
-^^..i

IN TI-IE SUPREME COUR'I'OF OHIO

S'I'ATI ; OF OHIO,

Appellee,

vs.

DOUGLAS PRADE,

Appellant.

On Appeal fronl the Suinmit County Coiu-t
of Appeals, Ninth Appellate District

Court of Appeals Case No. CA-26775

"I'rial Court Case No. CR-98 02 0463

,^^'^ ?;^. .._. .,, ,
z, r:;

., ^.

MOTION FOR I.'VIMEDIA'I'E STAY OF EXECUTION OF THE JUDGMIi,N"C MANDATE
OF THE SU:VIMIT COt1N"1'Y COURT OF APPEALS

David I3ooth Alden (0006143)
(COUNSEL OFRECORD)

Lisa B. CTates (0040392)
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, Ohio 44114
Phone: (216) 586-3939
Fax: (216) 579-0212
dbalden@jonesday.corn
Igates(a^jone.sday.com

Richard S. Kasay (0013952)
Summit County Prosecutor's Office
53 University Avenue
Akron, Ohio 44308
(330) 643-2800

ATTORNEY FOR APPELLEE
STATE OF OHIO

Mark A. Godsey (0074484)
TIHE OHIO INNOCENCE PROJECT
University of C'incinnati Cnllege of Law
P. 0. Box 210040
Cincinnafi.Ohio 45221-0040
Phone: (5131) 556-6805
Fax: (513) 556-2391
inarkgodseyg,gmail.com

ATTORNEYS FOR Al'PELLANT
DOUGLASPRAI)E ,,..,y^

CL1-2145102v]



MOTION TO STAY EXECUTION OF JUDGMENT MANDATE

Pursdtant to S. Ct, Prac. R. 7.01(A)(3) and S. Ct. Prac. R. 4.01(A)(2);' appellant Douglas

Prade moves this Court for an Order staying execution of the judgment mandate of the Summit

County Court of Appeals, Ninth Appellate llistrict, Case No. CA-26775, until such time as this

Court issues a decision regarding :j urisdiction and, if this Court accepts the appeal for

discretionary review, the merits of the appeal.

After spending 14 years in prison for aggravated murder, 1\/tr. Prade, a formerAkron

Police Captain, was released and discharged on January 29, 2013. The trial court found that he

was actually inn.ocent under the postconviction relief statute, O.R.C. § 2953.21, based on new

I)NA test results excluding him as the source of any and all male DNA identified on the victim's

lab coat at the site of the biting killer's biteinark. A true and accurate copy of the trial court

decision is attached as Exhibit A.

Today, March 19, 2014, the court of appeals reversed the trial court's posteonviction

relief order aild issued a special mandate "directing the Court of Common Pleas, County of

Summit, State of Ohio, to carry this execution into execution." A trueand accurate copy of the

judgment of the Summit County Court of Appeals Case No. CA-26775, is attached as Exhibit B.

The State today filed a motion in the Summit County Court of Common Pleas requesting a

capias.

Not only is Mr. Prade's posteonviction relief appeal to this Court pending, the trial court

alternatlvely granted Mr. Prade's znotion for a new trial (in the event its actual innocence finding

' Pursuant to S.Ct. Prac. R. 7.01 (A)(3), this motion is being filed at the same time as Mr.
Prade's Notice of Appeal, with the memorandum in support of jurisdiction to follow. Consistent
with S. Ct. Prac. R. 4.01(A)(2), this motion includes the relevant information regarding bond.
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is ultimately rejected on appeal. This alternative ruling puts the case in a pre-trial posture

rendering Mr. Prade eligible for release on bond.

1. THE 'T'RIAL COIJRT'S ORDER

The Supreme Court of Ohio previously fdund that "[flhe key physical evidence at trial

was the bite mark that the killer made on Dr. Pracie's arnl through her lab coat and blouse." State

v. Praclr,^ (2010), 2010-Ohio-1842,11 3, 126 Ohio St. 3d 27, 930 N.E,2d 287.The trial court

subsequently issued its Order On Defendant's Petition For Post-Conviction Relief Or Motion

For New Trial On January 29, 2013: Based primarily on the strength of new DNA test results

definitively excluding Mr. Prade as the source of all male I7NA that was identified at the site of

the killer's bite rr].a.rk, the trial court approved Mr. Prade's Petition for Postconviction Relief:

After hearing extensive testimony of expert witnesses of the defense and the State on meaning of

the DNA test results, the trial court credited the defense experts' testinlony over the State's

experts and concluded that it was "far more plausible that the male DNA found in the bite-mark

section *** was contributed by the killer" than anyone else. Noting that any other evidelice of

guilt circumstantial, the trial court concluded that Mr. Prade is "actually innocent of aggravated

murder," overturned his convictions for aggravated murder with a firearms specification, and

directed that he be discharged from prison. The trial court alternatively granted Mr. Prade's

motion for a new trial in the event the order granting postconviction relief is overturned on

appeal.

II. THE APPELLATE COURT'S JUDGMENT MANDATE

On March 19, 2014, the court of appeals reversed and remanded the cause. The

court of appeals agreed that the new DNA testing had definitively excluded Mr. Prade as the

source of male DNA at the site of thelciller's biternark on the victim's labcoat, but questioned
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the "meaningfulness of the DNA exclusion results." Although the appropriate standard of

review was abuse of d.iscretion, the coui-t of appeals perfornieci an admittedly "exhaustive review"

of the record, including the testimonv of the expert witnesses rvho testified on the meaning of the

DNA exclusion results. After weighing the expert testimony, the court of appeals stated that it

could not conclude with "absolute cet-tainty" either that the DiNA on the bitemark belonged to the

killer, or that it did not. Based on this uncertainty along with the circumstantial evidence, the

court of appeals concluded that the trial court abused its discretion in granting postconviction

relief.

Mr. Prade is likely to succeed in proving the court of appeals erred. ,Among other errors,

the court of appeals applied a de novo standard of review. Indeed, even the concurring opinion

found fault with the court of appeals' approach to the evidence. The court of appeals also was

incorrect in its conclusion that Mr. Prade failed to meet his burden ofproving that no reasonable

factfinder would have found him guilty.

III. MR. PRADE'S DISCHARGE AND 1NFnR1VIATION REGAKDING BOND

Pursuant to the trial court's order, Mr. Prade was released fi•om prison on 3anuary

29, 2013. Since his release, Mr. Prade has quietly resided in Akron, Ohio. He also has

purchased a home in Akron. Attached as Exhibit C. is a list of Mr. Prade's relatives residing both

in Akron and out of town. Mr. Prade is integrating into society, becoming reacquainted with his

children and getting to know his grandchildren. Mr. Prade is not a flight risk, he has a place to

live, and he was, is and will be an asset to society.

Douglas Prade was born, raised, and spent his entire life--excludii7g his two-year service

in the United States Navy--in Akron, Ohio. Mr. Prade is a well-educated man with a lengthy

history of public service, who, prior to this offense, was a highly respected, contributing member
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oI'society. As an officer in the Akron Police Department;lVlr. Prade rose from patrolman to

Captain over a period of twenty-nine years, receiving several awards and conimendations-----

including letters of com.nxendation from the United States Justice Department, the Federal

Bureau of Investigation, aaxl cornmunity organizers for participating in numerous local events

and activities.

After g.raduating from Buchtel High School in Akron, Ohio, Mr. Prade worked two jobs

in Akron, one at Ainerican Hard Rubber and the other at Goodyear 'I'ire & Rubber, while

attending Akron University part-time. In 1965, Mr. Prade joined the U.S. Navy. Atter serving

two years in the Navy, Mr. Prade received an honorable discharge and returned hoxne to Akrc}n,

Ohio. Sh:ortly after returning, Mr. Prade joined the Akron Police Department. During his twenty-

nine years of service with the Akron Police Department, Mr. Prade served in the following

departments: Patrol Division, Burglary Reduction Unit; Crimes Against Property [I- init, and

Internal Affairs.

At the time of Dr. Margo Prade's tragic death, Mr. Prade was a captain in the Akron.

Police Department. After her death, Mr. Prade continuedtoserve as a police captain until he

retired on March 11, 1998.

In addition, Prade had been a model inmate, with no infractions over 14 years of

incarceration, In fact, Prade has performed prison programs, participated in various training and

classes, and he has worked throughout his time at both the Warren Correctional and Madison

Correctional Institutions. Most recently, he has worked as a groundskeeper for Madison

Correctional Institution since August of 2006.
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1V. CONCLUSION

The court of appeals' niandate should be stayed for several reasons. First, Mr. Prade will

be pursuing further review of the cour-t of appeals' reversal of the trial court's order granting

postconviction relief.

Second, the court of appeals' decision reversed only the postcollviction relief

order; it did not address the order granting Mr. Prade's alternative motion for a new trial. Tlius,

even if the court of appeals reversal of the order gr.anting postcortviction relief is upheld in

further proceedirigson appeal, the altemative order granting Mr. Prade a new trial provides a

strong basis for allowing Mr. Prade to remain released pending further proceedings in counection

with that order.

Respectfully siLibmitted,

E)tht^ id Alden (0006143)-
UNSEL OF RF,CC-}RIa) owmt t'^;

Lisa B. Gates (0040392)
JONES DAY
North Point
901 Lakeside Avet7ue
Cleveland, Ohio 44114
Phone: (216) S$6-3939
Fax: (216) 579-0212
dhalden c;jonesday.com
lgates^,ii)jonesday.com

Mark A. Godsey (0074484)
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CERTIFICA'I'1; OF SERVICE

I hereby certify that a copy of the foregoing was sent by regular U.S. Mail this 19th day

of March, 2014 to the following:

Richard S. Kasay
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Akron, Ohio 44308

Attorney for Appellee
State of Oliio
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One 4fthe Attorneys for App Ilant
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IN THE C017RT OF COMMON PEIi1.AS
S-[JM1AIT COUNTY, OIBO

STATE OF' OHIO

7PBeagratii'f,

V.

DOUGLAS PRADE

De1'etadant

)
)
)
)
)
)
)
)
)
}

CASE N0,, CR 1998-02-0463

JUDGE JU7JY IIUNTER

ORDER ON DE^'ENDANti''S
PETITION FOR POST -
CONV.ICTION REZIIEF
(3I2.1`JIOTI()N FOR NEW
TRIAL

This matter eon.les before the Cotart on Defendant Douglas Prade's Petitiozi for Post-

conviction Relief, or alternatively, Motion for New Trial, The Coiirt has reviewed the

PetitioiaiMotioii; anaxctts cLtriae, response, reply, and post-hearing briefs; the exter7sive expert

testin.-ioily and exhibits at hearing over the cotrrse of four days in October of 2012; this Court's

Septezraber 23, 2010, Order granting the Defencian.ts Application for Post-corzvictiozz DNA.

Testing; and applicable law.

FACT'S AND PROCEDURAL 1-IISTORX

On November 26, 1997, Dr. .Maxgo Prade was fatally shot in the fiont seat of her van

parked outside of her medical office in A.icrorz, Ohio. She died firom multiple gtuisllot wounds to

her chest. In Febrztary of 1998, her ex-husband, Alcron Police Captain Douglas Prade, was

indicted for aggravated murder, a firearms specificqtion, wiretappirlg, and possessi:ozi of c,eztnirzal

tools. Prade raised an alibi defense at trial. On September 24, 1998, then sittirzg Jucl,ge Mary

EXH
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5picer sentenced Prade to life ixx prisoai after he was fouzid guilty by jury of abgravated i-ciurder,

a.niorzg the other counts, Prado is currently izlcareerated aixd has coiisisteiit1y maizitained his

innocerice. O1-1 August 23, 2000, Defendant's coziviction was affirnieci ori appeal. State v.

Prade (2000), 139 Ohio App.3d 676. Later tlaat year, the Ohio Supreme Court declined a

discretioiiary review of his conviction. Stcrte v. Prade (2000), 90 Ohio St3d 1490.

In 2004, Deferidai7t filed his first Application for Post-conviction DNA Testing pl7rsuant

to a xlewly enacted. Ohio DNA testing statute, R.C, 29:53.71, Uzi May 2, 2005, Sudge spicer

ilenied Iiis Motion, in part, iind.ing ;;11at DNA. testiiig had beei-i doa-re before trial that had excl-uded

him as the source oi'the DNA samples talcei: fi•oizl the victim. As sEr.cll, the Coa-t detertnined that

Prade did fiot qualify for DNA testing because a prior definitive DNA test I-lad previously beezl

conducted, The Nintll.District f;otiri: of Appeals dismissed his appeal of this deiiia[ as uritimelv.

State v. Prade (Juire 15, 2005), 9"' Dist. C.A. iNo. 22718. ^.7efeiadaz7t did ziot appeal this denial to

tl-ie Ohio Supreme Court.

In 2008, Defendant filed his Second Application for Yost-convictioil DNTA Testilig based

on the Ohio DNA testing statiite, as artn.ezided in 2006. On. June 2, 2008, Tiidge SpiceX: agail7

denied his Application., findizig that he did not qualify because (1) prior detiriitive DNA testing

had been conducted and (2) he failed to show that additioiial DNA testiiag would be outcon-ie

deteAnzinative, The Ninth District Coiu°t of Appeals affirmed this Court's decision. State v.

Prade, 9"' Dist. C,A. No. 24296, 2009 Ohio 704. (Prade, 9t1' Dist.). Oji May 4, 2010, the Ohio

Supreme Court over turized both the trial Court aiid Cotu°t of Appeals, Iindii-zg that 1a.ew DNA

methods have become availa.ble since 1938, and tlrat, as sucl-z, the prior Di.*,rA test was iiot

"defzz.itive" withizi the meaning of R.C. 2953.74(A), i.e., ixew DNA testing anefihodology could

detect information that could not have been detected by the prior Di1IA test. State v. Prade, 126
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Ohio St.3d 27,2010 Ohio 1842, syllabus Litiir►ber one. (Prade, S.Ct.) Based oai initial DNA,

testirig, the Oliio Suprez-ne Cotut detertnitled that Prade's excltisioza was "-m.eaningless": tlae 1998

testing metllods have limitations because fhe victim's own DNA. overwhelmed the killer.'s DNA.

Id., at119. T?porx remand, ti-ils Court determined tixatthe results of new Y-5''R DNA testijig

would l;ave beeii outcome deteri7iinative at the underlying trial, pursua.tit to the current DNA

testing statute.

5iiice the reniarzd, the parties initially utilized tlae services of DNA. Diagnostics Lab to

test n:uineror.is itelns, iiicluding:

1. Apiece of metal and swab froln Dr.1?rade's bracelet (DDC # 01,11 and 01.2),

2. Cutting frozn Dr. Prade's blouse (DDC # 02),

3. Bite inarlc swabs (f)DC 4't?.5, 22 and 23),

4. Swabs ftom Dr. Prade's rigllt cheelc (DDC # 06, 21, and 24),

5. Microscopc slides and vial specirrzens (DDC #07;1 - 10.11),

6. Saliva samples frorn. Timothy Holsteil(llr. Prade's fiance) ai1d Deferidaxkt (DDC # 13

and 14),

7. 'Ilirce, buttons froni Dr. Prade's lab coat (T)DC # 18),

8. Cuttings from tlae lab coat (DDC # 19 - 20),

9. Fingeriia.il clippings frozn Dr. Prade (DDC # 25),

10. DNA extracts, blood tubes, and blood cards from Dr. Prade, tlie Defend:ant, an.ci

Timothy I-lolstei-i (DDC # 27 - 33, 37 and 38),

11. DNA extracts from LabCorp (the original llNA Testirzg facility frorn the underlyiiig

case) (DDC 4. 34, 35, atld 39), aiid

12. Aluminum foil witl-z DQA cards (DDC # 36).
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At the State's recluest, BC;I&1 subsequently tested the following additional items:

1. A piece of inetal. from Dr. Prade's bracelet (BCI. ltenl 102,1),

2. 'Ilu•ee buttons £ronr L)r. Prade's lab coat (BC',I Items 105.1 - 105.3),

3. 10 tiz3ger.nailclipl7ings from Dr. Prade (BCI Tteins 106.1 --1(}C.I0),

4. An additional cutting from the bite txrark area f r o m the lab coat (BCI Item 11 l.1),

5. Swabbing saazpies takezi fi•orii tlre bite inarlc area (BCI Itexns 111.2 and 111 3),

6. Samples taken froizl outside oftlxe bite mark area of the lab coat (BCI ltelns 114.1 -

114.4).

'I'lie DNA testing is now complete. The parties disagree abot.it the meaning/outcome of

ti7e test results, particLilarly results concerning the cuttings from the bite znark area of the lab coat

- DDC #19.A.l azld 19,A.2. The Court will adc?ress tl-iese test results and their ineaning below,

PEI'ITIQN FOR POST-CONVICTION RELIEF

Defendant seelcs to have his coiiviction for aggravated murder vacated arid to be released

fi`on1 prison laurstxant to his Petition for Post-cortvictionRelie:E: 1 L3nder R.C. 2953.w3(A), 'a

petitioner may seek post-c;.onvictioxl relief under only two limited circumstat,ces:

(1) The petitiozier was eithei. "uiiavoidably prevented frotn discovery of the facts upofl

which the petitioner must rely to present tl,e clai7n for relief," or "the IJnited States Supreme

Court recognized a new federal or state right that applies retroactively to persons izl the

petitioner's situation," and "[t]he pUtitioner shows by clear and convincing eviderice that, but for

the coiistitutional error at triai, no reasoirable factfinder would have found the petitioiier guilty of

the offeuse of which the raetitioner was convicted."

- -----------

' Defendant's cosivictions on six counts of interception of communications and one count of possession of criminal
tools are not affected by either the Petition for PUst-conviction Relief or Moti.on for New Trial as these convictiorns
are not in any way related to the DNA evidence. Mr. Prade lias now served the sentmce imposed on these eriilies.
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(2) The petitioner was convicted of a#e:loziy *`F * atid upon considera.tion of all available

evidence related to the inm.ate`s case * * *, the results of the DNA testiaag establish, by clear and

convincang evidence, acti.ial innocance of that felony offefi.se': x*." (Emphasis added.)

"Actual itallocetrce" tusder R.C. 2953.21(A)(l)(b) "means that, had the results of the DNA

testiilg -* * * bcen Zarescnted at trial, and had those results been aj3aiy7ed in the context of and

upon consideration of all available adinissible evidence related to the iiualate`s case * * * no

r°4asonaGle facffincler would have fbuna'the petitioner guilty of the offense of which tlie petitioner

was coirvicted '^ * *. (Emphasis added.)

Altl7ough R.C. 2953.71(L); the outconie-deteribinative test for gf^allting arZ  application for

post-- convictiota DNA testing, and R.C. 7953.21(A)(1)(b), the actual innocence test for granting a.

petition for post-conviction r.elief, do resemble each otlier, they are rlot the same. State v. :K-ing,

&ti' Dist. No. 97683, 2012 Ohio 4398, P13. R,C. 2953.71(L) requires only a "strong probability"

that iao reasonable factfinder would have fotuid the defendatlt guilty, wiaxle R.C.

29 53.21(A)(1)(b) requires that "no reasonable factfinder would. I1ave found the defendat-it giiilty,

without exceptiorz." Id. [i`urtheriaiore, the trial court's statenlerats ii1 its findings of fact and

conclusions of law for a. defexldat.it's application for post-conviction DNA. testiiag are not binding

on the cotu-t's later deterinination regarding the petition for post-coriviction relief. 1"d.

The Coui-t will. now address the Defendant's conviction for aggravated murder and the

available admissible evidence, including the new Y-STR DNA evidence. The available

evidence itacludes the evidence at the underlying trial. 1 he law of the case applies with respect

to strbseqrient proceedings, including 1-tearuags to detei-n7ine whether the defendant has proven

actual innocence based upon the new Y-STR DNA test results? I(irzg, at 1'I 6-1 ?.

2 The law of the case is cons ►dered a rule of practice ratlier than a binding rule of substantive law. King, at S' 16.
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DNA EVIDENCE

In the underlyixig trial, a nuunbe.r of items were tested for DN.A, includijig Dr. Pracle's

fingeriiail clippings, fabric from the sleeve of Dr. Prade's lab coat in the area surrounding dze

bite mark, aia.d a broken bloodstained bracelet. Prade (S.C't.), at .P16. Of this evidence, the most

significant was the fabric from the lab coat where the bite iixark occur•red because it contaizied

"the best possible source of DNTA evidelice as to her [Dr. Prade] killer's identity." IcI., at P17

(quoting Dr. Thoinas Callaghan, the State's DNA testing expert). Dr. Callaghazr tested several

cuttings fi•oni the clotll from the lab coat, iiiclttding one from the bite-maz'lt arca on the sleeve in

the biceps area. Id,, at 1' 18. Within the bite-niark area, hc analyzed the etrttitig in tln•ee sarnples

- the right side, tlie left side, and the ceriter of the bite rDark. Id, Dr, Gallaghan testified tllat, if

the biter's tongue came into conta.ct witli this area, some skin cells fi•oin the biter's lips or tongue

iziay liave been .left on tha fabric of the lab coat. Iiir. T.Jlthmateiy, the Defendant was excluded as

a coiitribLitor to the DNA. tb1t was typed in tltis casc-;. Ir1.

Worth noting at the onset of this analysis is that the De:('endazit's exclusion in the

underlying trial as a contributor to the DNA found oaa thc bite mark or anywljere else ozt. Dr.

1'rade's lab coat is "zneanzngless"_

"(`I`Jhe testing exc,hYded defendafit only in the sen:se that DNf1 found was izot his,
because it was the viciinl's. But the "exelusion'° excluded everyone other tl3.ari tlle
victim in that the victim's DNA overwhel.n-ied tl-ie lci.ller's DN.A cltze to the
liinitations of the 1998 testing znetliods." I'rade, at P20 (Emphasis thereirz)

Testing is now c:oanplet,°. on the above list of items, using Y-Chroxnosorzie Sbort Tatidel-n

Repeat Testing (Y-S'FlZ 'Testing), a testing procedure that was not available in 1998.

Signilzcantly, the Defenda:zt lias been excluded as the DNA contribtator on all the tested itetns,
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incluc':izig the sainples froxz-z tbe bitev nnarlc a.reas of the la.b cUat, by zise of the Y-S I'R Testizig

metlioct.

The Court heard four days of exper-t testimony rela.ting to the nleanirzg/otztcoine of the

DNA test results and related isst7es. Defeirdant's experts were Dr. Julie 1le7nig, Assistaiit

Laboratory Director for Iiorensics for DNA Diagnostic Center (DDC), and Dr. Richaxd Staub,

Director for the Forensic Laboratory for Orchid Ce1lmarlc (until very receixtty). The State's

experts wei•e Dr. Lewis Maddox and Dr. Elizabeth Bezlzinger from the Ohio Bureau of Criminal

Idei7tiiicali.oii & Investigatioli (BCI&I). All are well qualified experts in their Cields. The

prilnary focus of the tests and testirraor,7y fioia7 these experts related to the bite-mark cuttings from

the lab coat. T1^e Court also has in its possessioii letters from Jim Slagle, Crianina1 Justice

Section Chief For the Olaio Attorney General, and fi•otn Dr. I3enzinger, eacIi providing an

independerrt review of the evidezice relatiza.g the Defendant's request for post-co7lvic•tio:a DNA

testwg.

For this Court's analysis, it is undisputed that (1) Dr. Prade's killer bit her ozl the lelt

uiaderarin hard elzough to leave a permanent impression on her skin tlrtough two Iavers of

clothing; (2) her killer is highly likely to have left a substantial ctuaiatity of DNA on her lab coat

over the bite mark wben he bit Dr. I'rad.e; (3) the recent testing identified male DNA on the lab

eciat bite-mark seei:iozz; and (4) none of the rnale DNA found is the Defendant's DNA.

DDC performed filae izi.it.ial Y-STR testing of DNA extracts,froni a large eutting fronx the

cezl-ter of the bite-mark sectioii of the lab coGtt (arorxnd where tlie FBI pxeviot7sly had takeii two of

the three cuttings from 1998), which became DDC 19.A. 1; and from tiiree additional cutfiifigs

within ttie bi:te-nlark section of the lab coat that were theti combined witli the reuiaining extract

Froin DDC 19.A.1 to make DDC 19.A.2. It is wldispu.ted that (1) DDC's testizig of 19.A..1
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identified a single, paitial inale DNA profile; (2) DDC's testing of 19.A.2 identified a rnixture

that included part:a.l n.-iale profiles of a least two mei1; mnd (3) that both 19.A.1 and I 9..A.2

conclusively excluded Defenclaa.it (aisd also Tirlotby Holston) from having contributed the DNA

froin these two samples. Also undisputed is that these DNA exchtsions are not expressed in

terms of probabilities; they are eertainties -- both Defendatat and Tiinotby Holston axe excluded

as contributors to the partial DNA profiles obtain.ed f'rom the bite-an.ar.lt area of the lab coat.

A secozid laboratory at BCI&I performed furtller Y-STR testiuxg on additionallziaterial -

oi?.e zxew cutting from the bite-mark section of the lab coat; swabs froin tlie: sides of the lab coat;

czittings froz-A the riglat and left underarm, left sleeve, and baclt of the lab coat; buttons from the

lab coat; Funge.rnails clippings; ai-id a piece of metal fi-o1n the bracelet --a1l at the Sta.te's request.

It reiuains undisl)utect that the Defendant ca.ix be excluded as a source of the ntale DNA from alI

items tested froni BCI&l.

The State argzies tllat the DDC test results relatirig to tlie bite-mark section are

t7ieai,ir-igless due to contamination., tratzsier touch DNA, or analytical error. In support, t11e State

asserts that the nlale DNA fotiacl on the bite mark section iiieludeti extremely low levels of trace

U.NA, i.e. fi•onl 19.11.1 (3 - 5 cells) aiid 19.A.2 (appi~o;Kin-iately 10 cells), frorr.i possibly two iip to

Ii.ve mate pezsoias, an.d that how or when that male DNA was deposited is unl:tlowtz. As str-ch,

the State argues that the testing of the DNA brte-•n.lark evidetice provided at best inconclusive

results that in zio way bear on the Defendarzt's claiixis For exoneration. Del`endwit argues the

opposite -- that the more signilica:n_t partial male profiles froin 19.A.I and 19.A.2 are more likely

than not the DNA from Dr. Prade's killer. Eacl:r side provides expert opinion in support of its

positions and against the opposing positions.
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Upoia review, the Court rnai<es the followiiZg fiiidijags of fact relati4ig to bite-niarlc

evidej.ice from the lab coat:

(1) Because saliva is a rich source of DNA material, while tot.ich DNA is a weak souz-ce:

of DNA ms}terial, it i.s far more platisible that the male DNA found 'z:r1  tlse'uite-marlc

sectiozi of the lab coat was contributed by the killer rather -tlian by inadvertent contact;

(2) The Y-STR. DNA testitlg of various areas of the lab coat other than the bite-marlc

section was expressly designed by the State to test for contam.inatioii or for touch

DNA and that tcstii.ig failed to fiiad any male DNA, thereby suggest?.ng a low

probability of contamination or touch DNA;

(3) The ways in which the State sttgcested that the bite-mark section of the lab coat could

havc beeii coiatanziz-iated with stray male DNA are highly speculative and in-iplausiiale;

(4) The small quantity of male DNA foimd. o?.r DDC 19.A.1 aaid 19.A,2 does iiot mean

tlaat the Y-STR profiles obtained fxo^i-i thesc samples ari, invalid or u:-ireliable;

(5) Earlier testing and treatment of the bite-mark section of the lab coat by the FBI and

SE12I from 1998 explains the sinall quantity of irzale D^.N.A relnaiflzixg from the crinle,

aixd the simple passage of time caiases DNA to degrade; aiid

(6) Tli.e Defendant has been conclusively excltided as the contributor of the male DNA

on the bite mark section of the lab coat or anywhere else.

BITE MARK IDENT.I7ICATiON EVIDLNCE

As tbis Court previously fouizd in its September 23, 2010 Order:

Fox-ty-tllree witnesses testified for the State at txial, Lay v;ritixesses
provided detail concerning the relationship between the decedent and the
Defendant. Police officers testified concerning the results of their investigation.
No weapon or fingerprints were found. Nobody witnessed the lciiling, Bite ;naa•k.
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evidence, however,
aggravated murder.
added).

provided the basis fo3 the guilty verdict on the caurat,f'or
State v. P'r^.de, 2010 Ohio 1842, ^7^( 3 and 17. (emphasis

`I'o obtain conviction on the murder charge at trial, the State focused on
coiivincing the iury that Defenclant Prade bit the victim so hard through two layers
of clothing that he left an impression of his teetlx oia her st:in. Such evidence was
crucial because no other physical, n.on-circurnstantial evidence existed to suggest
Pr.ade's guilt. In support of this theory, the State offered testirnony from two
den.tists wib.'i training in forensic odontology, Dr. Manhall atld Dr. Levine. In
rc;€utat:ion, the Defense called Dr. Bauin, a inaxillozacial prostla.odontist. The
respective opiiaio.ns of these three experts covered the spectrurn. To sum up, Dr.
Marshall believed the bite mark was made by Prade; Dr. Levine testified there
was not enolzgh to say one way or a.ia.other; and Dr. Bauin opiiied that sucli at1 act
was a virtual iin,possibilitv for Prade due to his loose denture.3

Several explanations exist for the disparate opinions. First, the autopsy
photogra;phs clepict a bite naark iinpressioii witliout clear edge definition.
Obviously, the experts' interpretations of the observed patterns of the dental
impression depe.ilded on the clarity mid quality of the bite znark ina.age. Further,
tl-ic experts' opiziioiLs were not only based on differiixg inetlrodologies but also
were withou.t reference to scientific studies to support the validity of the
respective opin.ions. Az1d this is to say nothing of the potential for expert bias.
Sttrely the jury struggied assigning greater weight to the testimony of these
witlaesses. (Order, pages 10 ^ 11).

While not nearly as dramatic as with DNA testing procedures, sotzie advancement in

protocol for bite-marlt identification analysis has occurred since the trzal,. In fact, ttae Court has

recen.tly heeLrd testimony fiorn two new experts relating to the ield of liorei3sic C)dontology - Dr.

Mary T3ush for the Defencla.nt and Dr. Franklin Wright for the Sta.te. Neither Dr. Bush iaor Dr.

WYiglat reaxderf;d an opinion on whether the Defendant's deiital inipression was or was not the

source of the bite mark on Dr. Prade's lab coat or arm.

Dr, Bush, D.D.S., a terriireci professor at the School of Dental Medicine, State IJniversity

of New York at f3uf^'alo, testified about tiie origilaal scientific researcll that she, vvorlcing with

others, has publ.ishetl in peer-reviewed scientific journals coneerning two general issues: namely,

Marshall trial fraiiscript, page 1406
Levine trial transcript, page 1219
Bautil trial transcript, page 1641
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(1) tthe uniclueziess of human dentition; at-id (2) the ability of that dentitinn, if taniclue, to trans#er a

'Lurique pattern to human slcii-i to maintain that uniciueness.

Dr. ViTright, D.D,S., a practicing family dentist who is also a forensic odontologist, the

past president of and a Dinloiiiate in theArrzerican Board of Forensic tQdontology (ABF4), azad

autllor of several literature reviews aiid scientific a.z-ticles addressing deirtal photography, testified

oia behalf of the State.

In addition, excerpts froixi authorities on bite-.ixzarit idexltilzcation analyses were admitted

into evideiace at these proceedings by stipulation vftl2e parties, specifically exeeipts from i'aul

Giannelli & Edvvard lna.ivinkeli-eid, Scientic Evidence (4rj' ed. 2007) (Criannelli &Ttn.winl4elreid)

and :froin the National Academy of Scieilces, StNengtlaening- Foren,sicScience In The United

States, A Path FoNivard (2009).

In 2007, Giannelli & Irnwinlcelreid stated that "the ftxndmriezitaI scientific basis foz-

biternarlc aztalysis ha[s] never beeti established." Similazly, the 2009 Natiorial Academy of

Sciences (INAS) Report observed: "`1) Th.e uiiiclueness of the liuman dentition has not been

scientifically established. (2 )`I`he ability of the dentition, if uzriclue, to transfer a uziiclt.ie patt:ern

to human slciil and the abiiity of the skin to znaifitain that uniqueness has not beezi scientifically

established. (i) The ability to analyze and interpret the scope or extent of disto:t-tiozi of bite inarlf

pa:ttertis on li.uinaii skin has not been detznozrstrated. (ii) The effect of distortioii oit differeixt

coznpaaisota techniques is _rzot fully tinderstood and therefore Iias not been quantified."

Aceordirig to the 2009 NAS Keport: "Some research is warranted in order tc) identify the

ciz-cEtn:ista.nces within wlzich the methods of forezisic odontology can provide the probative

vahte."
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As detailed below, Drs. Bush and Wright hold differing opinions regarding the scicntific

foundatioil for bite-inark identification evidence. Specifically, Dr. Busb's view is that the

scientific basis for bite-mark identification ha.s not becn established and, further, r1^at tiae existing

scientific record shows that it likely cannot be, wliile Dr. Wright's view is that, altliottgh it

admittedly is sttbjective and prone to evaluator error, bite-mar.k iderititication evidefice caii be

trsefal adjuslctive evidence in liinited circurnstances (i.e., a closed population of 2 or 3 potential

biters where the bite mark has individual characteristics aixd the potential biters' dentitions are

not sinxilar), so long as the conchisions are appropriately qualified.

Dr. Biisll testified that her original scientific research relating to bite-mark identification

was, in general, exploring areas that the 2009 NAS Report identifiecl as requiring researcl?. Sl:ze

testified concerning tlie results of eleven studies that she (with others) has conducted corlcerziing

flie issuUs identified in the 2009 NAS Report; all of v,rl1ic11 were published in peer-reviewed

sciezat"r:tic journals. Notae of :Dr. Bush's research detailed above was available at the tinle of

Douglas Prade's 1998 tria.l. Dr. Brzsil testified that Iier research sl.zows that huinan dentitior.; as

reflected in bite inarka, is not unique and that hLUnsui dentition does not xeliably transfer uniclue

i1iipressions to human skin througll biting. In Dr. Bush's opxn.ion, "these scientific studies raise

deep coiacein over the use of bitemark evidence in legal proceedings."

Conversely, Dr. Wright expressed criticisms of and reservations about Dr. Busl-i's

original scientific research, Dr. Wright testified that, in his view, Dr. Bush's practice of usiilg

stoiie dental models attached to vise grips an:d applying them. to huanaii cadavers, rather than

liviaag skin, docs not accirrately replicate how bite inarlcs leave imprints oii htunan skin during

violent crimes. Dr. Wriglrt's view is that it is impossible to mearzingffizlly study bite marks as

they occur in violent crimes in a zigorous, coiatrolled, and scientific zrianiier.
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While the Cow-t kpp°ee'ra.tes Dr. Bus1i's efforts to study the abili-ty of hunnan dentition to

tr.aiisfer uDique patterzls to human skin, the Court finds the preniises atid niethoctology o;Cher

studies probleznatico Rather, the Court agrees with Dr. V+Zriglit's view that it is iinpossible to

study in controlled experiments the issues that the I^,?AS Report says need naore researcta.

Nonetheless, both experts' opinions call into serious question the overall scientific basis for bite-

mark identification testimony and, thus, the overall scientific basis for the bite-mark

identification testitnonv biven by Drs.lVlarshall and Levine in the 1998 t.ria1.

Althoug1i the Court finds Dr. Wright to be an expei-k in the ctirrent field of bite-mark

identification, Dr. Wxig}it admitted at the hearing tlrai i1a. his view bite-mark inclusions or

exclusions (1) are appropriately based on observation ancl experience, wlaich iiecessarily entails

subjectivity ancl a lack of i•t;producibility u.tider controlleti scientific conditions, aiid (2) are to be

tiseci in a very Iin:iited set of circumstances - closed populatioiis of 17i'ters with sigxliBcuritly

different dentitions, Furthermore, Dr. Wright was utlable to reconcile the 2009 Natiotlal

Acacie7ny of Sciences (NAS) Report finding that unresolved scientific issues remain. Tl-ie;se

issues reauire znor.e researcll before the basis for bite--inarlc identification can be scientifically

established. Lastly, Dr. Wright's testimony raises serious cluestiozis about the reliability of the

specfflc bite-mark opiniorzs that Drs. Marshall and Leviiie offered in the 1998 trial, as they botli

provided opiilions that are not con sistezit with the ABFO guidcIines,4

In light oI'tt7e testitnony from Drs. Bush and Wright, the bite-inarlc evidence in the 1998

trial, as zzx State v. Gillispie, "is now tbe subject of substantial criticism t11at would reasonably

cause the fact-finder to reach a dil:f.erent conclusion," in that <`the new research and studies cast

serious doubt to a degree that was ziot able to be raised by the expert testimony presented at the

4 Dr. i,eviiie's opinion on bite anaic evidence has been subsequently disct-ed"zted in the case of Burke v. To'Alr nf
YYalpnle, 405 F.3d 66 ((st Cir. 2005) wliere Dr. I.evine's identification of a defendant as the bitit)g perpetrator in a
crimiual case was shown to be erroneous, based upon subsequent DNA testing,
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vrigirial deteriniziatioz2 of guilt by the fac:t-fnder." State v. Uillispie, 2d Dist. No, 22877, 2009-

Ohio-3640, PI50. Bottom line, forer3sie odontology is a field influx., atad tlie newevidence

goes to tlxe credibility and the weight of the State's expert;s' testimozay at the uiiderlviatg trial.

As preViously stated in this Court's September 23, 2010 Oi•der, "[u.lpon hearing froni a

foreiasic aaralyst describing updated azicl reliable methodology u.sed to determine that Douglas

Prade was not a coiitribtitor to the biological i1iaterial from skins cells (lip and tongrXe) fotnad on

the sleeve of Dr. Prade's lab coat, the,jurors would reconsider the credibility of the respective

bite zl-zark experts' testimony.°' (Order, page 11). 'I'his statemeiit remains true today,

E'YF,WI'fNESS EVIDENCE

In this Court's Order from September 23, 20 10, the Couti expressed some skcptici.sin

cozacerzling the reliability of the testimony frozti the State's two key eyewitzaesses -- Mr. Robin

I-ht.slc and Ivlr. Howard Brooks - who both purpox-tedly placed the Defendar-it near t-ie scene at

around tiic time oi'the tnurder.

Mr. I-Iusk, who worked for the car dealership next to the criirie seelie, testified at trial that

he saw the Defendant in Dr. Prade's oflice parking lot in the m.orzring of the murder. However,

Mr. Htislc did not come forward with this in-formation to the police Lmt:il nine months after the

inurder and only aff.er moisths of press coverage that .featti.recl the Defendant's photo, Prade, 9c"

Dist,, at 1'4. Mr. Brooks, a patient ol'Dr. Prade's, testified that as he was standizig at the edge of

the parking lot and heard a car "peeling off " Brooks testified that the car that exited the parking

lot crarltaiired a man with a mustache and wearing a Russian-type hat, and a big-chested

passenger. Mr. Brooks did iiot identify the Defendant as the stispected killer unti: his ttlird

police interview. Id,
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At heariiag, Defendant presented the t.estinaoily of Dr. Charles Goodsell, aii expert in the

area of evewitixuss nxemory aiid identification. Dr. Goodsell testified regarding the tliree stages

of inemoxy - encoding, storage, and retrieval; several fa.ctors that cail affect memory; ai-id the

accuracy of eyewitn.ess identifications.

Based upon his review of the two witnesses' testimony at trial, he deterrn.iiled tha:t a

number of factors could l-iave had aii adverse inzpact on the accuracy of Mr. Husk's a11d Mr.

Brooks' identifcatiorz of the Defendant. Dr. Goodsell testified that Mr.1-TLIslc's adnaittedly brief

casual encoutiter at the ciealership prior to the murder, and the significant delay in time betweezi

the encotniter and his comiiag forward with the informatioii to the police, all the while seeing t':ae

Deferidant's image on television and in the newspapers, are factors that may have affected tlie

accEiracyr uncl/or altered Mr. Iluslc's meinory of the mazi he saw.

Dr. Ciootisell testified that he foiuld Ivlr. Brooks' statements to be eontradictory - he

"didn't pay it [the encounter] no attention," yet was able to provide specific details of the people

in the cax thaf. was "peeli_i-ig off." Further, lie was not able to idei:rtify the Defendaxat until his

third police intervicw. )3oti-i factors could have adversely affected the accuracy of Mr. I3rooks'

lnezzxoiy of the driver.

Lastly, Dr. Goodsell testified that a person's conCidence level can be unduly influenced

by comments froin. the police or repeated exposure to the suspect's image. in the media, thereby

calling ii-zto qclestioil the accuracy of this testimony. The State counters that Dr. Goodsell did

not consider the possible reasoi1s for 1VIr. Husk's and Mr. Brooks' delay in eomiiig forward to the

police, including not wanting to get involved, and their certainty that the Defetadaiit was the

persoll they saw at Dr. Prade's office on tlie inorning of the niurder.

15



In its Septeznber 23, 2010 Order, this Coult initially qiiestiorxed the reliability and

accuracy of Mr. T-lusk's a.nd Mr.l3roolts' testiin.ony at trial. with respect to seeing the Defendant

at the inurder scene. Dr. Goodsell's testi7iiony and affidavit witll respect to ineinory and

accuracy of witness identifications in general, anci his opinion as to factors that could have a

negative effect on the accuracy andlor memory of Mr. Husk's and Mr. Brools.s' identi^'ication of

the Deferxlaiit, support this Coizrt's initial concerns, Based upon the Y-S7'R DNA test results,

and after reviewing Dr. Goodsell's testimony and affidavit, the Court believes that a reasonabie

juror would zrow conclude that these two witz-iesses were mistaken in their identiiicatioii of the

Defendant.

DTI-II ;R CIkCU1!tSTAiNTIAL EVIDENCE

The State asserts that other circumstantial evidence from the trial rezziains adrnissible ai-icl

relevant for this C,out-t's determination whether Defezxdant has uiet liis burclen of proving actual

irn-zocence. Tlre, State points to evidence relating to the Defendant's alleged rnotive--- liis

financial problexns, the irnpending divorce, his jealousy as evxdenced by the taped conversations

of'Dr. Prade --- as well as testinionia.l stateii7ents fron-i Dr. Prade's ac;qLiaixitances.

To review, Brenda Weeks, a frierid of Dr. Prade's, testified coz7.ceriaing lzer eflorts to

convince lrlargo to leave home with her daLighters. Annallisa Williains, Dr, Pracie's divorce

attorney, recounted the Defenclaalt's tone of voice and statemciats that he niadc about Margo,

nainely, calling lier a "slut." Al Stroiig, a former boyfriend of Dr. Prade's, testified that Margo

became very upset over a telephone call s11e received regarding the Defcndant's daughters and

his current girlfriend, and that Margo resolved to take .1nore extreme action witti regard to

divorce proceedings. Timothy Holstozr, Dr. Prade's fiance, testified that Maxgo became upset
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after receiving a phone call tivhile they were away on a Las Vegas trip and Ieariiing tlzat tlle

17efenilant had not only entered her house, but stayed with their daughters. Dr. Prade had

receiitly chattged the door locks to her house and installed a secu.rity systean. Lastly, Joyce

Foster, Dr. J'ratle's offit;e manager, testifzed that Margo was afraid oftlie Defei-zdant. (State's

Post liearing bric:I; pages 7- 8, StatE v. I'f ade (2000), 139 Ohio App.3d. 676, 690 -- 694). The

^.'otul itote:s that stateiizen:ts from two other incJividuals were adlnitted in error. .Prade, 139 Ohio

App.3d, supra at 694. The Court does izoE wazit to minirnize the tn.eaziing of this evidence and

testiznouy at trial. That saic3., this Court'.s experience is t17at friction, turmoil, and naine calIing

are not tuz:coi^.^zznon duriizg divorce proceedings.

The Court next considers evidence relating to the Defeztdant's alibi aiid the rnotive for

niurcler•. The State argzies that Defendant provided a faulty alibi at trial, WheD the Defelldazit

initially arrived on the sceiie of the murder at 11: 09 a.m., having been paged by liis girlfrienei aiid

fcllow poiicc officer Carla Sinitb and stibseciuen.tly inforz-n.ed of the murder, officers on the scenc

interviewecl him. Prade, 139 Ohio App3d, at 698. The Defendant initially told the police

officers that be had goz?ie to the gym at his apartment complex to worlc out at 9:30 a.m. I"d. At

txial, he attez-iapted to show as his alibi that he was woxking out at the time of the ti7urder betweeai

9:10 a.in:. aiid 9:12 a.m. Id., at 699. One alibi witness at trial cozifzrmed seeing him in the

workout room the znorning of the murder b-Ltt was unable to establish the specific t'rn1e. id.

'I'lie otljcral.ibi witness denied ever seeing the Defendant in the workout rooz-a on aliy date. Id.

Also, when the Defenclant arrived at the seeiae he was very calrzz and appeared to have.just

stepped out of the shower, argtuably not the appearance of someone wllo had left the gynz aiid

i-uslled to the crime scene. Id, at 698, Lastly, botll the iziterviewing officer and Dr. k'rade's

zi-iothez' testified that the Defendazlt had a scratch on his chin the day of the rnurder. 1d..
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The State also argues that the Defeizdant'.s serious financial problems and debts were

motives for the ni-Cr.rder. A detective testified at trial that a bank deposit slip belonging to the

Defeazciau.-it was found dtu•ing a searcli of fin:arlcial documents aliegedly hidden at his p,irl-friend's

home. .Cd, at 699. The deposit slip was dated October 8, 1997, a iuonth and a half before tlle

zn.tudcr. 1d. 0n the back oftli.e slip was a list of handwritten calculations that tallied the

approximate anaotu-its the Defendault allegedly owed creditors in October, the sum of which was

subtracted from $75,000, the amount of lit'e insurance policy proceeds for Dr. :€?rade. Xd. The

Defezidart. was still listed as the beneficiary of the policy at that tiine. Id.

The Defendant counters twofold -- first, that the amounts listed on the back of the deposit

slip do n.ot add up to the a.mounts owed in October of 1997, but ratiaer, more accurately, add i7p

to anaouo.ts owed in the i7loziths following the natzrder; and second, that other evidence casts

cioubt on the ziotion that the Defendant had nioney problems at that time.

1.Jpon revieNv, it is clear that the State presented evidence at trial that finds fault with the

Defendant's, and that support's the Defendant's motive .for rn.urder - the life iiasuran.ce policy.

T'o what extent the jury was swayed by this ciicuirzsl:atltial evidence this Court does not 1aiow.

Suffice it to say that Ninth District discussed this evidence ota appeal as part of sttfficiency of the

evidence aSsigiinaezxt of error. Pr€ddn, 139 Ohio App.3d., at 698 - 699.

DEFENDANT'S BU7RDEN IIEREIN

:I'he Court will now address the two requirements that the Defenda.nt nnaust prove in order

to obtain post-conviction relief; th.e petition must be timely, and the Defendant zn:ust show by

clear ancl convincing evidence that, upon consicleratioil of all available evidence, including the
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results of t1-ze recent Y-STR DNA testing, IZe is actually iiiiaocent of the felony offense of

aggravated znurder.

Tlae Ohio Supreme Cottrt ilaitially ren2anded this matter to tllis Court to deternzine

whether xaew Y-STR DNA testiiag would have been outcome determinative at the uzitlerlyiiag

trial, pursuant to his Second Applicatxon for Post-conviction DNA Testing. The Defendant's

Mc?tion was granted within this Court's Septeinber 23, 2010 Order, Tlae Y-STR test results are

zlow back.

R.C. 2953.23(A) governs the timeliness of post-conviction petitions. It provides that a

DNA-tc:stirzg-bascd petitiota for post-conviction 7•elzef is timely wlxezl "the results of the DNA

testing establish, by clear axld convincing evidence, acfzial innocence of that felony oftense,"

Based upon this Court's detergnination below that the new DNA testilxg establislies by e,lear and

conviiaciiag evideszce his actual iinloceiice of the felony offense of aggravated rntirrler, the

Defenclatat's Petition for Post-conviction Relief is timely.

This Court liad previously deternained that the eviciet.tce at trial (ttae bite-mark evideiAce,

the prinaary basis for the guilty verdict, as opined to by State's trial experts Dr. Marshall and Dr.

Levine; ai2d thc eyewitness testimony vy Mr. Husk and Mr. Brool<s) wou.ld be cornpromised

slxoiilcl the DNA tests come back excluding the Defendant as the killer o:EDr. Prade. "I'his

findiilg rezn,ains tru.e today.

Tlie parties presented expert testiznon.y at hearing regardiiag the field of I;orensic

Odontology - Dr.1Vlary Bush for the Defendant and Dr, Franklin Wrigl2t fox the State. As

previously stated, neither Dr. I3usl1 nor Dr. Wright reiidered an opinion ota whether the

Deferadant's deittat impression was or was not the source of the bite mark on Dr. Prade's lab coat

or arm. The Court does izot find that Dx, Wrigbt's opinions on the field of forensic odoritology i.n.
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airy way bolster the State's case with respect to the opinions of Dr. iVlarshaIl or Dr. Levine izl the

underlying trial. Dr: l^^right admitted at the lleariiig that in Iizs view bite-mark inclus' rons or

exclusiozis (1) are approprlately based on observatioii a.ud experience, which necessarily entails

siibjectivity az-id a lack ofreproducibility ttnder controlled scientific conditioz:zs, and (2) are to be

used in a very limited set of circunista.nces - closed populatiolls of biters (obviously, not the

situatiozi ba the n-iatter) with significantly different dentitions.

`I'he other ci.rcuinstaitial evidence remains tentious at best when conipared to the Y-S"1TZ.

DNA evidence excluding the Defenda.nt as the contribut.or of the inale DNA. on the bite iziark

suctio7a oftlie lab coat or aiiywber.e e1se. The accuracy of the two eyewitnesses' testitnony at

trial remains questionahle. The reinaiaiing evidence - the testimony by frietids aiid fanaily of Dr.

Prade's that she was in fear and/or mistreated by the Defeiidant, the arguably faulty alibi a1id the

deposit slip -- is entirely ciicwnstantial and izisufficient by itsclfto support inferences necessary

to srrpport a conviction for aggravated murder,

Lastly and most imzportant, tlle Y-STR. DNA. test results undisputedly exclizcte the

Defenclant as the cotttributor of tlle male DNA found in the bite-mariz section of the lab coat or

uxlder Dr. 1'rade's firigernails. The State's new experts opined that the test results are

tncaningless due to contanlination, transfer touch DNA, or analytical error. Tllis CoL2z`C is not

convincec3. The Court concludes that the more probable explanations ibr the !ow level of trace

znale DiNA fotind on the bite-tna•Jc seetior.l of the lab coat are due to rtatwal deterioration over t11e

years, and to the testing of the saliva DNA froin the bite-mark sectioil of the lab coat back in

1998. The saliva from those areas was corisurned by the testing procedure, vid unf.ortutiately,

these areas cannot be retested at this time.
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What are we left with now that the Deferzdaalt has been conclusively excluded as the aaaale

DNA contributor on Dr. Prade's lab t:oat azid elsewhere? We Iaave bite-mark identificatioil

testiznony from Di•s. Marshall and Levine that has been debunked; the eyewitness testimony of

Mr. Husk wad Mr. Brooks that is highly questionable; the testimony froni Dr. Prade's

acquaintances that Margo was afraid of the Defendant and that friction existed between the two

pending their divorce; the arguably faiilty alibi; and tlae controversy concerning the October 8,

1997, deposit slil, as it relates to the Dr, Prade's life insurance policy.

The Court is not unsynapatlietic to the family r.nezntiexs, tiiend.s, azid coi^^i-nzuuty wllo

want to see justice for Dr. Prade. Hawever, the evidence that the Defendant presez ted in tlris

case is clear and cozivincijii;. Based on the review of the coixclttsive Y-STR. DNA test resLilts and

the evidence from the 1998 trial, the Court is fYrznly conviziced that i-io reasonabie juror would

coiwict the Defendant for the crime of aggravated nzurder with a firearm, 17he Court cozachtdes

as a matter of law that t17e I?cfetidant is actually innocent of aggravated lnurder. As such, the

Court over-turns the Defendant's convictions for aggravated mizrder with a firearnzs specification,

and he shall be discharged from prison forthwitb. The Defendant's Petition for Post-convictioza

relief is grw-iteci.

MOTION FOR NEW TRIAI,

Alternatively, Defeiidant seeks a new tz-ial for aggravated inurder. L'z7der Rule 33 of the

Ohio Rules of Civil Procedure, "[a] iiew trial may be grmited ori motion of the defendant

[wJhen ilew evidence material to the defense is discovered whictx the defendant coul.d not with

reasonable diligence have discovered and produced at trial." Crim.R. 33(A)(6).
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"To warrant the granting of a rnoti on for a new trial in a criminal case, based upon the

ground oz'newly discovered cvidence, it nrust be sh.owjz that the new evidetlce (1) discloses a

strong probabil'ity that it will change the rest;lt it'a new trial is grtu-zted, (2) has been discovered

since the trial, (3) is slxch that colilcl not in tihLe exercise of due diligence have been discovered

before the trial, (4) is niaterial to the issues, (5) is not merely cuniulative to foririer evidence, atid

(6) does iaot iiierely impeach oi- cozatra.tiict the f orna.cr evidence." State v. Petro (1947), 148 Ohio

St. 505, syllabus.

Eviciciace is "material" if f..he there is a "reasonable probability" tliat, had the evidence

beei-i disclosed or been available, the result of the trial would have becn diflerer.t. State v. Roper°,

9`f' Dist. C.A. No. 22494, 2005 Ohio 4796, P22. "Reasonable probability" of a different trial

result is demonstrateci by showing that the omission of new evidesace would "undermine the

co7xl-ici.ence in the ozttcome of the trial." Id.

The State asserts that "probability" tnea.tis something greater than 50% chance (citing a

civil decision from the i Ot" A,ppellate District), a.tid as such, the Court inust side with the

De.fendant's expert testinn1o11y over the State's in order to gratit the'Vlo;:ion for New Trial. (Post-

hearizzg k3rief, page 2). "l;lris Court notes tvroiold. First, neither Crim.R. 33 itself, noi: aily

cri.ininal case decisions interpretitlg Crifrz:R.. 33, defitle "probability" as "over 50°10." Secozid, the

newly discovered evidence is not looked at in a vacuum - the Court must look at tlie new

evicieixee iri conjuuzctioil with evidence frorn the -underJ.yxng trial in orc'^er to cietex°miiie whether

the new evidealce would change the outcome of the trial.5

S"While the granting of a new irial based on newly discovered evidence obvioiisly involves consideration of newly
discovered evidence, the requirement that there be a stroiig probability of a different result less obviously requires
consideration of the :.vidence adduced at trial. In general, the stronger tbe evidence of guilt adduced at trial, the
stronger the newly discovered evi<lettce would have to be in order to produce a strong probability of a diff-went
result. Co.nverse(y, the weaker the evidence of guilt at trial, tlze less compelling the newly discovered evidence
would have to be in order to produce a strong probability of a differetit result. In view of the beyond-a-reasonable-
cloubt burden of proof; izewly discovered evidence need not conclusively establish a defendant's innocence in order
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'-i,he 5tate also asserts that Crirn.R. 33 is not a substitute for. R.C. 2953,21, Crina.R.. 33

appears to exist iirdependei-itly frona R.C. 2953.21. ,.S'tcrte v. Lee, 10t" Dist. No. 05AP-229, 2005

Ohio 63 ,"4, i.'t 3; ,S'tate v. Georgekopoulos, 9a' Dist, C.A. No. 21952, 2004 Ohio :'s 197; arld

Ii?oper, at P1d. R.C. 2953.21 is a collateral civil attack oii a crinlinal judgment as "a rtieans to

reach constzttrtional issLres that would otherwise be impossible to reach becatise the trial court

record does not contai:n evidence supporting those issues." Lee, at P l 1. Under Criin.R. 33, a

ita.otion for new trial exists with or without constitutional claims. Id. at t'13. Crin1.R. 33 merely

requires a deternlinatioz'that prejudicial error exists to support the motion - basically newly

discovered evidence exists that coulci jsot with z•easonabie diligence have been discovered ax1d:

produced at trial. Id.

Tlae Court will now address the two reciuireirr.ents that the Defez7dant must prove iri

order for hini to obtaiiz anew trial - thc Motion niustbe timely aiid the Defenc3ant naust s11ow

t,hat the new evidelace,llere the DNA test results, ii1 conjunction with the other evidence fi-ona the

Lu-idcrlyirgg trial, would show a stroiig probability or reasonably probability tizat the result of a

new trial woiild be differexat, is material, n.ot cumulative, and does not merely impeach or

contradict the trial evidence. The State has stipulated to the timeliness of the Motion for New

Trial. Needless to say the ^.'-STR DNA evidence and test results are newly discovered and could

not 17ave been ascertained at trial.

With respect to the substazxti-ve matter oftiae Motion, this Court has previously

detern.xined, bite-mark evidence aside, that the evidence of guilt at trial lacked strength it was

Iargely circumstantial and, of course, thezi-available DNA testing did ziot li.iik the Defeiidatit to

tlae bite mark on Dr. Prade's lab coat, her bracelet, or fingernail scrapings. The Y-S"I`R. DNA. test

to create a strong probability that a jury in a new taial would find reasonable doubt." State v. G,'llispie, 2"° Dist, No.
24556, 2012 Ohio 1656, P35.
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resutts are now complete azid, significantly, exclude the Defendant as the eontributor of the DNA.

four:td on those iterns,

The Cotirt's findings of fact as stated above relating to the Defendant's pet.ition for post-

convictioii relief are also relevant for the Court's analysis witli respect to the Defendant's Motion

for New Trial and t11e analysis is incorporated herein. Upon review, the Court concludes as a

rr?a:tter of law that the llefendant is entitlecl to a new trial uncier C,rim.R, 33 for aggravated

murder and the related tirear.ms specification. The Y-STR. DNA test results are rnaterial, not

cumuiative, and do not merely iznpeach or contradict the cii-cumstantial evidence avai.lable in the

undertyii-zg trial; ra.i:her, they exclude the I7efendant as t1he contributor of the newly tested. male

DNA. Thus, a strong probability exists that had ttzese new Y-STR DN"A test resLiIts been

available zti the 1998 trial, that tlle trial results would have been different - the Deferzdant would

not have been folu-id guilty of aggravated murder.

`I`his Court is cogn.izaiit tliat, slaould the Defendant's Petition for Post-conviction Relief

be upheld oli appeal, this Court's rulin:g on the Defendant's Motion for New Trial will be

rendered moot. On the otJhei• hand, sliottld this Coui-t's ruling on^, the Defendant's Petition 1?e

overturned, then this Court's analysis and ruling on the Defendant's Motion will be pertinent.

CONCLUSiQl',1

At trial, jurors are i.rzstructed that they are the sole judges of the facts, the credibility of

the witnesses, and the weight to be assigned to the testin-zony of eacla witness and the evidence,

ffitroduction of additional expert testimony indicates that new Y-STR DNA test results excltide

T)ougias Prade as a contributor to DNA collected from the lab coat at the area of the bite mark

and other places. This new evidence nece,ssarily requires a. re-eva.luation of the weiglit to be
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given to tlie evidence preseirted at trial. Jurors woitld be prompted to reconsider, as set forth

above, the credibility of the key trial witnesses azid the f'orcef'uln.ess of their te5tin-iozry in the

uzaderlying trial, along with the other eircuaiistantial evidence.

The Court fiiads that xio reasonable juror, when carefully considering all available

evideizce in the underlying trial in liglii of the fiew Y-STR. DNA exclusion evidence, wotild be

frznly coilvinced that tlae Defendant Douglas Prade was guilty of aggravated rzzi-Yder with a

iirearnl. Given siich a scenario, the outcome of the deliberation on these offenses woulcl be

difi'ereixt --- the verdict iornis would be conzpleted with a finding of not gttilty.

Based primarily iipoii the test results excltiding tae Defendciant Douglas Prade as th.e

coiitributor o:fithe I.'^-STR DNA in tlae area of the bite mark and elsewhere, the Coilrt finds

Defendaiat's 1'etition for Post-conviction Relief, ax ►d alternatively, his Motion for New `I'rial, both

well taken. 'Tlaerefore, the Defendaiit's Petition for Po:st-conv°rction Relief for aggravated

murder witll a firearms specificatioi7 is approved. In tne alternative, should this Court's order

graziting post-conviction relief be overturned par.suarit to appeal, then the Motion for New T ria.I

is g-ranted.

This is a final aizd appealable under in accor.datice witYx R.C. 2953.23(i3) and Crina.R. 33.

There is no just reason for delay.

SO ORDERED,

4
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VJHITMORE, Judge.

{^].J Appellant, the State of Ohio, appeals from the judgment of the Summit County

Court of Common Pleas, granting Appellee, Douglas Prade's, petition forpost-coixviction relief.

This Court reverses.

I

f1j2} On November 26, 1997, Dr. Margo Prade was severely bitten on the unders.ide of

her upper, left artn, shot six times at close range, and left to die irt the driver's seat of her Dodge

Grand Caravan. The murder took place in the back parking lot of Margo's medical office.

Security footage from the adjacent car dealership, while exceedingly poor iai quality, captured

certain details sur Tounding the murder. Specifically, the footage depicted: (1) a small car waiting

in the medica.loffice parkirzg lot; (2) Margo's van enteriiig the lot; (3) the small car repositioning

itself while Margo parks her van alongside the fence separating her lot froni the car dealership's

lot; (4) a single, unidentifiable person exiting the srr.all car, walking to the passenger's side of

EXH1BIT
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2

Margo's van, and entering it; and (5) that same person exiting the van, retut-iling to the small car,

and driving away a shor-t while later. Margo never exited he.r van. Rather, forensic evidence

showed that her killer entered the van on the front passenger's side and murdered her while the

two were inside the van. Margo's body was discovered more than an hour after her murder by a

medical assistant from lieroffice.

f¶3} In 19913, Prade, Margo's ex-lrusband and an Akron Police Department Captaizt,

was indicted for her aggravated niurder. 1-le was also indicted for the possession of criniinal

tools and the interception of i^![argo'.s wire, oral, or electronic coinmunications. The interception

charge stemmed from evidence that he had used a recording device to tape phone calls inade or

received at the niarital residence for a substantial amount of time, both before and after Prade

and Margo's tlivorce, One critical aspect of the case involved the bite mark to Margo's left ami.

The bite mark left an impression on Margo'slab coat as well as a bn,use on her arm.

Photograph.s of the bite mark were taken and Margo's lab coat was sent to the FBI for DNA

testing.

{114) A serologist technician from the FBI cut out the bite mark section of Margo's lab

coat ("the bite inark section'"). The bite mark section was bigger than the bite mark itself and

measured approximately two and a half inches wide and between one to two inches high.1

Subsequently, a DNA examiner made three cuttings from. inside the bite mark. The cuttings

were all approximately a quarter inch by a quarter inch in size and were taken from the left-hand

side, middle, and right-hand side of the bite mark. Tn July 1998, the FBI reported that it had

conducted polymerase chain reaction testing ("PCR testing") on the three cuttings and, due to the

1 Because the cutting was not symmetrical, one side of the bite mark section was higher than the
other side.
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enormous amount of 1Vlargo's DNA that was present on th.e cuttings, only found DNA that was

consistent with Margo's DNA.

{¶5} Once the FBI firiishe.d with the bite rnarlc section, it was sent to the Serological

Reseat-ch Institute ("SERI") for further testing. To see if the bite mark section containecl any

saliva (an expected source of epithelial cells for DNA testing), SERI mapped the entia-e bite mark

section for ainylase, a colnponent of saliva. The initial maplping showed the probable presence

of amylase. Because dispositive confirmative testing was necessary, the scientists at SERI made

three additional cuttings of the bite mark section at the three areas indicating probable presence

of antylase. The cuttings were approximately a quarter inch by an eighth of an inch and were

taken frorn the middle of the rightmost side, the top of the leftmost side, and the bottom of the

leftnlost side of the bite mark. Despite the initial mapping results, the confirmatory test indicated

tllat the cuttings were negative for amylase. SERI then performed PCR testing on the cuttings

and confirrned the FBI's finding that the only DNA found was consistentwith Mat-go's profile.

SERI reported its findings in September 1998.

^1(6}At trial, the jttry lzeard a substantial amount of evidence about Margo and Prade's

relationship as well as the results of the. DNA testing. Additionally, the jury heard from three

dental experts tendered for the purpose of offering their expert opiriion on the bite mark. Of the

State's two experts, one testified that the bite mark was consistent with Prade's dentition while

the other testified that Prade was the biter. Meanwhile, the defense expert testified that Prade

lacked the ability to bite anything forcefully due to the fact that he wore a poorly fitted upper

denture, which easily released under pressure. 'The jury also heard from two eyewitnesses who

placed Prade at the scene around the time of the inurder. After several weeks of trial and the

presentation of 53 wittzesses, including Prade hirnself, the jury found Prade guilty on all counts.
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Thetria.i court senteneed Prade to life inpri.son. Prade then appealed, and this Court affirmed his

convictions. State v, Practe, 139 Ohio App.3ci 676 (9th Dist.2000).

{^!, 7} While serving has life sentence, Prade filed two applications -for DNA testing

pursuant to R.C. 2953.71, et seq. Although DNA evidence had been admitted at trial, both of

Prade's applications sought additional testing due to scientific advancetnents that had occurred

since the trial. Specifically, Prade sought Y chromosozne short tandem repeat ("1'-STR") testing,

which, unlike PCR testing, allows for male DNA prot"iling when a small amount of male DNA

has been mixed with an overwhelming amount of female DNA. The second application for

testing ultimately resulted in the issuance of State v. Prade, 126 OhioSt.3d 27, 2010-Ohio-1 842.

In Pt-ade, the Ohio Supreme Court held that "definitive" prior DNA testing, within the meaning

ofR,C. 2953.74(A), had not occurred in this case due to the inherent limits of PCR. testing.

Prade at ^j 15-23. Accordingly, the Supreme Court remanded the matter to the trial court for it to

coYiduct an analysis under R.C. 2953.74(B) and 2953.71(L) and "consider wliether new DNA

testing would be outcome-determinative." Id. at j; 28-30.

{118} On remand, both parties briefed the issue of whether new DNA testing would be

outcotne-detenninative in this matter. The trial court determined that tliere was "a strong

probability [] that no reasonable juror would find [Prade] guilty of aggravated inurder" if a DNA

exclusion result cQUld be obtained because the exclusion result, when analyzed in the context of

all the adznissible evidence in the case, would "cornprotnise[] the foundation of the State's case."

Consequently, the court granted Prade's application for additional DNA testing.

{¶91 After the court granted the application, the bite mark section was sent to DNA

Diagnostics Center ("DDC"). DDC also i-eceived reference standardsfrozn botll Margo and

Prade and five DNA extracts that the FBI had retained. Three of the extracts were from
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swabbings of the three cuttings made by the FBI in 1998. The other two extracts, labeled "Q6"

and "Q7," also were swabbings of the bite rnark, but it was unclear to all involved whether they

wet-e swabbings of the bite mark section or swabbings taken fronl the actual skin on Margo's arm

during theatttopsy. In any event, DDC perforrtned Mini- +hort Tandem Repeat ("Mini-STR")

testing on all the extracts. The three extracts from the thl-eeFBI cuttings, as well as the extract

labeled "Q6," produced no DNA at all. The extract labeled "Q7" produced a partial profile from.

which Margo could not be excluded, as well as a Y(male) chrornosome at the Ainelo locus.

Although the Y chromosome could only have come from atnale, DDC was unable to perfortn. Y-

STR testing on the "Q7" sample because the extract was consurned during the testing process.

DDC then took additional cuttings from the bite nzark section.

11i10} DDC's first cutting, labeled 19.A.1, measured no greater than seven-eighths of an

inch wide and high, but also overlapped the cuttings thefiBl had rnade in two places.

Accordingly, the cutting (19.A.1) had two holes in it because those portions had already -been

excised by the FBI. The cutting (19.A.I) encompassed the middle and right-hand side of the bite

mark. When DDC pexformed Y-STR testing on 19.A,1; the test uncovered a single, partial znale

profile that did not match Prade's profile. Consequently, DDC. concluded that Prade was

excluded as the source of the partial male profile it found in 19.A.1. Seeking to gain a more

cotriplete profile, DDC then made three additional cuttings from areas surrounding the left-hand,

top, and right-hand edges of the bite marl: and combined the DNA extract from those cuttings

(labeled 19.I3.1 ) with remaining DNA extract fi-om 19.A.1. DDC labeled the combined

extraction 19.A.2. The Y-STR testing on 19.A.2 uncovered at least two partial male profiles>

DDC determined, however, that neither partial pro-file matched Prade's profile. Consequently,
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DDC concluded that Prade was excluded as the soiirceof the partial male profiles it found in

19;A.2. DDC reported its findings in January 2012.

{¶11} After DDC reported its exclusion resttlts, the State requested that further testing

be conducted by the Bureau of Criininal Identification and Investigation ("BCl"). The trial coui-t

agreed topermit the additional testirig, and the bite rnark section uFassent to BCI. BCI took a

cutting from the bite mark section directly next to DDC's cuttings nearest the middle of the bite

nlark. The cutting, labeled 111.1, was then swabbed on its front and back side to create 111.2

and I 11.3, respectively. BCI performed Y-STR testing on all three iteins. On the cutting itself

(111.1), BCI was unable to obtain any male protile. On the two swahbingsof the cutting (111.2

and 11 1.3), the testing uncovered partial male profiles, but BCI concluded that the profiles were

insufficient for comparison ptirposes because they each returned results on less than three of the

sixteen loci used to conduct a Y chrornosome profile.

{91'121 BCI. also performed Y-STR testing on several different areas of Margo's lab coat

after concerns arose that the lab coat might contain anv number of profiles, due to contamination.

BCI took four additional cuttings of the lab coat at: (1) the area just outside the bite mark section;

(2) the left forearm area; (3) the right arm area in the sanie spot where the bite mark had occurr.ed

on the left; and (4) thc back area, nearest the bottom of the coat. The Y-STR testil:ig perfnrmed

on aL four cuttings did not uncover any male profile, partial or othcrvvise. BCI reported all of its

results in June 2012.

{^13} After the coinpletion of all the testing, Prade filed liis petition for post-conviction

relief ("PCR") and, in the alternative, a motion for a new trial. The State filed a brief in

opposition, and the court held a hearing on the matter. Numerous experts were presented at the

hear.ing and addressed the topics of the DNA results as well as the reliability of both bite mark
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identifcation testimony and eyewitness te.stin7ony.` After the hearing; both parties also filed

post-hearitig briefs. Qn Jaituary 29, 2013, the trial court issued its decision granting Prade's PCR

petition and, in the alternative, his rnotion for new trial. Prade was discharged based upoit the

court's finding of actual innocence.

{¶141 The State now appeals froni the trial cotlrt's judgment and raises a single

as:sigiainetit of error for our review,

tI

Assigntnent of Error

Tl-IF; CUUR7' ERRED IN GRANMNG AI'PELI EE PRADE A I)1SCHARC.E:.
UNDER R.C. 2953.23 AND R.C. 2953.21.

{^151 In its sole assigntraent of error, the State argues that the trial court erred by

granting Prade's PCR petition and ordering his discharge.3 We agree.

{^161 Under R.C. 2953.23(A)(2), a trial court may entertain an untimely or successive

PCR petition only if:

[t]he petitioner was convicted of a felony, thepetitioner is an offender for whom
DNA testing was performed * * * and analyzed in the context of and upon
consideration of all available admissible evideneerelated to the inmate's case * *

` As set for-th below, the PCR statute requires the results of new DNA testing to be "analyzed in
the context of and upon consideration of all available admissible evidence related to the inmate's
case." (Elnphasi.s added.) R.C. 2953.23(A)(2). Neither partv below objected to the court's
consideration of new expert evidence on subjects other than DNA (i.e., the subjects of bite mark
identification and eyewitness identification testimony) on the basis that the new evidence was
not "available" at the tir:ne of Prade's trial. Indeed, both parties actually presented expert
testimony regarding bite mark identifcation. This Catirt takes zio position as to whether the
additional evidence the court accepted constitutes "available" evidence within: the meaning of the
PCR statute. Because neither party objected to the evidence introduced below and because
neither party questions the propriety of that evidence on appeal, this C:ourt takes no position oii
the issue of whether it was proper for the trial court to accept new expert evidence that was
unrelated to the DNA results.

3 The triaT court's alternative ruling that Prade be granted a new trial in the event this Court
reverses the PCR ruling is not at issue in this appeal.
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* and the results of the DNA testing establish, by clear and convincing evidence,
actual i:nnocence of that felony offense 'K 'k *

The phrase "actual innocence"

means that, had the results of the DNA testing conducted *** been presented at
trial, and ha.d those results been analyzed in the context of and upon consideration
of all available adzuissible evidence related to the person's case * **, no
reasonable factfinder would have found the petitioner guilty of the offense of
which the petitioner was convicted * * N

R.C. 2953.21(A)(1)(b). "Clear and convincing evidence requires a degree oi'proot'that produces

afirrn belief or conviction regarding the allegations sought to be proven:" State v: Gunner, 9th

Dist. .Medina No. 05C:A0111-M, 2006-Ohio-5808, j 8. "1t is intermediate, being more than a

mere preponderance, btit not to the extent of such certainty as is required beyond a reasonable

doubt as in criniinal cases." Cross v. Ledford, 161 Ohio St. 469, 477 (1954).

{¶17} Initially, we pause to consider the appropriate standard of review in this inatter.

There is no question that, had Prade's petition been timely ftledunder R.C. 2953.21, thisCourt

would review the trial court's judgment for an abuse of discretion. See State v. Gondor, 112

Ohio St.3d 377, 2006-Ohio-6679,1[ 58 ("We hold that a trial court's decision grariting or denying

a[PC.R] petition filed pursuant to R.C. 2953.21 should be upheld absent an abuse of' discretion *

**."). Because Prade's petition was filed under R.C. 2953.23, however, the State argues that a

dennvo standa.rd of review applies. According to the State, actual innocence is a question of

law, as is the question of whether a trial court had the jurisdiction to review an untimely or

successive PCR petition under R.C. 2953.23.

{¶18} The burden that a PCR petitioner must satisfy to have his untimely or successive

petition considered under R.C. 2953.23(A)(2) is identical to the burden a timely petitioner must

satisfy to have his petition granted under R.C. 2953.21(A)(1)(a). Both subsections rely upon the

same definition of "actual innocence" and both require clear and convincing proof of actual
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innocence with regard to DNA results that have been obtained pursuant to R.C. 2953.71, et seq.

Compare R.C. 2953.21(A)(1)(a) with R.C. 2953.23(A)(2). It would make little sense for this

Court to apply a de novo standard to one and an abuse of discretion standard to the othei- when

both statutoiy subsections reqiure the same showing. Moreover, this Court has only applied a de

novo standard of review in PCR appeals in liniited circumstances. This is not an appeal

involving a procedurally defective PCR petition, such as one that is barred by res judic.ata or that

failsto allege anyo.f the grounds for relief set forth in R.C. 2953,23(A). Compare S^ate v.

Clailds, 9th Dist. Summit No. 25448, 2011-Ohio-91 9-12; State v.1V1-or-ris, 9th Dist. Sulnrnit

No. 24613, 2009-Ohio-3183, 5-9; State v. Samuels, 9th Dist. Surnrnit No. 24370, 2009-Ohio-

1217, !; 3-7. It is also not an appeal that requires this Cout-t to engage in statutory interpretation.

CotnpaYe State v. Prade. 9th Dist. Sutnnrit No. 24296, 2009-Ohio-704, 7-13; Yev'tl, 126 Ohio

St.3d 27, 2010-Ohio-1$42. Rather, this is an appeal frorn a petition that caused the trial judge to

receive extensive evidence, to hold a hearing, to weigh the credibility of all the evidence, and to

function in a gatekeeping role. See Gondor at'^51-58. As such, we reject the State's arg7xnient

that a de novo standard of review is the appropriate standard to apply here. 'This Court will

review the trial court's decision to grant Prade's PCR petition for an abuse of discretion. See

State v. Cleveland, 9th Dist. Lorain No. 08CA009406; 2009-Ohio-397,',(j 11-27.

{¶19} Our decision in this matter necessarily entails a review of the evidence presented

at the PCR hearing as well as the trial court's decision in this nlatter. Because actual innocence

requires DNA results to be "analyzed in the context of and upon consideration of all available

admissible evidence related to the person's case," however, this Court also must review all of the

evidence presented at Prade's triai. See R.C. 295^3:21(A)(1)(b). For contextual purposes, we
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begin with the evidence presented at the trial, followed by the evidence submitted at the PCR

stage and the trial court's decision in this nxatter.

The Trial Evidence

{¶20} Prade and Margo met in 1974, wheti she was about 18 years old and he was about

28 years old. The two snarried in 1979 and had two daughters during the course of the marriage:

Both achieved professional success while they were married, with Prade progressing through the

ranks of the Akron Police Department and Margo eventually establishing her own medical

practice- It was primarily Margo's income, however, that allowed the couple to enjoy a higher

standard of ]iving. Moreover, as time went on, it became clear to all invoIved that Prade and

Margo's relationship was a troubled one.

1¶21 } Lillie Hendricks, Margo's mother, testified that she and her daughter had a very

closerelationship and that 1vlargo expressed to her on several occasions that she feared Prade.

Margo described to Hendricks how Prade would turn physical during their argumeltts by pushing

her head "way back" with his hand and using his hand to "push hex nose in." Hendricks stated

that slic personally heard Prade and Margo arguing a few times, including ozzce after the divorce

when she lieard Prade tell Margo, "[y-jou fat faced bitch, nobody wants you." According to

.tJendricks, Margo never indicated that she feared anyone otherthan. Prade.

{^22{ Several other friends and associates of Margo's also testified at trial regarding

Margo's fear of Prade. Brenda Weenls; a friend of Margo's, testified that she wanted Margo and

the children to stay with her on at least one occasion after Margo described a fight slie had with

Prade because it caused Weems to fear for Margo's safety. Weems stated that Margo feared

Prade as did Dayne Arnold (Margo's niece), Ft-ance;sFowler (Margo's sister), Frances Ellison

(Margo's friend and the wife of a fellow officer of Prade's), Joyce Foster (Margo"s office
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manager), and Donzella Anuszkiewiez (Margo's fi`iend). Anuszkiewicz testified that, while

Margo and Prade were still married, Prade would ofteri show up in uniform when .Maxgo went

out to socializetivith her friends. A:nuszkiewicz stated that "[n]ormally fifteen minutes, half-hour

after [Prade] would show up when we were out, *** [Margo] would tell me that she had to go."

On one particular occasion, Anuszkiewiczobser-ved Prade "really staring[Margo] down" while

she was talking to another man. Arnold, Fowler, Ellison, and Anuszlciewicz all testified that they

advised Margo to seek police intervention based ota the tllingsshe described to them, but that

Margo never did so.

1¶23} Annalisa Williarns, Margo's divorce lawyer, testified that Margo first approached

her about separating frotn Prade in 1993. Williams testi-fied that Margo was interested in a

separation rather than a divorce and had her draft a sepat-ation agreement on a few occasions.

Williazns stated that she sent Prade several drafts of separatiozi agreements over the years, biit

that Prade never responded to thenl and Margo never wanted to follow through with the divorce.

According to Williams, "[a]hnost every year after 1993 Margo would come in * * * to[] say[]

things areiz't working out." Finally, in December 1996, Margo decidedthatshe wanted a

divorce. Williams testified that Margo had stai-ted seeing another man at the time, had started

losing weight, and was "very happy" and i-eady "to have a new life and start all over."

{¶24} Al Strong testified that he began dating Margo in June 1996, before she and Prade

divorced. Although Prade still lived with Margo at the time, Margo assured Strong that her

relationship with Prade had been over for about two years and that she planned to divorce him.

Directly after Margo filed for divorce, she and Strong attended the First Night event in Akron

where one of Margo's daughters was scheduled to sing. Strong testified that Prade was also at

theeverlt and that, while the two had never met, Prade said "[hJow are you doing, Al" when they
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walked by each other. Ftirther, Strong uoticed Prade videotaping hzin at one point during the

event: Strong testified that, during the course of his friendship and relationship witl:i Margo,

Margo was wary about speaking on the pl:ione in ller hoi-ne because she felt that Prade might be

taping her conversations.

{^125} It was just afler Chi-istmas Day of 1996 when Margo filed for divorce. Williatns

testitied that Margo and Prade came to her office on January 4, .1997, to discuss the last

separation agreenlent that Williams had sent to Prade on Margo's behalf. Williams described

.Prade as "very agitated" during the meeting. She statecl that Prade told her that she "probably

had no idea that [Margo] was going around and behaving like a slut." Prade went on to say that

"he could prove that [Margo] was an unfit mother" because she was "whoring around" and that

he could take the house from her and obtain spousal support from her if that was what he chose

to do. Further, Prade stated that he could not afford an attorney for the proceed.ings "because he

[hadI spent thousands of dollars * * * having someone follow [Margo]." Williams testified that

Margo kept her head down during the meeting and "was scared to cleath."

i^^26}Williamscontinued to handle Margo's divorce proceedings after Margo filed for

divorce. Williams testified that Prade failed to respond to any of the court filings and never

appeared at any of the proceedings. Consequently, Margo received an uncontested divorce in

April 1997 and was awardecl child stipport for her and Prade's two children. Even after the

divorce, however, Williams testified that Prade continued to be uticooperative. Williams stated

that Margo called her several times after the divorce to request her assistance in getting Prade to

move out of the marital home. Additionally, Prade never signed the quitclainr deed for the

marital home, as he was required to do by decree.
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{^, 27} Fowler, Margo's sister, testified that Prade reinained at the marital hoarne for

several months after the divorce even though Margo did not wanthim tlrere. When he finally did

move out, Margo had all of the locks changed and put an alarm system ori the house. Fowler

testified that she, in particitlar, had advised Margo to get the locks changed and have a security

systeni put in place on the house after Prade left. Nevertheless, there was testimony that Prade

still had access to the house. Hendricks, Margo's mother, testified that, even after Margo

changed the locks, Prade had his daughter's key. According to Fowler, she spoke with 1Vlargo in

Januaiy 1997, and Margo was "friglltened" and "very nervous."

{4,f28} Foster, Margo's medical office managei-, testified that Margo continued to have

negative interactions with Prade after the divorce. Foster stated that Prade "harassed'° Margo and

that Margo was "very afraid for her life" as a restilt of their interactions. According to Foster,

she discovered that Prade was coming to Margo's medical office at night in 1996 or 1997.

Foster testified that she contacted the office's alarrn. company and Iearned that the office was

frequentlyheing accessed at night for one to three hours at a tirne. On one particttlar night,

Foster drove to the office to see what was happening and saw Prade's city car in the parking lot.

{g;29} Auttlnine Shaeffer testified that she often babysat Margo's cliildren in the surnnier

of 1997. By that time, Prade had moved out of the marital home. Shaeffer testified that Prade

would call the home at least once a night on the nights when Margo went out. According to

Shaeffer, Prade would ask her where Margo had gone and who she was with. If Sliaeffer did not

answer, Prade would then speak with his daughter and ask her the same questions. Shaeffer

testified that Margo specifically iristrLicted her not to tell Prade where she was if he called, but

just to say that sheliad goiie out.
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{^30 j Ellison, Margo's fi-iend and the wife of a fellow police officer of Prade's, testified

that she spoke tivith Margo about her fear of Prade several times in the months preceding the

niurder. Ellison described one particular occasion when Mat•go told her that Prade had

threatened her. In particular, Ellison testified that Margo told her Prade had called her a "fat

bitch" and had "grabbed her by her neck and told her he'd kill her," After listening to Margo,

Ellison stated that she advised Margo to buy a gun in case she needed to protect herself.

{1131} In June 1997, Margo began to date Tiniothy Holsion. Several individuals,

including Holston, testified that Margo was excited about her relatiotiship with Holston and that

thxngsquickly becanie serious between the two of thern. Fowler, Margo's sister, testified that

she spoke with Margo about Holston in Novelnber 1997 and Margo said the two were planning

to marry. 1-lolston testified that he and Margo had talked about having children, and that she

wanted to learn about having a tubal ligation reversal so that she could have another child.

Sandra Martin, the office Fnanager at Northeasterri Ohio Fertility Center, contirined that Margo

had scheduled a consultation for a reversal on Novernber 29, 1997. Holston also testified that he

and Margo had planned on having Thanksgiving together on November 27, 1997, so that he

could be foi-lnally introduced to her family.

{¶321 As Margo's relationship with Holston blossomed, Margo and Prade continued to

have issues. There was testimony that Prade came to A.kron General Medical Center and had a

verbal confrontation with Margo within a few weeks of her murder. Maria Vidikan testified that

she worked at the hospital and knew that Margo caane to the hospital every morning to do

rounds. In late October or early November 1997, Vidikan saw au individual follow Margo into

the doctor's lounge and heard Margo arguing with that person. Vidikan testified that, after



15

M.argo was murdered, she saw Prade on the news and recognized him as the individual with

tivhom Margo had argued at theIsospital.

{¶33} There also was testitnony that Margo planned on taking additional legal action

against Prade in November 1997. Stroug, who still had a relationship with Margo near the time

of her death, testified that Mat-go hecame upset in. November when her children related that

Prade had denouticed thenr in favor of his girlfriend and ller son. According to StYong, her

children's reaction convinced Margo that legal action was necessary. Strong testified that Margo

intended to terminate her and Prade's,joint custody arrangement and to seek an increase in child

support. Williams, Margo's attorney; testified that one to two weeks before Margo'smnrder,

Margo contacted her about seeking a child support modification. Williams sent Margo a

confirn7ation letter about the modification on Novemher 20; 1997, and indicated in the letter that

she would file for the modification if Margo sent her the $75 filing fee. Detective Russ

McFarland testified that one of the itezrzs the police foand inside Margo's purse on the day of her

murder was a personal check to Williams for $75.

{1(34} The weekend before Margo's murder, sl:ie and Holston took a trip to Las Vegas

where Margo attended a conference and introdcxced H.olstoil to her sister, Holston testified that

Margo was in a "very joyful mood" that Saturday, but became "very upset" after she phoned

home and learned that Prade was staying there in her absence. Foster, Margo's office manager,

spoke tivith Margo when she returned from Las Vegas and also testified that Margo was "very

upset" that Prade had stayed at the marital home while she was gone. According to Foster,

iVlargo intended to speak with Prade aboutnot staying at her home any more. Foster testified

that Ma.i-go planned to have that conversation with Prade on November 25, 1997, the day before

she was murdered.
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{W,135} There was testimoily at trial that, whileMargo continued to enjoy financial

success in the months before her death, Prade's tinancial outlook turned grim, Donald Cozpora,

the director of professional recruit3nent and human resources for Akron General Medical Center,

testified that Margo's annual salary was $125,000 a year at the time of her death. Meanwhile,

Prade's annual salary was approxiniately $61,000. Mark Kucheiian, the manager of the Akron

Police Department Credit Union, testified that Prade's account reflected a balance of $9,005.45

in May 1997, but that the balance l.iaddropped to $1,475.15 by Novembes-5, 1997. Robei-t

White, an accounting and payroll manager for the City of Akron, also testified that various

deductions affected Prade's take hoine pay. White testified that 1'rade had $372.23 in

miscellaneous deduct,ions taken from his paychecks at the beginiling of 1997, but that the amount

increased to $513.46 in April 1997 after Margo and Prade divorced and the child support order

went into effect. Prade adznitted during cross-exaznination that he also paid child support by

cash or mouey order to atiother woman with whom he had fathered achild while matTiedto

1Vlargo. Additionally, he admitted that lie had several hundred dollars in returned check and

overdraft fees from his bank in August and September of :1997 and that, as of November %5,

1997, his checkbook balance was minus $500.

{^36} On Noveniber26, 1997, the day of Margo's murder; Margo went to Akron

Gerieral Medical Center to conduct her rotznds. Lori Collins, Margo's medical assistant, testified

that Margo went to the hospital each morning to conduct rounds before driving to her medical

office to begin seeing patients around 9:30 a.m. Collins testified that Margo usually entered the

buildiaig through the back entrance after she parked her van in the back parking lot. Foster,

Margo's office manager, testified that Margo called the office at about 8:50 a.m. that morning to

let Collins know she was on her way. Margo also called Robert Holmes, the lease manager from



17

Rolling. Acres Dodge. Holmes testified that Margo left hini a voicemail message at 9:05 a.m.,

asking about the status of the new car she had ordered.

{¶37} Detective Edward Moriarty testified that the videotape surveillance systeni at

Rolling Acres Dodge, which was located directly next door to Margo's inedical office, captured

several details surrounding the murder. Specifically, one of the cameras in the lot i-ncluded in its

view the rear portion of Margo's medical building and its parlcing lot. Because the image quality

was poor, Detective Moriarty eventually setit the footage to the Sec7-et Service to see if its agents

might be able to improve the quality of the itnages caught on film. The enllanced videotape from

the Secret Service depicts Margo"s van arriving at her office at 9:09 a.m. At least seven rninutes

beforehand, a small car arrives and stays in the lot, circling on one occasion immediately before

Margo arrives. As Margo parks her van, the driver of the smaller car repositions the car to bring

it closer to Margo's van. The two vehicles are situated diagonally from one another such that

Margo would have had a clear view of the other car. At 9:10 a,m., a single figui-e etnerges from

the sinaller car, walks over to Margo's van, and enters it on the passenger's side. The sin.gle

figure later em.ergesfrom the van at 9:12 a.m., walks back to the small car, and leaves while it is

still 9:12 a.m. The quality of the videotape is so poor that no details can be garnished about the

individual who enters Margo's van, other than the fact that it is a solitary individual.

{¶381 Fowler, Margo's sister, testified that she had spoken with Margo about getting a

new van once her divorce became final because .Prade had keys to the van. Rex Todhunter, a

sales associate for Rolling Acres Dodge who had sold Margo her van in 1995, testified that

Margo's van had an auto-lock feature, such that all the doors to the van would lock once the van

reached a speed of 15 miles per hour. Todhunter further explained that, afl;er the vehicle

stopped, the doors wotild remain locked until the driver either pressed the unlock button or
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manually opened the door fronz the inside. For a person outside the van to gain entry, therefore,

either the driver would have to unlock the van or the person standing outside would have to have

keys to the van.

{^39} Collins, Margo's medical assistas7t, discovered Margo's body at about 10:25 a.m.

Collins testified that all the doors to the vaE1 were closed when she peered through the wittdow

and saw Margo. According to Collins, Margo's body was positioned such that the uppei- half of

it was stretched across the center of the van onto the passenger's seat. Collins ran back inside as

soon as she saw Margo and called 911 while Foster, the office n.ianag^^r; ran out to the van.

Foster testified that she was able to pull open the driver's side door to the van because it was

unlocked. While trying to help Margo, Foster saw Margo's keys on the floor of the van. She

also noticed that Margo's purse was located right behind the driver's seat along with several

patient charts. Collins joined Foster outside when she finished calling 911 and was able toopen

the van's front passenger door because it was unlocked. Collins also testified that Margo's keys

were on the driver's side floor next to Margo's left foot,

{4,140} Detective William Smith photographed Margo's van and testified that nothing

appeared to have been ransacked or searched. In addition to Margo's purse having been found in

the van, Detective Smith testified that Margo's cell phone was still in the van and that Margo

was wearing a large amount of jewelry. The only piece of jewelry that appeared to have been:

disturbed was a. broken diamond and gold tennis bracelet. Detective Smith testified that the

police found one link of the broken bracelet on the floor of the van behinci the passenger's seat

and the remainder of the bracelet on the ground just outside the passenger door. Several buttons

from Margo's lab coat also were strewn on the floor of the van, having been torrz from the coat

that Margo was wearing.
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11¶41} No murder weapon was ever recovered, birt Michael Kusluski, a fzrearms

examiner from BCI. examined the bullets recovei-ed from Margo's body and testified tlrat they

were 38 Special caliber bullets. He further opined that the bullets had been fired from a

i-evolver. Dr. Marvin Platt, the Srimmit County Medical Exarninet; testiCied that Margo died as a

result of six gunshot wounds fired by an assailant positioned to her right. Dr. Platt opined that

Margo was shot three times befoi-e her assailant then forcefi2lly pulled her forward, ripping three

buttons from her lab coat in the process, and shot her three more times. According to Dr. Platt,

hoth the first two gunshots were fatal shots, with the first likely either stunning Margo o3-

rendering her unconscious. Nevertheless, Margo'sassai(ant proceeded to shoot her four znore

times. Moreover, the first shot pierced Margo's right wrist before entering the mastoid bone on

the right side of hez' head. Dr. Platt described the wound to Margo's wrist as a defensive wound,

meaning that Margo had held out her right hand in front of her head in an attempt to protect

herself before the shot was fired. Dr. Platt further testified that Margo sustained a bite mark to

the backside of her left, upper arnl dir.ring the incident.

{1[42} Collins, Margo's medical assistant, testified that she saw Prade arrive at the scene

of themurder around1I:©0 a.m. Lieutenant Daniel Zampelli also testified that he saw Prade

arrive in his unmarked city car and was there when the police captain on scene stopped Prade

and gavehim the news of Margo's death. According to Lieutenant Zampelli, Prade brought his

hands to his face and partially went down to the ground before the officers grabbed him and took

hirn into theniedical office. Lieutenant Mary Myers arrived shortly thereafter and spoke with

Prade alone in the znedical office.

{^43} Lieutenant Myers testified that Prade "answered all [herj questions veiy calrnly,

very clearly, [and] very explicitly." Prade told Lieutenant Myers that he had gone to the gym at
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his apartment building at about 9:30a.m.to comrnence his two-hour worko-Lat. Prade indicated

that, near ttie end of his workout, lze received a page that there ]iad been a shooting incident and

drove straight to Margo's medical office, wllich was approxitnately six minutes away.

Lieuteltant Myers testified, however, that Prade looked "as if he liati stepped out of the shower"

during her talk with him, as there was not any oil on his head or any sweat stains or odor on his

body. She further testified that Prade's hands were "very clean and dry." Altliough .L.ieutenaiit

Myers pei-fortned a gunshot residue test on Pi-ade; she testified that there were no results fr.om the

test because she had incorrectly adininistered it.

f1144} Lieutenant Myers testi .fie(i that Prade gave her substantial details about his

morning, includingdescriptions of the two other people he saw at the gym and of the television

show that was playing while he worked out. Prade described, not only the woman he saw at the

gym, but also the exercise machines she used, the order- of her routine; and the type of car she

drove. Lieutenant Myers testified that she asked Prade to get the license plate of the woman's

car so that they could speak with her, but specifically told hini not to speak to the woman.

{¶45} Williams, Margo's attorney, testified that a great number of Margo's friends and

family nienlbers went to Mar•go's house on the day of her nlurder, after the news broke.

Williams testified that Prade also came to the lzouse. While Williams; Margo's mother, and a

few other individuals were in Margo's home office searching for her insurance information.,

Williams stated that Prade entered the room arzd asked Margo's mother what she was looking

for. Accoi-ding to Williams, when Hendricks stated that they were looking for Margo's

insurance papers, Prade stated, "I just saw them here a couple days ago, they should be here."

Williams furiher testified that Prade moved back intothe house that day and stayed thet-e from

that point forward.
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{1(46} Steven Anderson, Margo's insurance agent, testified that ?vlargo had a

supplemental lifeinsurance policy. Andersott testified that Margo purcliased the policy in 1989

and, when she stopped paying the premium on it, the policy became standard term insurance

with a $75,000 death benefit that would remain in force until February 25, 1998. Anderson

testified that he sent Margo a letter to remind her about the policy in March 1996, but never

received a response. He further testified that Prade was the beneficiary on the policy and, in

December 1997, the insu ►rance company paid Prade $75,238.50 on the policy.

{¶47} Detective McFarland testified tllat, on February 23, 1998, he conducted a search

at the residence of Carla Smith, a female officer with whoin Prade had a relationship. Detective

McFarland testified that hefound a large amount of Prade's financial paperwork in a white

plastic bag in the anaster bedroom closet. Lieutenant Paul Calvaruso exatn.ined the items froni

the bag. He testified that one of the itenis in the bag was a deposit slip from Prade's ba.n.k

account dated October 8, 1997, a nronth before Margo's murder. The back of the deposit slip

contained handwritten calculations, in Prade's handwriting, of the various accounts on which

.Prade owed money. The total arnount owed on the accounts was then subtracted fi-om a$75;000

amount. Dl.tring his testimony, Prade admitted that he had written the calculations and that he

had subtracted them froni the aznount of Margo's $75,000 policy, but stated that he had made the

notations after Margo's death when he became aware that he was the beneficiary. Detective

McFarland, however, testified that he also examined Prade's checkbook and that the various

October 1997 balances written in the checkbook aligned with the estimated outstanding balances

that Prade had written on the back of the October 1997 deposit slip. In particular, the balance

written in the checkbook for Kay Jewelers on October 10, 1997, was $244.31 while the

handwritten notation for Kay Jewelers on the back of the deposit slip was $240. Theonly other
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checkbook entries for Kay Jewelers were on November 22, 1997, for which the entry indicated a

$204.06 balance, anci Jant7ai:y 3, 1998, for which the esltry indicated a$1?3.48 balance.

{¶48}In addition to Carla Srn.ith's hoEise, the police also searched Prade's police locker

and a storage locker he had ori Jacoby Road in Copley. Detective Donald Gaines testified that

the search of Prade's police locker uricovered several cassette tapes, all of which had certain

dates written on their registers. Lieutenant Edward Duvall testified that the police uncovered

several more cassette tapes at the Jacoby Road storage locker along with a Craig VOX voice

activated tape recorder. Lieutenant Duvall testified thattlie cassette tapes confiscated by the

police contained recordings froln Margo and Prade's marital home as far back as 1994. Because

therecording.s on the tapes had been inade at low speed, the tapes contained a large number of

recordings. For instance, Lieutenant Duvall testified that one of the tapes cotztained recordings

of 233 calls.

{^49;; Lee Kopp, an audio recording e:ngineer; testified at trial that the recorder the

police founel and asked him to inspect was a voice activated recorder that automatically began

recording when it received input of sufficient volurne and stopped recording when the input

ceased. Kopp explained that the recorder was equipped with a device that allowed it to be

plugged into a normal phone jack. Lieutenant Duvall testified that, wb,en they found the cassette

tapes and the recording device, they then searched Margo's home and found a phone and phone

jack in the third bay of the garage along with a cardboard box containing an additional cassette

tape with tnore recorded phone calls. During his testimony, Prade admitted tltat the handwriting

on the cassette tapes was 11is, but testified that Margo was the one who wanted the recording

device and tapes so that she could keep track of the calls slie sometimes received from patients.

Yet, Foster, Margo's office manager, testified that Margo never recorded any of her patient calls.
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Moreover, several witnesses at trial, including Strong, testified that Margo worried Prade was

recordiiig her plioize conversations.

{1(50}Two witnesses at trial placed Prade at the scene around the time of the murder.

'The first witness was Robin Husk, a Rolling Acres Dodge employee. Husk testified that he

walked outside at the dealership soanetinle bet-vveen 8:00 and 9:00 a.m. on the day of the muT-der

to bring in a car for seivice. Husk testified that he was on the side of the building when a tall,

bald, black man with glasses walked toward him.. According to H'usk, he asked the man if he

needed help, but the man indicated that he did not, said he was going into the dealership, and

kept walking. Later that evening, Huskwatched the news and saw Pa-ade's picture in conjunction

with the story about Margo's murder. Husk testified that he recognized Prade as the inan he had

seen that moi-ning and that he commented to his fiance, with whom he was watching the news,

that he had seen Prade there that Tnorn:ing.

{^(51} Husk admitted at trial that he did not contact the police with his infonnation.

Instead, Husk mentioned that he had seen Prade on the morni.ng of the murder to hi.s colleague at

work after the trial had already commenced. The colleague then contacted the police over

Husk's protests. Husk testified that he did not want to come forward because he "was afraid

[for] [his] life." According to Husk, he knew that Prade was a police captain and would likely

have friends on the police department.

{1152} Lieutenant Elizabeth Daugherty testified that she went to Rolling Acres Dodge to

interview Husk after receiving a phone call that they should speak with hirn. Lieutenant

Daugherty stated that the police did not know what Husk looked like when they arrived and that

he initially tried to walk away fi-om them. When she finalty spoke with Husk, however,

Lieutenant Daugherty testified that Husk said he saw Prade in the dealership parking lot on the
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rnorningofthe murder and that he had told his girlfriend about the incident the day it oceurred.

Lieutenant Daugherty agreed that Husk appeared to be afraid to say anything about the case and

testified that Husk expressed concern over Prade's status as a police captain. 1Tusk selected

Prade from a photo array on August 28, 1998.

{^53} 'T'he second witness -who placed Prade at the scene on the day of Mat-go's rnurder

was Howa.3'd Brooks. Brooks testified that he was a patient of Margo's and that his sister

dropped hiin off at Margo's office around 9:00 a.m. the morning of the murder. Once he

finished having his blood drawn, Brooks testified that he was preparing to walk out the glass

door of the medical building to the backparkialg lot when he "heard this car peeling off:"

Brooks then looked and saw a man dt-iving a car quickly out of the lot. Brooks described the

man as a bald nran with a very thick moustache. Brooks testified that he "didn't pay [the

incident] no attention" when it ha.ppened, but that he remembered it after he spokewith the

police. Brooks selected Prade from a photo array on Pebruaiy 16, 1998, and indicated that he

was 100% positive of his identification. Brooks also identified Prade in coui2 as the man he saw

driving quickly out of the parking lot.

{f;541 Much like Husk, Brooks did not come forward with his information at the time it

occurred. Brooks testified that he ordered pizza at some point shortly after the inurder and

recognized the pizza delivery driver as another man he had seen in the parking lot of Margo's

medical office on the day of the murder. Brooks testified that he asked the man if he had been at

Margo's office that day and the nian agreed that he was. Brooks testified that he was contacted

by Detective Washington Lacy the following day. Detective Lacy testified that he interviewed

Brooks on December 5, 1997, after a pizza delivet-y rnan f7-orn Zippy Pizza contacted the police

department and informed them that Brooks was a possible witness. Detective Lacy indicated
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that hecondttcted two interviews with Brooks, but that Brooks failed to give him any

information at either irzterview. Later, on February 16, 1998, Lieutenant Myers interviewed

Brooks for a third time. Brooks then gave Lieutenant Myea-s his inforniation, and she presented

him with a photo array, Lieutezzant Myers testified that Brooks "firmly tapp[ed]" Prade's

photograpll when he viewed it and stated"[t]hat's the man.'"

{T55} Brooks also testified at trial about all of the other people he saw in the parking lot

of Margo's medical building the motiiing ofher murder. Brooks testified that, after he heard the

car "peeling oft" and saw it leave, heexited the glass door of Margo's medical building and

stood outside to smoke a cigarette and wait for his sister to come back. Brooks testified that: (1)

a secretary from the building came out and he opened the door for her when she returned a short

while later witli food; (2) a secretary from Maz-go';s office came out and returned a short wllite

later; (3) a busiiaessrnan with a briefcase arrived and par.ked in the spot the secretary had vacated

when she left the building; aild (4) a tall black man, who Brooks later recognized as the pizza

delivery tnan, and a ntirse arrived in a blue van and went into the building. Deborah Adams

testified that she worked on the second floor of Margo's medical building and left around 9:15

a.m. to purchase breakfast for her staff. Adams testitiedthat, when she returned with the food, a

black man let her in the door to the building. Additionally, Foster, Margo's secretary, testified

that slae left the building after 9:00 a.m. to make a ba-nk deposit and that Margo's van was

already there when she left. Foster testified that she wasonly gone for a few miriutes before she

came back to the building. Finally, Todd Restivo, a pharmaceutical representative, testified that

he arrived in the parking lot at about 9:15 a.m. and organized his call notes on his laptop

computer before entering the building to see Margo. Restivo testified that he observed a black

man standing at the entraneeway to the building when he entered it.



26

{^156}As previously noted, Prade told Lieutenant Myers that he saw two other people at

his apartment's gym duringthe course of hisworkout on the fnorning of the niurder. Those

people were later identified as Mary Lynch and Doug Doroslovac. Lynch testified that she

routi.nely worked out at the gym five to seven days a week aild spent half an hour working out on

the days when she did strictly cardio. By the tinie of trial, Lynch could not remember the type of

workout she did on the day of the murder. She agreed, however,that she had given a statement

to the police closei- to the date of the murder and that her memory would have been tnore

accurate at the time she made the statement. Lynch testified that, based on the statement she

gave, she probably was just doing cardio that day. Lynch testified that Prade entered the gym

paz-tway through her routine when she was on the stationary bike aiid that Prade was still there

when she left. Lynch testified that she generally tried to be at the gym by 8:30 a.m., but that slze

could have arrived anywhere irom 8:30 a.rn.. to 9:30 a.zn. to begin her half-hour workout.

Although Lieutenant Myers testified that she specifically ixlstructed Prade not to speak with

Lynch, Lynch testified that Prade approached her at the gyan the day after the murder.

According to Lynch, Prade handed her a business card, said that his ex-wife had just been killed,

and said that "he wanted to provide the police with somebody who could indicate his

whereabouts" at the time of the murder.

{¶57} Doug Doroslovac, the.other man that Prade indicated was at the gym the znorning

of'the murder, testified that he could not remeniber usingthe gyni that day. Even so, Doroslovac

testified that he alwaysused the gym in theafternoon, usually after 3:00 p.m. Doroslovac

specified that, because he skated every .Cnorning in Cleveland for several hours, he never arrived

at the gyrn earlier than the afternoon. lie also testified that he had -never seen Prade at the ayrn.
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{158} Prade testified that lie and Margo had a.happy marriage and that their later divorce

was a muttial decision. According to Prade, he and Margo amicably discussed the divorce for a

long time before it happened. Prade stated that he did not sign any of the separation agreements

Williams sent because he thought they were just rough drafts and Margo always told hirra not to

worny about them. Additionally, Prade testified that he did not leave the marital home for

several months after the divorce because Margo never asked him to leave during that time. He

testified that, even after he moved out, he continued to Tnake regular trips to the marital home

because he still rereived his a.nail there. Prade testified that he would open any mail at the house

that had his name on it, including mail jointly addressed to him and Margo.

{1^1,59} Prade denied making most of the negative conlrnents toward Margo that other

witnesses testified to hearing or hearing about. For instance, Prade agreed that the meeting that

took place at Williazns' office was an "emotional" one, but denied that he ever directly called

Margo an "unfit znother" or a "slut" or a"whore." Prade testified that he only referenced those

things as hypothetical exainples of when a father might be able to get custody of his clxildren.

Similarly, Prade testified that he never hired a private investigator to follow Margo, but simply

made "an off-the-cuf.f remark" and that Margo "was aware of what [he] was talking about."

Prade stated that Hendricks, Margo's mother, was rnistaken when she testified that she heard

Prade tell Margo "[y]ou fat faced bitch, nobody wants you."

{¶60} Prade admitted that he accessed Margo's medical office at night, but testified that

he did so with her permission. According to Prade, he frequently stopped there to use the

bathroom or to eat his lunch while working third shift. Prade also denied taping any of Margo's

phone conversations. Prade claimed that Margo wanted to record phone calls fi-orn hei- patients

andtha.t he had several of the cassette tapes in his locker because he would help label thernand
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erase them so that they could be reused.Although the State played several of the tapes at trial

and Margo could be heard stating on the tapes that she thought he., phone was being tapped,

Prade claimed that Margo was not referring to the recordings 1-ie was helping her make. Prade

testified that Margo "had her own concept about what telephone tappii:ig was." He also denied

ever calling the babysitter during the summer of 1997 to ask about Margo's whereabouts or

sliowing up at Akron Cieneral Medical Center to argue with Margo.

{^161} Prade testified that lie ai-rived at his apartment's gym at 9:00 a.tn, the rnorning of

the murder and that Lieutenant Myers was tnistaken when she testi-fied that he had told her he

arrived at 9:30 a.m. Prade described his workouts as tzvo and a quarter to two and a half hours in

length, but testified that he would only start sweating toward the end of the routine. Prade

testitied that he was about two houts into his routine when he left to drive to Margo's medical

office and that he came straight to the office in his sweaty gym clothes.

{¶62} I,irriited DNA evidence was introduced at trial through the testimony of Thomas

Callaghan, a forensic DNA examiner from the FBI. Callaghan testified that his office performed

PCR testing on three areas of the bite mark section of Prade's lab coat. According to Callaglian,

he took cuttings from the left-hand side, middle, and right-hand side of the bite mark because he

"uwas covering the widest area figuring that if someone's tongue was in that area rubbing up

against that area, they inay have left some skin cells there." Callaghan agreed that, of all of the

evidence that might be tested for DNA, the bite mark was "very important" evidence. Yet, he

testified that the PCR testing he performed on the three cuttings from the bite mar-k only resulted

in uncovering a DNA profile consistent with Margo's DNA, as the lab coat was saturated with

her blood. Callaghan explained that a very laP-ge amount of DNA can overshadow a srnaller.'
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amount of DNA in PCR testiiig, such that the smallet- amount will not be detected. Callaghan

testified:

in n-iy opinion if sorneone bites someone else or that fabric, they may liave left
DNA there. It can be of such a low level that it's not detected. Or they naay have
left no DNA there.

C;allaghan testified that Prade was excluded as the source of the DNA that he found on the three

cttttings troynthe bite mark section.

{T163} Three dental experts testified at trial; two for the State and one for the deI'ense.

Dr, Lowell Levine, an expert in forensic odontologyfdentistry, first testified for the State, Dr.

Levine testified that lieexamined photographs of the pattern impression left on Margo's lab coat,

photographs of the bruising pattern on her skin, the bite mark section of the coat, wilich was sent

to Iiim by the F.13I, and models of several sets of teeth. Dr. Levine stated that he ach:ially

received two impressions of Prade's teeth, one of wllich he initially received with several other

sets of teeth submitted for hi:; analysis and one of which he received later on. Dr. Levine opined

that the bite mark to Margo's skin was consistent with human teeth and had apattern of the

lower teeth only, with no pattern emerging for the upper teeth. Dr. Levine co.mpared the pattern

of the bite mark on Margo's skin with the lower teeth on each of the models he received,

{^64} Dr. Levine testified that dental experts can arrive at three different types of

conclusions. First, an expert can absolutely exctude a person. Second, an expert can testify that

a pattern injury is consistent with a person'sdentition, meaning that the person could have been

the biter, but the pattern does not offer enotigh answers to allow for a definite opinion. Third, an

expert can testify to a reasonable degree of scientific certainty that apattern injuxy was caused by

a person. Dr. Levine opined that, after he examitzed the first model he was sent of Prade's teeth,

he deterniin.ed that the bite mark pattern was consistent with Prade's lower teeth, meaning that
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Prade could have caused the bite m:ark, Dr. Levine testified that lie "made a more lengthy

comParison" when he examined the second .impression of Prade'steetli and, again, concluded

that Prade's lower teeth were consistent with the bite niark ir^jury on Margo. Dr. Levine testil-ied

that he was "not able to interpret any evidence of upper teetli" on Margo's skin. Dr. Levinealso

testified that Prade wore a full upper dental prostlxesis, but did not comment on how a prosthesis

might affect a bite mark inlpressiou.

{¶65] On cross-examination, Dr. Levine admitted that atab coat and blouse could affect

the quality of a bite mark impression left on the skin beneath them. He further adtnitted that: (1)

bite inark experts can disagree ainongst themselves; (2) it is possible foi- niore than one person to

leave an almost identical bite mark; and (3) he was aware of at least one case where an individual

was convic;ted based on bite mark idetrtification testimony and later exonerated. Dr. Levine also

testified that it was possible that someone other than Prade had made the bite mark on Margo's

ann.

{1166} The second dental expert to testify for the State was Dr. Thomas Marshall, who

was also an expert in forensic odontology/dentistry. Dr. Marshall testified that he examined the

bite mark to Margo's ar7n in person at the medical examiner's office and directed the medical

examiner's photographs of the injury. Dr. Marshall also examined the lab coat and the bite marlc

im.p:ression on it and nlade casting impressions of several individuals, including Prade. Dr:

Marshall testified that, in order to make a casting of Prade's tipper teeth, he asked Prade to

simply reinove his denture and hand it over. Dr. Marshall testified that Prade did not simply

"flip [his denture] out" with his tongue. Instead, he "broke the seal" and handed the denture to

Dr. Marshall.
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{¶67} Dr. Marshall testified that he compared photographs of the bite tnark on Margo's

armwith photographs of the isnpressions he made of Prade's lower teeth. To do so, Dr. Marshall

re-sized the picture of the bite inark to rnake it the same size as the pictures l1e took of the dental

inipressions he made. He then created overlays, so that he could lay the images on top of each

other. Accor-ding to Dr. Nlarshall, 11e "just couldn't exclude [Prade]" because, as lie compared

the photographs of the bite rnark injury and the impression of Prade's lower teeth, "[eJvery mark

lined up with every other mark." Dr. Marsliall thert spent an extensive amount of time

explaining liow the marks aligned. .Dr. iVlarshall finished his testimony by opining that "[his]

conclusion [was] that the bite fotinc3 on Margo Prade was made by Captain Prade." Dr. Marshall

also opined that he did not believe more than one person could make the same bite mark.

{^i681 On cross-exarnination, Dr. Marshall admitted that clothing, such as a iab coat and

a blouse, cotild affect the quality of a bite mark impression left on the skin. He also testified that

lie considered Dr. Levine, the State's other expert, to be "one of the leading bite mark experts in

the countrv."

{1,169} Thethixddental expert to testify was Dr. Peter Baum, who testified for the

defense. Dr. Baum, a maxillofacial prostl.todontist, testified as an expert in dentistry. Dr. Bautn

testified that he personally examined Prade and took impress.ions from l.um. Dr. Baum stated

that the fit of Prade's upper denture was "exceptionally poor" such that his teeth were "almost

unusable for * * * biting down." Dr. Baum testified that Prade had "lost virtually all of the

str-uctural bone that would hold an upper denture in place" due to the poor fit of his denture over

an extended period of time. Consequently, Dr. Baum opined that "the act of biting for Mr.

Prade, [was] a virh2al impossibility." During his testimony, Dr. Baum also stated that he took a

saliva sainple from Prade to send off for analysis because "it was [his] supposition tliat if there
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was a bite made on a piece of fabric, whoever did it probably slobbered all over it, and that if

[they] could obtain a DNA sample from that fabric, [they] would be able to possibly identify or

exclude someone."

i^70} On cross-exaxnination, Dr. Baum admitted that the accuracy of his examinations

depended upon the cooperation of the patient and that Prade was in control of how hard he was

willing to bite for purposes of the impressions Dr. Baum tookfro.m hini. Dr. Baum fur-ther

acknowledged that the bite mark on Margo's arm did not reflect any evidence of an upper bite

mark.

The PCR Evidence

{¶71} The trial coixrt heard three categories of evidence presented in suppoi-t of and in

opposition to Prade's PCR petition: DNA evidence; bite mark identification evidence; and

eyewitness identification evidence. We set for-th the evidence presented in each distinct category

in turri.

DNA Evidence

{¶72}Dr, Julie 1-Iei.n.ig, the Assistant Laboratory Director for DDC, testified for the

defense. Dr. Heinig testified that DDC received the bite mark section of Margo's lab coat for Y-

STR testing, "which would hone in on the male DNA that would bepresent from the saliva or

the skin cells from the biting of the labcoat." When DDC received the bite znark section, six

cuttings had already been taken from it due to prior testing in 1998. Dr. lleinig stated that DDC

also received five DNA extracts taken by the FBI; three extracts that wei-e swabbings from the

three cuttings the FBI made tothebitenaark section and two extracts, labeled "Q6" and "Q7,"

that were designated as "swabbings of the bite mark." Dr. Heinig testified that it was unclear
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whether Q6 and Q7 were swabbings taken fronl the bite mai-k section or swabbings taken from

the skin on Margo's artn,.

{^;73} Dr. Heinig stated that DDC pet-formed two phases of testiiig. First, DDC retested

the five extracts it received from the FBI using Nlini-STR analysis. Dr. Ileinig testified that

DDC was unable to obtain any DNA from four of the extracts. As for extract Q7, DDC was able

to obtain a partial profile consistent with Margo's DN,A. as well as "a `Y' allele at the sex-

deternlining locus indicating male DNTA was present." Because the Mini-STR analysis

consumed the Q7 extract, however, Dr. Heinig was unable to perform Y-STR testing on it.

{^74} The second phase of testing DDC performed was testing on new cuttinbs that

DDC made. Dr. .l-leinig testified that DDC labeled its tirst cutting 19.A.1. That cutting

overlapped two prior cuttings Enade by the )~BI arid was taken from the niiddle to right-hand side

of the bite inark. Dr. Heinig extracted the DNA from 19:A.1, amplified it, and perfoz-ined Y-STR

testing on it. Of the sixteen total loci used as genetic tnarkers for Y-STRtesting, DDC was able

to obtain reslilts on three loci when it tested 19.A.1. Those three loci were DYS393, DYS391,

and DYS437. DYS393 contained a number 13 allele,4 DYS391 contained a number 10 allele,

and DYS437 contained a number 15 allele. Dr. Heinig then compared the partial male profile

results obtained from 19. A.1 witb. Prade's profile results; as demonstrated by the chart below:

4 An allele is a numerical coding used to describe the particular form of gene that an individual
has at a partzcular locus.
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-- - - -- -- - - -
Locus 19.A.1 Allele Results rade's A11ele Restilts

_- l

- - --------------- ----- - - I- - -
DYS393 13 11

--------- -- ! - - - -
DYS391 10 10

1 -- ---- ----- ----------- ----------
DYS437

-
15 16 !

I --- ---- --------------- --------------- ---- -------

Because Prade's profile did not match the partial male profile Dr. Heinig obtained from 19.A.1,

Dr. Heinig conchzded that Prade was excluded as the eoi3tribittor of the partial male protile

obtained from 19.A..1.

{¶75} Seeking a larger satnplittg; DDC then m:ade three additional. cuttingsfroni the bite

mark along its edges at the left-hand side, middle, and right-hand side. Dr. Heinig then

combined the extract from those three cuttings (19.13.1) with remainingextract from 19.A.1 to

forrn 19.A.2. Of the sixteen total loci used as genetic marlcers for Y-STR testing, DDC was able

to obtain results on seven loci when it tested 19.A.2. Those seven loci were DYS456, DYS458.

DYS385a/b, DYS393, DYS391, DYS437, and DYS448. Dr. T-leinig explained that each of the

foregoing seven loci contained at least one major allele, but that severalof them also contained

minor alleles tliat DDC could not use in its analysis. Dr. Heinig explained that alleles are

measured by relative fiorescence units ("RFI-1s") that peak on a graph according to the amount of

DNA that exists at any particular loci. DDC's threshold for interpreting DNA is 100 RFIJs.

Accordingly, when a peak measures less than 100 RFUs, DDC will not rely on that peak in

foiming its conclusions about the DNA results. Instead, Dr. Heinig simply noted any rninor

alleles that emerged at particular loci with asterisks. Dr. Heinig compared the pai-tial male

profile results obtained from 19.A.2 with Prade's profile resttlts; as demonstrated by the chart

below:
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- -
^ 19.A.2 Allele Results Pi-ade's Allele Resuhs

-- -- ^ -
DYS456 14, 15 ---

-- ---- --- -----^-------------
DYS458 16 15 - --

-----------------------
DYS385alb 17 13. 14

^----------------------- -------------- -----
DYS393 13 11

-^ ------------- -
-^^-- ^ - ------- -

DYS3 1 (",(•), 10 10

---------- -------- ---------------- ^^DYS437 14, (^^------------- 16

_----------
DYS448 19, (*) 20

-------- - ---------- -

Because Prade's profile did not match the partial male profiles Dr. Heinig obtained froin 19.A.2,

Dr. Heinig concluded that Prade was excluded as the contributor of the partial male profiles

obtained fi-om 19.A.2.

{',J76} Dr. Heinig agreed that the results from 19..A.2 produced ino:re than one partial

tnale profile such that "two or 7nore individuals" eontributed to the sample. Nevet-theless, Dr.

Heiliig found it sigliificant thatPrade could be excluded fxom contributing to the partial male

profiles that DDC obtained. In the affidavit she submitted to sumrnarize her results, Dr. IIeinig

averred:

Given my understanding of the manner in which the perpetrator bit Dr. Prade
during the murder the pezpetra€or would have deposited his saliva and/or trace
amounts of his skin as a result of contact betw>een the lab coat and his lips, tongue
and/or otlier areas of his mouth. lt also is possible that other males could have
touched this area of the lab coat, which could have left their DNA there,

As between the possibility that the male DNA identified in itenis 19.A.1 and
19.A.2 during our testing of the area of the lab coat over the bite mark came froin,
on the one hand, the perpetrator in the act of forcefiilly biting Dr. Prade such that
the bite rnade a lasting impression on her skin through two layers of clothing or,
on the other hand, any other male who sirnply touched this area of the lab coat,
the forrner is substantially more likely than the latter.
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Dr. Heinig agreed with the testimony given by Dr. Peter Battm during trial that whoever bit

Margo "probablyslobbered all over the lab coat." Consistent with her affidavit, she also agreed

that a person who bit another's cloth.ing would likely leave enougll DNA on the fabric for later

te.sting.

{t77} Dr. Heinig testified that there was "a low amount of DI\7A" in the cuttings she

tested(19.A.1 and 19..E1.2); but that the low quantity of DNA she found had no bearing on the

certainty of the exclusion result she obtained for Prade. She also testified that a number of things

could have accounted for the low quantity ofI)NA she found, including: the prior cuttings taken

by other laboratories, the amylase mapping performed on the bite mark section, and the

degradation in the DNA that may have occurred over fourteen years. Dr. Heinig testified that

saliva and epithelialcells frotn the moutli contain a wealth of DNA whereas DNA from casual

touching generally results in the transfer of a small amount of DNA. Accordingly, Dr. Heinig

concluded that it was more likely that the biter's DNA was included in the testing she performed.

{¶78} On cross-examination, Dr. Heinig admitted that swabs from a person's znouth

generally produce inilliozis of cells, but that she had not even been able to quantify theazriount of

cells she had obtained from19.A.1 and 19.A.2 because the arnount was so low. Dr. Heinig also

admitted that, on at least one locus, the niajor profile that emerged in 19.A.1 was different than

the inajor profile that emerged in 19.A.2. Specifically, a 15 allele em.erged at DYS437 in 19.A. X,

but a 14 allele emerged at the sanle locus (DYS437) in 19.A.2, with the 15 allele shifting to a

minor allele that fell beneath DDC's threshold. Dr. lIeinig conceded that, in order to have two

different male profiles, either contamination or DNA from transfer DNA had to have occurred.

Nevertheless, she indicated that it "could vei y well „be that the minor alleles are from

eontaminationor transfer DNA or touch DNA. And [] the niajor profile is from saliva." Dr.
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Heinig testified that "with this type of a bitej]rnark you would expect to get saliva," so she

thought there was "a high likelihood" that the DNA she found canie "from saliva rather than

touch DNA."

{¶79} Dr. Rick Straub, a Ph.D. in genetics and independetit consultant on forensic DNA

testing, also testified for the defense. To fonn his opinions in this case, Dr. Straub indicated that

he reviewed all of the results from the FBI, SERI, DDC, and BCI. Dr. Straubtestihed that

DDC's testing obtained "[v]ery low level male DNA," but that "the individual that bit [Margo's

lab coat] would have to have left a crucial amount of their cellular material on it." Dr. Straub

testified that saliva is an excellent source, of DNA because "the epithelial layer on the inside of

youi- mouth sloughs off cells constantly." Consequently, Dr. Straub opiiaed that some of the

DNA that DDC fouud "should be f^-om the bitiiig event."

{^80} In his affidavit summarizing his findings, Dr. Straub averred:

There is a strong possibility that some male DNA found in the bite mark area of
the lab coat wouldhavecome from the perpetrator's saliva or skin, rather than
exclusively from sorneone unrelated to the attack who may have deposited his
DNA there by incidental touching.Whileitis theoretically possible that the
perpetrator's saliva or skin would not be detected in a Y-STR test of the bite mark
area of the lab coat, and that thesame test would simultaneously detect the DNA
profiles of men who engaged in incidental totiching of that area of the lab coat,
such a scenario is somewhat far-fetch.ed and illogical, and would not i-epresent the
most likely outcoine. It is far more likely that the inale DNA found in the bite
mark area in the testing conducted in 2012 came from the perpetrator biting the
victim's arrn ditring the attack. This conclusion is reinforced by the fact that
[BCI's] Y-STR testing of cuttings froin the lab coat that were taken outside the
bite mark area did not find mate DNA.

Dr. Straub averred that "one would expect to find the Y-STR profile of the attacker before one

would find the Y-STR profile of a xnale who engaged in incidental touching of the lab coat

before or after the attack."
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{1181} Dr. Straub also testified at the hearing that he felt "that biting activity should

leave a lot more cellular material than touch would." Dr. Straub testified that DNA left when an

individual merely touches an item is "highly variable," with the amount of DNA left on an object

varyii-tg from person to person and varyiiig depending on the pressure of the toticla involved. I-1e

furtller testified that the location of the bite jnark on Margo was an unlikely place for casual

touching and that the lack of DNA on the four other spots BCI tested on the lab coat

corroborated his theory that the lab coat had not been subjected to a lot of transfer DNA. Dr.

Straub gave several examples of things that could explain the low level of male DNA that DDC

discovered on the cuttings it took fi-orn the bite rnark section. He hypothesized that DNA loss

could have occurred due to multiple agencies taking cuttings of the bite niarlc section, the

amylase mapping SERI conducted on the entire bite inark section, and the swabbing that SERI

took of the bite rnark section to test for blood. Dr. Straub also testified, however, that it was

unlikely that any of the labs involved in the DNA testing had contaxninated the lab coat because

of the precautionary protocols that labs follow wlien testing itezns.

J^,,82^ As to the testing conducted by SERI in 1998, Dr. Straub opined that jl.rst because

the confirmatory test did not shotivatnylase, "that does not necessarily mean there was not saliva

there." Dr. Straub testified that the initial amylase mapping test could have "removed most of

the amylase activity" such that there was an insufficient amount of aniylase for the confirmatory

test. Dr. Straub also averred in his af-f-idavit that, "aniylase testing, particularly back in 1998,

would sometimes producefalse negatives (i.e., failing to detect amylase when it is present), just

as it would sometimes produce false positives." Additionally, Dr. Straub pointed to the testing

SERI conducted as evidence that, even in 1998, the DNA evidence left by the biter may have

been niinunal. Dr. Straub noted that SERI had exalnined the three cuttings it made under a
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microscope anci had only identified epithelial cells on two of the three samples at "a fairly low

level." Cunseqttently, Dr. Straub testified that even by the titne SERI conducted its testing in

1998 "there was very Iittlecellular material left."

{f83} On cross-exarninatio.n, Dr. Straub admitted that DDC had only found "a very low

nuinber" of cells on 19.A.1 and 19.A.2 despite the fact that saliva generally contains over a

rzullion DNA cells. Dr. Straub also adTnitted that amylase testing sometimes produces false

positives, so the initial test SERI conducted could have incorrectly tested positive for amylase

'tivheti, in fact, there was no saliva, as indicated by the cortfirmatory test. Dr. Straub conceded

that it was possible that the bitec's DNA was not present on the lab coat. lle further conceded

that there were partial profiles 1r°rom at least two males on the bite mark section so the possibility

of contamination or transfer DNA could not be eliminated. Additionally, he conceded that, if the

partial profiles that DDC discovered were not from the biter, DDC's exclusion of Prade was

meaningless. Even so, Dr. Straub opiiled that the biter's DNA "should be part of [DDC's]

sample somehow, some way, because he would have left more DNA on it than anyone could

have through touching."

{1[84} Dr. Elizabeth Benzinger, the Director of Research for BCI; testified for the State.

Dr. Benzinger testified that the ideal input amount of DNA for testing purposes is one nanogram

of DNA, which a.mount.s to approximately 150 cells. Meanwhile, the lowest reference aniountis

.023 nanograms, which amounts to approximately four cells. With regard to the DNA

extractions that DDC obtained, Dr. Benzinger testified that 19.A.1 contained about three to five

cells and 19.A.2 contained about ten cells. She explained that many of the loci did iiot return

results on DDC's extractions because "[wje're just at the threshold where it's just possible now

to get results but not all of the tests are working. There's not enough DNA."
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{^185] In a laboratory report that Dr. Benzinger co-signed with the State's other expert,

Dr. Lewis Maddox, Drs. Benzinger and Maddox wrote:

We agi-ee that Douglas Prade is excluded as a contributor to the partial D?NA
profiles obtained from the bite znarlC * *-1. However, DNA testing has failed to
identify a full DNA profile besides that of. Margo Prade from the bite mark x**.
We question the relevance of the partial niixed pi-ofiles obtained. Within one year
of the crinle, SERI was unable to find evidence of saliva on the bite nlark area,
suggesting that the aniount of saliva or cells or DNA originally deposited was
very low. Y-STR testing, capable of identifying male DNA even in the presence
of the blood stains from Margo Rrade; failedto obtain a ftill maleI)NA profile.
Instead, a mixture of partial male profiles was obtained. The presence of multiple
low-level sources of DNA is most easily explained by incidental transfer
(patients, police, lab workers, court officials).

Dr. Benzinger also testified at thehearing that, while Pi-ade was excluded as a contributor of the

partial male profiles obtained fi'om the bite niark section, she had no way of lcnowing whether

the DNA of the biter was present.

{^8b{ Dr. Benzinger agreed that, based on its preliniinary testing, SERI had relnoved

thc three areas of the bite znark section that showed probable amylase activity. Accordingly, the

areas that had the best probability of containing saliva were never tested for male DNA and were

no longer available for testing. Even so, Dr. Benzinger noted that the confrniatory test for

ainylase liad resulted in a negative result. Dr. Benzinger contrasted the preliminary test from the

confirmatory test as foltows:

[T]he amylase inapping test is taking a piece of paper that has been infiltrated
with starch, and it's danlp, and you press it on the evidence, and wait for the
amylase enzyme to diffuse up into it and break down the starch. And then you
add ioditte, and the iodine turns the starch blue, and where you see clear spots you
know that that is where there is amylase activity.

But that test is very difficult to interpret because it's prone to, if some of the
starch sticks to the material, you'd have a light spot, and that might be amylase
activity or it might just be where yourstarcls is sticking.

So it's a presumptive test. It helps us to zero in on the area that might have some
amylase activity.
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And the confirxriatory test is where you actually take a little cutting of the niaterial
and you do this test in a test tube, so x** you're looking for a change .in the color
of the solution.

Dr. Benzinger specified that "[i:]f the confirmatozy test is negative, then your results are

negative."

{;&7^ As previously noted, Dr.l3enzinger testified that there was no way to know'where

the partial male profiles DDC identified came frofn or when they were deposited on the lab coat.

She opined, however. that, if the biter llad left his saliva on the coat, she would have expected to

fi.ndmore DNA in the extractions taken fi-om the bite niarlc section.

{^(8$} Dr. Lewis Maddox, the DNA techriical leader for BCI, also testified for the State.

Dr. Maddox testified that a typical DNA standard is taken from the mouth by way of buecal

swab due to the large amount of DNA that is present in the mouth. Dr. Maddox specified that

BCI usually lxas to "take a smaller cutting or dilute [a] sample in order to target [their] range for

[a DNA] test" from a buecal swab due to the fact that the swab containstoo much DNA. Dr.

Maddox confirnied that DDC had "a very small number of cells with male DNA" in its

extractions and that no strong profile had elnerged. Dr. Maddox agreed that DDC's results

evidenced iraore than one partial male profile and that "the difference betweerl [the] tnajor type

and [the] minor type [was] izot very strong." According to Dr. Maddox, the results were "niore

indicative of transfer of some type of DNA."Dr. Maddox specitied that he did not "see a strong

profile here like [he] would expect from one individual that's * * * bit[ten] an item."

{¶89} Dr. Maddox testified that preliminary amyl.ase testing does not consume or alter

the arnylase that is present on a sample such that the amylase would not be detected with follow-

up testing. Accordingly, Dr. Maddox testified that he would have expected SERi to confrrm the

presence of amylase bac_k in 1998 had there been a "slobbering killer," as suggested by one of
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the defense witriesses at trial. Dr. Maddox testified that he also "would expect that we would

have obtained a male profle of strong significant signal" had the, biter left a significant amount

of DNA on Margo"s lab coat. Instead, Dr. Maddox pointed out that DDC discover-ed two partial

profileswithotu "a significant difference in the con.tributions of those two." Dr. Maddox

explained:

I wrnald expect if you had a large amoi.tnt of DNA there fronl a person that created
a bite[]mark, I would expect that you still would have seen more DNA from that
individual versus a backgound level, and then also even within that background
level, you've bot at least two indivviduals here that are about the same alnount.

Because of the low level of resultsobtained; the appearance of more than one partial profile, and

the lack of consistency in the major profile with regard to the multiple profiles, Dr. Maddox

concluded in his laboratory report that "[t]he presence of multiple low-level sources of DNA is

most easily explained by incidental transfer," rather than the presence of the biter's DNA.

{C90; Dr. Maddox also testified regarding the cuttings that BCI took from the lab coat.

Maddox testified that, unlike DDC'sthreshold of 100 RFUs, BCI's threshold for allele

recobnition is 65 RFUs. A.ccordingly, BC:I will rely on results that even DDC will not rely on, as

DDC's threshold is 35 IUUs higher than BCI's. BC1's first cutting, labeled 111.1, was taken

from the vei^.^ middle of the bite mark, directly next to and to the left of the 19.A.1 cutting taken

by DDC. That cutting (111.1) was then swabbed on its fz-ont and back sides to create 111.2 and

111.3. Dr. Maddox testified that the Y-STR testing perforrned on 111.1 failed to produce any

DNA profile whatsoever. Meanwhile, 111.2 and 111.3 produced a partial male profile, but BCI

determined that the results were"insufficient for comparison ptuposes." Dr. Maddox explained

that BCI interprets its Y-STR testing results as a whole, rather than by each individual locus, and

that overall, for 111.2 and 111.3, there was "not enough information there for [BCI] to

make an exclusion for the sample."
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{^j%} In addition to 11:1.1, 11I.2, and 111.3, Dr. Maddox also testified that BCI took

four other cuttings of the lab coat to determine whether it had been subjected to widespread

contamination. In pai-ticular, BC'I tested: (1) the area just outside the bite niark section; (2) the

left forearm area; (3) the right arin area in the same spot where the bite niark had occurred on the

left; and (4) the back area, nearest the bottoni of the coat. Dr. Maddox testified that Y-STR

testing BCI conducted on the four cuttings failed to detect any male profile(s).

Bite Mark Identification Evidence

{T92} Dr. Mary Busli, an expert in fbrensic odontology research, test.ifzed for the

defense. Dr. Bush testified that, for bite mark identification to be reliable, one must first accept

that hunnan dentition is unique and that uniquedentition is capable of transferring to human skin

in a unique way. According to Dr. Bush, neither- premise can be scientilicallv proven at this

point in time.

{1[93}Dr. Bush testified that she had conducted nunierous studies that showed dentition

could not be established as unique through matheniatical uniqueness. Specifically, Dr. Bush had

made measurements of teeth within a specific population iising speciftc data points and had

fotuid teeth that were matheniatically indistinguishable within that population, meaning that they

were not unique. Dr. Busli opined that, because the difference in teeth cannot be auantifiedin a

mathematical and statistical way, the uniqueness of dentition cannot be "supported as of today."

{¶94} Dr. Bush also testified that she had conducted numerous studies onthe ability of

dentition features to accuratelv transfer to skin. Dr. Bush explained that she conducted studies

using a mechanical jaw (dental models mounted on a vice grip) to bite cadavers multiple times-

In one particular study, Dr. Bush bit a cadaver 23 tiYnes using the same set of teeth and each bite

mark appeared to be different. Dr. Bush testified that her studies allowed her to conclude that
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she was unable to predict the range of distortion that occurs when a bite mark is made to skin.

Dr. Bush agreed that, based on her studies, skiii has not been "scientifically established as an

accurate recorcling medium of the biting dentition."

{^,,95} Dr. Bush admitted that her expertise was purely scholarly in nature and that she

had never examined any "real-life, bite[]marks" in her career. On cross-examination, she further

adtnitted that cadavers differ from living people in that their internal teinperatLtrescannotbe

raised to 98.6 for purposes of testiiig, they do not bruise, and any movement that might occur in a

living person during a biting event can only be approximated on a cadaver by having one person

manipulate the cadaver while the other operates the mec_hai3ical jaw. Moreover, Dr. Busli

adniitted that she placed all of the dots she used as data points in her mathematical uniqueness

studies on the teeth herself,sttch that she had to have a statisticiati determiiie a rate of error for

her place^-iient of the dots.

{^196} Dr. Franklin Wright, Jr., an expert in forensic odontology, testified for the State.

Dr. Wright testified that he is board eertified in forensic odontology, has personally examined

hundreds of actual bite marks throughout the course of his career, and liae testified as an exper-t

in forensic odontology on numerous occasions. Dr. Wright opined that human dentition is

unique and capable of transferxingto human skin in certain instances, but that the science of bite

mark analysis suffers due to analysts who "tend to overvalue very weak and poor bite[]mark

evidence and reach conclusions that are not supportable." According to Dr. Wright, bite mark

evidence is generally accepted within the scientific community, but its value in any specific case

depends upon the subjective interpretation of the atzalyst exarra.ining it.

. {^,,97} Dr. Wright pointed out several flaws in Dr. Dusli's studies. Dr. Wright noted that

the proper placement of data points in any niathematieal uniqueness study is "absolutely
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critical," as improper place,mentyvill affect all of the study results. Dr. Wright explained that

when he uses data points to mathematically cotnpare teetli, he takes digital photos of the teeth,

blows up the pictlires until they pixilate, and uses the pixilation points to place the data points.

Dr. Wright criticized Dr. Bush's mathematical uniqueness studies because she had placed the

dots for the data poirlts by hand. Dr. Wright showed several examples of images of teeth on

which dots had been placed by hand. Spec.ifically, he showed that, when those images were

enlarged, they slTowed that the dots for the data points had not been placed on the exact edges of

th.e teeth at issue.

{1(98} As to Dr. Bush's cadaver studies, Dr. Wright testified that cadaver skin sirnply

cannot compare witli living skin. Dr. Wright explained that cadaver skin only distorts after a bite

for two to tliree minutes at inost because, unlikelive skui, no bruising, contusions, or lacerations

occur. Dr. Wright also testi .fied that using a mechanical jaw to bite is problematic because the

jaw operates on a fixed hinge that cannot mimic t11e widerraiige of movement that an actual jaw

is capable of. According toDr. Wright, ti`[t]he patterns that are created in the real world

bite[]mark case do not at all reserrzble tlie patterns [in] cadaver pinching."

{¶99} Dr. Wright testified that, once it is determined that a bite mark is a human one,

there are five categories that can be used to describe the link between the bite inark and a

suspected biter. Specifically, a bite mark analyst can conclude that a person. is the biter, is a

probable biter, ca.iinot be excluded as the biter, can be excluded as the biter, or that the

identification is inconclusive, Dr. Wright testified that he had never used the first categoiy

(person is the biter) in his career because people do have similar sets of dentitions and "if you're

saying that the person is the biter, to [him], it would have to be so exclusive and so convincing

that it would have to have been witnessed." Dr. Wright further testified that he had used the
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second category, probable biter, a few times and that category means that it is "more likely than

iiot this person's the biter." Dr, Wright explained that the thit-d category (cannot be excluded as

thebiter)ineans that "there's sonie characteristics therc that show some linking but nothing

that's definitive enough to include." Meanwhile, exclusioii means there is "tio association"

between the suspected biter and the pattern and inconclusive means the bite mark looks like a

human bite mark, "but there's really not anything else you can say about it."

{^(100} According to Dr. Wright, biter identification in an open. population, i:neatring one

where anybody in the world can be the biter, is "simply not supported." By that same token, if a

closed population of suspected biters had similar teeth, Dr. Wrigllt opined that it "would be very

difhcult, ifnot impossible, even with a great bite[]mark * ** to separate those individtTal

dentitions because of the similarity of the teeth." Nevertheless; Dr. Wright opined that, when a

limited population of suspected biters exists and the suspected biters have different dentitions, "I

think very reliably you can use bite[]mark analysis for bitet- exclusion or biter identity." Dr.

Wright defined a closed population as "the suspected population of people who had contact with

that victim at tlie time that the evei:rt occurred."

{¶101} On cross-examination, Dr. '"Tright admitted that bite tnark testimony has helped to

convict innocent people who were later exonerated based on other evidence, such as DNA. I-Te

further admitted that bite mark evidence should only be used as part of the evidence that exists in

a particular case and "should not be the only evidence." As to the particular experts that testified

in the State's case against Prade, Dr. Wright also agreed that their r-espective testimony was

problematic. In particular, Dr. Wright noted that Dr. Thomas Marshall had testified in absolute

termsthat Prade was the bite'r, something Dr. Wright would not do, and Dr. Lowell Levine

testified that Prade's dentition was consistetit with the bite mark to Margo even though he also
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had admitted that he had adifficulttiTn.e with the individualizat.ion of some of the characteristics

lYe observed in the bite mark pattern.

EyewitnGss Identification Evidence

{¶102} Dr. Charles Goodsell, an expert in eyewitness memory and identification,

testified for thedefense. Dr. Goodsell explained in detail how nlemoIy works and testified that

nlany factors may affect an indiuidual'.5 ability to correctly recall an event, including the amount

of attention the individual paid to the event, the individual's awareness of what they were

witnessing at the time it happened, the amuntof time the individual had to observe the event,

and whethel- the individual was under any stress at the time the event occurred. Dr. Goodsell

was unable to offer any statistics about the frequency of misidentification, hut testified that

misidentification is "not uneommon."According to Dr. Goodsell, of the 300 cases that the

Innocence Project reported as resulting in exonerations, "faulty eyewitness testitnony played a

role" in "approxirnately 75 percent of those cases." Dr. Goodsell further testified that the

confidence level of an eyewitness is "onc of the most infltiential factors a juror will consider

when considering eyewitness evidence."

{Q103} Dr. Goodsell offered several criticisms of the identifications made by Howard

Brooks and Robin Husk in Prade's trial. As to Brooks, Dr. Goodsell noted that Brooks had

specifically testified that he"[dJidn't pay it no attention" when he heard a car "peeling off" and

that his lack of focus could have made it difficult for him to accurately store and retrieve the

event. Dr. Goodsell also noted tliat; (1) Brooks did not know that a crime was occurring when he

witnessed the car drive off, (2) he only had a liauited amount of time to view the driver, (3) his

view of the driver may have been obstructed by the glare of the glass between him and the

driver, and (4) he did not make an identification until almost three tn«nths after witnessing the
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event. According to Dr. Goodsell, all of the foregoing factors could have affected Brooks'

ability to correctly commit the driver to memory a11d to be able to identify hitrt later.

Nevertheless, Dr. Goodsell noted that Brooks had indicated he was 100?/o accurate in his

identification; a factor that mavhave infiuenced the jurors in their decision-.making.

{^1,104} As to I-iusk, Dr. Goodsell testified that he also was not aware that a crime would

be occurring when he inet a man otitside the Rolling Acres Dodge dealership the morning of the

murder. Dr. Goodsell also noted that: (1) there was a lengthy delay in between Husk's viewing

of the man he believed to be Prade and his identification of Prade, and (2) Husk was exposed to

the media reports about Prade numerous times before making his identification. Dr. Goodsell

testified that, tnuch like Brooks, Husk had been confident abotit his identification, of Prade and

his cQnfidencelevel could h.aveinfluenced the jury.

{^1105} On cross-examination, Dr. (ioodsell admitted that it is possible for an eyewitness

to be accurate, regaa-dless of the scenario. He further adnzitted that he had no opinion as to

whether Brooks and Husk actually had made an accurate ide7ztification. Dr. Goodsell conceded

that, even though he included in his affidavit that stress affects inemory, he only had a general

understanding of that concept.fronl reading literature on stress, as he never personally rescarched

theeffeet of stress on meinory. He also conceded that he was not aware of any statistics,

regarding how often eyewitnesses are accurate in their irientifi cations. As to I3rooks'.ability to

aucurately point out the other people who were in the parkitig lot of Margo's medical building on

the morning of the murder, Dr. Goodsell testified that "people can be correct and they can

identify people."

The Trial Court's Analysis & Conclusion
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{¶106 f With regard to the DNA evidence, the trial court relied upon several statements

fron2  the Supreme Court's decision in Stute v. Pt-ude, 126 Ohio St.3d 27, 2010-Ohio-1842,

wherein the Suprenie Coui-t decided that Prade had not had a definitive prior DNA test. In

particular, the trial court determined that the exclusion of Pradein the underlying trial as a

contr-ibutor of the DNA found on the bite mark section of Mat-go's lab coat was "rneaningless"

because the PCR testinb had excluded everyone other than Margo. Prade at ¶ 19. The trial court

further noted that the State's expert, Dr. Thomas Callaghan, had agreed that the bite mark section

"contained the best possible source of DNA evidence as to [Margo's] killer's identity." (lnternal

quotations oniitted.) The trial court wrote that:

[fjor this [c]ourt's analysis, it is undisputed that (1) Dr. Pi-ade's killer bit her on
the left underarm hard eitough to leave a perinanent itripression on her skin
through two layers of clothing; [and] (2) her killer is higlzly likely to have left a
substantial quantity of DNA on her lab coat over the bite mark when he bit Dr.
Prade * * *.

The cour-t also took as undisputed that DDC'stestin.g had uncovered atteast two partial male

profiles witlzin the bite niark section and that Prade was definitively excltided as a contributor of

either profile.

;^(l07} Based on all the DNA evidence the trial court received, the court made six

specific fin.dings. Specifically, the court found that: (1) it was "far more plausible that the male

DN-A found in the bite-mark section * * * was contributed bv the killer" than anyone else

because "saliva is a rich source of DNA material, while touch DNA is a weak- source"; (2) there

was a low probability of contamination because four other sections of the lab coat had been

tested and failed to find any male DNA; ( 3) the State's suggestions as to the sources of possible

contamination were "highly speculative and implausible"; (4) the small quantity of DNA that

DDC found did not affect the reliability of the profiles it had obtained; (5) the small quantity of
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DNA that DDC found was attributable to different agencies having handled the bite niark section

and to the passage of time; and (6) 1'rade was conchisively excluded as the contributor of any of

the lnaleD1tiTA found on the lab coat. Later in its entry, the court wrote that it was not cotlvinced

that the DNA results were "nxcaningless due to contamination, transfer touch DNA, or analvtical

ei7-or." The court specified that "the more probable explanations for the low level of trace male

DNA found on the bite-mark section of the lab coat are due to natural deterioration over the

vears, and to the testing of the saliva DNA from the bite-mark section of the lab coat back in

1998." The court also wrote that "[t]he saliva from those areas was consumed by the testing

procedure, and unfoi-tunately, these areas cannot be retested at this time."

{¶10$} With regard to the bite mark identification evidence, the trial court determined

that "[b]ite mark evidence *** provided the basis for the guilty verdict" on Pi-ade's aggravated

}nurder count. (Emphasis omitted.) The trial court noted that neither Dr. Bush, nor Dr. Wright

had tendered an opinion with regard to the specific bite mark left on Margo, but that both had

criticized either the science beliind bite mark identification or the bite tnark id.entification

testimony that had been admitted at Prade's trial. The trial court detexmined that "both experts'

opinions call into serious question the overall scientific basis for bite-mark identification

testimony_" Consequently, the court determined that the evidence presented at the PCR stage

would cause the jurors from Prade's trial to "reconsider the credibility of the respective bite mark

experts[]" who testified at trial.

{¶109}With regard to eyewitness identification, the trial coiu-t noted that the testimony of

both Brooks aild Husk was problematic, given the length of time that had elapsed before either

man identified Prade. Based on the testimony of Dr. Goodsell, the court deterinined that a

nutrtber of factors could have adversely affected Brooks' and Husk's ability to accuratelv recall
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the events of that day. Consequently, the court concluded that "[b]ased upon the Y-STR DNA

test results, and a1-i.erreviewing Dr. Goodsell's testimony and affidavit, the [c]ourt believes that a

reasonable juror would 7iow conclude that these two witnesses were mistaken in their

identification of [Prade]."

{1j110} As to the evidence that was presented at Prade's trial, the trial court noted that all

of the evidence was circumstantial in nature. The eourt ack7iowledged that there was testilnony

that Prade had called Margo a"sltit"and that liis behavior had both upset Ma.rgoand caused ]1er

to be afraid, but wrote that, in the court's experience, "friction, turmoil, and name calling are not

uncommon dui-ing divorce proceedings." The court also acknowledged that there were problems

with Prade's alibi and that the State had presented a i^iiiancial motive for rni:irder in the fomi of

numerous debts and evidence that Prade may have siibtracted his outstanding debts from the

amount of Nlargo's life insurancepolicybefore her murder. Nevertheless, the couzl wrote that

the defense had presented evidence that Prade was not having financial problems arld that the

subtractions Prade made from the insurance policy were performed after Margo's death. The

court ultimately concluded it was unclear "[t]o what extent the jury was swayed by [the]

circumstantial eviderice."

{^(111 } After discussing all of the foregoing evidence, the trial court concluded that Prade

had established actual innocence by clear and convincing evidence. The court wrote:

The [] circumstantial evidence remains tenuous at best when compared to the Y-
STR DNA evidence excluding [Prade] as tiie contributor of the male DNA on the
bite mark section of the lab coat or anywhere else. The accul-acy of the two
eyewitnesses' test.imonyat trial remains questionable. The remaining evidence -
the testimony by friends and family of Dr. Prade's that she was in fear and/or
mistreated by [Prade], the arguably faulty alibi and the deposit slip - is entirely
circunlstantial and insufficient by itself to support inferences necessary to support
a conviction for aggravated murder.
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The court concluded that "[b]ased on the review of the conclusive Y-STR DNA test results and

the evidence from the 1998 trial, the [c]ourt isfirmly convinced that no reasonable juror would

convict [Prade] for the crirne of aggravated murder with afirearm."

This Court's Analysis & Conclusion

€^112} This Court has conducted an exhaustive review of the record in this matter and

has arrived at several conclusions. First, we conehide that, while the results of the post-1998

DNA testing appear at first glance to prove Prade's innocence, the restrilts, when viewed critically

and taken to their logical end, only serve to generate more questions than answers. Second, we

conclude that the State presented a great deal of evidence at trial in stzpportof the gilllty verdicts

in this case. Third, we conclude, consistentwith our precedent, that the jury was in the best

position to weigh the credibility of the eyewitnesses and to decide what weight, if any, to accord

the individual experts who testified at Prade's trial. Finally, we conclude that, having reviewed

all of the evidence in this matter, the trial court abused its discretio3i when it granted Prade's

PCR petition.

{¶113} Without a doubt, Prade was excluded as a contributor of the DNA that was found

in the bite marlC section of Margo's lab coat. The DNA testing, however, prodt.iced exceedingly

odd results. Of the testing perforrned on the bite marlc section, ar.ie sample (19.A.1)produced a

single partial male profile, another sample (19.A.2) produced at least two partial male profiles,

and a third sample (1.11.1) failed to produce any male pro-Fle. All of the foregoing sainples were

taken fro7n within thc bite mark, sotne directly next to each other, but each sample produced

coinpletely different results. Meanwhile, the testing perforrned on four other areas of the lab

coat also failed to produce any male profiles.
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{¶114}There was a great deal of testimony at the PCR hearingthat epithelial cells fronZ

the mouth aregenerally plentiful. Indeed, Dr. Maddox testified that buccal swabs from the

mouth are the preferred inethod for obtaining DNA standards fi-oin people due to the high

content of cells in ttze mouth and that, because a buccal swab typically contains millions of cells,

it is usually necessary for BCI to either take a smaller cutting or to dilute a sample so that its

testing equipinent can lian.dle the atnount of DNA that is being inputted for testing. Dr.

Benzinger testified that the ideal amount of cells for DNA testing is about 150 cells and that the

threshold amount for testing is about four cell.s. There is no dispute that the testing that occurred

here was at or near the threshold amount. Specifically, Dr. Benzinger testified that 19.A.1 only

contained about three to five cells aiid .I 9,A.2 only contained about ten cells. Thus, despite the

fact that there are usually millions of cells present when the source of DNA is a person's tnouth,

the largest amoutit of DNA located here was ten cells. Moreover, those ten cells were not from

the same contributor.

{^, I15} When DDC tested 19.A.2, it discovered at least two partial niale profiles. More

importantly, the major profile that had emerged when DDC tested 19.A.7, was dzJfeYent t7aan the

major profile that efnerged whera DDC tested 19.A.2. While the results froni 19.A.1 showed a 15

allele at the DYS437 locus, the results from 19.A.2 showed a 14 allele at the DYS437 locus, with

the 15 shifting to a rninor allele position that fell below DDC's reporting threshold. Thus, in

addition to the fact that two different partial profiles emerged in DDC's tests, the major profile

that emerged was ttat consistent. It cannot be said, therefore, that even though multiple profiles

were uncovered, there was one consistent, stronger profile that en.lerged as the profile of the

biter.
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{¶116}The inconsistency in the major profile in DDC's tests calls into question several

of the concltisions that Prade's DNA experts made. For instance, Dr. Heixug stated:

[B]ased on everythingthat I've testified [to], I believe that the major DNA that
we obtained from [19.A.2] is very likely from the saliva, and that if there is
contamination the minor alleles, for iiistance, could be from contact fi-om another
individual or 2nore than one individual

Because the minor allele in 19.A.2 was the major allele in 19.A.1, however, it is difficult to

understand how Dr. Heinig could distinguish between the two and rely on one as "the major

DNA" while attributitig the otller to contamination. Similarly, Dr. Straub testified that he felt

"that the biting activity should leave a lot moi-ecellular rzlatei-ial than touch would,and,

therefore, if they're getting any result, now certainly some of that should be from the biting

event." Yet, DDC did not find"a lot more cellular nlaterial" frotn one profile. Instead, it

uncovered inconsistent mqjoYpr(fileswithin cari extremely lovv amount of DNA cells.

{1117} Another significantreality about the bite mark section of 1Vlargo's lab coat is that

amylase testing resulted in a negative test result. Even back in 1998, therefore, it was

determined that no ainylccse (srrliva) ivas present on the bite rnaxltisectiota. That fact rebuts any

assertion that there was a "slobbering killer." It also undercuts the assurnption made by both the

defense witnesses and the trial couz-i that there had to be DNA from the biter on the lab coat due

to the large amottnt of DNA in saliva. Quite si-mply; there was never a shred of evidence in this

case that the killer actually deposited saliva on the lab coat. Even back in 1998, Dr. Callaghan

testified that "if someone bites someone else or- that fabric, they may have left DNA there. It can

be of such a low level that it's not detected. Ot° they rnay have left rto DATA there." (Emphasis

added.) The only enzyme test conducted to deterrnine whether saliva was present, the annylase

test, was negative.And while the prelixninary test showed probable amylase activity, Dr.

Benzinger specified: "[i]fthe cotifirmatory test isnegative, then your results are negative."
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{¶118} Although the tfial court rejected the State's containination tlleories as "highly

speculative and impiausible;" the results of the DNA testing spealtfor theniselves. The fact of

the matter is that; while it is indisputable that there was only one killer, at least two partial niale

profiles were uncovered within the bite mark, Even Dr. Heinig admitted that, for that to have

occurred, there had to have been eithei- contamination or transfer. And, while the lab coat itself

was not contaminated, as evidenced by the negative results obtained on the fotttotherlocations

cut frorn the coat, the inescapable fact, ottee again, is that the bite mark section itself produced

more than one partial rnale profile. Whatever the explanation for how more than one profile

carne to be there, the fact of the inatter is that thept-ofiles are there.

{fi119} 13oth thedefense experts and the trial court coneluded that the only logical

explanation for the low amount of DNA found in the bite mark section was that a substantial

amount of the biter's DNA was lost due to the various testing that occurred over thc years andlor

the DNA sizn.ply degraded withCime. Dr. Straub, in particular, deemed it "sometivhat far-fetched

and illogical" to suggest that all of the partial profiles DDC discovered came from people other

than the biter. To conclude that one of the partial profiles DDC discovered belonged to the biter,

however, one also must employ tenuous logic. That is because the three to five cells from

19.A..1 uncovered one major profile, and the ten cells from 19.A.2 uncovered a different major

profile and at least one minor profile. The total amount of cells for each major profile, ther-efore,

had to be very close in number. For one of those major profiles to have been the biter, that DNA

would have had to either degrade at exactly the right pace or have been removed in exactly the

right anlount to make it nsirror the transfer/contanlination DNA attributable to the other partial

profile(s) DDC found. ltis no inore illogical to conclude that all the partial profiles DDC

discovered were froni transferlcontainination DNA, than it is to conclude that degradatiotl or
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cellular loss occurred to such a perfect degree. The former conclusion also comports with both

Drs. Maddox and Benzinger's opinion that "[t]he presence of multiple low-level sources of DNA

is inost easily explained by incidental transfer."

{^,,120} As pi-eviously noted, there is no dispute that Prade was definitively excluded as

the source of the partial male profiles that DNA testi.ng uncovered. The problem is, if none of

the partial male profiles came from the biter, that exclusion is meaningless. 1-Iaving conducted a

thorough review of the DNA results and the testimony interpreting those results, thisGourt

cannot say with any degree of confidence that soine of the DNA from the bite mark section

belongs to Margo's killer. Likewise, we cannot say with absohttecertainty that it does not. For

almost 15 years, the bite mark section of Margo's lab coat has been preserved and has eridured

exhaustive sarnpling and testing in the hopes of discovering the true identity of Margo's killer.

The only absolute conclusion that can be drawn fi-om the DNA results, however, is that the.ir tt-ue

meaning will never be Icnown. Adetinitive exclusion result has been obtained, but its worth is

wholly questionable. Moreover, that exclusion result must be taken in context with all of the

other "availableadmissible evidence" related to this case. R.C. 2953.21(A)(1)(b); R.C.

2953.23(A)(2).

{^(121} The amount of circumstantial evidence that the State presented at trial in support

of Prade's guilt was overwhelming. 'Ihe picture painted by that evidence was one of an abusive,

domineering husband who becatne accuston.ied to a certain standard of living and who spiraled

out of control aftei- his successfiil wife finally divorced him, forced him out of the house, found

happiness with another man, and threatened his dwindling finances. The evidence, while all

circumstantial in nature, came fi•om numerous, independent sources and provided answers for

both the means and the motive for the inurder.
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{¶122}There was testimony that, even before the divorce, Prade frequently showed up in

uniform when. Margo went out to socialize with her frie.nds. As their relationship soured, there

was evidence that Prade progressively turned obsessive: recording Margo's phone calls, calling

the babysitter to try to locate her, and going to her medical office at night. Numerous people

testified that Margo was afraid of Prade and that she l7ad never expressed a fear of anyone else.

There also was testimon'v that Prade was verbally abusive, both before and after the divorce, and

that he tiarned physical when the two fought, pushing Margo's head back and using llis hand to

"push her nose in." Moreover, there was testiznotly that, sometime in the months before her

mui-der, Prade had "grabbed [Margo] by her neck and told her he'd kill her."

{1T123} ln ierms of the motive for the murder, there was testimony that the murder

occurred around the same tinle that (1) Margo and Holston were contemplating niarriage and

children, (?) Margo planned on seeking an increase in child sizpport, and (3) Prade's finances

were in jeopardy. Because Prade still had access to thetnari.tal home and to Margo's mail, the

evidence was such that he might have had knowledge of any nun7ber of Margo's plans, inchrding

lier plans to modify the child support. Williams, Margo's attorney, testified that slie sent Margo

a letter about the filing fee for the child support modification only a few days before Margo's

inurder. Meanwhile, there was testimony that f'rade had spent the weekend before the znurcier in

Margo's house where he easily could have seen the letter. Williams also testified that, when she

was looking for Mar-go's insurance papers at Margo's house on the day of the murder, Prade

stated that the papers should be there because he had "just [seen] them [there] a couple days

ago."

{¶124} Apart from the enormous difference in Margo and Prade's salai-ies, Prade

admitted that he had incurred several hundred dollars in retunled check and overdraft fees from
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his bank in the months shortly before the murder and that; as of the day before the murder, his

checkbook balance was minus $500. Among the insurance Margo had was a $75,000 policy for

which Prade was the sole beneficiary. There was evidence that Prade had subtracted a variety of

his debts froiri that $75,000 policy amount on the back of a bank deposit slip dated October 8,

1997, a znonth before Margo's murder. And, while Prade claimed that he made those

subtractions after Margo died, there was evidence that at least oi1e of the debt arnounts (the debt

from Kay Jewelers) only corresponded to the amount of debt that was outstanding befoi-e the

murder, not after it. Fui-ther, Margo's $75,000 policy was set to lapse in Feb.ruary 1998, some

tlu-ee months after het- murder. On the day of Margo's mui-der, 1'rade was heard saying that he

liad just seen Margo's insurance policies in her house " 'a couple days ago." Accordingly, there

was evidence that Prade was not only aware of the policy, but also that the policy was set to

expire in the very near fiRture. Margo was murdered wliilethe policy was still in effect and while

Prade was in a precarious financial position.

{¶125} With regard to the murder itself, the evidence was that the niurder was

premeditated aiid very personal. Whoever killed Margo was familiar with her schedule and

waited for her in the parking lot of her medical office. The killer then walked toward the van in

full view of Margo and gained access to it. 13ecausethere was testimony that the van had an

auto-lock feature that would have been engaged, either Margo utilocked the van doors to let the

killer in or the killer had the keys to the van. As such, the evidence refuted any theory that a

stranger killed Margo. Additionally, the period between which the killer entered and exited the

van was brief and neither Margo's jewelry, nor her purse, were taken from the van. The

evidence, therefore, supported the conclusion that Margo's lciller entered her van for the sole

purpose of murdering her, rather than to steal any personal items from her. Moreover, the
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evidence supported the conclusion that the murder was very personal, as the attack was so brutal

and thorough. ln particular, the killer bit Margo forcefully enough to bruise her through two

layer:s of clothing and shot her six tijnes, despite the fact that either of the fii-st two shots would

have incapacitated her. The killer also pulled Margo forward forcibly enough to rip the buttons

fxom her lab coat before discharging the last three shots.

1^j 126} As for Prade's alibi, there was evidence that the gyns at his apartment was only a

six minute drive frozn Mai-go's medical office and that there would have been sufficient tir-ne for

Prade to murder Margo either before or after going to the gym. Lieutenant Myers recounted how

Pi-ade relayed his whereabouts that day with eerie detail, calmly describing not only the specific

content of the television program he watched while he was at the gym, but also the exact order of

the exer-cise routine that a woman at the gyrn had performed. She also recoLznted how Prade

appeared as if lie had just stepped out of the shower, despite his claim that he was near the end of

his lengthy workout. Further, there was evidenec that Prade activelv sought out the woman at

the gyzn and asked her to provide an alibi for him, even though Lieutenant Myers had

speeifically instructed him not to speak to the woman. That same woman had a very well

established, consistent workout routine of five to seven days a week and, if the need for an alibi

arose, could have made for an ideal alibi witness.

1^127} In its judgment entry, the trial court noted that "friction, turmoil, and name calling

are not uncomsrion during divorce proceedings." Friction, ttumoil, and namecalling, however,

are distinctly different than stalking, wir-etapping, arguments with physical coi7iponents, and

death threats. There was significant evidence that the negative situation between Margo and

Prade escalated far beyond any typical divorce proceeding. Moreover, that evidence stood

separate and apart from the expei-t testimony introduced at trial. It is wholly unclear to this Court
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that "bite nrarlc evidence * * * provided the basis for the guilty verdict" on theaggravated

znurder count. The State presented an enoi-rnous arnottnt of evidence in this case, and this Court

cannot say that any one piece of evidence resulted in the guilty verdict. Rather, it stands to

reason that all of that evidence, viewed as a wliole, provided the basis ior the guilty verdict.

{¶128} With regard to the bite mark identification and eyewitness identification

testimony; each of the defense's experts had critical things to say about the experts and

eyewitnesses who testified at trial. This Court has repeatedly held, however, that witness and

expert credibility deterniinations as well as the proper weight to afford those determinations fall

squarely within the province of the trier of fact. E.g., State v. Bromning, 9th Dist. Summit No.

26687, 2013-(91iio-2787, 4,; 18; Krone v. lir•os ae, 9th Dist. Sun-iinit No. 25450, 2011-C}hio-3196,

16, Defeiise counsel at trial cross-examined the eyewitnesses on the majority of the weaknesses

raised by Dr. Goodsell, the eyewitrress identification expert at the PCR hearing. The jury,

tlierefore, was well aware of the possible prQblenns with the identificati_ons of the respective

eyewitnesses an.d chose, nonetheless, to believe them.

{^1 129} As for the dental experts, the jizry was essentially presented with the entire

spectrum of opinions on the bite mark at trial. That is, one expert testifiedthat Prade was the

biter, one testified that the bite mark was consistent with Prade's dentition, but tliat there was not

enough there to make any conclusive determination, and the third t.estified that Prade lacked the

ability to bite anvthing. Moreover, the expert who definitively said Prade was the biter, Dr.

Marshall, also said that the expert who deterinined a definitive inclusion could not be inade (Dr.

Levine)was"one of the leadi.ngbite[]mark experts in the country." The jury also heard

testiniony during cross-examination that dental experts often disagree and that bite inark

testimony has led to wrongful convictions. In short, the jury had much of the saT-ne information
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before it at trial that the experts at the PCR stage presented and, in light of all. that inforn7ation,

foun.d Prade guilty.

{¶130} Havinl; reviewed the entirety of theevidence, we must conclude that the trial

court abused its discretion when it granted Prade's PCR petition. Given the etzormity of the

evidence in support of Pr-ade's guilt and the fact that the meaningfulness of the DNA exclusion

rescilts is far from clear, this Court cannot conclude that Prade set forth cIearand convincing

evidence of actual innocence. That is, we are not firmly convinced that, given alI of the

foregoing, "no recasonrrlileftictfincZer would have foctnd [Pradz] guilty."(Ernphasis added.) R.C.

2953.21(A)(1)(b); R.C. 2953.23(A)(2). As such, it was an error for the trial court to grant

Prade's petition and to order his discharge from prison. The State's sole assignment of error is

sustained.

III

{^1131} The State's sole assignment of error is sustained. The judgment of the Suinrnit

County Court of Co7nmon Pleas is reversed, and the cause is remanded for further proceedings

consistent with the foregoing opitiion,

Judgrnentreversed,

and cause renaanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Coinmon

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry sllall constitute the mandate, pursuant to App.R. 27.
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Immediately upon the fihng hereof, tlzisdocument shall constitute the jottrnal entry of

judgment, and it shall be file stainped by the Clerk of the Court of Appeals at which titnethe

period for review shall begin to ruti. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to ntail a notice of entry of this judgnient to the parties and to ntake a notation of the

rnailing in the docket, pursuant to App.R. 30.

Costs taxed to Appel.lee.

BETI-1 W:HIT'NIC)RI :
FOR TI-IE COURT

HENSAL, J.
CONC'URS.

BELFANCE, P. J.
CONCURRING IN Jt1DG MFNT C)NLY.

{^132} 1 concur in the majority's judgment because I agree the trial court's judgment

should be reversed, albeit for a different reason. I also concur in the majority's analysis and

reasoning as to why the abuse-of-discretion standard is the appropriate standard of review.

i^,133} R.C. 2953.23(A)(2) states

Whether a hearing is or is not held on a petition .filed pursuant to section 2953.21
of the Revised Code, a court may not entertain a petition -filed after the expiration
oi- the period prescribed iri division (A) of that section or a second petition or
successive petitions for similar relief on behalf of a petitioner unless *^*[t]he
petitioner was convicted of a felony, the petitioner is an offender for whom DNA
testing was performed under sections 2953.71 to 2953.81 of the Revised Code or
under former section 2953.82 of the Revised Code arid analyzed in the context of
and upon consideration of all available admissible evidence related to the
inmate's case as described in division (D) of section 2953.74 of the Revised
Code, and the results of the DNA testing establish, by clear and eonvincing
evidence, actual innocence of that felony offense ***.
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Actual innocence

nleans that, had the results of the DNA testing x**been presented at trial, and
Ttcici those results been analyzed in the context of and icponcorisideratiort of all
availableadnaissible eti,idence related to the person's case as described in division
(D) of section 2953.714 of the Revised Code, no reasonable factfind.er would have
found the petitioner guilty of the offense of which the petitioner was convicted
^

(Emphasis added.) R.C. 2953.21(A)(1)(b); R.C, 2953.23(A)(2).

,¶134} Thus, the trial court was charged with examining all of the available admissible

evidence and then mal<ing the detennination whether the defendant established by clear and

convincing evidence that no reasonable factfinder would have foutid hiin guilty of the offense of

aggravated mw-der. While I believe the trial court's reasoning process is logical, upon close

examination of the journat entry, I would conclude that the trial court failed to appropriately

apply the standard at issue and, thus; abused its discretion. As noted above, the trial court was

required toconsider whether the defendant established by clear and convincing evidence that no

reasoriable trier of fact would have found Mr. Prade guilty of aggravated murder in ligllt of all

the available admissible evidence and all of the results of the DNA testing. See R.C.

2953.21(A)(1)(b); R.C. 2953.23(A)(2). And while at first glance it may appear the trial cout-t

followed the standard, I would conclude that it did not actually do so. See R.C. 2953.21(A)( l);

R.C. 2953.23(A)(2).

{f 13S} Instead, it seerza:s that the trial court first considered the DNA results in isolati. n,'

found that the defense DNA experts presented the more logical interpretation of the results and

then took only the results presented by the defense DNA experts and considered that along with

the trial testiznony and other post-conviction relief evi.dence. In other words, the trial court first

weighed the competing expert testimony and chose what it found to be the more reasonable

expert opinion and then considered the remainder of the evidence from the perspective of a
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reasonable factfinder who did not have the State's DNIA expert testiniony before it. Although

this distinction niay appear subtle, it is critical. F'or purposes of actual-izuiocence post-conviction

relief, the trial court cannot rnake an initial determination as to which expert is more credible or

believable to the exclusion of other expert opinions. Urzlike the typical trial scenario where a

trial cotirtjudge has discretion to select thexnore convincing expert, in the aetual-innocencepost-

conviction relief scenario, the status of the evidence must mirror that which acttially would be

before the factfinder. Were this matter actually at trial, the trial court would not be choosing

which expert it found niore credible prior to sending the jury for deliberation. Rather, the jurors

would be weighing the respective positions of the State and thedefeti.se along with all of the

other directanci circumstantial evidence. Thus, the trial court had to put itself in the shoes of a

reasonable juror who had before it botlz the State's expert testimony and the ciefen.se expert

testimony adduced at the post-convict.ion hearing aloYtg with all of the other available evidence

and thetl consider whether any reasonable trier of fact couldliave found Mr. Prade guilty of the

offense. I3ecause it is apparent that the trial cout-t did not properly examine the evidence in this

manner, I agree the judgment inust be reversed. I-towever, I do not believe this Court should

undertake this analysis in the first instance and I am troubled that the main opinion's analysis is

more in keeping with a de novo review of the matter. Therefore, I would relnand the matter for

the trial court to properly apply the applicable post-conviction relief standard.

{¶136} To be sure, in the post-conviction relief context this task is not easy. Moreover, it

is obvious that in light of the new evidence presented, a factfinder confronted with all of the

evidence could ultimately place less weight tapon some of the circum:stantiai evidence that may

have seemed compelling, and ultimately determinative, during the initial trial. The new DNA

results obtained from Dr. Prade's lab coat definitively exclude Mr. Prade as the soureeof the
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DNA tested; on that the experts agree.5 Mr. Prade is not tlae source of any of the DNA recovered

frorn Dr. Prade's lab coat. Moreover, the bite-mark identification testiinonywhiclt was the

centerpiece of the physical evidence at trial has been discredited at the post-conviction hearing,

'T'he problem is that the experts cannot agree on what the DNA results nlean: Mr. Prade's experts

assert that the biter's DNA was highly likely to be present in the bite-xnark area tested and, if that

is true, Mr. Prade could not be the biter or killer; however, the State's experts maintain that the

DNA present instead likely represents incidental transfer and'or contarnination and it cannot be

said with any certainty whether the biter's DNA. was present and tested, particularly in light of

the all the prioi- testing and the passage of time. I-Iowever, as pointed out by Dr. Benzinger,

forensic DNA experts do not provide opinions as to how or when DNA was deposited, rather, the

experts report the facts concerning the DNA itself. In that regard, all of the experts agree that

Mr. Prade is definitely excluded as the contributor of any DNA tested froni the 1?ite-mark area.

J¶137} The trial testimony establislied that the person who bit Dr. Prade went through

two layers of clothing that resulted in leaving a bite-mark impression on her skin. It was the

State's position at trial that Dr. Prade's killer made the bite mark, a position that was at the heart

of its case given its argument that the bite inark itself matched Mr. Prade's dentition. At the

post-conviction hearing, the defense experts opined ttxat; given that it is presumed that the killer

bit Dr. Prade, and that biting someone should leave saliva behind (which is an abundant source

of DNA), it is highly likely that at least some of the D-NTA recovered from the bite-mark area

would be from the killer. Dr. Straub agreed with trial experts that whoever nlade the bite mark

In addition, Mr. Prade was excluded as a source of DNA on the fiiigernail clippings taken from
Dr. Prade.
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would have had to leave a crucialamount of celhiiarmateriall on the area and fi.irther concluded

that a forceful bite would be highly likely to leave enough DNA to be recoverable 14 years later.

Dr, i-Icinig also agreed that a hard bite inark would likely leave enough DNA on fabric so that, in

later conducting Y-STR testing, DNA froin the biter could be detected. Dr. Maddox, one of the

State's experts stated that he could not rule out the possibility that some of the DNA in the

sample did cotne from the person who bit Dr. Prade. Accordingly; the defense argued that the

State's absolute position that all of the DNA present must have comfrom a weaker source of

DNA (i.e., transfer and/or contamination) rather than the undisputedly stronger source (i.e.,

salivafrom the biter) was illogical, unreasonable, and highly speculative.6

{^, 13f3} Duritrg tl-ze hearing, there was inuch debate about whethei- there was arnylase (a

camponent of saliva) present when the FBI began its testing in 1998. From the State's

perspective, the absence of amylase bolstered its position. that the source of the DNA on the bite

n:zark was yiot froni the biter, but from contamination. The defense experts explained that the

absence of amylase in the c.onfirn2atory test did not necessarily mean that saliva had not been

present in the area. Instead, the absence of amylase in the subsequent confirmatory test

perfoz7ned by the FBI in 1998 could have been due to the treatxnent of the fabric which retn:oved

the amylase present such ttiat the confirnlatory test would have been negative. Notwithstanding,

there was testi;mony that, because saliva is a rich source of DNA, the inability to con.firLn the

presence of amylase through amylase mapping did not mean that DNA froni the cells in the

saliva wou.ld not be recoverable from the area.'

6 As an example, Dr. Maddox theorized that Dr. Prade's patients could have sneezed on her thtts
depositing sotne DNA on her lab coat while the defense pointed out that there was absolutely no
evidence suggesting this occurred.
7

The defense also presented a letter from the Ohio Attorney General's office authored prior to
the DNA testing describing State expert Dr. Benzinger's belief that (1) the absence of a
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{0,j139} Tlie State's experts also questioned the reliability of the DNA testing resuitsdue

to the1ow nurnber of cells that were tested. 1:Iowever, the experts agreed that small quaiitities of

DNA do not preclude DNA testing aitd an exclusion is not necessarily unreliable simply because

there are fewer cells to test. Despite the low number of cells, the testing results that were relied

upon contained DNA amounts that were above the tln-eshold necessary to obtain a reliable result.

It was further established that a reliable exclusion could be established with a partial profile.

The State also argued that the low nurnber of cells supported the theory that the DNA that was

present was not irom the biting laller but rather from random sources or contamination.

However, the defense experts explained that the low quantity of DNA could be due to all the

other testing (DiNA, blood, and amylase) that had occurred resutting in a significant loss of some

of the DNA and the substantial amount of Dr. Prade's blood on the coat which also could have

impacted the aznountof recoverable DNA. In addition, degradation of the DNA could have

taken place over the passage of tiTne. Moreover, the defense experts did n.ot dispute the existence

of two partial n7ale profiles, but instead noted tha.t samples containing more than one DNA

profile are quite comnloti. Further, because incidental transfer DNA is likely to be found in a

smaller amount and is a weaker DNA source,.it would be reasonable to conclude that DNA that

was capable of being recovered after all this tiine was more likely to be from the biter (who

would have likely deposited a much larger quantity of DNA than sonicone v^ho just touched Dr.

Prade). In this regard, defense testimony indicated that "drop in"8 contamination is very

confil-rnatorytest for amylase did not eiiminatethe ability to find DNA and (2) that it was much
more likely to find identifiable DNA from saliva than from somenne simply touching the coat
because saliva contains much greater.quantities of DNA than sk.in cells which inight flake off
due to touching an article of clothing.

" This occurs where an allele that is not supposed to be in a profile spontaneously appears in
amplification beeause of contamination. .
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uncommon. Moreover, while multiple theories were offered by the State as to llow

contamination could have occurred, thedefense experts rebutted these theorles.`'

{1(140} With respect to the bite mark left on Dr. Prade's skin, at trial there were differing

opinions by the three experts. The defense expert at the post-conviction relief hearing

rnaintained that there is not enough scientific evidence to demonstrate that human dentition is

unique enough for bite-mark identification evidence to be reliable. The State's post-conviction

hearing expert did not agree on that particular point but nonetheless cast doubt upon the expei-t

testimony at trial as well as whether any bite-niark identification testimony was appropriate in

this case. I-1e ack7iowledged that the bite-7nai-k testin,lony at the trial was problematic and that he

would not have test.itied that Mr. Prade was definitively the biter. In addition, the State's expert

noted that bite-mark evidence should not be the sole evidence used to identify a si7spect and that

bite-nlark. testimony t.iad helped to convict people who were later exonerated. Thus, while the

three experts at trial were divided as to whether Mr. 1'rade could have made the bite mark, the

evidence at the post-conviction relief hearing would likely only fiu-ther call into question the

experts at the trial whomaintained that Mr. PT-ade was, or could have been, the biter on the basis

of bite-mark identification.

{lf]41} Also at the post-conviction relief hearing, the defense presented an expert on

eyewitness identification, who pointed out the problems with the identification.s made by Mr.

Husk (the man from the dealership) or Mr. Brooks (the nian otitside Dr. Prade's medical office).

For example, there was a lengthy delay from when Mr. Husk first viewed the person he later

For example, the State argued that displaying the lab coat at trial could have led to
contamination. However, the defense poi ►lted out that this was not possible because the sample
had been removed from the coat. In addition, tiie State was granted leave by the trial court to test
the lab coat for contamination; however, no DNA was found anywhere on the lab coat around
the areas of the bite mark.
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identified as Mr. Prade and when he actually identified Mr. Prade as the man he saw. With

respect to Mr. Brooks, the defe:nseexpert noted that Mr. Brooks did not have nltich tixne to see

the driver of the car and his view of the driver may have been obscured. In addition;Mr. Brooks

did not immediately identify Mr. Prade as the inan he saw when questioned by police but

identified him only after his third meeting with police some three months after the murder after

much publicity about the murder in the media. Additionally, the expert pointed out that the jury

could have been swayed towards believing the eyewitnesses given the cei-tainty they expt-essed

concerning tlteir identifications. In addition, the expert testified that faulty eyewitness

identification is not unconimon; lie indicated that approximately 75% a of the Innocence Project's

300 exonerationsi.nvolved misidentification by eyewitnesses.

{¶142}Assuming tliis expert's opinion ivould give a factfinder pause about the testimony

of those two eyewitnesses, it might likewise cause a jilror to be more apt to find the identification

inade by the wornan from Mr. P7-ade's gyrri to be moi-ereliable in light of the fact thatshe had the

opportunity to see hiin for a longer period of time. She testified that Mr. Prade entered the gym

partAvay through her routine and that she could have arrived at the gym anywhere from 8:30 a:zn:

to 9:30 a.m. to start her 30 minute workout. If she in fact arrived later, for example around 9:00

a.rn., Mr. Prade would have been at the gym at the time Dr. Prade was killed.

{^1143} Nonetheless, as noted above, the State also presented evidence at the fsost-

convictian relief hearing which offered a different explanation concerning the significance of the

DNA evidence. The State's experts pointed out that the ainount of T)NA actually recovered from

the bite-rnark area was quite small, which would not be expected in an area that was bitten and

covered in saliva. 'The State's experts noted that the passage of tiine and the number of people

that handled the lab coat could support the conclusio}-i that the DNA found represented
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contamination andforincidental transfer as opposed to DNA from the biter. They testified that

there was tnore than likely some level of incidental. transfer/contamination because two partial

niale DNf1profiles were recovered from at least one of the samples. One of the State's experts,

in discussing the sample containing the two partial male profiles, noted that there was not a

rnajor difference in the strength of the Inajorand minor profile obtaitied, thus, theexpert

indicated tlaat this was more likely to represent incidental transfer/contamination, as he would

expect a stronger profile if it was DNA from the biter. With respect to the amylase testing, the

State's experts indicated that the fact that the presumptive test was positive but the confirmatory

test was negative supported the conclusion that the arriount of cells even originally deposited was

very low. Moreover, the portions of the lab coat that presumptively tested positive for amylase

were consumed in the subsequent PCR DNA testing,1° which was conducted prioi- to the

availability of Y-STR DNA testing; therefore, the po.rtions of the coat iiiost likely to contain the

killer's DNA were not even tested specifically for the presence of male DNA. Overall, given

that the forensic experts do not opine as to when or how DNA is deposited, the one cei-tainty

agreed upon by the State and defense is that the DNA recovered was not Mr. Prade's.

{^144} The trial record in this case is voluminous as is the record of the post-conviction

proceeding. This court should not undertake a de novo review of the evidence nor impose its

own reasoning process upon the trial court. The abuse-of-discretion standard of review by its

very nature permits a trial court to exercise discretion in making a deterrrzination so long as the

exercise of itsdisci-etion is not unreasonable, arbitrary, or unconscionable. An appellate court

may not impose its own choice when reviewing the trial court's exercise of discretion but instead

The PCR testing recovered only Dr. Prade's DNA.
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must evaluate whether the determination that was a product of the exercise of discretion was one

tliat was within the permissible range of choices available to the trial court.

{1045} At Mr. Prade's 1998 tria3, there was no D:xtA evidence that definitely excluded

him as the source of DNA on the bite rrtark, and instead there was at least one bite-mark expert

who opined that Mr. Prade wasdetinitely the biter who made the bite mark on Dr. Prade's arm.] I

In 2014, there is DNA evidence obtained from the bite mark that all experts agree definitely

excludes Mr. Prade, and the bite-mark identification evidence has been severely discredited. The

question presented is whether a reasonable faetfiiider woLild find Mr. Prade guilty of aggravated

niurder when faced with evaluating the competing opinioris of the State and defense DNA

experts, all of the additional post-conviction evidence, and all of the trial evidence. As the trial

court did not properly consider this question, I would reverse and reniand the matter for the trial

court to closely examine all of the evidence and apply the standard appropriately in the first

instance. In light of the foregoing, I concur in the judgrxkent of the ma}oi-ity but would also

reznand the matter for ftirther consideration.
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" It is unlikely that a reasonable juror would find that same expert credible in light of the fact
that the State's expert at the post-conviction relief hearing was critical of; and troubledby, that
expert's definitive conclusion that Mr. Prade was the biter. Moreover, even the credibility of the
expert at trial who concluded that the bite mark was consistent with Mr. Prade's dentition was
called into question by the State's bite-mark expet-t during the post-conviction relief proceedings.
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