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AMENDED MOTION l'O STAY EXECUTION OF,JUD(,iVIENT MANDA'CE

Pursuant to S. Ct. Prac. R. 7.01.(A)(3) and S. Ct. Prac. R. 4.01(A)(2),' appellant Douglas

Prade hereby amends its motion to this Cour-t for an Order staying execution of the judgment

mandate of the Summit County Court of Appeals, Ninth Appellate District, Case No. CA-26775,

until such time as this Court issues a decision regarding jurisdiction and, if this Court accepts the

appeal for discretionary review, the merits of the appeal.

After spending 14 years in prison for aggravated murder, Mr. Prade, a former Akron

Police Captaiai, was exonerated, released and discharged on Janiiary 29, 2013. Summit County

Common Pleas Judge Judy I-lunter found that Mr. Prade was actually innocent under the

postconviction relief statute, R. C. § 2953.21, based on new DNA test.results excluding him as

the source of any and all male DNA identified on the^^ictinl'slab coat at the site of the hiting

killer's bitemark. A true and accurate copy of the trial court decision is attached as Exhibit A.

"I'he trial court alternatively granted Mr. Prade's Tnotion for a new trial in the event the

postconviction relief order is ov erturned on appeal. Judge 1-lunterretired in 2013, and this case

was assigned to JudgeCtn-istine Croce.

On March 19, 2014, the court of appeals reversed the trial court's postconviction relief

order and issued a special mandate "directing the Court of Common Pleas, County of Summit,

State of Ohio, to carry this execution into execution." A true and accurate copy of the judgment

of the Summit County Court of Appeals C'ase No. CA-26775, is attached as Exhibit B.

The same day, Mr. Prade filed his motion for stay and notiee of appeal in this Court, and

the State filed a motion in the Summit County Court of Common Pleas requesting a capias. On

r Pursuant to S.Ct. Prac. R. 7.0I (A)(3), this motion is being filed at the same time as Mr.
Prade's Notice of Appeal, with the memorandum in support of jurisdiction to follow. Consistent
with S. Ct. Prac. R. 4.01(A)(2); this motion includes the relevant information regarding bond.

0.1-21151 o2v3



March 20, 2014, before this Coui-t temporarily granted this motion for stay, the trial court held a

hearing and ordered that Mi. Prade be takeri into custody. Later that day, after this Court issued

its Order temporarily granting the motion for stay, Mr. Prade was released. The temporary stay

remains in effect utitil the State responds to Mr. Prade's motion for stay and this Court finally

resolves the motion.

Justice will be served by allowing Mr. Prade to remain free during the pendency of his

postconviction relief appeal ancl, if necessary, Iiis new trial. The trial court judge who heard four

days of expert testimony regarding, aniong other things, DNA test results obtained from

biological material found on the victim's labcoat where the killer bit her, exonerated Mr. Prade

and released him. Mr. Prade has been living peacefully near liis family in Akron in a house he

purchased. Moreover, thealternative new trial order puts the case in a pre-trial posture rendering

Mr: Prade eligible for release on bond.

T1-1E TRIAL COUR'I''S ORDER

The Suprezne Court of Ohio previously fout1d that "jt]he key physical evidence at trial

was the bite znark that the killer made on Dr. Prade's arna through her lab coat and blouse." ^S'tate

V. Pt°czcle (2010), 2()10-Ohio-1842, K[ 3, 126 Ohio St. 3d 27, 930 N.E.2d 287. The trial court

subsequently isstied its Order On Defendant's Petition For Post-Conviction Relief Or Motion

For New Trial On January 29, 2013. Based primarily on the strength of new DNA test results

definitively excluding Mr. Prade as the source of all nialeDNA that was identified at the site of

the killer's bite mark, the trial court granted Mr. Prade's Petition for Postconviction Relief. After

hearing extensive testimony of expert witnesses of the defense and the State on meaning of the

DNA test results, the trial court credited the defense experts' testimony over the State's experts

and concluded that it was "far more plausiblo that the male DNA found in the bite-mark section
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*** was contributed by the killer" than anyone else. Noting that any other evidence of guilt

circumstantial, the trial court concluded that Mr. Prade is "actually innocent of aggravated

niurder," overturned his convictions for aggravated murder with a firearnisspecification, and

directed that he be discharged from prisozl. The trial couz-t alternatively granted Mr. Prade"s

motion for a new trial in the event its order granting postconviction relief was overturned on

appeal.

II. SUBSEQUENT EVENTS REGARDI'^1G THE NEW TRIAL ORDER

On March 22, 2014, the new trial court stated from the bench that she thought that Judge

Hunter's new trial order had been rendered void and that the motion for new trial remained

pending. The trial court based this conclusion on its interpretation of a parenthetical cluote by the

court of appeals in its-1-March 27; 2013 nrder (Case No. 26814), denying the State'smotion for

leave to appeal the contingent new trial order, attached as Exhibit D. The court of appeals

denied the State's motion for leave to appeal beeause the new trial order was conditional and not

a final, appealable order. In support of its underlying conclusion that the order was "not

suffi-ciently specific to constitutea judgrnent;" the court of appeals provided the following

citation: "See 46 Am. Jur. 2d Judgments § 168 ('If a judgment looks to the future in an attempt

to judge the unknown, it is Nvholly void because it leaves to speculation and conjecture what its

final effect may be.') See also CJzlering v. .Schille, ls" Dist. No. C-110525, 2012-Ohio-3330

(liolding that a contingent order did not `prevent a judgment' and was not final)." Judge Croce

observed that, based on the inclusion of the word "void" in this citation, the court of appeals had

adjudicated the new trial order as void.

That interpretation is wrong for several reasons. Fir-st, the court of appeals' order

denying the State's motion for leave to appeal from the new trial order never stated or implied
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that the trial court's new trial order was void. Instead, the court siniply held that, at that time, tl:le

order was not final or appealable because it was conditional -- to become effective only if Mr.

Prade's exoneration was overturned. Th.e "see " citation to 46 Am. Jur. 2d Judgments § 168 and

the quoted "void" language in the parenthetical is not part of the holdirig of the coui-t of appeals

and, indeed, it does riot even rise to the level of dictum.

.Second, the case of Goer-inK v. &hille, 1`t Dist. No. c-110525. 2012-Ohio-3330 - also

cited and prefaced with "see ulso" by the court of appeals -- does not support the notion that the

ziew trial order is void, The Goeying court simply held that certain contingent orders of the trial

coui-t were not final and appealable. Thatcou.rt never indicated that thecontingent orders were

void and implicitly confirmed that they were valid.

Third, the trial court's reading of the "Am. Jur." parenthetical fails to recogilize the

distinction between a` judgment" for appealability purposes and aii "order." As dernonstrated by

the Goering decision, trial courts routinely issue contiiigeiit orders. See Goering at 7, 8 (two

contingent orders that were not ripe for review); see also KukkonEn v. Kukkonen, 2014-Ohio-978

'j< 8 (r1pp. l lth Dist. 2014) (contempt order was conditional and not ripe for review). Such orders

are not void.

Fourth, even assuming the applicability of principles regarding judgments, the new trial

order is i7ot void. As 4611m. Jur. 2d § 168 provides: "The use of a contingent forrn of judgment

is proper in some circumstances. Such condition may be either a condition precedent or a

condition subsequent." Id. (citing cases). In pai-ticular, Gerow v. Covill, 192 Ariz. 9, 960 P.2d

55 (Ariz. 1998) - one of the cases cited in 46 Am. Jur. 2d Judgments § 168 - establishes that a

conditional judgment is not void if it "is of such anat>ire that it may be determined therefrom

definitely wliat rights and obligations pertain to the respectiveparties." Id. at ^,,15 (citation
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omitted). In this case, Mr. Prade's right to a new trial in the event the order exonerating him is

overturiicd isdefned with absolute certainty; so too is the contingency clearly and specifically

defined. Thus, even if non-final orders require the same high level of definiteness as final

judgments (and they do not), the new trial order isdefinitiveand meets ,that strict standard.

Frfth, the court of appeals' recent decision reversing the order granting postconviction

relief demoz:strates that the new trial order was not deemed "void." The decision provides (Ex.

B, at 7 n. j): "The trial court's alternative ruling that Prade be granted a new trial in the event

this Court reversed the PCR ruling is not at issLre in this appeal." The court of appeals would

not have suggested the new trial order's continuing validity if it had already adjudged it void.

Fincrlly, even if the court of appeals was of the opinion that the new trial order was void

(and plainly that was not its opinion), the court of appeals dismissed the appeal of the 11ew trial

order. 1'hus, the court of appeals acknowledged that it did not have jurisdiction over the new

trial order, and any opiiiion it >:nay have had regarding that order (other than abotit its

appealability) is irrelevant and not binding.

IIt. THF, APPELLATE COI;RT"S JLTDGMENT MANDA'1-'F,

Ul:i March 19, 2014, the court of appeals reversed and remanded the order

granting postconviction relief. The court of appeals agreed that the new DNA testing had

definitively excluded Mr. Prade as the source of male DNA at the site of the killer's bitemark on

the victim's labcoat, but questioned the "meaningfulness of the DNA exclusion results."

Although the appropriate standard of review was abuse of discretion, the court of appeals

performed an admittedly "exhaustive review" of the record, including the testimony of the expert

witnesses who testified on the meaning of the DNA exclusion results. After weighing the expert

testimony, the court of appeals stated that it could not conclude with "absolute certainty" either
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that the DNA on the bitemark belonged to the killer, or that it did not. Based on this uncertainty

along with the circumstantial evidence, the court of appeals concluded that the trial court abused

its discretion in granting postconviction relief.

Although an analysis of the court of appeals' reversal is beyond. the scope of this motion,

Mr. Prade is likely to succeed in proving the court of appeals erred. Among other errors, the

court of appeals applied a de novo standard of review and weighed the testinlony and evidence

that the trial court heard at a four-day hearing. Indeed, even theconcurring opinion found fault

with the coui-t of appeals' de novo review of the evidence. The court of appeals also was

incorrect in its conclusion that Mr. Prade failed to nteet his burden of proving that no reasonable

factfincier would have found him guilty.

IV. MR. PRADE'S DISCI-i.ARGE AND INFORMATION REGARDING BOND

Pursuant to the trial coizrt's order, Mr. Prade was released from prison on January 29;

2013. Since his release, Mr. Prade has quietly resided in Akron, Ohio. He also has purchased a

home in Akron. Attached as Exhibit C is a list of Mr. Prade's relatives residing both in Akron

and out of town. Mr. Prade is integrating into society, becoining reacq-Lxainted wfith his children

and getting to know his grandchildren. Mr. Prade is not a#lightrisk, he has a place to live, and

he was, is and will be an asset to society.

I)ouglas Prade was born, raised, and spent his entire li_fe---excluding his two-year service

in the United States Navy-in Akron, Ohio. Mr. Prade is a well-educated nian with a lengthy

history of public service, who, prior to this offense, was a highly respected, contributin.g mernber

of society. As an officer in the fkkron Police Department, Mr. Prade rose from patrolman to

Captain over a period of twenty-nine years, receiving several awards and commendations---

inchiding letters of commendation from the Llnited States Justice Department, the Federal
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Brxreau of [nvestigation, arid community organizers for participating in numerous local events

and activities.

After graduating from Buchtel High School in Akron, Ohio, Mr. I'rade worked two jobs

in Akron, one at American Hard Rubber and the other at Goodyear Tire & Rubber, while

attending Akron University part-time. In 1965, Mr. Prade joined the U.S. Navy. After serving

two years in the Navy, Mr. Prade received an ilonorable discharge and returned home to Akron,

Ohio. Shortly after returning, Mr. Prade joined the Akron Police I7epartment. During his twenty-

nine years of service with the Akron Police Department, Mr. Prade served in the following

departments: Patrol Division, Burglary Reduction Unit, Crimes Against Propel-ty Unit, and

Internal Affairs.

At the time of Dr. Margo Prade's tragic death, Mr. Prade was a captain in the Ak.ron

Police Department. After her death, Mr. Prade continued to serve as a police captain until he

retired on March 11, 1998.

In addition, Prade had been a model inmate, with no infractions over 14 years of

incarceration. In fact, Prade has performed prison programs, participated in various training and

classes, and he has worked^ throughout his time at both the Warren Correctional and Madison

Correctional Institutions. Most recently, he has worked as a groundskeeper for Madison

Correctional Institution since August of 2006.
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V. CONCLUSION

The court of appeals' mandate should be stayed pending adjucation of this appeal on the

merits. Mr. Prade was exonerated and set free by the trial court based on arrzong other evideiice

expex-t testimony on DNA evidence that was found at the site of the killer's bitemark and that

excluded him. Mr. Prade will be pursuing further review of the court of appeals' reversal of the

trial court's order granting postconviction relief. Further, the court of appeals' decision reversed

oi-ily the postconviction relief order; it did not address the order gratiting Mr. Prade's alternative

motion for a new trial.. Thus, even if the court of appeals reversal of the order granting

postconviction relief is upheld in further proceedings on appeal, the alternative order grantiitg Mr.

Prade a new trial provides a strong basis for allowing'VIr. Prade to remazn released pending

further proceedings in connection with that order.

Respectfully submitted,
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STATE OF OHIO

Plaintiff,

V.

DOUGLAS PRADE

Defexidank

c jj
' IN THE Ct3URT OF C(3Ml'ICN PLEA^

SUMMIZ' COUN'7"Y, €?1UO

CASE NC.: CR 1998-02-0463

JUDGE JUD^.' HUNTER

OT2.DER ON DEFENDAiti T'S
PETITION FOR Pfl s'r'-
CONVICTION ItEL;t.Ele
O;;Z. MOTION FOR NEW
TRTAit,

x Iais matter comes befare the Cottit ozi Defendant Douglas 1?xa.de' fi Pe.titioix for Post-

convic tion itelief, or alfernatively, Motion for N€;xu Trial, The Cosafi: has reviewed the

PetitionIlvlotion; aixaicus c^.^.riae, response, reply, and post-hearing briefs; the extensive expert

testirnony and exhibits at heacuig over the cotuse of four days in October oi:'241Z; this Coia,f's

SepteAirber 23, ?010, Order granting the De:fenciaazts Applicatiola for Post-conviction DNA

'I'estiizg; and applicable law.

FACTS AYiD PROCEDURAL HISTORY

On Novezaber 26, 7.997, Dr. Maxgo Pracie was fatatly shot in the 19..nnt seat of her van

pariced outside of lzer medical office in Akron, (7hlo. She died from multiple gunslzot wounds to

her clzest. In February of 1998, her ex-husband, Aicrorl Police Capta.in.l7ougias Prade, was

indicted for aggravated murder, afirear-rns specification, wiretapping, and I}ossessioti of criminal

tools. Prade raised an alibi defense at trial. O11 Septenxber 24, 1998, then sitting .ludge Mary

EXHIBIT
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Spicer seiatenced Prade to life iiz prisoz-i after lie was fotziad guilty by juiy of a;grava.ted murder,

anioz2g the other counts. Prade is cu.^rerztly incarcerated aazd lia:s consistently -tzazntained his

innacezzce. 011 Auva ist 23, 2000, l^Defendant's coilvi^,tior_ was affirizxed on a.. Peal. Sscite 1^

Prade (2000), 139 Ohio App.3d 676, Later tlxat, yeax, the Olaio Sttpreme Court clecliried a

discretionaxy review of his conviction. State v. Pr•ade (20G(1}, 90 C?liio St.3d 1490.

Ir, 2004, Deiendar.it filed liis first Application for Post-conviction. DNA Testiz3g pursuar.t

to a newly ez;acted Ulzio DNA testing statute, R.C. 2953.71. 011 May 2, 2005, Judge Spicer

denied his t;4otion, iri part, fii7zdizig that DNA t:estizag liad beezi doiie before trial that had excl-aded

hi.tn as the sourk:e oFt}xe DNA samples talceAi. from the j,ictim. As sticlz, the Cozu-t deternzined tbat

I'rade did not qualify for DNA testiztg because a prior cieitnitive DNA test bad pz-eviozzsIy beprt

conducted. T`lae Niiitlz District Coiwt of Appeals dismissed his appeal of this deikial as zui4iincly.

Stette v. Pr,cde (aurze 15, 2005), 9f'' T_?isl. C.A, No. 22718. Defendant did zsot appeal this denial to

the C?lzio Supreme Cozzrt.

In 2008, Defendant filed lus Second A.pplicatioix for Pest-cazzviction DNA Testing based

on, the Ohio DNA testing statute, as amezzded izz 2006. On. Sune 2, 2008, Ridge Spicez• again

derzied his Application, fizad'zng tlxat he did ziot qual'z:fv because (1) prior defnitive DNA tesr.inb

lzad been conducted and (2) be :t'azled to show fhat additional DNA testittg would be outcome

deterArzina.tive. Tl?e Niiatl2 District Comt of Appeals affinned this Court's deczsion. Statev.

Prade, 9#1; Dist. C.A. No. 24296, 2009 ()1?io 704. (Prade, 9" Dist.), 0n ivtay 4, 2010, th.e Olzio

Supreme Coi.irt overturned both the trial Court aaid Court o:F.A.ppeals, finding tZzat ziew DNA

methods have become avaxla:ble since 1998, and t.tiat, as such, the przor DNA test was not

"definitive" witlain the meanialg of R.C. 2953.74(A), i.e., tzew DNA testing rnetlzodology could

detect inforrc-i.atiozz that could zzot laave been detected by the prior DNA test. State v. Prade, 126
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C)izio St<3d 27, 2010 Ohin 1842, syllabus nr.nniber one. (.Prccde, S.Ct,) Based oii initial Dx1A

testiilg, tt2c 01-lio StipreYlle f_'•ot1Tt detertllined that Prade's exclusion was "IJ['iea71i21giSSs": the 1998

testing methods have 1inzitatiozas because the victim's own DNIA overwhal►ned the Iczller's DNA.

Id., at J19. Upon remand, this Cottrt detezinined that the results of new Y-STR DNA testing

would iZave beeiz ozitconae deter.mirAative at the tua.derZying trial, ptxrs^it to the current DNA

testiiag statute,

Since tlie remand, tne parties initially ui.ili7ecl the services of DNA Diagnostics Lab to

test numerous items, inchutliztg:

1. A piece of naetal and swab fro?^n Dr. Prade's bzacelcC (DDC # 01.I and 01.2),

'. Cutting froni Dr. Prade's btoitse (DDC # 02),

3. Bite mark swabs (DDC If 05,22 and 23),

4. Swabs from Dr. Prade's rigtrt cheek (DDC # 06, '? I, a.txd 24),

5, Microscope slides and. vial specimens (DDC # 07.1 -10.11),

6. Saliva samples from Tisnot}ry HUisten (Dr, Prade's fiazice) and Defetidant (DDC r# 13

arzd 14),

7. TiaLee buttons fronl Dr. Prade's lab coat (DDC # 18),

8. Cuttings from the lab coa:t (DDC # 19 - 20),

9. Fingernail clippings frorzz Dr. Prade (DDC 4 25),

10. DNA extracts, blood tubes, and blood cards frozn Dr. Prade, the Defendant, and

Timothy Holsten (DDC 4 27 - 33, 37 and 38),

11. DNA extracts from LabCorp (the original DNA Testing facility from the underlyiiig

case) (DDC # 34, 35, atid 39), and

12. Alrumimmi foil with DQA. cards (DDC # 36).
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At the State's request, BCI&I sutasequetztiy tested tlae following additional itezrs:

X. Apiece of nxetal fioin Dr. Pracle's bracelet CBC1 Itena 102.1),

2. Th7•ee buttons from. Dr. Prade's lab coat (BCI Items 105.1 - 1053),

3. 10 fingernail clippizrgs irotn Dr. Prade (BCI Itei-ns 106,1 -10&.10),

4. Azt additioziat cutting from the bite tnarlc arca from the lab coat (BCI Itetn 111.1),

5. Swabbing samples taken fi-om the bite mark area (BCI Items 111.2 and 111.3),

fi. :5atnples taken frotx3 outside of the bite zxaarlc at°ea of the lab coat (BCI Ite.sns 114.1 -

1144) .

Tlie DNA testi;rg is kiow complete. The parties disagree abot:it the lneataingloutcoine of

the test res>ai.ts,l3articulat'ly resttlts concer71it1g the czxttiYZgs fxoxrz tlae bite mark area of the lab coat

.. DDC i#1 9..A.1 aaid I9.A.2. TI:e Court will address these test results azzci theuu- zxxeazzitag beiow.

PETITION FOR ?OST-CCN'VICTION RELIEF

Defendaxat seelcs to have his conviction for aggravated murder vacated and to be released

fi-ottx prison piirsuant to his Petition for T'ost-convit;tion Relie£. t UrzdeA R.C. 2953.23(A), a

netitioner may seek post-eoitvictieit relief utz der only two limited circumstances:

(1) "I'h.e pe#.itioiaer was either >`unavoidablyprevented froZ n discovery of the facts upon

vrhich the petitioner must rely to present the ciairn for relief," or "tlle United. States Suprekue

Cout-c recognized a new federal or state rigFrt that applies retroactively to persoTZS in tlze

petitioner's situatiort," , and "[flhe petitioner shows by clear and convincing evidence that, but for

the constitutional error at trial, no reasotaa.ble factfinder would have found the petitioner guilty of

the offense of which the petitioner was convicted."

° Defeudant's convictions on six counts of interception of communications and one count of posscssion of crimis7ai
tools are not aff'ected by either the Petition for Post-r;onviction ft.eiief or Motion for New Trial as these corivictiofis
are not in any way related to the DNA, evidence. Mr. Prade has now served the sentence imposed on these crimes.
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(2) The petitioner was c:onvicted of a felony and t:ipoii consideratziorz of all available

evideixce xetated to the inzri.ate's case dric re.s2rits of the DNA testing estab'Lish, by clear and

convincing evidence, actual innocence of that felony offen.se a` x'` " (Exnphasis added.)

"Actual in.nocerzce°"tiuader R..C. J9S3.2I (A)(l. )(b) `<meaiis tliat,lZad the results of ihe DNA

testing been prese.rted at trial, and had those results been. aliaiyied in. the comext of atid

upon consideration of ail available atiirtissible eviaence related to the itlna.ate's case ` y* no

reasorable facyinder would have fozcnd the petitioner giailtyof lhs offense ot'wbicli the petitioner

was collvicted (Emphasis added.)

Althou,gh R.C. 2953.71(L), the outc>orne-deter.nzinative test for granting an application for

pos:-conviction DNA testisib, and R.C. 2953.21(A)(1)(by, t:l.e actual im-iocence test for granting a

petzLion for post-cczzvictior: rellief, do resemble each other, tlzey are not the same. State v. King,

8"' Dist. No. 97683,2012 Ohio 4398, :P13. R..C. 2953,71(L) recltizres only a"strotig probability"

t(aal no reasonable fact^tn.der wot:tlci liave fotmd the d.efezidazxt guzkty, while R.C.

295321 (A)(1)(b) t•equires that "no reasonable fa.ctfindezwoulcl have found the c3efeildatit gcd.ity,

without tixcc;.ption.." Id. Furtl2ert-nore, tlie trial court's stateinents in its finditigs of fact and.

conclusions of law for a defeiidasit's applicatiotl -for post-conviction DNA festitig are ziot binding

on the court's later deterixtinatiozl regarding the petition for post-cotivictiot-i relief. Id.

T'he Couzt will now address the Defendant's conviction for aggravated mtzrd.er and tla.e

available adnlissible evidence, including the new Y--STR. DNA evidence. The available

evidence includes the evidence at the iLnderl ying trial. The law of the case applies with respect

to subseclue7a# proceedings, including hearings to determine whether the defendant I3as provezi

aetu.a3 innocence based upon the new Y-STR DNA test results.z King, at PI6-i 7.

TLe lew of the case is consirlered a rrile of practice rather than a binding sule of substantive law. lCing, at P 1 b.
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DNA EVIDEITC-E

In tae underlying trial, a nu?iiber of items wez•e testPd for DNA, including Dx, Prade's

fingernail clippings, fabric from the sleeve of Dx'. Prade's lab coat in the area siil-roundiaig t?ze

bite inarit, aiid a broken blotld.stained bracelet. Prade (S.CQ, at P16. Of this evidence, the inost

significant was the fabric frorn the lab coat where the bite ilxarlc occurred becaiisc it contained

"the best possible so-urcA of DNA. evidence a> to her [Dr. PradeJ killer's idGixtity." I^,^., at P17

:quotizag Dr. Tlioirias Calla^bata; tlae State's DNA testing expertj. Dz. Callagllaaa tested several

cuttings froni the clotli from the lab coat, including ozie frozn the bite-marl;. area on the sleeve in

the biceps area. Id., at Pi8. Within the bite-nt,arlc area, lie anaIyzeci thc cutting in tlxree smip':es

-. the right sic3e, t?ze left side, and ttxe center of the bite tnark< rd. Dr. Callag;hoAi testified that, if

the biter's tangire ca.ne into contact witb this area, some sicit3 cells fi•oiii the biter's lips or totigtte

may Ilave been left oii the fabric of tIxe lab coat. Id. Ultimately, the Dofeadart was excitided as

a coxltribufoT to the DNA. that was typed in this case, Xr.l.

Worth notiag at the ozaset of this analysis is that the Defundant's exelusioil in the

ut.derlying trial as a contributor to the DNA :Cokind on the bite mark, or anywhere else Uii Dr,

Pra.de's lab coat is "zneanzngless":

"[T]Ize testing excluded ciefendant oniy in the sense that DN'Afnurd was izot lris,
because it was the vietiim's, But ffie "exclcis'son°' exciud:ect everyone oti'ier than d.ie
victiln ua that the victim's DNA over;vhelmed the killer's DNA. due to the
Ii:tnit.atioils of'the 1998 testing metliods." Prade, ai pM(Erxzphasis therein.)

Testing is now complete on the above list of iterrzs, usirzg Y-Chromoson-ie Short Taiadenr

Repeat Testing (Y-STR 'T'estirzg), a testing procedure that was not available in 1998.

S;grzificantty, the Defendant Iias been excluded as the IJNA contributor on all the tested itetas,
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includirig the samples froAzz the bzte-znaTIc: areas o-.1' the lab co^,.t, by use of the Y-STR Testing

meffiod.

The Court heard four days of expert testiniony relating to the nneaninaiot.itcorne of'th.e

DNA test results aaid related issues. Defeazdan.t:'s experts were Dr.. Julie Heinig, Assistaiif.

Laboratory Director for Forensics for DNA. Diagnostic Cexzier (DDC); and Dr. Richar-d Staub,

Director for the F'arezxsic Laboratory for Orchid Cellm.aric (until vezy recently). Ti-ie State's

experts were Dr. Lewzs Maddox and Dr. Elizabeth I3znzinger from the Ohio 8ureau of Criminal

Identificatioia & lnvestigation (BCZ3ci). AZ12re well €lualified experts in their fields. The

primary :focms of the tests w-id testim ouy fi•^i-ii these experts related to the bite-mar1c ctilcti;igs froxn

tlie lab coat. The Court also has izz its possession letters from Jim SIable, Criin:na.l ius±ice

Section Chief for the f.}llio Attorney General, and froni Dr. Benzinger, eacli providing an

indepericieiit review of the evidence relatitig the De£eiidatit's request forpost-conviction DNA

testing.

For this Court's aria.lysis, it is undisputed thaf. (1) Dr. Prade's Iciller bit 1'Zer o:u the left

undt,rarm hard enoLigh to lca-ve apex3nanerkt ir.npression on. her s}ciii tLxough two layers of

clothing; (2) laer killer is higlaly likely to lrave left a substantial quantity ofDIvA on, her lab coat

over the bite inaric when he bit Dr. Prade; (3) the receiit testing idezAtified male DNA on dae lab

coat bite-zzxarlc section; and (4) none of the male DiA: fouird is the Defendant's DNA.

DDC performed the izaitial Y-STR testitig o:CDIVA extracts.from a large cutting fi-or.o t}r„

center of the bite-mark section of the lab coat (around whGre the FBI proviously had taken two of

tlze three ctrttings frorn 1998), whicli became DDC 19.A..1; aizd from three additional ct3ttiugs

within the bite-mark section of the lab coat that were th= combined with the remaining extract

Frorn DDC 19,A, l to make DDC 19.A.2. It is u.ndispute:d t.hat 0) DDC's testing o;° 19.A.I
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idezattfied a single, partial zn.ai.e D1hTA profile; (2) DDC's #.est.-ig of 19.A.2 identified a znixtut•e

that xnctuded partaal male prot"zles of a least two naen; and (3) that both 19,A.1 and 19,A.2

coticlzxsive?y excluded Defendwzt (aixd also Timotfiy Holstc?ii) from having contributed tlae DNTA

from these two saznples. Also undisputed is that these DNA exclusion.s are not expressed in

torZ ns of probabilit;es; they are aertaiYaties - botlx De;endant afzd Tinnothy Hotsdon are excliided

as contributors to the partial DNA: profiles obtained from the bite-mark area of the lab coat.

A second laboratory at>:^3CI&I perioraned fitrtlrer Y-S'I'R testing on add'ztioi2 al material -

one new cut-tizrg from the bite-marlc section of t.he lab coat; swabs froin ti-te sides of the lab coat;

cuttings fronx the raght and left tuirlerarru, left sleeve, and back of tlze lab coat; buttons frona the

Iab coat; fingernails clii?pizibs; az2 d a piece of rnetal f^•oxn the bxacelet- - all at the State's r•eclr:wst.

It rernaitis undisputed that the De:fend.ant can be excluded as a source of the n-iale DN.A fz:om all

items tested from BCZ&1.

The State argues that the DDC te;st results rzlating to tlie bite-mark section are

meaningless due to contamination, transfer touch DNA, or analytical enar. In support, the State

assexts that the rriale DNA. fot{nd oa the bitem.arl;. sectioa: included extrernely low levels of txace

DNA, i.e. from I9.A.1 (3 - 5 cells) and I9.A.2 (approximately 10 cells), ftom possibly two up to

five rrtale persons, aizd that how or when that ina.le DNA was deposited is uzaltnowiz: As sdich,

the State argues that the testizig of the DNA bite-mark evidence provided at best inconclusive

results that in -no way bear oFx the Defendant's claiins for exoneration. .I)e#exiciazat argues the

opposite -- that the more signifiaantparCia.i male profdes froixa. 3 9.A.1 and I9.A.2 are more likely

than. not the DNAfrotu Dr. Pxade's 1cz11er, Each side provides expert opiniors in support of its

positions wicl against the opposing pflsitions.
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Upon review, the Court rnaices the following fit2tiings of faet t•erating to bite-mark

e:viclcDce t•-o.n tlie la.b cpat:

(r i Because saliva is a xiclx sotirce of DNA material, while totiich DNA is a yveart source

of DNA material, it is far more plausible that the male D'z'^IA f'ound in the bite-mark

section, of the lab coat was coxitxibbutecl by the killer rather than by i.nadvertent contact;

(2) The Y-STR DNA testing of various areas of the lab coat other trlaii, tl-ie bite-znarlc

section was expressly desigp-ed by the State to test fo: contaminatiota or for toucl7

DNA and that testing failed to fiiic3 any mafz DNA, tiaereby suggestting a low

probability of contamination or touc3z DNA;

(3 )jI'he ways in wkaich the State suggested that tiie bite-rz:ark section of the lab coat GoLi1cI

have beei2 contarxunated witli stray niale BN.E1. are h.igtiiy speculative ancr implausible;

(4) T"rie small ciuazatity of male DNA fo{ndon DDC 19.A.I_ and 19.A.2 does i3ot rnean

that the Y-S iR profiles obtained from these samples are invalid or zuffeliabAe;

(5) Ffulier testting and treatment of tlxe bite-mark sectioil of the lab coat by the FBI arid

SEIi:i fiozrz 1998 explaiiis the sz-nari cruan:tity of i-xia1e DNA remaining from the crime,

and the sirxtpIe passage of time causes DNA to degrade; arAd

(6) The Defendant has'aeen concrx.^sively excluded as the eontributor of tb.e male D' NA

an the bite m.arlc section of trze lab coat or aaiywbere else.

ITE MA12I( IDEjNTQCATI:QN FVID]CNCEB

As this Gourt previously fouixci in its Septeiilber 23, 20 10 Orcrer:

Forty-three witnesses testified for the State at trial, Lay witnesses
provided detail cozicernin.g the relationship between the decedent and tbe
Defendant. Police officers testified concertzing the results of tneir irivestigation.
^,^o weapon or firzgerpfirats were found. Nobody witnessed the killing. Bite rnarlc
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evidenee, howei)er^, provided the basis for t.lie gnr.iltjf verdict on the count for
aggravated murder. State v. PYCrdea 2010 Ohio 1842, 1$ 3 aaid 17. (ernp?aasis

added).
`l`o obtain convictiotz on t'rae znurder charge at trial, the State focused oia

convincing the juv t"nat De-ferzdatit Prade bit t[ae victir,l so hftxd tizrougii two layers
of clotbing that lie left an ixnpression of liis teetii oz-i her slLin. Stitc.b eviden:ce was
crucial because no other pl-iysical; tzon-circurnstantial eviclence existed to suggest
Prade's guilt. ID support of thi.s tlieoxy, the State offered testu.nony froxn two
detitists wzffi traiturig in forensic odontology, Dr. Marsliall and Dr. Levine, In
ret=utaiion., the Defense called Dr. Bauiri, a niaxilloi'aciai prostb.od.antist, 'E11.e
mspective opinions of these tizree experts covered the spectz^uM. To sitrrr up, Dr.
Marshall believe:d the bite mark was tnade by Nade; Dr. LeviFae testi-i:ied i+nere
was iiot enough to say one way or anuther, and Dr. Ba.uii:r opiited that auch an act
was a vir.ttxat impossibility for Prade due to his loose clenture.'

Severai explanations exist for the disparate opinions. First, the autopsy
photographs d.zl^ict a vite rnark iznpressiol)_ witlkoctt clear edge de4mitiorr.
Obviously, the experts' interpretations of t11e oiDserveci pat.terns of ttxe dental
impression depended on the clarity and cluatity of the bite marlc iznage. Ftarther,.
4he experts' olainioils were not only based on cIifferiiig metahodologies but also
vvexe without referexice to scientific studies to support the validity of the
respective opinions. And this is to say iiothing of the poteiitial for expert bias.
Surely the jua:y struggled assigning greater weight to the testimony of these
witnesses. (Order, pages 10 -. I 1).

While izot nearly as draxrzatic as with D'a^'.A. testing p.ocedures, some advaacemetit ui

protaco? for bFte-i-nark identification analyses has occurred sizice the trial. fii fact, the Court bas

recently heard testirnony fzotn two new experts relatiiig to the field of I'oretisic Odozltology -. Dr.

Mary Bush for tlie Defeza.clant and Dr. Fxa.talclin'Wi•ight fox the State: Neither 1?r. Bush nor Dr.

Wriglit rendered a -̂i opiniotz on whetlxez the Defenda.iat's dental irapression was or was not t?ie

source of the bite mark on 17r: Prade's lab coat or arnx.

Dr. Bush, D,D.S., a teaaured professor at the School of Detxta;, Medicine, State Unzversity

of New York at Buffalo, testified about the origir-m1 scientific xesearch. that she, -wo.rlcing witli

others, has publislaed in peer-reviewed scientific jor.tt•nals concernin;g two general issues: namely,

Mat-shalZ trial transcdp^ page 1406
i•_,evin:e triat tran.script; page 1219
Baurn trial transcript, page I641
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(l) the uzrique:raess of hur.oait clentitiorz; a3.id (2) t1<e ability cif that cieiatition, if iniiciue, to traaxsfer a

Luiiq?ie pattern to h:umwi sltinto 3 iiai.iltaiii fliat uxziqzzeness.

Dr. Wxiglit, D.D.S., a.practicing faLSnily dentist w1io is also a:forensic odoi2tologist, iiac

past presiderit of and a Diplor.,aate in the American Board of Forensic Odontology (ABFQ), azld

azithor ofseverat literatzxe zeviews alid scientif`^c articies adciressing dentaJ photog:raphy, testified

oia behali of tl,e State.

In, a.dd:it:on, excerpts from authorities on bite-inarlc ideriti±ication analyses were admitted

ztito evidence at these proceed z̀ngs'ay stipula.tion of tlt.e paa-ties, specifically ex,celpts froali Paul

^'ria;=Ili & Edward Iinwinkeireid,,Scientific Evidence (4", ed. 20(37) (Cian.ileili & 1.rztwinlceireici)

arici fi.^om tlae National Acaden-iy of Sciences, Strengthening Fare^isic S`cieyace I,z The U»iied.

States, A Path F©rward (2009).

In 2007, Giannelli & lrr3winicelkeid stated that "zhe :Euida?ueutal scieiztific basis foz-

bitemark analysis ixa[s] never beeia established." Similaz•ly, tiie 2(}09 National Avaciei-ay of

Sciences (NAS) Report observed: "(1) The uxeiqiteness of tv.he human. clentiticaix iaas not been

scientifically established. (2) The ability of the dentition, if uiii.qiie, to tra.nsfer a unici?ie patteriz

to 1iuman slcin and ttze ability of ttie skin to maintain that i:niqiieness has not beezi scientifzcally

established. (i) 'The ability to analyze a.ad interpret the scope or exteiat of distortion of bite i-narlt

patterns on human skin has rxot been dezszonstrated. (:EZ) The effect of distortion on dii'.^ererzt

colriparison techniques is not fiilly u.n.derstood: and therefore has not been ciuantifxed."

According to the 2009 NAS Report: "Sorne research, is wa;rarzted in ortlVr to identify the

circumstances withil3 v,,hzch the methods of forensic odontology can provide the probative

value."
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As detailed below, Drs. Bush aiid Wright 1aoZd differiizg opinions regaxdizxg the scient~;^c

founda.tion for bite-ma:rlc identification zvidenie. Specifically, Dr. Bush's view is that the

scientific basis for bite-mark identification lias not been established and, twllzer, that tlae existing

scientif"io recoid shows that it likely cannot bo, wlxile Dr. Wrigllt's view is tlxat, although it

admittedly is subjective and prone to evaluator exxot•; bite-mark ic[eia.tification evidezice cala be

tise.iut adjunctive evideEice in limited cixcwxxstances (i,4., a closed laoptilatioti of 2 or 3 potential

biters where the bite rzax•Ie has individttal cbaxacteristics atid the potential bitexs' dentitions are

ia.ot similar), so loiig as the conclusions are appi•opriately qi.ialif?.ed.

Dz`. Bush testified that her original stizentific research relating to bite-zzrark xctc:ixtificatiozx

was, in general, expioruag areas tlrat the 2009 NAS Report identified as requiring z•eses:;ch. She

testified coiicerning the results of eleven studies that she (witll others) has conductecl eoncerning

the issues identified in the 2009 NAS Report, all of wliielz were published in peer-.reviewed

scientifa jourrzals. Noz e ol,l7r. Buslz's research detaiied above was available at the time of

Douglas Prade's 1.998 trial. Dr. Buaix testified that lzer research sho-ws that liurraan dentition, as

refipcted in bite marks, is iZot uniclue and that human dentition does xiot reliably transfer unique

impressions to hum.an slLin tau:ougli biting, In Dr. Bxish's opinio1 Y, "these scientific studies raise

deep concein over the use of biteinark evidence zu legal proceedings."

Conversely, Dr. Wright expressed criticisms of and reservations ahotit Dx. Bush's

original scientific research. Dr. Wright testified that, in his view; Dr. Bush's practice of using

stone dental kxxodels attached to vise grips and applyii.ag them to huiuara cadavers, rather than

lxvizag slcin, does not acctirately replicate how bite a-aarks leave in:sprints oti human skin during

violent cr.iunes. Dr. Wright's view is that it is impossible to mearauzgfully study bite rriarks a.s

they occur in violent crimes in a rigorous, controlled, and scientific manner.
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WWle flze Couz-i appreciates Dr. Busl2's effot-ts to stucty the ability of Ziua.nan dentition to

trazzsfet uniqi7e patterus 11"o hulaiaxa sicin., the C:ourt ^fmcis the prezu.ises aild methodology of Iie3-

studies problematic, Rather, tlae Court agrees with Dr. Wright's view that it is ilnpossi.ble to

study in controlled experiments the issues that the NAS Report says need trzore research.

Tvonetlaeless; botii experts' opinions call into serious question the overall scientific basis for bxte-

marlc ideiiti ilication. testi;ncziy azd, thus, the overall scientific basis fox the bite-.naark

identification testituony given by Drs. Marshall and Levine in tlae 1998 trial.

Altl?ougll the Cotttl t-inds T7r. Wriglxt to be azx expert iri the cttrrerzt field of bite-nxa.rlc

id:eatificatzaxi, Dr. Wriglit admitted at the hearizig that in his view bite-r3aailc inclusions or

excluszons (1) are appropriately based on observation aiac# experience, w4iich necessarily entails

subjectivity and a iacil, of reproducibility c,nder coiatrolled scient'ri c conditioz3s, aa?cl (2) are to be

used irc a very limited set of circumstaAces - closecl populatiotas of biters witli sxgnificaaatly

dlffereii-t clentiiions. Furthermore, ^`1r, NVright was utia.ble to recoYiczie tixe 2009 National

Acadetny of Sciences {N,F`1S} Report findinb that unresolved scietZtific issues rei-rzairi. These

issues require ixroxe research before the basis for bite-r,nark idetitzfication caza be scientifically

es#ablislied: S..astly,Dr. -UJz•kglat's testimony raises serious questions about the reliabilit-y of the

specific bite-mKtric opinions that Drs. iVfarslzall mid Levine offered in the 1998 trial, as they botb

provided opirtions that are not consistent with the ABFO guidelines 4

In light of the testi3r:ony from Dzs. Bush and Wright, the bite-mark evidence in the 1998

trial, as in State v. Gillispie, "is now the subject of substaiatial criticism that would reasonably

cause the :Cact-f;ndex to reach a different conclusion," in that "the new research and studies cast

serious doubt to a degree that was not abie to be raised by the expert testiznony presented at the

a Dr. Leviize's opueiola on bite tnark evitiep_ce has been subsequently disci-edited in the case of Burke v. Town of

Walpole, 405 F.3d 66 (Ist Cir. 2(105)wl;ere Dr. Levine's identification afa dei'endant as the biting perpetrator in a
criminal case was sno'rvrs to be ezrarteous, based upon subsecluent DNA testirzg.
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oniginal determination of guilt by tlle fact-firider." Stcz(e v. Gillisj)ie; 2d Dist, IN'o. 22877, 2009•-

flhio 3640, P 150. ]3ottoni line, forensic odaztto^ogy is a fielci in *Iux, and tiae new evicience

goes to tl-ie credibility and the weight of the State's experts' testimony at `lae widerlyaiig txiai.

As previouslystated in this Coue's September 23, 2010 Order, "[ujpon heaa•i1ag froizi a

forerisic arxalyst describing Lipdated and reliable methodology used to determine that Douglas

Prade was not a contributor to the biological inateriaal frorn sl<ins cells (iip aiid tongue) found oZ i

the sleeve of Dr> Prade's 1ab coat, the iiuors wou:ld recoiisi:der the credibility of the respective

bite mark experts' testinaony:" (Order; pa-gz 11). 'i'his statement reznains tra.e tod.a:y.

E^ U 1I^ESS HVIDE, NCE

Ixa this Court's Order from. Septeniber 23, 2010, the Coiii`t expressed soiue sltepticisrn

concez'zzing the reliability of the testimony froli3 tlte State's two key eyewitnesses - Mr. Robin

Husk a.xd ivlr. Howard I3roolcs - who both piii•portedly pZaced the Defeazdant near the scene at

around ti-te tizn.e of the murder.

Mr. Nusk, who worked for the car dealership next to the crime scene, testified at t.riai that

ae saw the Defeiidant in Dr. t'ra,de's office parkiug lot i^^ t?ze rnor6ng of the rnurcter. However,

Mr. Husk clici not con}e forward with this inforrnatiozz to tl.ie police uatr.l nine r,aorztlis after. the

in.urdet and only after inoixths of press coverage that featured the Defendant's photo. Prcrde, 9"'

Dist., at P4. Mr. Brooks, a patier^t ofDz. Prade's, testified tlxat as he was standing at the edge of

the parking lot and beazd a car "peelirig off" Brooks testified that the car that exited the parking

lot con.tair^ze.d a m:atz witli a mustaolxe and weariiag a Russian-type hat, and a big-chested

passenger. Mr. Brooks did not icfentify the Defendazit as the suspected killer tintil his third

. police interview. Id.
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At izeari:ng, Defer2dazrt presented the testimony of Dz'. Charles Govdsezl, an expert ix1 the

area of eyewitness memory and idezatification. Dr. C'roociseli testified regarding t'ae tlu-ee stages

of memory -- ercoding, st.orage, aiiti retrieval; several factors that cata affect mernory; and t11e

accuracy of eyewiln.ess ideaatificatioiis.

Based upon iiis review of the two wiinesses' testimoriy at trial, he deterinixzed that a

r.urrzber of faciors co,,ild have had asa adverse impact on the accuracy of Mr. Htizsk;'s a.iid Mr.

Btoolcs' identificatioxz of tlze Defeia.c§a.n.t. Dr. Goodsell testified that Mr. Husk's admittedly brie.f

easxa.l encounter at t1le dealership prioz to the murder, and the signiticairt delay :n time betwem

die encounter and his coxning fo ►-urard with the info:rmation to tlxe palice; all tbe while seeing tbe

L7efen.dant's ii7rage on television and in tiae newspapers, are facto:rs that may izave affected tlie

accuracy and/or altered iV1r. Huslc's memory of the nlaii he saw.

Dr. Goodsell testi&cl that Jae fouri.d Mr. Brooks' atatenieazts to be co:otradictory - lie

"diciFx't pay it [tlze encountet°] no attention," yet was able to t>rovide specific .details of the people

in the cax that was "peeting off " Ilxrther, he was not able to identify the Defendait tizAtil lzis

third police inte:;view. 33ot1a factors colalcl lrave adversely affected the accuracy of Mr. BrUoks'

tnen-zoz-y of the drzver.

Lastly, Dr. Goodsell testified dia.t a persogi's confidence level cair be t.zrriuly in.flucrced

by coxnm.erzts from tkie poli.ce or repeated exposLtre to the suspect's image in the media, thereby

calling it1 to questionthe accuracy of this testiznony. T'he Sta.te coe.YZrters that Dr. Goodsell did

not consider the possible reasoi-is for Mr, Husk's and Mr. Brooks' detay in coming forward to tk}e

police, including tzot wanting to get involved, arad their certainty that the Defendant was the

person they saw at Dr. Prade's office on the morning of the rn:arder.
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In its Septeinb4i-23, 20I0 Order, tbis Court initially questioned tl-ze reliability and

accitracy of Mr. Husk's aid Mr. Brooks' testunon.y at trial with rusptct to seeuig thz Defendant

at the murder scezie. Dx. Goodsell's test}moriy and affidavit wAtl-z respect to znexaoa•y and

accuracy of witness iden:tifications in general, and his opiiiioz as to factUrs ttaal coiiId izave a

negative effect on the accuracy and/or riernory of Nir. Husk's ar:d Mr. Brooks' identiz^cation of

the Defendant, suppo^t this Court's initial concerns. Based upori tize Y-5'I'lZ DNA test resuits,

and after reviewing Dr. Goodsell's testimony and affidavit, ine Coet believes tlaat a reasonable

juror would iiow conclude tliat these two xitiaesses were mistaken in their idezztiiicafioil of the

Defeizdant.

OTHf R CTRCUMS`i'AIdTIAL 1~V^7ENCB

The State asserts that other ciscuna.sta.rttial evidence frorri the trial rezxzaixis adiilissible and

relevaait forthis Court's determination whether Defendant has ni-t:.t'rAs burdeti of proving actual

iru-locence. Tl1e State points to evidezzce xelating to ttZe Defendant's alleged motive -13is

itaan:eiat problems, the irrpending divorce, his jealousy as evidenced by the taped conversations

of Dr. Prade - as well as testiinoniat statements from Dr. Prade's acqLtaiLxtances_

To review, Brezzda Weeks, afliend of Dr. Prade's, testified: concerning her efforts to

convince Margo to leave home witla iler daiighters. Arznalisa Williams, Dr. Prade's divorce

attorney, recouzited the Defezzdatit's tone of voice axxd statezn.ents that he made about Margo,

nainely, calling her a"slut.'° Al Strorxg, a former boyfriend ofDr. Prade's, testified that Margo

becarzie very upset over a telephone call she xeceived regardizig the Defendant's dairglaters and

his cment g,irlfriend, and that ZvTargo resolved to take more extreme action wit}i regard to

divorce proceedings. Ti:tnotkry HoZston, Dr. Prade's fance, testified that Margo became upset
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after receivitlg a phone eall vvhile they were aw&y on a Las Vegas trip and learning that the

Defe.ndazxt had ?iot ozlly entered her house, bui stayed with their daugliters. :(h`.1'xade liad

recently clranbed the door loclcs to kzei I1ouse and installed a sectza'ity systezn. Lastly, Joyce

Foster, Dr. k'racte's office manager , testified tlaat Margo was afraid of tize Defdzadant. (State's

Post hearing brief, pages 7-8, State v. Prade (2000), 139 Ohio App.3d. 676, 690 -- 694). Tl-1e

C',omtnotes that statements from two otlier :zidivzdlzals were adznittecl in error. .I'r•ade, 139 Ohio

App.3d, supra at 694. The Court does zlot tivant to minimize tlae meatiin.g of this evidence atd

testirnoxly at trial. That said, tl-iis Couzt's experience is that friction, tttrrn.oil, and narne callitlg

aze not tinconiiiaon uLirinl; divorce proceediiigs.

T7ze Court next corrsiders evidei-ice relating to f11e Defendant's alibi aiid [ne naotxve for

niiird.er. Tlze State argues that Def'endarxt provided a faulty alibi at trzal. Wtaen tlxe Defeixdaait

initially arrived ozr tlie scene of the nzrrrcler at 11:09 a.m., liauin.g been paged by iiis girlfriend and

fellow police officer Carla Sniith and subsequeir.tly infonned of the murder, officers on the sceize

izzterviawed Irizn. Prade, 139 Ohio App.3d, at 698. The Defendant iixitially told flie police

officers tk?at he had goixe to the gym rtt Iiis aparranent cotnplex to woxlc out at 9:30 a.zz1. Id. A.t

trial, he attempted to show as his alibi tha.t lie was working out at the tirne of the i-ziurder between

9:10 a.m.. and 9:12 a.m. Id., at 699. Orxe alibi witness at trial confirrned seeing Wni in the

woj-kout room the morning of the inurdex Uut was ianabie to establ;sn the specific i:i-me. Id.

Tl3e otlier alziii witness denied ever seeizig the Defendant in die workout rooixr, on arly date. Id.

Also, when the Defendant atxived at the scetie he was vQz-y calm and appeared to lrave just

stepped out of the shower, a.rgriably not the appearance of someone who had left the gym azld

rusheci to the crirne scen.e. Id., at 693. Lastly, both the uiteiviewizag officer and Dr. Pxade's

mother testiBed that the Defendant had a scratch on bis cllirz the day of the zn.urder. Id.

I

17



The Statc also arg;Jes that the Defezida:nt's serious fi.aautcial proUle.rias aixd debts were

znotives for the niiird.:;r. A deteciive testified at trial that a bank deposit slip belonging to the

Defendanfi iuas found durizig a searcli of firiancial uocuments allegedly hidden at his girlfriend's

l-ioine. Id.; at 699> The deposit slip was dated Octobe,' 8, 1997, a month and a half befoi:e tlxe

anurder. Id. On the baclc of the slip was a. xist of handAr.itten calculatioiis that tallied tlae

approxi,-nate a.izaotmts ttze :Defenciant allegedly otiUed creditors in October, the sum of zuhiclz was

subtracted from $75,000, ttie amount of life insurance policy proceed.s for Dr. Pracle. Id. Tiae

Pefendaa?t was still listed as the benet'iciary of the policy at that ti.ax3.e: Id.

The Defeil.dant couiiters tviofoid - fi,st, that the ainouzxts listed on the bac:k. of filie deposit

slip do not add up to tlie amounts owed in October of 1997, bLtt rather, ixaoz•e accurately, add tip

to amounts owed in the moritlis foi lotivirxg the mttrder; and second, that other evidence casts

doribt on the notion that tile Dei'enda?it had mors:,y problems at tl^iat tinxe.

Upon review, it is clear that the State pxeseziied evidence at trAal that -hinds fault with tt2e

Defendant's, and that support's tlze Defendai.it's niotive for inurder - the li.fe itxstirance pe(iey.

To what extent the jury was swayed by this circumstantial evideitce this Court does not know.

Suffice it to say that Niiith District discussed tlxis evidence on appeal as part of sufficiency of the

evidence assignment of e=Tor. Prade, 139 Ohio App.3d., at 698 - 699.

DET"Elvf}ANT'S BURDEN HEREIN

TiZ e Court wi1l now address the two reciuYrements that the DeFez3dant in.ust prove in cirder

to obtain post-conviction xelief: the petition must be timely, and the Defendant must show by

clear arid convincing evidence that, upon consideration of all available evidence, including the
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results of the reaezat Y-STR DNA testiixg,l3e is actually iiinocent of #he felony offexZse of

aggav at c d tn.iu•d er .

'Ilae Ohio Supreme Court initially rertiancie:rl this matter to this Court to deterniiue

tivhet3xer new Y-STR DNA testing would have been outcome d.eterrnitia.tive at the uiaderlying

trial, pursuant to his Secoiid Application fo7' Post-convictionDNA Testing. The Defendant's

Motion was grantecl ivxtlziti this Court's Septernber 23, 2010 Order. Ti-ie Y-STR test resti?ts are

now laaclc:

I.Z.C. 2953.23(A) governs the timeliziess of pflst-convictiflai petiti_ons. It provides that a

DNA-testing-based petition for post-conviction relief is timely u,llien "the resulis of the DNla.

testing estabiisb, by clear aiid coztvizicirzg evidence, actual irLnocektce of that felony offr nse:"

Based ripon this Court's determinatiozx below that the new :DNA. testizig establishes by clear and

coi;vincing evidence l-tis acttlal isuiocence of the felony Bff'ense of aggravated m:uxder, the

Defendant's 1?etition. for Post-conviction Relief is tiznely.

This Cottrt had previotisly cleternt.in:ed that the evidence at trial (the bite-mark evidence,

the prim?xy basis for the guilty verdict, as opiried to by State's trial experts Dr. ivlarshall and Dr.

Levine; and t1zU eyewitness testiznorty by Mr. Hustc and Tk1r. Brooks) would be coznpxomised

should tl-ie DNA tests conae back excluding the Defenc4ant as the killer of Dr. Prade. I'llis

finding reinaxns true today.

The pazties presented export testimony a.t Izeari.rig regar.dirig the field of Forensic

Cdc^ntoloby -- I7r. Mary Bush f'or the Defendan.t and Dr. FzanlclizxWrig13t fflr the State. As

previously stated, neidier Dr. Bush n.or Dr. Wright rendered aii opinion on whether the

Defendarzt's dental impression was or was not the source of the bite mark oii Dr. Prade's lab coat

or arm. The Coui-# does not find that Dx. Wright's opinions on the field of forensic odontology in

I
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any way bolster the State's case with respect to tbe opinions of Dr. Marshall or Dr. Levine in tlie

underlyizlg t7-iai. Dr. Wright adrnitted at tiae hearxng that in Iais vie«r bit:e-rr;ark inclusions or

exclusions (1) are appropriately based oii obse-rvatio.l ax.ici experience, which t3ecessarily eirtails

subjectivity aard a lack of repxoducibility iizrder coitrol.Ieci scientific con.ditiozis, and (2) are to be

used in a very liinited set of circunastances - closed populatio:Ls of biters (obviously, not the

sit4..ation in the nzafter) witli significantly different derititiorzs.

The otlzer circumstantial evidence reznains tezutous at best wlien compared to t?i.e Y-STR

DNA eviderice excluding t1ae Defeizdailt as t;re contributor of the rr.ale DNA oxa tiie bite rnaric

sect"rUZi of ti:re lab coat or aiiywllere else. The accuracy of tlae two eyewitnesses' testiznony at

triaz remains questioliabie. The reizlainitzg evidence: - the test^.^raony by frietrds and fa}x1i1y of Dr.

Prade's that she was in t'eax and/or m,istreated'uy the I7e3endart, the arguably faulty alibi axad the

deposit slip - - is entirely circuraxstantial azid insafficiczzt by itself to support inferenccs necessary

to support a conviction for aggla'Uated murder.

Lastly and most irxzpoi^tant, the Y-STI.Z DNA test results uadispiitedly exclude the

Defendant as the contributor of tlle male DNA found in the bito-snark sectioii of the lab coat or

uuider Dr. Practe's fingernails. The State's new experts opined that the test restilts are

y-tieatringless diie to coiitaiixit}.ation, transfer toucii DNA, or mialytical error. This Court is iiot

convin.ced. The Court concludes that the more probable explanations for the low level of trace

znale DNA fattDd ojr the bite-mark section of the lab coat are due to natural deterioration over the

years, and to the testing of the saliva DNA from the bite-mark. section of the lab coat back in

1998, The saliva from those areas was consumed by the testing procedure, and unfozlunately,

these areas cannot be retested at this tik-n.e.
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What are ive ieft, w:th now that the JJefenclant has bee_n conclusively excluded as the niaJ:e

DNA contributor orz Dr. Prade's lab coat and etsewhe-re? We l-tave bate-rciarlc identificatioii

testijanony fi-orn Drs. Marshall and Levi.n.e that has been deburtlced; the eyewitness testimony of

Mr. Hus3c a3.-id Mr. Brooks tlzat is highiy questiozaa.ble; the testimony fi•om Dr. Prade's

accttta.iittances that MiaF°go was afraid of the Defendaaat and that friction existed between the two

peixding their divorce; the arguably faulty a:ibi; aiid the controversy €or,:cerilirkg tlie October 8,

1997, deposit slip as it reia.tes to the Dz. Pra.de's life insurance policy,

The Cottrt is not ur,sympatizetic to the family members, friends, ^u1d coinm:ztaitiy wlto

want to see justice for Dr. k'rade. However, the Uvidence that i:z1e Defendant presented i!: tlxas

case is clear atid c^.̂ azvincing. Based on the review of the r>aziclusive Y-STR DNA test results arzd

ttze evidence from tlte 1998 trial, the Cout`t is fzrnzl.v convinced tXzat 3ao reasonable juror Nvotild

cozivict ftie Defendant for the crime of aggravated murder vvitls a i`zrearin. I'Ite Couz-t concludes

as a iiiatter of law that ttae Defendant :'ts acttia31v innocent of aggravated t-amder. As strch, u;.e

Coux-t overturns tlae Defendan.t's convictions for aggravated tnurder with a firearms specification,

and he shall be discitaxged frozn px•isori forthwitlr. The Defendant's Petition for Post-conviction

relief is granted.

MOTION FOR NEW T'RIAI.,

Aitertiatively, Defendant seelo a new Lrial for aggyavated zx^urder. T.Tnder Rule. 33 of the

D1iio Rules of Civil Procedure, "[a] new trial may be granted on motion of the defendant

[wjIien new evidence material to the defense is discovered which the defendant could i-iot with

reasonable diligence lzave discovered and produced at trial." Cri:zn.R. 33(A)(6).
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"To wat•tant the gratitiitg of a rnotiot3 for a n;e-cv trial in a criminal case, based ttpotl tl2e

ground of newly discovered evidence, it must be shown that the new evidence (1) discioses a

strong probability that it will change the result li'a new trial is granted, (2) has been discovered

since the triai, (3) is sitch that cotitd not hi the exercise of due dilige}ice have been discovered

before the trial, (4) is nlatex-ia1 to ttie issues, (5) is notm.:,reiy cumulative to former evidence, aad

(6) does not tiierely impeach or coiltradiet tlae former evide•nce." ;State u Petro (1947), i48 Ohio

St. 505, syllabtts.

Evidence is "zrzaterial" if the there is a"xeasotxabie probabiliiy" t17at, had the evidence

been disclosed oxbeezi available, the result of the trial would have been, dif.lerent, State v. Roper,

9tt' Dist. G.k No. 22494, 2005 Ohio 4796, P22. "Reasonable probability" of a different trial

result is clemoiastrated by shotivitzg that the oxmsszotl of ne-sv evidence u>ottZd "undermine the

coia£`icietace in the outco:ne o1'tlze trial ." Zd

The State asserts that "probability" means soznethirig greater than 50%o chance (citing a

civil decision from the 106' Appellate District), aaid as such, the Court must side witb the

Defendant's expert testiznony over ti-ie State's in order to grant the Motion for New Trial. (Post,

i^.ea,t^ing Brief, page 2). This Co^trt notes t^rofolcP. First, zieitlzer Crira.R. 33 itseif, xior aizy

criminal case clecisioiis interpreting Crim.R. 33, define "probability" as "over 50%,." Second, the

tiewiy cliscovexed eviclence is not looked at in a va.cuuz:a - the Court tnust lool:c at *,.be new

evidence in conjunction with evidence frona tPxe ia.,^cterPying trial in order to determine wnetlzez

*the rew evidence wo- uP:P change the outcome of the trial.5

"While the granting of a new t•rial based on nezvly discovered evidence obviously ic:volves coiisideratio,n ofitewly
discovered evidence, th.e requixetnettt that fhere be a strong probability of a different result less obviously requires
consideratioia ot'the evidence adduced at trial. In general, the stronger the evidence of guilt addiieed at trial, tlte
stronger the newly discovered evideme would bave to be i.n order to produce a sti•ong probability of a d.if.Feren.t
result. Comvcrsely, the weaker the evidence of guilt at trial, the less compelling the zaewly discovered evidence
would have to be in order to produce a strong probability of a different result. In view of the beyond-a-reasonable-
doubt burdan of proof, rrewly discovered evidence need not conclusively establish a 8efendant`s innocence in order
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The State also asserts tliat Crim.R. 33 is not a substitute for R.C. 2953.21. Crini.1Z. 33

appeaks to exist iudepertciently fro*n; R.C. 2953.21. Sta1e v. Lee, 1Ot" Dist. No. O5A1'-229, 2005

Oltio 6374, Pl 3; Stcrte v. Georgekvj,,ordo s, 9a' Dist, C.A. No. 21952, 2004 Oliio 5197; and

.Roj^)er, at P14. R.C. 2953>21 is a collateral civil attack ol1 a crinaiuial judgment as "a nzEai-ts to

reaclz eonstitutxonal issLres that wotild otherwise be iznpossible to reach because tl-ze trial coaxrt

record does not cozitaiii evidence supporting those issues." Lee, at P 11 >Untler Crin1.R. 33, a

inotion for new trial exists with ox without. constitutional claiixis. Id, at P13. Crlxn.R. 33 merely

reclui.res a detennination that prejudicial error exists to support the inotion - basically newly

c?xseovered evidence exists that could not wiffi reasonable diligence have been discoverecl and

prod:xced at trial, Id.

'I'i1e Court will izow address the two requirements that the Defentiant .cnust prove ila

orcler for bizn to obtain anew trial - tlle Motion nimt be timely aud the Deffeudaazt must sliow

Ll.ai the new evidence, here tlhe DNA test results, in conjunction w%tIx the otlier (wid.enee fron) tlae

underlying triat, wou?<i show a stxozig probaiaility or reasonably probabi(ify tlaat the result of a

u.ow trial wotiIci be different, is niaterial, tiot cumulative, azid cloes not merely impeach or

coiitradict the trial evidence. '.l"lie State has stipiilated to tlae tinielztiess ofibe Motion for New

Trial. Needless to say tl-ie Y-STR DNA evidence and test results are ls.ewly discovered and corild

rxot liave beei1 ascertained at triat,

With rospect to the substantive xna.tter of the Motion, this Court Itas previously

deterniined, bite-rna.rk. evidence aside, that the evidence of guilt at trial Iacked stxezagth - it was

largely ezzeumstazitlal azxd, of course, tts.eai-available DNA testing did not linif the Defen.datit to

the bite tnark on Dr. Prade's Iab coat, Izer bracelet, or i"ingernail. scrapiugs, The Y-STR DNA test

to create a strong probability ttzat a jury in a new trial would find reflsonable doubt." State v. GiXlispi4, 20 Uist, iNo.
24556, 2012 Ot,io 1656, P35.
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restiits are now complete aid, sigDit"ica»tly, exclucle the 17efendant as the coiztributor of tI-ie DNA.

found on those items.

The Court's fiaidings of fact'as stated above relating to tlae Def"ezidant''s petitiorl for post-

conviction relief are also relevazit for the Court's analysis wit13 respeat to the Defendant's Motion

for New Trial azld the aiialysrs is incorporated herein. Upon review, the Court coixc:ludes as a

aZattex of law that the Defer.dant is etititled to a new trial Lmder Ctim;Ft.. 33 for aggravated

z-wader and th.e related tireaz-ms specification. The Y-STR DNA test results are material, not

cttinu?ative, arzd do nota2a.erely iznpeach or contradiet the circumstantial evidence available in the

underlying trial; rather, tiiey exclude the Defendart as the contributor of the newly tested ix3slt:.

DNA.> Thus, a stroz.g probability exists that had these new Y-STR I7NTA test results beell

available in tbe 1998 trial, i:1zat the trial results wotzld have been different - the Defendant would

not have been fatiiad guilty of aggravated murder.

This Cozirt is cogrzizait that, shoulct the Defendant's Petition for Post-cozavictio.n. Relief

be upheld on appeal, this Cotu-t's ruling on the 17efendant's Motion for New Txial will be

a-ec:dered znoot. Ozz the other hand, should this Court's rtilhng on tlze Defeiiciant's Petitio37 be

overturned, tlen this Court's aztalysxs and rexiing on the Defeirdant's IvlotiUn will be pez-tiazent.

CONCLUSR0^1

At trial, jurors are instructed that they are the sole judges of- the facts, the crecl'zbiiity of

the witnesses, and the weight to be assigned to the testimony of eac33 witiiess and the evidence.

Tntroductioa of additional expert testimony indicates that new Y-STR DNA test results exclude

Douglas Prade as a contrib«tor to DNA collected from the lab coat at the area of the bite mark

and other places. This new evideiir,e kiecessarily requires a re-evaluatiozx of the weight to be
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given to ttie evideace pyesei3 ted: at trial. Jurors wotild bP proz-npted to xecorisider, as set fort4i

above, the aredibi.li.ty of the key trial witnesses and the fQraefulness of their testiniosay iri the

underlying trial, along with the other cixcun:istantial evidence.

"1'hc Cotzt finds tl-ia.t aio reasonable juror, wheai carefully eonszdex-it3g all avaiiable

evidezace in tlze underlying trial in light of the 21ew Y-STR DNA ex.clnsion evidence, iwtild be

firmly cozitrinced that fhe Defendant Douglas 1'rade was guilty of aggravated n:atrder witl-t a

fir:earni. Givet2 sizcli a scenario, fih.e otitcome of the deliberation. on these ofFeiises would be

different-- the verdzct fornis would be completed wiGli a finding of aiot guilty.

Based prixxra.rily upoiz the test resali:s ercluding the Dc>fer ►d.aiit L3oixgtas I'rade as the

contributor of the Y-STR DNA in. #l:e area of the bite mark aiid elsewhere, tlie Co2ri-C firzds

L?efendaat's t et+tioaz for Post-conviction Relief, and alternatively, his Nlotian for NewTriai, both

well takezi. TIierefore, the Defendant's 1'etition foi- %?ost-conviction Relief for aggravated

inua'der with a firearms specificatiota: is approveci. In the alternative, sliould this Court's orcler

grantizig post-conviction r.elxefbe overttrrned p1srsuaiit to appeal, then the Motiorr for New Trial

is gr.auted.

This is af'u3a.l ayzd appealabxe uider in accordLulce witb R.C. 2953,23(B) and Crim.t2.. 33.

There is iao ji:st reason for delay.

SO GRDERED,

O

JUD (941E .i^JDY HUNTER
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WHITMORE, Jiidge,

{T.1} Appellant, the State of O13io, appeals from the judgtnen:t of the Summit Cou-r,ty

Court of Com.nion Pleas, granting Appellee, Douglas Prade's, petition for po.st-conviction relief,

This Cotirt reverses,

I

€^2} On Noverliber 26, I99'), Dr. Margo Prade was severelybitten ofi the underside of

her upper, left ann, shot six times at close range, and Ieft to die in the driver's seat o#`Iie' Dodge

Grand Caravan. The murder took place in the back parking lot of Marga's znedical office.

Sectirity footage from the adjac;eiit car dealership, while exceedingly poor in quality, captured

certain details surrounding the mtirder. Specifically, the footage depicted: (x) a small car waiting

in the iredical office parl;ing lot; (2) Margo's van entering the lot; (3) th.e small car repositioning

itself wliile Margo parks her van alongside the fence separating her lot from the car dealership's

tot; (4) a single, unidentifzab[e person exiting the small car, walking to the passenger's side of

LXH 1B1T
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Margo's van, and entering it; and (5) that same persotz exiting the van, returnirao to the small car,

and driving away a short while later. Margo izever exited her vari. Rather, forensic evidence

showed that her l.iller entered the van or. the front passenaer's side antl ixiurdered 1ier while the

tvio were inside ttie van. Wrgo's body was discovered z-nore than an hour after tter inurder by a

zziedacal assistant frofnher office-

{^13} In 1998, Prade, Margo's ex-husband aztd an Akroti Police Department Captain,

was incSicted for het- aggravated murder. Ile was also indicted for the possessiora of criminal

tools and Llie interception of Margo's wire, oral, or electronic communications. T'lae interception

cliarge stenur.ned froin evidence that he haci used a recording device to tape phone calls niade or

received at the nraritai residerice fo.r a substatitial atnotint of time, both before an:d after Prade

and Margo's divorce. One critical aspect o#'the case itwolved the bite ri•tark to Margo's left arm.

The bite znark left an impression on 1Vtargo's lab coat as well as a bruise on her ann.

Photographs of the bite mark were takeri antl Margo's lab coat was sent to the FBI for UNA

testing.

{^14 f A serologist teehraician frona the FBI cut out the bite mark section of Margo's lab

coat (`:tbe bite n:.ark section"). The bite mark section was bigger than the bite mark itself and

zneasured approximately two and a half inches wide and 'oetwee.n one to two i;zches laigh.^

Siabsecluentiy, a DNA exarx?iner made three cuttings from inside the bi.te mark. The cuttings

were all approximately a quarter inch by a quarter inch in size a-ndtivere taken from the Ieft-iiand

side, r.axiddle, and rigbt-har3d side of the bite niaric, In July 1998, the FBI reported that it had

conducted polymerase chain reaction testing ("PCR. testing") on the three cuttings and, due to the

Because the cutting was not syrnmetrical, one side of the bite mark section was liigher than tl:e
other side.



q

enorrnous arrtourzt of Margo's DNA d^zat was present on the cuttings, only fourid DNA that was

consistent with Margo's DNA.

-{¶5} Once the FBI finished with the bite n3ark sectioii, it was sent to the Serological

Research Institute ("BERI") for flarther testing. To see if the bite mark sectioii contained any

saliva (an expected source of epithelial cells for DNA testing), SERI mapped the entirebite mark

section for amylase, a coinponent of saliva. The initial inappirtg showed the probable presea ce

of amylase. i:iecause dispositive confirinative testing was necessary, the scierztists at SFRt made

tbi-ce additional cuttings of the bite mark section at the three areas irsdicating probable presence

of ainylase. The cuttings were approxit:iateiy a quarter inch by an eighth of an inch and were

taken from the middle of the rightmost side, the top of the Ieftnzost side, and the bottom of the

leftmost side of'the bite mark. Despite the initial mapping resu?ts, the confiz^natory test irxdia:ated

that tlze cuttings were negative for amylase. SERI then perfornzed PCR testing on the cuttings

and confir-med the FBI's finding that the oziiy DNA found was consistent with Margo's profille.

Si3'RI reported its findings in September 1998.

{^((i} At trial, the jury kteard a substantial amount of evidence about Margo and Prade's

relationship as well as the results of the DNA test.ing, Additionally, the .}tuy heard froira three

derrtal experts tendered for tiie purpose of offeritig their expert opinion on the bite mark. Of the

State's two experts, ozie testified that the bite mark was consistent with Prade's dentition while

tilie other testified that Prade was the biter. Meanwhile, the defense expert testified that Prade

lacked the ability to bite anything forcefully due to the fact that be wore a poorly fitted upper

denture, which easily released under pressure. The jury also heard from two eyewitnesses who

placed Prade at the scene around the time of the murder. After several weeks of trial and the

presentation of 53 witnesses, including Prade himself, t^te jury found Prade guilty on all counts.
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The trial court sentenced Prade to life in prison. Prade then appealed, and tliis Co-urt affinried li.is

convictions. State v. Prade, 139 Ohio App.3d 676 (9th Dist.2000).

11j7} While servirfg his life sentence, Prade filed M1o applications for DNA testing

pursuant to R.C. 2953.7I, et seq. Although DNA evidence had been admitted at trial, both of

Prade's applications sought additional testing due to scientific advancements that had occurred

since the trial. Specifically, Prade sot,gIzt Y chrornosori3e short taradem repeat ("Y-STR") testing,

which, unlike PCR testing, allows for niale DNA profiling when a stnalF ainount of maae DNA

has been rnixed with an overwhelnring aznourzt of ferziale DNA. The secorid applicatiofa for

testing ultimately resulted in the issuarlce of State v. Prade, 126 Ohio St.3d 27, 2010-Ohio-I 842.

In Prade, the Ohio Supretrze Court held that "definitive" prior DNA testifig, witliin the meaning

of R.C. 2953.74(A), had not occuired in this ease due to the inherent limits of PCR testing.

Prade at^ 15-23. Accordingly, the Supreme Court remanded the matter to the txial court for it to

condtict an analysis urider R.C. 2953.74(B) and 2953.71(I<) and "cor.sider whether new DNA

testing uxottld be outcorne--determinative." Id. at^ 28-34..

{^$} On remand, both parties briefed the issue of wliether new DNA testing would be

outcome-detemainative in this matter. The trial court determined that there was "a strong

probability {] that no reasonable juror would fitrd [Prade] guilty of aggravated murder" if a DNA

exclusion result could be obtained because the exclusion result, when analyZed in the can.text of

aIl the admissible evidence iri the case, would "cornprotnise[} the four_da.tion of the State's case."

Consequently, the court granted Prade's aPplication for additional DNA testing.

^^9} After the court granted the application, the bite mark section was sent to DNA.

Diagnostics Center ("DDC"). DDC also, received reference standards froin both Margo ard

Prade and five DNA extracts rhat the FBI had retained. Three of the extracts were from
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swabbizzgs of the three cuttings i-nade by the FBI in 1998. T1-ie other Nvo extracts, iabeled "Q6"

and "Q7," also were swabbings of the bite rnark, but it was tanclear to all involved wn.etller they

were swabbings of the bite mark section or swabbings taken from the actual skin on Mat•go's arm

during tlle autopsy. In any event, DDC pecfnrn-ned Mini-Short Tandem Repeat {"M,ini-STR"}

testing on all the extracts, The tkiree extracts h-ot^ri the tliree FBI ctittings, as well as the extract

labeled "Q6 , " produce.d no DNA at all. The extract labeled "Q7" produced a partial profile from

whicb Margo could not be excluded, as well as a Y(rnale) chrornosome at the Amelo Iocus.

Although ttae Y chromosome could only ba4e corrre froiii a male, DDC was i:nable to perform Y-

STR testirig on tt3e "Q?" sample because the extract was consuined during the testing pr.ocess.

DDC theii took additional cuttings Fxoni the bite mark section.

{^1a} DDC's first cuttii-ig, labeled 19.Ae7, n3ea.sured no greattrthan seven-eighths of an

inch wide and bigh, but also overlapped tfie cuttirxgs the FBI had ntade in two places.

Accordingly, the cutting (19.A.l) laad two boies in it because tlaose portions had already been

excised by the FBI. The cuttin.g (19.A.l) encompassed tile niiddle and rightTlzand side of the bite

mark. ,W'hen DDC performed YwSTR testing on 19.A. 1, the test uncovered a single, partiai xxaale

profile that did not match Prade's profile. Consequently, DDC concluded that Prade was

excluded as the source of tlze partial male profile it found in. 19.A.I. Seeking to gaiil a more

complete profile, DDC then made three additional cuttings troni. areas surrounding the left-isand,

top, aszd xight-13and edges of #he bite mark aiid combined the DNA extract f.rorn those cuttings

(labeled 19.B.1) with remaining DNA extract ironi I9.A.1. DDC labeled the combined

extraction 19.A.2. The Y-STR. testing on I3.A.2 un.covered at least two partial male profiles.

DDC determined, however, that neither partial profile Snatched Prade's profile. Conseqt3erztly,
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DDC concluded that Prade was excluded as the source of tk;e partial male profiles it found in

19.A.2. DDC reported its i`irzdings in January 2012.

{^111} After DDC reported its exclusion results, the State requested that further testing

be conducted by the Bureau of Cri:ininal Identification and Investigation ("BCI"). The trial cou.rt

agreed to permit the additional testing, and the bite mark section was sent to BCI. BCT took a

ctatting fxorzi the bite mark section directly next to DDC's cutting, nearest ttie middle of the bite

mark. The cutting, labeled 141. i, was then swabbed on its front and back side to create 111.2

and 111.3, respectively. BCX pc>rforn2ed Y-STR testing on all tliree items. On the cutting itself

(1 1 1.1), 'BCT was ui7abie to obtain any male profile. Oti the two swabbings of the cuttirig (11 I.2

and 111.3), the testitzg uncovered partial rriale profiles, but BCI concluded tbat tJte profiles were

insufficient for compar.ison purposes because they eac1i rett,trned results on less tban three of the

sixteen loci used to conduct a Y c?uoznosozne profile.

{^I2.1 BCI also pe.rfornied Y-STR testing on several different areas of Margo's lab coat

after concerns arose that the lab coat might contain any number of profiles, due to contaznination.

BCI took. £our additional cuttings of the lab coat at: (1) the area just outside the bite mark section;

(2) the left forearna area; (3) the right at-rn area in the satzie spot where the bite zrzark had occuzred

on the left; and (4) the back area, nearest the bottom of the coat.. The Y-STR testirtg performed

on all four cuttings did not unc(wer any rtiale profile, partial or otherwise. BCI repor ted all of its

results in June 2012.

{¶:13} After the completion of all the testing, Prade filed his petition for post-conviction

reiief ("PCR") and, in the alternative, a motion for a new trial. The State filed a brief in

opposition, and the court held a hearing on the rnatter> Numerous experts were presented at the

lzearing and addressed the topics of the DNA. results as well as the reliability of both bite mark
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identification testimony and eyewitness testimony.2 After the hearing, botb paz-ties also filed

post-hearing briefs. On January 29, 2013, the trial court issz?ed its decision grantizlg Prade's PCR

petition and, in the alternative, his motion for new trial. Prade was discharged based upon the

court's finding ofactuai innocence.

(t(14} The State now appeals from the trial cc}urt's jttdginent and raises a single

assigiament of error for our review.

II

Assignment of Error

TNE COUR'i' ERRED IN GRANTING APPELLEE PRADE A.DISCI•-1ARGE
UNDER R.C. 2953.23 AND R.C. 2953.21.

^4(la} .ln its sole assigTlanerit ox error, the State argues that the trial court erred by

grariting Prade's PCR petition and ordering his discharge.^ We agree.

1^16; Under R.C. 2953.23(A)(2), a trial court znay en.tertain an ur,timely or successive

PCR petition only if:

[t]lre petitioner was convicted of a felony; the petitioner is an offender for whom.
DNA testing was perforzneti * * * and analyzed in the context of a.ritl iipon
consideration of all available admissible evidence related to the inmate's case * *

2 As set forth below, the PCR statute requires the results of new DNA testing to be "analyzed in

ttie context of and upon consideration of all available adzrzissible evidence related to the inmate's

c ase." (Emphasis added.) R.C. 2953.23(A)(2). Neither party below objected to the court's
consideratioz7 of new expert evidence on subjects otber than DNA (i.e., tlie subjects of bite inark

id.entifYcation and eyewitness identification testimony) on the basis that the new evidence was
not "available" at the time of Prade's trial, Indeed, botli parties amially presented expert
testitnony regarding bite mark identificatiott. This Court tak:es no position as to whether the
additional evidence the court accepted constitutes "available" evidence within the meaning of the
PCR stataite. Because neitlier party objected to the evidence iratrodticed below and because
neither party questions the propriety of that evidence on appeal, this Court takes no position on
the issue of whether it was proper for the trial court to accept new expert evidence that. was

unrelated to the DNA results.
s'I'he trial court's alternative ruling that Prade be granted a new trial in the event this Court
reverses the PCR ruling is not at issue in this appeal.
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*, and the results of the DNA. testing establish, by clear and convincing evidence,
actual innocence of that felony offense

The phrase "act-uai innocence"

means that, ltad the results of the DNA testing condi:cted `^ ** been presented at
trial, and had those results beer-z analyzed in the context of an.d iipon consideration
of all available adznissible evicience related to the person's case * * *no
reasoliabie factfinder would have found the petitioner guilty of the offense of
Nvhich the petitiorrer was convicted * * *

R.C. 2353.21(A)(1)(b). "Clear and cotiviricing evidence requires a tlegree of proof tllat produces

a#irm be)ief or coFavictio11 t-egarding the allegations sought to be proven." 5'tcrte v. Gunner, 9th

Dist: Medina No. 05CA0111-M, 20OE-Obio-5808, Ti, 8. "It is irtternzediate, being more than a

znere preponderance, but riot to the extent of sric}i cei-tairzty as is recluirecl beyond a reasonable

doubt as in criminal cases." Cross v. Ledfc?rd, 161 Ohio St. 469, 477 (1954).

{!(171 Initially, we paitse to consider the appropriate standard of review in this matter.

Tl.ere is no question that, had Frade's petition been timely filed under R.C. 2953.21, this Court

wozald review the trial court's judgnzent for an abuse of discretion. See State v. Goridpr-, 112

Ohio St.3d 377, 2006-Ohio-6679, ¶ 58 ("We hold that a trial court's decisiozi granting oydenying

a[PCR1 petition faled pairsuant to R.C. 2953.21 should be upheld absent an abuse of discretion *-

* *."), Because Prade's petition was filed under R.C. 2953.23, however, the State argues that a

de novo standard of re-view applies. According to the State, actual innocence is a question of

law, as is the question of whether a trial court had ene jurisdiction to review an untimely or

successive PCR petition under R.C. 2953.23.

[^181 "('he burden that a PCR petitiorzer must satisfy to have his untimely or successive

petition considered urider R.C. 2953,?3(A)(2) is identical to the burden a tirnely petitioner must

satisfy to have his petition granted under R.C. 2953.21 (A)(1)(a). Both subsections rely upon the

same definition of "actual innocence" and both require clear and conviricing proof of actt[al
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innocence wit.b regard to TJNA results that have been obtained pti.rsuant to R.C. 2953.71, et seq.

Co7npare R.C. 2953.21(A)(l)(a) ivatEi K.C. 2953.23(A)(2). It wotild make little sezlse for this

C'o-tit-t to apply a de novo standai-d to one and an abuse of discretion standard to the other wllen

botll statutory subsections require the same showing. Mos-eover; this Court has only applied a de

novo standard of review in PCR appeals in limited circusrkstatices. This is not an appeal

iiivolvi«g a procedt3xall.y defective PCR petition, such as ozie that is barred by res;udicata or that

fails to allege any of the grounds for a-eiief set forth in R.C. 2953.23(A.). Cornpare State V.

C:.;hilds; 9th Dist. Summit No. 25448, 201 I-Olxio-913, ^ 9-12; State v, Morris, 9tla Dist. Sumriiit

No. 24613, 2:009-,Ohio-3183; 1 5-9; State v. ,Srrjnzcels, 9th Dist. Surnmit No. 24370, 2009-Ohio-

1217, ¶ 3-7. It is also not arz appeal that t-equires this Court to engage iia statLitory interpretatioii.

Cornpare State v. Pracie, 9th Dist. Sumirtit No. 24296, 2009-Olaio-704, ^ I-13, rev'd, 12$ Otzio

St,3d 2';, 2010-Ohio-1842. Ratlier, this is an appeal froin a petition that caused the trial,judge to

receive extensive evidence, to hold a hearing, to weigh the credibility of all the evidence, and to

fiiriction in a gatekeeping role. See Gondor at t 51-5$. As such, we xeject the State's argutnent

that a de novo standard of review is the appropriatz standard to apply here. This Court will

review the trial court's decision to grarit Prade's PCR petition for an abuse of discretion. See

State v. Cleveland, 9th Uist, I,orainNo. 08CA009406, 2003-Ohio-397, ¶ i 1-27.

^^(19} Our decisior, in this rrsatier necessarily entails a review of the evidence preseiated

at the PCR hearing as well as the trial court's decision iti this matter. Because actual innocence

requires DNA results to be "analyzed in the context of and upon consideration of all available

adniissible evidence related to the person's case," however, this Court also rsiust review all of the

evidence presented at Prade's trial. See R.C. 2953.21(,A)(l)(b). For contQxtual purposes, we
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begin with the eviderrce presented at the trial, followed by the evidence subrszitt.ed at the PCR

stage and the trial court's decision in this aaaatter:

ne 'Triai ,Evidence

1^20j Prade arxd Margo met in 1974, when she was about 9. $ years old and he was about

28 years old. The two married in 1979 and had two daughters during the course of the marriage.

Both achieved professional success while they were rzxarried with Prade progressing tbrougb the

ranks of the Akron Police DepartmeT3t and Margo eventually establishing lxer own tnedical

practice. It was pri.marity Margo's income, liowever, that allowed ti;e cotiple to enjoy a higher

standard of livirig. Moreover, as time went on, it became clear to all involved tfxat Prade and

Margo's relationship was a troubted one.

{1127} Lillie Hendricks, Margo's inother, testified that she and her daughter had a very

close relationship and that Margo expressed to her on several occasions that she feared Pr•ade.

i1vlaxgo described to fiendriclcs how Prade wonld turar physical du.ring their ar^,nrments by pushing

her head "way back" witlt his Ixand and usin.g his hand to "push her nose in." Hendricks stated

that she personally heard Prade and Margo arguing a few times, incltrding once after the divorce

wben she heard Pradc tell Margo, "[y1ou fat faced bitcli, nobody warrts you." According to

,Henciricks; Margo never indicated that she feared anyone other than Prade.

{^122} Several other friends aatd associates of Margo's also testified at trial regarding

Margo's fear of Prade. Brenda Weems, a friend of I' 3Jatrgo's, testified that she wanted Margo arxd

the children to stay with her on at least one occasion after Margo described afigh.t she b.ad with

Prade because it caused Weems to fear for Margo's safety. Weems stated that Margo feared

Prade as did Dayne AmoSd (Margo's niece), 1^rances Fowler (Margo's sister), Frances Ellison

(Margo's friend and the wife of a fel:ow officer of Prade's), Joyce Foster (Margo's office
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manager), and Donze3la Anuszkiewicz (Margo's friend). ArLuszkiewicz testified that, while

Margo and Prade ware still married, Prade would often show up in uniforlxi when ivlargo went

out to socialize with lier friends. Anuszkiewiez stated that °t[tx]orz-nally fifteeii minutes, half-hour

after [Pradej would show up when we were out, *" *[Margo] would tell me tliat she had to go."

On oie pai-ticu?ar occasion, Anuszkiewzez observed Prade "realiy staring [.Margo] down" while

slie was talking to azkother rrlan. Arnold, Fowler, Ellisozl, and A.nuszkienvic7 all testified that they

advised 'Matgo to seek poiice intervention based on the thir,gs she described to them, but tllat

Margo tzever did so.

{^23} A.rlnatisa Williams, Margo's divorce lawyer, testified that Margo first approached

her about separating fronr Prade in i 993_ Williams testified that Margo was interested in a

separation rather than a ditiorce and had her draft a separation agreenient on a few occasions.

WiStiazns stated that she sent Prade several drafts of separation agreements over the years, but

that Prad:e never responded to r:heTr= and Margo i3ever wanted to follow throrigh with t?le divorce.

According to Williams, "[a]Inaost every year after 1993 ivlargo would come in to[] say[]

tirings aren't working out." Finally, in December 1996, iVTargo decided that she wanted a

divorce. Williams testified that Margo had started seeing another man at the tirie, had started

losing weight, and was "very happy" and reaciy ":to liave a new life and start all over."

J!^241 AA Strong testified that he began dating Margo in June 1996, before she and Prade

divorced. Although Prade still lived with Margo at the tirtxe, iVlz;rgo assttred Strong that her

relationship with Prade had been over for about two years atzd that she plat;ned to divorce him.

Directly at"ter Margo filed for divorce, she and Strong attended the First Night event in A1.cron

wtzere one..of Margo's daughters was scheduled to sing. Strong testified that Prade was also at

the eveiit at;d that, while the two had never met, Prade said "[h]ow are you doing, Al" wiien they
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r^valked by each other. Further, Strotig noticed Prade videotaping hiz-n at one point during the

event. Strottg testified that, during the course of his friendship and relationship witlr Margo,

Mar-© was wary abotii speaking on the phone in ?ier hoi-ne because she felt that Prade :^:^^ight be

taping her conversations.

{^25} It was iust after Ctzristnras Day of I996 when Margo filed for divorce. Williams

testified that Ivlargo azxci Prade came to her office on 7arzuary 4, 1997, to discuss the last

separatioiz agreeinent that Williams had sent to Prade on Margo's behalf. Willianis described

Prade as "very agitated" duriirg the meeting. She stated that Prade told her that she "probably

had iio idea that [Margo} was going aroutid az?d behavirkg like a slut." Prade went on to say ±riat

"he could prove that [zvlargo] was arr unfit tnc+ther" because she was "whoring around" and that

he could take the, hoiise from her and obtain spousal support from her if that was what he chose

to do. Further, Prade stated that he could not afford an attorney for the proceedings "because he

[had] spcxat thousazids of dollars **^ iiaving sonteone follow ;?vlargoJ." Williams testified that

Margo kept her head down during the meeting and "was scazed to deatla."

{^261 Williams continized to handle Maz-go's divorce proceedings after Margo filed for

divorce. Williams testified that Prade failed to respoxad to any of the court filings and never

appeared at any of tt-ie proceedings. Consequently, Maroo received an ui3contested divorce in

April 1997 and was awarded child support for her and Prade's two children. Even after the

divorce, however, Williams testified that Prade continued to be ttncooperative. Williams stated

that Margo called her several times after the divorce to request her assistance in getting Prade to

move out of the marital hom:e. Additionally, Prade never signed the quitclaim deed for the

marital home, as he was required to do by decree.
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127j Fowler, Margo's sister, testified that Prade remained at the marital home fori^

several mont.hs after the divorce even titough MarAa did axot want liim there. When he finally did

move out, Margo had all of the locks changed and put an alarrn systerri atz the house. Fowler

testiiied that she, in particular, had advised Margo to get the locks charzged and have a security

system ptzt in piace orn the house after Prade left. Nevertheless, there was testimony tklat Prade

still had access to the house. Hendricks, Margo's r-nother, testified that, even after Margo

changed the locks, Prade had his daughter's key. Accoa-di7zg to Fowler, she spoke witli Marao in

Jaiu:ary 1997, and Margo was "frightened" and "very nervous."

{1128; Foster, Margo's m.e(lical office n-kanager, testified that Margo contitzueci to have

negative interactions with Prade after the divorce. Foster stated that Prade "harassed" Margo azid

tYtat Marbo was "very afraid for her life" as a result of their interactions. According to Foster,

she discovered that Prade was coming to Margo's medical office at nigJzt in 1996 or 1997.

Foster testified that she contacted the office's alam-i company and learned that the office was

fi-equentiv being accessed at ztight for one to three hours at a tirne. On one partictilar night,

Fost.er drove to the ofiice to see what was happening and saw Prade's city car in the parking lot.

{T29} Autumne Shaeffer testified that she ofteii babysat Margo's children in the suntnzer

of 1997. By that time, Prade had moved out of the marital hcx-ne. Shaeffer testified S:1:aat Prade

would call the home at least once a night on the nights when Margo went out. According to

Shaeffer, Prade would ask her where Margo had gone and who stte was with. If Shaeffer did not

answer, Prade would then speak with his daugliter and ask her the satne questions. Shaeffer

testified that Margo specifically instructed her not to tell Prade where she was if he called, but

just to say that she ltad gone out.
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1^3€3; Ellison, Margo's friend and the wife of a fellow police officer of Prade's, testified

that she spoke with Margo about her fear of Prade several times in the months preceding the

murder. Ellison described one particuIar occasion when ivlargo told her that Prade had

threatened her. In particular, Ellison testified that Margo told her Prade had called her a"xat

bitch" and had "grabbed het- by her neck and told her he'd Iciil her." After listening to Margo,

Ellisoii stated that she advised Margo to buy a guzY in case she needed to protect herself.

{^1311 In June 1997, Margo began to date 'Tin3othy Hois'torz. Several individuals,

including I-Iolston, testified that Margn was excited about her relationship with Holston and that

things qiTicltly became serious between the two of tllen. Fowler, Margo's sister, testified tha't

she spoke with Margo aboiit ;:-Iolston in Noveznber 1997 and Margo said the two were planrritig

to zrarry. I-lalston testified that he and Margo had talked about having children, and that she

wanted to xearn about haviirg a tubal liga.tion reversal so that she could have another child.

Sarzdra Martin, the office niaiaager at Northeastern Ohio I='ertility Center, confi-nned t.hat Margo

had sclzedul.ed a consizitation for a reversal on Novetrtber 29, 1997. I-Iolston also testified that he

and Margo had planned oti haviizg Thaal(sgiving together on Noverziber 27, I997, so that he

could be formally introduced to her fatr-tily.

{^32} As Margo's relationship with :Elolston blossomed, Margo arid Prade continued to

have issues. There was testimony that Prade came to Alcran General Medical Center a-nd had a

verbal conf;rozitation -with Margo within a few weeks of her rnurder. Maria Vidikan testified that

she worked at the hospital and knew that Margo came to the hospital every rrzorning to do

rounds. In late October or early November 1997, Vidikan saw an iradivid.lial follow Margo into

the doctor's lounge and heard Margo arguing with that person. Vidikan testifted that, after
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Margo was inurdered, she saw Prade on the news and recognized him as the individual with

whom Margo had argued at the hospital.

{1(33} There also was testimony that Margo planned on taking additional legal action

against Prade in Noveztzber 1997. Strong, who still bad a relationshzp with Margo near the iime

of her deatli; testified that Margo became upset in Novetnher when her children t-elated that

Prade had denounced therxi in favor of his birlfriend and la.er son. According to Strong, her

chitdren's reaction convinced Margo that legal action was necessary. Stron.g testified that Margo

intended to terminate 3aer and Prade's joint custody arrangement and to seek an increase in child

support. Williams, 'Margo's attorney, testifed that otie to two weeks before Margo's nzurder;

Margo contacted her about seeking a child support modification. Williams sent Margo a

con#irniation letter about the modif?cation on November 20, 1997, and indicated in the letter that

she would file for the moditication if Margo sent her the $75 filing t'ee. Detective Russ

McFarland testii:Ied that one of the items tlie police found inside Margo's pzirse on the day of her

nzurder was a personal check to Williams for $75.

{*,(341 The weekend before Margo's murder, she and I-Iolsto3.:k took a trip to Las Vegas

where Margo attended a conference and iiatrodttced Holston to her sister. Hoiston testified that

Margo was in a "very joyful mood" that Saturday, but became "very upset" after she phoned

home and learned that Prade was staying there in her absence. Foster, Margo's office snanager,

spoke with Margo when she retumed from Las Vegas and also testified that Margo was "very

upset" that Prade had stayed at the marital hozrte while she was gone. According to Foster,

iv.targo intended to speak with Prade about not staying at her home any more. Foster testified

that iVtargo planned to have that conversation with Prade on November 25, 1997, the day before

she was murdered.
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35} 'i''laere was testimony at trial that, wlaile Margo continued to enjoy financial

success in the months before her death, Prade's fizraizcial outlook tzzrzxed grinr. Donald C,orpora,

the director of professional recruitment and l7umar: resources for Akron General Medical Center,

testified that Margo's anta.ual salary was $125,000 a year at the time of her death. Meanwhile,

Prade's annual salary w3s approxitnatel-y $61,000. Mark Kuchenan, the manager of the Aki-on

Police Departnzeirt Credit Union, testified that Prade's account re:ftected a balance of $9,005.45

in 1v1ay 1997, but that tiae balance had dropped vo $1,475.15 by Noveia-tber 5, 1997. Robez-t

White, an accotinting and payroll :aaanager for tlie City of lIaon, also t.estifiecl that various

dcduct7ons affected Prade's take home pay. ^4^,'hite testifed that 1'rade had $372.?3 in

misceilaneous deductior:s taken fiom his paychecks at the begirrning of 1997, but that the amount

ixicreased to $513.46 in April 1997 after Margo and Prade divorced and the ctzild support order

went into effect. Prade admitted during cross-exarninatiori that he also paid child suppol't by

cash or money order to another woman with whoi-n he had fathered a child wlaile trAarried to

Margo. Additiorzal'zy, be admitted that he had several, hundred dollars in returned clieck and

overdraft fees from his bai3k itr August and September of 1997 and that, as of Novel-nber 25,

1997, liis checkbook balance was mirzLrs $500.

{1136} On Noveinber 26, 1997, the day of Margo's murder, Margo went to Akroia

CieYieral Medical Center to conduct her rounds. Lori Collins, Margo's medical assistant, testified

that Margo went to the hospital each morning to conduct rounds before driving to her medical

office to begin seeing patients around 9:30 a.m. Collins testified that Margo usually entered the

buildirtg tiZrougli the back entrance after she parked her van in the back parking lot. Foster,

Margo's office rrzanager, testified that Margo cailed the office at about 8:50 a.m. t:nat morning to

let Collins l:iiow she was on her way. Margo also called Robert Holmes, the lease znanager from
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Rolling Acres Dodge. Holmes testified that Margo left him a voicemail message at 9:05 a,zra:,

asking about tlie status of the new car slic had ordered.

1^137} IIetective £dwaz-d Moriarty testified tnat the videotape surve;llance system at

Rolling Acres Dodge, wliich was located directly ziext door to Margo's medical office, captu.red

several details surrounding the mut-der. Specifically, one of the carneras in the lot iiie7uded in its

view the rear portion of Margo's medical buildiiag and its parlcing lot. Because the iriiage quality

was poor, Detective Moriarty eventually sent the #ootage to the Secret Set-vice to see if its agents

iiaight be able to improve the quality of tbe irirages caught on i'iltr}.. 'rhe enhanced videotape from

the Secret Service depicts Margo's van arriving at i3er office at 9:09 a.m. At least seven minutes

beforehand, a sniall car arrives and stays in the lot, circiing on ox2e occasion immediately before

Margo arrives. As Margo parks iier van, the driver of the smaller car repositions the car to bring

it closer to 1vlargo's van. The two vehicles are situated diagonally frotn one another srich that

Nlargo would have had a clear view of the otizer car. At 9: t0 a.m., a single figure emerges froiri

the smaller car, walks over to Ivfargo's van, and enters it oia the passenger's side. The single

figure later emerges frozn the van at 9:12 a,m., walks back to the small ear, and leaves while it is

still 9:12 a,m. "Ihe quality of the videotape is so poor that no details can be garnished about the

itxtividu,al who enters Nlargo's van, other than the fact that it is a solitary individuai.

{¶38} Fowler, Margo's, sister, testified that she had spoken with MargQ abotit getting a

new van once h.er divorce became final because Prade had keys to the vaii. Rex Todhunter, a

sales associate for Rolling Acres Dodge who had sold Margo her van in 1995, testified that

Margo's van had an auto-Iock feature, such that all the doors to the van would lock once tlle va^^:

reached a speed of 15 miles per hour, Todhuirter .fii3-ther explained that, after the trelaicle

stopped, the doors would remain locked until the driver either pressed the unlock button or
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manually t,peri: d the door from the inside. For a person outside the van to gain entry, there;fore,

ektller the driver would liave to unlock the van or the person standing outside utotrld have tn have

lzeys to the van.

{^,33} Coltixis, Margo's medical assistant, discovered Margo's bo(ly at about 10:25 a.m.

Collins testified that all the doors to tl^ie van were closed when she peered tl3rough the window

and saw Margo. .Accoz-diaig to Collins, Margo's body was positioned such that the upper haifof

it was stretched across the center of the van onto the passenger's seat. Collins raa back inside as

soort as slie saw Margo ard called 911 while Foster, the office maira-ler, rar.i out to the van,

Foster testified that she was able to pul.l open the driver's side door to the van because it was

uziiociced. While trying to lielp Margo, Foster saw Margo's keys on tlhe floor of the van_ S3ze

also noticed that Margo's pui-se was located rigllt behind the driver's seat along with several

patient charts. Collins joined Foster outside when slae finished calling 911 and was able to open

the van's frozit passenger door because it was unlocked. Collins also testified that Margo's keys

wert, on the driver's side floor next to Margo's left foot.

{f,40} Detective William Smith photographed Margo's van and testified that nothing

appeared to have been ransacked or searehed. Izr addition to Margo's purse having been found in

the van, Detective Smith testified that Margo's cell phone was still in the van and that Margo

was wearing a large amourzt of jewelry. The only piece of jewelry that appeared to have been

diGtur'rsed was a broken diarnond and gold tennis bracelet. Detective Smith testified that the

police found one link of the broken bracelet on the floor of the van behind the passenger's seat

and tkte remainder of the bracelet on the ground just outside the passenger door. Several buttons

from Margo's lab coat also were strewn on the floor of the van, having been torn from the coat

that Margo was weariz3g.
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jt4l} No rnurder weapoia was ever recovered, bat Michael K:trstt.ski, a firearms

examiner from l3Cf, examined the bullets recovered from Margo's body and testified that they

were 38 Special caliber bulletse He fiza-ther opined that the bullets had been fired frorn a

revolver. Dr. Marvin Platt, the Summit County Medical Examiner, testified that Margo died as a

result of six gunshot wounds fireJ by an assailant positioned to her right. Dr. Plat-t opined that

Margo was shot three tirraes before her assailant then forcefutly ptYlIed her forwarc3, ripping three

buttons froiai her lab coat in the process, ai-id shot her tliree niore tirrtes. According to Dr. Platt,

both the fzi-st ttivo gunshots were fatal shots, with the first likely either stu-,nirrg ?'Ytargo o>.

i-erzdering her uiiconscious. Nevertheless, Margo's assailant proceeded to shoot her -fout more

times. Itforeover, the first shot pierced Margo's right wrist before entering tlie fnastoid bonr. on

the right side of her head. Dr. Platt described the wound to Margo's ivrist as a defensive wound,

i-neaning that Margo had held out tier right hand in front of her head ir azi atteinpt to protect

herseii before the shot was fired. Dr. .l;'latt further testified that Margo sustained a bite tnark to

the backside of her left, upper ami during the incident.

^t(42} Collins, Margo's medical assistant, testified that she saw Prade arrive at the sceie

of the murder around 11:00 a.m. I:,ieuteszarit Daniel Zampelli also testified that he saw Prade

arrive in izis unmarked city car and was there when the police captain on sce.ze stopped Prade

and gave iiirn the news of Marno's death. According to Lieutenant Zampelli, Prade brought his

hands to his face and partially went dowix to the ground before the officers grabbed l.irn and took

him into the medical off3ce. Lieute:iant Mary Myers arrived shortly thereafter and spoke with

Prade alone in the medical office.

11143} Lieutenant Myers testified that Prade "answered all [her] questions ve3y calinly,

very clearly, [and] very explicitly." Prade told Lieutenant Myers that he had gone to the gym at
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his apartaraerit building a.t about 9:30 a.m. to coinrz7ence his two-hour worlcout. Prade indicated

that, iaear t1ae end of his workoitt, he received a page that there 1iaci been a shooting incident and

drove straight to Margo's medical office; which was approximately six minutes away.

Lieutenant Myers testified, bowever, that Prade looked "as if he had stepped out of the shower"

during her talk witlx hin , as there was not any oil on his head or any sweat stains or odor on his

bod.y. S}ie f.urther testified that Prade's hands were "very clean and d:ry." Although Lietitenant

Myers perfo-rnaed a gunshot residtie test on Prade, she testitied that there were no results from the

test because she had incorrectly administered it.

{^44} Liei7tenant Myers testified that Prade gave her substantial details about Ixis

momizi,g,; inciuding descriptions of the two other people 11e saw at tlae gym and of the television

show that was playing while be worked out. Prade described, not only the woman he saw at the

gyzn, but also the exercise machines she used, the order of her rotxtine, and the type of car she

drove. Lieutenant Myers testified that she asked Prade to get the license plate of the woman's

car so that they could speak with her, but specifically told him not to spea: to the woman.

fl[45} Williams, Margo's attorney, testified t27at a great number of Margo's friends and

family menibe.rs went to Margo's house on the day of her murder, after the news broke.

Williams testified that Prade also catne to the tiouse. While Williams, Margo's mother, and a

few other individuals were in Margo's home office searching for her insurance i7afortnation,

Williams stated that Prade entered the room and asked Margo's uxoth^;r what she was looking

for, According to Williams, when Hendricks stated that they were looking for Margo's

insurance papers, Prade stated, "I just saw them here a coupie days ago, they should be hexe."

Williams further testified that Prade moved back into the. house that day and stayed there from

that point forward.
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1^146} Steven Anderson, Margo's insurance agent, testified fnat Margo had a

supplemental life i.nsurance policy. Andersorz testified that Margo purchased the policy in 1989

and, when she stopped paying the premiurr. on it, the policy became standard term insurance

with a$75,0Q0 death benefit that would remai.n in force until February 25, 1998. Anderson

testified that he sent Margo a letter to remind her about the policy in Marcl: 1996, but never

received a response. He t'urther testified that Prade was the beneficiary on the policy and, in

December 1997, the insurance company paid Prade $75,238.50 on the policy.

{+^471 Detective Ivlcparlarc:l te&::ified that, oi lJebruary 23, 1998, he conducted a search

at the residence of Carla Sinith, a female officer with whoin Prade had a relationship. Detective

iVZcFarl.and testified that li:e found a large amount of Prade's financial paperwork in a white

plastic bag in the master bedroom closet. Lieutenant Paul Calvaruso examined the items from

the bag. He testified that one of the items in the bag was a deposit slip frozzz Prade's bank

account dated Qctober 8, 1997, a month before Margo's murder. The back of the deposit slip

contained handwritten calculations, in Prade's ha^adwxiting, of the various accounts on which

Prade owed znoney. The total amount owed on the accounts was then subtracted from a $75,000

amount. Dtiring his testinaony, Prade admitted that he had written the calculations and that he

had subtracted them from the amount of Margo's $75,000 policy, but stated that lze kzad made the

notations after Marno's death when he became aware that he was the beneficiary. Detective

McFarland, hovvever, testified that he also examined Prade's --hecltbook and that the various

October 1997 balances written in the checkbook aligned with the estimated outstanding balances

that Prade had written on the back of the October 1997 deposit slip. In particular, the balance

writterj in the checkbook for Kay Jewelers on October 10, 1997, was $244.31 while the

handwritten notatioii fot• Kay Jewelers ojz the back of the deposit slip was $240. The only other
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checkbook entries for Kay Jewelers were onNovember 22, 1997, for which the entry indicated a

$i Q4.06 balance, and January 3, 1998, for wbich the entry irldicated a $173.48 balance.

{^j48} In addition to Caria Sniith's house, the police also searched Prade's police locker

and a storage locker he had on Jacoby Road in Copley. Detective Donald Gaines testified that

the searcli of Prade's police locker uncovered several cassette tapes, all of wllich had certain

dates written on their registers. Lieutenant Edward Duvall testified that the police uncovered

several more cassette tapes at the Jacoby Road storage locker along with a Craig VOX voice

actTvP!.;,d tape recorder. Lieutenarit DuvalI testified that the cassette tapes confiscateci by ±:he

police contained recordings frorn Margo and Prade's marital liome as far back as 1994. Because

the recordings oij the tapes had been made at low speed, the tapes contained a large number of

recordincs. For instance, t,ietztenaizt Duvall testified that one of the tapes contained recordings

of 233 calls.

{1149} Lee Kopp, an audio recording enbineer, testified at trial that the recorder the

police found and asked liim to inspect was a voice activated recorder that autarnatically begarz

recording when it received input of sufficient voliinie and stopped recording when the input

ceased. Kopp explained that the recorder was equippeci witli a device that allowed it to be

plugged iiato a norrnal phone jack. Lieu.tenarit Duvall testi i'ied that, when they found the cassette

tapes and the recording device, they then searched Margo's home and found a plione and phone

jack in ttre third bay of the garage along witlr a cardboard box containirxg an additional cassette

tape with more recorded phone calls. During his testirnony, Pra.de admitted that the handwritizig

on the cassette tapes was his, but testified that Margo was the ozie who wanted the recording

device and tapes so that she could keep track of the calls slze sometimes received frorri patients.

Yet, Foster, lvlargo's office rzaanager, testified that Margo never recorded any of her patient calls.
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recordirig her phone conversations.

{! j50} Two witnesses at trial placed Prade at the scene around the tirne of the murder.

I'Ite first witixess was Robin Iirisk, a Rolling Acres Dodge employee. l-Ztisk testified that he

walked outside at the dealership soi-netime between 8:00 and 9:00 a.rn, on the day of the murder

to bring in a car for seivice. I-Iuslc testified that he was on the side of tlze building when a tall,

bald, black nian with glasses walked toward him. According to Husk; 'ne asked the mail if he

needed help, but the man indicated that lie did ziot, said he was goirzg into the dealership, and

kept wallting. Later that evening, Huslc watched the news and saw Prade's picture in conjunction

with the story about Margo's mtirder, ;_:Iusk testified :hat he recognized Prade as the rnan he had

seen that morning and that he commented to his fiance, witla whozn iie was wzttching the news,

tirat: he had seen Prade tizere that morning.

{$51} Hiisk adrnitted at trial th3t he did not contact the police witla his infdrrrmation.

Instead, Husk mentioned that he had seen Prade on the nrorning of the txtua•der to his colleague at

work afier the trial had already eommenced. The colleague then contacted the police over

Husk's protests. Husk_ testified that he did not want to come fonuard because he "was afraid

[for] [his] life." According to Hiisk; he knew that P'rade was a police captain aitd would likely

have friends on the police department.

{T52} Lieutenant Elizabeth .^'}airgherty testified that she went to Rolling Acres Dodge to

interview I-lusk after receiving a phone call that they should speak with him. Lieutenant

Daugherty stated tliat the police did not know what Husk looked like when they arrived and tlxat

he initially tried to walk away from them. .. When she finally spoke with Husk, however,

Lieutenant Daugherty testiaed that Husk said he saw Prade irz the dealership parking lot on the



24

rrzoz-ning of the niurder and that he had told his girlfriend about the i;rcident the day it occurred.

Lieutenant Daugherty agreed that Husk appeared to be afraid to say anything about ttae case and

testified that flusk expressed concern over Prade's status as a police captain. Husk selected

Prade from a photo array on August 28, I998.

{¶53} 'FJie second witness who placed Prade at tlte scene on the c'ay of Margo's murder

was Howard Brooks. Brooks testified that he was a patient of Margo's and that his sister

dropped him off at Margo's office around 9:00 a.an. the znot-ning of the murder. Once he

finished having his blood drawn, Brooks testit"ied that he was p,-vparir ^o walk out the glass

door of the medical l?-uildin.g to the back parking lot when he "heard this car peetiaa; off."

B.rooks then looked and saw a man driviarg a car quickly out of tiie lot. Brooks described the

man as a bald niai3 with a very thictc cnoustache. Brooks testified that he "didn't pay [the

incident] no attention" when it happened, but that he remeznberecl it after he spoke urith the

police. Brc,oics selected Prade from a p-iuto array o1a February 16, 1998, azid indicated that he

was 100% positive of his identification. Brooks also identified Prade in court as the man he saw

driving quickly oz:t of the parking lot.

{¶54} .I\,'iuch like 1-fusk, Brooks did taot come forward with his inform:ation at the time it

occurred. Brooks testified that he ordered pizza at some point shortly after the nzurder and

recognized the pizza delivezy driver as another irzan he had seen in the parking lot of Margo's

rizedicai office on the day of the murder. Brooks testified that he asked the rnan if he had heer, at

iMargo's office that day and the n.ian agreed that lje was. Brooks testified that he was contacted

by Detective Washington Lacy the followiug day. Detective Lacy testified that he interviewed

Brooks on Deceniber 5, 1997, after a pizza delivery man from Zippy Pizza contacted the police

deparlxn:ent and inforrned thein that Brooks was a possiblc witness. Detective Lacy indicated
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that he conducted two interviews with Brooks, but that Brooks failed to give him any

infori-nation at either intezview. Later, on February 16, 1998, Lieutenant Myers intezviewzd

Bi-ooks for a t.kaird time> Brooks then gave Lieutenant Mye; shis inzorma:tion, and s}te p-eserrted

liim wit.h a photo array. Lieuteirant Myt=_rs testified that Brooks "firnzly tapp[ed]" Prade's

photograph when he viewed it and stated "[t}hat's the man."

{^55} Brooks aiso testified at trial about all of t1ae otlzer people he saw in the pazkuig lot

of;ulargo's medical builc#ir,g khe rr:orning of her mui-der. Brooks testified tliai., after'ne lieard the

car "k eelin2 off' and saw it leave, fae exited d.z.e glass door of Margo's =dical building and

stood outside to smoke a cigarette and wait for his sister to come back. Brooks testified tllat: (1)

a secretai-y from the building caine out and he opened the door for ber when she re:turt-red a short

wtiile later with food; (2) a secretary from Margo's office carne out and retuz-nM a sliort while

Iater, (3) a busitiessrrAan with a briefcase arrived and parked in the spot the secretary had vacated

wheax she left the buildiM; and (4) a tall black man, wM Brooks later recognized as the pizza

delivery man, and a nurse arrived in a blue van and went into the building. Deborab. Adams

testified that she worked on the second r'^oor of Margo's niedical building and lefi around 9:15

a.m. to purcMse breakfast for her staff. Adams testitied that, wlren she returned with ihe food, a

biack m:an tet i'rer in the door to the building. Additionally, Foster, Margo's secretary, testified

that she left the building after 9:00 a:m. to make a bank deposit and that Margo's van was

already there wheri she left. Foster testified that she was only gone for a few minutes before she

came back to the building. Finaliy, Todd Restivo, apIaaimac.eutical representative, testified that

he arrived in the parking lot at about 9:15 a.m, and organized his call notes on his laptop

corapzrter before entering the building to see Margo. Restivo testified that he oMerved a black

man standing at the entranceway to the building when he entered it.



26

{t56} As previously noted, Prade toid Lieutenant Myers that he saw two other people at

his apartizien:t's gym during the course of izis workout on tl-ie nz-orning of the murder. T4iose

people were later identified as Maiv Lynch and Doug Doroslovac. Lynch testified that she

rotrtinety worked out at the gym five to seven days a week and spent half an hour working out on

the days when she did strictly cardio. By the time of trial, Lynch could not reix}eniber the type of

wori;.out she did on the day of the murder. She agreed, however, that she had gi.verr a statement

to the police closer to the date of the murder and that her memory wouid have been more

a:<^^1rate at the tiirte she made the statemetat. Lynch testified that, based op the statem^ent she

gave, she probably was just doing cardio that day. Lynch testified that Prade entered the gyi-n

partway through her ra;itine when she was oti the stationary bike and that Prade was still there

when s:he left. Lynch testified that siZe generally tried to be at the gym by 8:30 a.l ^., but that she

could have ar.rived anywhere froni 8:30 a.xrz. to 9:30 a.rn. to begizX her half-hour workout.

Although Lieutenant Myers testitied that she specifically instructed Prade not to speak with

Lynch, Lynch testified that Prade approached her at the gym the day after the murder.

According to Lynch, Prade handed her a busirxess card, said that his ex-wife had just been killed,

and said that "he r^van:ted to provide the police with sornebody who could indicate his

whereabouts" at the time of the n.aurdex.

{¶57} Doug Doroslovac, the,pther man that Prade iiidicated was at the gyrrk the morning

of t'_re murder, testified th^.t tie could not remember using the gym that day. Even so, Doroslovae

testified that he always used the gycn ir, the aftem.oon, usually after 3:00 p.m. Doroslovac

specified that, because he skated every morning in Cleveland for several hours, he never arrived

at the gym earlier than the afternoon. He also testified that he had rsever seen Prade at the gyzxr.
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{^1S$j Prade testified that he and Margo had a happy marriage arad that their later divorce

was ainutual decision. According to Prade, he and Margo amicably discussed the divorce for a

tong tim: before it hap}sened. Prade stated that be did not sign any of the separation agr.eertients

Williams setit because he thought they were just rough drafts and Margo always told him not to

woiiy about thenz. Additionally, Pi-ade testified that he did aiot leave the marital honie for

several months after the divorce because Margo never asked hiin to leave dtizing that tiz-ne. He

testitied that, even after he moved out, he continued to make regular trips to the marital horne

because lae still received i3is mail tlaere. Prade testified that 1ic would onen any mail at the house

that had his name on it, inciuding rnaii jointly addressed to hini and Margo.

{^j59} Prade denied making most of the negative comments toward Margo that other

rvitnesses testifieti to hearing or hearing about, For instance, Prade agreed that the nreeting tl;at

took place at Williatns' office was a n"eznotiorzal" one, but denied that he ever directly called

Margo an "unfit mother" or a"slut" or a"whore." Prade testified that he only referenced those

things as hypothetical examples of whezz a father m:igh.t be abie to get custody of his chiidren.

Similarly, Prade testified that he never hired a private investigator to follow IvTargo, but simply

made "an off-the-cufr" remaric" and that Margo "was aware of what [hej was talking about."

Prade stated that Hendricks, Margo's mother, was tiaistalcen wiren she testified that she heard

Prade tell Margo "[yjou fat faced bitch, nobody wants you."

{^60} Prade admitted that he accessed Margo's medical office at night, but testified that

be did so witli her permission. According to Prade, he freWaently stopped there to use the

bathroom or to eat his lunch while working third shift. Prade also denied taping any of Margo's

phone conversations. Prade claimed that Margo wanted to record phone calls from her patieztts

and that he had several of the cassette tapes in his locker because he would help label them and
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erase them so that they coltld be rettsed. Although the State played several of the tapes at trial

and Margo could be heard stating on the tapes that she thought her photze was being tapped,

Prade claimed that Margo was not referring tt} ttie recordings he was helping her make. Prade

testitied that Margo "had hez own concept about what telephone ta,piizg was." He also dezriect

ever calling the babysitter during the sui^a-ner of 1997 to ask about Maego's whereabouts or

showing up at Akron Geiieral Medical Ce.n.ter to argue with Margo.

{1161} Prade testified that he arr;ved at his apartment's gym at 9:00 a.m, the morning af

the rn.urder and that Lieutenant Myers was mistaken when she testified that he had told her lie

arrived at 9:30 a.m. Prade described his workouts as two and a quarter to two and a half liours in

length, but testii ed that he would only start sweating toward the end of the routine. Prade

testified that lze was about two Iiours into his routi, e when he left to di'ive to Margo's medical

office and that he canae straight to the office in his sweaty gym clothes.

{%21 Lirnited DNA evidence was introduced at trial through the testimony of Thomas

Cailaghan, a forensic DNA examiner from the FBI. Callaghan testified that his office perfortmied

PCR testing on three areas of the bite mark section of Prade's lab coat. According to Callaghan,

he took cuttings frona the left-hand side, middle, aiad right-hai7d side of II3e bite mark because }ie

"was covering the widest area figtirin.g that if sozneoite's tongue was in that area rubbing up

against that area, they may have left some skin cells there." Callaghan agreed that, of all of the

evidence that might be tested for DNA, the bite m.atk was "very important" evidence. Yet, he

testified that the PCR testing he performed on the three cuttings from the bite mark oai3y result.ed

irt uncovering a DNA profile consistent with Margo's DNA, as the lab coat was saturated with

her blood. Callaghan explained that a very large arraourxt of DNA can overshadow a smaller.'
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amount of DNA in PCR testing, suc.ii that ttre sznaller anlourzt will not be detected. Callaghan

testified:

in my opinion if scimeonv bites someone else ox- that fabric, they may have left,
DNA there. It cati be of such a low level that it's not detected. Or they rr,ay have

left no DNA there.

Callaghan testified that Prade was exciuded as the sour-ce of the DNA that lse found on the three

cuttings frona the bite mark section.

{%3} Three dental expet-ts testified at trial; two for the State and ozie for the defense.

Dr. Lowell Levine, an f..xpez-t in forensic odontology/clentistry, farst testified for the 5tate. Dr.

Levine testified tIaat he examined photographs of tbe pattern impressiozx left on Margo's lab coat,

pliotograplis of the bruising patterxz on her skin, the bite mark section of the coat, which was setit

to him by the FBI, and imdels of several sets of teetii, Dr. Levir?e stated t2zat lie actually

reccived two impressions of Prade's teetla, one of whicl, he initially received wittt several other

sets of teeth stibsxsitted for his analysis and ozre of whicli iae received later on. Dr. Levine opined

that tiae bite niarlc to Margo's skin was consistent with huniarz teeth and had a pat-tern of the

lower teeth only, with no pattern emerging for the upper teeth. Dr. Levitze compared the pattem

of t.he bite xnark on t^`̂ argo's skin with the lower teeth on each of the models he received.

t^64} Dr. Levine testified that dental experts can arrive at tI7ree different types of

conclusions. Fiz-st, an expert can absolutely exclude aperson. Second, an expert can testify that

a pattern injury is consisteaxt with a person's dentition, mearzirig that the person couid have been

the biter, bl.it the pattern does not offer enough answers to allow for a definite opinion. 7`ixird; an

expert can testify to a reasonable degree of scientific certairity that a pattern injury was caused by

a person. Dr. Levine opined t33at, after he exatnined tlle first model he was sent of Prade's teet}z,

he deterrnined that the bite mark p:rttetn was consistent with Prade's lower teeth, meaning that
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Prade could liave caused the bitL rr}ark. Dr. Levine testified that he "made a more iengthy

comparison" when he examined tlae second irrzpression of Prade's teeth and, again, concluded

tiiat Prade's lower teeth were consistent tivitfi the bite rnark injury on Margo. Dr. Levine testified

that he was "not able to irxterpret any evidence of upper teeth" orz lvIargo's slciii. Dr. Levine also

testified that Prade wore a full upper dental prosthesis, btrt did not comment oti how a prosthesis

might affect a bite mark impression.

1¶651 On cross-examin.ation, Dr. Levine admitted that a lab coat aritl blonse cotild affect

the quality of a bite mark iznps'essi.on lefa: on the skin beneath tliezn, 1-Ie further admitted ttiat; (1)

bite rnark experts can disagree amongst themselves; (2) it is possible for r3-^ore than one person to

leave an alziaost identical bite mark; and (3) he was aware of at least one case wtiere axa individual

was convicted based o 1 bite mark jclentitication testirnony and later e-xonerated. Dr. Leviaie also

testified that it was possible that sorneone otiier than Prade had made the bite rn;arlt on Maz-bo's

arrn.

{¶66} The second dental expert to testify for the State was Dr. Thomas Marshall, wtio

was also an expert in forensic odontology/dentistry. Dr. Marsliall testified that he examined ttae

bite mark to 2vlargo's ai-m in person at the medical examiner's office and directed the medical

examiner's photographs of the injury. f)r_ Marshall also exatnined the lab coat and the bite rnark

impression on it and made casting impressions of several individuals, including Prade. Dr.

Marshall testified tIaat, in order to make a casting of Prade's upper teeth, he asked Prade to

simply remove his denture and hand it over. Dr. Marshall testified tt3at Prade did not simply

"flip [his denture] out" with his tongue. Instead, he "broke the seal" and handed the denture to

Dr. Marshall.
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z^67} Dr. Marshall testified that he compared photographs of the bite niark on Margo's

arm witb photographs of the i_npressions he made of Prade's lower teetti. To do so, Dr. Marshall

re-sized the picture of the bite mark to make it the sarne size as the pictures lre took of the dental

irnpressions he made. He then created overlays, so that he could lay tl-ie images on top of each

otl;e..r. According to Dr. Marslzail, I-ie "just couldn't exclude [Pi-adeJ': because, as be cornpared

the photographs of the bite mark injury and the ir.rapresszon of Prade's lower teeth, "[e]very mark

3inecl u}) with every other mark." Dr. lViarshall therr spent ati extensive amount of time

Axpla,rima how the marics aligned, .Ia.r. Nlarshali finished lzis test.imozay by opining that "flj.'.i)

conclusion [was] that the bite found on Margo Prade was niade by C,aptairl Prade." Dr. Marsllall

also opirzed tb.at .b,e did not believe more tha7z one person could rziake t1ie same bite mark.

{%8} On cross-exarnination, Dr. Marshail admitted that clotliing, such as a lab coat artd

a blouse, could affect the ciualzty of a bite mark iropr.ession left osz the skin. He also testified that

he considered Dr. T evitie, the State's other expert, to be "one of the Ieadiarg bite tnarl-: experts in

tlae country."

a^69} The third dental expert to testify was Dr. Peter Baum, Who testified for the

deferrse. .t?r. Baum, a znaxillofacial prosthodontist, testified as an expert in clentistry. Dr. Baurn

testlfieci that he personally exarnined Prade and took 7m.pressions from him. Dr. Baum stated

that the fit of Prade's upper dertture was "exceptionally poor" such that his teeth were "almost

unusable for *** biting dov:;ri." Dr. 33aurn testified that Prade had "lost virtually all of the

structuraf bone that would hold an upper denture in place" due to the poor fit of his denture over

an extended period of tisne. Consequently, Dr. Baum opined that "th.e act of biting for INIr.

Prade, [was] a virtual inipossi'oility." During his testiinony, 'Dr. Baum also stated that he took a

saliva sample from Prade to send off for analysis because "it was [his] supposition that if there
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was a bite made on a piece of fabric, whoever did it probably slobbered all over it, and that if

[they] could obtain a DNA sample from that fabric, f tlaeyJ would be able to possibly identify or

exclude so{neone_"

(^70} On cross-exarrzination, Dr. Bauin admitted that the accuracy of his exazxzinations

depended upoi the cooperation of the patient and that Prade was in cotatroi of how lzard Iie was

willing to bite for purposes of tlae impressions Dr. Baum took froXn hirzi. Dr. Baurn fiirtUr

aclcnowledged that ttie bite :nark on Margo's arrri (iid not reflect any evidence of an upper bite

mark,

The PCR k.videtice

a^71) The trial court heard three categories of evidence presented in support of and in

opposition to Prade's PCR petition: DNA evidence; bite mark identification evidence; azzd

eyewitness iderztification evidence. 'We set forth the evidence presented in each distinct category

in ti2rn.

DNA Evidence

{^721 Dr. Julie Heinig, the Assistaszt Laboratory Director for DDC, testified for the

defense. Dr. fIc=inib testified that DDC received the bite mark section of V1:argo's lab coat for 'Y-

STR testing, "arhich would hone in on the male DNA that would be present from the saliva or

the skin cells frorrx the biting of the lab coat." Wtzen DDC received the bite marlr. section, six

cattiiigs had already been taken from it due to prior testing in 1998. Dr. Heinig stated tb.at DDC

also received five DNA extracts taken by the '~BI; three extracts that were swabbings from the

three cuttings the FBI made to the bite mark section and two extracts, labeled "Q6" and "Q7,"

that were designated as "swabbings of the bite tz3arlc." Tjr, I-ieinig testified that it was unclear
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whether Q6 and Q7 were swabbings takzzz from the bite inar^ section or swabbings takezl from

tkze skin on Margo's arm.

{^73} Dr. Heinig stated that DDC pei-forxned two phases of testing. First, DDC retested

the five sxtracts it received frofn the FBI using Nlini-STR analysis. Dr. Heinig testified that

DDC was unable to obtain any DNA froin four of the extracts. As for extract Q7, DDC was abte

to obtaiii a partial profile consistent with Margo's DNA as well as "a `Y' allele r* * at the sex-

ieterrnining locus indicating male DNA was present." F3ecattse the Nlini-STR analysis

:,•oizsumed tize Q7 extract, however, Dr. Heiaaig was unabIe to perform Y-STR testim L, on it.

}^74} The second phase of testing DDC performed was testing on new cuttirigs that

DDC ixiade. Dr. Heinig testified tlzat DDC labeled its first cutting 19.A.1. That cuttitzg

overlapped two prior cuttings made by the FBI and was taken :x-om tl-te niiddte to right-hand side

of the bite znaxk. Dr. Heinig extracted s:he DNA frozn 19.A. 1, amplified it, a;id perfor.med Y-STR

testing ott it. Of the sixteen total loci used as genetic znarl;ers for Y-STR testing, DDC tivas a.ble

to obtain results on three loci when it tested 19.A.1. Those tlaree loci were DYS393, DYS391,

aid DYS437. DYS393 con.tairted a number 13 atlele,4 DYS391 contained a number 10 allele,

and DYS437 cortainect a number 15 alIele. Dr. Heinig then compared the partial male profile

results obtained frozn 19.A.I with Prade's profile results, as deznotastrated by the chart below:

4 An aliele is a nurnerical coding used to describe the particula.r form of gene that an indiviciuat
has at a partici.ilar locus.
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s AIiele Results

Because Prade's profile did not rzatch the partial male profile Dr. Heinig obtained fro7xt I9..11. t,

Dr. Heinig concluded that Prade was excluded as the corstrivutor of the partial inaie profite

obtained faont 19,A.1.

{^75} Seeking a.larger sa:rnplirag, DDC then nzade three additional cuttings irom the bite

niai-k along its edges at the left-hand side, middle, and right-hand side. Dr. Heinig then

combined the extract from those three cuttings (19.B.1 ) wzti.a z'ernaizaing extract fron:i 19.A.1 to

for-m 19.A.2. Of the sixteen total ?oci used as genetic markers for Y-STR testing, DDC was able

to obtaiir res-Liits oji seven loci when it tested 19.A.2. Those seven loci were DYS456, DYS458,

DY5385a/b, DYS393, DYS39 1, DYS437, and DYS448. Dr. Heinig explained that each of tbe

foregozttg seven loci contained at least one major alleIe, but that several of them also contairied

minor alleles that DDC coti4d irot use in its analysis. Dr. Heinig explained that alleles are

measured by relative florescence uiiits ("t2FUs") that peak on a graph according to the azraourat of

DNA that exists at any particular loci. DDC's threshold for interps•eting DNA is 100 RFUs.

,gccordingly, when a peak measures less than 100 RFC_Is, DDC will not rely on tla.at peak 4'1

forming its conclusions about the DNA. results. Instead, Dr. Heinig simply noted any minor

alleles that emerged at particular loci witsl asterisks. Dr. Heinig compared the partial male

profile results obtained from I9.A:2 with Prade's profile results, as demonstrated by the chart

below:
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ocus 1 9. A.2 Allele Results ^Prade's Allele Resu^ts ^^

--J
DYS456 14, (") 15

DY5458 ^~ - 16 __--_- i 5 ._._^

DY53^5al'b (*), 17 13,14

-- ^_ _ --
rDY5393 - -T 13 11

^^',S391 --------I (y), (X), 10

___^t^ ----------- l ^
DYS437 14, ^*)

^D^'5448 19, (^) f 20

Because Prade's profile did ziot match the partial znale profiles Dr. H:einig obtained from 19.A.2,

Dr. 'Heinig coiacluded that Prade was excluded as the contributor of the partial male profiles

obtained frorrm 19.A.2,

1^1,76} Dr. I-Ieinig agreed that the results frozxi 19.f1..2 produced more than one partial

male profile such that "two or more indi-vidttals" contributed to the sarrzpie. Nevertheless, Dr.

Heinig found it significant that Prade could be excltided froin contributing to the partial male

profiles that DDC. o'otaizieci. In the affidavit she submitted to summarize Iier resutts, Dr. Heinig

averred:

Given my understanding of the manner in whicll the pei-petrator bit Dr. Prade
during the niurder the pe:petrator would have deposited his saliva andlor trace
amotints of his skin as a resu,t of contact between the lab coat and his lips, tongue
andJor other areas of his rnouth. It also is possible that otlier males could have
touched this area of the lab coat, which could have left their DNA there.

As between the possibility that the male DNA identified in pteins 19.A.1 and
19.A.2 during our testing of the area of the lab coat over tIie bite mark carne from,
on the one hand, the perpetrator in the act of forcefully biting Dr. Prade such that
the bite tnade a lasting impression on her skin through two layers of clothing or,
on the otlxez hand, any other male who simply touched this area of the lab coat,
the forrner is substantiallv rnore likely than the latter.
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Dr. Heinig agreed with the testi3izony given by Dr. Peter Baum duzin; trial that whoever bit

lVlargo "probably slobbered all over the Iab coat." Cotisistent with her affidavit, she also agreed

that a person who bit another's clothing would likely leave enough DNA on the fabric for later

testing.

f^1,77} Dr. Hei-nig testified that there was "a low amount of DNA" in the cuttings she

tested (19.A.1 azid 19.A.7), but that the low quantity of DNA she :found had no bearing on the

certainty of the exclusion resuit she obtained for Pi-ade. She also testifiecl that a number of tliings

could have accounted for the low cluantity of DNA slxefourd, includip.g: the prior cuttings taken

by other laboratories, the amylase mapping perforr;ied on the bite mark section, and the

degradation in the DNA that zzray have occurred over fourtee.a years. L?r; Heinig testified that

saliva and epithelial cells from the rsiouth contain a wealth of DNA whereds DNA from casual

touching generally results ip the transfer ot•:'a small amount of DNA. Accordingly, Dr. Heinig

concluded that it was more likely that the biter's DNA was it3cluded an the testing she perforined.

{^178} Orz cross-examinatiorz, Dr. Heinig admitted that swabs from a person's zxs.o:uth

generally produce millions of cells, but that she had not even been able to quantify the anzotmt of

cells she had obtaitaed from 19.A.1 and 19.A.2 because the amount was so lnw. Dr. Heinig also

admitted that, on at least one locus, the inajor profile tlAat emerged in 19.A.l was different dxan

the major profile that ernerged irs 19.A.2. Specifically, a 15 allele emerged at DYS437 in 19.A..1,

but a 14 allele emerged at the same locus (DYS437) in 19.A.2, witli the 15 all,le skiift.in:g to a

minor allele that fell beneath DDC's threshold. Dr. Heinig conceded ttiat, in order to have two

different znale profiles, either contamination or DNA from transfer DNA had to have occurred.

Nevertheless, she indicated that it "could very welt: be that the minor alleles are from

contamination or transfer DNA or touch DNA. Azad [I the major profile is from saliva." Dr.
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Heinig testified that "with this type of a biteCImark you would expect to get saliva," so she

thought tiaere was "a high likelihood" tlaat the DNA she fourzd cazne "from saliva rather than

touch DNA."

{¶79} Dr. Rick Strattb, a Ph.D. izt genetics and independent consultant on forensic DNA

testirig, also testified foY- the defe3se. To forrn his opiaaiojxs in this case, Dr. S:rzub itzdicated that

he reviewed all of the results frona the FBI, SERI, DDC, and BCI. Dr. Straub testified that

DDC's testing obtained "[v]ery low level ina3e DNA," but that "the individual that bit {Nmiargo's

lab coat] would have to Iaave left a crucial amoun.t of tlzeir cellular cnateriul oxz it," Dr. Straub

testified that saliva is an excellent source of DNA because "tlie epitbelial layer on the inside of

your mouth sloughs off cells constantly." Consequently, Dr. Straub opined that sonae of the

D?•.1A that DDC found "shottld be from the biting event."

{¶80} tri his affidavit s-cimniarizijlg his findings, Dr. Straub averred:

There is a strong possibility that some male DNA found in the bite mark area of
the lab coat would have come from the perpetrator's saliva or skin, rather tlaan
exclusively frotn someone t.inrelated to the attack who may lZave deposited his
DNA tEiere by inciderrta.l totic.hing. While it is theoretically possible that the
perpetrator's saliva or skin would not be detected in a Y-STR test of the bite mark

area of the lab coat, and that the same test would simullaneously detect the DNA
profiles of men who engaged in incidental touching of that area of the lab coat,
such a scena.rio is somewhat far-fetched aaid ilrogical., and would not represetat tlre
most likely outcome. It is far more likely that the male DNTA fottnd in the bite
mark area in the testing conducted in 2012 came from the perpetrator biting the
victim's arm during the attaclc. This conclusion is reaxzforced by the fact that
[BCI's] Y-ST;12. testing of cuttings from the lab coat that were taken outside the
bite mark area did not find male UIvA.

Dr. Straub averred that "one would expect to find the Y-STR profile of the attacker before one

would find the Y-STR profite of a male who engaged in incidental touching of the lab coat

before or after the attack."
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{^81} Dr. Straub also testified at the hearing that he felt "that biting activity should

leave a lot rxzore cellular material than touch would." Dr. Straub testified that DNA left when an

individual merely touches an item is "highly variable," wir.li the amount of DNA left on an ob;ect

varying from person to person and varying depending on the pressure of the touch izzvoived. lIe

fut-tiher testified that the location of the bite mai-k on M1rgo was a;a unlikely place for casual

touching and that the lack of DNA on the four other spots BCI tested on the lab coat

corroborated his tlisory that the lab coat had not been subjected t-o a lot of transfer DNA: Dr.

Straub gave several examples of tliings that could explain the low level of rz.ale DNA. that DDC

discovered on the cuttings it took frotn the bite mark section. He hypothesized that DNA loss

could have occurred due to mi7ltiple agencies takirzg cuttittgs of the bite inarlc section, the

ainvlase iziappinb SERI conducted on the entire bite mark section, and the swabbing that SERI

took of the bite mark section to test for blood: Dr. Straub also testified, however, tilat it was

unlikely that any of the labs involved in the DNA test;ng had contazninated t1ae lab coat because

of the precautionary protocois ttrat labs follow when testing items.

f^, 82} As to the testing conducted by SERI in 1998, Dr. Straub opined that just because

the co:afirmatory test did not show amylase, "that does not necessarily mean there was not saliva

there," Dr. Straub testified that the initial amylase mapping test could have "removed most of

the amylase activity" such that there was an insufficient amount of amylase for the confirruatUry

tesfi. Dr. Straub also averred in his affidavit that, "amylase testing, particularly back in 1998,

would sometimes produce false negatives (i.e., failing to detect amylase when it is present), just

as it would sometimes produce false positives." Additionally, Dr. Straub pointed to the testing

SERI conducted as evidence that, even in 1998, the DNA evidence left by the biter may have

been rnitziinal. Dr. Straub noted that SERI had examined the three cuttings it tnade under a



39

inicroscope and had only identified epithelial cells on two of the three sam.ples at "a fairly low

teved." C;orisequentiy, Dr. Straub testified that even by the time SERI conducted its testing in

1998 "tliet'e was very little cellular rna,teriaT: left."

{4(83) On crbss-exasn.ination, Dr. Straub adrnitted that DDC had only found "a very lo-w

number" of cells oi^. 39.A.7 and 19.A.2 despite the fact that saliva generally coaitains over a

iniliion DNA cells. Dr. Straub also adrziitted that arnyiase testing sometiines produces false

positives, so the initial test SERI corxducted could have incoi-rectly tested positive for arnylase

when,-iu fact, there was no saliva, as indicated by the confizrnatory test. Dr. Straub conceded

Gfiat it was possible that the biter's DNA was not present on the lab coat, He ft,rther coneecleci

that there were partial prof"iles frorf i at least two males on the bite mark, section so the possibility

o; conta;nsnation or traiisfzr DNA could not be elirrzinated. Additionally, he conceded tiiat, if-the

oar±iai profiles that DDC discovered were not frona the biter, DDC's exclusion of Prade was

meaningIess. Even so, Dr. Straub opined that the biter's DNA "should be part of [DDC's]

sarz'aple sortiehow, some way, because he would have left more DNA orz it than anyone corilcl

have through touchilxg."

{t841 Dr. allizabeth Benzinger, the Director of Research for BCI, testified for the State.

Dr. Benzinger testified that tize ideal input amount of DNA for testing pitrposes is one nanogram

of DNA, which arriounts to apl3roxiznately 150 cells. Meanwhile, the lowest reference amount is

.023 txanograrms, which amounts to approximately four ccxls. Witla regard to t.he: DNA

extractions that DDC obtained, Dr. Benzinger testified that 3 9.A.1 cotrta.ined about three to five

cells and 19.A.2 contained about ten cells. Sbe explain:ed that many of the loci did not return

resuits on DDC's extractions because "[w]e're just at the threshold where it's,just possible now

to get restz lts but tiot all of the tests are working. There's not enough DNA."
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{^ 8S} In a laboratory report that Dr. Benzinger co-signed with the State's other expei-t,

Dr. Lewis Maddox, Drs. Benzinger and Ivfaddox wrote:

We agree that Douglas i'raue is excluded as a contributor to the partial DNA
profiles obtain4d from the bite ,riarlt flowever, DNA testing Iias failed to
iden.tify a full DNA. profile besides that of Margo Prade from the bite mark
We question the relevance of the partial rnixed profiles obtained. Within one year
o; the crime, SERI was tinable to find evidence of saliva on the bite n,ark area,
suggesting that the aniount of saliva or cells or DNA originally deposited was
very low. Y-STR testing, capable of identifying inale DNA even in the presence
of the blood stains froin Ma.rgo Prade, failed to obtain afiill male DNA profile.
Instead, a mixture of partial rnale profiles was obtained, `I'he presence of tnultiple
low-level sources of DNA is rriost easily explained by inoiderrtal tralisfer
(patients, police, lab workers, court officials).

Dr. Benzinger aZso testified at the liearing tirat, wliile Prade was exclucieci as a contribtrtor of the

partial ;n:ale profiles obtained from the bite mark section, she kiad no way ox knowing whetl-ier

the DNA of the biter was present.

{^,g6} Dr. Benzinger agreed that, based on its preliminary testing, SERI had reznoved

ti7e three areas oA the bite mark section tlzat showed probable airiylase activity. Accordingly, the

areas that had the best probability of containing saliva were never tested #or male DNA and were

iro longer available for testing. Even so, Dr. Benzinger noted that the confrmatory test for

amylase had res:Lalted in a negative result. Dr. 8enzingcr cortrasted the prelimitzary test frozri the

confirmatory test as follows:

[T]he azrr.ytase mapping test is taking a piece of paper that has been infiltrated
with starch, aiid it's damp, and you press it on the evidence, atid wait for the
aznyiase enzyzjje to diffuse up into it and break down tY:e starch. And then you
add iodine, and the iodzne turns the starckt blue, and wiiere you see clear spots you
know that that is where there is amylase activity.

But that test is very difficult to interpret because it's prone to, if sorne of the
starch sticks to the tnaterial, you'd have a light spot, and that might be amylase

activity or it tnight jrist be where your starch is sticking.

So it's a presumptive test. It helps us to zero in on the area that might have some

amylase activity.
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And the confirrnatory test is where yott actually take a little eutti;^g of the n.aterial
and yoi} do this test in a test tLibe, so '` Y * you're Iookiiig for a change in tlze color
of the soIutior3.

Dr. 1:3enzinger specified that "filf the confirinatory test is negative, then your results are

n.egative."

{f87} As previously noted, Dr. Benzinger testified that there was no way to know where

the partial inale profiles DDC identified came from or when they were deposited on the lab coat.

She opined, however, that, if the biter had left his sativa on the coat, she woizid 3iave expected to

find more DNA in the extractions taken froni the bite znat-k section.

{^881 Dr. Lewis Maddox, the DNA technical ?eader for BCI, also testified for the State.

Dr. Maddox testified that a typical DNA stajzdard is takezi frozn the rzlouth by way of 'ouccal

swab due to the large amount of DNA that is present in the mouth. Dr. Maddox specitied that

BCI usually has to "take a smaller cutting or dilute [a] sarnple in order to target [their] raFzge for

[a DNA] test" fi-o:n a buccal swab due to the fact that the swab contains too nzuch DNA. Dr,

Maddox confirizaed that DDC had "a very s-nall number of cells witii male DNA" in its

extractions and that no strong profile had erszer ;ed. Dr. Maddox agreed that .DDC's results

evidenced more ttkan one paitia.l male profile and that "the difference between [the] rnajor type

a.zrd [the] minor type [was] not very strong.;> Accoa-ding to Dr. Maddox, the results were "more

indicative of transfer of some type of DNA ° Dr. Maddox specified that he did not "see a strong

profile I2ere like [he) would expect from one individual tlaat's **^ bit[teti; an item."

{ C89} Dr. Maddox testified that preliminary amylase testing does not consut:le or alter

the azrtylase that is present on a sample such that the amylase would not be detected rvitl3 follow-

^.tp testing, AGcordingty, Dr. Maddox testified that he would kaa^ve expected SERI to conf-irm the

presence of amylase back in 1998 had there been a"slobbvring killer," as suggested by one of
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the defense witnesses at trial. Dr. Mac3dox testified that he also "would expect that we would

have obtained a male profile of stzong significant signal" had the biter ieft a signifxcazlt amount

of DNA on Margo's lab coat. Instead, Dr. Maddox pointed out that DDC discovered two partial

profiles without "a signi-ficarit cIifference: in the contribittiotzs of those two." Dr. Maddox

exptained:

I would expect if you had a large amount of DNA there from a person that created
a bitef ]maxk, 1would expect that yot< still wo-tiid havP seen more DNA from that
individual versus a background level, artd then also even within that background
level, you've got at least two individuals here that are about the same aznount,

Because of the low level of i^esirits obtained, the appearanr,eof more than osze partial pr ofile, and

the lack of consistency in the nxajor profile with regard to the inultipie profiles, Dr. Maddox

coizcluded in his laboratory report that "[t]he presence of txiultiple low-level sources of DNA is

niost easily explained by :incidentaI txaJisfer," rather fhan the presence of the biter's I:tNA.

{^(90} Dr. IVladdox also testified regarding the cuttings that BCI took froni the lab coat.

Maddox testified that, unlike DDC's threshoid of 100 RF[Js, BCI's threshold for allele

recognitioii is 65 RFUs. Accordingly, BCI will rely on resitlEs that even DDC will taot rely on, as

DDC's threshold is 35 RFUs higher ttaan BCI's. BCI's first cutting, labeled l l X.l, was taken

from the very middle of the bite niark, directly next to and to the left of the 19.A.. i cutting taken

by DD(:. That cutting (111. i) was then swabbed on its front and back sides to create 111.2 and

111.3. Dr. Maddox testified that the Y-5'TR testing performed o n . I I I failed to produce any

DNA profile whatsoever. Meanwhile, 111.2 and 111.3 produced a partial male profile, but BCI

dete.rmined that the results were "insufficietit for comparison purposes." Dr. Maddox explained

that BCI interprets its Y-STR testing results as a whole, rather thazi by each individual locus, and

that overall, for 111.2 and 111.3, there was "not enough information tlze:re for [BCI] '- ** to

make an exclusion for the saznple."

.0
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{4,191} In addition to l I1,1, 111.2, and 1113, Dr. Maddox aiso testified that BCI took

four other cuttings of the lab coat to determine whether it Iiad been subjected to widespread

conta:nination. In pai-ticular, BCl tested: (1) the area,just outside tile bite nzark section; (2) -tlle

left forearm area; (3) the r.iglit aran area in the sarne spot where the bite cnark had occt;rred on the

left; and (4) the back area, nearest the bottoni of the coat. Dr. Maddox testit.ed that Y-STR

testing BCI coxiducted ozz the four ctittings failed to detect atxy male profile(s).

Bite Mark Identificatioar Evidence

odontcllogy i-c;searcii, testified for the^q921 Dr. Mary Buslz, a:n expert in forensic

defense. Dr. Bush testified tliat, for bite marlc ide;:tification to be reliable, one rriust first accept

that human dentition is unique and tlzat unique der ►tition is capable of transferring to huinan skin

in a unique way. According to Dr. Bush, neither pt-emise can be scientifically proveti at this

point in tii-ne.

{^93} Dr; Bush testiired that she had conducted numeroits studies that slrowed dentition

could not be established as tinaque through mathematical uniqttezress. Specifically, Dr. Bu.sh had

irade measurements of teeth within a specific no^pulation using specific data points and had

found teeth that were mathematically irzdistiziguisbable within that popuiation, meaning that they

were ziot unique. Dr. Bush opined that, because the difference in teetli cannot be quantifzed in a

mathematical and statistical way, the uniqueness of dentition cannot be "supported as of today."

{¶94) Dr. Btish also testified that she had conducted tatam.erous studies on the ability cX

dentition featuxes to acct.irately transfer to skin. Dr. Bush explained that she conducted studies

using a mechanical jaw (dental models mounted on a vice grip) to bite cadavers multiple times.

In one particular study, Dr. Bush bit a cadaver 23 tiines using the same set of teeth and each bite

marlc appeared to be d'zfferent. Dr. Bush testified thai her studies allowed her to cozzclude that
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slae was unable to predict the range of distortion that occtu•s when a bite mark is made to skin.

;•7r. Bush agreed that, based on her studies, skin has z3ot been "scientifically established as an

accurate recording medium oz the biting dentition."

{1195} Dr. Buslz admitted that her expet-tise was purely sclrolarly in nattwe and tlxat she

bad never examined any "real-life bite[]marks" in her career. On cross-examination, she further

adrraztted that cadavers differ from living peopie in that their irzternal temperatures cannot be

raised to 98.6 for purposes of testirjg, they do not bruise, and aTiy movement that might occiir in a

living Person during a biting event can only be approximated otz a cadaver by having one person

nianipulate the cadaver while the other operates the mechanical jaw. Moreover, Dr. Bus1:

admitted that she placed all of the dots she used as data points in her mathernatical usriqueness

studies on the teeth herself, such that she I7ad to liave a statistician detenrrine a rate of error for

her plaUf'inerit of the dots.

{^(9G} Dr. Franklin Wright, Jr.; an expert in foz'ensic odontology, testified for the State.

Dr. 'Wright testified that he is board certified in forensic odontology, has personally examined

hundreds of actual bite marks throughout the course of his career, and lias testified as an expert

in forensic odontology on nurnerous occasions. Dr. Wright opined that buznan dentition is

unique and capable of transferring to human skin in certazza instances, but that the science of bite

mark aizalysis suffers due to analysts who "tend to overvalue very weak and poor bite[]mark

evidence and reach conclusions that are not supportab;e," According to Dr. Wright, bite mark

evidence is generally accepted within the scientific community, but its value in any specific case

depends upon the subjective interpretation of the analyst examining it.

1 ^j37^ Dr. Wright pointed out several flaws in Dr. Bush's studies. Dr. Wrig1it noted that

the proper placement of data points in any mathematical uzaiqueness study is "absolutely
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critical," as ianproper placement will afzect all of the study results. Dr. Wright explained tkaa.t

wherz he uses data poiizts to znatheinatically compare teeth, he takes digital photos of tl3e teeth,

blows up the pictures until they pixilate, and uses the pixilation points to place the data points.

Dr. Wright criticized Dr. Bush's mathematical uniqueness studies because she had placed the

dots for the data poirtts by hand. Dr. Wright sYtowed several examptes of images of teetla on

werewhich dots had been placed by hand. Speci^cally, he showed that, when those images

enlarged, they showed that the dots for the data points had not been placed on the exact edges of

t]ze teetla at issue.

{^j98} As to Dr. SusIi's cadaver studies, Dr. Wriglit testified that cadaver skin simply

cannot compare with livir:g skin. Dr. Wright explained that cadaver skiii on.iy distorts after a bite

for two to three minutes at inost because, u:olilce live skin, no bruising, contusions, or laceration.s

occur. Dr. Wright also testified that using a mechanical jaw to bite is problematic because the

jaw operates on a fixed IZinge that cannot mimic the wider range of movement that aii actual jaw

is capable of. According to Dr. Wa-ight, "[qhe patterns that are created in the real world

bite[Imark case do not at all resetnble the patterns [in] cadaver pinching."

€¶99) Dr. Wright testified tlxat, once it is determined tlzat a bite mark is a huzizan oiie,

there are five categories that can be used to describe tIle link between the bite mark and a

suspected biter. Specifically, a bite mark analyst can conclude that a persoiz is the biter, is a

probable biter, cannot be excluded as the biter, can be excluded as t••~he- biter, or tlxat the

identification is inconclusive. Dr. Wright testified that he had never used the first category

(person is the biter) in his career'uecause people do have similar sets of dentition.s and "if you're

saying that the person is the biter, to [him], it woiatd have to be so exclusive and so convincing

that it would have to have been witnessed." Dr. Wright fizrtlaer testified that he had used the
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second category, probable biter, a f'ew times and th:at category mears that it is "more likely than

not tl3is person's the bitex." DDr. Wright explained that the third category (cannot be excluded as

the biter) means that "there's some cliaraeteristics there that show sonze tinking but no-thing

tliat's definitive enough to include." Meanwhile, exclusion nreans there is "no association"

between the suspected biter and the pattern and inconclusive means the bite tnark looks like a

hiirrian bite marlc, "but there's really not anything else you can say about it."

1^1OO) According to Dr. Wright, biter identification in an open population, meaning one

whero anybody in the world can be thebiter,is "simply not siipported." By that same token, if a

closed populatior of suspected biters had similar teeth, Dr. Wrigl7t opined that it "would be very

diffic-uli:; i^ not imposaible, even with a great bite[;tr^ark to separate those individual

dentitions because of the siniiiarity of the teeth." Nevertheless, Dr. Wright opined that, when a

limit:.d population of suspected biters exists and the suspected biters have difierent dentitions, "I

thirzk vety reliably you can use bite[]tnark analysis for bite3- exclusion oF- biter identity." Dr.

Wright defined a closed population as "the suspected population of people who had con.tact with

that victim at tb.e time that the event occurred'"

{^IO1} On cross-exa.^̂ .ination,17T. Wright admitted that bite mark testimony has belped to

convict innocent people who were later exonerated based on other evidence, such as DINA. He

fiu-tlzer admitted that bite mark evidence shozild only be used as part of thr; evidence that exists in

a particular case and "should not be the only evidence." As to the particular experts that testified

in the State's case against Prade, Dr. Wright also agreed that their respective testimony was

problematic. In particular, Dr. Wright noted that Dr. xhornas Maxshall had testified in absolute

tenns that Prade was the bitei-, something Dr. Wright would not do, and Dr. Lowell Levine

testified that Prade's dentition was consistent with the bite mariC to Margo even thougli he also
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had adinitted that he had a difficult time with the individual.ization of sonze of tlie characteristics

lxe observed in the bite n3ark pattern.

Eyevaitn:ess Tdentification Evidence

(^(102} Dr. Charles Goodsell, an expert in eyewitness memory and iderztifzcation,

testified for the defense. Dr. Goodsell explained in detail how inemory works and testix eti that

xnany factors may affect an individual's ability to correctly recaII an event, including the amount

of attention the individual paid to the event, the individual's awareness of what they were

witnessing at the time it happened, tiae arnoiznt oi time th.e individual had to observe the event,

and whether the individual was under any stress at the time the event occurred. Dr. Goodsell

was unable to offex any statistics ab(yut the frequency of tnisidentifica.tion, but testified that

misidentification is "ctot uncornznon." According to Dr. Goodsell, of the 300 cases that the

Innocence Project reported as resulting in exonerations, `<faulty eyewitness testimony played a

role" in `'approx.iiuately 75 percent of those cases." Dr. Goodsell further testitted that the

confidence level of an eyewitness is "one of the zitost infl.uential factors a juror will consider

-wheiz considering eyewitness evidence."

1^103) Dr. Goodsell of.fered several criticisms of the identifications made by Howard

Brooks and Robin Husk in Prade's trial. As to Brooks, Dr- Goodsell noted that Brooks had

specifically testified that he "[d]idn't pay it no attezltion" when he heard a car "peeling of£" and

that his lack of focus could have tnade it difficult: for him to accurately store and retrieve the

event. Dr, Goodsell also noted that: (1) Brooks did not know that a crime was occurring when he

witn:essed the car drive off, (2) he only Izad a limited amount of time to view the driver, (3) his

view of the driver may have been obstructed by the glare of the glass between him and the

driver, and (4) he did not make an identification until almost three months after witnessing the
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event. According to Dr. Goodsell, all of the foregoing factors could have affected Brooks'

ability to correctly conz nit the driver to inezn.ory and to be able to identify him later.

Nevertheless, Dr. Goodsell noted that Brooks had indicated Iie was 100% accurate in his

identifkcation; a factor that may have influenced the jurors in their decision-making.

11;104} As to Husk, Dr. Goodsell testified that he also was not aware that a crime would

be occurz-%ng when he inet a man outside the Rolling Acres Dodge dealership the morsring of the

murder. Dr. Goodsell also noted that: (1) there was a Iei7gthy delay in between Husk's viewing

of the inan he believed to be P.-ade and his identificatiozi of Prade, and (2) Husk was exposed to

tlze t-nezlia i-eports about Prade numerous times before making his identificatiora. Dr. Goodsell

testified that, much like Brooks, ff-czslc liad beer confident about his ideTZtification of Prade and

his confidence level coi.ld have influenced the jury.

i^105} On cross-examination, Dr. Goodsell adniitted that it is possible for an eyewitn.ess

to be accurate, regardless of the scenario. rie fiarther admitted that he had no opiniozz as to

wliether Broolcs and Husk actually hati made an accurate ictentification. Dr. Goodsell conceded

that, even though he included in his affidavit that stress affects tnemory, he only had a general

understanding of that cozzcept from reading literatztre on stress, as he never personally researched

the effect of stress on memory. He also eoriceded that iie was not aware of aiiy statistics,

regarc^ing how often eyewitnesses are accurate in their i^?entifications. As to Brooks' ability to

accurateiy point out the other people wh.o were in tne parI.i:ng lot of Margo's medical building on

the rnorning of the intrrder, Dr. Goodsell testified that "people can be correct and they can

identify people."

The Trial Court's Analysis & Conclusion



49

{%06} NVitix regard to the DNA evidence, the trial couz-t relied upon several statements

fro;zi the Suprern.e Court's decisioa in State v. Prade, 126 Ohio St,3d 27, 2O10-0hio-1842,

wlxei-ein the Suprerne Court decided that Prade had not had a definitive prior DNA test. In

particular, the trial court deternairied ttzat the exclusion of Prade in the urzderlying trial as a

contributor of the DNA found on the bite i-naric section of ivlai-go's lab coat was "meaningless"

because the PCR testin; had excluded everyone other than 1V^argo. Pr ade at ^ 19. I'k^e trial coi.trt

furt}ier noted that the State's expert, Dr. Thor:nas Callaghan, had agreed that the bite t-nark section

"contained tiie best possible source of DNA evidence as to [Margo's} killer's identity." (Intern.al

cpuotations ornitted.) The t3-ia1 court wrote that:

[fjor this Fc]ourt's analysis, it is undisputed tliat (1) Dr. Prade's killer bit her on
tlae left underarm liard etough to leave a permanent iriipressioai oiz her skin

throi.tgh two layers of c'lothing; [and] (2) her killer is higihly likely to have left a
substs.ntiai qtaantity of DNA on her lab coat over the bite mark when he bit Dr.

Prade * * *.

The court also took as undisputed that DDC's testiiig had uncovered at Ieast t•Ro partial male

profiles -w-ithirz the bite niarlc section and that lPrade was definitively exciilcled as a contributor of

either profile.

{fj147} Based on all the DNA evidence the trial cour[ received, the court made six

specific findings. Specifically, the cotirt found that: (1) it was "far ;cszore plausible that the mate

DNA found in the bzte-mark section was contributed by the killer" than anyone else

becatise "saliva is a rich source of DNA znaterial, while touch DNA is a weak source"; ('?) the-e

was a low probability of contaYnination because four other sections of the lab coat had been

tested aad failed to fin:d any male DNA; (3) the State's suggestions as to the sources of possible

contamination were "highly speculative and implausible"; (4) the small quantity of DNA. that

DDC found did not affect the reliability of the profiles it had obtaizzed; (5) the small quantity of
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DNA that DDC found was attribvttable to different agencies havirag handled the bite mark section

and to the passage of time; and (6) Prade was conclusively excluded as the contributor of any of

the male DNA fourad on the lab coat. Later in its entry, the court wrote that it was riot convirzced

that die DNA results were "u.leaningless due to contamination, transfer touch DNA, or analytical

error." The court speci fied that "the more probable explaizations for the low level of trace ;nale

DNA. found on the bite-mark section of the lab coat are dtie to n.at-.tral deterioration over the

years, and to the testing of the saliva DNA from the bite-mark section of tlae lab coa` back in

199K." Tkte. cotrrt also wrote that "(t}#ie saliva from those areas was cozzsuzz-red by the testitrg

procedure, and unfortunately, these areas cannot be retested at this tinie."

{+^1()8} With regard to the bite mark identification evidence, the trial court determined

that "Cb]ite tnark. evidejace provided the basis for the guilty verdict" oii Prade's aggravated

rriurder coirnt. (Brxxplaasis omitted.) The trial court noted that neither Dr. Bt.asir, zror Dr. Wright

had tendered an opiziion with regard to the specific bite mark left on Margo, but tIaat both bad

cziticized etther the science bebsind bite mark identit`zcation or tlae bite mark identification

testimony that had been admitted at Prade's trial. 't'he trial court determined that "both experts'

opinions calx into serious question the overall scientific basis for bite-mark identification

testimony." Cansequently, the court determined that tire evidence presented at the PCR stage

would cause the jtirors from Prade's trial to "reconsider the credibility of the respective bite mark

experts[]" who testified at trial.

{^,409} Witla regard to eyewitness ideritification, the trial court noted that th.e testimony of

both Brooks and Hus: was problematic, given the length of time that had elapsed before either

rraan identified Prade. Based on the testimony of Dr. Goodsell, the court determined that a

nurriber of factors could have adversely affected Brooks' and Husk's ability to accurately recall
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the events of ttiat day. Consequently, the court concluded that "[blased upon the Y-STR DNA

test results, and ailer E-eviewiixg Dr. Goodsell's testii-noazy and affidavit, the [c]ourt believes that a

reasonab3e juror would now conclude that these two z,vitnesses were inistaken in their

ideiitification of [Prade]."

{fl 10} As to the evidence that was presented at Prade's trial, tlle trial court noted that all

of the evidence was circumstantiai in nature. "I'fze court ackiiowIzciged that there was testiznony

that Prade had called Margo a"slut" and that his behavior had both upset Margo and caused her

to be afraid, but wrote that, in the court's experience, "friction, turmoil, and name calling as:e not

uncominon during divorce procezclings." The court also acknowledged that there were problems

with Prade's alibi and tlaat the State had presented a financial motive for murder in the form of

nurnerous debts and evidetice that Prade may have subtracted his outstanding debts from tlle

atnount of Margo's life insurance policy before her murder. NevertkZeless, the court wrote that

the defense had presented evidence that Prade was not having fanancial problems and that the

subtractions Prade made froni the insurance policy were performed after Margo's deatli. The

cotYrt ultimately concluded it was unclear "[t]o what exten.t the jiiry was swayed by (the]

circumstantial evidence."

J!jl. 11 ) After discussing all of the foregoing evidence, the trial court concluded that Prade

had established actual innocence by clear and convincYng evidence. The cotirt. wrote:

The [] circumstantial evidence remains tenuous at best when cunjapared to the Y-
STR DNA evidence excluding [Pra.del as the contributor of the male DNA on the
bite mark section of the lab coat or anywhere else. `Fhe accuracy of the two
eyewitnesses' testimony at trial remains questioriable. The retnainiing evidence -
the testimony by friends and family of Dr. Prade's that she was in fear andtor
mistreated by [Pradel, the arguably faulty alibi and the debosit slip -- is entirely
circumstantial and insufficient by itself to support inferences necessary to support
a conviction for aggravated murder.
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The coilrt concluded tl-zat "[bjased on the review of the cotzcl:tisive Y-STR DNA test results and

the evidence fxozn the 1998 trial, the jc]ottrt is firmly convinced that s^^ reasonable juror would

convict [Prade] for the crime of aggravated i-nurder with a firearm."

This Court's Analysis & Conclusion

{^?112} T'liis Court lias condiicted an exlzaustive review of the record in this matter and

has arrived at several conclusions. First, we conclude that, while the results of the post-1998

DNA test.iDg appear at first g(ame to prove Prade's innocencc, the results, wllen viewed critically

and takezx to their logical end, only serve to gesxerate. ziiorP questions tliaii an.swers, Second, we

conclude that the State presented a great deal of evidence at trial in support of the guilty verdicts

in this case. Third, we conclude, consistent with c?ur precedent, that the jury was in the best

position to weigb the credibility of the eyewitnesses and to decide w'na.t weight, if ariy, to accord

the individuai experts who testified at Prade's trial. 1~iiially, we conclude that, having reviewed

all of the evidence in this matter, the trial court abused its discretion when it granted Prade's

PCR petition.

{^1131 Without a douiit, Prade was excluded as a coritributor of the DNA trat was found

in the bite mark section of Margo's lab coat. The DNA testiFig, howevez, produced exceedingly

odd results. Of the testing performed on the bite mark section, one sample (19.A. 1) produced a

single partial male profile, another sample (19.A.2) produced at least two partial male profiles,

atid a tlzix'd sample (I 11:1) failed to produce any male profile. All of the foregoing sanxples were

tlicen from within the bite mark, sorne directly next to each other, but each sample produced

completely different results. Meanwhile, the testing performed ozt four other areas of tlle lab

coat also failed to produce any n3ale profiles.
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{^114} There was a great deal of testimony at the PCR heaz-zng that epitkiel;al cells fi-om

the moutli are generally plentiful. 3:o:cleed, Dr. Maddox testified that buccal swabs fi-oni the

mouth are the preferred riietilod for obtaining DNA standards flom people due to the high

content of cells in the irkouth azd that, because a bziccal swab typically contains inillions of cells,

it is usually necessary for BCI to either take a smaller c<tttting or to dilute a sample so tlhat its

testing equipment can handle the amount of DNA that is being itzptfitted for testing. Dr.

Benzinger testifiedtliat the idealaniount of ce31sfor DNA testing is about 150 cells and tl3at the

threshold amount for testing :s about fotir cells. There is no dispute that ttae testing tlaat occurred

Itere was at or nea; tiie threshold amount. Specifically, Dr. Betizinger testified that 19-A..I only

contained about three to five cells and 19.A.2 only contained about ten cells. Thus, despite the

fact tt-iat tltere are ustially millions of cells present when the source of DNA. is a person's motitli,

the largest amount of DNA located here was ten cells: Moreover, those ten cells were not from

tlxe same contribcitor.

f^, X2S} When DDC tested 19.A.2, it discovered at least two partial zrzale .profiles. More

importantly, the riiajor profile that had emerged w:hen DDC tested 19.A.l„ was ctif,ferent than the

fnajor pr•ofile that enrer ged itihen 1ADC tested 19.A.2. While the results fi-oriz 19.A.1 showed a 15

allele at the D^.'S437 locus, the results from 19.A.2 showed a 14 allele at tkie DYS437 locus, with

the 15 shifting to a z-ainor allele position that fell below DDC's reporting tliresltold. Ti1us; zn .

iles emerged in. I)DC's tests, the major profileaddition to the fact that two different partial praf

that emerged was not consistent. It cannot be said, thereYore, that even though multiple profiles

were uncovered, there was one consisterit, stronger profile that emerged as the profile of the

biter.
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{^1116) The incorzsistency in the major profile in DDC's tests calls into question several

of the cozzclr:isions that Prade's DNA experts made. For instance, Dr. Heinig stated:

, I believe that the major DNA that[Blased on everytliing that I've testified ^to]
we obtained from [ 1-9. A.2, is very likely from the saliva, and that if there is
contarnination the minor alleles, for instar-ice, could be froixi contact frotxi an.other
individual or more than one irrdividual

Because the nlinor allele in 19A2 was the major allele in 19.A,1, however, it is dif^'icult to

understaiad how I]r. Heinig could distinguish between the two and rely on oiie as "the major

D?^TA" while attributing the other to contarnination_ Sirnilarly, Dr. Straub testified that he felt

"that the bitixig activity should leave a lot more cellular material than toucti woulci; and,

tl7ci-efore, if they're getting any result, now certainly some of that should be frorra the biting

event" Yet. DDC did not find "a lot n;.ore cellular material"frorn one profile. Instead, it

un:;overeii inconsistent major profiles within ttrz extremely low ctm_oul2t ofDNil cells.

{+f(117} .Another signi#icant reality about the bite rrzarlt section of Nlargo's lab coat is that

ar,iylase testing resulted in a negative test resrllt. Even back in 1998, theiefore, it was

deterrnined that no arnylase (saliva) was preseiat on the bite mark section. That fact rebuts any

assertion that tlxere was a"slobberirig killer." It also undercuts the assuinptibxz made by both the

defense witnesses and the trial court that there had to be DNA. from the biter on the lab coat d.ue

to the large atnount of DNA in saliva. Quite sij-nply, there was never a slired of evide;zce in this

case that the killer actually deposited saliva on the lab coat. Even back in 1998, Dr. Caliaghan

testified that "if someon.e bites sotneone else or that fabric, they rnay have left i-)NA there. It can

be of such a low level that it's not detected. Or they may have left rio DNA t.here." (Emphasis

added.) The only enzyme test conducted to determine whetlier saliva was present, the amylase

test, was negative. And while the prelizninary test showed probable aFnylase activity, Dr.

$enzinger specified: "[i}f the corxfirrrzatoiy test is negative, then your results are negative."
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{^118} Although the trial court rejected the State's contafnination theories as "highly

speculative and iripla.usible," the results of tiae DNA test.ing speak for themselves. The fact of

the matter is t}iat, while it is indispata:b3e that there was only one killer, at least two partial inale

profiles were uncovered within the bite mark. Even Dr. Heinig adnritted that, for that to have

occurred, there liad to have been either contarniiiation or transfer. And, while tlae lab coat itself

was not contaminated, as evidenced by the negative results obtaiz3ed on the four other locations

cut from the coat, the inescapable fact, once again, is that the bite mark section itself produced

more than orxe partial riiale profiie. Whatever the explanation for how zx3ore than one profile

came to be there, the fact of the matter is that the profiles are there.

j^1119 j£3oth tkae deferrse experts and the trial court concluded tlaat the only logical

explanation for the low amount of DNA found in the bite rnark scctiokz was that a substantial

anio-Lrn.t of the biter's DNA was lost due to the various testing that occurred over the yeais arad/or

the DN^-1. simplv degraded with time. Dr. Straub, in particular, deemed it "somewhat far-#`etchett

and illogical" to suggest that all of the partial profiles DDC discovered cazne frozn, people other

tlzan the biter. To conclude that one of tlie partial profiles DDC discovered belonged to the biter,

however, one also raaiist employ tenuoias logic. That is because the three to five cells from

19.A.1 uncovered oile major protile, aiid the tezu cells from 19.A.2 uncovered a different major

profile and at least one minor profile. The total arnount of cells for each major profile, therefore,

had to be veay close in nurrzbeF-. For one of tlzosP major profiles to have beez the biter, that DNA.

would have had to either degrade at exactly the right pace or have been removed in exactly the

riglit amount to make it znirror the transfer/contamination DNA attributable to the other partial

profile(s) DDC found. It is no more illogical to conclude that all the partial profiles DDC

discovered were froni transfer/cozatamilzation DNA, tltari it is to conclude that degradation or
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cellular loss occlarred to suc}z a perfect degree. The former conclusion also comports witli both

Drs. Maddox and Benzinger's opinioia that "[t]he presence of multiple 1o-w-level souz-ces of DNA

is most easily explained by incidental transfe`."

r¶120} As previot€sly noted, there is no dispute that Prade was definitively excluded as

the sourve of the partia? ii:ale profiles that DNA testing uncovered. The problern is, if norae of

the partial male profiles cazi-ie from the biter, that exclusion is meait.ingless. Having coziducted a

thorougki review of the DNA results and the testimony interpreting tbose results, this Court

cazu3.ot say with any degree of confitleilce that some of the DNA from the bite mark section

belongs to Margo's ?ciller. Likewise, we cannot say with absolute certaiiity that it do-es not. For

alrzkost 15 years, the bite nxark sectzon of Margo's lab coat 11as been preserved and has endured

exhattstivz sampling and testing in the hopes of discovering the true identity of Margo's kilxer,

The only absolute conclLi,sioo: that can be drawn from the DNA. results, however, is that their true

meaning will never be knowrn. A definitive exclusion result has been obtained, but its worth is

wholly questionable. Moreover, that exclusion result must be taken in context with all of the

other "available adinissible evidence" related to this case. R.C. 2953.21(A)(l)(b); R.C.

2953.23(A)(2).

{fj1:31} The amount Ul' circumstantial evidence that the State presented at trial in support

of Qradc's gqrilt was overwhelrn.ing. The picture painted by that evidence was one of an abusive,

dorrinec:ring husband vvho becante accustomed to a certain standard of living and who spiraled

out of control after his successful wife fiE2ally divorced him, forced him out of the house, found

happiness witlr another zrxan, and threatened his dtvindlittg fin.ances. 'I'he evidence, while all

circumstantial in nature, came from numerous, izzdependent sources and provided answers for

both tlae means and the motive for the murder.
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{T122} There was testit-qoiiy that, even before tbe divorce, Pracle frequentlv showed up :n

uniform when Margo went out to socialize witli. her friend:s. As their relationship so-Lared, there

was evidence that Prade progressively turned obsessive; recordittg Margo's pl^one calls, calling

the babysitter to try to locate her, and going to her medical office at night. Numerous people

testified that Margo was afraid of Prade and that she had never ex,pressed a fear of anyone else.

There also was testiinorzy tlaat Prade was verbally abusive, botli before and after the divorce, and

that he turned physical when the two fought, pushing Margo's head back and t7silig his hand to

pus4i her nose in." Moreover, tbere was testimony tizat; sometirne in the months before her

iriut•der;1'rade had "grabbed [Margoj by lier neck arid told ller he'd kill 1ier."

{^I23} In -ternis of- the motive for the tnucder, there was testimony that the nrurcler

occurred around the same tir^e that (1) Margo and 1'-Iolston were contemplating r.narriage and

childrep., (2) Margo planned on seeking an increase in child support, and (3) Prade's finances

we.re in jeopardy. Because Prade still had access to the marital home and to Margo's mail, the

evidence was such that 1_ie might have had knowledge of any rrumber of Margo's plans, including

her plans to modify the child suppoat. Williams, Margo's attorney, testified that she sent Margo

a Ietter about the filing fee for the child support modificatiork only a few days before Margo's

murder. Meanwhiie, there was testiznony that Prade had spent the weekend before t.he murder in

Margo's house where be easily could have seen the letter. Williams also testified that, when she

was looking for Margcys insurance papers at Margo's house on the day of the murder, Prade

stated that the papers should be there because he had "just [seen] thern [there] a couple days

ago."

(^(1.24} Apart from the enormous difference in Margo and Prade's salaries, Prade

admitted that he had incurred several hundred dollars in returrzed check and overdraft fees from
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his baftk in the months shortiy before the murder and that, as of the day before the rriurder, his

checkbook balance was zninus $500. fl.motig the insttranc,e Margo had was a$75,000 policy for

which Prade was the sole bene.ftciary. Thet'e was evidence that Prade had subtracted a variety of

his debts from that $75,000 policy arraount on the back of a bank deposit slip dated October 8,

1997, a month before 1Vlargo's murder. And, while Prade claimed that he ir^ade those

subtractions after Margo died, tl-iere was eviderace that at least one of the debt amounts (the debt

fi-om Kay Jewelers) only corresponded to the artaount of debt that was outstanding before the

rnurder; not after it. Ftirther, Margo's $75,000 policy tix%as set to lapse in February 1998, some

tliree inonttrs after Iaer murder. On the day of Margo's n-lurder, Prade was heard saying that he

had just seen. Margo's insurance policies in her house "a couple days ago." Accordingly, there

was evidertce that Prade was not only aware of the policy, but also that the policy was set to

expire in the very near future. Margo was murdered while the policy was still in effect azzd while

Prade was in a precarious fnancial position.

J^[x25} With regard to the murder itself, the evidence was that the inurder was

premeditated and vezy personai. Whoever killed Margo was farniliar with her schedule and

waited for her in the parking lot of her medical office. The killer then walked toward the van in

fuli view of Margo and gained access to it. Because there was testimony that the van had an

auto-lock feattire that would have been engaged, either Margo unlocked the van doors to let the

killer in or the killer had the keys to the van. As stlch, the evidence refuted aFiy th.:ory that a

stranger killed ivlargo. Additionally, the period between which the killer entexed and exited the

van was brief and neither Margo's jeweiry, nor her purse, were talcen from the vazz. The

evidence, tberefore, supported the conclusion that 1Vlargo's killer entered her van for the sole

purpose of rriEZrderitig her, rather than to steal any personal items from her. Moreover, the
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evidence supiioz-ted the coziciusion that the mu-rder was very persoiaal, as the attack was so brutal

and thoroargh. fn partictalar, the killer bit Margo forcefully enotigh to bruise her through two

layers of clothisig and shot her six times, despite the fact that eitlier of ti^e f2rst two shots would

have incapacitated her. The killer aiso pulled Margo forward forcibly enough to rip the buttons

from her lab coat before discharging the last three shots.

{tf26} As for Prade's alibi, there was evidence that the gyin at his apartAaient was only a

six minute drive t'rOm Margo's riiedical office and that there would have been sufficient time for

Prade to m urder Margo either before or after going to the gyir_. Lieutenant Myers recounted how

Prade relayed his whereabouts that day with eerie detail, calmly describing not only the specific

con-teiat of the television progratn he watched while he was at the gym,'out also the exact order of

the exercise routirze that a woman at the gyrn had per formed_ She also recot7nted how Prade

appeared as if he had just stepped out of the shower, despite his caaim that he was near the end of

his I(-,ngthy workotit. Fiirtkter, there was eviden:ce that Prade actively soligI1t out the tvonaan at

the gym aiid asked her to provide an alibi for him, even though Lieutenant Myers had

specifically instz-L}cted hixn not to speak to the wornan, That same woman had a very well

established, consistent workout routine of five to severt days a week and, if the need for a:n alibi

arose, cottld have made for an ideal alibi witness.

j^[127} In its judVnent entry, the trial court noted that "fz.iction, turmoil, and nazne calling

are not -uncoznznor< during divorce proceedings." Friction, tunroil, and name caiiing, ho-wever,

are distinctly different than stalkiiig, wiretapping, arguments with physical components, and

death threats. There was significant evidence that the negative situation between Margo and

Prade escalated far beyond any typical divorce proceeding. Moreover, that evidence stood

separate and apart from the expert testimony introd3icc:d at trial. It is wholly unclear to this Court
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that "hite rnark evidence provided the basis for the guilty verdict" on the aggravated

mLrrdet• count. The State presetlted an enormous anlouzat of evideiace in this case, and this Court

cannot say that any one piece of evidence resulted in the guilty verdict. Rather, it stands to

reason that all of that evidence, viewed as a whole, provided the basis for the g-Lx.itty verdict.

}T128} With regard to the bite mark identification and eyewitness identification

testinxony, eacli of the defense's experts had critical things to say about the experts arzd

evewitnesses who testified at trial. This Court has repeatedly Iield, however, that witness and

expert credibility determinations as well as the proper weight to afford those deternainatioais fall

squarely within the province of the trier of fact. Eg., State V. Erotivnina,9th Dist. Surntpit No.

26687, 20l_7-C)hit}- 2'7$7,^ 18; Krone v. Krone, 9th Dist. Summit No. 25450, 2013.-(7hio-3196, 1E

16, Defense counsel at tri.al cross-examined the eyewitnesses on the zxiajority of t.he weaknesses

xaised by Dr. Goodsell, the eyewitn.ess idez3tification expert at the PCR hearing. The jury,

therefore, was well aware of the possible problerns with the identifications of the respective

eyewitnesses and chose, nonetlieless, to believe them.

{^129} As for the dental experts, the Jury was essentially preseiited with the eitire

spectrum of opinions on the bite mark at trial. That is, one expert testified that Prade was tPte

biter, one testified that the bite ziiark was consi:stentwith Prade's dentition, btit that there was not

enough there to make any conclusive determination, and the third testified that Prade lacked the

ability to bite anything. Moreover, the expert -w'1-io defitiitively said Prade was the biter, Dr.

Marshall, also said ttzat the expert who determined a definitive inclusion could not be i-nade (Dr.

i..evine} was "one of the leading bite[]mark experts in the country." The juzy also heard

testimony during cross-examirnation that dental experts often disagree and that bite tnark

testimony has led to wrongful convictions. ha short, the jury had rrzuch of the same %nformation
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before it at trial tliat the experts at the PCR stage presented and, in light of all that information,

found Prade guilty.

{¶134} Having reviewed the enfiixety of the evidence, we mtist conclude that the trial

coart abtisetl its discretion when it grar3ted Prade's 1'CR petition. Giveiz the enormity of the

evidence in support of Prade's guilt and the fact that the niearingftitrtess of the DNA exclusion

results is far froni clear, this Court cannot conclude that Prade set forth clear and convincing

evidence of acteiai innocence. That is, we are not firrnly convinced that, given all of the

fare^oiPZg, "Fao reasonr^hle f^ctfinder would liave found [Prade,l guilty.'° (Emphasis added. j R.C.

2953.21(A)(i)(b); R.C. 2953.23(A)(2). As sucl3, it was an error for the trial court to gr•ant

Prade's petition and to order his clzsclzarge fronn prisora. The State's sole assignment of error is

sustained.

II:I

{^1311 The State's sole assignment of error is sustained. The jud gn.ieiit of the Sumxnit

Coirnty Court of Coxnrnoii Pleas is reversed, and the cause is remanded for l:'imther proceedings

consistezat with the foregoiirg opizlion.

Judgment reversed,
and cause reznanded.

TlZere were reasonable grouuds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Comznon

Pleas, Cottnty of Sunumit, State of Ohio, to carry tlais iudgment into execu.tiou. A certified copy

of this journal entry sha11 coristitute the mandatir, pursuant to App.R. 27.
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Immediately txpon the filing hereof, this document shall constitute the jou;nal entry of

judgmerit, and it shall be file stamped by the Clerk of the Court of Appeals at which tir.rie the

period for i-evieAv shall begin to r-un. App.R. 22(Q. 7'he Clerk of the Coturt of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to fnalce a irotation of the

mailing in the docket, pursuant to App-R. 30.

Cosis taxed to Appellee.

BET1I WHITMORE
FOR THE COURT

I-II~;NSAL,1.
CONCURS.

BELFANCE, P. J.
C©NC7JRRIN{3 :[N JtJDG1y1ENTT QNLY,

^f,132} 1 concur itz the nzajority's Judgznent because I agree the trial cotirt's judgment

should be reversed, albeit for a differezzt reason. I also concur in ttze majority's analysis and

reasoning as to wlzy the abuse-of-discretion standard is the appropriate standard of review.

€^133} R.C. 2953.23(A)(2) states

Whether a hearing is or is not held on a petition filed pursuant to section 2953.21
of the Revised Code, a court znay not entertain a petition filed after the expiration
of tlie period prescribed in division (A) of that section or a second petition or
siiccessive petitions for similar relief on behalf of a petitioner unless * * * ft]he
petitioner was convicted of a felony, the netitioizer is an offender for whom DNA
testing was performed ifnder sections 2953.71 to 2953_81 of the Revised Code or
under former section 2953.82 of the Revised Code and analyzed in the context of
and upon consideration of all available admissible evidence related to the
inmate's case as described in division (D) of section 2953<74 of the Revised
Code, aiid the results of the DNA testing establish, by clear and convincing
evidence, acttzai innocence of that felony offense * * *.
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Actual innocence

means that, had the results of the DN.ta. testing been presented at trial, and

had those results been araczlyzed in the context of arZd upoi1 consideration of all

available adrrissible evidence related to the persoai's case as described in division
(D) of section 2953.74 of the Revised Code, no reasonable factfinder would have
found the petition.er guilty of the offense of which the petitionez' was convicted

(Eznphasis added.) R.C. 2953.21(A)(l)(b); R.C. 2953.23(A)(2).

^1(134} Thus, the trial corirt was charged with examining all of the available adznissible

evidence and ttien making the detennination whether the defendant established by clear and

convincing evidence that no reasonable factfinder wotiIcl have found hir:a t;uai.ty of the offense of

aggravated murder. While I believe the ti-ial court's reasoning process is logical, upon close

exaininatio,z of the journal entry, I would conclude that the trial court failed to appropriateiy

a.pply the standard at issue and, thus, abiased its discretion. As noted above, the trial court was

required to consider whether the deferzdant established by clear and convincing evidence that no

reasonable trier of fact wotiid have found NCr. Prade guilty of aggravated inurder in light of all

the available adrnissible evidence and all of the results of the DNA testing. See R.C.

2953.21(A)(1)(b); R.C. 2953.23(A)(2). And while at first glance it may appear the trial court

followed the standard, I would con.chEde that it did not actually do so. See R.C. 2953,21(A)(l);

R.C. 2953.23(A)(2).

{?(1351 Instead, it seeins that the trial courtfzrst considered the DNA results in isolation;

fotind that the defense DiNA experts presented the more logical interpretation of the results atad

fqen took only the results presezited by the defen.se DNA experts and considered that along with

the trial testimony and other post-conviction relief evidence. : In other words, the trial court first

weighed the competing expert testimony and chose what it found to be the rxaore reasonable

expert opinion and then considered the remainder of the evidence from the perspective of a
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rea.sonable factfinder who did not have the State's Dlti.r.A expert testimony before it. Although

this distinction rzzay appeax subtle, it is critical. For puzposes of actual-innocence post-conviction

relief, the tt-ial couit cannot make an initial determination as to which expert is more credible or

beLievaSle to the exclusiotr of other expert opinions. IJrilike the typical trial scenario where a

trial coui-t judge has discretion to select the tnore convinciiig expert, in the actual-innocence post-

conviction relief scenario, the status of the evidence must rnirror that which actually wou.ld: be

before the factfinder. Were this matter actually at trial, the trial court would not be choosing

which expert it fou.nd more credible prior to sending the jury for deliberatfon. Rather, the jrzrors

would be weighing the respective positions of the State and the defense along with all of the

other direct and circi.imstantial evidence, Thus, the trial court had to pnt itself in the shoes of a

reasonable juror who had before it both ttxe State's expert testimony and the defense expert

testiniot'►y adduc,ed at the post-conviction heat'ing along Nvith all of the other available evidence

and theri cottsisler whether any reasonable trier of fact could have found ivir. Prade guilty of the

offense. Because it is apparent that the trial court did not properly exar3aine the evidence in this

manner, ? agree the jiidgtnen.t zr_ust be reversed. I-iowever, I do not believe this Court should

undertake this analysis in the first instance and 1 arn: troubled that the main opifiion's analysis is

inore in keeping with a de novo review of the nzatter. Therefo.re; I would reinand the tnatter for

the.trial court to properly apply the applicable post-conviation relief standard.

1^136) To be sure, in the post-conviction relief context this task is not ea;y. NIoreover., it

is obvious that in light of the new eviderce presented, a factfinder cot3fronted with all of the

evidence could ultimately place less weight upon some ox the cireumstantial evidence that may

have seemcd compelling, and ultimately deter7nirtative, during the initial trial. The new DNA

results obtained from Dr. Prade's lab coat definitively exclude iVfr. Prade as the source of the
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DNA tested; on that the experts a;xee.S Mr. Prade is tiot the source of any of the DNA recovered

frorrz Dr, Prade's lab coat. Moreover, the bite-mark identzfcation testimony which was the

centerpiece of the physical evidence at trial has been discredited at the post-conviction hearing.

The problenz is tI:at the experts cannot agree on what the DNA results xneari: Mr.1'rade's experts

assert tlt.at the biter's DNA was hit;bly likely to 'be present in the bite-mark area tested and, if that

is true, Mr. Prade could ziot be the biter or killer; however, the State's experts inaintain that the

DNA present iristead likely represents incidental transfer andr'or contamination and it cannot be

said with any certainty whether tlle biter's DNA was present and tested, particularly in Ii^ht of

the all the prior testing and t1:e passage of tiine; However, as point.edout by Dr. Beu:ci:xger,

forezsic DNA experts do not prUVide opinions as to how or when DNA was deposited, rather, the

experts report the facts concerning the DNA itself'. In that regard, all of the expet-ts agree that

Mr. Prade is definitely excluded as ttZe contributor of any DNA tested from the bite-mark area.

{¶137) TI1e trial testizziony established that the persori who bit Dr. Prade went throu;k,

two layers of clothing that resulted in leaving a bite-zn.arlc impression on her sldn. It was the

State's position at trial that Dr. Prade's killer made tl-ze bite mark, a position that was at the heart

of its case given its arguinent that the bite mark itself matched Mr. Prade's dentition. At the

post-con:victioix hearing, the defense experts opined that, given that it is presamed that the killer

bit Dr. Prade, and that biting someone slaould leave saliva behind (which is an abundant source

of DNA), it is highly likely that at least sorrie of the DNA recovered from tlae bite-rr:+.ark area

would be from the killer. Dr. Straub agreed with trial experts that whoever made the bite mark

5 IrS addition, Mr. Prade was excluded as a source of DNA on the fngemail clippings taken^: frorn

Dr. Prade.
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would have had to leave a crucial arzzoui3t of cellular material on the area and fuither concluded

that a forcefulbite would be highly likely to leave enough DNA to be recoverable 14 years Iater.

Dr. Heinig also agreed that a hard bite rnarle would likely leave enough DNA on fabric so that, in

later conducting '1'-STR testilzb, DNA frosn the biter could be detected. Dr. Maddox, one of the

State's experts stated that lae could not ru€e oc:t the possibility that some of the DNA in the

sample dici come from the per:sorz who bit Dr. Prade. Accordingly, the defense argued ttxat the

State's absolute position that all of the DNA present must have come fi'orn a weaker source of

DNA (i.e., transfer asadlor coza.tam.ination) ratlier than the undisputedly stronger source (i.e.,

saliva from tl,*e biter) was illogical, unreasonable, and highly spectalative.6

{^138) Dizring the hearing, ttiere was much debate about whether there was an.iylase (a

Lorrzponent of sa€iva) preserit when the FBI began. its testing in 1998. From the State's

perspective, the abserkce of amylase bolstered its positioiz that the source of ttze DNA on the bite

n-iark was tiot from the biter, but from contamination. `I'he defwnse experts explained that the

absence of aznylase in the confirmatory test did not necessarily m.ean that saliva had not beezx

present in ttie area. Instead, the absence of amylase in the subsec€uent confirmatory test

performed by the FBI in i998 could have been due to the treatment of the fabric whicil removed

the anrylase present such that the confirrnxatoa.y test would kzave been negative. Notwit.hstandin,g,

there was testimony that, because saliva is a rich source of DNA, the inability to conl"zrra the

presence of ain.ylase tl3.rougb amylase mapping did not mean that DNA froan the celts in the

saliva would not be recoverable from the area.7

5,A.s an example, Dr. Maddox theorized that Dr. Prade's patients could have sneezed on her thus
depositing sonae DNA on her lab coat while t}ze defense pointed out that there was absoltltely no

evidence suggesting this occun-ed.
7 The defense also presented a letter from tlze Ohio Attorney Geiieral's office authored prior to
the DNA testiiag describing State expert Dr. Benzinger's belief that (1) the absence of a
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{^139) The State's eNperts also questioned the reliability of the DNA testing results due

to the low iitti-nber of cells tllat were tested. IIoujevet-, the experts agreed that small qlaantities of

DNA do not preclude DNA testing atid an exclusion is not necessarily unreliable simply because

there are fewer cells to test. Despite the low nuinber of ce1ls, the testitZg results that were relied

upon contained DNA atnotints that were above the thk'eshold necessary to obtain a reliable result.

It was further established that a;-eliable exclusion could be established with a partial pi-ofile.

The State also argued that the low 'rct3rnber o;cells supported the theory Iffiat the DNTA. that was

presesit was not froni the biting killer but rather frorn random sources or contamination.

fiowever, the defense experts explained that the low quantity of DNA could be due to all the

other testiizg (DNA, blood, and amylase) that had occurred resulting in a significant loss of some

of the DNA and: the substantial amount of Dr. Prade's blood oai the coat which also could have

itrziracted the amottr3t of recoverable DNA• In addition, degradation of the DNA cou.ld have

taken place over the passage of time. Moreover, the defense experts did not dispute the existence

of two partial male profiles, but instead noted that saniples containing more than one DNA.

profile are quite common. Frzrtzkez-, becairse incidental transfer DNA is likely to be fotkrzd in a

smaller ainoiant and is a weaker DNA source, it woiild be reasonable to conclude that DNA that

was capable of beirag recovered after all this time was more likely to be fi-om the biter (who

would have likely deposited a much larger quantity of DNA than someone wbo just touched Dr.

Pxade). In this regard, defense testimony indicated that "drop in"& contamination is very

confirmatory test for amylase did not elizrzinate the ability to find DNA and (2) that it was rrzttch
more likely to find identifiable DNA from,-saliva than from someone siaxiply toucbing the coat
because saliva contains much greater quantities of DNA tharz skizi cells whicfl might flake off
due to touching an article of'clothing.

This occurs where an allele that is not supposed to be in a pro i'ile sporitaneously appears in
amplification because of contazninatioh.
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urcortatnon. Moreover, while Tnultiple tlreories were offered by the State as to how

contazninatioi7 cotild have occurxed, the defense experts rebutted these theories.9

{t144} With respect to the bite mark left or7 Dr. Prade's skin, at trial there were differing

opinions by the three experts. The defense expei-t at the post--conviction relief heariiig

maintained that there is not enough scientific evidence to de:notastrate that launxan dentition is

unique es}ough for bite-mark identification evidence to be reliable. The State's post-conviction

1-iearing expert did not agree on that particular point but nonetheless cast doubt upon the expert

testimony at trial as well as whether any bite-mark identification testimony was appropriate ira

thts case. He aclmowledged that the bite-inark testimoi:y at the trial was problematic and tllat he

would not have testified that 1Vir.1-'rade was definitively the biter, ln addition, the State's expert

noted that bite-mark evidence should not be the sole evidence used to identiiy a suspect and that

bite-rnark testimony had helped to convict people who were later exonerated. Thus, whde the

tltree experts at trial were divided as to whether Mr. Prade could have made the bite rnark, the

evidence at the post-conviction relief hearing would likely only fut-ther call into question the

experts at the trial who maintained that Mr. Prade was, or could have bee:n, the biter on the basis

of bite-mark identification.

{q(1:41) Also at the post-coiaviction relief lieariiig, the defense presented an expert on

eyewitness identification, who pointed out the problems with the identifications made by Mr.

Husk (the man from the dealership) or I0r. Brooks (the rnan otztside. Dr. Prade's medical office).

For example, there was a lengthy delay from when Mr. Husk Ifirst viewed the person he later

4 For example, the State argued that displaying the lab coat at trial cod.il.d have led to
contarnination. However, the defense pointed out that this was not possible because the sample
had been removed from the coat, In addition, the State was granted leave by the trial cozzrt to test
the lab coat for contamination; however, no DNA was found anywhere on the lab coat around
the areas of the bite mark.
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identified as Mr. Prade and when he actually identified Mr. Prade as the man he saw. With

respect to Mr. Brooks, the defezzse expert noted that Mr. Brooks did not Ixave zrztich time to see

the driver of the car and his view of the driver may have beeai obscured. In addition, Mr. T3rooks

did not iznznc;diateiy identii'y Mr. Prade as the rnatz he saw whezz questioned by police btit

identified him only after his third rneeting with police some three xnonths after the murder after

much publicity about the murder in the media. Additionally, the expert pointecl out that the jury

could have been swayed towards believing the eyewitnesses giveEi the certainty they expressed

concerning their identificatiozzs. In addition, the expert t.e.stifierl that faulty eyewitness

identification is not uttcornmorz; he iztdicated that approx.irnately 75% of the Iz7nocezice Project's

300 exorzeratiozis involved m.isiderztification by eyewitszesses.

^f,l42} Assuming this expert's opinion would bive a t:act(inder pause about tlie testimony

of those two eyewitnesses, it znightlikewise cause a juror to be iziore apt to f'rrxd the identifzcatiou

made by the woman from Mr. .Prade's gym to be niore reliable in light of the fact that she had the

oPPortunity to see him for a longer period of time. She testified that N1r. Prade czitered the gyrz

partway through her rotttine and that she could have arrived at the gyzn anywhere from 8:30 a.m.

to 9:30 a.m. to start her 30 minute worko-ut. If slie in fact az-rived later, for example around 9:00

a.zn., N4r. Prade would have been at the gym at th.e time Dr. Prade was killed.

143} Nonetheless, as noted above, the State also presented evidence at the post-

corzviction relief hearing which offered a difierent e:xplaiaatioza concerning the significance of d'^e;

DNA evidence. The State's experts pointed out that the aniount of DNA actually recovered fa-om

the bite-mark area was quite sniall, which would not be expected in an area that was bitten, and

covered in saliva. The State's experts noted that the passage of tinre and the number of people

that handled the lab coat coz.itd support the conclusiazz that the DNA found represented
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contamination antL/oz incidental transfer as opposed to DNA from the'oxtet-. They testified that

there was inore tliazi likely soine level of incidental transferlcon.tarninatioz). becatise two partial

male DNA profiles were recovered tzom at least one of the sarnples. One of the State's experts,

in discussing the sazrzple corrtairiing the two partial ixzale profiles, noted that tf3ere was not a

major difference in the strength of the tnajor and minor profile obtained; thus, the expert

iridicated that this was znore likely to represent incidental transferlcor_tainiiaation, as he would

expect a stronger profile if it was DNA from the biter. With respect to the anxy3ase testing, the

State's experts indicated that the fact that the presumptive test was positive but the contirniatory

test was;iel;ative supported the conclusioai that the atr,ount of cells even originally deposited was

very low. Moreover, the portions of the lab coat that presumptively tested positive for an-tylase

were consirrried in the subseqtlerit PCR DNA testi:ng,10 which was conducted prio- to the

availability of Y-5TR. DNA testing; therefore, the portions of the coat nxost likely to contain tlze

killer's DINA were not even tested specifically -for the presence of male DNA. Overall, given

tliat the forensic experts do not opine as to when or how DNA is deposited, the one certainty

agreed itpon by the State and defense is that the DNA recovered was notMr.: Prade's.

{+^144} The trial record in this case is voluminous as is the record of the post-conviction

proceedir3g, Tl-tis cao.rt should not undertake a de novo review of the evidence nor iin:pose its

own reasoning process upon the trial court. The abuse-of-discrution standard of review by its

very nature permits a trial court to exercise discretioii irzrnaking a determination so long as the

exercise of its discretion is not unreasonable, arbitrary, or cinconscionable. An appellate court

may not impose its otivzi choice when reviewing +:kte trial court's exercise of discretion'but instead

^° The PCR testing recovered only Dr. Prade's DNA.
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i-nust evaluate whether the determination that was a product of the exercise of discretion was oiie

tlaat was within the pez-inissibIe range of el3oices available to flie trial court.

{^145} At Mr. Prade's 1998 trial, there was no DNA evidence that definitely excluded

hi_m as the source of DNA on the bite mark, and instead there was at least one bite-r.nark expert

who opined that Mr. Prade was deinitoly the biter who made the bite mark: on Dr. Prade's arrn. I 1

In 2014, there is DNA evidence obtained frorn. the bite mark that ail experts agree definitely

excludes Mr. Prade, atid ttie bite-mark identification evidence has been severely discredited. The

nuest:o.1 presented is whether a reasonable factfinder would find Mr. Prade guilty of aggravated

murder wben faced with evaluating the competing opiilions of the. State and defense DNA

experts, all of the additional post-conviction evidence; and all of the trial evidence. As the trial

court did not properly consider this question, I would reverse and remazzd the matter for the trial

court to closely examine all of the evidence and apply the standard appropriately in the first

instance. In light of the foregoing, I coneur in tiae judgment of the majoaity but would also

reniand the matter for furtlier consideration.
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It is unlikely that a reasonable ;uror would find that same expert credible in light of the fact
that ttie State's expert at the post-convictioa3 relief hearixzg was critical of, and troubled by, that
expert's definitive conclusion that Mr. Prade was the biter. Moreover, even the credibility of the
expert at trial who concluded that the bite mark was consistent witli Mr. Prade's dentition was
called into question by the State's bite-niark expert during the post-conviction ,•eiiefproceedings.
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On Ja:nuary 29, 2013, the trial court graiZted Douglas Prade's application for post-

conviction .relief. That order also conditionally p;ranted Mr. i'rade's motion for new trial,

ordering that "should the Court order granting post-conviction re(ief be overturned

fitt?'.S'cl ^ It l;, ^ev^' Trial is '^,r'i37tt'd.» T}2P, SlY.f.,t^ ^} of ^.i12o2zt i7 appeal, then l''; ^C)t1pF3 fC' " , appealed

the grariting of post-conviction relief arad has now moved for leave to appeal the

conditional grantirig of the Fnotior. for new trial. `L"ne State has also asked tllat the appeals

i:}e c..or!solidated. ivfr. Prade has not responded in opposition.

R:C. 2945.67 perrnits the state to appeal trial court orders in a criminal case by

leave of court.'Jpon review of the State's motion, however, we decline to grant leave to

appeal the order concerning the motion for new trial because it is conditional.

Specifically, the order purports to grant the motion on the condition that a future event

occurs. As such, it does not conslitute a final, appealable order because it is not

sufficiently specific to wonstitute ajudgmetrt. See 46 Am. 3ua-. 2d Judgments § 168 ("If a

judgment looks to the future in an atterxrpt to judge the unksrown, it is wholiy void because

EXHIBIT

D
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it !vaves to speculation and conjecture what its final effect may be:"j Sc-e also Goerir,g v.

Scnille; %st Dist. No. C• 110525, 2012-Ghio-3330 {holdirig that a contingent order did not

"prGvent ajudgment" ac)d was not final},

7ne motion for leave to appcal is clenied. The E^ppeal is dismissed. Costs are taxed

to the appellant.

Concur:
Belfance, J.
Wh i tmore. J.

tudge
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