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AMENDED MOTION TO STAY EXECUTION OF JUDGMENT MANDATE

Pursuant to S. Ct. Prac. R. 7.01(A)(3) and S. Ct. Prac. R. 4.01(A)(2),! appellant Douglas
Prade hereby amends its motion to this Court for an Order staying execution of the judgment
mandate of the Summit County Court of Appeals, Ninth Appellate District, Case No. CA-26775,
until such time as this Court issues a decision regarding jurisdiction and. if this Court accepts the
appeal for discretionary review, the merits of the appeal.

After spending 14 years in prison for aggravated murder, Mr. Prade, a former Akron
Police Captain, was exonerated, released and discharged on January 29, 2013. Summit County
Common Pleas Judge Judy Hunter found that Mr. Prade was actually innocent under the
postconviction relief statute, R.C. § 2953.21, based on new DNA test results excluding him as
the source of any and all male DNA identified on the victim’s lab coat at the site of the biting
killer’s bitemark. A true and accurate copy of the trial court decision is attached as Exhibit A.
The trial court alternatively granted Mr. Prade’s motion for a new trial in the event the
postconviction relief order is overturned on appeal. Judge Hunter retired in 2013, and this case
was assigned to Judge Christine Croce.

On March 19, 2014, the court of appeals reversed the trial court’s postconviction relief
order and issued a special mandate “directing the Court of Common Pleas, County of Summit,
State of Ohio, to carry this execution into execution.” A true and accurate copy of the judgment
of the Summit County Court of Appeals Case No. CA-26775, is attached as Fxhibit B.

The same day, Mr. Prade filed his motion for stay and notice of appeal in this Court, and

the State filed a motion in the Summit County Court of Common Pleas requesting a capias. On

! Pursuant to S.Ct. Prac. R. 7.01(A)(3), this motion is being filed at the same time as Mr.
Prade’s Notice of Appeal, with the memorandum in support of jurisdiction to follow. Consistent
with S. Ct. Prac. R. 4.01(A)2), this motion includes the relevant information regarding bond.
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March 20, 2014, before this Court temporarily granted this motion for stay, the trial court held a
hearing and ordered that Mr. Prade be taken into custody. Later that day, after this Court issued
its Order temporarily granting the motion for stay, Mr. Prade was released. The temporary stay
remains in effect until the State responds to Mr. Prade’s motion for stay and this Court finally
resolves the motion.

Justice will be served by allowing Mr. Prade to remain free during the pendency of his
postconviction relief appeal and, if necessary, his new trial. The trial court judge who heard four
days of expert testimony regarding, among other things, DNA test results obtained from
biological material found on the victim’s labcoat where the killer bit her, exonerated Mr. Prade
and released him. Mr. Prade has been living peacefully near his family in Akron in a house he
purchased. Moreover, the alternative new trial order puts the case in a pre-trial posture rendering
Mr! Prade eligible for release on bond.

L THE TRIAL COURT'S ORDER

The Supreme Court of Ohio previously found that “[tJhe key physical evidence at trial
was the bite mark that the killer made on Dr. Prade's arm through her lab coat and blouse.” Stafe
v. Prade (2010), 2010-Ohio-1842, € 3, 126 Ohio St. 3d 27, 930 N.E.2d 287. The trial court
subsequently issued its Order On Defendant’s Petition For Post-Conviction Relief Or Motion
For New Tral On January 29, 2013. Based primarily on the strength of new DNA test results
definitively excluding Mr. Prade as the source of all male DNA that was identified at the site of
the killer’s bite mark, the trial court granted Mr. Prade’s Petition for Postconviction Relief. A fter
hearing extensive testimony of expert witnesses of the defense and the State on meaning of the
DNA test results, the trial court credited the defense experts’ testimony over the State’s experts

and concluded that it was “far more plausible that the male DNA found in the bite-mark section
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*** was contributed by the killer” than anyone else. Noting that any other evidence of guilt
circumstantial, the trial court concluded that Mr. Prade is “actually innocent of aggravated
murder,” overturned his convictions for aggravated murder with a firearms specification, and
directed that he be discharged from prison. The trial court alternatively granted Mr. Prade’s
motion for a new trial in the event its order granting postconviction relief was overturned on

appeal.

I SUBSEQUENT EVENTS REGARDING THE NEW TRIAL ORDER

On March 22, 2014, the new trial court stated from the bench that she thought that Judge
Hunter’s new trial order had been rendered void and that the motion for new trial remained
pending. The trial court based this conclusion on its interpretation of a parenthetical quote by the
court of appeals in its March 27, 2013 Order (Case No. 26814), denying the State’s motion for
Jeave to appeal the contingent new trial order, attached as Exhibit D. The court of appeals
denied the State’s motion for leave to appeal because the new trial order was conditional and not
a final, appealable order. In support of its underlying conclusion that the order was “not
sufficiently specific to constitute a judgment,” the court of appeals provided the following
citation: “See 46 Am. Jur. 2d Judgments § 168 (‘If a judgment looks to the future in an attempt
to judge the unknown, it is wholly void because it leaves to speculation and conjecture what its
final effect may be.”) See also Goering v. Schille, 1% Dist. No. C-110525, 2012-Ohio-3330
(holding that a contingent order did not “prevent a judgment’ and was not final).” Judge Croce
observed that, based on the inclusion of the word “void” in this citation, the court of appeals had
adjudicated the new trial order as void.

That interpretation is wrong for seyeral reasons. f7rst, the court of appeals’ order

denying the State’s motion for leave to appeal from the new trial order never stated or implied
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that the trial court’s new trial order was void. Instead, the court simply held that, at that time, the
order was not final or appealable because it was conditional - to become effective onl y if Mr.
Prade’s exoneration was overturned. The “see” citation to 46 Am. Jur. 2d Judgments § 168 and
the quoted *“void” language in the parenthetical is not part of the holding of the court of appeals
and, indeed, it does not even rise to the level of dictum.

Second, the case of Goering v. Schille, 1% Dist. No. ¢-110525, 2012-Ohio-3330 — also
cited and prefaced with “see also " by the court of appeals — does not support the notion that the
new trial order is void. The Goering court simply held that certain contingent orders of the trial
court were not final and appealable. That court never indicated that the contingent orders were
void and implicitly confirmed that they were valid.

Third, the trial court’s reading of the “Am. Jur.” parenthetical fails to recognize the
distinction between a “judgment” for appealability purposes and an “order.” As demonstrated by
the Goering decision, trial courts routinely issue contingent orders. See Goering at 94 7, 8 (two
contingent orders that were not ripe for review); see also Kukkonen v. Kukkonen, 2014-Ohio-978
1 8 (App. 11th Dist. 2014) (contempt order was conditional and not ripe for review). Such orders
are not void.

Fourth, even assuming the applicability of principles regarding judgments, the new trial
order is not void. As 46 Am. Jur. 2d § 168 provides: “The use of a contingent form of judgment
s proper in some circumstances. Such condition may be either a condition precedent or a
condition subsequent.” /d. (citing cases). In particular, Gerow v. Covill, 192 Ariz. 9, 960 P.2d
55 (Ariz. 1998) — one of the cases cited in 46 Am. Jur. 2d Judgments § 168 — establishes that a
conditional judgment is not void if' it “is of such a nature that it may be determined therefrom

definitely what rights and obligations pertain to the respective parties.” /d. at § 15 (citation
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omitted). In this case, Mr. Prade’s right to a new trial in the event the order exonerating him is
overturned is defined with absolute certainty; so too is the contingency clearly and specifically
defined. Thus, even if non-final orders require the same high level of definiteness as final
judgments (and they do not), the new trial order is definitive and meets that strict standard.
Fifth, the court of appeals’ recent decision reversing the order granting postconviction

relief demonstrates that the new trial order was not deemed “void.” The decision provides (Ex.
B, at 7n.3): “The trial court’s alternative ruling that Prade be granted a new trial in the event
this Court reversed the PCR ruling is not at issue in this appeal.” The court of appeals would
not have suggested the new trial order’s continuing validity if it had already adjudged it void.

- Finally, even if the court of appeals was of the opinion that the new trial order was void
(and plainly that was not its opinion), the court of appeals dismissed the appeal of the new trial
order. Thus, the court of appeals acknowledged that it did not have jurisdictioh over the new
trial order, and any opinion it may have had regarding that order (other than about its
appealability) is irrelevant and not binding.

L THE APPELLATE COURT’S JUDGMENT MANDATE

On March 19, 2014, the court of appeals reversed and remanded the order
granting postconviction relief. The court of appeals agreed that the new DNA testing had
definitively excluded Mr. Prade as the source of male DNA at the site of the killer’s bitemark on
the victim’s labcoat, but questioned the “meaningfulness of the DNA exclusion results.”
Although the appropriate standard of review was abuse of discretion, the court of appeals
performed an admittedly “exhauétive review” of the record, including the testimony of the expert
witnesses who testified on the meaning of the DNA exclusion results. After weighing the expert

testimony. the court of appeals stated that it could not conclude with “absolute certainty” either
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that the DNA on the bitemark belonged to the killer, or that it did not. Based on this uncertainty
along with the circumstantial evidence, the court of appeals concluded that the trial court abused
its discretion in granting postconviction relief.

Although an analysis of the court of appeals’ reversal is beyond the scope of this motion,
Mr. Prade 1s likely to succeed in proving the court of appeals erred. Among other errors, the
court of appeals applied a de novo standard of review and weighed the testimony and evidence
that the trial court heard at a four-day hearing. Indeed, even the concurring opinion found fault
with the court of appeals” de novo review of the evidence. The court of appeals also was
incorrect in its conclusion that Mr. Prade failed to meet his burden of proving that no reasonable

factfinder would have found him guilty.

Iv. MR, PRADE’S DISCHARGE AND INFORMATION REGARDING BOND

Pursuant to the trial court’s order, Mr. Prade was released from prison on January 29,
2013. Since his release, Mr. Prade has quietly resided in Akron, Ohio. He also has purchased a
home in Akron. Attached as Exhibit C is a list of Mr. Prade’s relatives residing both in Akron
and out of town. Mr. Prade is integrating into society, becoming reacquainted with his children
and getting to know his grandchildren. Mr. Prade is not a flight risk, he has a place to live, and
he was, is and will be an asset to society.

Douglas Prade was born, raised, and spent his entire life—excluding his two-year service
in the United States Navy—in Akron, Ohio. Mr. Prade is a well-educated man with a lengthy
history of public service, who, prior to this offense, was a highly respected, contributing member
of society. As an officer in the Akron Police Department, Mr. Prade rose from patrolman to
Captain over a period of twenty-nine years, receiving several awards and commendations—

including letters of commendation from the United States Justice Department, the Federal

CLI-2145102v3 7



Bureau of Investigation, and community organizers for participating in numerous local events
and activities.

After graduating from Buchtel High School in Akron, Ohio, Mr. Prade worked two jobs
in Akron, one at American Hard Rubber and the other at Goodyear Tire & Rubber, while
attending Akron University part-time. In 1965, Mr. Prade joined the U.S. Navy. After serving
two years in the Navy, Mr. Prade received an honorable discharge and returned home to Akron,
Ohio. Shortly after returning, Mr. Prade joined the Akron Police Department. During his twenty-
nine years of service with the Akron Police Department, Mr. Prade served in the following
departments: Patrol Division, Burglary Reduction Unit, Crimes Against Property Unit, and
Internal Affairs.

At the time of Dr. Margo Prade’s tragic death, Mr. Prade was a captain in the Akron
Police Department. After her death, Mr. Prade continued to serve as a police captain until he
retired on March 11, 1998.

In addition, Prade had been a model inmate, with no infractions over 14 years of
incarceration. In fact, Prade has performed prison programs, participated in various training and
classes, and he has worked throughout his time at both the Warren Correctional and Madison
Correctional Institutions. Most recently, he has worked as a groundskeeper for Macﬁson

Correctional Institution since August of 2006.
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V.

The court of appeals’ mandate should be stayed pending adjucation of this appeal on the
merits. Mr. Prade was exonerated and set free by the trial court based on among other evidence
expert testimony on DNA evidence that was found at the site of the killer’s bitemark and that
excluded him. Mr. Prade will be pursuing further review of the court of appeals’ reversal of the
trial court’s order granting postconviction relief. Further, the court of appeals® decision reversed

only the postconviction relief order; it did not address the order granting Mr. Prade’s alternative

CONCLUSION

motion for a new trial. Thus, even if the court of appeals reversal of the order granting

postconviction relief is upheld in further proceedings on appeal, the alternative order granting Mr.

Prade a new trial provides a strong basis for allowing Mr. Prade to remain released pending

further proceedings in connection with that order.
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‘1N THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

STATE OF OHIO CASE NO.: CR 1998-02-0463

Plaintiff, JUDGE JUDY HUNTER
ORDER ON DEFENDANT'S
PETITION FOR POST-
CONVICTION RELIEY

OR MOTION FOR NEW
TRIAL,

Y.

DOUGLAS PRADE

Defendant

N N N’ N e S’ N Na? Vnr” Naan

This matter comes before the Court on Defendant Douglas Prade’s Petition for Post-
conviction Relief, or alternatively, Motion for New Trial. The Court.has reviewed the
Petition/Motion: amicus curiae, response, reply, and post-hearing briefs; the extensive expert
testimony and exhibits at hearing over the course of four days in Qctober of 2012; this Cowt’s
 September 23, 2010, Order granting the Defendants Application for Post-conviction DNA
Testing; and applicable law.

FACTS AND PROCEDURAL HISTORY

On November 26, 1997, Dr, Margo Prade was fatally shot in the front seat of her van
parked outside of her medical office in Akron, Obio. She died from multiple gunshot wounds to
her chest. In February of 1998, her ex-husband, Akron Police Captain Douglas Prade, was
indicted for aggravated murder, a firearms specification, wiretapping, and possession of criminal

tools. Prade raised an alibi defense at trial. On September 24, 1998, then sitting Judge Mary

"EXHIBIT

A




Spicer sentenced Prade to 1ife in prison after he was found guilty by juty of aggravated murder,
among the other counts, Prade is currently incarcerated and has consistently maintained his
innocence. On August 23, 2000, Defendant’s conviction was affirmed on appeal. Stare v,
Prade (2000), 139 Ohio App.3d 676. Later that year, the Ohio Supreme Court dgoi:ﬁned a
discretionary review of his conviction. State v. Prade (2000}, 90 Chio §1.34 1490.

T 2004, Defendant filed his first Application for Post-conviction DNA Testing pursuant
10 a newly enacted Ohio DNA testing statnte, R.C. 2953.71.  On May 2, 20085, Judge Spicer
denied his Motion, in part, finding that DNA testing bad been done before trial that had excluded
hir as the source of the DNA samples taken from the victim. As such, the Court determined that
Prade did not qualify for DNA testing because a prior definitive DNA test had previously been
conducted. The Ninth District Cowrt of Appeals dismissed his appeal of this denial as untimely.
State v. Prade (Jane 15, 2005), 9™ Dist. C.A, No. 22718, Defendant did not appeal this denial to
the Chio Supreme Cowrt.

In 2008, Defendant filed his Second Application for Post-conviction DNA Testing based
on the Ohio DNA testing statute, as amended in 2006. On June 2, 2008, Judge Spicer again
denied his Application, finding that he did not qualify because (1) prior definitive DNA testing
had been conducted and (2) he failed to show that additional DNA testing would be outcome
determinative. The Ninth District CODJT of Appeals affirmed this Court’s decision. Stafe v.
Prade, 9% Dist. C.A. No. 24296, 2009 Ohio 704. (Prade, 9™ Dist). On May 4, 2010, the Ohio
Supreme Court overturned both the trial Court and Court of Appeals, finding that new DNA
mefshods have become available since 1998, and that, as such, the prior DNA test was not
“definitive” within the meaning of R.C. 2953.74(A), i.e., new DNA testing methodology could

detect information that could not have been detected by the prior DNA test.  State v. Prade, 126




Ohio St.3d 27, 2010 Ohio 1842, syllabus mmber one. {(Prade, $.Ct) Based eninitial DNA

testing, the Ohio Supreme Court determined that Prade’s exclusion was “meaningless”; the 1998

testing methods have limitations because the victim’s own DNA overwhelmed the killer’s DNA.

Id., a2t 919, Upon remand, this Court determined that the results of new Y-STR DNA testing

would have been outcome determinative at the underlying trial, pursuant to the coirent DNA

testing statute,

Since the remand, the parties initially uiilized the services of DNA Diagnaostics Lab to

test numerous items, inchiding:

1,

o
-

8.

9.

A piece of metal and swab from Dr. Prade’s bracelet (DDC # 01.1 and 01.2),

. Cutting from Dr. Prade’s blouse (DDC # 02),

Bite mark swabs (DDC # 05, 22 and 23),

Swabs from Dr. Prade’s right cheelc (DDC # 06, 21, and 24},

Microscope slides and vial specimens (DDC # 07.1 - 10.11),

Saliva samples from Timothy Holsten (Dr, Prade’s flancé) and Defendant (DDC # 13
and 14),

Three buttons from Dr. Prade’s lab coat (DDC # 18),

Cuttings from the lab coat (DDC # 19 - 20),

Fingernail clippings from Dr. Prade (DDC # 25),

10. DNA extracts, blood tubes,'and blood cards from Dr. Prade, the Defendant, and

Timothy Holsten (DDC # 27 33, 37 and 38),

11, DNA extracts from LabCorp {the original DNA Testing facility from the underlying

case) (DDC # 34, 35, and 39), and

12, Aluminum foil with DQA cards (DDC # 36).



At the State’s request, BCI&T subsequently tested the following additional items:

1. A piece of metal fiore Dr, Prade’s bracelet (BCI Item 102.1),

2. Three buttons from Dr. Prade’s lab coat (BCI Items 105.1 — 105.3),

3. 10 fingernail clippings from Dr. Prade (BCI Items 106.1 - 106.10),

4. An additional culting from the bite mark area from the lab coat {BCI Jtem 111.1),

5. Swabbing samples taken from the bite mark area (BCI tems 111.2 and 111.3),

6, Samples taken from outside of the bite mark area of the lab coat (BCI Items 114.1 ~

114.4).

The DNA testing is now complete. The parties disagree about the meaning/outcome of
the test results, particularly resulis concerning the cuttings from the bite mark area of the lab coat
~-DDC#19.A.1 and 19.A.2. The Court will address these test xesnits and their meaning below,

PETITION FOR POST-CONVICTION RELIER

Defendant seeks to have his conviction for aggravated murder vacated and to be released
from prison pursuant to his Petition for Post-conviction Relief. | Under R.C. 2953.23(A), a
petitioner may seek post-conviction relief under only two limitc;d cliroumstances:

(1) The pefitioner was ejther "unavoidably prevented from discovery of the facts upon
which the petitioner must rely to present the claim for relief," or "the United States Supreme
Court recognized a new federal or state right that applies retroactively to persons in the
petitioner's situstion,” and "[f]be petitioner shows by clear and convincing evidence that, but for
the constitutional error at trial, no reasonable factfinder would bave found the petitioner guilty of

the offense of which the petitioner was convicted.”

! Defendant’s convictions on six counts of interception of communications and one count of possession of criminal
toals are not affected by either the Petition for Post-conviction Relief or Motion for New Trial a5 these convictions
are not inn any way related {0 the DNA evidence. Mr, Prade has now served the sentence impased on these crimes.




(2) The petitioner was convieted of a felony * * * and upon consideration of al! available
evidenoe related to the inmate's case ¥ * #, the results of the DNA festing establish, by clear and

convincing evidence, actual innocence of that felony offense * * *." (Bmphasis added.)

“Actual innocence” under R.C. 2953.21(AX(1)(b) “means thet, had the results of the DNA

testing * * * been presented at trial, and had those resulis been analyzed in the context of and
upon consideration of all available admissible evidence related to the inmate's case * * * no
reasonable fuctfinder would have found the petitioner guilty of ihe offense of which the petitioner
was sonvicted * * *, (Emphasis added.)

Although R.C. 2953.71(L), the outcome-determinative test for granting an application for
post-conviction DNA testing, and R.C. 2953.21(A)(1)(b), the actual innocence test for granting a
petition for post-canviction refief, do resemble each other, they are not the samne. Stafe v. King,
8% Dist. No. 97683, 2012 Ohio 4398, P13. R.C. 2953.71(L) requires only a “strong probability”
that no reasonable factfinder 'woﬁid have found the defendant guilty, while R.C,
2953.21(A)(1)(b) requires that “no reasonable factfinder would have found the defendant guilty,
without exception.” Id. Furthermors, the trial court’s statements in its findings of fact and
couclusions of law for a defendant’s application ‘fér post-conviction DNA testing are not binding
on the court’s later determination tegarding the petition for post-conviction relief. Id.

The Court will now address the Defendant’s conviction for aggravated murder and the
available admissible evidence, inciuding the new Y-STR DNA evidence. The available
evidence includes the evidence at the underlying trial. The law of the case applies with respect

o subsequent proceedings, including hearings to determine Whether the defendant has proven

actual innocence based upon the new Y-STR DNA fest results.” King, at P16-17.

2 The law of the case is considered a rale of practice rather than a binding rule of substantive law. King, at P16,



DNA BEVIDENCE

In the underlying tial, a number of Hems were tested for DNA, including Dr. Prade’s
fingernail clippings, fabric from the sleeve of Dr. Prade’s lab coat in the area swrounding the
bite mark, and a broken bloodstained bracelet. Prade (8.Ct), at P16. Of this evidence, the most
significant was the fabric from the lab coat where the bite mark occurred because it contained
“the best possible source of DNA evidence as to her [Dr. Prade] killer’s identity.” Id., at P17
{quoting Dr. Thomas Callaghan, the State’s DNA testing expert). Dr, Callaghan tested several
euttings from the cloth from the lab coat, including one from the bite-mark area on the sleeve in
the biceps area. Jd., at P18, Within the bite-mark area, he analyzed the cutting in three samples
~ the right side, the left side, and the center of the bite mark. Jd. Dr. Callaghan testified that, if
the biter's tongue came into contact with this area, some skin cells from the biter’s lips or tongue
may have been left on the fabric of the lab coat. /d. Ultimately, the Defendant was exciuded as
a contributor to the DNA that was typed in this case. Jd.

Worth noting at the onset of this analysis is that the Defendant’s exclusion in the
underlying trial as a contributor to the DNA found on the bite mark or anywhere else on Dr,
Prade’s lab coat is “meaningless™

“[T1lhe testing excluded defendant only in the sense that DNA found was not his,

because it was the victim’s. But the “exclusion” excluded everyone other than the

victim in that the victim’s DNA overwhelmed the killer’s DNA due to the

Limitations of the 1998 testing methods.” Prade, at P20 (Emphasis therein.)

Testing is now complete on the above list of items, using Y-Chromosome Short Tandem

Repeat Testing (Y-STR Testing), a testing procedure that was not available in 1998.

Sipnificantly, the Defendant has been excluded as the DNA contributor on all the tested items,




including the saraples from the bite-mark areas of the lab coat, by use of the Y-5TR Testing
ethod. |

The Court heard four days of expert testimony relating to the meaning/outcome of the
DNA test results and related issuss. Defendant’s experts were Dy, Julie Heinip, Assistant
Laboratory Director for Forensics for DNA Diagnostic Center (DDC), and Dr. Richard Staub,
Director for the Forensic Laboratory for Orchid Cellmark (until very recently). The State’s
experts were Dr, Lewis Maddox and Dr. Elizabeth Benzinger from the Ohio Bwreau of Criminal
Identification & Investigation (BCI&I). All ave well qualified experts in their fields. The
primary focus of the tests and testimorzy from these experts related to the bite-mark cuttings from
ihe lab coat. The Court also has in its possession letters from Jim Slagle, Criminal Justice
Section Chief for the Ohio Attorney General, and from Dr. Benzinger, each providing an
independent review of the evidence relating the Defendant’s request for post-conviction DNA
festing.

For this Court’s analysis, it is undisputied that (1) Dr. Prade’s killer bit her ou the left
underarm hard enough 1o leave a permanent irpression on ber skin through two layers of
clothing; ( Y her killer is bighly likely to have left a substantial quantity of DNA on her lab coat
over the bite mark when he bit Dr. Prade; (3) the recent testing identified male DNA on the lab
coat bite-mark section; and (4) nope of the male DNA. found is the Defendant’s DNA. |

DDC performed the initial Y-STR testing of DNA extracts from a large cuttmg from th\

center of the bite-mark section of the lab coat (around where the FBI previously had taken two of

the three cuttings from 1998), which became DDC 19.A.1; and from three additional cuttings
within the bite-matk section of the lab coat that were then combined with the remaining extract

from DDC 19,A.1 to make DDC 19.A.2. Tt is undisputed that (1) DDC’s testing of 19.A.1



identified a single, partial male DNA profile; (2) DDC's testing of 19.A.2 identified a mixture
that included partial male profiles of a least two men; and (3} that both 19.A.1 and 19.A.2
conclusively excluded Defendant (and also Timothy Holston) from having contributed the DNA
from these two samples. Also undisputed is that these DNA exclusions are not expressed in
terms of probabilities; they are certainties ~ both Defendant and Timothy Holston are excluded
as contributors to the partial DNA profiles obtained from the bite-mark area of the lab coat.

A second laboratory at BCI&T performed further Y-STR testing on additional material -
one new cutiing from the bite-mark section of the lab coat; swabs from the sides of the lab coat;

cultings from the right and left underanm, left sleeve, and back of the lab coat; buttons from the

lab coat; fingernails clippings; and a piece of metal from the bracelet - - all at the State’s request.

Tt remains undisputed that the Defendant can be excluded as 2 source of the male DNA from all
ttems tested from BCI&L

The State argues that the DDC test results relating to the bite-marlc section are
meaningless due to contamination, transfer touch DNA, or analytical ervor. In support, the State
asserts that the male DINA found on the bite mark section included extremely low levels of frace
DNA, ie. from 19.A.1 (3 - 5 cells) and 19.A.2 (approximately 10 cells), from possibly two up to
five male persons, and that how or when that male DNA was deposited is unknown.  As such,
the State argucs' that the testing of the DNA bite-mark evidence provided at best inconclusive
results that in no way bear on the Defendant’s claims for exoneration. Defendant argues the
oppesite — that the more significant péﬂial male profiles from 19.4.1 and 19.A.2 are more likely
than not the DNA from Dr, Prade’s killer, Each side provides expert opinion in support of its

positions and against the opposing positions.



Upon review, the Court makes the following findings of fact refating to bite-mark

evidence from the lab coat:

(1) Because saliva is a rich source of DNA material, while touch DNA is a weak source
of DNA material, it is far more plausible that the male DNA found in the bite-mark
section of the lab coat was contributed by the liller rather than by inadvertent contact;

(2) The Y-STR DNA testing of various areas of the Jab coat other than the bite-mark
section was expressly designed by the State to test for contamination or for touch
[DINA and that testing failed to find any male DNA, thereby suggesting a low
probability of contamination or fouch DNA;

{3) The ways in which the State suggested that the bite-mark section of the lab coat could
have been contaminated with stray male DNA are highly speculative and implausible;

(4) The small quantity of male DNA found on DDC 19.A.1 and 19.A.2 does not mean
that the Y-STR profiles obtained from these samples are invalid or unreliable;

(5) Earlier testing and tréatment of the bite-mark section of the lab coat by the FBI and
SERI from 1998 explains the small quantity of male DNA remeaining from the crime,
and the simple passage of time canses DNA to degrade; and

(6) The Defendant has been conclusively excluded as the confributor of the male DNA

on the bite mark section of the lab coat or anywhere else.

BITE MARK IDENTIFICATION EVIDENCE

As this Court previously found in its September 23, 2010 Order:

Forty-three witnesses testified for the State at trial. Lay witnesses
provided defail concerning the relationship between the decedent and the
Defendant. Police officers testified concerning the results of their investigation.
No weapon or fingerprints were found. Nobody witnessed the killing. Bire marl



evidence, however, provided the basis for the guilty verdict on the count for
aggravated murder.  State v. Prade, 2010 Oblo 1842, 9 3 and 17. (emphasis
added).

To obtain conviction on the murder charge at trial, the State focused on
convineing the jury that Defendant Prade bit the victim so hard through two layers
of clothing that he left an impression of his teeth on her skin. Such evidence was
crucial because no other physical, non-circumstantial evidence existed to suggest
Prade’s guilt. In support of this theory, the State offered testimony from two
dentists with fraining in forensic odontology, Dr. Marshall and Dr. Levine. In
refutation, the Defense called Dr. Baum, a maxillofacial prosthodontist. The
respective opinions of these thres experts covered the spectrum. To sum up, Dr.
Marshall believed the bite mark was made by Prade; Dr. Levine testified there
wes not enough to say one way or another; and Dr. Baum opined that such an act
was a virtual imposaibility for Prade due to his loose denture.” ‘

Several explanations exist for the disparate opinions. First, the autopsy
photographs depict a bite mark impression without clear edge definition.
Obviously, the experts’ interpretations of the observed patterns of the dental
impression depended on the clarity and quality of the bite mark image. Further,
the experts’ opinions were not only based on differing methodologies but also
were without reference io scientific studies to support the validity of the
respective opinions, And this is to say nothing of the potential for expert bias.
Surely the jury struggled sssigning greater weight fo the testimony of these
witnesses. (Order, pages 18— 11).

While not nearly as dramatic as with DNA testing procedures, some advancement in
protoco! for bite-mark identification analysis has occurred since the trial. In fact, the Court bas
recently heard testimony from two new experts relating to the field of Forensic Odontology — Dr.
Mary Bush for the Defendant and Dr. Franklin Wright for the State, Neither Dr. Bush nor Dr.
Wright rendered an opinion on whethex the Defendant’s dental impression was or was not the
source of the bite mark on Dr. Prade’s lab coat or arm.

Dr. Bush, D.D.S., a tenured professor at the School of Dental Medicine, State University
of New York at Buffalo, testified about the original scientific research that she, wotking with

others, has published in peer-reviewed scientific journals concerning two general issues: namely,

3 Marshall trial franscript, page 1406
Levine trial transoript, page 1219 -
Baum trial transoript, page 1641
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{1) the uniquensss of buman dentition; and (2) the ability of that dentition, if unique, to iransfer a
unique pattern to human skin to maintain that uniqueness.

Dr. Wright, D.D.S., a practiciné farpily dentist who i3 also a forensic odontologist, the
past president of and a »Dipiomate in the American Board of Forensic Odontology {ABFO), and
author of several literature reviews and scientific articles addressing dental photography, testified
on behalf of the State.

In addition, excerpts from authorities on bite-mark identification analyses were admitted
info evidencé at these proceedings by stipulation qf the parties, specifically excerpts from Paul
Giannelli & BEdward Imwinkelreid, Scientific Evidencé (4“‘ ed. 2007) {Glannelli & Imwinkelreid)
and from the National Academy of Sciences, Strengthening Forensic Science In The United
States, A Path Forward (2009},

Tn 2007, Giannelli & Tmwinkelreid stated that “the fundamental scientific basis for
biternark analysis hals] never been established.” Similatly, the 2009 National Acaden‘xy of
Sciences (NAS) Report observed: “(1) The uniqueness of the human dentition has not been
scientifically established. (2) The ability of the dentition, if unique, to transfer a unigue patiern
to human skin and the ability of the skin to maintain that uniqueness has not been scientifically
established. (i) The ability to analyze and interpret the scope or extent of distortion of bite mark
patterns on human skin has not been demonstrated. (i) The effect of diétortion on different
comparison techniques is not fully understood and therefore has not been quantified.”
According to the 2009 NAS Report: “Some research 1s warranted in order to identify the
circumstances within which the methods of forensic odontology can provide the probative

3

value,
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As detailed below, Drs. Bush and Wright hold differing opinions regarding the scientific
foundation for bite-mark identification evidence, Specifically, Dr. Bush's view is that the
scientific basis for bite-mark identification has not been established and, firther, that the existing
scientific record shows that it likely cannot be, while Dr. Wright’s view is that, although it
admittedly is subjective and prone to evaluator error, bite-mark identification evidence oan be
useful adjunctive evidence in limited circumstances (7.e., a closed population of 2 or 3 potential
biters where the bite mark has individual characteristics and the potential biters® dentitions are
not similar), so long as the conclusions are appropriately qualified.

Dr, Bush testified that her original scientific research relating to bite-mark identification
wés, in general, exploring areas that the 2009 NAS Report identified as requiring research. She
testified concerning the resulis of eleven studies that she (with others) has condueted concerning
the issues identified in the 2009 NAS Report, all of which were published in peer-reviewed
scientific jowrnals. None of Dr. Bush’s rescarch detalled above was available at the time of
Dougles Prade’s 1998 trial. Dr, Bush testified that her research shows that human dentition, as
reflected in bite marks, is not unique and that buman dentition does not reliably transfer unique
impressions to human skin through biting, In Dr. Bush’s opinion, “these scientific studies raise
deép concern over the use of bitemark evidence in legal proceedings.”

Conversely, Dr. Wright expressed criticisms of and resexvations about Dr. Bush’s
original sclentific research, Dr. Wright testified that, in his view, Dr. Bush’s practice of using
stone dental models attached to vise grips and applying them to human cadavers, rather than
fiving skin, doés not accurately replicate how bite marks leave imprints on human skin during
viclent crimes. Dr. Wright’s view is that it is impossible to meaningfully study bite marks as

they oceur in violent crimes in a rigorous, controlled, and scientific manser,
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While the Court appreciates Dr, Bush’s efforts to study the ability of human dentition to
transfer unioue patierns to human skin, the Court finds the premises and methodology of her
studies problematic. Rather, the Court agrees with Dr. Wright’s view that it is impossible to
study in controlled experiments the issues that the NAS Report says need more ressarch.
Nonetheless, both experts’ opinions call into serious question the overaﬁ scientific basis for bite-
mark identification testimony and, thus, the overall scientific basis for the bite-mark
identification testimony given by Drs. Marshall and Levine in the 1998 trial.

Although the Coust finds Dr. Wright to be an expert in the current field of bite-nrark
identification, Dr. Wright admitted at the hearing that in his view bite-mark inclusions or
exclusions (1) are appropriately based on observation and experience, which necessarily entails
subjectivity and a lack of reproducibility under controlled scientific conditions, and (2) are to be
used in a very limited set of circumstances ~ closed populations of biters with significantly
different dentitions. Furthermove, Dr, Wright was unable to reconcile the 2009 National
Academy of Sciences (NAS) Repert finding that unresclved scientific issues rerpain. These
issues require more research before the basis for bite-mark identification can be scientifically
established. Lastly, Dr. Wright’s testimony raises serious qﬁesﬁons about the reliability of the
specific bite-mark opinions that Drs. Marshall and Levine offered in the 1998 trial, as they both
provided opinions that are not consistent with the ABFO gnidelines.”

In light of the testimony from Drs. Bush and Wright, the bite-mark evidence in the 1998
trial, as in State v. Gillispie, “is now the subject of substantial eriticism that would reasonably
cause the faci-finder to reach a different conclusion,” in that “the new research and studies cast

serious doubt 10 a degree that was not able to be raised by the expert testimony presented at the

4Dy, Levine's opinion on bite tark evidence has been subsequently discredited in the case of Burke v. Town of
Walpole, 405 7.3d 66 (15t Cir. 2005) where Dr. Levine’s identification of a defendant as the biting perpetrator in a
criminal case was shown to be erroneous, basad npon subsequent DNA testing,
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original determination of guilt by the fact-finder.” State v Chillispie, 2d Dist, No, 22877, 2009-
Ohio-3640, P150. Bottom line, forensic odontology is a field in flux, and the new evidence
goes to the émdibi!i’ty and the weight of the State’s experts” testimony af the underlying trial,
As previously stated in this Coust’s September 23, 2010 Order, “[u}pon hearing from a
forensic analyst describing updated and reliable methodology used to determine that Douglas
Prade was not a contributor to the biological material from skins eells (lip and tongue) found on
the sleave of Dr. Prade’s lab coat, the jurors would reconsider the credibility of the respective

bite mark experts’ testimony.” (Qrder, page 11). This statement remains frue today.

EYEWITNESS EVIDENCE

In this Court’s Order from September 23, 2010, the Court expressed some skepticism
concerning the reliability of the testimony from the State’s two key eyewitnesses — Mr. Robin
Husk and Mr. Howard Brooks - who both purportedly placed the Defendant near the scene at
around the tire of the murder.

Mr. Husk, who worked for the car dealership next to the crime scene, testified at trial that
he saw the Defendant in Dr. Prade’s office parking lot in the morning of the murder. However,
Mr. Husk did not come forward with this information to the police until nine months after the
murder and only afler months of press coverage that featured the Defendant’s photo. Prade, ot
Dist., at P4, Mr. Brooks, a patient of Dr. Prade’s, testified that as he was standing at the edge of
the pariking lot and heard a car “pesling off.” Brooks testified that the car that exited the parking
lot contained a man with a mustache and wearing a Russian-type hat, and a big~chested

-passenger. Mr. Brooks did not identify the Defendant as the suspected killer until his third

. police interview. Id.
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At hearing, Defendant presented the testimony of Dr. Charles Goodsell, an expert in the
area of eyewitness memory and identification.  Dr. Goodsell testified regarding the three stages
of memory — encoding, storage, and retrieval; several factors that can affect memory; and the
acouracy of eyewitness identifications.

Based upon his review of the two witnesses’ testimony at trial, he determined that 2
pumber of factors could have had an adverse impact on the accuracy of Mr. Husk’s and Mr.
Rrooks’ identification of the Defendant. Dr. Goodsell testified that Mr. Husk’s admittedly brief
casnal encounter at the dealership prior fo the murder, and the significant delay in time between
the encounter and his coming forward with the information to the police, all the while seeing the
Defendant’s image on television and in the newspapers, ave factors thal may have affected the
accuracy and/or altered M. Husk’s memory of the man he saw.

Dr. Goodsell tegtified that he found Mr. Brooks® statements to be contradictory - he
“didi’t pay it [the encounter] no attention,” yet was able to provide specific details of the people
in the car that was “peeling off.” Further, he was not able to identify the Defendant until his
third police interview. Both fasters could have adversely affected the accuracy of M. Brooks’
memory of the driver.

Lastly, Dr. Goodsell testified that a person’s confidence level can be unduly inflvenced
by comments from ‘ché police or repeated exposure to the suspect’s image in the media, thereby
calling into question the accuracy of this testimony. The State counters that Dr. Goodsell did
not consider the possible reasons for Mr, Husk’s and Mr, Brooks’ delay in coming forward to the
police, including not wanting to get involved, and their certainty that the Defendant was the

person they saw at Dr, Prade’s office on the morning of the murder.
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In its September 23, 2010 Order, this Court initially questi.oﬁed the reliability and
accuracy of Mr, Husk’s and Mr. Brooks® testimony at trial with respect 1o seeing the Defendant
at the mﬁr—der scene. Dr. Goodsell’s testimony and affidavit with respect to memory and
accuracy of witness identifications in general, and his opinion as to factors that could have a
negative effect on the accuracy and/or metmory of Mr. Husk’s and Mr. Brooks’ identification of
the Defendant, support this Court’s initial coneerns. Based upon the Y-STR DNA test results,
and after reviewing Dr. Goodsell’s testimony and affidavit, the Cowt believes that a reasonable
juror would now conclude that these two witnesses wers mistaken in their identification of the

Defendant.

OTHER CIRCUMSTANTIAL EVIDENCE

The State asserts that other circunastantial evidence from the trial remains admissible and
relevant for this Court’s determination whether Defendant bas met his burden of proving actual
innocence. The State points to evidence relating to the Defendant’s alleged motive — his
financial problerns, the impending divorce, his jealousy as evidenced by the taped conversations
of Dr. Prade —as well as testimonial statements from Dr. Prade’s acquaintances.

To review, Brenda Weeks, a friend of Dr. Prade’s, testified vconceming her efforts to
convince Margo to leave home with her daughters. Annalisa Williams, Dr. Prade’s divorce
attorney, recounted the Defendant’s tone of voice and statements that he made about Margo,
namely, calling her a “shut.” Al Btrong, a former boyfriend of Dr. Prade’s, testified that Margo
became very upset over a telephone call she received regarding the Defendant’s daughters and
his current girifriend, and that Margo resolved to take more extreme action with regard to

divorce proceedings. Timothy Holston, Dr. Prade’s fiance, testified that Margo became upset
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after receiving a phone call while they were away on a Las Vegas tiip and learning that the
Defendant had not only entered her house, bui stayed with their daughters. Dr. Prade had
recently changed the door locks to ber house and installed a security systein. Lastly, Joyce
Foster, Dr. Prade’s office manager, testified that Margo was afiaid of the Defendant {State’s
Post hearing brief, pages 7 — 8, Stade v. Prade (2000), 139 Ohio App.3d. 676, 690 - 694). The
Court notes that statements from two other individuals were admi’tte_d inerror.  Prade, 139 Ohio
App.3d, supra at 694, The Court does not want o minimize the meaning of this evidence and
testimony af trial. That said, this Cowt’s experience is that friction, turmoil, and name calling
are not unconumon during divorce proceedings.

The Court next considers evidence relating to the Defendant’s alibi and the motive for
murdér, The State argues that Defendant provided a faulty alibi at trial. When the Defendant
initially arrived on the scene of the murder at 11:09 am., having been. paged by his girlfriend and
fellow police officer Carla Smith and subsequently informed of the murder, officers on the scene
interviewed him. Prade, 139 Ohio App.3d, at 698, The Defendant initially told the police
officers that he had gone to the gym at his apartment complex to work out at 9:30 am. Id At
trial, he atiempted to show as his alibi that he was working out at the time of the murder between
9:10 a1, and 9:12 am. Jd, & 699, One aﬁbi witness at trial confirmed seeing him in the
workout room the morning of the murder bﬁt was unable to establish the specific time. 1d.

The other alibi witness denied ever seeing the Defendant in the workout room on any date. /4

Also, when the Defendant artived at the scene he was very calm and appeared to have just

stepped out of the shower, arguably not the appearance of someone who had left the gym and
‘1ushed to the crime scens. Jd,, at 698, Lastly, both the interviewing officer and Dr. Prade’s

mother testified that the Defendant had a scratch on his chin the day of the murder. I
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The State also argues that the Defendant’s serious financial problems and debis were
motives for the niarder. A detective testified at trial that a bank 'deposit slip belonging to the
Defendant was found during a search of financial documents allegedly hidden at his girlfriend’s
home. Jd, at 699, The deposit slip was dated Octeber 8, 1997, a month and a half before the
murder. /4. On the back of the slip was a list of handwiitten calculations that tallied the
approximate amovats the Defendant allegedly owed creditors in October, the sum of which was
subtracted from $75,000, the amount of life insurance policy proceeds for Dr, Prade. #d The
Defendant was still listed as the beneficiary of the policy at that time. 74

The Defendant counters twofold —~ first, that the amounts listed on the back of the deposit
slip do not add ap to the armounts owed in October of 1997, but rather, mere accurately, add up
to amounts owed in the months following the murder; and second, that other evidence casts
doubt on the notion that the Defendant had money prob}emé at that time.

Upon review, it is clear that the State presented evidence at trial that finds fault with the
Defendant’s, and that support’s the Defendant’s motive for murder —the life insurance policy.
To what extent the jury was swayed by this circumstantial evidence this Court does not know,
Suffice it to say that Ninth District discussed this evidence on appeal as part of sufficiency of the

evidence assignment of ervor. Prade, 139 Ohio App.3d., at 698 ~ 699.

DEFENDANT’S BURDEN HERFIN

The Court will now address the two requirements that the Defendant must prove in order
to obtain post-conviction relief: the petition must be timely, and the Defendant must show by

clear and convincing evidence that, upon consideration of all available evidence, including the
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resulis of the recent Y-STR DNA testing, he is actually innocent of the felony offense of
aggravated muder.

The Ohio Supreme Court initially remanded this matter to this Court to determine
whether new Y-STR DNA testing would have been outcome determinative at the underlying
trial, purshant to his Second Application for Post-conviction DNA Testing. The Defendant’s
Motion was granted within this Court’s September 23, 2010 Order. The Y-STR test results are
now baclk,

R.C. 2953.23(A) governs the timeliness of post-conviction petitions. It provides that a
DNA-testing-based petition for post-conviction relief is timely when “the results of the DNA
testing establish, by clear and convineing evidence, actual innocence of that felony offense.”
Based upoen this Court’s determination below that the new DNA testing establishes by clear and
convincing evidence his actual innocence of the felony offense of aggravated murder, the
Defendant’s Petition for Post-conviction Relief is timely.

This Court had previously determined that the evidence at trial (the bite-mark evidence,
the primaxy basis for the guilty verdict, as opined to by State’s {rial experts Dr. Marshall and Dr.
Levine; and the eyewitness testimony by Mr, Husk and Mr. Brooks) would be compromised
should the DNA tests come back excluding the Defendant as the killer of Dr. Prade. This
finding remains true today.

The parties presented expert Lestirriony at hearing regarding the field of Forensic
Odontology —~ Dr. Mary Bush for the Defendant and Dr. Franklin Wright for the State. As
previously stated, neither Dr. Bush nor Dr. Wright rendered an opinion on whether the

Defendant’s dental impression was or was not the source of the bite mark on Dr. Prade’s lab coat

or arm. The Court does not find that Dr. Wiright’s opinions on the field of forensic odontology in
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any way bolster the State’s case with respect to the opinions of Dr. Marshall or Dr, Levine in the
underlying trial, Dr. Wright admitted at the hearing that in his view bite-mark inclusions or
exclusions (1) are appropriately based on observation and expetience, which necessarily entails
subjectivity and & lack of reproducibility under contrelled scientific conditions, and (2) are to be
used in a very limited set of circumstances — closed populaticns of biters (obviously, not the
sitnation in the matter) with significantly different dentitions.

The other circumstantial e'vidénce remains tenuous at best when compared to the Y-8TR
DNA. evidence excluding the Defendant as the contributor of the male DNA on the bite mark
section of fhe lab coat or anywhere else.  The aceuracy of the two eyewiinesses” testimony at
trial remains questionable. The remaining evidence — the testimony by friends and family of Dr.
Prade’s that she was in fear and/or mistreated by the Defendant, the arguably favlty alibi and the
deposit slip ~ - is entirely chrcumstantial and insufficient by itself to support inferences necessary
to support a conviction for aggravated murder.

Lastly and most important, the Y-STR DNA. test results undisputedly exclude the
Defendant as the confributor of the male DNA found in the bite-mark section of the lab coat or
under Dr. Prade’s fingernails. The State’s new experts opined that the test results are
meaningless due to contamination, transfer tonch DNA, or analytical error. This Cowrt is not
convinced. The Court concludes that the more probable explanations for the low vleve] of trace
aale DNA found on the bite-mark section of the lab coat are due to natural deterioration over the
years, and to the testing of the saliva DNA from the bite-mark section of the 1ab coat back in
1998, The saliva from those areas was consumed by the testing procedure, and unfortunately,

these areas cannot be retested at this time.
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What are we ieft with now that the Defendant has been conclusively excluded as the male
DINA contributor on Dr. Prade’s lab coat and elsewhere? We have bite-mark identification
testimony from Dis. Marshall and Levine that has been debunked; the eyewiiness testimony of
Mr. Husk and Mr. Brooks that is highly questionable; the testimony from Dr. Prade’s
acquaintances that Margo was afraid of the Defendant and that friction existed between the two
pending their divorce; the arguably faulty alibi; and the controversy concerning the Ocfober 8,
1997, deposit slip as it relates to the Dz, Prade’s life Insurance policy.

The Court is not unsympathetic to the family members, friends, and community who
want to see justice for Dr. Prade. However, the evidence that the Defendeant presented in this
case is clear and convineing. Based on the review of the conclusive Y-STR DNA test results and
the evidence from the 1998 trial, the Court is firmly convinced that no reasonable juror would
convict the Defendant for the crime of aggravated nurder with a fivearm.  The Court concludes
as a matter of law that the Defendant is actually innocent of aggravated murder, As such, the
Court overturns the Defendant’s convictions for aggravated murder with a firearngs specification,
and he shall be discharged from prison forthwith. The Defendant’s Petition for Post-conviction

relief is granted.

MOTION FOR NEW TRIAL

Alternatively, Defendant seeks a new trial for aggravated murder. Under Rule 33 of the
Ohio Rules of Civil Procedure, “[a] new trial may be granted on motion of the defendant
...[wthen new evidence material fo the defense is discovered which the defendant could not with

reasonable diligence have discovered and produced at trial.” Crim.R. 33{(A)(6}.
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“To warrant the granting of a motion for a new trial in a criminal case, based upon the
gronnd of newly discovered svidence, it must be shown that the new evidenée (1) discloses a
strong probability that it will change the result if a new trial is granted, (2) has been discovered
since the trial, (3) is such that could not in the exercise of due diligence have been discovered
before the trial, (4) is material to the issues, (5) is not merely cumulative to former evidence, and
(6) does not merely impeach or contradict the formey evidence.” State v. Petro (1947), 148 Ohio
St. 505, sﬁlabus.

FEvidence is “material” if the there is a *reasonable probability” that, had the evidence
been disclosed or been available, the result of the trial would have been different, Stare v, Roper,
o™ Dist. C.A. No, 22494, 2005 Ohio 4796, P22. “Reasonable probability” of a different trial
vesult is demonstrated by showing that the omission of new evidence would “undermine the
confidence in the outcome of the trial.” I

The State asseris that “probability™ means something greater than 50% chance (citing a
civil decision from the 107 Appellate District), and as such, the Court must side with the
Defendant’s expert testimony over the State’s in order to grant the Motion for New Trial. (Post-
hearing Brief, page 2). This Courf notes twofold. First, neitber Crim R. 33 itself, nor any
criminal case decisions interpreting Crim.R. 33, define “probability” as “over 50%.” Second, the
newly discovered evidence is not looked at in a vacuum — the Court must look at the new
evidence in conjunction with evidence from the underlying trial in order to determine whether

the new evidence would change the outcome of the trial.®

3 “(While the granting of a new trial based on newly discovered evidence obviously ibvelves consideration of newly
discovered evidence, the requirement that thers be a strong probability of a different vesult less obviously requizes
consideration of the evidence adduced 4t rial. In general, the stronger the evidenoce of guilt adduced at trial, the
gtronger the newly discovered evidence would have to bs in order to produce a strong probability of a different
resuil. Conversely, the weaker the evidence of guilt at trial, the less compelling the newly discovered evidence
would bave o be in order to produce a strong probability of a different result. In view of the beyond-a-reasonable-
doubt burden of proof, newly discovered evidencs need not conclusively establish a defendant’s innecence in order
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The State also asserts that Crim.R. 33 is not a substitute for R.C. 2953.21, CrimR. 33
appears to exist independently from R.C. 2953.21. State v. Lee, 10™ Dist. No. 05AP-229, 2005
Ghic 6374, P13; Sicte v. Georgekopoulos, 9™ Dist, C.A. No, 21952, 2004 Ohio 5197; and
Roper, at P14. R.C.2953.21 is a collateral civil attack on a criminal judgment a5 “a means to
reach constitutional issues that would otherwise be impossible to reach because the trial court
record does not contain evidence supporting those issues.” Lee, at P11, Under CrimR. 33, a
motion for new trial exists with or without constitutional claims. /d. at P13, Crim.R. 33 merely
requires a determination that prejudicial error exists to support the motion - basically newly
discovered evidence exists that could not with reasonable ditigence have been discovered and
produced at trial, d.

The Court will now address the two requiremnents that the Defendant tust prove in
order for him to obtain a new frial —the Motion must be timely and the Defendant must show
thai the new evidence, here the DNA test results, in conjunction with the other evidence from the
underlying trial, would show a strong probability or reasonably probability that the result of a
new trial would be different, is material, not cumulative, and does not merely iﬁupeach or
contradict the trial evidence. The State has stipulated to the timeliness of the Motion for New
Trial. Needless to say the Y-STR DNA evidence and test results are newly discovered and could
not have been ascertained at trial,

With respect to the substantive matter of the Motion, this Court has previcusly
determined, bite-mark evidence aside, that the evidence of guilt at frial lacked strength — it was
largely circumstantial and, of course, then-available DNA testing did not link the Defendant to

the bite mark on Dr. Prade’s [ab coat, her bracelet, or fingernail scrapings, The Y-STR DNA test

ta create a strong probability that a jury in a new trial would find reasonable doubt;” State v. Gillispie, 27 Dist. No.
. 24556, 2012 Obiop 1656, P35, O
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results are now complete and, significantly, exclude the Defendant as the contributor of the DNA
found on those items.

The Court’s findings of fact as stated above relating to the Defendant’s petition for post-
conviction relief are also relevant for the Court’s analysis with respect to the Defendant’s Motion
for New Trial and the analysis is incorporated herein. Upon review, the Cout concludes as a
matter of law that the Defendant is entitled to a new trial under Crim.R. 33 for aggravated
murder and the telated firearms specification. The Y-STR DNA test results are material, not
cumulative, and do not merely impeach or confradiet the circumstantial evidence available in the
undetlying trial; rather, they exclude the Defendant as the contributor of the newly tested male
DNA. Thus, a strong probability exists that had these new Y-STR DNA test results been
available in the 1998 trial, that the trial results would have been different — the Defendant would
not have beeﬁ found guilty of aggravated murder.

Thig Court is cognizant that, should the Defendant’s Petition for Post-conviction Relief

be upheld on appeal, this Court’s ruling on the Defendant’s Motion for New Trial will be
rendered moot.  On the other hand, should this Court’s ruling on the Defendant’s Petition be

overturaed, then this Court’s analysis and ruling on the Defendant’s Motion will be pertinent.

CONCLUSION
At trial, jurors are instructed that they are the sole judges of the facts, the credibility of
the witnesses, and the weight to be assigned to the testimony of each witness and the evidence.
Introduction of additional expert testimony indicates that new ¥-STR DNA test results exclude
Douglas Prade as a contributor to DNA collected from the lab coat at the area of the bite mark

and other places. This new evidence necessarily requires a re-evahiation of the weight to be



given to the evidence presented at trial. Jurors would be prompted to rcéonsidex, as set forth
above, the credibility of the key trial witnesses and the forcefulness of their testimony in the
underlying trial, along with .the other circumstantial evidence.

The Court finds that no reasonable juror, when carefully considering all available
evidence in the underlying trial in light of the new Y-STR DNA exclusion evidence, would be
firmly convinced that the Defendant Douglas Prade was guilty of aggravated murder with a
firearm. {Hven such a scenario, the outcome of the deliberation on these offenses would be
different - the verdict forms would be completed with a finding of not guilty.

Based primarily upou the test results excluding the Defendant Douglas Prade as the
contributor of the Y-STR DNA in the area of the bite mark and elsewhere, the Court finds
Defendant’s Petition for Post-conviction Relief, and alternatively, his Motion for New Trial, both
well taken. Therefore, the Defendant’s Petition for Post-canviction Relief for aggravated
murder with a firearms specification is approved.  In the alternative, should this Court’s order
granting post-conviction relief be overturned pursuant to appeal, then the Motion for New Trial
is grapted.

This is a final and appealable under in accordance with R.C. 2953,23(B) and Crim.R. 33.

S
ﬂ{"—{{/ /NZ;; ,/}

/JUDGRE JUDY HUNTER

There is no just reason for delay.

8O ORDERED,




Attornsy David Alden

Attorney Mark Godsey

Attorney Michele Berry, amicus curiae

Attorney Michael de Leeuw, amicus curiae

Chief Counsel, Sununit County Prosecutor’s Office Mary Anne Kovach
Ohio Attorney General Mike Dewina
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WHITMORE, Judge.

{1} Appellant, the State of Ohio, appeals from the judgment of the Summit County
Court of Common Pleas, granting Appellee, Douglas Prade’s, petition for post-conviction relief,
This Cowrt reverses.

1

{42}  On November 26, 1997, Dr. Margo Prade was severely bitten on the underside of
her upper, left arm, shot six times at close range, and left to die in the driver’s seat of her Dodge
Grand Caravan. The murder took place in the back parking lot of Margo’s medical office.
Security footage from the ‘adjacent car dealership, while exceedingly poor in quality, captured
certain details surrounding the murder. Specifically, the footage depicted: (1) a small car waiting
in the medical office parking lot; (2) Margo’s van entering the fot; (3) the small car repositioning
itself while Margo parks her van alongside the fence separating her lot from the car dealership’s

lot; (4) a single, unidentifiable person exiting the small car, walking fo the passenger’s side of

EXHIBIT




Margo’s van, and entering it; and {5) that same person exiting the van, returning to the srnall car,
and driving away a short while later. Margo never exited her van. Rather, forensic evidence
showed that her killer entered the van on the front passenger’s side and murdered her while the
two were inside the van. Margo’s body was discovered more than an hour after her murder by a
medical assistant from her office.

{43} In 1998, Prade, Margo’s ex-husband and an Akron Police Department Captain,
was indicted for her aggravated murder. He was also indicted for the possession of criminal
tools and the interception of Margo’s wire, aral, or electronic communications. The interception
charge stemmed from evidence that he had used a recording devicé to tape phone calls made or
received at the marital residence for a substantial amount of time, both before and after Prade
and Margo’s divorce. One critical aspect of the case involved the bite mark to Marge’s left arm.
The bite mark left an impression on Margo’s Aiab coat as well as a bruise on her arm.
Photographs of the bite mark were taken and Margo’s lab coat was sent to the FBI for DNA
testing,

{94} A serologist technician from the FBI cut out the bite mark section of Margo’s lab
coat (“the bite mark section™). The bite mark section was bigger than the bite mark itself apd
measured approximately two and a half inches wide and between one to two inches high.!
Subsequently, 2 DNA examiner made three cuttings from inside the bite mark. The cuttings
were afl approximately a quarter inch by a quarter inch in size and were taken from the left-hand
side, middle, and right-hand side of the bite mark. In July 1998, the FBI reported that it had

conducted polymerase chain reaction testing (“PCR testing”) on the three cuttings and, due to the

! Because the cutting was not symmetrical, one side of the bite mark section was higher than the
other side.



(V)

enormous amount of Margo’s DNA that was present on the cuttings, only found DNA that was
consistent with Margo’s DNA.

4453 Once the FBJ finished with the bite mark section, it was sent to the Serological
Research Institute (“SERI”) for further testing. To see if the bite mark section contained any
saliva (an expected source of epithelial cells for DNA testing), SERI mapped the entire bite mark
section for amylase, a component of saliva. The initial mapping showed the pm‘bable presence
of amylase. Because dispositive confinmative testing was necessary, the scierxtists at SERI made
three additional cuttings of the bite mark section at the three areas indicating probable presence
of amylase. The cuttings were approximately a quarter inch by an eighth of an inch and were
taken from the middle of the rightmost side, the top of the leftmost side, and the bottom of the
leftmost side of the bite mark. Despite the initial mapping results, the confirmatory test indicated
that the cuttings were negative for amylase. SERI then performed PCR testing on the cuttings
and confirmed the FBYs finding that the only DNA found was consistent with Margo’s profile.
SERIrepbrted its findings in September 1998.

{461 At trial, the jury heard a substantial amount of evidence about Margo and Prade’s
relationship as well as the results of the DNA testing, Additionally, the jury heard from three
dental experts tendered for the purpose of offering their expert opinion on the bite mark. Of the
State’s two experts, one testified that the bite mark was consistent with Prade’s dentition while
the other testified that Prade was the biter. Meanwhile, the defense expert testitied that Prade
lacked the ability to bite anything forcefully due to the fact that he wore a poorly fitted upper
denture, which easily released under pressure. The jury also heard from two eyewitnesses who
placed Prade at the scene around the time of the murder. After several weeks of trial and the

~ presentation of 53 witnesses, including Prade himself, the jury found Prade guilty on all counts.



The trial court sentenced Prade to life in prison. Prade then appealed, and this Court affinmed his
convictions. State v, Prade, 139 Ohio App.3d 676 (9th Dist.2000).

197} While serving his life sentence, Prade filed two applications for DNA testing
pursuant to R.C. 295371, et seq. Although DNA evidence had been admitted at trial, both of
Prade’s applications sought additional testing due to scientific advancements that had occurred
since the trial. Specifically, Prade sought Y chromosome short tandem repeat (“Y-STRY) testing,
which, unlike PCR testing, allows for male DNA préﬁling when a small amount of male DNA
has been mixed with an overwhelming amount of female DNA. The second application for
testing ultimately resulted in the issuance of State v. Prade, 126 Ohio St.3d 27, 2010-Ohio-1842.
In Prade, the Ohio Supreme Court held that “definitive” prior DNA testing, within the meaning
of R.C. 2953.74(A), had not occurred in this case due to the inherent limits of PCR testing.
Prade at § 15-23. Accordingly, the Supreme Court remanded the matter to the trial court for it to
conduct an analysis under R.C. 2953.74(B) and 2953.71(L) and “consider whether new DNA
testing would be outéome-—deteminative.” Id at §28-30.

{48}  On remand, both parties briefed the issue of whether new DNA testing would be
outcome-determinative in this matter. The trial court determined that there was “a strong
probability [] that no reasonable jurer would find {Prade] guilty of aggravated murder” if a DNA
exclusion result could be obtained be;cause the exclusion result, when analyzed in the context of
all the admissible evidence in the case, would “compromise[] the foundation of the State’s case.”
Consequently, the court granted Prade’s application for additional DNA testing.

{9}  After the court granted the application, the bite mark section was sent to DNA
Diagnostics Center (“DDC™). DDC also. received reference standards from both Margo and

Prade and five DNA exiracts that the FBI had retained. Three of the extracts were from



swabbings of the three cuttings made by the FBI in 1998. The other two extracts, labeled “Q6”
and “Q7,” also were swabbings of the bite mark, but it was unclear to all involved whether they
were swabbings of the bite mark section or swabbings taken from the actual skin on Margo’s arm
during the autopsy. In any event, DDC performed Mini-Short Tandem Repeat (“Mini-STR”)
testing on all the extracts. The three extracts from the three FBI cuttings, as well as the extract
labeled “Q6,” produced no DNA at all. The extract labeled “Q7” produced # partial profile from
which Margo could not be excluded, as well as a Y (male) chromosome at the Amelo locus.
Although the Y chromosome could only have come from 2 male, DDC was unable to perform Y-
STR testing on the “Q7” sample because the extract was consurmed during the testing process.
DDC then took additional cuttings from tlhe bite mark sectiomn.

{910} DDC’s first cutting, labeled 19.A.1, measured no greater than seven-cighths of an
inch wide and high, but also overlapped the cuttings the FBI had made in two places.
Accordingly, the cutting (19.A.1) had two holes in 1t because those portions had already been
excised by the FBL The cutting (19.A.1) encompassed the middle and right-hand side of the bite
mark. When DDC performed Y-STR testing on 19.A.1, the test uncovered a single, partial male
profile that did not match Prade’s profile. Consequently, DDC concluded that Prade was
excluded as the source of the partial male profile it found in 19.A.1. Seeking to gain a more
complete profile, DDC then made three additional cuttings from areas surrounding the left-hand,
top, and right-hand edges of the bite mark and combined the IDNA extract from those cuttings
(labeled 19.B.1) with remaining DNA extract from 19.A.1. DDC labeled the combined
extraction 19.A.2. The Y-STR testing on 19.A.2 uncovered at least two partial male profiles.

DDC determined, however, that neither partial profile matched Prade’s profile. Consequently,




DDC concluded that Prade was excluded as the source of the partial male profiles it found in
19.A.2. DDC reported its findings in January 2012.

{411} After DDC reported its exclusion results, the State requested that further testing
be conducted by the Bureau of Criminal Identification and Investigation (“BCI™). The trial court
agreed to permit the additional testing, and the bﬁte mark section was sent to BCT. BCT took a
cutting from the bite mark section directly next to DDC’s cutting, nearest the middle of the bite
mark. The cutting, labeled 111.1, was then swabbed on its front and back side to create 111.2
and 111.3, respectively. BCI performed Y-STR testing on all three items. On the cutting 1tself
(111.1), BCI was unable o cbtain any male profile. On the two swabbings of the cutting (111.2
and 111.3), the testing uncovered partial male profiles, but BCI concluded that the profiles were
insufficient for comparison purposes because they each returned results on less than three of the
sixteen loci used to conduct a Y chromosome profile.

(12} BCI also performed Y-STR testing on several different areas of Margo’s lab coat
after concerns arose that the lab coat might contain any number of profiles, due to contaminatibn.
BCI took four additional cuttings of the lab coat at: (1) the area just outside the bite mark section;
(2) the left forearm area; (3) the right arm area in the same spot where the bite mark had occurred
on the léft; and (4) the back area, nearest the bottom of the coat. The Y-STR testing performed
on all four cuttings did not uncover any male profile, partial or otherwise. BCI reported all of its
results in June 2012.

{13} After the completion of aii the testing, Prade filed his petition for post-conviction
relief (“PCR”) and, in the alternative, 2 motion for a pew trial. The State filed a brief in
opposition, and the court held a hearing on the matter. Numerous experts were presented at the

hearing and addressed the topics of the DNA results as well as the reliability of both bite mark



identification testimony and eyewitness testimény.z After the hearing, both pazﬁes also filed
post-hearing briefs. On January 29, 2013, the trial court issued its decision granting Prade’s PCR
petition and, in the alternative, his motion for new trial. Prade was discharged based upon the
court’s finding of actual inttocence.
{14} The State now appeals from the trial court’s judgment and raises a single
assignment of error for our review.
I

Assignment of Error

THE COURT FRRED IN GRANTING APPELLEE PRADE A DISCHARGE
UNDER R.C. 2953.23 ANDR.C, 295321

{415} In its sole assignment of error, the State argues that the trial court emred by
granting Prade’s PCR petition and ordering his discharge.” We agree.

{416} Under R.C. 2953.23(A)(2), a trial court may entertain an untimely or successive
PCR petition only if: |

[tihe petitioner was convicted of a felony, the pctmoner is an offender for whom

DNA testing was performed * * * and analyzed in the context of and upon
consideration of all available admissible evidence related to the inmate’s case * *

2 As set forth below, the PCR statute requires the results of new DNA testing to be “analyzed in
the context of and upon consideration of all available admissible evidence related to the inmate’s
case.” (Emphasis added.) R.C. 2953.23(A)?2). Neither party below objected to the court’s
consideration of new expert evidence on subjects other than DNA (i.e., the subjects of bite mark
identification and eyewitness identification testimony) on the basis that the new evidence was
not “available” at the time of Prade’s trial. Indeed, both pastics actually presented expert
testimony regarding bite mark identification. This Court takes no position as to whether the
additional evidence the court accepted constitutes “available” evidence within the meaning of the
PCR statute. Because neither party objected to the evidence introduced below and because
neither party questions the propriety of that evidence on appeal, this Court takes no position on
the issue of whether it was proper for the trial court to accept new expert evidence that was
unrelated to the DNA results.

3 The trial court’s alternative ruling that Prade be granted a new trial in the event thxs Court
reverses the PCR ruling is not at issue in this appeal.




* and the results of the DNA testing establish, by clear and convincing evidence,

EE N 3

actual innocence of that felony offense *
The phrase “actual innocence”

means that, had the results of the DNA testing conducted * * * been presented at

trial, and had those results been analyzed in the context of and upon consideration

of all available admissible evidence related to the person’s case * * * no

reasonable factfinder would have found the petitioner guilty of the offense of
which the petitioner was convicted * * *.

R.C. 2953 21{A)(1)(b). “Clear and convincing evidence requires a degree of proof that produces
a firm belief or conviction regarding the allegations sought to be proven.” State v. Gunner, 9th
Dist. -Medina No. 05CAO0111-M, 20060111’0-5808, ¢ 8. “It is intermediate, being more than 2
mere preponderance, but not to the extent of such certainty as is required beyond a reasonable
doubt as in criminal cases.” Cross v. Ledford, 161 Ohio St. 469, 477 (1954).

{17} TInitially, we pause to consider the appropriate standard of review in this matter.
There is no question that, had Prade’s petition been timely filed under R.C. 2953.21, this Court
would review the trial courl’s judgment for an abuse of discretion. See State v. Gondor, 112
Ohio St.3d 377, 2006-Ohio-6679, § 58 (“We hold that a trial court’s decision granting or denying
a [PCR] petition filed pursuant to R.C. 2953 .21 should be upheld absent an abuse of discretion *
# %) Because Prade’s petition was filed under R.C. 2953.23, however, the State argues that a
de novo standard of review applies. According to the State, actual innocence is a question of
law, as is the question of whether a trial cowrt had the jurisdiction to review an untimely or
successive PCR petition under R.C. 2953.23.

{418} The burden that a PCR petitioner must satisfy to have his untimely or successive
petition considered under R.C. 2953.23(A)2) is identical to the burden a timely petitioner must
satisfy to have his petition granted under R.C. 2953.21(A)(1)(a). Both subsections rely upon the

~

same definition of “actual innocence” and both require clear and convincing proof of actual
G gp




innocence with regard to DNA results d}at have been obtained pursuant to R.C. 2953.71, et seq.
Compare R.C. 2953.21(A)(1)(a) with R.C. 2953.23(A)(2). It would make Hitle sense for this
Court to apply a de novo standard to one and an abuse of discretion standard to the other when
both statutory subsections require the same showing. Morcover, this Court has only applied a de
novo standard of review in PCR appeals in limited circumstances. This is not an appeal
invelving a procedurally defective PCR petition, such as one that 1s barred by res judicata or that
fails to allege any of the grounds for relief set forth in R.C. 2953.23(A). Compare State v.
Childs, 9th Dist. Sumamit No. 25448, 2011-Ohio-913, § 9-12; State v. Morris, 9th Dist. Summit
No. 24613, 2009-Ohjo-3183, q 5-9; State v. Samuels, 9th Dist. Summit No. 24370, 2009-Ohio-
1217, 4 3-7. It is also not an appeal that requires this Court to engage in statutory interpretation.
Compare State v. Prade, 9th Dist. Sumrnnit No. 24296, 2009-Ohio-704, § 7-13, rev’d, 126 Ohio
St.3d 27, 2010-Ohio-1842. Rather, this is an appeal from a petition that caused the trial judge to
receive extensive evidence, to hold a hearing, to weigh the credibility of all the evidence, and to
function in a gatekeeping role. See Gondor at § 51-58. As such, we reject the Stale’s argument
tha‘t. a de novo standard of review is the appropriate standard to apply here. This Court will
review the trial court’s decision to grant Prade’s PCR petition for an abuse of discretion. See
State v. Cleveland, 9ih Dist. Lorain No. 08CA009406, 2009-Chio-397, 4 11-27.

{9419} Our decision in this _mattér necessarily éntails a review of th;: evidence presented
at the PCR hearing as well as the trial court’s decision in this matter. Because actual innocence
requires DINA resulis to be “analyzed in the context of and upon consideration of all available
admissible evidence related to the person’s case,” however, this Court also must review all of the

evidence presented at Prade’s trial. See R.C. 2953.21(A)1¥b). For contextaal purposes, we



10

begin with the evidence presented at the trial, followed by the evidence submitted at the PCR
stage and the trial cowrt’s decision in this matter.
The Trial Evidence

{420} Prade and Margo met in 1974, when she was about 18 vears old and he was about
28 years old. The two married in 1979 and had two daughters during the course of the marriage.
Both achieved professional success while they were married, with Prade progressing through the
ranks of the Akron Police Department and Margo eventually establishing her own medical
practice. 1t was primarily Margo’s income, however, that allowed the couple to enjoy a hugher
standard of living. Moreover, as time went on, it became clear to all involved that Prade apd
Margo’s relationship was a troubled one.

021} Lillic Hendricks, Margo’s mother, testified that she and her daughter had a very
close relationship and that Margo expressed to her on several occasions that she feared Prade.
Margo described o Hendricks how Prade would tum physical during their arguments by pushing
her head “way back” with his hand and using his band to “push ber nose n.” Hendricks stated
that she personally heard Prade and Margo arguing a few times, inchuding once after the divorce
when she heard Prade tefl Margo, *“[yloun fat faced bitch, nobedy wants you.” According to
Hendricks, Margo never indicated that she feared anyone other than Prade.

{922} Several other friends and associates of Margo’s also testified at trial regarding
Margo’s fear of Prade. Brenda Weems, a friend of Margo’s, testified that she wanted Margo and
the children to stay with her on at least one occasion after Margo described a fight she had with
Pradé because it caused Weems to fear for Margo’s safety. Weems stated that Margo feared
. Prade as did Dayne Arnold (Margo’s niece), Frances Fowler (Margo’s sister), Frances Ellison

(Margo’s friend and the wife of a fellow officer of Prade’s), Joyce Foster (Margo’s office
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manager), and Donzella Anuszkiewicz (Margo's friend). Anuszkiewicz testified that, while
Margo and Prade were still married, Prade would often show up in uniform when Margo went
out 1o socialize with her friends. Anuszkiewicz stated that “[normally fifteen minutes, hatf-hour
after [Prade] would show up when we were out, * * * [Margo] would tell me that she had to go.”
On one particular occasion, Anuszkiewicz observed Prade “really staring [Margo] down™ while
she was talking to another men. Amold, Fowler, Ellison, and Anuszkiewicz all testified that they
advised Margo to seek police intervention based on the things she described to them, but that
Margo never did so.

423} Annalisa Williams, Margo’s divorce lawyer, testified that Margo furst approached
her about separating from Prade in 1993. Williams testified that Margo was interested in a
separation rather than a divorce and had her draft a separation agreement on a few occasions.
Williams stated that she sent Prade several drafts of separation agreements over the years, but
that Prade never responded to them and Margo never wanted to follow through with the divoree.
According to Williams, “[ajlmest every year after 1993 Margo would come in * * * tof] say[]
things aren’t working out.” Finally, in December 1996, Margo decided that she wanted a
divorce. Williams testified that Margo had started seeing another man at the time, had started
losing weight, and was “very happy” and ready “toc have a new life &md start all over.”

{424} A} Strong testified that he began dating Margo in June 1996, before she and Prade
divorced. Although Prade still lived with Margo at the time, Margo assured Strong that her
relationship with Prade had been over for about two years and that she plamned to divorce him.
Directly after Margo filed for divorce, she and Strong attended the First Night event in Akron
where one.of Margo’s daughters was scheduled to sing. Sirong testified that Prade was also at

the event and that, while the two had never met, Prade said “[hjow are you doing, Al” when they
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walked by each other. Further, Strong noticed Prade videotaping him at one point during the
event. Strong testified that, during the course of bis friendship and relationship with Margo,
Margo was wary about speaking on the phone in her home because she felt that Pra;le might be
taping her conversations.

{425} 1t was just after Christmas Day of 1996 when Matgo filed for divorce. Wilhams
testified that Margo and Prade came to her office on January 4, 1997, to discuss the last
separation égreemem that Williams had sent to Prade on Margo’s behalf. Williams described
Prade as “very agitated” during the meeting. She stated that Prade told her that she “probably
had no idea that [Margo] was going around and behaving like a slut” Prade went on to say that
“he could prove that [Margo] was an unfit mother” because she was “whoring around” and that
he could take the house from her and obtain spousal support from her if that was what he chose
to do. Further, Prade stated that he could not afford an attorney for the proceedings “because he
Thad] spent thousands of dollars * * * having someone follow [Margo].” Williams testified that
Margo kept her head down during the mesting and “was scared to death.”

{926} Williams continued to handle Margo’s divorce proceedings after Margo filed for
divorce. Williams testified that Prade failed to respond to any of the court filings and never
appeared at any of the proceedings. Consequently, Margo received an uncontested divorce in
April 1997 and was awarded child support for her and Prade’s two children. Even after the
divorce, however, Williams testified that Prade continued to be uncooperative. Williams stated
that Margo called her several times after the divorce to request her assistance in getting Prade to
move out of the marital home. Additionally, Prade never signed the quitclaim deed for the

marital home, as he was required to do by decree.
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{427} Fowler, Marga’s sister, testified that Prade remained at the marital home for
several months after the divorce even though Margo did not want him there. When he finally did
move out, Margo had all of the Jocks changed and put an alarm system on the house. Fowler
testified that she, in particular, had advised Margo to get the locks changed and have a security
system put in place on the house after Prade left. Nevertheless, there was testimony that Prade
still had access to the house. Hendricks, Margo’s mother, testified that, even after Margo
changed the locks, Prade had his daughter’s key. According to Fowler, she spoke with Margo in
January 1997, and Margo was “frightened” and “‘very nervous.”

{428} Foster, Margo's medical office manager, testified that Margo continued to have
negative interactions with Prade after the divorce. Foster stated that Prade “harassed” Margo and
that Margo was “very afraid for her life” as a result of their interactions. According to Foster,
she discovered that Prade was coming to Margo’s medical office at night in 1996 or 1997.
Foster testified that she contacted the office’s alarm company and leamned that the office was
frequently being accessed at night for one to three hours at a time. On one particular night,
Foster drove to the office to see what was happening and saw Prade’s city car in the parking lot.

§4291 Autumne Shaeffer testified that she often babysat Margo’s children in the summer
of 1997. By that time, Prade had moved out of the marital home. Shaeffer testified that Prade
would call the home at least once a night on the nights when Margo went out.  According to
Shaeffer, Prade would ask her where Margo had gone and who she was with. If Shaeffer did not
answer, Prade would then speak with his daughter and ask her the same questions. Shaeffer
testified that Margo specifically instructed her not to tell Prade where she was if he called, but

just to say that she had gone out.




{930} Ellison, Margo’s friend and the wife of a fellow police officer of Prade’s, testified
that she spoke with Margo about her fear of Prade several times in the months preceding the
murder. Ellison described one particular occasion when Margo told her thét Prade had
threatened her. In particular, Ellison testified that Margo told her Prade had called her a “fat
bitch” and had “grabbed her by her neck and told her he’d kil her” After listening to Margo,
Eliison stated that she advised Margo to buy a gun in case she needed to protect herself.

{431} In June 1997, Margo began to date Timothy Holston. Several individuals,
" including Holston, testified that Margo was excited about her relationship with Holston and that
things quickly became serious between the two of them. Fowler, Margo’s sister, testified that
she spoke with Margo about Holston in November 1997 and Margo said the two were planning
to marry. Holston testified that he and Margo had talked about having children, and that she
wanted to learn about having a tubal ligation reversal so that she could have another child.
Sandra Martin, the office manager at Northeastern Ohio Fertility Center, confirmed that Margo
had scheduled a consultation for a reversal on November 29, 1997. Holston also testified that he
and Margo had plamned on having Thanksgiving together on November 27, 1997, so that he
could be formally introduced to her family.

1932} As Margo’s relationship with Holston blossomed, Margo and Prade continued to
have jssues. There was testimony that Prade came to Akron General Medical Center and had a
verbal confrontaticn with Margo within a few weeks of her murder. Maria Vidikan testified that
she worked at the hospital and knew that Margo came to the hospital every morning to do
rounds. In late October or early November 1997, Vidikan saw an individual follow Margo into

the doctor’s lounge and heard Margo arguing with that person. Vidikan testified that, after
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Margo was murdered, she saw Prade on the news and recognized him as the individual with
whom Margo had argued at the hospital.

{433} There also was testimony that Margo planned on taking additional legal action
against Prade in Noverber 1997. Strong, who still had a relationship with Margo near the tume
of her death, testified that Margo became upset in November when her children related that
Prade had denounced them in favor of his gitlfriend and her son. According to Strong, her
children’s reaction convinced Margo that legal action was necessary. Strong testified that Margo
intended to terminate her and Prade’s joint custody arranéement and to seek an increase in child
support.  Williams, Margo’s attorney, testified that one to two weeks before Margo’s murder,
Margo contacted her about seeking a child support modification. Williams sent Margo a
confirmation letter about the modification on November 20, 1397, and indicated in thé letter that
she would file for the modification if Margoe sent her the 375 filing fee. Detective Russ
MecFarland testified that one of the items the police found inside Margo’s purse on the day of her
murder was a personal check to Williams for $75.

{934} The weekend before Margo’s murder, she and Holston took a trip to Las Vegas
where Margo attended a conference and introduced Holston to her sister. Holston testified that
Margo was in a “very joyful mood” that Saturday, but became “very upset” after she phoned
home and learned that Prade was staying there in her absence. Foster, Margo’s office manager,
spoke with Margo when she 1'eturhed from Las Vegas and also testified that Margo was “very
upset” that Prade had stayed at the marital home while she was gone. Accerding to Foster,
Margo intended to speak with Prade about not staying at her home any more. Foster testified

that Margo planned to have that conversation with Prade on November 25, 1997, the day before

she was murdered.
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{435} There was testimony at frial that, while Margo continued to enjoy financial
success in the months before her death, Prade’s financial outlook turned grim. Donald Corpora,
the director 01""' professional recruitment and human resources for Akron General Medical Center,
testified that Margo’s annual salary was $125,000 a year at the time of her death. Meanwhile,
Prade’s annual salary was approximately $61,000. Mark Kuchenan, the manager of the Akron
Police Department Credit Union, testified that Prade’s account reflected a balance of $9,005.45
in May 1997, but that the balance had dropped to $1,475.15 by November 5, 1997. Robert
White, an accounting and payroll manager for the City of Akron, also testified that varfous
deductions affected Prade’s take home pay. White testified that Prade had $372.23 in
miscellancous deductions taken from his payehecks at the beginning of 1997, but that the amount
increased to $513.46 in April 1997 after Margo and Prade divorced and the child support order
went into effect. Prade admitted during cross-examination that he also paid child support by
cash or money order to another woman with whom he had fathered a child while married to
Margo. Additionally, he admitted that he bad several hundred dollars in returned check and
overdraft fees from his bank in August and September of 1997 and that, as of November 25,
1997, his checkbook balance was minus $500.

{436} On November 26, 1997, the day of Margo’s murder, Margo went to Akron
General Medical Center to conduct her rounds. Lori Collins, Margo’s medical assistant, testified
that Margo went to the hospital each morning to conduct rounds before driving to her medical
office to begin seeing patients around 9:30 a.m. Collins testified that Margo usually entered the
building through the back entrance after she parked her van in the back parking lot. Foster,
Margo’s office manager, testified that Margo called the office at about 8:50 a.m. that morning to

let Collins know she was on her way. Margo also called Robert Holmes, the lease manager from
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Rolling Acres Dodge. Holmes testified that Margo left him a'voice.mail message at 9:05 a.m.,
asking about the status of the new car she had ordered.

{937} Detective Edward Moriarty testified that the videotape surveillance system at
Rolling Acres Dodge, which was located directly next door to Margo’s medical office, captured
several details surrounding the murder. Specifically, one of the cameras in the ot included in its
view the rear portion of Margo’s medical building and its parking lot. Because the image quality
was poor, Detective Moriarty eventually sent the footage to the Secret Service to see if its agents
might be able to improve the quality of the tmages caught on film. The enhanced videotape from
the Secret Service depicts Margo’s van arriving at ber office at 5:09 a.m. At least seven minutes
beforehand, a small car arrives and stays in the lot, circling on one occasion immediately before
Margo arrives. As Mérgo parks her van, the driver of the smaller car repositions the car to bring
it closer to Margo’s van. The two vehicles are situated diagonally from one another such that
Margo would have had a clear view of the other car. At 9:10 aum., a single figure emerges from
the smaller car, walks over to Margo’s van, and enters it on the passenger’s side. The single
figure later emerges from the van at 9:12 a.m., walks back to the small car, and leaves while it is
still 9:12 a.m. The quality of the videotape is so poor that no details can be garnished about the
individual who enters Margo’s van, other than the fact that it is a solitary individual,

{438} Fowler, Margo’s sister, testified that she had spoken with Margo about getting a
new van once her divorce became final because Prade had keys to the van, Rex Todbunter, a
sales associate for Rolling Acres Dodge who had sold Margo her van in 1995, testified that
Margo’s van had an auto-lock feature, such that all the doors to the van would lock once the van
reached a speed of 15 miles per hour. Todhunter further explained that, afier the vehicle

stopped, the doors would remain locked until the driver either pressed the unlock button or
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manually opened the door from the inside. For a person outside the van to gain entry, therefore,
either the driver would have to unlock the van or the person standing outside would have to have
keys to the van.

{139} Collins, Margo’s medical assistant, discovered Margo’s body at about 16:25 a.m.
Collins testified that all the doors to the van were closed when she peered through the window
and saw Margo. According to Collins, Margo’s body was positioned such that the upper half of
it was stretched across the center of the van onto the passenger’s seat. Collins ran back inside as
soon as she saw Margo and called 911 while Foster, the office manager, ran out to the van.
Foster testified that she was able to pull open the driver’s side door to the ‘vaﬁ becanse it was
unlocked. While frying to help Margo, Foster saw Margo’s keys on the floor of the van. She
also noticed that Margo’s purse was located right behind the driver’s seat along with seyeral
patient charts. Collins joined Foster outside when she finished calling 911 and was able to open
the van's front passenger door because it was unlocked. Collins also testified that Margo’s keys
were on the driver’s side floor next to Margo’s left foot.

{940} Detective Williamn Smith photographed Margo’s van and {estified that nothing
appeared to have been ransacked or searched. In addition to Margo’s purse having been found in
the van, Detective Smith testified that Margo’s cell phone was still in the van and that Margo
was weariné a large amount of jewelry. The only piece of jewely that appeared to have been
diétﬁrbed was a broken diamond and gold tennis bracelet. Detective Smith testified that the
police found one link of the broken bracelet on the floor of the van behind the passenger’s seat
and the remainder of the bracelet on the ground just outside the passenger door. Several buttons

from Margo’s lab coat also were strewn on the floor of the van, having been torn from the coat

that Margo was wearing.
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{941} No murder weapon was ever recovered, but Michael Kusluski, a firearms
examiner from BCI, examined the bullets recovered from Margo’s body and testified that they
were .38 Special caliber bullets. He further opined that the bullets had been fived from a
revolver. Dr. Marvin Platt, the Summit County Medical Examiner, testified that Margo died as a
result of six gunshot wounds fired by an assailant positioned to her right. Dr. Platt opined that
Margo was shot three times before her assailant then forcefully pulled her forward, ripping three
buttons from her lab coat in the process, and shot her three more times. According to Dr. Plat,
both the first two gunshots were fatal shots, with the first likely either stunning Margo or
rendering her anconscious. Nevertheless, Margo’s assailant proceeded to shoot her four more
times. Moreover, the first shot pierced Margo’s right wrist before entering the mastoid bone on
the right side of her head. Dr. Platt described the wound to Margo’s wrist as a defensive wound,
meaning that Margo had held out her right band in font of her head in an attempt to protect
herself before the shot was fired. Dr. Platt further testified that Margo sustained a bite mark to
the backside of her left, upper arm during the incident.

{942} Collins, Margo’s medical assis;,tant, testified that she saw Prade arrive at the scene
of the murder around 11:00 a.m. Lieutenant Daniel Zampelli also testified that he saw Prade
arrive in his unmarked city car and was there when the pqlice captain on scene stopped Prade
and gave him the news of Margo's death. According to Lieutenant Zampelli, Prade brought his
hands to his face and partially went down to the ground before the officers grabbed hirn and took
him into the medical office. Lieutenant Mary Myers arrived shortly thereafter and spoke with
Prade alone in the medical office.

{443} Lieutenant Myers testified that Prade “answered all [her] questions very calmly,

very clearly, [and] very explicitly.” Prade told Lieutenant Myers that he had gone to the gym at
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his apartment building at about 9:30 am. to commence his two-hour workout. Prade indicated
that, near the end of his workout, he received a page that there had been a shooting incident and
drove straight to Margo’s medical office, which was approximately six minutes away.
Lieutenant Myers testified, however, that Prade looked “as if he had stepped out of the shower”
during her talk with him, as there was not any oil on bis head or any sweat stains or odor on his
body. She further testified that Prade’s hands were “very clean and dry.” Although Lieutenant
Myers performed a gunshot residue test on Prade, she testified that there were no results from the
test because she had incorrectly adniinistered it. |

{944} Lieutenant Myers testified that Prade gave her substantial details about his
moming, including descriptions of the two other people he saw at the gym and of the television
show that was playing while he worked out. Prade described, not only the woman be saw at the
gym, but also the exercise machines she used, the order of her routine, and the type of car she
drove. Lieutenant Myers testified that she asked Prade to get the license plate of the woman’s
car so that they could speak with her, but specifically told him not to speak to the woman.

{445} Williams, Margo’s attorney, testified that a great number of Margo’s friends and
family members went to Margo’s house on the day of her murder, after the news broke.
Williams testified that Prade also came 1o theA house. While Williams, Margo’s mother, and a
few other individuals were in Margo’s home ofﬁ’ce searching for her insurance information,
Williams stated that Prade entered the room and asked Margo’s mother what she was looking
for. According to Williams, when Hendricks stated that they were locking for Margo’s
insurance papers, Prade stated, “I just saw them here a couple days ago, they should be here.”
Williams further testified that Prade moved back into the house that day and stayed there from

that point forward.
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{446} Steven Anderson, Margo’s insurance agent, testified that Margo had a
supplemental life insurance policy. Anderson testified that Margo purchased the policy in 1989
and, when she stopped paying the premium on it, the policy became standard term insurance
with a $75,000 death benefit that would remain in force until February 25, 1998. Anderson
testified that he sent Margo a letter to remind her about the policy in March 1996, but never
received a response. He further testified that Prade was the beneficiary on the policy and, in
Decernber 1997, the insurance company paid Prade $75,238.50 on the policy.

1047, Detective McFarland testified that, on February 23, 1998, he conducted a search
at the residence of Carla Smith, a female officer with whom Prade had a relationship. Detective
McFarland festified that he found a large amount of Prade’s financial paperwork in a white
plastic bag in the master bedroom closet. Lisutenant Paul Calvanuso examined the items from
the bag. He testified that one of the items in the bag was a deposit slip from Prade’s bank
account dated October 8, 1997, a month before Margo’s murder. The back of the deposit slip
contained handwritten calculaﬁons, in Prade’s handwriting, of the various accounts on which
Prade owed money. The total amount owed on the accounts was thgn subtracted from a $75,000
amount. During his testimony, Prade admiited that he had written the calculations and that he
had subtracted them .from the amount of Marga’s $75,000 policy, but stated that he had made the
notations after Margo’s death when he became aware that he was the beneficiary. Detective
McFarland, however, testified that he also examined Prade’s checkbook and that the various
October 1997 balances written in the checkbook aligned with the estimated outstanding balances
that Prade had written on the back of the October 1997 deposit slip. In particular, the balance
written in the checkbook for Kay Jewelers on October 10, 1997, was $244.31 while the

handwritten notation for Kay Jewelers on the back of the deposit slip was $240. The only other
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checkbook entries for Kay Jewelers were on November 22, 1997, for which the entry indicated a
$204.06 balance, and January 3, 1998, for which the entry indicated a $173.48 balance.

{448} In addition to Carla Smith’s house, the police also searched Prade’s police locker
and a storage locker he had on Jacoby Road in Copley. Detective Donald Gaines testified that
the search of Prade’s police locker uncovered several eassette tapes, all of which had certain
dates written on their registers. Lieutenant Edward Duvall testified that the police uncovered
several more cassette tapes at the Jacoby Road storage locker along with a Craig VOX voice
activated tape recorder. Lieutenant Duvall testified that the cassette tapes confiscated by the
police contained recordings from Margo and Prade’s marital home as far back as 1994. Because
the recordings on the tapes had been made at fow speed, the tapes contained a large number of

ecordings. For instance, Lieutenant Duvall testified that one of the tapes contained recordings
ot 233 calls.

{449} Lee Kopp, an audio recording engineer, testified at trial that the recorder the
police found and asked him to inspect was a voice activated recorder that automaticaily began
recording when it received mput of sufficient volume and stopped recording when the input
ceased. Kopp explained that the recorder was equipped with a device that allowed it to be
plugged into a normal phone jack. Licutenant Duvalf testified that, when they found the cassette
tapes and the recording device, they then searched Margo’s home and found 2 phone and phone
jack in the third bay of the garage along with a cardboard box containing an additional cassette
tape with more recorded phone calls. During his testimony, Prade admitted that the handwriting
on the cassette tapes was his, but testified that Margo was the one who wanted the recording
device and tapes so that she could keep track of the calls she sometimes received from patients.

Yet, Foster, Margo’s office manager, testified that Margo never recorded any of her patient calls.
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Moreover, several witnesses at trial, including Strong, testified that Margo worried Prade was
recording her phone conversations.

{9507 Two witnesses at trial placed Prade at the scene around the time of the murder,
The first witness was Robin Husk, 2 Rolling Acres Dodge employee. Husk testified that he
walked outside at the dealership sometime between 8:60 and 9:00 aun, on the day of the murder
to bring in a car for service. Husk testified that he was on the side of the building when a tall,
bald, black man with glasses walked toward him. According to Husk, he asked the man if he
needed help, but the man indicated that he did not, said he was going into the dealership, and
kept walking. Later that evening, Flusk watched the news and saw Prade’s picture in conjunction
with the story about Margo’s murder, Husk testified that he recognized Prade as the man he had
seen that motning and that he commented to his fiancé, with whom he was watching the news,
that he had seen Prade there that moming.

1451} Husk adwmitted at trial that he did not contact the police with his information.
Instead, Husk mentioned that he had seen Prade on the mormning of the mmurder to his colleague at
work afier the triel had already commenced. The colleague then contacted the police over
Husk’s protests. Husk testified that he did not want to come forward because he “was afraid
[for] [his} life.” According to Husk, he knew that Prade was a police captain and would likely
have friends on the police department.

{452} Lieutenant Elizabeth Daugherty testified that she went to Rolling Acres Dodge to
interview Husk after receiving a phone call that they should speak with him. Licutenant
Daugherty stated that the police did not know what Husk looked like when they arrived and that
he initially tried to walk away from them. . When she finally spoke with Husk, however,

Lieutenant Daugherty testified that Husk said he saw Prade in the dealership parking lot on the
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morning of the murder and that h¢ had told his girlfriend about the incident the day it eccurred.
Lieutenant Daugherty agreed that Husk appeared to be afraid to say anything about the case and
testified that Husk expressed concern over Prade’s status as a police captain. Husk selected
Prade from a photo array on August 28, 1998.

{453} The second witness who placed Prade at the scene on the day of Margo’s murder
was Howard Brooks. Brooks testified that he was a patient of Margo’s and that his sister
dropped him off at Margo’s office around 9:00 am. the morning of the murder. Once hé
finished having his blood drawn, Brooks testified that be was preparing 1o walk out the glass
door of the medical building to the back parking lot when he “heard this car peeling off.”
Brooks then looked and saw a man driving a car quickly out of the lot. Brooks described the
man as a bald man with a very thick moustache. Brooks testified that he “didn’t pay [the
incident] no attention” when it happened, but that he remembered it after he spoke with the
police. Brooks selected Prade from a photo array on February 16, 1998, and indicated that he
was 100% positive of his identification. Brooks also identified Prade in court as the man he saw
driving quickly out of the parking lot.

{454} Much like Husk, Brooks did not come ‘fofward with his information at the time it
occurred.  Brooks testified that he ordercd pizza at some point shortly after the murder and
recognized the pizza delivery driver as another man he had seen in the parking lot of Margo’s
l ﬁiedicai office on the day of the murder. Brooks testified that he asked the man if he had been at
Margo’s office that day and the man agreed that he was. Brooks testified that he was contacted
by Detective Washington Lacy the following day. Detective Lacy testified that he interviewed
Brooks on December 5, 1997, after a pizza delivery man from Zippy Pizza contacted the police

department and informed them that Brooks was a possible witness. Detective Lacy indicated




that he conducted two interviews with Brooks, but that Brooks failed to give him any
information at either interview. Later, on February 16, 1998, Licutenant Myers interviewed
Brooks for a third time. Brooks then gave Lieutenant Myers his information, and she presented
‘him with a photo array. Lieutenant Myers testified that Brooks “firmly tappled]” Prade’s
photograph when he viewed it and stated “[t}hat’s the man.”

{455} Brooks also testified at trial about all of the other people he saw in the parking lot
of Margo’s medical building the morning of her murder. Brooks testified that, after he heard the
car “peeling of” and saw it leave, he exited the glass door of Margo’s medical building and
stood outside to smoke a cigarette and wait for his sister to come back. Brooks testified that: (1)
a secretary from the building came out and he opened the door for her when she retumed a short
while later with food; (2) a secretary from Margo’s office came out and retumned a short while
later; (3) a businessman with a briefcase arrived and parked in the spot the secretary had vacated
when she left the building; and (4) a tall black man, whe Brooks later recognized as the pizza
delivery man, and a nurse arrived in a blue van and went into the building. Deborah Adams
testified that she worked on the second floor of Margo’s medical building and left around 9:15
a.m. to purchase breakfast for her staff. Adams testified that, when she returned with the food, a
biack man let her in the door to the building. Additionally, Foster, Margo’s secretary, testified
that she left the building after 9:00 am. to make a bank deposit and that Margo’s van was
already there when she left. Foster testified that she was only gone for a few minutes before she
came back to the building. Finally, Todd Restivo, a pharmaceutical representative, testified that
he arrived in the parking lot at about 9:15 a.m. and organized his call notes on his laptop
computer before entering the building to see Margo. Restivo testified that he observed a black

man standing at the entranceway to the building when he entered it.




{456} As previously noted, Prade told Lieutenant Myers that he saw two other people at
his apartment’s gym during the course of his workout on the moming of the murder. Those
people were later identiﬁed as Mary Lynch and Doug Doroslovac. Lynch testified that she
routinely worked out at the gym five to seven days av week and spent haif an hour working out on
the days when she did strictly cardio. By the time of trial, Lynch could not remember the type of
workout she did on the day of the murder. She agreed, however, that she had given a statement
to the police closer to the date of the murder and that her memory would have been more
acourate at the time she made the statement. Lynch testified that, based on the statemsnt she
gave, she probably was just doing cardio that day. Lynch testified that Prade entered the gym
partway through her routine when she was ou the stationary bike and that Prade was still there
when she left. Lynch testified that she generally tried to be at the gym by 8:30 a.m., but that she
could have arrived anywhere from 8&30 am. to 9:30 am. to begin her half-hour workout.

lthough Licutenant Myers testified that she specifically instructed Prade not o speak with
Lynch, Lynch testified that Prade approached her at the gym the day after the murder.
According to Lynch, Prade handed her a business card, said that his ex-wife had just been killed,
and said that “he wanted to provide the police with somebody who could indicate his
whereabouts™ at the time of the paurder.

{457} Doug Doroslovac, the.other man that Prade indicated was at the gym the morning
of the murder, testified that hie could not remember using the gym that day. Even so, Doroslovac
testified that he always used the gym in the afternoon, usually afier 3:00 p.m. Doroslovac
specified that, because he skaied every morning in Cleveland for several hours, be never arrived

at the gym earlier than the aftemoon. He also testified that he had never seen Prade at the gym.
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{658} Prade testified that he and Margo had a happy marriage and that their later divorce
was a mutual decision. According to Prade, he and Margo amicably discussed the divorce for a
long time before it happened. Prade stated that he did not sign any of the separation agreements
Williams sent because he thought they were just rough drafts and Margo always told him not o
worry about them. Additionally, Prade testified that he did not leave the marital home for
several months after the divorce because Margo never asked him to leave during that time. He
testified that, even after he moved out, he continued to make regular trips to the marital home
because he still received his mail there. Prade testified that he would open any mail at the house
that had his name on it, including mail jointly addressed to him and Margo.

{959} Prade denied making most of the negative comments toward Margo that other
witnesses testified to hearing or hearing about. For instance, Prade agreed that the meeting that
took place at Williams® office was an .“emotional” one, but denied that he ever directly called
Margo an “unfit mother” or a “slut” or a “whore.” Prade testified that he only referenced those
things as hypothetical examples of when a father might be able to get custody of his children.
Similarly, Prade testified that he never hired a private investigator to follow Margo, but simply
made “an off-the~cuff remark” and that Margo “was aware of what [he} was talking about.”
Prade stated that Hendricks, Margo’s mother,Awas mistaken when she testified that she heard
Prade tell Margo “[y]ou fat faced bitch, nobody waats you.”

{4160} Prade admitted that he accessed Margo’s medical office at night, but testified that
be did so with her permission. According to Prade, he frequently stopped there to use the
bathroom or to eat his funch while working third shift. Prade also denied taping any of Margo’s
phone conversations. Prade claimed that Margo wanted to record phone cails from her patients

and that he had several of the cassette tapes in his locker because he would help label them and
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erase them so that they could be reused. Although the State played several of the tapes at trial
and Margo could be heard stating on the tapes that she thought her phone was being tapped,
Prade claimed that Margo was not referring to the recordings he was helping her make. Prade
testified that Margo “had her ewn concept about what telephone tapping was.” He also denied
ever calling the babysitter during the surmmer of 1997 to ask about Margo’s whereabouts or
showing up at Akron General Medical Center to argue with Margo.

{461} Prade testified that he arrived at his apartment’s gym at 9:00 a.m. the morning of
the murder and that Lieutenant Myers was mistaken when she testified that he had told her he
arrived at 9:30 a.m. Prade described his workouts as two and a quarter to two and a balf hours in
length, but testified that he would only start sweating toward the end of the routine. Prade
testified that he was about two hours into his routine when he left to drive to Margo’s medical
office and that he came straight to the office in his sweaty gym clothes.

{962} Limited DNA evidence was introduced at trial through the testimony of Thomas
Callaghan, a forensic DNA examiner from the FBI. Callaghan testified that his office performed
PCR testing on three areas of the bite mark section of Prade’s lab coat. According to Callaghan,
he took cuttings from the left-hand side, middle, and right-hand side of the bite mark because he
“was covering the widest area figuring that if someoue’s tongue was m that area rubbing up
against that area, they may have left some skin cells there,” Callaghan agreed that, of all of the
evidence that might be tested for DNA, the bite mark was “very important” evidence. Yet, he
testified that the PCR testing he performed on the three cuttings from the bite mark only resulted
in uncovering a DNA profile consistent with Margo’s DNA, as the lab coat was saturated with

her blood. Callaghan explained that a very large amount of DNA can overshadow a smaller”’
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amount of DNA in PCR testing, such that the smaller amount will not be detected. Callaghan

testified:

in my opinion if someone bites someone else or that fabric, they may have lefi
DNA there. Tt can be of such a low level that it’s not detected. Or they may have
left no DNA there.

Callaghan testified that Prade was excluded as the source of the DNA that he found on the three
cuttings from the bite mark section.

{463} Three dental experts testified at trial; two for the State and one for the defense.
Dr. Lowell Levine, an expert in forensic odontology/dentistry, first testified for the State. Dr.
Levine testified that he examined photographs of the pattern impression left on Margo’s lab coat,
photographs of the bruising pattern on her skin, the bite mark section of the coat, which was sent
to him by the FBL, and models of several sets of tecth. Dr. Levine stated that he actually
received two jmpressions of Prade’s teeth, one of which he initially received with several other
sets of tecth subsmitted for his analysis and one of which he received later on. Dr. Levine opmed
that the bite mar'k to Margo’s skin was consistent with human teeth and had a pattern of the
lower teeth only, with no pattern emerging for the upper teeth. Dr. Levine compared the pattern
of the bite mark on Margo’s skin with the lower teeth on each of the models he received.

{64} Dr. Levine testified that dental experts can arrive af three different types of
conclusions. First, an expert can absolutely exclude a person. Second, an expert can testify that
a pattern injury is consistent with a person’s dentition, meaning that the person could have been
the biter, but the pattern does not offer enough answers to allow for a definite opinion. Third, an
expert can testify to a reasonable degree of scientific certainty that a pattern injury was caused by
a person. Dr. Levine opined that, after he examined the first model he was sent of Prade’s teeth,

he determined that the bite mark pattern was consistent with Prade’s lower teeth, meaning that
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Prade could have caused the bite mark. Dr. Levine testified that he “made a more lengthy
comparison” when he examined the second impression of Prade’s teeth and, again, concluded
that Prade’s lower teeth were consistent with the bite mark injury on Margo. Dr. Levine testified
that he was “not able to interpret any evidence of upper tceth”‘ on Margo’s skin, Dr. Levine also
testified that Prade wore a full upper dental prosthesis, but did not contment on how a prosthesis
might affect a bite mark impression.

{465} On cross-examination, Dr. Levine adritted that a lab coat and blouse could affect
the quality of a bite mark imprsssion left on the skin beneath them. He further admitted that: (1)
bite mark experts can disagree amongst themselves; (2) it is possible for more than one person to
leave an almost identical bite mark; and (3) he was aware of at least one case where an individual
was convicted based on bite mark identification testimony and later exonerated. Dr. Levine also
testified that it was possible that someone other than Prade had made the bite mark on Margo’s
arm,

{€66} The second dental expert to testify for the State was Dr. Thomas Marshall, who
was also an expert in forensic odont§1ogy,/dentistry. Dr. Marshall testified that he examined the
bite mark to Margo’s arm in person at the medical examiner’s office and directed the medical
examiner’s photographs of the injury. Dr. Marshall also examined the lab coat and the bite mark
impression on it and made casting impressions of several individuals, including Prade. Dr.
Marshall testified that, in order to make a casting of Prade’s upper teeth, he asked Prade to
simply remove his denture and hand it over. Dr. Marshall testified that Prade did not simply
“flip [his denture] out” with his tongue. Instead, he “broke the seal” and handed the denture to

Dr. Marshall.
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{467} Dr. Marshall testified that ‘he compared photographs of the bite mark on Margo’s
arm with photographs of the impressions he made of Prade’s lower teeth. To do so, Dr. Marshall
re-sized the picture of the bite mark to make it the same size as the pictures he took of the dental
impressions he made. He then created overlays, so that he could lay the images on top of each
other. According to Dr. Marshall, he “just couldn’t exclode [Prade]” because, as he compared
the photographs of the bite mark injury and the impression of Prade’s lower teeth, “{e}very raark
tined up with every other mark.” Dr. Marshall then speht an extensive amount of time
explaining how the marks aligned. Dr. Marshall finished his testimony by opining that “[his]
conchusion {was] that the bite found on Margo Prade wis made by Captain Prade,” Dr. Marshall
also opined that he did not believe more than one person could make the same bite mark.

{4168} On cross-examination, Dr. Marshall admitted that clothing, such as a lab coat and
a blouse, could affect the quality of a bite mark impressior; left on the skin. He also testified that
be considered Dr. Levine, the State’s other expert, to be “one of the leading bite mark experts in
the country.”

{469} The third dental expert to testify was Dr. Peter Baum, who testified for the
defense. Dr. Baum, a maxillofacial prosthodontist, testified as an expert in dentistry. Dr. Baum
testified that he personally examined Prade and took impressions from him. Dr. Baum stated
that the fit of Prade’s upper denture was “exceptionally poor” such that his teeth were “almost
unusable for * * * biting down.” Dr. Baum testified that Prade had “lost virtually all of the
structural bone that would hold an upper denture in place” due to the poor fit of his denture over
an extended period of time. Consequently, Dr. Baum opined that “the act of biting for Mr.
Prade, [was] a virtual impossibility.” During his testimony, Dr. Baum also stated that he took a

saliva sample from Prade to send off for analysis becanse “it was [his] supposition that if there



was a bite made on a piece of fabric, whoever did it probably slobbered all over it, and that if
{they] could obtain a DNA sample from that fabric, {they] would be able to possibly identify or
exclude someone.”

$#470} Ou cross-examination, Dr. Baum admitted that the accuracy of his examinations
depended upon the cooperation of the patient and that Prade was in control of how hard he was
willing to bite for purposes of the impressions Dr. Baum took from him. Dr. Baum further
acknowledged that the bite mark on Marge’s arm did not reflect any evidence of an upper bite
mark.
The PCR Evidence

{471} The trial court beard three categories of evidence presented in support of and in
opposition to Prade’s PCR petition: DNA evidence; bite mark identification evidence; and
eyewitness identification evidence. ‘We set forth the evidence presented in each distinct category
in tarn.

DNA Evidence

{972} Dr. Julie Hez’.nig,‘k the Assistant Laboratory Director for DDC, testified for the
defense. Dr. Heinig testified that DDC received the bite mark section of Margo’s lab coat for ¥~
STR testing, “which would hone in on the male DNA that would be present from the saliva or
the skin cells from the biting of the lab coat.” When DDC received the bite mark section, six
cuttings had already been taken from it due to prior testing in 1998. Dr. Heinig stated that DDC
also received five DNA extracts taken by the FBI; three extracts that were swabbings from the
three cuttings the FBI made to the bite mark section and two exfracts, labeled “Q6” and “Q7,”

that were designated as “s{,vabbings of the bite mark.” Dr. Heinig testified that it was unclear
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whether Q6 and Q7 were swabbings taken from the bite mark section or swabbings taken from
the skin on Margo’s ammn.

{473} Dr. Heinig stated that DDC performed two phases of testing. First, DDC retested
the five extracts it received from the FBI using Mini-STR analysis. Dr. Heinig testified that
DDC was unable to obtain any DNA from four of the extracts. As for extract Q7, DDC was able
to obtain a partial profile consistent with Margo’s DNA as well as “a “Y” allele * * ¥ at the sex-
determining locus indicating male DNA was present.” Because the Mmi-STR analysis
consumed the Q7 extract, however, Dr. Heinig was unable to perform Y-5TR testing on it.

{474} The second phase of testing DDC performed was festing on new cuthings that
DDC made. Dr. Heinig testified that DDC labeled its first cutting 19.A.1. That cutting
overlapped two prior cuttings made by the FBI and was taken from the middle to right-hand side
of the bite mark. Dr. Heinig extracted the DNA from 19.A,v1, amplified it, and performed Y-STR
testing on it. Of the sixteen total loci used as genetic markers for Y-STR testing, DDC was abi_e
to obtain results on three loci when it tested 19.A.1. Those three loci were DYS393, DYS391,
, and DYS437. DYS393 contained a number 13 allele,® DYS$391 contained a number 10 allelé,
and D'YS437 contained a number 15 aflele. Dr. Heinig then compared the partial male profile

results obtained from 19.A.1 with Prade’s profile results, as demonstrated by the chart below:

* An allele is a numerical coding used to describe the particular form of gene that an individual
has at a particular locus.
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Locus 19.A.1 Allele Results Prade’s Allele Results
DYS3393 13 11
DYS391 10 10
DYS8437 15 16

Because Prade’s profile did not match the partial male profile Dr. Heinig obtained from 19.A.1,
Dr. Heinig concluded that Prade was excluded as the coniributor of the partial male profile
obtained from 19.A.1.

{975 Seekinga }arger sampling, DDC then made three additional cuttings from the bite
mark along its edges at the left-hand side, middle, and right-hand side. Dr. Heinig then
combined the extract from those three cuttings (19.B.1) with remaining extract from 19.A.1 1o
form 19.A.2. OFf the sixteen total loci used as genetic markers for Y-STR testing, DDC was able
to obtain results on seven loci when it tested 19.A.2. Those seven loci were DYS456, DYS458,
DYS385a/b, DYS393, DYS391, DYS437, and D'YS448. Dr. Heinig explained that each of the
foregoing seven loci contained at least one major allele, but that several of them also contained
minor alleles that DDC could not use in its analysis. Dr. Heinig explained that alleles are
measured by relative florescence units (“RFUs™) that peak on a graph according to the amount of
DNA that exists at any particular loci. DDC’s threshold for interpreting DNA is 100 RFUs.
Accordingly, when a peak measures less than 100 RFUs, DDC will not rely on that peak in
forming its conclusions about the DNA results. Instead, Dr. Heinig simply noted any minor
alleles that emerged at particular loci with asterisks. Dr. Heinig compared the partial male
profile results obtained from 19.A.2 with Prade’s profile results, as demonstrated by the chart

helow:
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Locus 19.A.2 Allele Results Prade’s Allele Results
DYS456 14, (*) 15

DYS458 16 i3

DY$385a/b - ), 17 13,14

DY5393 13 11

DYS391 *), (%), 10 10

DYS437 14, (%) 16

DYS448 . 19, (") - 20

Because Prade’s profile did not match the partial male profiles Dr. Heinig obtained from 19.A.2,
Dr. Heinig concluded that Prade was excluded as the contributor of the partial male profiles
obtained from 19.A.2.

{976} Dr. Heinig agreed that the results from 19.A.2 produced more than one partial
male profile such that “two or more individuals™ contributed to the sample. Nevertheless, Dr.
Heinig found it significant that Prade could be excluded from contributing to the partial male
profiles that DDC obtained. In the affidavit she submitted to summarize her results, Dr. Heinig

averred:

Given my understanding of the manner in which the perpetrator bit Dr. Prade
during the murder the perpetrator would have deposited his saliva and/or trace
amounts of his skin as a result of contact between the lab coat and his lps, tongue
and/or other areas of his mouth. It also is possible that other males could have
touched this area of the lab coat, which could have left their DNA there.

As between the possibility that the male DNA identified in items 19.A.1 and
19.A.2 during our testing of the area of the lab coat over the bite mark came from,
on the one hand, the perpetrator in the act of forcefully biting Dr. Prade such that
the bite made a lasting impression on her skin through two layers of clothing or,
on the other hand, any other male who simply touched this area of the lab coat,
the former is substantially more likely than the latter.
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Dr. Heinig agreed with the testimony given by Dr. Peter Baum during trial that whoever bit
Margo “probably slobbered all over the lab coat.” Consistent with her affidavit, she also agreed
that a person who bit another’s clothing would likely leave enough DNA on the fabric for later
testing.

{9773 Dr. Heinig testified that there was “a low amount of DNA” in the cuttings she
tested (19.A.1 and 19.A.2), but that the low quantity of DNA she found had no bearing on the
certainty of the exclusion result she obtained for Prade. She also testified that a number of things
could have accounted for the low quantity of DNA she found, including: the prior cuttings taken
by other laboratories, the amylase mapping performed on the bite mark section, and the
degradation in the DNA that may have occurred over fourteen years. Dr. Heinig testified that
saliva and epithelial cells from the mouth contain a wealth of DNA whereas DNA from casual
touching generally results in the transfer of 2 small amount of DNA. Accordingly, Dr. Heinig
concluded that it was more likely that the biter's DNA was included in the testing she performed.

{478} On cross-examination, Dr. Heinig admitted that swabs from a person’s mouth
generally produce millions of cells, but that she had not even been able to quantify the amount of
cells she had obtained from 19.A.1 and 19.A.2 because the amount was so low. Dr. Heinig also
admitted that, on at least one locus, the major profile that emerged in 19.A.1 was different than
the major profile that emerged in 19.A.2. Specifically, a 15 allele emerged at DYS437 in 19.A.1,
but a 14 allele emerged at the same locus (DYS8437) in 19.A.2, with the 15 ailele shiﬁ@g t0 a
‘minor allele that fell beneath DDC’s threshold. Dr. Heinig conceded that, in order to have two
different male profiles, either contamination or DNA from transfer DNA had to have occurred.
Nevertheless, she indicated that it “could very well be that the minor alleles are from

contamination or transfer DNA or touch DNA. And [ ] the major profile is from saliva” Dr,
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Heinig testified that “with this type of a bite[}matk you would expect to get saliva,” so she
thought there was “a high likelihood” that the DNA she found came “from saliva rather than
touch DNA”

(€79} Dr. Rick Straub, a Ph.D. in genetics and independent consultant on forensic DNA
testing, also testified for the defense. To form his opinions in this case, Dr. Straub indicated that
he reviewed all of the results from the FBI, SER], DDC, and BCL Dr. Straub testified that
DDC’s testing obtained “[viery low level male DNA,” but that “the individual that bit [Margo’s
lab coat] would have to have left a crucial amount of their cellular materizl on it.” Dr. Straub
tostified that saliva is an excellent source of DNA because “the epithelial fayer on the inside of
your mouth stoughs off cells constantly.” Consequently, Dr. Straub opined that some of the
DNA that DDC found “should be from the biting event.”

{480} Tn his affidavit summarizing his findings, Dr. Straub averred:

There is a strong possibility that some male DNA found in the bite mark area of
the lab coat would have come from the perpetrator’s saliva or skin, rather than
exclusively from someone unrelated to the attack who may have deposited his
DNA there by incidental touching. While it is theoretically possible that the
perpetrator’s saliva or skin would not be detected in a Y-8TR test of the bite mark
area of the lab coat, and that the same test would simultaneously detect the DNA
profiles of men who engaged in incidental touching of that area of the lab coat,
sich a scenario is somewhat far-fetched and illogical, and would not represent the
most likely outcome. It is far more likely that the male DNA found in the bite
mark area in the testing conducted in 2012 came from the perpetrator biting the
victim’s arm during the attack. This conclusion is reinforced by the fact that
[BCI’s] Y-STR testing of cuttings from the lab coat that were taken outside the
bite mark area did not find male DNA.

Dr. Straub averred that “one would expect to find the Y-STR profile of the attacker before one
would find the Y-STR profile of a male who engaged in incidental touching of the lab coat

before or after the attack.”
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{481} Dr. Straub also testified at the hearing that he felt “that biting activity should
leave a lot mare cellular material than touch would.” Dr. Straub testified that DNA left when an
individual merely touches an item is “highly variable,” with the amount of DNA Ieft on an object
varying from person to person and varying depending on the pressure of the touch invoived. He
further testified that the location of the bite mark on Margo was an unlikely place for casual
touching and that the lack of DNA on the four other spots BCI tested on the lab coat
corroborated his theory that the lab coat had not been subjected to 2 lot of transfer DNA. Dr.
Straub gave several examples of things that could explain the low level of male DNA. that DDC
discovered on the cuttings it took from the bite mark section. He hiypothesized that DNA loss
could have occurred due to multiple agencies taking cuttings of the bite mark section, the
amylase mapping SERI conducted on the entire bite mark section, and the swabbing that SERI
tonk of the bite mark section to test for blood. Dr. Straub also testified, however, that it was
unlikely that any of the labs involved in the DNA testing had contaminated the lab coat because
of the precautionary protocols that labs follow when testing items.

{482} As to the testing conducted by SERI in 1998, Dr. Straub opined that just because
the confirmatory test did not show amylase, “that does not necessarily mean there was not saliva
there.” Dr. Straub testified that the initial amylase mapping test could have “removed most of
the amylase activity” 's.uch that there was an insufficient amount of amylase for the confirmatory
test. Dr. Straub also averred in his éi’ﬁdavit that, “amylase testing, particularly back in 1998,
would sometimes produce false negatives (i.c., failing to detect amylase when it is present), just
as it would sometimes produce false positives.” Additionally, Dr. Straub pointed to the testing
| SERI conducted as evidence that, even in 1998, the DNA evidence left by the biter may have

been minimal. Dr. Straub noted that SERI had examined the three cuttings it made under a
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microscope and had only identified epithelial cells on two of the thres samples at “a fairly low
{evel.” Consequently, Dr. Straub testified that even by the time SERI conducted its testing n
1998 “there was very little cellular material left.”

{483} On cross-examination, Dr. Straub admitted that DDC had only found “a very low
number” of cells on 19.A.1 and 19.A.2 despite the fact that saliva generally contains over a
million DNA cells. Dr. Straub also admitted that amylase testing sometimes produces false
positives, so the iitial test SERI conducted could have incorrectly tested positive for amylase
when, in fact, there was no saliva, as indicated by the confizmatory test. Dr. Straub conceded
that it was possible that the biter’s DNA was not present on the lab coat. He further conceded
that there were partial profiles from at least two males on the bite mark section so the possibility
of contamination or transfer DNA could not be eliminated. Additionally, he conceded that, if the
partial profiles that DDC discovered were not from the biter, DDC’s exclusion of Prade was
meaningless. Even so, Dr. Straub opined that the biter’s DNA “should be part of [DDC’s]
sample somehow, some way, because he would have left more DNA on it than anyone could
have through touching.”

{484} Dr. Elizabeth Benzinger, the Director of Research for BCI, testified for the State.
Dr. Benzinger testified that the ideal input amount of DNA for testing purposes is one nanogram
_ of DNA, which amounts to approximately 150 cells. Meanwhile, the lowest reference amount is
023 npanograms, which amounts to approximately four cells. With regard to the DNA
extractions that DDC obtained, Dr. Benzinger testified that 19.A.1 contained about three to {ive
cells and 19.A.2 contained about ten cells. She explained that many of the loci did not return
results on DDC’s exiractions because “Iwle’re just at the threshold where it’s just possible now

to get results but not all of the tests are working. There’s not enough DNA
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{485} In a laboratory report that Dr. Benzinger co-signed with the State’s other expert,
Dr. Lewis Maddox, Drs. Benzinger and Maddox wrote:

We agree that Douglas Prade is excluded as a contributor to the pariial DNA
profiles obtained from the bite mark % % % However, DNA testing has failed to
identify a full DNA profile besides that of Margo Prade from the bite mark * * *,
We question the relevance of the partial mixed profiles obtained. Within one year
of the crime, SER] was unable to find evidence of saliva on the bite mark area,
suggesting that the amount of saliva or cells or DNA originally deposited was
very Jow. Y-STR testing, capable of identifying male DNA even in the presence
of the blood stains from Margo Prade, failed to obtain a full male BNA profile.
Instead, 2 mixture of partial male profiles was obtained. The presence of muliiple
low-level sources of DNA is most easily explained by incidental transfer
(patients, police, lab workers, court nfficials).

Dr. Benzinger also testified at the hearing that, while Prade was excluded as a contributor of the
partial male profiles obtained from the bite mark section, she had no way of knowing whether
the DNA of the biter was present.

{486} Dr. Benzinger agreed that, based on its preliminary testing, SERY had removed
the three areas of the bite mark section that showed probable amylase activity. Accordingly, the
areas that had the best probability of containing saliva were never tested for male DNA and were
no longer available for testing. Even so, Dr. Benzinger noted that the confirmatory test for
arnylase had resulted in a negative result. Dr. Benzinger contrasted the preliminary test from the
confirmatory test as follows:

[TThe amylase mapping test is taking a piece of paper that has been infiltrated

with starch, and it’s damp, and you press it on the evidence, and wait for the

amylase enzyme to diffuse up into it and break down the starch. And then you

add iodine, and the iodine turns the starch blue, and where you see clear spots you

know that that is where there is amylase activity.

But that test is very difficult to interpret because it’s prone to, if some of the

starch sticks to the matetial, you’d have a light spot, and that might be amylase

activity or it might just be where your starch is sticking.

So it’s a presumptive test. It helps us to zero in on the area that might have some
amylase activity.
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And the confirmatory test is where you actually take a little cutting of the material
and you do this test in a test tube, so * * * you’re looking for a change in the color
of the solution.

Dr. Benzinger specified that “[i]f the confirmatory test is negative, then your resulis are
negative.” |

{487} As previously noted, Dr. Benzinger testified that there was no way to know where
the partial male profiles DDC identified came from or when they were deposited on the lab coat.
She opined, however, that, if the biter had left his saliva on the coat, she would have expected to
find more DNA in the extractions taken from the bite mark section.

{4188} Dr. Lewis Maddox, the DNA technical leader for BCI, also testified for the State.
Dr. Maddox testified that a typical DNA standard is taken from the mouth by way of buccal
swab due to the large amount of DNA that is present in the mouth. Dr. Maddox specified that
BCI usually has to “take a smaller cutting or dilute [a] sample in order to target [their] range for
[a DNAJ test” from a buccal swab due to the fact that the swab contains too much DNA. Dr.
Maddox confirmed that DDC had “a very small number of cells with male DNA” in its
extractions and that no strong profile had envaerged‘ Dr. Maddox agreed that DDC’s results
evidenced more than one partial male profile and that “the difference between [the] major t%pe
and [the] minor type [was] not very strong.” According to Dr. Maddox, the resnits were “more
indicative of transfer of some type of DNA.” Dr. Maddox specified that he did not “see a strong
profile here like [he] would expect from one individual that's * * * bitften] an item.”

{989} Dr. Maddox testified that preliminary amylase testing does not consume or alter
the amylase that is present on a sample such that the amylase would not be detected with follow-
up testing, Accordingly, Dr. Maddox testified that he would have expected SERI to confirm the

presence of amylase back in 1998 had there been a “slobbering killer,” as suggested by one of
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the defense witnesses at trial. Dr. Maddox testified that he also “would expect that we would
have obtained a male profile of strong significant signal” had the biter left a significant amount
of DNA on Margo’s lab coat. Instead, Dr. Maddox pointed out that DDC discovered two partial
profiles without “a significant difference in the contributions of those two.” Dr. Maddox
explained:

1 would expect if vou had a large amount of DNA there from a person that created

a bite[Jmark, T would expect that you still would have seen more DNA from that

individual versus a background level, and then also even within that background

level, you’ve got at least two individuals here that are about the same amount.

Because of the low level of resuits obtained, the appearance of more than one partial profile, and
the lack of consistency in the major profile with regard to the multiple profiles, Dr. Maddox
concluded in his laboratory report that “[{Jhe presence of multiple low-level sources of DNA is
most easily explained by incidental transfer,” rather than the presence of the biter’s DNA.

§490} Dr. Maddox also testified regarding the cuttings that BCI took from the lab coat.
Maddox testified that, unlike DDC’s threshold of 100 RFUs, BCPs threshold for allele
recognition is 65 REUs. Accordingly, BCI will rely on results that even DDC will not rely on, as
DDC’s threshold is 35 RFUs higher than BCI's. BCI’s first cutting, labeled 111.1, was taken
from the very middle of the bite mark, directly next to and 1o the left of the 19.A.1 cutting taken
by DDC. That cutting (111.1) was then swabbed on its front and back sides to create 111.2 and
1113, Dr. Maddpx testified that the Y-STR testing performed on 111.1 failed to produce any
DNA profile whatsoever. Meanwhile, 111.2 and 111.3 produced a partial male profile, but BCI
determined that the results were “insufficient for comparison purposes.” Dr. Maddox expiained
that BC] interprets its Y-STR testing results as a whole, rather than by each individual locus, and

that overall, for 111.2 and 111.3, there was “not enough information there for [BCI] * * * to

make an exclusion for the sample.”
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{491} In addition to 111.1, 111.2, and 111.3, Dr. Maddox also testified that BCI took
four other cuttings of the lab coat to determine whether it had been subjected to widespread
contamination. Tn particular, BCT tested: (1) the arca just outside the bite mark section; (2) the
left forearm area; (3) the right arm area in the same spot where the bite mark had occurred on the
left; and (4) the back area, nearest the bottom of the coat. Dr. Maddox testified that Y-STR
testing BCI conducted on the four cuttings failed to detect any male profile(s).

Bite Mark Identification Evidence

{492} Dr. Mary Bush, an expert in forensic odomolpgy research, testified for the
dcfenée. Dr. Bush testitied that, for bite mark identification to be reliable, one must first accept
that human dentition is unique and that unigue dentition is capable of transferring to human skin
in a wnique way. According to Dr. Bush, neither premise can be scientifically proven at this
point in time.

{493} Dr. Bush testified that she had conducted mumerous studies that showed dentition
could not be established as unique through mathematical uniqueness. Specifically, Dr. Bush bad
made measurements of teeth within a specific population using specific data points and had
found teeth that were mathematically indistinguishable within that population, meaning that they
were not unigue. Dr. Bush opined that, because the difference in teeth cannot be quantified in a
mathematical and statistical way, the unigueness of dentition cannot be “supported as of today.”

{€94} Dr. Bush also testitiéd that she had conducted numerous studies on the ability of
dentition features to accurately transfer to skin. Dr. Bush explained that she conducted studies
using a mechanical jaw (dental models mounted on a vice grip) to bite cadavers multiple times.
-In one particular study, Dr. Bush bit a cadaver 23 times using the same set of teeth and each bite

mark appeared to be different. Dr. Bush testified that her studies allowed her to conclude that
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she was unable to predict the range of distortion that occurs when a bite mark is made to skin.
Dr. Bush agregd that, based on her studies, skin has not been “scientifically established as an
ccurate recording medium of the biting dentition.”

{495} Dr. Bush admitted that her expertise was purely scholarly in nature and that she
had never examined any “real-life bite[Jmarks” in her career. On cross-examination, she further
admitted that cadavers differ from living people in that their internal temperatures cannot be
raised to 98.6 for purposes of testing, they do not bruise, and any moverment that might occur in a
living person during a biting event can only be approximated on a cadaver by having one person
manipulate the cadaver while the other operates the mechanical jaw. Moreover, Dr. Bush
admitted that she placed all of the dots she used as data points in her mathernatical uniqueness
studies on the teeth herself, such that she had to have a statistician determine a rate of ervor for
her placement of the dots.

{996} Dr. Franklin Wright, Jr, an expert in forensic odontology, testified for the State.
Dr. Wright testified that he is board certified in forensic odontology, has personally examined
hundreds of actual bite marks throughout the course of his career, and has testified as an expert
in forensic odontology on numerous occasions. Dr. Wright opined that human dentition is
unique and capable of transferring to human skin in certain instances, but that the science of bite
mark analysis suffers dué to analysts who “tend to overvalue very weak and poor bite{ Jmark
evidence and reach conclusions that are not supportabje.” - According to Dr. Wright, bite mark
evidence is generally accepted within the scientific comuunity, but its value in any specific case
depends upon the subjective interpretation of the analyst examining it.

{497} Dr. Wright pointed out several flaws in Dr. Bush’s studies. Dr. Wright noted that

the proper placement of data points in amy mathematical uniqueness study is “absolutely
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critical,” as improper placement will atfect all of the study results. Dr. Wright explained that
when he uses data points to mathematically compare teeth, he takes digital photos of the teeth,
blows up the pictures until they pixilate, and uses the pixilation points to place the data poinis.
Dr. Wright criticized Dr. Bush’s mathematical uniqueness studies because she bad placed the
dots for the data points by hand. Dr. Wright showed several examples of images of tecth on
which dots had been placed by hand. Specifically, he showed that, Whe:n' those images were
enlarged, they showed that the dots for the data points had not been placed on the exact edges of
the teeth at issue.

498} As to Dr. Busl’s cadaver studies, Dr. Wright testified that cadaver skin simply
cannot compare with living skin. Dr. Wright explained that cadaver skin only distorts after a bite
for two to thrée minutes at most because, unlike live skin, no bruising, contusions, of lacerations
ocour, Dr. Wright also testified that using & mechanical jaw to bite is problematic because the
jaw operates on a fixed hinge that cannot mimic the wider range of movement that an actual jaw
is capable of. According to Dr. Wright, “[t]he patterns that are created in the real world
bite[Jmark case do not at all resemble the paiterns [in] cadaver pinching.”
| 999} Dr. Wright testified that, once it is determined that a bite mark is 2 hunan one,
there are five categories that can be used to describe the link between the bite mark and a
‘sugpected biter. Spaciﬁcaﬂy, a bite mark analyst can conclude that a person is the bé{er, is a
probable biter, cannot be excluded as the biter, can be excluded as the biter, or thét the
identification is inconclusive. Dr. Wright testified that he had never used the first category
{person is the biter) in his career because people do have similar sets of dentitions and “if you're
saying that the person is the biter, to [him], it would have to be so exclusive and so convincing

that it would have to have been witnessed.” - Dr. Wright further testified that he had vsed the
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second category, probable biter, a few times and that category means that it is “more likely than
not this person’s the biter.” Dr. Wright explained that the third category (cannot be excluded as
the biter) means that “there’s some characteristics there that show some linking but nothing
that’s definitive enough to include.” Meanwhile, exclusion means there is “no agsociation”
between the suspected biter and the pattern and inconclusive means the bite mark looks hke a
human bite mark, “but there’s really not anything else you can say about it.”

(41001 According to Dr. Wright, biter identification in an open population, meaning one
where anybody in the world can be the biter, is “simply not supported.” By that same token, ifa
closed §Opu1ation of suspected biters bad similar teeth, Dr. Wright opined that it “would be very
difficult, if not impossible, even with a great bite[Jmark * * * to separate those individual
dentitions because of the similarity of the teeth.” Nevertheless, Dr. Wright opined that, when a
limited population of suspected biters exists and the suspected biters have different dentitions, “1
éxink very reliably you can use bite{jmark analysis for biter exclusion or biter wdentity.” Dr.
Wright defined a closed population as “the suspected population of people who had contact with
that victim at the time that the event ocourred.”

{41101} On cross-examination, Dr. Wright admitted that bite mark testimony has helped to
convict innocent people who were later exonerated based on other evidence, such as DNA. He
further admitted that bite mark evidence should only be used as part of me;'eviaence that exists in
a particular case and “should not be the only evidence.” As to the particular experts that testified
in the State’s case against Prade, Dr. Wright also agreed that their respective testimony was
problematic. In particular, Dr. Wright noted that Dr. Thomas Marshall had testified in absolute
terms that Prade was the biter, something Dr. Wright would not do, and Dr. Lowell Levine

testified that Prade’s dentition was consistent with the bite mark to Margo even though he also
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had adinitted that he had a difficult time with the individualization of some of the characteristics
he observed in the bite mark pattern.

Fvewitness Identification Bvidence

{€102} Dr. Charles Goodsell, an expert in eyewitness memory and identification,
testified for the defense. Dr. Goodsell explained in detail how memory works and testified that
many factors may affect an individual’s ability to correctly recall an event, including the amount
of attention the individual paid to the event, the individual’s awareness of what they were
witnessing at the time it happened, the amount of time the individual had to observe the event,
and whether the individual was under any stress at the time the event occurred. Dr. Goedsell
was unable to offer any statistics about the frequency of misidentification, but testiﬁed tﬁat
misidentification isb “pot upcommon.”  According to Dr. Goodsell, of the 300 cases that the
Innocence Project reported as resulting in exonerations, “faulty eyewitness testimony played a
role” in “approximately 75 percent of those cases” Dr. Goodsell further testified that the
confidence level of an eyewitness is “one of the most influential factors a juror will consider
when considering eyewitness evidence.”

{4103} Dr. Goodsell offered several criticisms of the identifications made by Howard
Brooks and Robin Husk in Prade’s trial. As to Brooks, Dr. Goodsell noted that Brooks had
specifically testified that he “[d}idn’t pay it no attention” when he heard a car “peeling off” and
that his lack of focus could have made it difficult for him to accurately store and retrieve the
event. Dr. Goodsell also noted that: (1) Brooks did not know that a crime was occurring when he
witnessed the car drive off, (2) he only had a limited amount of time to view the driver, (3) his
view of the driver may have been obstructed by the glare of the glass between him and the

driver, and (4) he did not make an identification until almost three months after witnessing the’



event. According to Dr. Goodsell, all of the foregoing factors could have affected Brooks’
ability to comectly commit the driver to memory and to be able to identify him later.
Nevertheless, Dr. Goodsell noted that Brooks had indicated he was 100% accurate in his
identification; a factor that may have influenced the jurors in their decision-making.

{4104} As 1o Husk, Dr. Goodsell testified that he also was not aware that a erime would
be occurring when he met a tman ouiside the Rolling Acres Dodge dealership the morning of the
murder. Dr. Goodsell also noted that: (1) there was a lengthy delay in between Husk’s viewing
of the man he believed to be Prade and his identification of Prade, and (2) Husk was exposed to
the media reports about Prade numerous times before making his identification. Dr. Goodsell
testified that, much like Brooks, Husk had been confident about his identification of Prade and
his confidence level could have influenced the jury.

{4105} On cross-examination, Dr. Goodsell admitted that it is possible for an eyewitness
to be accurate, regardless of the scenario. He further admitted that he bad no opinion as to
whether Brooks and Husk actually had made an accurate identification. Dr. Goodsell conceded
that, even though he included in his affidavit that stress affects memory, he only bad a general
understanding of that concept from reading literature on stress, as he never personally researched
the effect of stress on memory. He also conceded that he was not aware of any statistics,
regarding how often eyewitnesses are accurate in their identifications. As to Brooks’ ability to
accurately point out the other people who were in the parking lot of Margo’s medical building on
the morning of the murder, Dr. Goodsell testified that “people can be correct and they can
identify people.”

The Trial Court’s Analysis & Conclusion
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{41166} With regard to the DNA evidence, the trial court relied upon several statements
from the Supreme Court’s decision i State v. Prade, 126 Ohio St.3d 27, 20i0—0hi0~1842,
wherein the Supreme Court decided that Prade had not had a definitive prior DNA test. In
particalar, the trial court determined that the exclusion of Prade in the underlying trial as a
contributor of the DNA found on the bite mark section of Margo’s lab coat was “meaningless™
b_ecausc the PCR testing had excluded everyone other than Margo. Prode at 9 19. The irial court
farther noted that the State’s expert, Dr. Thoras Callaghan, had agreed that the bite mark section
“contained the best possible source of DNA evidence as to [Margo’s} killer’s identity.” (Internal
quotations omitted.) The trial court wrétc that:

[flor this {c]ourt’s analysis, it is undisputed that {1) Dr. Prade’s killer bit her on

the left underarm hard enough to leave a permanent impression on her skin

through two layers of clothing; [and] (2) her killer s highly likely to have left a

substantial quantity of DNA on her lab coat over the bite mark when he bit Dr.

Prade * * *,

The court also took as undisputed that DDC’s testing had uncovered at least two partial male
profiles within the bite mark section and that Prade was definitively exciuded as a contribufor of
either profile.

{9107} Based on all the DNA evidence the trial court received, the court made six
specific findings. Specifically, the court found that: (1) it was “far more plausible that the male
. DNA found in the bite-mark section * * * ‘was contribited by the killer” than anyone else
because “saliva s a rich source of DNA. material, while touch DNA is a weak source”; (2) there
was a low probability of contamination because four other sections of the lab coat had been
tested and failed to find any male DNA; (3) the State’s suggestions as to the sources of possible

contamination were “highly speculative and implausible”; (4) the small quantity of DNA that

DDC found did not affect the reliability of the profiles it had obtained; (5) the small quantity of
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DNA that DDC found was attributable to different agencies having handled the bite mark section
and to the passage of time; and (6) Prade was conclusively excluded as the contributor of any of
the male DNA found on the lab coat. Later in its entry, the court wrote that it was not convinced
that the DNA results were “meaningless due to contamination, transfer touch DNA, or analytical
ertor.” The court specified that “the more probable explanations for the low level of trace male
DNA found on the bite-mark section of the lab coat are due to natural deterioration over the
years, and to the testing of the saliva DNA from the bite-mark section of the lab coat back in
1998 The court also wrote that “[t}he saliva from those areas was consumed by the testing
procedure, and unfortunately, these arsag canaot be retested at this time,”

{4108} With regard to the bite mark identification evidence, the trial court determined
that “[bJite mark evidence * * * provided the basis for the guilty verdict” on Prade’s aggravated
murder count. (Emphasis omitied.) The trial court noted that neither Dr. Bush, nor Dr. Wright
had tendered an opinion with regard to the speciﬁt‘; bite mark left on Margo, but that both bad
criticized either the science behind bite mark identification or the bite mark identification
testimony that had been admitted at Prade’s trial. The trial court determined that “both experts’
opinions call into serious question the overall scientific basis for bite-mark identification
testimony.” Consequently, the court determined that the evidence presented at the PCR stage
would cause the jurors from Prade’s trial to “reconsider the credibility of the respective bite martk
experts]]” who testified at trial.

{4109} With regard to eyewitness identification, the trial court noted that the testimony of
both Brooks and Husk was problematic, given the length of time that had elapsed before either
man identified Prade. Based on the testimony of Dr. Goodsell, the court determined that a

aumber of factors could have adversely affected Brooks’ and Husk’s ability to accurately recall
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the events of that day. Consequently, the court concluded that “Iblased upon the Y-STR DNA
test results, and after reviewing Dr. Goodsell’s testimony and affidavit, the [c]ourt believes that a
reasonable juror would now conclude that these two witnesses were mistaken in their
identification of [Prade].”

{4110} As to the evidence that was presented at Prade’s trial, the trial court noted that all
of the evidence was circumstantial in nature. The court acknowledged that there was testimony
that Prade had called Margo a “stut” and that his behavior had both upset Margo and caused her
to be afraid, but wrote that, in the court’s experience, “friction, tirmoll, and name calling are not
uncommon during divorce proceedings.” The court also acknowledged that there were problems
with Prade’s alibi and that the State had preseméd a financial motive for murder in the form of
numerous debts and evidence that Prade may have subtracted his outstanding debis from the
amount of Margo’s life insurance policy before her murder. Nevertheless, the court wrote that
the defense had presented evidence that Prade was not having financial problems and that the
subtractions Prade made from the insurance policy were performed after Margo’s death. The
court ultimately concluded it was unclear “{tJo what extent the jury was swayed by [the]
circumstantial evidence.”

{9111} After discuséing all of the foregoing evidence, the trial court concluded that Prade
had established actual innocence by clear and convincing evidence. The court wrote:

The [] circumstantial evidence remains tenuous at best when compared to the Y-

STR DNA evidence excluding [Prade] as the contributor of the male DNA on the

bite mark section of the lab coat or anywhere else. The accuracy of the two

eyewitnesses® testimony at trial remains questionable. The remaining evidence ~

the testimony by friends and family of Dr. Prade’s that she was in fear and/or

mistreated by [Prade], the arguably faulty alibi and the deposit stip - is entirely

circumstantial and insufficient by itself to support inferences necessary to support
a conviction for aggravated murder.
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The court concluded that “[bJased on the review of the conclusive Y-STR DNA test results and
the evidence from the 1998 trial, the {c]ourt is firmly convinced that no reasonable juror would
convict ~{?rade} for the crime of aggravated murder with a firearm.”

This Court’s Analysis & Conclusion

{0112} This Court has conducted an exhaustive review of the record in this matter and
has arcived at several conclusions. First, we conclude that, while the results of the post-1998
DNA testing appear at first glance to prove Prade’s inuocence, the results, when viewed critically
and taken to their logical end, only serve to generate more questions than answers. Second, we
conclude that the State presented a great deal of evidence at trial in support of the guilty verdicts
in this case. Third, we conclude, consistent with our precedent, that the jury was in the best
position to weigh the credibility of the eyewitnesses and to decide what weight, if any, to accord
the individual experts who testified at Prade’s trial. Finally, we conclude that, having reviewed
all of the evidence in this matter, the trial court abused its discretion when it granted Prade’s
PCR petition.

{113} Without a doubt, Prade was excluded as a contributor of the DNA that was found
in the bite mark section of Margo’s lab coat. The DNA testing, however, produced exceedingly
odd results, Of the testing performed on the bite mark section, one sample (19.A.1) produced a
single partial male profile, another sample (19.A.2) produced at least two partial male profiles,
and a third sample (111.1) failed to produce any male profile. All of the foregoing samples were
saken from within the bite mark, some directly next to each other, but each sample produced
completely different results. Meanwhile, the testing performed on four other areas of the lab

coat also failed to produce any male profiles.
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{9114} There was a great deal of testimony at the PCR hearing that epithelial cells from
the mouth are generally plentiful. Indeed, Dr. Maddox testified that buccal swabs from t