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STATEMENT OF FACTS

On July 4, 2008, a fire broke out at an apartment com-plex located in Toledo, Ohio. (R. 1

[Travelers Litigation] at JR12, 16).' Toledo Properties, LLC owned the complex. (R. 1 [Travelers

Litigation] at 16). The fire caused millions of dollars in property ^^inage to the complex. (R. 1

[Travelers Litigation] at 117). The fire was caused by firework..^ that were launched by a tenant of

the complex. (R. I [Travelers Litigation] at 112). Infinite Security Solutions, LLC ("Infinite"),

provider of security services at the complex, failed to stop the use of fireworks despite the fact that it

1ne-w or should have known that the fireworks were on site and Nvere being launched. (R. I

[Travelers Litigation] at 11[7, 1 3a 14).

At the ti me of the fire, tlie complex was insured for property damage under a policy issued by

ikppeilant The Travelers Indemnity Company ("Travelers"). (R. I [Travelers Litigation] at 13),

Travelers, in excliange for a policyholder's release, paid Karani Managed Properties, LLC

approximately $8.9 n-tillion for the fire loss. (R. 1 66 [Motion to Set Aside Judgment] at Exhibit 2).

Appellees herein eWm to have sufiU^ed damages in excess of the insurance payment.

In April of 2009, Infinite filed suit against Kfiram. Properties 1, lAd, and Karam Properties :tl,

Ltd., affiliates of Toledo Properties, LLC, in the Infinite Litigation, seeking to recover approximatel-y

$99,000 for unpaid services Infinite had performed at the complex. (R.1 [Complaint]). Karam

Properties I, Ltd. and Karam Properties H„ Ltd, filed a Counterclaim against Infinite, seeking to

recover their claimed uninsured portion of the fire loss. (R. 7 [Answer and Counterclaim]). Karam

^References to the record are from the trial court record in I^a^na,^e Security Solutions, LLC v. Karam
Properties A Ltd,; et al., ^^cas, Cou€ity Court of C®nnnoii Pleas Case Noe CI-09-3781 ("Infinite
Litigation") and Travelers Indemnity C^^^^^^y v. Infinite Security Solutions, LLC, Lucas County
Court of Common Pleas Case No. C'T-09-4627 ("Travelers Litigation"). Unless othes-wise indicated,
all references to "R." are to the In„flnite Litigation. References to "R. [Court of Appeals]y, are to the
court of appeals record.
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Managed Properties, LLC and Toledo Properties LLC subsequently were added to the Ir^^'^nite

Litigation as real parties in interest. (R. 99 [Supplement to Motion for Uave to File Second

Amended Complaint]); R. 151 [Order granting Motion for Leave to File Second Amended

Complaint]).2

hi June. of 2009, Travelers filed a subrogation suit against Mnite in the Travelers laitigat.zon,

seeking to recover tlie $8.9 mil.:(i^^i it had paid to Karanie3 (R. I [Travelers Litigation]).

On February 18, 2010, the Ipafinite Litigation and the Travelers Litigation were consolidated.

(R. 21 [lnfiraite L,itigation];R. 30 [Travelers Litigation]).

On. May 18, 2011, the parties engaged in a mediation with Judge Richard ^^^Quade.

Although progress was made, the parties were not able torea^h a settlement.

`1'l^e next day, May 13a 2011, the trial court held a final settlement conference. Judge

McQuade appeared at the settl^n-tent conference and continued the mediation. The parties ultimately

entered into an oral settlement agreement whereby Tnfinite agreed to make a monetary payment to

settle Karatn' ^ and. Travelers' claims a^^.inst it. 4 The settlement included an agreement on the part of

Travelers and Karan-i that they would attempt to resolve their competing claims to the stifstilated

settlement amount, and that if they were unable to do so, they would submit the dispute to the trial.

^ourto (R. 220 [Transcript] at pp. 7-8, 12-13, 16-17, 21-23; Supp. 7-8, 12-13, 1.6-17, 21-23). The

trial court was advised of the settlement at the conference. (R. 220 [Transcript] at pp. 7a8, 17-1.8;

Supp. 7-8, 17-18).

2 Karaan Properties I, Ltd., Karam Propertiesf1,1w,td.y Karam Managed Properties, LLC, and Toledo
Properties, LLC are hereafter referred to collectively as "Karam."
31nfl_ngteT^ policy provided liability lirnits of only $ 1,000,000. (R. 220 [Transcript of Selsteanber 6,
2011 Hearing ("Transcript")] at D. 10y Supp. 1%
4 'f'1ae amount of the settlement is under seal. (R. 234 [Order to Seal Document]; Appx. 68).
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In an Order jo-uma.lized on May 26,2011, the trial court directed: "1Dart1es having represented

to the court that their differences have been resolved, this case is dismissed, without prejudice, with

the parties reserving the right to file an entry of dismissal within thirty (30) days of this order,'s (R.

1.65} Appx. 66).

Shortly after the trial court issued its May 26, 2011 Order (hereafter "Dismissal Entry"), it

became apparent that Travelers and Kararai. could not resolve their competing claims to the settlement

proceeds. Accordingly, on June 20, 20114 and prior to expiratiosi of the 30-d.ay time period

referenced in the Dismissal Entry, Travelers filed a Motion to Set Aside Judgment Elttr.v. (R. 166).

In its Motion, Travelers advised the cotirt that ptirsaaant to previoLis discussions that liad taken place

between. the court and the parties, the court was being called upc^ii to decide the

apportionment/priority issue.

On September 6, 2011, the trial court held a hearing on Travelers' Motion to Set Aside

Judgment Entrye At the hearing, counsel for Travelers recounted. the events as follows:

, a^As the Court may recall, this is two consolidated cases arising out of a fre
at Hunter's Ridge Complex. Travelers had. a subrogation claim against
Infinite, and Infinite had a collection action against Karam to which it
^ounterclal.rned.,

The case was pending fory I don't know, over a year, lots of d.iscover-y and so
forth, and in April the Court ordered a mediation take place, which we did
conduct actualy two days with Judgo McQuade. 'Fhe parties made some
progress, but a settlement wasn't reached, and so, the - pursuant to the
Court's order, there was a May 19'h court ordered pretrial settlement
conference that occurred in this courthouse. At that Court ordered event, the
patties resolved most of the issues relative to the various issues in the two
cor€soliciated cases, but not ail. of them. Namely, Ir€lgnite agreed to fund an
[^^XX][ 5 ] settlement pot of which, as we d.iscussed ju.st a moment ago,
[$XXX] was to be cut out to pay Infinite on the collecti^^ action. The
remaining [$XXX] was available to Travelers and Karam. And at the
conclusion of the Court ordered sett(einent conference on the 1 9£h, as the

^References to monetary a.r^.otir^ts have laee^. redacted.
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Court may recall, we notified the Co€.art that there was a remaining issue that
existecl.1^^^^^en Travelers and Karam and that is how the [$XXX] would be
distributed if at. all given that Travelers believes that it has prgority to those
proceeds.

During that settlement conference, we indicated that the Travelers and Karam
would att^rnpt to resolve the remaining distribution issue, but if that wasn't
possible we'd request that the Court set a briefing schedule so that we could
deal with this, what I believe to be is a primarily legal issue on that.

. . . [T]bis was a settlement that was reached pursuant to this Court ordered
settl^iiierat confereiice. We were. lier^ in your court. We were in the
couithouse under a Court ord^^-ed event, and this Court laadi url.sdictaon over
the case at that time. This is a straggliiig issue related to the settlement of t1^^
case, and it's something that is appropriate for this Court to finish out the
settlement by resolving this remaining issue.

.As I've outlined in my affida-vit, co[-]^^unsel was with me when we batli
indicated that this r^^^^i-ning issue existed, and that we were seeking the
Court's assistance should we not be able to resolve it ainicably.. .

(R. 220 at pp. 5a8, 13-14Y Supp. 6-8, 13-14). The following colloquy then transpired between the

trial ^oLul and cotmsel for Karam:

THE COURT: Mr. Reagan, were you here in May when the matter
was resolved?

MIm..REAGAN: 1was here, yes, when the settlement was reached, May
191e

THE COURT: And was Mr. Nestico [coa^ounsel for Karam] here?

MR. REAGAN: Yes.

THE CO1..^R`I'. Okay. Your memorandum opposing Travelers'
motion is (l€;voi(i of anyrefe'r_^^nc^ to what she has
argued liere, wlidcla is that you advised. this Court, me,
that all matters had been resolved. '1`liere is one
lingering issue, as Ms. Chapnick [couiisel for
Travelers] has articulated, and that is how do you split
up the balance of the [$XXXI between the two of you.
There's nothing, nothing in this memorandum
addressing that. Do you agree with that?

4



MR. 1^GAIN:

THE COtIRT:

MR. REAGAN:

I can address that, Your Honor.

Do you agree you didn't address it at all in your
memorandum?

I did not address the issue of the settlement conference.
There was a settlement. I thi-nk --

T^ COURT: Well, ttie extent is --- the question is what's the extent
of tliat. She's saying tliere's a settlement with one
caveat, aiid that caveat has to do with this very assue,
You don't deny that. You just say everything is
settled, there's a federal case which €s .now handling
that priority issue.[6]

MR.R_EAGAN. Well --

T^^^ ^OL'R'I`: That's an excellent job of wordsra-dthing without
coniroiiting the issue ^ead-on, and that is do yoti agree
or not that you came before this Court and you agreed
with Ms. C°1iapnfck that everything had been resolved
save how to split the [`^XXX]?

MR, REAGAN:

THE C^IJR'C:

MR. REAGAN:

^^e did, your Honor.

You made that representation to me9

yes.

THE COUR'1"'. Okay. So, at least that part of the record. is clear.
Now, the only issue is how do you deal with my
judgment entry and what consequence, if any, does
that judgment entry have on this latigering priority
1ssue.

son jUne 14, 2011, just 113 days after the trial court had issued its Distmissal Entry, Karam filed a.
Complaint against Travelers in .^ar^zm .t^'leinaged Properties, ILC, et aL v. 7'ra ^Felers Inc^^^^ity C.'o,,
United States District Court, Northern District of Ohio, Case No. 5: 1l-CVm0l.222. Karamseeks to
litigate the a.pportlon.^^ent+'prl.or^ty issue in the federal court litigation. It has been stayed, pending
resolution of the state court proceedings.

5



IVIR. REAGAN: , : . We left here that day considering that we iriight
approach the C:aurt, and I don't recall agreeing that we
would approach the Court on that issue, but that we
may approach the Court if we were unsuccessful in
resolving that issue. We left here that day, had
numerous conversations, had lengthy correspondence
back and forth between Travelers, and we were,
unfortunately, not able to resolve that gSsue. . . .

`1'HE COURT: . . So you don't believe you could have come to this
court -- I ttiink you - actually, I think you implied that
you could, You could have come back to this Court
and said, Judge, we can't work it out, can we use your
assistance, can we file a br.ief to help estAbl^sh the
priority and how to split up the [$XXXJ,

:MR,1^^GAN; We were confronted with that issLr^ that afterraoon,
Your Honor, and we agreed that we may do that.
Okay.

(R. 220 at pp. 1 5m 1 8, 21-22 y Supp. 1 5-1. 8, 21 -22). The trial court concluded the hearing t5v statlng:

... I'm going to defer until I niake sm m.y recollection of the case law
relative to this issue is accurate and to give fair weight to the arguments
presented both in the ^^^-norandum subn-t%tted with this motion, as well as the
oral a.rgtiments of counsel this date. Accordingly, this matter will be taken
under advisement and. decision will be rendered forthwith, , . ,

(R. 220 at pp. 33-34; Siipp. 33-34).

Ttiereal'ter, Infinite filed a Motion to En.frsr^^ Settlement, asking the court to enter an order

setting forth the terms of ttie settlenient agreement and perinatting :Ihfinite to pay into court the

settlement proceeds. (R. 174). Travelers then fll.ed a Cross-Motton Seeking Priority to Settlement

Proceeds, detailing the reasons why Travelers, and not Karain, had faraoiity to the settlement

proceeds. (R. 1.76)< Karam responded to both:moxions, (R. 183; R. 185).
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On October 12, 2012, the trial court granted Travelers' Cross-Motion Seeking Priority to

^ettlenieiit Proceeds atid denied as nioot Travelers' Motion to Set Aside Judgment Entry and

Infinite's Motion to Enforce Settlement. (R. 192 at pp. 3-4, 12; Appx. 55-56, 64). Having resolved

the apportionment/priority issue in favor of Travelers, the trial court ordered payment of the agreed-

upon amounts to enfor^^ the parties' settlement. As the trial ^otirt opir^ed:

In this case, the parties represented to this Court, at a settlement pretrial
conference, that a settlement iiad been reached and that the appropriate
dc^cumez^tation. would '^e pr^^amd and executed by the parties. The3udgment
Entry issued by this Court was not an unconditional disrrussal . o . as the
language used, in the .^^dgnient Entry was equivalent to ttie fact that a
settlement had been reached between the parties. 'I'h^ Judgment ^^^try
dismissed this matter without prejudice and aiowed the parties to file their
own dismissal order withiii 30 days. Therefore, this Court's Ma^r 26, 2011
^udgnient E, .^^ was not an unconditional dismi:ssal but was a disriissa1 with
a stated condition that Dows xhis. Court to retain the auti-iority to enforce the
settlement agreement. Thus, Travelers' Motion to Set Aside Judgment Entry
is deemed moot and D^NIED as this Court retains junisdiction to enforce the
settlement agreement in this matter without the need to vacate this Court's
May 26, 2011 .Tudginent Eintry.

(R. 192 at pp. 3-4; Appx. 55-56).

Karam appealed the trial court's final judgment. (R. 201). In a Decision and Judgment

entered on October 4, 2013, the Sixth Appellate District concluded that the trial court had

unconditionally da.srnissed the case, and that the trial court therefore lacked sulZiect matter

jurisdiction to issue its October 12, 2012 Judgment Entry. (R. [Court of Appeals] 23; Appx. 39-52).

The Sixth Appellate District declared the October 1.2, 2012 Judgment Entry to be void, tigu.s

dismissiiig the appeal for lack of a final, appealable order.

In its Decision and Judgment, the Sixth Appellate Distri^t also determined that a conflict

existed bet^^^ii its decision and the decisions in Estate qf Berger v. Riddle, 81"' Dist. Nos. 66195,

7



66200, 1994 WL 449397 (August 1$g 1994), and. Hines v. Zojko, 11.^h Dist, No. 93LLT-4928A 1994

WL 11711.0 (March 28,1994)0

Travelers filed a Notice of Certified Conflict, as well as a Memorandum in Support of

Jur#.sdict.^on, Karam filed aMemorand.um Opposing Jurisd.iction. On January 22,2Qi4s this Court

accepted ti-ie certil-ied conflict appeal in Case No. 2013-1671 and the jurisdictional ap peal of

Travelers in Case Noo 2013n1795. The two appeals have been consolidated.

ARGUMENT

Progositia^^ of Law:

A trial ^ouit' s entry of dismissal that (1) states the parties have resolved their
differences or have arrived at a settlement agreement, (2) states that the dismissal is
without prejudice, (3) permits the subn-iission by the parties of a final entry of
dismissal, and that (4) provides a thne-frame for the filing of any final entry of
disalissal,; is a conditiona.l. dismissal that does not divest the, trial court oflurisdiction
to consider and enforce the terms of the settlement agreement.

a`h€.^ Court ^ias long recognized that a trial court has authority to eiil:orce a settlement

agreement r^^ched by the parties during the ^end.^^^^ of a civil case. Mack v, Polson Rubber Co., 14

Ohio St.3d. 34, 36y 470 N.E.2d 902 (1984)f citl.ngSper^^^l v. Sterling Indus., Inc. 31 Ohio St.2d 36,

285N.E.2d 324 (i972). Only,,v^en a cme has been ^^^condh'ionaUy d,isn-iissed does a trial court lose

authority to proceed in the case. State ex a^eL Rice v. McGrath, 62 Oliio St.3d. 70, 71, 577 N.E,2d.

1100(1991). 'rhus, "[w]hen an action has been d.ismissed pursuant to a stated.c€nditiony such as the

existence of a settlement agreement, the court retains authority to enforce such an agreement in ttie

event the condition does not ^ccur,4' (Emphasis added.) .^^iat^ of Berger v. Riddle, 8"a Dist. Nos.

66195, 66200; 1994 VVL 449397, *2 (August 18, 1994), citing Tel)pea-v. Heck, F"' Dist. No. 61.06 i,

1992 WL 369283 (December 10, 1992)o

8



The deterriin.ation of whether a disni^sal is conditional or unconditi^tia1 depends upon the

1angLiagc used in ttze disn-iissal entry, See Showcase Homes, Inc. v. Ravenna Savings BaniC,1.26 Ohio

App.3d 328g 331; 710 N.E.2d 347 (3rd L)ist.199$)(dWhether a dismissal is unconditional depends on

the tern-is of the order.R'). The Dismissal Entry herein was a conditional disnii^sal because the

Dismissal Entry (1) stated the parties had resolved their differences; (2) stated the disini.ss^ was

without prejudice; (3) reserved to the parties the rigi-it to file a final entry of dismissal; aand (4)

provided a time frame for the filing of the final entry of dismissal. Since the Dismissal Entry was

cor#ditional., the trial court had authority to consider and enforce the terms of the settlement

agreement, and the court of appeals below erred in concluding otherwise.

The Dismissal Entry began by stating: "Pwi^^ having represented to the court that their

d°afferences have been resolvedfj,9 The T3isn-iissol. Entry thim acknowledged that a settlement

agreement had been, reached. Language reserving jurisdiction to enforce a settlement "need not be

highly detailed or precise." (Emphasis added.) State ex rel. Spies v. L€aat4 5"` Dist, No. 2008 AP 05

0033, 2009-Ohie-3844, 147, citing Nova ^1foe-m€^^ion Sys., Inc, v. Current Directions, Inco,llrnDist.

No. ^^6-p,-214, 2007-Oi$io-4373, 11.5. "Rattier, the ^ntrv of dismisfia:l. need merely allude to the

existence of a settlement upon which the disrnissal is preniised,'y Id. (Emphasis added.) Moreover,

even if a dismissal entry does not explicitly state that the disriii^sal is conditioned on a settlement of

the case, "it is implicit within its mandate that if the parties did not reach an ultimate resolution, the

trial court retained the auxliority to proceed ^cordiaigiy.y' (Emphasis added.) Marshall v. Beart€, 143

Ohio App.3d 432,436,758 N.Eo2d 247 (11'hDist.2001)0 The statement in the Dismissal Entry that

"[p]arties having represented to the court that their differences have been resolved" directed that the

case had been dismissed pursuant to a stated condition --- the settlement.
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The Dismissal Entry ftuther stated: "['1'lhis case is dismissed, without prejudice, with the

parties reserving the right to file an entry of dismissal within thirty (30) days of this order,'° In

dlsrrAssing the case without prejudice and in reserving to the parties the right to file a final entry of

dismissal, the Dism.issal. Entry ^ontemplated.,^ture action - the quintess^^itial feature of a cond%tiono

See Black°s Law Dictionayy3 335 (^h Ed.2009)(defining "condition" as "[a] future and uncertain

event on which the existence or extent of aai. obligation or liability depends"). (Emphasis added.)

The procedure contemplated by the trial court involved a, two-step process: (1) the issuance of

a c+^^^idonal cllsinissal without pr^^udice,1`ollowed by (2) an ^^^^^itional and fma1 dismissal with

prqjudlceo The procedure is a common one, and one that was sanctioned by the Tenth Appellate

District in Hill v. Briggs, 111 Ohio App.3d 405, 676 N.E.2rl 547 (10' Dist. 1996).

In Hill, the parties entered into a settlement agreement of whacb, the trlal court was advised.

The trial court issued an entiy noting the settlement and directing the partles to put on a fmal entry of

dismissal. When a final entry of dismissal was not forthcoming, the t.rlal. court issued its own

sllsr.iissal entry pursuant to a local rule that required prompt submission of an entry of dismissal

following settlement. When the plaintiff subsequently refused to execute the settlement d^cunients,

the defendant filed aa^^otion to set aside the dismissal entry and to enforce the settl^^^ent. The trial

court granted the motion to set aside and then conducted a hearing on whether a settlement had been

reached. The trial court ultimately granted the motion to enforce the settlement.

The defendant appealed, arguing the €-rial court had nr^jurlsdiction to consld.er the motion to

set aside the ^udgrr^en^ entry and to enforce the settlement because the case 1iad been unconditionally

al€sn-i€ssed: The Tenth Appellate District disagreed, stating:
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The parties in this case advised the couirt that the matter had been settled and
the court put on an entry on Septeniber 22, 1994 directing them to subrnit a
final entry by October 11, 1994. No entry was submitted, so the court put on
its own entry under [Franklin Cotanty Court of Common Pleas (General
Division)] Loc0R..25.113. Loc.R. 25.03 says that counsel shal promptly
sLibmit an entry bf dismissal following settlement, but if they don't the court
may order the case dlsraissed for want of prs^secutgon. [71 The purpose of the
rule is c1eax. Too often a case will be settled, checks sent, releases executed,
and the files closed without anyone bothering to dismiss the case which is
stzll open on the court's docket, In such a case, a routine Loc.R. 25.03 entry
of dismissal would constitute a final and unconditional disniissal in the casea

In the cme before us, however, tliere was aquestlora on whether the matter
was actually settled and, thus, we find that the court had jurisdiction to
consider a motion to vacate its Loc.R. 25.03 dismissal.

Id. at 409.

Hill instructs that part one of the two-step procedure used by the trial court herein - ttie entry

of a da srm^sal without prejudice - effected a conditional dismissal of the case. Hill further instructs

that if the case herein had progressed to part two of the procedure--- the filing by the parties of a final

entrv of dismissal. --- that such filing would have effected afln,^l and unconditional d°asmissal of the

case. Since the case hereln. did not progress to step two, the case was not ua^^ondltionally dismissed.

Not oiily did the plain language of the Dismissal Entry direct that it was conditional, the trial

court also orally communicated to the parties that the Dismissal Entry was intended to operate as a

^onditional disrai^sal. As the trial court explained during the hearing oraTravelers' Motion to Set

Aside Judgment 1-ntry;

^LocK 5.05(I°') of the Court of Coar^on Pleas of Lucas County, General Division, provides
similarly: "Counsel sha.1 promptly submit an order of disrrii^sal following settlement of ^iy case. ^
counsel fail to present such an order to the trial itidge within 30 days or within such tlnie as the court
directs, the- judge may order t.l^^ case dismissed for want of prosecution or file an order of settlemerit
and dismissal and assess costs,'y (Appx. 79).
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- . :C call them a pla^eholder en€ry, pending sulsn-.Lission of whatever the final
entTy is s^^^^e you've finallzed everything, and this is why the language reads
the way it is and why the case was dismissed without prejudice to a.1ow you
time to complete the terms of the pr^paratl.on, of the full and. final release, and
then subrnat your replacement dismissal order which is the effective oane with
prejudice once a1 the release language and all the releases are, signed and
executed and processed. So that's wliy it's without prejud°ace.. . .

(R. 220 at p. 33; Supp. 33). hi its final Opinion and Judgment Entry, the trial cotirt reaffirmed that

the D€srnissa.i Entry was intended to serve as a conditiondl. d1^^^salo

In this case, the parties represented to this ^owl} at a settlement pretraal,
confe.reracep that a settlement had been reached and that the appropriate
documentation. would be prepared and executed by the parties. The Judgrnent
Entry issued by this Court was not an unconditional dismissal . . . as the
language used in the Judgment Entry was equivalent to the fact that a
settlement had been reached between the parties. The Judgment Entry
dismissed this matter without prejudice and allowed the parties to file their
own dis^^sal order within 30 days. Therefore, this Court's May 26, 2011
Jud^^ent Entry was not an unconditional disr.ii^sal but w^:^ a d1srnissa.l with
a stated condition that allows this Court to retain the authority to enforce the
settlement ^^^^^ent. . e e

(R, 192 at p. 3; Appx . 55). While it acknowledged this stated lnten tltsn of the trial court, the court of

appeals did not give it ^^fect. As the coui•t of appeals stated in its Declsion. aiid Judgmerat-,

Adrnittedlyg entering an unconditional disini.^sal of the action was not the
result c®ntern;lated bv the trial court when it issued its May 26, 2011
judgment entry, e.. However, "a court speaks exclusively through its joumal
entrges." In re Guardianship ofHo1^ins,11 4 Ohio St.3 434, 2007mOb€o-4555a
872 N.Ee2d 1214, 130. Here, the entry unequivocally dismissed the action.

(R. [Court ssl`A^peals] 23 at pp. 1€1--11Y Appx. 48-49).

^^ourt does speak through its judgment eratries. E1owevero if there is some arnb1guaty or

rl.otj:kzt as to the nieani.ng of ajudgment entry, a reviewing court is dbl_lgated to discern ^^ch. meaning

1`roni the record. See Lurz v. Lurz, 8"` Disto No. 93175, 201.0-Ohlo-910} 117 ("T}^e appellate court

should examine the entire record to discern the meaning of thejudgment ent.r^ when thejudgir^ent is

unclear or amb1guous.")} H€3,$'^r v. Hq,^erf 35 Ohio Law. Abs. 486, 42N.E.2d 165,1.67 (9' Dist.1940)
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quoting 34 Corpus Juris, Judgi.raents, Section 794 ("In cases of ambiguity or doubt, the entire record

may be ^xamined and considered" in deteririining the legal effect of a judgment entry); In re

Grim.^^ey, 449 BR 602" 615 (Bankr.S.D.Ohio 201 1.)(`61.T.Ilaer^ is nothing in the principle [that a court

speaks only through gt^j udgment entries and orders] that prohibits a court from reviewing the entire

record of a case . . . whein. deciding the grounds for, or the meaning of, a court's judgment or order.

To the contrary, a court clearly may do so.g'). See also Hendrie v. Lowmaster, 152 F.2d. 83, 85 (61h

Ciral945), quoting Pen-Ken Gas & Oil Corp. v. Warfield Natural G-as Co., 137 F.2d 871 (6'

Cir.l943)("Where. ajudgment is susceptible ol`two interpretations, it is the duty o^^^^ court to adopt

that one which renders it more reasonable, effective and conclusive in light of the facts and the law

of the case.").

This Court expressed a ^irrula.r opinion in .1,^^^e P. General Motors C,^orp,.: 49 C3Wo Stv3d 93,

551 N.E.2d 172 (1990), paragraph one of the syllabus, citing A. B. 01ixc, Inc. v. Liquor Control

Comm.s 29 Ohio St.2d 139, 280 N.Ee2d 371, (1972), paragraph two of the syllabus, when it held:

"Whe-re, in the interest of justice, it is essential for a reviewing court to a.s^erta.i-n the grounds upon

which ajudgment of a lower court is founded, the reviewing court must examine the entire journal

^^^^y and the larocee€iings."

The court of appeals was faced with conflicting case law concerning whether the language

contained in the Dismissal Entry rendered it a conditional or an unconditional d^smassalo This

conflicting case law is discussed in detail in a subsequent portion of Travelers' Merit Brief. The

essence of the conflict is that some appellate districts hold tiia^ language in a dismissal entry inust be

rneticulous and exacting in order for a trial court to retain jurisd^ctiogi, whereas other appellate

districts hold that such language need only mention a settlement and need not be detailed or precise

in order for a trial court to retain jurisdiction. Considering this conflict, and considering that in Izght
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of this conflict the 13.ismissaI Entry was subject to two interpretations (because the SLxth District had

not decided the issue before this case), the stated intent of the trial court was criticalo 17he interests of

justice required that the court of appeals give credence to the trial coui-tgs inter€t,

Based upon the foregoing, Travelers respectfully requests that its Proposition of I.aa.-w be

adopted and that this Court hold that an entry of disrrissal that (1) states the parties have resolved

their clgfl'erences or have arrived at a settlement agreement; (2) states that the dis.rni^sal is without

prejudice; (3) permits the submission by the parties of a fin ^ entry of dismissal; and that (4) provides

a time i'̂ €•anie for the filing of any final entry of dismissal, is a conditional s1isniisFa:l that does not

divest the trial court ol`ju.risdictiora to consider and enforce the terms of a settlement agreement.

Certified Con1^ct Issue:

Whether a, dismissal entry that does not either embody the terms of a
settlement agreement or expressly reserve jurisdiction to th.e tri.^ court to
enforce the terms of a settlement agreement is an unconditional dismissal.

This Court has never considered the question of what 1aiiguage must be included in an entry

of dismissal in, order for the disrrfissal to be considered cor#ditionalo Ohio's appellate districts have

considered tiie qubstgon, but their answers have varied.

At one end of the spectrum are courts of appeals decisions holding that a dismissal entry need

not be highly detailed or precise, but rather iieerl nierely aliude or make reference to a settlement in

order to render the dismissal ^onditional. Illa^^trati^e of this view is the decision of the Eighth

Appellate District in Esta-te of Berger v. Riddle, 8`h Dist. Nos. 66195, 66200, 1994A'L 449397, *3

(August 18, 1994), wherein the court held that a dismisfial. entry that stated "[a]11 claims and

counterclaims in the above numbered cases settled and disniissed with prejudice at defendants'

costs" was a conditional dismissal that did not divest the trial court ofju.risd.iction to hear a motion to

enforce the settlement. As Berger explained:
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The trial court's dismissal was clearly a conditional dismissal based on a
settlernent agreement m-d, as suchs the trial court retainedjuriscliction to hear
a motion to enforce the settlement agreement. Faced with a factual dispute
concerning the nature and terms of the settlen-ic<it the ffial. court properl.y set
the matter for an oral hearing to determine the extent of the disputed tenns. . .

Id, at *3.

Sznfilarly, in Hines v, Zqlko, .l lt' Dist. No, 93-T-4928, 1994 W1, 117110, * l. (March 28,

1994), the Eleventh Appellate District held that a dism.%ssal entry that merely ^^atzd "[c]ase settled

and distriissed45 was a conditional disniissal that did not divest the taial court of ;unssll.ction to

consider a motion. to enforce a ^^ttlement, As Hines explained:

Th^jud^^^^ entry which dismissed the instant case st^^ed. "Case settled and
dismissed." It did -n.rst merely state that the case was disn-iifised, Thus, the
dismissal was conditioned upon the settlernenx of the case. When the
settlement was not gerfar^^ed, the condition upon which the action was
dismissed failed, and th.e- trial c^^^^ retained au3-bon.ty to proceed in the
action.,

Id. See also Marshall v. Beach, 143 Ohio App3d 432, 436, 758 N.E.2d 247 (1.11,

Dist.2001)(aI.though dismissal entry did not explicitly state that dismissal was conditioned on

settlement, it was "implicit within its mandate that if the parties did not reach an ultin^^^^ ^^solut€on.,

the trial court retained the authority to p^^ceed7]; Nova Information Sys., Igic. v, ^^^^entDi.^^^^ions,

Inc., l.l.`h Dist. No. 2006-la-214, 2007mOhio-4373, 1,15 ("Where a court. wishes to reserve linai^ed

j tarisdgction} the language of the reservation need not be highly detailed or preczse. Rather, th^.entry

of disrni^sal need merely allude to the existence of a settlement upon which the disffi€^sal is

prerrised.'y).

Following the lead of the Eighth and Elevent,h.Appellate Districts, the Fifth Appellate District

in State ex rel. Spies v. Lent, 5h Difit. No. 2008 AP 05 0033, 2009wOhio-3844, 11146, 47, held:
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. . . W1i^n an action is di^niissed pursuant to an expressed condition, such as
the existence of a settlement agreenient, the court retains ji.-uisdiction to
enforce said agreement. [Tabd^^a v. Kogirnan, 149 Ohio App.3d 373, 2002-
Ohio-53281, citing Berger v. Riddle (August 18„ [1994])g Cuyahoga App.
Nos. 661.95, 66200. The deterrainatic^^ of whether a disnii^sal is
unconditional and the court is thus deprived of jurisdiction to entertain a
motion to enforce a settlement agreement is dependent on the terms of ttie
dismissal order. Id., citing .^-air Molded Plastics, Inc. v. Goforth (February
24, 21300), C^^yah€^ga App, No. 74543; Showcase Homes, Inc. v. The Ravenna
S'avings Bank (1.998), 126 Ohio App.3d 328,710 N.E.2d 347.

The language reserving limited jurisdiction need not be highly deta.Ied or
precise. Nova Info Sys., Inc, v. Current Directions, Inc., Lake Appa No.
2006-L-214, 2007-0hio-4373, 115. Rather, the entry of dismissal need
merely allude to the existence of a settlement upon which the dismissal is
prentisede U

At the other end of the spectrum are courts of appeals decisions holding tlzat in order for a

disnii^sal entry to be conditional, it must either expressly embody the terms of the settlement or

explicitly reserve to the trial court continuing jurisdiction over disptites arising out of the settlement.

See Grace v. Howell, 2d Dist. No. 20283, 2004-Ohi^-4120g 113 (since dismissal entry "neither

expressly ^^^boddied the terms of the settlement agreement nor expressly reserved jurisdiction to

enforce duties the settlement agreement imprssed[J" trial court lac-ed jurisdiction to entertain

motion to enforce settlement); Bugeja v. Luzik, 7th Dist. No. 06 MA 50, 2007ROhio-733, 18

(dismissal entry that "neither incorporated the settlement a.^^^^ent into its judgment entry, nor

indicated that it retained the jurisdiction to enforce the terms of the settlement" was unconditissna:l

disniissal that deprived the trial court of jurisdiction to take further action); Davis v. Jackson, 159

Ohio App3d 346, 2004mOhio-6735, 823 NeE.2d 941, 115 (9^' Dist.)(dismissal entry that "neither

incorporated the settlement agreement into its judgment entry nor indicated that it retained

jurisdiction to enforce the terxu.^ of the settlement" was an unconditional dismissal that deprived the

trial court of jurisdiction).
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In its decision below, the Sixth Appellate District adopted the more restrictive view espoused

by the Second, Seventh, and. Ninth Appellate Districts:

U'pon due consideration, we agree with the majority view of oaar sister
courxs.J8] and hold that for a dismissal entiy to be conditioned upon a
settlement agreement, the entry must either embody the terms of the
settlement agreement or expressly reserve jurisdiction to enforce the
settlement agreement. Therefore, because the dismissal entry in this case did
neither, it constituted an unconditional dlsmlssal. Accordingly, the trial court
did ^^ot have jurisdaction. to entertain I^^iiite's motion to enforce ttle
settlement agreement or Travelers' cross-motion for priority in the settlement
proceeds.

(R. [Court of Appeals] 23 at p. 10; Appx. 48).

17he nile of law espoused by the Fifth, Eighth, and Eleventh Appellate Districts is the better-

r^^^oneci one and the one that furthers the public policy of tWs state. Set^^inents are fawored in the

law. As this Court explained more than 40 years ago in Spercel iT, Sterling ^izdies., Inc., 31 Ohio

St.2d 36, 38, 285 N.E.2d 324 (1972):

As noted in 15 American Jurisprudence 2d 938, Compromise and Settlement,
Section 4: "The law favors the resolution of controversies and uncertainties
throtigh compromise and settlerflient rather than through litigation. * * * The
resolution of controversies * * * by ineans of con-gpror^^e and settlement
* * * results in a saving of time for the parties, the lawyers, and the courts,
and it is thus arlvantageous to judicial administration, and, in tum, to
govemment as a wlaol.e.'j To this we might add that courts today could not
successfully cope with the volurrae of their dockets in the absence of
settl^^^ent agreetrients.

Accord State ex reL Bd. of Cty. Commrs. of Athens Cty. v. Bdo of Directors of Gallia. Jackson,

Meigs, Vinton Joint Solid Wa.rle Mgmt. Dist.; 75 Ohio St.3d 611, 617, 665 N.E.2d 202

(1996)("settl^^ent agr^ements . , o are valid, enforceable, and highly favored in the law"). The rulc

of law announced by the court of appeals below undercuts this policy.

a,l`he view adopted by the court of appeals below is not a majority view. The view has been adopted
by the ^^^ond.g Seventh, and. Ninth Appellate Districts.
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The first alteraiative in the Sixth District's holding --- that for a dismissal entry to '^e

conditional it must embody the terms of a settlement agreement - prevents the parties and the

litigants from giving due consideration to the dexail. ^^^^^^ to finalizing a settlement agreement.

In the typical case, parties agree in pnneipie on the essential ternis of a settlemerat in a mediation,

pretrial or settlement con_ference with a court, but then ^^^agge in additional discussions before an

agr^^^^ent is reduced to writing and executed. Requiring that a dismissal entry, fi1ed to rn^^^ the

exigencies imposed upon the parties in a i-nediation or in a cs^iiference with the court, actually

embody the terms of a settlement agreement will discourage or impede the drafting of a final

agreement that is the result of rnindful deliberation and that reflects the parties' ^^ttial iraten.t.

Moreover, requiring that a dismissal entry actually embody tlie terms of a settlement will

dissuade parties from entering into settlement agreements. M^r:y, if not most, parties to ^^^ttlea. er^t

agreement do itox want the terms of the agreement to be made a matter of public record. The

settlement that underlies the present dispute is one such agr^ement,9 Requiring that a disrfiissa:l eiixry

actually embody the terms of a se€tlemegit agr^^i-nerit thus will hinder, not promote, settlements.

The ^ixth. District's second altemative - that for a dismissal entry to be conditional it must

expressly reserve jLirisdiction. to the trial court - will discourage efficiency in the management of

litigation. The rule will result in the expense of new litigation to enforce settlement agre€;r^en^s and

thus willresuit in delays in the resolution of disputes due to the involvement of new judges and the

setting of new case ^.^.^.ager^.e^.t schedules and deadlines. Judicial economy would be better served

if the original trial judge, who is often i`arriliar with the facts of the case and the intent of the parties

in entering into settlements, is permitted to resolve any controversies arising out of such settlement

'lnfinite was so adan-iant that the terms not be disclosed that it prevailed upon the trial ^ourt to ^ea1.
the settlement agreement when it was made part of the record of this case.
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ag,r^ementsa "Othenvise tr^e compromise, instead of being an aid to 1i.t€^ation, wesWd be only

productive of litigation as a separate and additional impetus." (Emphasis added.) Tracym^,"olliris

Bank & Trust Co. v. Travelstead, 592 P.2d 605, 607 (Utah 1979).

Finally, the second alternative imposes an uraa^^^^^sary and improper burden on the trial

c;^Lirto Ohio's courts of common pleas are courts of general jurisdiction and ^^^^^^^^ed to have

jurisdiction over a particular controversy unless a contrary showing is ma€ie. See Schwarz vs. Bd. of.

Trustees of Ohio State Univ., 31 Ohio St.3d 267, 272, 510 N.E.2d 808 (1987)(courts of cc^irimon

pleas are courts of {`origiitai and general jurisdiction"); Orxi.o Constit€.ation} Article IV, Section

4(B)("The courts of common pleas and divisions thereof shall have original jurisdictio^. over Qal1

ja^sticiab1e rnatters[•]5°); R.C. 2305.01 ("Except as otherwise provided by this section or section

2305,43 of the Revised Code, the co€irt of common pleas has original jurisdiction in. .91.1 civil. cases in

which the matter in dispute exceeds the exclusive original jurisdiction of county ^ourts[e]''}. Accord

State ex r^eL Rice v. McGr^^lh, 62 Ohio St.3d 70, 71, 577 N.E.2d 1100 (1991)(oniy when a court

"patently and unambiguously lacks jurisdiction to consider a matter" wiil the coui-t be deemed to

have acted outside its authori.t^)^^mphasis added.) The rule of law announced by the court of

appeals requires that a trial court affirmatively reserve jurisdiction, when the law presumes that

jurisdiction already exists. Such rule of law imposes an unnecessary and improper burden on the

trial court.

Based upon. the foregoing, this Court should answer the cei-tified question in the negative and

hold that a ciismissal entry need not embody the ternis of a settlement agreement and need not

e-xpressiy reserve jurisdiction to the trial court to enforce the ^^mis oi'a settlement agreeraient in order

to render the- dismissal a conditional one.
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CON^LUSION

The plaiii language of the Dismissal ^iltry directs that it was a conditional dl^^^s4 and the

record makes clear that the trial court intended the Dismissal Entry to be conditional. The court of

appeals aclsnawledged the stated intention of the traal. court, but did not give it effect. The decision

of the court of appeals is wrong.

Moreover, the decision of the court of appeals underrnines the twin policies of encouraging

setti.eanent agreements and promoting judicial efficiency. The ^^quarernent that a dzsmissal entry

actuOy embody the terms of a settlement agreement will result in settlements that are negotiate€i.in

ha,^te and will deter out^^^ ^ourt settletz^ents by parties who do not want the terms of such

agreements to be made public. The requirement that a dismis^sal entry express:1y reserve jurisdiction

to the trial ^ourt, will discourage judl.clal. economy and wil.l prevent the court with the most

knowledge of the case from enforcing a settlement agreement ln li.ne with its pr^suinetljurisdiction.

Accordingly, Travelers respectfully requests that this Court acceptTravelersF Proposition of

Law, answer the certified conflict question in the negative, and reverse the October 4, 2013 Decision

and Judgment of the Sixth Appellate District.
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•°^̂ '^ ^ ^„v.

Paul D. Ekfmgf (0001132)
DAVIS & YOUNG
1200 Fifth third Center
600 ^^pmior Avenue, East
Cleveland, OH 44114
(216) 348^1700
(216) 621 m0604 (Fax)
p &I ^^1 dav a^^^^M
Counsel tor Appellant
The Tr^^^lem Indemnity Company
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.^ ^ ^^ ^^ ^

I hereby cert* that a copy of the foregoing Notice of Appeal of Appellant The T°mvelm

Indemnity ^mpmy was served by regulu U.S. Mail this ^ day o€November 2013 upon the

following:

John 1_ ^^
Alberto FL Nest^^^
Christopher J. Van BWrgan
^sft Nest^^ & Redick, LLC
3412 W. Market Street
^^^ OH 44333

Stem 0. ^aWk
Audrey IL Bentz
Janik^ LLP
9200 South Hills Boulevard, Suite 300
Cleyeland^ OH 44147

Mwtin J. Holmes, Jr.
300 Madison Avenue
1200 Edisoxa Plaza
Toledo, OH 43604

Michele A. Chapnick
GREGORY AND NEYER
340 Eat Big Beaver, Suite 520
Tr^^, hfl 4$083

Counsel for A,^^^^^^ Kwm Pr^pmt€es 1, Ltd.,
Kanun Pr^pexdes 118 Ltda^ Karam Managed
Properties, LLC, and Toledo Properties, LLC

Counsel for infirdto Security Solutions, LLC

Counsel fbr Mfinit^ Security Solutions, LLC

Counsel for Appel(antThe Tmvelers Indemnity
Company

-0 ^ Y(O0 Q1 ^^^^
DAVIS & YOUNG
Counsel for Appellant
The Tmveters Inderu-dty Company
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I N. TH^ SUPREME COURT ^^F GRIO

INF^ITESEC^.^RITT^ ^OLI-rIlONS'p
LLC, et al, 1

)
)
)
)
)
)
)
)

Case No-.

Appellee

^^^

KARAM PI^^PERT. ^ S L L'TD,^ ^t,91,

Appeliants

On. Appeal from th^La^^s County ^otze
of Appeals, ^^^^h AppelAa.te District

Co-urt of Appeals ^^eNo, L-t 2-1 s 13

NOTICE OF CERTIFIED CON`FLIC7' 0F
AIIIPELIANT'THF, TRAVE.^ERS'INDE1^^^^Y COMPANY

Paul D D. Eklund (0001 132)
Dr^^^^ & YOUNG
1200 Fiftll"ft^rd Center, 600 ^upe^dor Avenue, East
Cleveland, OH 44114
(216) ^48-1700/(216) 621-0602 (Fax)

^^unse1 for Appellant"rhe Travelers Iiidemn,^^y Company

Joi-in J. Reagan (00673-89)
A^^erto R, Nc^stico (0071676)
CIuiswapher J. Van ^larg,-w (0066077)
KISLING, NVSTICO & REDICK, LLC
341,2 W. Market S^,.Tee-t
Akron, OH 44333
(330) 869°9007/(33G)869-9008 (1-ax.)
1^q'gqn@ teRal,oom
ntesticcMcnrl^Yal<gg^.^.

Counsel for Appellees Karam Properties 1, Ltd.,
Kaxam Pr^^erties 11s Ltda, Karain..,Manager
Properties, LLC, and Toledo Properties, LLC

^-:f^tcy: ^^ r a
^,^b^ i. s....

^CT, 21 2013

OLE-^^ OF ^^^RT
^^^REME-^^^RT0FGH1.0

i3,)fs'YR^i^FE- CtJD RR ON'J'cd
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NO`^ ^^^ OF CERTIVU^D CONFLiCT OF APMi LLAINT
^^IE, IR&VELE1US NDEMNITY COMPANY

^lt^^suaxt to SeCt,Prac,R. 8.0 1, Appellant, The Travelers Indemnity Company, hereby gives

ii¢^tki^effiat on October 4, 2013, the Six'th Appe1late Di^^,^t, L:^^^^ ^oubty, issued a Decision and

Judgniept Ez^try in :Thfinit^ ^^cu)*.y Sal^^^ion.r, tLCg ^^^ al. v.. Kuram .^roperties .^ ^td., e¢ cit., Nr.a, L-

12-1313, finding, such decigissn to be in ^^n.flz^t with the decisions of the Eighth- Appellate Distrbo€5

^^yahog^ ^ou^^ty., in Esrafe oj'Berger v, 661954. 66200, ^ ^^4 WIs 449397, (August 1. 8,

1994), and tho Eleventh Appellate Dimict Trumb^^^ County, in Hines v, ZofkraY No, 93TT-4928R

1994 WL .1 17110 (March 28, 1^^^), and cettif^^g a coriffict gurwan^ to A-rtic1e IVg Bectior^ ^ ^^^^^^

^fthe OMo Consti:Wtaon,

A ct^^y of th-e Sixth District's order uertifyi^g a conflict wid ^^^^^or. are attached hereto as

^xblb^t A. A copy of the con^^^^ing i^^^iiion a-il'the Eighth Ap^^^^late District in Estate qj'.^eW.. r° V,

Riddle is attached heaew as Exhibit B, and a cqpy ^^ the ^^nilzc^^^ o-pig-dora, of the ^^ev^^^th

Appellate District in..Hines v, Zqrao is attached hea:eto a.^ ExWb^t C.

Respectfully submitted,

0^^ ^ ^ ..^^..^---------------^- ------- -- -
a -aul D. E` arnd (0001132)
DAVIS & YOUNG
1200 Fifth third Center
600 Superior Av=e.r Ea:^
Cleveland, OH 44114
(216) 348w1700
(216) 621 -0604 (Fa€)
V.ekl^dCMda^^syojj4 ,corq
Counsel for. A^n^;ll.:^^at ', ,.
The Travelers Ind^^wjiity Cor^pany
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LERTNICATE O1:' SERVI.CE

I herebY cer^if^ that a copy rs-f the faregain^ ^^ot^^ Of Certified Confli^^ of Appellant ^I`l^e

'I"rave1er^ Indenmi1y Cor.^^^^ was served by regular U:S. Mail thli. 22", day of ^^tobe^ 2013

upon ^e f-ollowinga

John 1. Reagan
Alberto R. Nestico
C.hristopher ,I.e Van Blargan
Kzslizigm ^esfi^^ & R.ed'ack, :^^^^
3412 W. Market Street
At-on4 OH 44333

C€^utsel forAppell^^^ Karam Propertieg 1, Ltd.f
Karam Properd^,,s ,11^ Ltd.^ ^arair.. Managed
Prapwacs, LLC, and Toledo Pr€^^ottieg, LLC

St^^er, 0. Jan:lK
Audity K,K. Boa^tz
J-aii1k, LLP
,9200 South FIDls l:.'3ou1e-vard, Suite 300
C1eveland, OH 44147

Martin J. Holmes, jr,
300 Madisoii AvtnLie
1200 8di^on Plaza
,I'oiedo, ^^^ 43604

Mi^,}^^^e A. Chapn^^^
GR:^^ORY.ANI) MEYER
340 East Big .^ea^^,,Suite 520
Trov,.?^ 48083

^o-unsel for Tnflni^^ ^^rUrl.ty- So.lailions, i,^^

^o-Lirasel for ^^^ite Security Salu^^ortsA.LTI;^

^^uhm1 for Appellant The Travele:rs Indemniq_
^^^^^any

----------
Caul D. Ekx;md (9001132)

DAVIS & YOU1^^
Counsel for °Fhe Travelers Ifid.emniq, Coin,pany
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!, EfF;t^ ^l3(: €^.^3I#:;'(•f:,^ ^l^^ekR4 ^^rt^^^^¢€^?'#^^s ^^1^

^3nsl wct3Fate, copy
EY:f' lai .: °^y a.^ ss^# r1^ .. P^ -

^̂̂  .. ..r. ^. . +^ ^^^
C.-MR-E

14 A wha Cd .. . .. ^;

C,(J.M^aR PLEAS GIGU.R7
Ov-P;E a^f^.^^:^^

^'L F^^OF .^^.^11^S.

IN Ti-^ ^^IMT ^T^f APPRAU1 Oi :OMO
SiXTH ^^ELLATEDISTRSC'f`

Lti^^^ ^OTJNTY

lx#tihEt^ ^^uri1y. $01Pta:ons, LLC, -et a#.: ^01ifta1`A&?^5^^^

^:pptzl-ee "€"sia^ C®urt No. C102409D3781

V .

Kon-^ ^^qpeeacs 1, L#d.p ot at.• ^^^^^^ON AND J•€DOME,

^td&d; OCT ^^ ^^^^

^tk'ul D• ^kfuazdF for -appellee Th-e Txave^^rs fndc= kt^ ^ompmy.

J041 Rea,^ii; Albe.^^'& Ncsti^^^ ^^ ^^^^poher 1. VwSaargo9
faa app.^lwu

YAR-BROU^H, I

:^^ 11 ^"^5^^s isant^;^pe^^l ^s^r^ a,ju€lgr^n:e3x; ^ilti:^ app^^llbe"st "I'^Ze z'r^^^lers

Indtitnnity Co. (aTraveiors£R), moffan awk€^g priox^ty tb s^rtf^^^^^ ^^^^i^cds, Bcqausi: Lhe

I:

&J^^^ UR^^^ ^IZER
0C T -4.,^^13 E .r

JOURNALIZEss
CMLSCANNER1
1 W4:12Ol 3
"r.,t'i;s1ri A@X
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Wai cotut 1acked.jurisdi^tlon to. entartalra Tmveters¢ motiong we dismi^s this appeai ff)f

laek. rsf.a fmai appea&able orderr.

AA. Fae^ ^nd Proceduaa3 13ackgrouna^

f!U 2) On or ^ound July 4, 200#Y a fit eused over. $13 milizon of 64map to oa€

epaMnent eompi^^ owned by appotianis4^araM propeaties 1Y Ltd., ^n Propordrs 11„

Ltd..8 Kmm Meneged P^^^erties.g LLC, ajid To$zdo "ertie.^ LLC (cotioetaveiy

"Kuae)> Kamn €nwred the property throaagh `i`mveim9 who paid Kmm

e,ppxa^^ately. $8,9 million for ft Boss.ia enharage for a'po4$oykaoidte- s ae1taac

^^ ^^^equeatlyb Wmfte Semrity S.^^^^^^, LLC (°`lafmite)r whiet pr8vided

a^^^ ^eMe^ to the aparbuen# comp1ex, bMught a cte#m age.itist Karam for b=6 of

eontract for XmmRs faiiure to pay for toveral mota^ of sexvicese Kamm answeged and

filed a ^ounterckalm, eiiegin^- that infinhe negla'geratiy faRted tr ^top residents from se^^

^ff the iireworis: t.^^ stated t.ae. fh_ Amund the sAMe time,.Travelers in3tiated a

sepuaW lawstagt agalot I¢tfmites seekisag.to recover ^t ame+uht it p^id to Kmm for

iosse,3 ^^taine.d by ^^ fire. Ite tdal eourt.eonsotidated these two eases, Despite the

consoiidaaon,, .^^ither Tmrciem Aar. Kum filesi erosseei^^^s to deiennine wbo bad

isdosity to my x°eeovery ^ga4nst latfixaite.

(Iff 4) After ^^^osiva discovmy, the Wfles P€azPOrtedi;^ icache^ a sett[cmcot

agreftent on May I98 2011.. ^^fwwatoiyf aithough th.e se€tibmea€ iagreement was

discussed in open coud, xio- a°°^^ord was.made oft^osa,p=r.c&gso Furd^ore, the

beWement e.greaaraerat Wft not mduced to writingand g€gned by the petes, The ^^^

^,
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adnet that pumant to the agreeree4 £nfini#e 141 ^gty a fixes^ sum to setitle the tort el^ims

against it, lesii an amount to aettle its breach of eontraot cle.i^ ^pinst ;^ime^ ^owever,

the pard es d^^agme on tha wtent of the agreement re^^^^ ^ who has pdedty^ xo the

fund^ paid b^ Inf°mite, Notably, both Tmvetexs and Karam ^^^^^ that -Miodt^wu not

detemined during the sefflement dise^^low. Ngtw€ftganding thfit tho priority issue had

not yet been ^olvedq on May 26, 2011, the trial court sus sponte, -entftd itjudgment

d.^^^^^ the ^^^orir

J1 5) ShoMy after this judgment wo entered, Karam fded an action in federal

^^M seeMng, in pui„ a ,^udgrmea^t t-hat it as mfitle^ to aB of the proceeds from Ia}finite

because the goliey:ho9d.er's retme that it sfgned wu not effeefive to evex®onie the

d^^tinq, `rh,eruftm Ta^avelera moved the trial ^our#„ ^^uent to Ci^.R^

60(B)y to te't aside the MAy:^,201I judgment entry daseissing the eoen so that ^etrial

eou€t cotild decido tho'pri8ri^ lnve, The peWps b4cfed Travelen; motion, and the- tda3

c-oud bead an oral hew`s^g on the motion an September 6, 20 11s "i^e tde eoun then took

the matter under advasoment.

61 On ^tbmari 13g 2012., in€Wtt moved ft traai wurt to enfowe ft

sett@eme^^^ dgmOmealt. Esser^tWly; b=use the trial -Wm# W not yet ruled Ott Trav.eltn"

Civ,& 60(B) motianY and bmause fhe, priority iasue had still not been rdsolved, infulite

sought an order requiring the partics to execute a miewe so ^ Infinite. could pay the

agreed sum to the court, thereby concluding its role ia the @idgata^ and allowing Kw=
w____ . .... , ..^^..n^. ----
^ Ynflzft has ,rtove^ tp sealse^eW Qap in ^.̀ ^R5 eage so that the amount ofthe
senlemenx It not di^^^^s4

3.
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od 't`mveiers t.ar cont•abR^ to quarOt over the d1str16ut1on of t^^^ie fhaz& T^ve^em

a'^pOnd0d t^ ^^AmiWa anotlmR and, fi1e¢t ^ ^^oss-saaottin simKng pxiarlty to the sett,tome-it

proa^eds. Ka= azplsosed 't`rave1ers orass-mgtiQn, arplng that the trial crourt did not

'havejurisdlcti8n over the priorltylssue bemuso the cu^ had been uncc±ndbt^onally

d3imissed, aaad, beca.^^e paiorlty was aiever o assrae ftt was presented to the casurt In the

pleadings, it W-ss not accessay to the. sot-lcme.^^ ^mvolen MTIged that the May 26n 2011

^udgm^ was canditioneai on the settternentg consequently, tho trfW coast mt•e¢ned.

jurisdiction to enfb= #he, set#1o.^em FWhenuorof Travelm argued that the sotdomat

includ^ ^aput9^^" tfgreeamt that if tbpy.sssauld not mQlvo the priority inuai they

^ould return to the tLia7 court for itg detemZns.tl.om

(17) OnOctol^er, !2o- 2412f the trid cow entuad its,judgment ots the re^pwdvo

motFons: °1°him ttial couit. doteam:wed that et^ Mfiy 26^ 2O1 t ju€^^eiat^ ^^ a condiffQnal

d3smatsal, and: tlierefd.ro It r"hod Jurasdlction to enforce the seXtlmoot agreemedt

botween the partles^. Acorardlig;fyf it dtaied't°^^^^^^^' OYA. 60(B) motion foe reifdf

from ^^dgment u maot, The Wa1. ^owtthon docxala4 tbo pnorxty isstws detsrerainarig. that

Travelers vvu en'tifled to the.full: a,mourat of the seltlemem. psoceedsa A-s -a zesuItz the txlal

court gmtcd `l`mvelenR pr^ssr-mot^^^ for prlar€ty'°t,a thas^lms€at pr€^^eeds, snd in light

o1<`that^declsaan, denied Infinite's motion -t^ enfom the s0dement agr^^^^ ^^ mnmt.

D. Asstghw6za^ ^^Pw&^or

8) ICm= Ms timely appeadt-d the Octabar 12, 2012 jt^^^ent, ^^^g am

assignments of orror;

4,
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1. The ta2a@ court effed 1n dbol^g that `lm+utlmt has ^^ority to the

InMte settletrient proceeth.betWe ft coint 1^ ^reviowly dlsml^sod the

easo tntonditeonallyf and tlt,es,, l^cked subjeet matter,^misdlotaon trs deoxdef

Ws lnues

2< ne bnW court err6d in a^polng tho me to deetde the a^^^^ of

Priod^ wherc the uMemoot egmemeat did not.eddrse ^^ ^uue9

deterMinat€on of the ^^sue wgis -not necwary. to esafprce 1he agwemerj^ od

the ^^sue had not been ratsed ^i any'p1eading.a

3, lbatriel e^un orod in ho9d1^g.that M.e policy}^ subsogataon

elau^^ ^upeme6d(sRc) the equitable °°r^^^,wfioW dootrino wbert the

clausg aild. not cxprcss1^ state that ki`zavelets woWd have pn€arity to ftds

rmovenxl by K== regerdlm ofwhether Kamu obteined a full or pattaal

^^^oryQ

IL Anot^sis

9) In TtwwnFs first asszg=wt. of exrorb it wgues that the traet court lacked

juxisdicts^^ to enfor.^^ ^^ setllemwit^^^^men.t be^ause tho action ^ad alr.ee^^ ^=

utcoAdit€oaWly ^siWssed.

(110) As an initial -metterR 17mvelen argues that KW= .^As, waived any 4rgumest

that the tde.i c.onut lacked jurasdsetlon. Temvelets, rellesoza Pfgueroa v. Showt^^^ ^tiders,

Inc., Sth Dfsts Cuyahoga..a^o, 95246, 20li-Ohio-291.2f %^ 10f whlch q^otes Ohio Swe ais

& nzrobe°, Ina v. P€arU Lz^^.-r Cuo, ^ Ohlo.Apps3d 236, 240, 455 REM 1309 (.lflth

S,
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D84 190), f^r sgm

congitaata a ^^^^^^of the del`ewo of lsck ofjurisdlcta^n and'(^^^ a consent te^jtuisd^ctior,

so$^^y for the purpgse of Wbrsemea-at of 9hs. setdcrs^tnt s,gmeme:xt in the sbseis.^^ of sorue

provision Litla.e How^^^, Ohio 84ez^e T£o &. 7°tm^er

d.^t with personafjtuisdictloa oarer a puty to a Wni^^^ whtrW heft the ^^ ^ourkxs

ability to onfrrrm the ^^^^ea# 41;m6mdot is a quesdan It

1swellxsetded that lltllat 1^k -of subjoot9mtter Msd'acticn may be raised for-the first

time on a,ppeal,°^ wW "[t)he p^eo may not, by stipulation ^ ^^atuen#R confef sxbjsct-

^hen ^^^kin^ nn

Fox v. Ea^toaa Cbrp:r 48. Ohio St.2d 236, 238„ 358 N,Be2'd $36 (1976)a ^^err^^^^^on athea°

grounA Mannfng v, Oh#'^- State Lrbmy Un 62 Ohio St3d 24p 29, 577 NaUd 650
{

(1991). I7a.^efom Karom lsu ngt waived, and couid not. waa've, the"t"ssuc of subjtcta

matterjurisdiction,

Possesses s,uda.arit^ to enforce a settlement agrmnent voluntarily entsml anto by the

pWRA to a lawsuk^ ^^caun such m Agrees^en^ constitutes a blndara^ con#ract. Mackv,

P^kantRub,^er Co., 14 Ohio S#U 34^ 36.4 470 NXo2d 902 (1994): Frxfth^, "[wjkeen ^

^^ea is &snissed pursuant to a stated condffionP such as the wdeteAce of a. seUtommt

s.grem^nt, the court rota^^'the authority to mfasr^^ such ^ ^^craent in ike ovmt the

condition does not ocour;'= asake ofBergee v. MdWef ^th Wit. Coyghaagg-Noso 66199,

66200,19P4 WL 44^397^ *2 (Aug, 19, 1994). .^^^wer, we slso naw .that a ^^^ ciDun

6.
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10desiuisdd€etaon to,pmaced i^. a ^^^orwhmthe^oud&has uttconds^0gally dismaaaed'ha

aOfiiam Stata exa OL Rtce v. McGa°rrthx 620MOSteld 70p 71s 577 N,&2d

^^shoid Wue in oadYs ma;^ 26, 2011

judgment consfitutad a conditIonal or moonationa8 digfnaa^^ of the aodon.

M. 12 $ of whadaer ad^amls^al ^s Uftessnde9ioaal, Ous dcprfvsing

a aouitofJurisd£ction to entortain amotioa. to. anf^^o a sattlement agrftr^ent xs

dependent upoa the torats of the daantiasal order." Le-Afr M^ld^d Plaslfca, 14^, V^

Go,^`^p'th, M £si-st. Cuyahoga No. 74543^ 2000 WL 219385, *3 (Feb, 24r 2000), ^^^g

Showaow Ho,a^e.-t .tnc. Y, Rawnna Saw. Bank, 126 Ohio App.3d 328} 331g 710 N:E.2d

347 (3d Distj 998), Hese^ the ftmiaW entry stated: Tudea h^ving.reprosanted to the

coun tlmt tbolr di^^onaes have bcan resolved,this case is d^smissed with^^^ prejudica,

with the pataes reseaving the taght tofi3e an atxhy gPWsm^^^^l within Urty (30) days. of

this ordan"

(T 1:3) In Hw?ngXax Nat! Ba,^^v. Mallnork 6th Dist Iu^,aNsaN :L^ iY- 1223n

201 ^Oh.^oz-€9938 1l 5-I7s we recopl=d that Ohio eomu hava tsken ^iffermu via^ on

whether similar lauguage

^^els us to . ad^^tlha'^^ew ^^a nwubex tbfdFstsicts that tfix^^ IaAgsaga is at uneonditaonal

dis8n.assal be^ause. it does not upmaa1y omJagdy tha tassms of tha s+aa.lemmt sgreemwt ^^y

expms^^ ^^^^ jurisdiation to anforca tho setdame.^^ agnexn4% .^^^^ v. Jacks64., 1 59

Ohlo-App^3d 346^ ^^^4-Ohfo^-.^735r 823 NXs2d 941,115 (9th Dist.), citing ^^Mm^n

Woodf Cond'omanium Asyn,F rna v, DtnttA 8th DW; No, 76903, U4^ WL 126758, *2

7.
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Sce OPacg V,. HoweClb.2d ^^st Wntgcmwy N. 20283; 2004kOWQ412%

^t 4, 13 (dPsm ^^^^ c^a^ ^^s,3^g d^e ^aaftc hm `^5^n s^3^Ind ^ ca^m^^^d to the

3aP^s&WOU Ot^l P^^ ^ B'hown by the endomementof comsel. bc1ove" bold to be an

U=OndadOrlal dismiss€d)p see af.^^ Shuw^^^e Homoâ Inc, at - 329, 33 .1 (^. ^s dfiy catn^ ^^

Part€^ ^^-OdViScd ^^ ^owt that the within ewe hu been ^oultd.. ITIS '^^^^

ORDERED th^i the compla.€n.^ and padies$ respective counterclaims bo and harQ@y ^re

a^snlisscd W€th PrejUdlce^' McDougalx Dffimrea 5th Dssto. ^^ ^^^ 2008 CA 00043,

2009a^^^20^^^ ^ 16 C°Upo.^^ agmem-ont taf Ccumel fRr.Pta:^^ ^^ Counsel for

DefbWa4 t$s%s. moUcy I s dazmas sed with pmJud¢oe ta rasfil WFOp B?^gep Y, Lurfk 7th ^^^^

Mah^^ "No: $^^. MA 50, 2007-Ohdo-733,1 8 C"cne seWed and dismissed with

prejudim at de-f^dones zost'% Smith. v Napi, ft Dis#o Surnmit No. 22664; ^^^^^Ohlo»

6222916 ("%e court, havb)g be= advised that the parties havo xeacbed a^ agreemert in

tWs case, ssrden; this matter to be maerked sSET°L.^D tmd ^^^^^^EW")r ^^^utt v.

27ce; IM Dist Fmakiin Nos, 95APE06e^29,9^A-PE4B61.106r t^^5I WL-1-23688, *1-2

(Dec. 5,1995^ ^^^^ within ^^^on is hereby setflod and dismWed with pr^jud*, Cods

p61VIs Nova ln, f"̂s. ,5oa, Aw;. Y^ i7waeht Paiec^iow ^ ith Dist. Lake:No, ^0064, 2147

2007aMo-4333r Q 3°6, 1.6 - ("by agreement of the ^udes, *The Ca^^plagnt-*

'hereby daxmined with ^^ejudice, The CounRerckah ^^ ^^ ^ # 1, Third Party

Ccx^^laint are &sateby dfsmsssed vdthprejudice"),

(1141 '^^^^^fcor oli tYa^ oftr hand, ugues that we should ^^qpt the view of the,

Eighth Ds^^^t that mettl,^ refasaxag to a set&emcni agmme,^^ ^ ^ufflcaent to form a

8,
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V,andita0nW d^sndsW; Sea B^^^er, Oth.Dasta Ce^^^^^Nos. 661.95, 66200, 1994.WL

449397 at * 4 3 ("AJ& o€dia^. and c=terolAams In ttZe e€ao^^ xiumbexesi ica^^^ ^ettlei 6nd

daaaalss^^ vnt-h pxejudice" was "c€ewly ^^^ond€tignax dasmassal besed on a settlemeet

HAM, &wdscapfng, Inc.^ Eth Dist Cuyahop Nae $0SX% 2002-

OWoa648lg 11 10 (Instaxt mamr is settled grad disaeissed$f heTd-to be a cond€ttonal

dasraissal). T-mvelers also polift asWthet the Bighth Distzac€ #s a^t alone In muhing tWs

cvncWlong 61ting Hg"^^i v^ Zoftor I F th ^iz 'I`stm€aug€ No. 93=T-4928e 1994 WL 117110

(Ma< 22,1994)g In wh€^h ft Blevebat,°ta Dâstxioy held that a ^^amissal enUT which sk:a€ed,,

"Cote sett€ed atd daerWmCa .^^ a ootsd€tionai digmassal,

^^ ^^^ FuMerR TmveT^ MHe9 s^n MarThal7 V Bedcia, 143 Obao Appr3d 432, 436,

758 NZ2d 247 (11 €^ ^ists2001)Q s"aa ^qh the Eleventh District again haW that the 3rial

^OAside^ g motion to enforve°e wWemenk arwment, in t;het

cw3 thcr ent¢y stated, :xCase satUed and di.sm€saed with prejisftep each pmty to bear thcr

own casts, ^udgsxgent enty to fo3^^^^ Coic concluded." Id. ftt 4340 Howom+erR the pwdes

never fIod a sepmte exaty, not eoarapl&ted a ^'¢srmal denk^mo€ agreement. Id, at 435.

One of the pe^ies aubsequwtRy fiied a motion to enthroe the, tett^emes^^ 88T.Ce^raMt. The

td-al. court then held a hea6gp deterarained^ what the tems -of-the sett€eme,^^ agreement

wem9 and. V=ted the. motion to enforce the agreement. On a^peal} in add^^^^^ whether

tbo tdel mull hadjurisdlietion to cors€deg°th.e motJon to enfome the setkementegccr=tx

tho Eleventh D€strietaeasoned9

Ay
9.
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Ait^^ugh Oe (d1sm1.%a1l order does not extaUcltty state tliat thi^

d¢ssrai^^^ ^^ ^andltaonoal.on the ^etflement of `^^ oase} 1t. i^. knpllclt within

lts manda8e that lf the pud^^ ^^^ not reach- an ultmate -resolutl„on, the tial

ca^ ^eWAod tl^ authora,ty-to p^ed a^^^rdineya Th1^ ooncSu5itsza. Is

fiuter lsuttmged by ft tdal courl's s€atement That a,^^cand.^^dgment

gotry wu to follow< Id. at ^^^,

Travelbrs agues that a 4^mil^ rault should be.€^^^^ here, where the, d1s.€WuW order

a`ofeienced that the pwles had ^esolved the1^ ^ifferonces and contemplated that a second

axldso'ent effity W^oiuld be Forthcamiq,

16) tJ^on due considemtiont ^^ agrco with the majority view of our sistex:

comisr and1w1dthat for adismissa[ entry to bo conditioned upon a settlmnwt Sweez^ent,

tho entry must either embody the term ot°the tettlement ^^^ent or ^^^^^y rest,'rve

jurasdlctaon.to eraforce the sr,ttlemont agmemem, Tbdmfom, bre-pause Vht- dlsaraE^^^ =try

in this cast did neither, it constituted an.an^onditionai dismfssaY, Acoordingly, the td^

^owl cUd not havejurisd^edon to cmtMaa^ lnffWtes mabora to enforce the, s^^6mong

ageemmt orTravOr-W cross-motg^^n fbr^prion"V in the setqlemmt pra^^^.

if., 13} Admlttedly> cntrAn^ 6d uft^OtuHtlOrMl dl^^Wal Of the avtl 'On wss ilut the

^esu@t contemplated by thotr1a1 cotA*laea it ig.sucd its MaY 2 6,20 ^ 1 Judgment ^^^ ^

th^ ^omt stated at ih^ ^earing on Travelong CIYIL tfSO(B7 motx.oxr,

Mou}ye m^^^ mor^ out.af the entry tl^en te Court pI^^ on the

rworde That a.3p 1 cWt them a plucho1dor entty, pend1^^ subri¢ission of

30,
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WkAtcyor ft &0 eartry U once you've fmalLg'W averythin& and tWs b why

the 3^^^ge. reads the way it is and why the.caft was d^smlssed without.

prejudice to. allow you t€me to completo the tmm oL"-the prepamtiora of the

Ui and f°ts^al release} md then submit your so,^^ocrement dgsmissal "der

which, at the e^k'.'^ctive ane.with prejudice onco ell the rei^^ langw,^o and

all the ret^^^ am eigned and memned and ^^cessed,

^^^ovtrR -a coultapbab its.,^^^^^ ^bim°} In m ^rdt^^^^p of

HOW, 114 0-h^o Wd. 434b 2009pC}taao-45.55,87^N . ZU 12L4n. 1 X ^Rerep the entry

uneqWvooally disrnissed tLao actioa, Ued^e M^^shallp the.provWoz thtit the pml.at*

"^erv[td] fho right.to file a4 etity of disinissal°r did not qa^^:8f^ the init#.al d.ismassW on

tk entry of a mewnd., Instead, tt.merely pro-vided ta^- pardes an.option that they mq or

may not have exac^sede ^eca'ast the parzos d^^ not file a replacement entry of disa^inal,

^^ Mq 26,2011 ,^ udgaient a°^^^im, fri

1118^ Furtherrnore, t^e fact that th-c d'ssm's^^^ ^^ ^itbo€at prejuda^^ ^ctuW1y

supports our concltasaon€hat the tdal cotsxt laoks jurikirotio€a over the setxl^me-nt

^^mebt. Disz^^aW without prejudice dOcs not :^ean thit the dismisga1 is a p1aecL:older

having no effwtR rather,

Notablyj La^^^ CouM C= of Common Pleas LacA.,, 5.05(F) providez a procedum.
#`or etnl^^wts In divi1 m6s that n€,ay h^o avoided tWs res-ulto- .x^^ounseL shall promptty
sOMt an ordtr 6L`dISM1801 f^^^^ng. sott^^ent of any casee If counsel fall to present
sa^h an order to tae.trial judger "h'sn"30 days or within such ti^^ ^ the court directs, the
Jud$^ may ordee the cmer digntissed for want of prospouOsrA or file- v order of seMea^ent
md dasmi^soi and ^^^^ 063tsn"

it,
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k

(it) ^^ that the ^iaintiff'a ciaim is t^^t to be s1nfav€sm.hi^ afr

th=byn 4E right$ 8m tO a°^main a t^cy then stand-0 leaving himor her free

The -put€ts sra'put ^i^k In ^oir o:^gfiia.l

positiots$ and tho ptotirattff may aimatitute a a:^^ond- etction upon. ft s^^

tubj'm mattex, ,̂  -a Mfca] PiVii attiOC4 -a otai.m thikt-€^. ^^smilasea3 s°witha^^^

prejudiwt may bt MAidd at it later dagq.

Dt^MW41 wfthsutprejurace relieve't t^e irtat cowt ofaIIJUM'sdialtan

over the matter, and the ^ct3on & &eated as thdagh tt had newr ^^en

commencrec^ (Empia^^^s adOeda) i Qhis^ ^^^^sprzden^^ 3d, Actions, Section

174 (2011),

fTI:19) Therafbr^,'bocause the trial ccawt 4^kedjutUdicti8n. to enforce, the

setti^^entapuments its October I^Y 2012 ^udgment ^ ^oid. Stat^. et reL t^hio

.8^emocra^^^c Party v. Btackwet't& t ! I Ohio SUd 246, 2006.0hio-5202, 855 ^^ ^^2d i 1.88x

T S ("If a court acts without jr^sdiodon, thea any -prociamation by that 6oun as vQ$d.34).

Accordingly,ka^^s r=t assignment of`erra^ is we . 11dt^oo, rend.er.mS Karam4s. tecood

and ^ ^igments of emr moot.

IHy CcrtWitotgon ot^^^Mct

(7- 20) A.rti-016 IV9 ^^'don 3(13)(4) of the OhiO Ccsrsfitutiot% States, "WhenelvOT the

judgea pf a 00ur.t of qp^^^s fmdthgt ajudgment upon wbich fty ^^^e -agreed is In

ctaaffiot wrath a,gui,^wt pronounced upon the ^^^ ^^^or, by any court of^^peAs. of

12.
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the gro€er the jta^^^^ shall certify the record. ^^^e mse to the suprem^ ^urt for xjo-M

and fiiial tieterwanzdon,3'

^ 21} In order to qualify for a ^erdfl-ca^on ofwzat1iat to the Sugmxfle Caaurt, of

Oh{o, a cue must m^^t the frs^owing tbree candadrns;

Virs^ ^^ ^ertsfyi.^^ ^urt mwt find that its,^^dgmenc..^^ in. =flact

with the judgment ofa. cpt^ or^^pea^e of another €iisErict.^nd the asserted

Conflict MW be: "up^n the same questirsre.°° Socond, the, alleged.conffa^t

m^^ ^^ an a .ruic of ^m-no#'factse TbWr the^ournal entrys^ opW on of

the cortifYin;^ ^outt mlatt WOrly Ot Podh that xra^^ ^^^w whi^h the

entafft cot^ ^ntmds 9s k^ ^orfietwit-tb.eJu^gmaut on the gaane

question by other- distiaat murts of appeai^ e' ^^fol^sok v. Gilbae^e .^la^g.

Co,r 66 ^"3hao 90d 594i,506$ 613 NX.2d 1032 (1993).

(122) W^ ^^ that our holding todo Is #,^ ^^Affict wi^ ^^ ^^ght &^^shic# ^owt

of Appeals' dwision in Eeiale of,^arger v^ Riddler gth blgf, Cu^^bo Nos. 66195,

66200, 1994 WL 449397 (A-ug. i S,, t .994)t and the Eieventh District. Ca^ of a^ppealsR

dwisian in Hines v. ^o.*F 1 i^ ^^st Thuraisui! No. 93-'"- .4929;1994 WL 111.1 i0

(Mar. 22„ 1944). A^DcRr^ingly, we certify #he.moard in this cue for review and ^^

dftrminat€oa to the Supmmo Comi of Ohio on the ^'^s9lowsng issuei '^ether a dlmr^^^^

entr^ ftkd^^ not either embody the torrns: of a settlemozi^ agrtemeat €r expr^^^^

^^erydiurisdicKion to thiD triaI courtto Orar^o th^ ^^^^ of a ^^^l=eU^ ^eem^^ is ^

^oohdatiung Omi^sal,

11
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^ ^,^

^^) T#a^ Pad€^s are dansted to SoQPiaeaR, 8,0 1R et seqo, for

I'^ ^onctWon

('^^) ^^^ orl the fo^egoing, ^^ ^^ba 12y 2012 judgm^t o^^^ ^^^^

Cm.raty CoW of Conunrsn PI^^ ^s void, and U^ ^^peW ssdasmissed foz lack.€af a fiiW

^^^Wab1^ order> See State v^ Giimfr8160 Ohio App3d 7Sg 20Q^-Ohio-1197y 8^

NoE.2d 1180, T, 6 (6t€-a ML)'(^ void jadgment is not a &W a:ppzWable ozdor). ^oMm

usemd to Tmv^lem pmswmt to oat d3scaoiota ^der AppY., 24(A),

Appea3 dt^^ssed>

A ^^rtiS^^-opy oi *& c^&.y ftll coraskiwt,^ ^^^^^ datc p^uant to Appo&.27< ^^e
alsv 6th Dlslloo;App,P.> .4.

M02 a A. Y^broa^^,1
^OMM

"I'llas .t^^^^^m is guo,1ec# ^oAuth^^ editing by th.^ Supreme CrjW of
OhW^ Reporter of DOWORC Mes lnterestod irs. ^ew-ing. the fma1 reported

'vorsi^^ ^p advlsod. tcF va^it tho Oha.g.Suvr^^^ ^^tires ^.eb site aV

14.
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.:.....y.,.^,^ . .
^ .... ._. .. :.R.. ^^

COURT' OF '^RM^^^ OF ()^ro.^ ^^^^^T14 DXST^UC^

^CO^^^^ OF C-t^^APO^A

11-09: 6"619.^ ^^^ ^^-no

2.^:^AT,u Q'F. S:A:h tm^ER.p ZT 4L.

6" SrdgFr.f. h'tl"d.' b d.". ^S A3'°°.^+5^ S. ^+F^1A%.tlX'F.Y! .il.,pa'

•^.

AI•Di^tt^ ^T AL,:

DAT,,.̂ .i O.P. ANNOUndC.9MENT
op DECT.SIDN• a

^^^^^^^E.R Q^ :^^-,R0CS.^0I'NZGv

J^^^^ ^^^4

DATE OP +^-OUk^NAL.T.^AT^^'M

^^^^^^^^^S.:

Fe^^ D-e-Agendanks..mA^^^^^^a.sa

^

^umtTw,L gprk-y

AND

C^^^^^^^^

AUGUST 18,• .^ ^ ^ ^

^ iv-^ ^ appaal•^ ^rom
66r^mp:lvl. P'1e'aa- 'Caurt,
sess e-v.^^^^^00' 6.nc^
^^^^076M

^- , )q

AUG 2 9 ^^9-4
..,^ .................. ^,^.. ,._--^•^.,..^..,^,..,.,...._ .v.,,^..^.

Sanford J. Bet-qrerd
-kabort 'M.. F^^^^el, Esq.

1•8,36 ^^^^^id Ave:^^e
Room 3 0.s
^^^^^^ela'g^^ Ollf 44125µ22.3^4

^^^^^ Ai- RotmaAf Zaq.
.^^Ltis .300^

^H 14-115.

Jr^hnsoAr gsq,
ge2ler a:^^ Curtin Coe,
4-30 Tiat4a E'u.il-d-a.^^
Cl^v'eld:ndx OH 44115

.^.
4
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5 i

DA-VID '^hf s -PAT:^^^:p Jc $

San.ford BergerQ ^rc>^ the judgmaht

O4 t.^^ C.Uya'h0g..I% C!eau.P^.Y. CU.13xt:e' of Commo-re P1ea's.9 Ca.'s.e Nos, GPw^29965

and -C-Pm16.7640? datled Aiitguot. 24.t 1993A in which the trial ^ourt

4raq.ted in nawt and ^ani'ed ia p^^^ ^sIbndents-..^^p^3111eas U.-ndeUl
wad Dzsb^rah, issotian to antoxde. e^^..t1.e^^^^ agx€aambht.,

^1g.0 .^^^eeLIA t.hia wraal "court' s of hi^

^^tion for part^,;Al 3rocatiz'A -0f jr^dpent,^ PI:d;}...nti.^^^apipall^^^

^^^^^^^^ ^^o arr-ore for ^his C:ourt '-^ ^^^^.owe

not, tA.kan..t.

Thi,s action ^:r .̂:ses au'.t. 64 a b6lands^ry. di^put^ ^^tween a^.j:oining.

Prope:^ty aw;i-ers , q 7xt.4-r:t :7.;t.f-^^ppe1,^^nt^ San - f orc^^ ^erger, and

Lind-ell a-n-d; Deb8`r^^ Riddle. This dt^pu^^^

^e.!3.ult-ed in th^.i^!. f"I,Iiftq qf two 1aWaui^i^ -in. t.h^ ^uyah.aga "COIxrt of

C omm:pn Ple:a,:E^.p ^^^e No^q: ^P-I 2.9:085 and 1-6764-0. 1-^^^^ ^^^^^ Were

atnd zet fow '^ri"al on ^^ptemia^^- 14.a w 99^< d-n th-e day

a setti"ement. wa;g xaa.^^^d bi^tw^en ^^^^ parties.< On

1:99^s the, t.:^-iA^ qdurt Ickurna.I,^^ed the follawing

A-11 Cla.^^$ and ira^ ^^^' 06ve
numbe:^^^ ^a,46s 6.ettj^.d. &^d -d.^^^a^ws:^e:r^ 'w^.th
p.re:^^^d^.c^. ^.t c^e^'.etd^.^,::q.° cc^sto<

^'^^ ^s--Ms Of t,h`^S s:^ttIeffI6.nt 6-oor^ ^i-spti:t.ed.<

On Matah 3 f 1993, de,fendan^o.;aP ^th.^^^^ t^a:€^ R.^d:^^,es, ^^^^^ a

mation ta: erfo:^^^ ^ett^ e^moqt a5^^^111e, nt.q be^f endart-ts -a.^pe I lees

cor^^egd t.h:a"^ t'h6 ^^^tlamer;t provideci. ^^^ ^ol1wra

vV i I:i^.UtJ:7^1

^ .: ..._. .

^A1 r
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(..2:) P-laint.ifllrWapPellant to ^x6cau^ a ^^^^l dnd fina^!

;111^^^t to ^^^^^on.t .^^^^ema:xitp

to ^xia-CtAte a

to ^^mgIV6

The ^owq.ent agx;eemeAt ^.P.P'ato-ntly .e^^^e ddanb.m

appel1eo,. Lindo.11 Rldd-J..e. to p.Iaint if fwappe"1.l ant Bexyer'a

pro^^y fot the limite^ ^iixpase: Qf- prun;^ng trc-es loqated. along

t"h-e .prope.i^ty "Liae.a Dox:ge^. d%^n.^^^ that the zss^^ent agreement waz,

evor" part of the O«^er^4-11 ^al;,Uement. agx eeml^Ut.

on ;!ilno 7, 1:9'93z 41-.^^ ^^rs.4.l, maoxtit held a heax`.i.ri.9 o.ri d^^eadant:s^

^^^ollew me"^^on.. to aTrfo:^ce thd. ae^tlem"ant ag,^^emonto Gn Jtx.na 8,

1t h'e . trwa^ ^oW^^ ^'ota'xr.^^^^ze^ thi% ^^ll:0wing- .^^^r.ye

C.aunsel p^^^eiit.r bad. .Deft?-nd"ant.,v
Mcxti,ra"n ta ^^f*rce aettl.^^^t gra^.ted in pz3.x"t<
Mrr RA^dI^ i'a ^iet,, t,.d -On:^^z antt^ ^^^.q-ar,' m
prr^^^rtys Al i 15a:;•t^^^^ agxae€^ ^^^ ^ame.,

0n kagust. 24, 1993.r .a N"exetrnd J°udrmen^ ^^try W^^ jOux"naliz^^ by

thra t-riaI cou^t pertaf,rii:ng :tra ^^^-f an^&nts^appel l,ees ' notion to

enfo:rce aat¢,•l€x;^.ent agreement. 'Th:.a."s ^anV^^ ^^ovIded. t:t^At defendanta:_

appal1"e'^-w mztion wAs granted ^.i^ ^^^^ driO :-.€^^nied iLri, part.a Thi.^

ent-.^y wOnt or to" state. ^^^^ ^^^^er. wa.`s, to- have ^^ea4.^^d

& full ar^^d final re1ipaE.6' d:xd t'he ao;^-Omt agreer^ant." w-n ad"d .1 t i.^.z r

^^^^^er .Aia.d defen.d"anta9^^^^^^^Il^^s were 'fdwar^ed" to hhvei execute-d a

and ^qerqbr .w^ai3 ar^e:tzed -to p4:,^ ^ef.i^_'ndar's^s-a:^pe.l1aes

V, 7504:^ ^^ ^^-rtsi.^^^ation f.o-- tflxe matua"I ^^^^awase, La^^ly,

}TIO. ^ ^ '.^ PG-^^f ^ ^ I^

^^ ^. . .
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m 0,

d^^^r^^^^.^•^^^^^^^ ^:^^^ V008. oQPr6.^ to 's!t-a^ ^f f - aerge:r' s P.ropezty

and Berger was ordetad: t.6. ^^^y sti defehd:ant^^^^^^^^ eiw Pzc^^^rty,

Attacher^ to tlhb cour`^ ^ s jE^^^^oet Mxy ^^^ fi.e^^a"I

rz,^^ape ^xa^ojed by Baxghx,
The conzent agroe^sent .ili^^^^ 'by the

at^^^^eys f°oo ohs ^^rti., ;a^4 th,6: -mu.t•u& ^^^^^^^ ^^gtdd by Birger,

bi's r^^tb^^^Y W! dater^^AAt^-Appel I eo a' atlsrtlr> ITS IOrideat

aqtaempnt allow:^ ^oW^^^ANM.^^^olleps td °'contiraue to pruned

maXrkta:^^^ ^^^ care for the ^^xisbipg pine triad, a0zhental t.^be;^ ^nd

plArits9 the ^enteilLna pf Wl.zcb. are ax^ Ridd]:pa' pra,^^rtyt but whiph

plarsting^ ^^ o alsa albaq .co^mm6n pra^^^^^ 1^nO. :E^e.r_^^^ ^gte,,M3

not te i4terlr^^^ ^jth thist plants or tQir toot syslems. ^^

it Sep^embex 16g
1913:, Berge^ filad a mattan

for partial vacata.on of {odgmbit, In the motic^np ^erc^^^ sought to

vacet^ the soction of the sonsen.t agreeme.^^ allovi,g Rz.^^^ ^ On the

property t^ ^^uno
and maintala pmi^^ ^^^e!^, OrnaMent.^l t.•rees #nd:

planis . Pytger a3.ssa so^^-ht t^o vo^^ta the ^^^tioz'x of th-e. s,.nt^.y

ordocing Berr^^r to P04, $2,750.
00 as

Cr^aW^vation far. the Mutuoa. relt4sw.

On Y^ova-mbex 30., £193, t3^^^ ttia::^ ^oUNt 4enied: pa.aintiff-

6ppollint's motiDa tbr lagtial vacat•^pa of ^udgment.

ti.,mely brought the inciant a^pal.

gipst ^RROOR

PI.a,ist.i.f.^^^ppollant' ^ first a:^sigiment, af error st^tL-sa

^^'^'^ ^^I^^F^^' .^.^&f 3q L
93 O€^D^^^ ^'^fj.C^{;. ^^`E^IA^ZY

Q:KAN^^^ THE TB€4'^^ OF ^^^^- S^^T^^^^R 15¢ 19.9,2
ZE^dt"L^0 AND , Dw:S.14X8SUb NI^"^i I^^^,^^t U^l^;g OR^'^^:,

Ai' VOID FOR ,^^.C^. OF JL^R^.5:^IC^`^O^'.

vzJ . ;. .^
^

mom tRi4dtidin^pnaenm
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^S. TH-g .IR'A'SE[^^ D^D TME T^IAL COuR^ ^%vu ^^^:TS`^ilCy°IO^t

.04 a^ro^^ tba.t, t-he

1592 wag, vcid' f0g. 1:4-ot^ of ^^r"-d'i.c,tl6n', 'S.^ec-1:fi^al1y9 I^erg^r

arqueg t:Kat^ ^^cOll the t:rial Dourt Journall^a.d
and

cas.a.s, :^^" 16st all

.Abaem:t the fll.4ftg Of a CIV,R.. 60(^') motion to uAC.'at'e..

^Plaintlanl.t's f-ir'st of. error is: r:ot wel;l.
t.an :

.84K ^^ ^^^^A.-RD.' op ^^V-1

A t-ti'al. court

ea^^^red i^to #^ t^e part:^es tt^. a la'wsuit

14 QhiO SteId. 3'4, .5.pe^c.62
(1972)a

31 Ohs:o St.^d 16- A txl^1 a.c?ta.r..t 10.3ows the

to protiee.d i.n a matt`Or when the cor^^^ Ur^oondjt

a'^ ^^tian. as. the. ^Caurt. no 10,q..,ge.r

zau"t. ftatef ax eo.t. RIce Vo X.cGrat.h (199.1), 62 Chio St.3d 704

Kheex an aC.t' OLh WS' ^^sm,^s!Ie.^ purs9.z^-nt to a ccsn^.- 0Such

as tho af a' ;H,qtt:i.;pment. ths. 'ccxu,^t retad:.riB th^

aut.hc^^it.y to
a_n:far.ce in t^^ Ovent the ^^tditioz^

^oos not ac.'^aar. 'Tapper V.Q ft_:CI ..k ("Doc_ 10, Cuyahogsa Appa 1+:^Or

(Mtc'h 2.2p (19-94)-,.
^OUz'a^^ ^ppr

th,0. e-^M:r;^t that fabt.^^l dispqto ar:iaes. ^cyh^,:e._-ni.z^9 the

::. existonce o.r thL* tet
Ms af ^m e.rit agre'^^eT..t:^ as^ in th.ir,

V8 t6r^^^, C.0.14.^ta h&ve held thA.t ae ^v,.jd6At.jars n is

9 a s'^
!°U' 6.d u

}::. .

,^ _.._ .

r s

; r . .:.. ., . F. .^.. . S .. . ' ^ ^
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deteruina the -nattare of the puzparted

"ZmOr v. :K^^^^vo.z°^ Fourad. Health 64 01aiO App..3.d

140.,

^'^E TRIAL Ct3UR'' ^£;TIC^^ ^^o Mrf3^^^ ^^^ ^Rft%RX'9NT

Iaa tht^ ^0.,aaa lud,^-4re¢ tha tr^al d.ourt' a, dz:^^ty dEktad S.ib-ptGmb-er

std-.k•c 1ta,r3°.V tds^.t t^l k^ ^^^k9e, ^'9'^L'^.id^s an'd

^etwrep-n. the ^^^rtiea Ve re gettla^^ ^^^d dismlsaeda 'On Ma.r.e-b 3, !.§'93,

tta^^ ^ti.6.1 court W.'^s m^de. aware of a disput-e can.a;a.^n!,.^g the torms

T..he ttxal. a.ourt+  s vds ul'^ihtlyy a

bei:set$ C3•3'8 a S#:C;the68eP}t a`gree7t1eat eI'9'd', as -su:whp the trial ?'.allrt

ra't:ad.ned: "u'ri.sdick:.%oa^c t.a hear a. j1pa:tia"I t6 en^;orce the. S.i!^tt-l:e^^st

^-g^^ema.at. Racad with a faatua1 d%^put.e. a•onaez^zing the n^'tuxe and

terms of t1aa sett.lemefit, the• tri:al. aouzt praper-ly sen. the mat^er-

fca..r a^^ bra-1 .hear:i'€^g to detet-m.ine, the axteiat• of ^h"e d^^ptited. torms,

Xt. t§:e' 6Vide.nt14ry heaj:ing, tj,^e. ^^^^t det.eMM.ifted that the

parr.i^8 had, i-ri fa,at.., romct:ed a settlement and order ,ed .^ha't t.^.L^,

8ottlme',^^ 6g-rtame.ft't b.e antoraad3 P1^^^t if f µappol lant' s' actiong

a1.sa i-ndiaated ^^at a se£.:tl;em^^t w-as red.a:hedr Piaint.i^f^-ap.^el^a''nt

aa.t, an-ly no:^otza•te:zi t^e &^tt..10rn^nt oheck f,ax but a.1s0'

^xea:uted t'he full and .f:i^a ,l ral^^^^ -and. 'the mutual .^el.oagee In

s.igned the aonserG:t

^^rL-emant 0n' baha1E a:^ ^^^-int:^ -f T -a-Ppe.ll.an^ ^ i4 p1.al•n^ilf...

ap'^ollant ° o cont-tntia.a^ that his .at^^^^ney. w^g not a-Utho.rizad to sign

^^^0 ,9
£ '4
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-7^

tha ca^^66-t aqreemer:t.r howe'r0e.x the a.utYt^tIz&t&cn ^ot. a•n

to Cl&j-TA ^e ex-Press:, bu"t mray b-a -

Agg_^^ta-1:ned "from the
v. G^^r^-Oz-pl

Notdi°s ,
Cbxp, ?2 .^^^'tw

t€^e in.starit actipnp I.^ ^aii be- ;.^r,^d tha^ 1ai at I €^^

&Pgo 1:1-4nt ' a attorn^y oms tca si:^n tP^^ ^^ormont ag^^erp^nt

.a^^ settle the overall

o,^ a-vrr^r ia

not

^.`bi't- Tl^-QXL OOURT'^ VOV^^^AL^;^ 30, 1943 ORD6^k.,
D?SMISSING THE .60(B,) mE^lrlrox
POR. :^ARTI:^L VACA'I`^^^ ^^' F THt .^^^^^81^ .249 L99.^
,ju5cx:a NYrf Md8TI'T'U'PED' ^^BJU@^^^'IAL ZRAOR..

A. TH^ ^^SIfL7 'AATSEb, W-HI3T•I^^ TRE TRIAI-t 'CO€;R^' MPM TO ^^INSCPP.-
^°'^.^'h^^a^'^:Pl`^°'^

Pldlnt.^ff-a^^el^cimt Barqew ci-gues,, througki. hi.^ ^^^ond cassa.gnme.at

of tk^^^j^- 0a tr:1a1, cutirt`•s di^mista1 •^^ hiis mot n A^^

Part.i.a.l va,c.aL-Iran of Judgment cohs,titu^od pr^judicial orrora For

th•e raason.s t'h^t follow, plaint.iff-a ^'^i^^^^^s^.t"-s a^;c^rrid aS:S:^rrr^.er^t

of e.kror n^t vel1, tz-ake;^,

B. STAN^ARD QF RR-TI^^

To prevail on a moti.^n br^^q)it, v,nder Civ. R. 6Q(8) , .6 r^^,r^^an.^ ^^^t

demonstrate thtt; -(.1) ^^p pa.,,.r.t.y haw del0ea^^e or cl.aa:m

tr preaept if re1ief a,a gtalftted.; (2) the paxty ,^s exa.^^tled to

rela:e.f .un^©x one of t-I^^ grounda. sta:^'e.d, an CIvs R.. t1^roa^gb

and t.he me'tion is made vith.g:A a x:^akpo.rt^bl.^ ^im,e, a.nd,

------------ - ----------
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C!jvo}^': to .ClL<'Re S)rl.r^ mor-S. thah one

en'^^red ar° G-TE was

^nc.• 47
.YTIC. ^hd.ai^t;riOa

'd`V^^^^^^es^
L-Ace^ ^auds

^^ ^'n^ ^pen. p.tt'cke t.^^a^^ 3r^
May , tol.^^ve- a

tep^^^:^^^^.^^^r^ q^
Orr3er ^x . 9 fo;^'

{ I ^a^I.^r0^'r^^^^.r ^^^^^ s e

c^'
^^^.^^'^r^^. n^s;t h

.^.^.. ^^ 1,M MO^t ija^ r^€^^,^ a' ^9
he^tetbf^ r^^ (3)

e^^ a
Irmad ;p ^*tb ^r^^

^^^^^:i -L:n t ri
+^
^

.^

.^j or
a t

PartY'r {.41 it

Q.r r't&^a.r9^xise
sho

^^^^^^^,¢ ^^ ^^' :^^ e^itab:^.^ t ^;^^ the
.u:^,^; }^^a:^.^

Ir Ykng
^^^ ^'^a^'e The '0h.al^,. ^ae; sde x^ ^h^^^ ^ ^^.^^a^^.^ ^^ °nd . to, ^ ^

r^ t'^,art Yea --t a f t:r^r * I^^.
^^ ^^^at^ Q^^^^ PMCe9dimgA .en:.t.^ ^^^ a r^

^s^cir^
^'^.^^a

^a..^ z ^'xalsd ^rya (^),^s.a^ ^^^^'^^ ^^a^ ^y of
a

C, "Z^E -t^i.^ ^ ^^^^T D.J.D. ^bO^ ^Ra TO PLATNTIpk.?`_App^^LANT' 8 _pn
^ ^n the c^s.^ :^db ju

r PlaintWf^^^PP^llant has fAi
s{: ix ,evES

three Y-0.. H+.^,,.y
4.6p4

r^. !^;et f^rth. in
I In ordp-,e to

gz^ tO Vaq4:^e-

'o^a ^xf ^,^^
^^^^^ntftf-

., ^ ^.J`'

A^px. 30

• ^ . {



.. ,^ ^a.

fal$,ed to $et a am r

def,ente to rel3.evf J.^ ^r-ap^^d Or t^3xa-^ he ^^^ Onbftled t®

U.Pldia-r t-ha grour^^-Et La:nu^^^xt^ed in Ci:-v ..9 R. 6C^;^^^ {1.,s. th^augh ^^^ ..

Plainti^^^^^^^llant° s. ^ec"Or^d ci.s s'%gnffiez^^t of ^^tor '18 110,t wii^1l taLb^eTi.

4:u^gm^^^ of ttsa +^rial p0mrr.t is. a^^irmed4

°c^vu r CG^ J

>.`

^M;

,.s.
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It is ar-dered• te;at ^^piqj_ia;rtt•s tfj81.r d0a:t.S.

he.ro.%:^ ^^gad,

l°he Pdl;trt lix^^o -th,^^e me.^^ raasor^ab^b^ ^^p-an,4s far tb.is. ^^pejj:J,

It i^^ ^kd^^^^ th-at a spadldl Ma^^^^^ ^-at 0-f thl's ^autw

cb^i't t^, cz^^rxy thi:^ dg^^-r-tt

A. ^e-ttif-tc-d ca^^r e:rytry cc)n`sti-t^^^ ^^-a r6dnd:ate

ISS4
Lf9i ill'f.-D '

Pu-r-Zuds^-t ^^ Pwlo- 27 of the R.u.leFs. Of' fPPfellatcs PrOc,sWu.re..

^ u'.z+^^k^£-5-----^ ` `
•-•-^7--=-^-^^," ^ --..

..:a-i,^.,,.,^;,., ^^ •1'^` ff E' ^'•. ..'F^ i r'g^

JUDGE

10-U^RNALtzF-0
f^

R s.^

^^ .

x ..P,, erit.t^r :^s. r^ad€^,^i^^s:st t^ '^^;^ ^kt^^^ a.f Rul.e

2-2 ^^^^ , Oliio .i^B an 4axT10unc.enent^s:f de^.^.^:,^o:ri t a^^ â̂ :^^^^a:?.d:.^^^)^ o Z^^z^ (I:Q) ^4^.8 ^.^:^ozr^ the d:a^^ ^^^^s^^ ^^i^^^^^^^^^t . Wf.^j 1^0
at^,nd^.c^te j6^r^.a^.a ^:at ^^ which ^^i^^

zt will be:^or^e thr. j^t.^?.grre^t a.^^ Or^^er e^^ th.e. -co^xru a^:^.^ tihie pariar^
for- lfl ^.,^ .beg^.^a ^.^ -r^.n^

^•;>l ^ ^• ^ ti

Cd
(::^

-,X

CD

^ ^.

CL

-j
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^^h*ibit C

Appx, 3' )



P.

^^^^ ^ APPEALS

XLE TH D7STRICT

TRL ^ ^^^Y, OM .

DAVW A. EMMS,

mvs m

DAVED B. '^OFKO,

HONy RM= A. STLEY^ ?J,
HONa. ^^SEM E. MAHONEYg ,To p
RONa ^^BERT A. N^.'^ERp J.

^

^^^^^^
CASE NOa 93-T-492$

^^^^TER Oll KaOMBDINGSa ^^^^ ^^ ^^^ ^
^^rt of ^^^ ^^s
Can- No>, 92 CV 1435

RMGNMNT4 M'f.^teda

AMa MCHAEL D. ROSSI 1F I LED
^ nl° A'PPEALS

^
^^

151 ';t m^w 3^&w:t
PyO Bm 42°t^ MAR 2.8 ^^^^
Ww=, OR .444•82

; ` . ^^^^ULL COUIITY, OHIO
(F^r Defeadwt-;^ppa`^lwt) ^€^^^-A^ R. 0°8RlE^S ^^^a^^

< . g •j •

,k' ,^i^ ^^xAm mcE
^ '^•'• : ^'. , y, d'v; oe. s^ s

"O.3^

^'@

r.. . ^ •. sh o. 444-25, :;^`3•.+^ `;R:'F.^`x•=i^" ^.. [^,^^..^ 4
e%^E;^ S' ^•i^rk^,;.,^•^m .' • "-,; ^,r^t^ . a'^.• s•^ rt ,^

.Âhis• ._̂a^^t'^;: ik.^^"^::V^t •' • .

' •^ ^K'2^ `^`^?i.^^ ^:^^ S't° •p p^q^g^
^^^^'`•'^

^g^ Y'#&^;`r^""^br9^.'w.^^+.^d,,,^•ksd^:;;, ,
^^.

^^?, `',,^^.,.4d.^y%^rvs^d':,."
^` 7h. '•d.4'^J'.. ,^^i

.•3sn."^ '1`^T^°"Y'"""-E^^^ ^f ^ba' v're' ^.^. n Nce^^'':^^.,. w.''..t•rte a...a a ., .. ..s. « . .. r ". .. v a. .. o• ,.

. ^.+.^ 3 •^4 ^ '^^^^'v r, ^"t t^ s ,r•^i'̂ `t^^ ^^ f.E ^ r. ^ ^¢^

.eerEie^^u^•ir:^'.v^%e,•#^+Y$ ^:'t' w,sB'.°^^'f'; ^..^° .

ae^a^^Q' ^^^^e^^^ i . ,.^ Y•.^•.:3^ r ,a.;-; 3
IN^ xa`u T.i 1f1al C6 ^^T UeZt`^Z.t^^
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^

^^DER, 1.

°^^ ^s an aw4ej^^^d colens^ ^^^ ^^ch has been ^^brdttei for ^^sidention

wa the bxief of appdlwtr Appaeob Davxd A. Mnes, W not PW**W in t^^

IPPCaL

On AugUst 17g 1992, ^ ^ David A. ^^ a complaint nquwd^ ^^

^un^^^ and moJa^^ damggu agWmst ^ ^^ David L Zcft, APP61l0t znd

appe^ ^^^^ntly- tmWrod in^ a wftkmeat 8grWmcutp ^hich ^ not Inciuded in

the ZOOM

The uiali court^ aa., peb=uy Z1$ 199.3 8 :RW. a ,^ud^ment. -entry stating, °`^ase

seMed, and ^^^SCA9" M April 20, 1993, ^ppei1w fi3ed a "Modon to ^^^

sett^ement ^^^^^^^t,;^ An order was then ^^^ ^^ ^unc 2$1 1993} by the t^

^urtp ^ a hcwmg on the mot^^^ was UWs The ^^^ does not oonWn a

t^^Orjpt ^f this JC^^^^ or ^ appmptigto m'^stitutea The, order ^$,^ VOUMgs

mador€ ^ ^^^ ^^^ ^^ement agmm^t md' enterM ,^^^ment for ^^^lee in the

amount of. ^^^^^ ^^^^S jat^ Ap*Mt ^^^ appWed, w4ning t]t^ fcMowiug

t:To .appeilan°^a prejuav,. ft t^ oomt emd in P-at^^ a momy

that ^^ ,tbe uW cmul had caxt^ed aft oMer dismissing ft

enfs^^^ ^e semteamt agmmwt wbich

. • a^ _:"'':^,• ^',`^^ '^ .a, • : . 5 P
jtsdi;^^^^a ^,pp^t dM.^xOt O^P the ^xsft^ Or ^^^ ^fthe

, , . : ::^•^^: .^i^,yE°a;^„ . . . .
' „^' F a[Y,y^^^,b^'^• ^^ .

, '^^• `.4e ts:d^.,y^'"^^.',"9"^'q^^.oY•F+^^_ {;,k':: , ' '

. b6r
$• JB

L 0^
` s^, ^r'^aa^'9.r^ ^+`S^$'e . :• ^

° •3' °+,°r„ tiy b^y,x^;^q^:^ ^,'. ° ^ .y . • +' . , • ^". E°;^+^ f^ ^s^ ^9a?^^:^^` ^2^'^.. ^3.,^€^^9 s^$9^^8:15.^'^ 5^r^ts^7'
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^^

ment

av9X 60(B) '^^^^^ ^ ^^^ ^^ ^wAS4 pris^r to x^^^^ ^^^^ of ^^

^^^^ ^^^^^^^ ^w to file a ^^ actioa^ ^^ ^^ ^^men^ ewtrado

;^^^^^ ^^^^ thToush a CIV5^ ^^^ ^otio a^ to ^^ ^ ^ssal or in

sg^paftbB gcdon jc# +egfc^^^ -the s^rmwt agr6erust'ar^ permissab]e avenu^^ ^^

^ not ^^ ^^der the ftets i^ ft czwr ^^ an =don ss uncr^^^^^^^

^^^^^ ^^ t-69 court loses autbodty to pc^^ ^n that mattero S^^ a ret, Mce

Y.M^ftih ^1091;^^ ^Ohi^ SQd 70'. if "^^^ft fol^^^ that when a ra^ ^^

^^^^ diwa^^^^ ^ ^^ ^^ ^^s authority to ^^ceed ht the ^^ if the

cond^^^n upcm ^^^^^ ^ ^ ^u dismissed Aom. not occurt Cf APPer° x Beck

O)wo loo: 1992)g C,.^^^^^oga Agpa ^^^ 61#^61b unmpo^^, fn„ 11

ne jud^mmt eat.y which disad^^^ the ^^^^ ^^ Stawr "Caw odod and

^^^^issod,.f^ ^^ did ^^^ ^^^ ^^^ ^ ^^^ ^ was ^smissedti `^^^^ the di^^^

^^^ ^^ndidoned ^^^*n the ^enma Of #^^ ^^ When ^ ^ttlement wu" not

}&famedg ft con&^^n upon ^lbh ^ ^ction was ^^^misrA N14 and the Wd

court iewned 'audic8^^y to proceed in the acdona

4 d 4`^ 7̂  f Sf3
'S ^^' ^ F }{^

^ ^pia^^^^
^ . . .r^ . ^^^^°^;ati^:?^^^; x̂ ^^•^ . iva

o^ ^mm ^^^^^AT li"i'4," rooTk8w

90se COsT:C E^'R6WeL
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► •

4

Thus4 wo, hs^^ that ^^^ ^^ ^^^^ ^^^ ^^^^ ^Y 0066^^^^9 a ^^g and

^oWing ju€i^ment iipr^^ appelea'^ ^tL*n to ^^^rce, th^ ^^oment a,,^ment

^^ j-u^^^^^ ^^^ ^^ ^^ ^^^^ ^^ hereby aM=0Q

CHMTAddodAY ^ PJ5t SR&)..'Tqp66.gi^^

^ARO^^s, L, Wrioursti

,^^^ ^ Cx,,^., = -- w

^^^ ^^BERT A. NADER

^ r:^' .•,i. . , . >
' •^ °1i 9,''+f•M^CfY. f o . .

. . F.. • ^{^il:y.•'^'^'),'.

.^ ^ ,•^ ^ ' ^^' '+ • ^ . •

%^ y^ '^ ;,5^4,^^.•;^^ ° ^ '^ • • '+ ' " ° v . . , y o . . .

. .4 e:, ^^ ^ + vaR ea 4 ^7? .s=.^ .uK°,.z'• `̂ e .o-, e•tip.ei.̂.'t;: ,i':

. . ^'r•.:a'^'` ".t:' ' dw ^y^tia`f. ^.^°^ ^ L'O^+aN'^^6'^• s.^ b^ _^_̂ ,^C q ^ .s^q y^p^ ^y,^qny^ n ^yy y.y^^ .

g^ ,.^<a.f o J%Ff_'^' e '. ^".it,,. i SFO'R^^a^}`^`$^R2^°u . i!dfg+6e'^Neitl`Gt'^t^Ai'6EK3Y69'i-^'^^^+Y•^'^^a^

^^iVf^^^ ^^v6^ .^^^ ^^'^ •̀,^ P^,^°'^'s^.^,^ 4 ^^^^'r^^^^'^6^ ^^Sa^^ w^^,^.e^'^^^'^^
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..^

,B ROMT A. NADER

FOR T COURT

'CsaAM M€w'Yg .i& ewt 6 g ^^^^`^at^k$d . I

MAR 2 8 1994

^^^rfryt 0810
M A^^G^:^^'1` R: ^ ^'90p. Y. , . :- ...^,^ ., .

. "..^ ^^' ;. Se^fl''s^'^°•'"tfg<i :°k;; '
, ' ... ' .

., '• ,^' :!: , `Qcf ,^^^y ` ^

k , ,^ •

£:.p .` A•a:; ^ ^• ^, ^•+ .,.^
^ ^ ^ ^. ..'.udYe ^ ws• ^ ^^

$TA'^ OF .0W0
} sso

^^mqTy OF TR^013A

DAVID A. EMASa

^^^ ^ppeUeel

DAVID' E, ZOFKOg

Darr&end=^AppebanA=R

IN °^ COIMT ^ AP:^ALS

EXZVEN'T"^ ^^^TRICr

jWGhMNT EMY

3a8'&a3^"'..a NO. 93'" & °4d't'2ik

For the.^^^ ^^^ in t't^ OplWon of Ods courtp ^^ ^^^ment of ^^ is

without medtk ad It is the judgmet and order of this court that ft J^^^^^ of the tirW

cr^^^ ^ ^meda

s .
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N

k ^v

ZtlR €^CT -ti A 8^11

p'A1i^:^' P^,,^'R^S 0:^€a^;
f^:ld^^(LT^^i
i^v F^^ ^aif ^

F^'Ex^,^°ax$tatex6'ss^^aEl^;^i^r.^€^^,^&^^•^€^^ a^^^x^e^^^st^^^^^
nnc^ 3 ;s^^ar^xto ^.n^o-^r ax^°vn3a^o. ^ ^ Yue^il

#w

^^ .. a

N. TI-17, MI3RT O^ ^PPEMS OF OMO
^^^P. A^^^^^AT-E Dt STRICT

^^^^ ^OtNTY

Tsiflnfte' ^^^ ^rity 86tuaans, L'I,,.C, -at al,: ^ott of Ap^^ak No'r LM^^. 131^3

Appdllec '1^^l 'UtrtNo. C10200903`181

V .

Kamm PZaP^rtits 1, `^tl, et ak, ^^ISI4^^ ^plUD"X

OCT ^4 201.3

Paul D: Eklunda for 'appeIlec"l'h^c Traveh-n Indc=lty Compmy^

,FotAl Rea-gai-4 .^^^ertr^'Rk ^^sfico--md Qvfstpohar I VamBlaargab;

YA^.^p-^^GH^ J.

11 Thgs is -a¢a q€^^^^l fr" ajpdp^eizt Waftfing appo&iteRsp The '€"^^elers

I.^dm0gv:Co., ("Travolers"')a.mo^on s.^eM& pziorl^*'tp s^t^.^^^^f proteedso ^^^alm'the

^-^;.OURN^^^^^^
^CT -4.20131

1,

E-
JOURNALIZEE^
^^VILSGANNER1
1 G94/2 ql 3
-r.,,-xo-enn eax^
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txW ccwt iaoked.jurisdictican to.-aatmWn '1'mveloW modovp we dasmiss thfii^ app-t:d fdr

lack of a ftal sppsa&abIc order,

Aa ^^cts and ^rocedtiral Back^round

.1121 Ora or =und laaly 4g ^^^^^ a fh csmed ova. $13 mIl$on of omgp t^ ^

^^artinnt cftpiex ftned by appellaaatsf ^ ^openies 1f L^al,, Km= Pmpafts 9,

Ltdoa Kuam 1^^^^^^ Pro,^^^ies, LLC, szad ToIa^o Propatiesa LLC (collecdvel^

^amdlo Kum €nsured tha pmputy t€^ugh Twe1enp who paid KUM

appxoAmately $8.9 mil.Hou for the im.ira ^h=g^ for a palg6yhcaldWs tt1om.

113) Suissoqu-ently, bmftitt Se?oaa.dty Solutiszmx LLC (InMW), which provided

swurity ^ervim to ^ ^partment compaer, bfougxt fs oi^ ^gaimt Kusm for brmh of

contraotfar Kmmgs failum to pay for -several ^onft of SmXwskz Kamn answaed od

ills^ ^ munterclaim, W1^gingftt InWe noglijently fgltd to stop tesidelits ftm. sctftg

rsff ^e flraarorfls. ths.t starmd the, f°m, A,u^d*thesaMa d Kaey °l,"eMler6Wtleftda

sega.aeft lawsuit .^gWm-st ^afmitoB see^^ to r^covor the s^ougt it. pai^ ^^^am for

aosses sustained by t^e fire. ^o UW ^omoonsolidated thce6 two oosa& Ompito the

consolislataon, noltlttr Tmva1^ ^^^ Kara.m to dftrmirac wiao had

priadvy t¢^ ^y recovory againAt Mfmiteo

(14) ANr extemavo dzxQ.very, tho paxii^ purportedly rmphad a satiemoot

s.W^ement on May 19, 2011 yLlazfomnatclyr alth¢sugh the, settier$aent agmemmi was

sla.scussW in op^ ^ourt; ^wa^oord wu r^^ of tboso.proocedindsz FW&emore9 the

seolemeat- agTooment wa, not redueed to wrztffig .s^^ ^igned ^^ the pardes, Tha pardft

I

Appx, 40



adWt that pmnsnt to t^^ aSTeament, Infinhe wall pay a fixed sum to settle t.'^ tort cte,ims

sgatmt tt, tess an emoaaat to sottie tts bmeh ofWatract 61a^ ^pinst K=M:g H€Wever,

the partt.es d°asapw on the. cxMt of ttxo e.gmmnent retadve t^^who k^as paority. tb The

funds paid'#y Infinitee Notably, both Travelers md ^^ ^oncede that priodty was not

deteaWned during the setttemont discussiom. Netw€fttandfng tat the priority Issue 14d

not yet ^ew rosoPr^od, on May 26f 20t,1 F the tU! wurt sun spon€o enterod ajudgmont

a^isu&s#ng the action.

(15) SPaortl:,y+ after Nsjudgmezat wo entered, Ksram fRed an ectioza in federal

^ouM ^"Wag, in pst a jud^ent ft it Is entitlW to al1-of the proceeds fmm Infinato

becsim the po€toybolder's retos^o that it signed wbs rsot effective to ^^er^ome the

11-¢urke-w'^^lie° dasctrim. ^emeft, Travelers moved the trial court, punuent to Civ.R.

60(g)s to tet wide the May-.268 2011 Judgmnt entry dismissing the casc, so that thetdol

wurt coUld dfttde,: tho priority issue. Tte gsrdpg briefed Tmvetm` motion, and the txiat

court held o oral hearing on the modon m September 6A 20 11: Tho tis#, wurt then took

dae matter under advisozrient,

{I 61 On Ft&^^^ 0, 20 11r XngWto nioved ft tx161 qotrt to enforce do

seotlement: sgree^ent<. Essentiail,f bimeuse the ^^ ^owt had not yet rWed ca T^a xielw'

Clv.^ 60(3) motion, and bccause the priority Issue had still not tb^^ rWiwred, ^^fLaite

eougbt an orda xoq^Wng the parties tcr =ca^^* it retene so that lnftlt^ ^ouldpsy the

agteed mm to ^ ^ouM thoreby comtuding 3ts role in the lltipt^on., and allowing Kamm

& ^nfttw has moved to se^ ^^vcra9 ^l$gs In this eue so t^t the emomt of ft
settlement ^^ ^^^ disclosed,
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oAd Tmrele^ to ^^ant#n^.e to quw^^ over the ^^^#zab^.doa^ oft.^.^e ^d^ ^`a^S^^

ropsandAd t^ ^aftWe M06M amd filtd ^ wQssaMe^da seeking priOrRY t* the ut,€^^t

praceedso Ku= oppassed Travele^^^ss-motlpk nWne that the ^^i cOurt did ^^^

.y issue bmauee-the ^^e had bam uawnditassxallyhave juradiedon over the p^orit

disrniss4 wA beeaust paimity wu never o 3ssee ^ was pa^^coted t^ the ^ourt In the

plead[og$, fi was not raocessaty to 8ha settlement Mwelers rWied that fi^o May 26g 2011-

3ud.^^ was conditiorZed on ft set&iemeet„ ^^^um^^^ ^o tde3 court aatairsed

jurisd^^^^^ to enforce the= seulernent. ^uithermom Travelam argued that ft settleme^t

incauded the.pe^Wagree-menfi that if thay .eou1d am mQivo the priority issue, the^

^Qu&^ ^ to ft trial court for itg dete^^gtian.

1171 On Oember. 12¢ 2012z *6 trial ^oun wtfted it.s,^udgment on ^he .eea,peWve

=tiosls. Dw Uiel eos,art de^tmined that gts May 269 20) 1 jvdgme^^^ WaS a Qonda€Fbna1

dism1^.sal9 and: therefdra t€ re^lhedjutisdi^^on to enfo= #h^ ftWOsaOa^^ ^MObt

betwm the pe.rtaea. Accxaadingly, it denied Taavekea^^ CMR: 60(0) a^^^^^n for relief

fromjudgme^^ a mwL 'Me b^^l court thm deeided tbe priority lesu% determ€^g that

Tmvele^ ^ ^niff&^^ to dw hi^ ^eu^t afthe setdeme^t proceedo, As 4 requl^ the Wa1

^oun Msa^e Travelers$ cros^^^^^^n for ^dmit^ * tW settlement proeeedsp and €n light

^fthat -dectsione doWod rdUte4s maaan-io t€€f^rce the notdcumt agreement o meot,

B. Asslowte^^Gf ^rrOr

^^ 81 KaMn ba timly appealed the Oc$o6or 11B 2012 judgraeaatf assertang am

uRipments of aroro

4,
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10 no trial courS- mtd in dWaelaz t. st Tm,=elett hu pdoa^ ^ the

infbdte sonlement pro^eeds. bemwe the -e001t had Pr'DviOusly disnaassod the

e^t LMoondit^onal^^, and fts, to d^^lde

ft issuq,

2, 7b,^ ^^ ^^^ erred in reepwing fkg 003e10 dccfdc the fssua Of

pyiorltywb,e^o the ^ettlemeot Agmmnt did got.^^s tho issuaP

deoniftat^on caMe assue wos not neMsey to enflomt the asreea^^A and

the issue had not bwa ralsed in any PWd4;

3. Thaftiat caud and in ho1^^g thd theP0l10Y.'.s' sOMPtiM

clause superooded 010) the aqultable "a^^^oW doetrino where the

olauw did not ^pressly state ts.at TMVeIM WOWd b.svO PraOxitY #O f4n4s

roeovered by Karam ^^gardless of wbcther Kerom obWac€^ a fall ar peAaad

^^^^erys

M Auvtysts

IT 9) ^ Karam's first aasf^^^ pf errorR It gr,^^ that the trial ^oint 1u*ed

jer"ssd#cdoo to onforft to beeause the action ^ad *Wy been

enwiididotml.y dismassed,

(110) As an i^° °aaB ^^tter$ Tm^elm ugats that F-AMM ho waived any #MUMent

that the. tEial cmut lacked jurisdietiora> Travet^^ ^ti'cs on .,^^^^^^a v. S#eowf#a^e- BWA*rs,

.€naf Bfb DUte Cu^oga No_ 95246, 201 I-Ohie-2912gI I Da wh^ch quofts Ohio S?aM Tic

& 77mber„ Inv. v. Parts Lus8ab^r Co,„ 8 Oh"so.App:M 236,240^ ^SWE.Zd 1309 (10th

5.
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DWo I 981), fb^ the pxoposiiion that `f^^^^^ ^^^^ Into the so#€xem^ ^^^^t

consitates a wa^ver- of the dofmc of lack, c+fjtueAcdasn an^ ^^^^ a ^^^ent to,^^sdictioaa

^olety for the purpa^^ of ea^^^^^mmt of'the, setdement m^emmt in the absence of sos^^

^roAsg^^ to ft-a$t^^mom# Itselfto th:^ ^traxyo s HawwarR Ohlo ft#e ne &. Timbrer

dWt with personalju4sdtotiora ova 9 paq to a ^otoao, wh^a he^o the tdat =Ursa

ability to enf^^ ^^ sr^,t^^^^^ ^^^^ ^^ o quoutfora ofsubject ^^^^rjurlad^odono It

is well=^^^^^ that "fflht^ 1ftok of subj-.s^^^atterjua^^^^ion may be ralsed forthe BM

time qn ,^^peat,;9 and kx^^jb^ ^^r4 Amy s&, by a4u&^don ot ^ot=t^ oosa^ ^^^^ect^

^^^ dther-ai^^ ^^ck-ious^^

Fox v, ^^ton Cbmlp., 49 ^^^ St2d 236, 238, 358 142o2d 536 (1976)8 oae°ruled on other

ga^¢aom*, Mann^^g v. Ohto- S8ate Z,ibr^^ Od,y 62 Ohia^ SUd 24& 29, 577 NJ3.2d 650

(IP9l)o 'Mexefbm, Karam he& rxoi waavea^, and could not waaveg ^^^^ssue arf^^^jects

Turatta^ to the m^^ of^e assipment of worR. ^e note-th^^ a td^l courk^

^sesses authority to entmot a sg€t1em^ agre=mt voluntaily entered into by the

gat€^^ ^o a lawsuit bccawe suc,h an agcemnent consfttes a bindayig a^ntmcto Mock v.

Polian1abber Co.9 14 Ohio S8,3# 34} 36, 470 N,H,2d 902 (1394)> F€rtherQ "Jw]he'a an

^ction. is dsmissed g^suant to a staWd coa^^itionxi suoh as t^ ^steMe Of aBQW^^

^grament, the mun rota'ras the ^uthority to cnf'owe su^ an a^^^^^ in the 6yont tho

condition does not oecur,°' &tase ofBerger v. Rtd^le, Sth Dist. QOyAb+^^ NPOs, 66195„

66200g I994 WL 449397R *2 (Aug. i gp 1944)4 Howkrever, we also note that it tdol ^ow

C

Appx. 44



[^ses jtadsdfcdon to- procee€B ad a matter whea.th^ ^ouxthas utiowdfdanWly dismlsw t^^

^^ooL State ecreL Rice v: Uct wh$ 62 Ohio St3d 70,7 1, 377 NX2d 11co (199 1).

Theref6rep. the tlutsh-ol'€l. lMe iSa, t#18. cUo is w&a,ether t-a^-tdal 4aafigs mm 26, 2011

,^^dV=t cms§,tat^ a ^onditl.onW or uumn4it^onal dlgWssmi of the actlaana

1112). SBT ahe^ fttmmianatgon atwhether a diandrAsl ls us^cond1t1ona#,x thup doistivln^

a COud. ofjurisdiction to entmal^ a mcst^on to on^ a ^^^^^t agrcamMt'^ ^^

^pendent upon the tamx of the dbWssi1 erda.°° Le-Air Molded P1aNko, ^^^ V.

Go^"̂ar€h, Sth Di'st, ^uyaboila No. 74543^ .^^DD'WL 21 938S8 ^ 3 (Febo 24a A00)f eWns

Showwse,flomgw, Inar Y. ^^-S^+,^. Bank,.1^6 Ohio AppJa^ 328,331, 710 ^X,2d

Tardw havlrag .^^^nftd to ft

wi)A t^ ^^ ^^ocs la^^^ ^^^ ^lveds ^^^ case 1s d€sm°assedd wat^oid po.iudice8

with the paties s^^ervlng 31$.e dgbt t^ ^^^ ^ ^^^ of ^smSnal wltlglti dArty (30) d^ of

this order,"

(T 13) In Hun¢ington Natl. B€ank v. Mofi^art, 6th Dlsts Luou No. La 1 1- 1223,

201 2wOllox4993g 1 1 5-17, we ^^^oOzed that Ohio co^ 'haac tdken diffmnt viam on

wbcther simila lmguage constltutes a conditional or unconditit^nM dasmlLWo Ka=

^^^ us to adopt tkae'v1ew of a number of d€stdots that thas lopage is an emooddWdnal

disaWssai bmast It daam not cx;{ma1^ embody the terms of th.^ ^ctdmont "ameat as^^

^rou1^ resem ,^uiiedlctlon to enforce ft settlement ^gmemtnt Dav#^ ^ ^^rkrot4 159

MtoAgP3d. 346, ^004-0-bgo-673•5a 823 N.Er2d 941, 115 (9th Did), ci€#^ ^^nn4mon

Woods Ce^^domWum Aasn.s ]na v. DzVItoy gth DW. Noe 76903^ ^^^O WL 126758, *2

7.
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(Feb0 39 2000)w Se^e Grace v. Howgrilp2d ^istr Mentgoa^^ Noa 2€I283f 2004-Ohia-4120,

^ 4, 13 (dl^^^^^ cnUy stat^g the matter ha fteen $ettlcd md ^mpvmised to tlao

sstisfacdon of a.I parT#es a s^own by ater md^rsementof comseI belOW; bctd to be an

mmo&ittorad dl=^wal)^ ^^e Aw Sh^^^^n Homes, Inco at 329, 331 (^^ ^Y ome th^

^^^ and. advssod ft Cotr€ that the wiYhk came hu btea sotg1^d, ITI^ ^^^^^

ORDERED that the comp1a,a^t mad partics'^ ^^ectivc cowftalaIms be aW h^mby ke

a^snissesl with pv^judlce°);MaO€^^^t v^ D&wre¢ Sth MI^ ^^ No, 2000 r-A 00049^

2009«Ohio-2010a 1 16 CaT^^^^ agmmnant a^^oumeI for PIgntiffs Azd CouiaseI tot

D^ft,daA tWg. matter I^ dismissed ^^ ^udlix ta refi1ing"^; fte,#a Y, 4vzik 7th Dbt

Maham.a^^ Nor ^^ MA 50, 2007aOtaio-T338 18 C°aase so4I^^ ^d dlsmassed wIt-b

qr*dim at d^fenamt"svostajp ^^^^^^ ^ ^qgelF 9th DIst. St^h No, 226K 2005w0mo-

.6222,16 ('aUe c=4 hw&g bow ikdvised that :^e pgrd^^ havt rc"he1 an agWoment in

tWs ^dm o^en tWa matter to be atar&ced ISETI^ aod DI.SMSED"); Sa^but^ v.

TicoR Ift ^lzt. FmnkIfn l€os, 95APE06429, 95AP^OS-1106,1996 WI.- 723588, 4 Y42

Wa&'n EctIOP Io hOMbY sdded and dismissed with ISrsjudlw. COM

pad:jg Neva ^ra^'a, SO- I40o. V^ i1rrg,rt Dkwlfons;1'nc.p I i sh Di,ste LakeN.aa 2006-L-214,

200740h104373p 13-6,2.6 (`E^ agmment of the paatIes9 * * *'1°he CompIaaatt'* ,* Is

hereby d"asmgssed with pr^,^udice, `I^ ^our^^^^ ^ ^ ^ ^ ^ * 11 Tbitd P^

^omplain't * * * grA k^^^by dlsdalsnd vd&h pra^^ce^q

11141 '^^^^lom, on tho other hand, awos that we shoulal adopt tho vitw of tho

Eightb I^^^^ot that namtty refatIng to a ^^^^^^ ^^eement is s€^fflcient to - fdft a

S.
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^andiigan4? rllsmissala See BergwR gth Dista Cuyahoga Nos. 66195} 66200s 1.994 ^

449397 s:t * 1^ 3 CnAU otsift ^^^ ^^unwpiaef" ta the. s.bove rju€aberW cmes settled od.

dfs=^sed with prqjudke"p wu &rnassal b^ed on, a soW^^^

^^^ment"); Fkop vd HAM. Lambeaping, Inaa S* Dist. Cuy^^ga Nm 90538p 24t12A

Ohia^^1.4 110 ^4w€sg mamr as ^ettl^d md d1saxissed'° 1o1€i-to be a conditaond

dfomlssal)s '1`rpo1^rs. also pofint^^ out Ma1 E^e fthth Dxstlct 3s ^^t elong #n Mwhffig tWs

coraszl*n, oaftg H1nes v< Zaft, I 1. Sla Dbto °a'hambull 14o; 03 9T-4928g 1994 WL 11711 +^

(MM 22, 1994)r In whioh tllc Eloventl€. D.lstiiot ho1d tl^^ ig 41aailssal ontry whgch stat^

'Tm wkled ^ ^^^gwR ^A* a oonditlogal ^isml"Oo

15^ Funber5TraveIm mlies on Manihag v, Beach, 143 O1a1o App,Sd 432} 436,

758 1mTMd 247 (1 1th 1~&is2,M)e 1n-,wWqh the Bloventh Vistxict ^gWn held that. ^e trid

oom3derA motion to ^^^^^^ settlem^^ment. I^ tbat-

coo8 the oratry statod, "Coo .^etacd and di.sinaswd with prejusl^co, each pany to bea dwar

as-wa costs: Judgment ^nhy. to fb11owo Cam cona1^^ed.1e Id, es 434d Rov^wm3 the PAtaCS

never liied a sep^e wryR ¢^ot ^omglat^^ ^ ^^^^ SoMmeral s^^mento X at 4359

O'no of the pstica subsequently rtied a motion to o^'^rca -to solemes^ ^^^ment, fie

Wal. oaurt then beld^^ a homingF deterinined what the terms -of'tlae sMiemeta^ ^^^emezil

^^^ ^dg=W the: mot€on to o#owe the agr^^^ ^it appeal9 ^^ ^ddressffi^ whether

tto t^^ court ladjaxx-lactlon to considorthe motion tss•enforoo the sottlcznsnt agrccaemt,

tt^o Mttv=th Dsstraot roasonedx

9.
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Although the [dia^^^^^^] order dops not exp1#cit^^ stm that the

dhmi^sa€ wo ci^nditlonodon Ot^ ^etttemedt Of 8ho tug„ !t ui iMPtac"t ^idlin

its-mandot^ that'af the pudes.st3d not x^ach an a^^t^^ r^s^^^^sp the tdat

co^ raWaoai the authority to p.^meed ama^^^gly= This oonclusaon is

furthec bu€tres^ed by ^ ^^^ couWs statementthat a:second.judgment

ont^ ^^ to foflow, 4d. at 436Q

'S'a^^^lom apes that a aimfloa^ reoI^ ^ld be a^ohed ^^e, where the. dism3^^ order

rofefenccd lfia€ th^ pwka had rosalved ^pir dtfr^^^^s and ^ontemplated that a second.

JudgTaa.ont ootiy woul#^ be fo^^^mino,

16) Upon d^o oonsadera€^^^ ^ ^^oo vdth the majoft view of our sistcr.

couft. and.hold 1hat for a.dhrnt,ss^^ ^ntry to ^^ condit.ioned. -opon a settlment nor^ame.^^

the ^nuy must either embody t^ ^ ofthe tettt^^^ ^ment ^^ ^^nly r^erve

jar€sdict€on to cra,^'^srce ft sc.tlemcrit agreaa^ont. Themfor% bepaa^e Ow d"ama^sal entry

in ^^ cast did neithex°, ^t oansdtuted ^ ^nowditaonal d^sm^^aL ^wordingly, the txa^

^ow^ 410 not h4w^^jurlsdactl.can to catcrWn lmlrjtes madon to entome the sefflommat

ant: or'I'mv^^^^^ ^ross^mgelw foa^^^rlWgly in the satflement pr^ceedsa

(^ 17) Admxttedlye. ent^ring, ma ^otiditiosW s#bmips^ of the action was go't the

ros,€!t contempiattd by t^ tEaed coad Whesi it issued Bts May 26, 2011 ^.'^dgment owy: a^.

the csuft itnftd ai^^ ^^ming on Travelersr Civ,L. 60(B) -woUt^

^oup^e inasio more-outof t^e mty that the Court pteA*d on the

moord. That is, I cWt them a placcholder ^ntty, gwdlh^ su^rnlsaion of

10.
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whe tter the. fta1 antry.is onto you"ve `^.^a11^^d overythan& and tWz ia why

the 1anpage reads tho way it is and why ft.mWe.Was ali^^^ed wiffiOul

prejudice t^. allow you fte M compWo the tmm OMO PMMSiOn of tho

full and -final relonep and then stabsait yur repWamzat dism€^^l oraltr

-wlaiph 16 ^ effectave one with prejuali^^ once ii11 the rpltwe Iara^p and

all the rei^s are signed and ==tad and procoosad,

^^^^ ►̂ r„ ^^ ^a^ s^^^ ^^la^sa^^i^ ^^^^ l^. ^^s^^l ^^.PB ^^ s°^ p qf

H^ll€mi 114 Ohl^ St3d 434, 2007Q0WOm4555i 9729M2d 121.-4g 1381, Uereg the ettY

unequivocally disarasseal ft aedtam UiMe Ma^^ha1l8 9he.proviia00 that the lsWIO

lsmsav[A the right to fi1e an enlry o1`d°asxra^sar" did not qualio the araitial. diamfss,l on

th^-enty of a soccjaad, Instead„ iL merely provided ft pei^s anoption that they MAY or

emyno^ ^^^^ ^citised. Because the partles did not fi1e a repl^^^^t entry ddismiwalP

ther May ^^^ 2of 11 jualstraerat rernAiRS. #^OMOO

11 1s} ^^emaa^e, tht #`mt that the dismissd Ym without prejudice ^ctadly

suppoM our conclusion that the uial cmut 1aks. jurW€ctlon pvcr the ^^^men1

^^^mcnt. i°sismi^sgLl without prejudice doeg not ^omi thit the dism€^slat is 6 plaotholsl^r

hfAvang sso oftt„ rath^^

Notably, ^^^^ Comty ^^^ orCo=on P1ot LOoK 5.()S(F) provides a ^roce.dam
for s041=^nts tn ti-vil cases that mwy have avolded this gesulU .xR^ounsel shsll ^rotnPxlY
subra^^^ ^ of dimnitogl ^ +̀^ilrawing go1dtmmt of-anY ano. If coumw fail to pment
s^h an order to the trlalJud^^ ^ftiff 30 days -or witbi^ such ^^ ^ ^a co=t d^^etag the
judge ^,.^y order the cast dismlned forwan^ of 009000ti04 Or fi1t m Ordcr Of ^etdement
and dlsmissal and ^^^^ ^^sts.wR

11.
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,^^^) Means thttt the ^^^^^^s cJaiaa Is aot to be anfavombly affected.

^emebya tIl'tightG uc to ^^^^ as ^^ ^ stod, t^^^^^ ^^^ or her fxco

to ^ituto-4 sinieiar suiL 7he, pmtl^s agpuB-batk #n ^^ or€gina1

p^^^oa% md ^^ ^laintiff'my ans0#^^ 4 ccond ae-tion ugon. th^ same

subj^ot M.WWr ^ .a typ^egi qvi^^^ ^don,:4 e1a1m tbatia divalased "w-hbout

pMjU^^9A9er MY bO ael.^^^^ ^^ ^ ^atOr da°^^

MeOaal wldidulpre,^^^^ ^efteve* the ftial cs^e qfd11,^^&Rd16^

^va A# m^^tee, and the ^0fies^^ ^ ^ea2ed as thoug,^ ^t h^^ ^^^^ ^^

^^mmenced. (Emplasas WOW.) I Ohia^ Ju^ispradence 3d, Acg^^ ^ectian

170(2Qi3)6

(Iff 191 ner.efbr^, becauso the tdal caan lackealjuriod^^^^n to mfo.^ec ft

settfeYraent.^gmement, -its OoRo6er 12r 2012 ^ud^^^^^ W voad, Siat^ ex reL Oto

,^^^^rat.^c Party v. BkokwelYr I11 Ohto .30d 246, 2006^01ilo-5202, 355 24424 1118p

18 C"Ifa court acts without juras41Won^ ^eat vay pmuIama.tlon by that 6mn ^ ^iW%

Accardiaglya kamm°^^ ^t anipunesst orarror is wil&-takea^ ^nder€^^ Kamzap$. ^ecoAd

and Nrd asIgnments of war mrot.

In4 Certl^^^^^

20) Ax81cioXVp Socifou 3(B)(4) s^^^e Ohio ^onstitutig^ states, "'^^^or the

judges of a dtaaa^ of 4pp^s finai'^^t it;^^^^enR ^ponwk^^h thoy ha^^-ea;med 3^ ^

^nfliet wM a judgment pronounced upon the same quesfl^n by any coud of appea&s. of-

l2.
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'thestatz, the judges sha1 ^erfifyP^trecor5. of ft cbe to the su^^^ couit formAdw

a¢ad fftaal det^iaeflont'p

$^ 21^ ba cWea° to qu^^ify thr a c-on3,ft-^gfi^^ ^^^orMet seY the ^uProme 'Courk of

obja8 a cam m^st meot the followirag t^^o cond€€ionse

rlrst^ ^^ cotifjt^g ourt mwt And that i3s ,iudgment.1% tm cmil€d

with tbg.^^dgment ^fa coas^ Qf*agpWS OFMCOOr dastdOt.^d the Usextel

^^^ mugtbW"upon t^^ ^e VWOU,ro" Scmd, thO 411C8d cOnMOt

nw^ ^^^^wtg entry ^^ opinion of

th^ C""*zn;^ ^outt .^ud clqozl^ ^et rodh that r,alt oYiaW ^^Wh tho

ceni,^ing ocuLt wntends Is ia conflict wttlt the Jud,^^ ^^ the 92MO

q^^^^^ by otber^ ^istric# ^^^ ^^^^^^a%'t} FAatetook v. Gs^boa Bldx

Co,g 66 Ohao SUd 594,.5^6, 613 -a,LEld 1432 (1993),

i^ 2-2} We find that our holding today is in crftflict w#tb th^ ^ighth Disha^t Coaat

of Appelel a^^^^^In &^^^aqfBerg^^ ^ Riddlen 8t€ D€go C,ayah^o NOso 66195,^

66200,1994 WL 449397 (s^^^, 19, 1994)P aM #^ Eleventh DISWOt CaWt O£4PPedsp

decision tra Hines v, Zqfb91 Ith Dist^ Tr=bu1l NoR 93a`!'-492% L994 WL 11.1110

(Merr 22; 1994)e Accoadinglya we ^^fify the record in this ^^e fo^ review and fmd

the Supmm^ Coun o^ Ohio ^^ ft fbl1owing issueo '^^^^ a dimi^^

^^ -tb^^ ^^ts not ^^ euxbody the wts^ of a se^^erAe^ agft-inerat ar'"pmwy

zesea^^jurisdaodon t^ ^u trsdt cpurt.to affa^ ^^ ^^^ of a ^^lamentagreement is an

Un0auditioral di'smissal.

11

,,...^^.^

Appx. 51



{^ 231 "1'#^.^ pkt1es are directed to &C'L13"xa.%PL 8,0 ly tt seq:9 f^r guldatw.

M Conc1us1on

County ^^^ of ^omman la voi¢19 w&d ads oppeal isdlsaaa^sod ^'s^r 1wk o€' a C^

appealabl.c Drder. ^^^^ta^e v, Ga3meg8160 Ohio App3d 75,2005AOhio-1397r 825

NeBld & 180r 16 (6th DIst y (a vo€d judgmeat 1s not a find ^ppeWWe ozder)o Costs a^

^^^mA to "£a^..^relezs ptmuant to €ut dl;cre^on =der s^^pX .24(A)o

Appea1 sllsmaaad.

A ae^fled-copy of'thl^ oDuy shRil ^ ^^^itute th^ ^^^^te pumuautto Ap1StR-27, See
als+^ 6th Dfst,L.amApp,PL 4,

1^ lA 1^ Ipwakg L

---

Ste^hen A^ MO?_, ^^
^OMM

Thas.€loel^ion Es gubjed to ftwther atang by the supcem^ ^^^ or
Ohto°s Iio,^ofter ^^^b*loa9, Pw*s lntermted 1n vlowiZg. ^e fWa1 rapo^^d

version am advlsed to -vaslt th^ Ohio Supremei Caaids web sge at

14.
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IOA

w wobs1dwithtbb COurtvbm*o ^OnMay 19$20,ga adiammt r^

a$ ^^^^^^^^^ ^^^^ gnt
^uddemoutoftbb

^^q
^^ ^i^s^

Wfft^ e ^ ^rab^
%} ^ ^^^ mF%ltsm p

diodased *a p^^ rasa"h* do 9 * to f^^^^^
mowg^ ^

^^Oft (30) dwis Of t^^^ Oviffa". (3^ ent DWYo!'^^ ^owt fil p^ May^

PlAeJ nam^^^^^^^^dhoiwdm
2(,2011)q ^

Ad& ludgmag Et1UY l[S' ^ offor' to
on Joe 2fl$ 2011$ Tmc

lus f1^ its Mod^ ^ Set

Preoceds
*0 to addon 1num !UVOIV^^ the P&dtyiq"rdwmw

Of 1^ ^

bdwem ^^^^^^^^ Wiehd ^^ PudOL

hmk$
,OnTmvalcW ou ^ ^^^^^^^dgmf&t

on Septaftr 6$201igtWacoud 1^^^

^ ^^^^^ ^ ^ PaTdgd writm bdofo

soy, ^^ ^^ bmd ^ ^^^ ^

U ^ .IWon af^^ h^^ ^ Co^ ^k "^^^ ^^ w^ ^v^^L Subs^,u^ys

P. Of^^ ^^^
^. pb.M 13,^.412g ^ ^1^ I^ Motlo' "E^" Se^ a by

a t^^tam f addmat Puft at dw MW 19g2011 ^ ^^

^ ^ madow ^^^ above ^ ^^ ^^ ^ ^ ^ now ^^^^^
^

^

mo^n ^^^^judvmnt ,^ot^ co^ ' ^n^^

^f sWumatb^m ^ d ^ ^^ ^
p ^O^^'

^ ^^ ^^

isa term
OMOMMtMMAr ^^ ^ ^ at ^ ^^^^ ^i pend^^

pro

^ od t"w ft low of dist^^^^^^MY ^f *0 PMr@Ws of the senl mm
i x^ a ^^

'WW

^^^^ ^ swumat =3 fj wu ra^acwted^^^^^by do fs.

^ ^ of the agddmea wao not p'#md Won ft MU&
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}

^^^^ boacwto die stqcct of a PedeW CoM action? '^^^ this

^ ^^^ ^juded1^^ to ^ e Ns matterb

The w tCam ofAppWs ^^^^ ^^^ate of^^rger vt AWk$1994 Ohio App.

LEMS 36n (Oh€o CL Appa, Cays^p Cowt^ ^ug. 18, 1994), sded tift

"A 1ds^ ^outt poneum the adod1^ ^ ^^ a N a^
qpmmt ^^^^^^^ eamed Into by dis pwdo t^ a kwadt- Mgrok
v. PoLwn (1984)^ 14 Ohio SL3d 34, 470 K1W 902; nrat v-0
agrl^^ idn (1972),31 ONe SL2d 36,285 NmEa2d 324b A tdot
comt losa ^ lity to pmmd 1^^ ft acurt

1y dioi m sollan s^ ^ ^^ ^ ^^ mmW
^ ladon to WL Ska, a reL ,^ic# vb M^^h (1991)6 62 Ohi^

RLM '^^^ 577 NAM 11110e

When ss^ acdon 1S dimiuM ymant to a gftd ^atlos^ swl ^
ftedonreois^addemnt ea1$^^^mtmwmthes^^dty
to ciftoe, such an agsamt In the wa^ the ^^^^^^ ^^ ^
acume To,^^^ Y. Haok CDs& 10$1^^^ Cvydqp ApPb No6 61116 1.

aR^^^ Zqb(Msrch2%(1994),TMmbu11 ^^APPa
No4 93-T-028, uraMorted.11 Id at 5-C

In dds^ ^^^ ^ des m ted to 11ds Cow% at a s ^^ pmWW ^DCA^ tbd a

swlemmt1^ban^ ^^t do s^^^ pmpuW^^uftd

by *e psdsse'°1M Judgment Entzy 1 by thisCowt wsx^^^^ dorW disminal u mted

In DPWaft 1 p used 1^the b wmqu1^^t to t1a hwtdMas^^^^

^m me1^ between the paedm The J^ diuWssed 1Ws ^ wdbcu1 ^^judlee ad

alimid ^pudes to fi1^^own d alodwwl^^0 daysq Therefbv% Ns ComtsMay26g

2011 l 1Eni^^ not ^ dbmind ^^^^ adism1s^ ^^^ staud tim

t1^ Wlom dds Court to setain the suthority to = the wtdoma agomnent. °Ybus, Tmve1ed

% Mvmh of2012, the FadeW D1sWat Coun stayed its maftr pmdWg Ws sction being

Mo1^^

3
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',^ , . .^. . . R .^ ^......^.^..^.^ ,^.^. ^..^.........^^

^^^^^^^^^^^ ^ Entry ^ dwAuW^DMMD ^^^^^^^^^^^^

^ ^^ ^^wgmmt agmmmt ^ ^^ ^^^ ^^^ ^ need to ^^ this Cowfs May 26#

2011 Judgmmt B*y.

Tawsba ^ umm ^ ^ ^^^^ ^^ ^^ ^^don to ot ^^ ^ ^t enby w.

i^ m ad Kmm t^ ^^o fim*claims oOnt ^ ^ for ^ ^W lium CUSS0,000.00^

^^^^^ toufflei^^^,000e00clWmqelnst ^^^^^000.{^0w^^^^^^

woMbe ^^ the S850$^^0.00$ and 3) Kam ^ tbatthe $25,000b00 pidd to I^^^^

^^ total wubmat af $850,000a^^ ^ a mvdt to T^^^ agaiM ^^ ^^ division of tho

mmiWng $850,#00F0fl In proceaft bnwem `i'^^^lms and Kam.

In ^^^ ^^ to enfom ^^^ ^^^ ^^ ^^ ^^^ to ^^^ ^e setdmmt

rr.^ ^ ^Psfdw ^ MIW 19,201I ^ mOdNg Order ° Awth the tmm ofth^ ^^^^^t

mmdrlur. fi^^^ ^onftofvMdogfta sw1^ ^^ tehm ^^^

^^ balwan ^^ ^^^^ batub ^^^^ a ^^^sed nW t agmmcmt and ^^ to

both Kom md Tmve1ers6 ^ ^^ ^ provided f^^^ or ^^jwdan to the prop^^

nWewAd t and Mease, by Kom or Tmvelm-0 IrAnific ^ies t^ no paW ^^^ ^^

a utdmuM ^ ^^^ and ^^ ^^^^ ^^ ^ ^^^ to ^^ an Order soing ^^ the Um

of'^ ^ ^ ageement and r^^ and pandWag i^^^^^ to pay do aettlement ftds ^ the

^^^

In ^^ ^^^^ ^^^ a Cmis-Modon SwJft^^^ to ^ ^^ ^^^ ^^^

^^^^^^^ ^^y T^^^^^prioaitytot^^^^^000.0Q^lonew pro . ,^^les

a m aa^ in o °^ion to ^^^^^ ^^wm^^ ^^ipg that ^ ^^ ^^led to a ^^^^^ ^^^^

4
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s e

310,00fl.00e #Nw ®^^ ^^gtodwmsdvedto

^ ^^ betwm ^^^ ^ Km-am ^ ^ ^ appoWonmentfpdadly ^ ^e $825*000q^^

^ ^ pvmxb.

Pdar t^ wAnining ^ agutnents =eds by ti^podu on tw imus o#appor3^^^ ^ ^zief

amovoy ^^^^^^ we In OWWa

"^ iutmt ^ ^^^sts of°two ronsol^^ ^ addn$ out of a J* 3$ ^ ^

^ ^ ^ ^ ^ ^ ^^ ^^^^ ^^ ^^IWO# ONOa CTMVGIOW ROPOU" ^ te^ ^^^

^ ^ ^embyo iryofR,aemad ^odon$eakba 1yl+^ 8d*nmi

ftweei% pP^N TM flat atim capt€a^ned 1*61tv ge.-Wily -Sotut^^^ ^ Karam Proimrtia ap Ltd

witheme noa ^^^^^^, was commenced by^^^n ilwHeat^^^^^^ ^t sOme

ppaid bilka^^^ ^^ to ^^^ ^^^ to Buf^ ^^^^^^t by Orda ot^^ of

^ ^^^^^^ ^^ ^ ^^^^ to sonkmad Pmmdo, p93)x ^ ^^^ ^^^

ogdowA no D-awlers I^^op CompwW vQ hpift SeeWtt^^OIW^^^^ ^^^^ "M UOb ^^^

^ ^ ^^^ ^ a subt^ on acd= ty Tmvlmt a PmPaW i^m fbr KAMM. fOc #^^

^^^^^^^^ ^ ^^^^ ^ ^ ^^^ paid by Trmim to ^^^ ^^^^^ ResPOn" ^^

^^ ^^^^ to Edowe ^^^^ by ^^ ^ fto of Relews ^^ ^^^^^^^ ^ ^

priog* to ^ ^ ^ d% pN'^^^

^ ^ of ^ ^ ^^ltion for p r i o d t y ofatoommi ^ ^ ^ ^ ^ ^^ ICE=

mWued ^ ^^^^ ^^ ^ at ^untW^ ^ ^ that ^^^ ftm

movay of any of ^^ ^ement pwoceda od entit€es '^^^^^ to ^ndemnf^^on. Tnvda^

311^ ^ IntWtI?s ^^^^iiy policy only bd ^ll of $1,0q0,000a00o Cr ue
Ows-RMom to b6^^ ^^^^^ to Bnftw ^^t by Ord^ of ^^ ^^^^m md

Modon Seaft Pzimty to bulement Pwmek p94)r

5
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A-a

Namuries^^^ ^^^^^ ^^^^^^^^^^^ ^^^^^ tpgo

by to md ft 1 °+^^^le doolm does nt ^^^^^ ^ ^ ^ew the ^^icy bm a

^^ ^^ unmblgwus.

^^^^^^^^t with mqW t^^^^^^^^^^^^lWm MpIM

I 0 for it^ ^ ^y $3 miffim dolim In „ ured ^owr Kamn awes #^t dw pol^^

^^ onebumdoes-w gl^ m pzioft to do1^^^ ^^^^ pmmxb boum t1w

d^^ ^b to tnclu3^ luqpp ^ rj to tender ft {e ^^^le d^^^^ Inappli^^^

Radution of is^e nq ^^^ n of pvvWou wnbmd° ^ ^ wpmto

downeft- ^ bn== ^^icy b Tmve^^ imd Kam amd ^ ^^^ ^^ ^ ^^^^^

mlow fif c° for Hunte"^ ^ ^partmentsi

In the lnmmce poHay bdmm Tmvdm nd Kmm at ^^^^ X Subosdon 2 of the

oamW g^^Idon4 ftm i: a proAdou d#]cd S. ^^^ - AD Ot^ COVC . ^^^ ^

^ oa 2, sMa, PW4 d^

^^^ pmm ^^^^^^^^^whm the Compu%Y4 owkes
}^ ^ unft ^^ policy ^ ^^^ to ^ ^^
^ ^^ ^^^^ ^^^^ ^^^^^^^
^ ^^menL Mat pmm or ors ^^^^ mud do ^^^^
nammy t^^wwo the CompoWs dghts and mud ds^^^^
^^^^ Impair ^^ Compmy ^entitled ^^^^^^

primat been ^^^^ Compmy, Wo few,
cqmmn or com, W=d by do Co a" '^^ 6 ^ ^ to
^^^ ^ to Infl^^^ Madon to Enibme Sefflmmt by
(kdar of ^^ of ^ and idatioa^ ^^^ ^^^^ to
^^^^^ Proceeds).

"Unct^ the ^^ffey of lusvranct^ ¢£^^^pmy°° Is dafmed u'Me Tmveion lnd pty
CO a

6
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^^.

°lhe Fu% g ^d comoft Rdme of as^ ^^ Hunue RidgWs Ap snts

Tumlm snd Kam sftW% In palnax put dm,

R°NOW n £)RM ftw mi in pdm^^ of ^ additions!
^t^fte to Kmm by °^^^^E^tF^'^^t^

^ HI& Thmmad ^ow HwxW s^^ FourMn md 7VIQ0
Datks ($878,414.721 ^ ^ ^ ^^BI& M1111^ BigM H=dved
s^^^^^^ltosnwd tH=*d^^^^^lknod
20/100 (SM79,824^1 Kwm donja3^y od svasl^^, fw if
ad for my sYl r. m ibus^ cMxndon and sntida -claiming
ta^^ fteto them$mdfor fts mm s^ adpe, hemb^^ ^
acqul% ^^ ftem ^^^ T^rMsrs s^ Its pmuf ^mpm1a*

sors, mipsg cllmt^ ^ ^ ^, amploysss, md
sll odw p^^ ^^ ^ ans a.d l entida w]om^^
WN& ^ ^lmad with Tmvlm fim sw md sve:7 a $

fta dft cwma

* * 0

Kmm s$ to inlemWfy and ss^^ ^^gn Tavo1M its Pmat
compWo$ s ss and s^d all dits ^^^ dim=s^
^ ^ ^ ,ands^^loyemots^ my^ova7^^
ovdemmd or evey kind ox arvAdch migbtbe saftW .
or by vMw of ^^ ^ mdft of the above- . ^ pyme^
qdnd the dabned d sb€^ fmm dds wmt and ^ ^
instued ^ ^^ 5 anchad tD Tmwlsi Regionse to WWWs
^otion^ Enft= Sdd t by OWn of Bay of 1^^ ^
C^owModon ^ ^ ^^^ to ^^^^^ ^wassds)a

^ OMad ecwntis ^bindingoonudbsmmpardes wbichrequtl^s amuft0fdm

minds ^ ^ a an offuend acwp and auWamants ant Is sUVjwtto Onforcement undOr

otd^ cmftd ^^ Aidi# va P^n Co9 (1997).79 OI^ ^^^^ 374,376^ ^ 997 Ohio 380e Under Ohio

law, k gum1ft sd tg"Et^^inwat c^^^^^^a mMi d is^ cd to rAdaIn ths

bmpqe ^ chow to =W1oy 3n *a qpammt" Ketl,^ v. Ms^^ LUb ^^ ^ ^19M 31 Ohi^

^^^ 130, ^^^^^ one of ^ ^liaboK a}If the loonge of ^a wrimn asmmmtl Is alur and
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ro

^bi^^g^ m^e the ^tu^^a{'Hlte ^ .^om^d^ ^^^ ^

bm {AV$s ^^ 20M 9th ^mL No. 19$38,2000 Ohfo App. LEGS 39990

^mu genemUy pz^ the lntmt of^ pado m be fbmd in the wdttm Of

their contad. x v. ^ C* ftk Ina (1992).64 Ohio St.3d 635,638,1992 Ohio 28d Ift

cenwm ^^ mmbiguous, the kq;uaga offie cmftot ^ ^^^atolions wt sed in the

wdftgm dmwd to bueno wdswm od may not be shown by pawls evtdamr"Ardt^en Hosp,

^^^ ^^ dty Mat3Im6 Co. (1989% 46 ^^o St 3d51$53a14 h s^^ conuW b

am a pawl may be employed to moin t6w ambigi^^ amecWn the Wtmdon of

ll^^pwdeL' Itlinois Controtsg Ina v. Langhom (l 70 OMO Sto3d 512,521,1994 Clhio Torms

i^^^ we ambiguous if^^^ ^ cauM be datmmincd fim reading die ant3^ ^^^

or If tbq ve msmbly ^ tib1e to mWtipfe t^^^ onsQ Brrtkr v. Joshi OArl 9, 2001). 9th

BB;sp No6 iPCCpt`d ®RF59SS, 2001 tlaa^o App. L 2062. "The R ao84 a to whgdw a conftd 9ffi

amblgum ^^ requb= ^ aWdoce to weartain i^ muldng ^ CDs of lawR" Ohio

^^orkal Soo, v. OwL Mabdenma & . Ca (19M 65 Ohio AMM 139®1460

"f^^^lem wpm ftt t^ ^ tadon ofsubo^^^ ^^^skms by the Sqnme Court in

^etermo v. Ohio Powers Ins. Co. 175 fl^^ St. 34 (Ohio 1963) and DWn v. OarurS 25 Ohio

St2d 231 (Oblo 1971) ^ relevant bm ad remain pod low. While Kam ^ that ft

decisl^m In Pour^^ and AMr^ m no t^^ga mWvm wW fi^ ^ ^ore ramt dwWon by t^

^^^e Court of OWo i^ North Ducke,^ Bak Commi1 OW Health ^^^^ts Plan u Lawxw,

103 Olic SUd 188® 200Q-E}hio-4886a sabtisho that cenain ^^^^^ provi^ons m€d be

lmi in a p®^^ to ^ ^ ^ mLke-whole dooWBL
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#%d'g

MOP

^^^^^ ^ ^^^^^ ^ remay ^^^^ ^^^ ^ ^ thild-PEW di

Wpaid ^^^^^t of loram ^^^^^^^^^ ^^^^^^^^ ^

^^^^ ^^ ^^ ^ ^ ^^Ucy. °^ Supmm Cowt k ,^^^^^n hold gmt

^^^ ^ ^ ^ ^ ^^^ ^^^^^^ ^ ^^ ^^ ^
^ mt to dw Insmer conve^^l dgm ^^^^ qpbm any
third-parly wwagdoor to ft went o#`Ow by the ^ to
dw km=4 ft ba ^^^^ owpaMed nd esdoted f^
pimeftgs agdM the wrongdow, to be tn °
ffnt c^ ^^^ pmeaeft ^^^ nmvay ^ the wronsdoer°" Id
at 38°

In Ervite^ the Cout ^^ hzW with a ^Wbr ° as in ,^^^^^^n whm t'h^ ^ ^^

^^ paymed for fn 1m to tte t ^ ban and p ^^^

^ ^^ agwomt ^^^^^^^^^^^ ^^^^^^ um It

^ In ^ ^n of the ° ^^^ clataL The Sqmn ^^ ^^ ^n ArWr^ ^^

^^^^^^ mLqW= wWA Is PmUly covemd
^^^tq of ^ ^ ^ ^ to ^ how ^^ ^^ ^^^^
spind a Mird-puW ^ ^ to tkg exm of tb pyment by the
imm to ^ ^^^ ^ whom prior to ^ ^^^ ^^ ^^^^
^ ^WIM^tort ftw^^ jamr commwdodod

^ ^amoci i^^^^eata ^^ ^a cc-ptdatux n3
^mcr^ comud to repesed 14 wwch mqimt VM nacc

ww ° ^ ^^^no ^^^^^^ ^^ MASWAO ^ ^^
^^ ^^^ lmund be

^ ^^ out of Pm Of mmb WNCYa^ ^^ ^
puapMb ^ and ^ ^^^ ^^ ^ ^O COmir

^ SWreme C€^^ ^^^^ ^^ found ft:

aa^^ of ^nbaotnd ^ ^^^ ^^^^ not be decided on the
° ^Wbg ig W of equitlbiC° ^^^ ^^ ^^^irAb1^ ^^

^^ a ho mWe a bad bawin, emt^^ ^^Y IdY ^^
^gh% ^ ^ be= ^ ^ the posidon cfdoh* ft work while
motha mq bmefit ftm *0 wo3ka Whm ^^^ ^^^
dmmwo odsk it is the comr^ duty to ^ntenfi* fti^ ^^^
^ nwh a dWsiox^ by ^^^ ft una! 10018 Of ^ ^^ld
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r ^ .

8Wg„
' Y" P

intwFdadw (e. &, the mittn document; ft t of t,t^ parde;
nd ft act.s ofthe poW^) and rAt by a ddmninadon ofwhat Is
ft$ equit^le, or,^^^^* Id at ^39-240R

ttot t ^ ^ ^ ^ o u z t In North ^ po to simpli* t^e pmer^

^ mhm* ^^^^^^ rovislons '^ ^ ^^^^ by ^e Unit^ StaM

Cowt of Appmb for t^ ^^^ CimWt In Himy Prindng ta'o9 9 . . ^^o 243 Fa3d 956 (2001)

^^ ^ p s k n d C ? a b v . H $ 209 Fa3d 811 (2000), tw 66 bnpap of t^^

^^ m pmv#don In its hmmum policy don not mzd ft tm proup allWIsMd by the

Sbft Cimult in Hiney and Cr^^ekad Oab od adoptW 'm North Buck,^ dut the tpme .^ 1)

elm in otabUs " botlb ^ pdWty to dw hmds x=oy gted ant^ ^^ a right to any fWl or "^

^^.

Howam, t^ ^ ^ ^^ In North ^^^^ ^^ o subwption PWiBIOM an the

conwt of ^t betwm an Wsmw ^ ahaft-baneft ^^^^^ The ^ ^ong

In North Buchp bAtd in dw context thato

"A ^^
.

ent bctwm an broW and a
had&-benelits provider cl y and userMPOuslY avoids t^

Who!e doetzine if €o apmmt Us'1m both (1) Ow the
fmurw ho a tiSM t^^^^ U mmoy of ^^^d by It
an tta^ lAsureftbdWf amd M dat tte immw will be accude1

the kwxed a to a" ftdamwv a"ld at
prqmyh 2 ^^ ^^^^^ by the Comt

Rckvm to our cese, t^ Supome Cowt hold In Marsh Buckeye thata

"The'gwmsl cqWtab^e yzinciple d imwwm law t^ absot an
agnment to the ^^ ^ an bmum company may not ohm a
rightt^nbro °on uuffi 1ha , d^ compensWd
for hot injude% do ^^^ ^ been mab w^oler' In addi#iM dw tdid
court rmpiud ftt Os cowt hu hdd ft tWo e*dt^^^ Umit on
.^^^^M commonly deamninated t^ Wade who1e' or l
s^^^^^ doWhie, may be ovadddm by it d^ ^ uumbipow
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a betwam an hmnd and an lmar thatt^^mum shdi
pdority to ^ imovey fim the torMucr. &Yin v° ^^^^^

^1971^ ^^ Ohio St,^ 231^0 Id at ^90-191°

Th^ ^ Court wmt ^^ ID hold ftts

"Co „ tmt with our ^^ ^^^^ u Aftehi . ^^ ^^ ^^
^^^^^^ 18 OMo Stb^^ 384 388$ ^ ^^^ recognize ^ ^
^ whole doet^ ^lin by debuit whm a or
^^ ^^^^^^momMu lms.
^ ^^11 14 at 1 94r

In das cas% t^ subropdon ^^^^^ ^ ^^ ^^^^ of lmmum bOmm Tmvelem md

Kam i^ ^law an1 ^^^w and ^^Wm *9 "if EW pmwn or OWW=t1^u tO Or fOc wt^

^ Cmapaq ^ ^^ ^der this policy ba ^ to recom dame,^^ ^m awtl^

tWo we UmsfiaW to the Compay to the. wftt ^^^ ^WMV^ ^ ^mpwndy, °°^e

C= wiU b^ ^dod to pflodty of MWM nt MW SU& t^ ^^ ^^^^g In t^

^^^^ pwment be= made by do C $^^ ^^ fceA CS Or 00^

haunW by ft Com o^ bit 6 sttmW to TMV816W P-WP tO bf°auites MOtIOU t^

afto Betou^^^ Order of Entry ^^^ mA Cma-Madon SeaWag Pzimity to

^ ^ ^ ^ N F . t^ ^^^ Final$ mi Complete ^^ ^^^laim for HmMies °

^ ^ pvWdes that Tmve1^ paid Kwam the anount of $8$^^,87A°20 for tle Huntds

Ridgg Apwtments elpima 7he amount ^&@ attlemert in tWx case t^ only $825,000°00 wWah i^

^^ ^ wbat Tmw1^ ^ ^^ ^^^ ^laimp

^^^ ^ band upon ^ aqpimeaft ^^ ^ ^ ^ ^ ^ don 2 of t^

^^^ of bnmwe. *e, M. I^ind md Compide Rdwe of Claim for the Hunwes Rt.dp

Apubmt^^ ^ ^ relevant ^e lawg 3^ Cowt finda Wftr^ ^^ a clor ^ unambiguous

^^ on pm ° between Tnmias ud Xffm In Na x^w. Pummt to the n tkm

tI
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E%.F&

povision, 5n& &at Tmvelm hu a pdmft oftwavay to any ies paid^a IWJ

pdy. om dw to Tmve1m b ant^^ to ^^ftand from

Infinift of the faR onovnt of nWmea pmmdo "" '^ ^$823^^^^00 in tWx m a

Th% Ns Cmd finds T W Cmss^^^^^ Sedft Pdodty to Set zt Proceeds well-

Wmn^ ^ ^^ Pusthei, in li& o#°dais Cowto rul^ tes Motion to Evblw

Senlemat Is damned ^at and D 8 Lnfinite is 1^^ Ordend to fomW p to

T^^m In dw amomi of $825$000a00 f °tL "i^ ^cUA i ^ ^ pudes to t^ mdon to

comphe and ^ um my swiemmi ^ arA ^m emisted ^^ ^ ^^^ OPWOn

ad J wi#Mn 30 days which slWt ^ ^ ^d aU ou rebdvo

to t^ ^^ by the pado on 19,2011 ^ ^ consoUdated^^

The ^ a ft!t and compleN ^^^dom of al1 claims iRCiPlOnt ID p^dffe

complaW n thy m1ao to dohndmts ad a amplets vAudE,milon of ^l 8000i^ 1^016 ^^

^ mfts In mMYeW tetwem the pudu vltb MPM to any duties owed by dehndots to

tl^ ^eln° i^ appon then is = just ^aun for hrdm deIay® ^ 14 p€^^ to Civ. 1L S4.

FM j d be ant

^ ^^
Date Jt^^ ^ A. Zm^
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IqA

^

VICZDI MONi

Madn Hl3 Jro, Bsq.
300 MuUmn A^^ Ste. 1200
TbtWo, OWo 43604
Co-Com3for Platniffl4ftnlt^ Swwiop
8dwio^ LLC

Padak Thma, Esq.
Stem Jonik, Esq.
Auft B=14 a
9200 ^^ ^Uh B[vcL$ Ste. 300
Cl^ Ohio 44147
Co-Comelfor PlabrlifIof^e Sec^^
^^^^^ ^

MidWe Chapdck Esqe
30 W. Bi^ ^ ^ Ste, 250
°lmy, Iffi n 43083
Agermwfor ^^^IxfVVaWIsrI

p°Ql ĝr
8Yd

^̂y ° V^v^$ Esq.

9 4C4^ e86®, a Esq.

^ Windbm ^^ Ste. 7
Boaftin, O1io 44512
^^owaol,^ Defendanu

^buto Ned1w$ .
3200 W. Mmkot SL, 3te6 300
AI=r4 E3Mo 44333
^^^^umeW DtfoubM

Jdm
1400 bfidind D1clgR
101Prosped Ave9 Wed
CIm O1^^ 4411^
Co-Come1^^ Dqfindawf
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a

FtLEU t
LUCAS COUNTY

7.011 MAY 2 b A 1^ 5 8

COMMQN PLEAS ^OUrt I
^ RNt^ OU^^° R

IN TiM ^^ LU^^ ^^^^ ^^^

^ ^LtMOM

pidntiff.

V.

KARAM PROPMLTMS I WD,

Dahndmt

* CASE NO: C^801-C3-2 7818^^

GENE A. ZMWA

^

^

^ ^ ^ ^

a hav€^ mpmwaW ^^e cot^9W ** Memm Lave bow moEv^^ ^

dLiWmd wkhou ^^^^ ^ ma-viagtb t^^^^try ai ad a

(30) ^^ ofthis ardw.

^^^ 235 ^^ ^

^^^ ^ ^ ^

^ ^^ MARTIN HOL, JR
STEM ^^^
^^ ^ ^^ ^
^ ^ ^ ^^^
ALBBRTO )iBMCO

JOHN REkOM
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+.n .^a avo.,arvwa ww

^ IL EDetj rl `1 y

2010 ^^ 18 A %- 0 5
IN °THE COURT t^F COMMON F'LEAS$ LUCAS EaOUNTY, E^MO

COMMON PL0 CdURT
BERNlE OUILTEFt

P.lQF0K OF COORT
TfM VELERSINDI °ry ^ consctt^eted I^to c^e No. Cl 20 78!

P1aintiA, * Judge Gone A. ^^ad^

^

^ ^ ^ ^OL'LMON3
LLC

^ ,L

* CONSOLIDATION ORDOL

0 Consolidated Frm Cm No6 Cl 200904627
^ Judge J Jmsen

Thi^ on to be hmd upon dw Motion of PlaintV& Mm Tmveten tr^ ity
Cm T^ mdd 1^don to Comildift wet^ ^^ ^ to the a

It Is lhuvfm OR3 I^ that nwnber Cl 200904627 is OltDEPM rxed
from dw docket of J^^ James ^^^n to ft docket of ^^^^ Gorte A. ^^^s and emmiadeted
with 26w4%ber Cl 208P 0 8Affi9

It Is &rdw ORDERED that ow number Cl 200904637 having been comolideW Into
mmber Cl 200403781^ ^^ number Cl 200904627 should no lorpr be und and dmfom

^l subnqmt pl aan to be filed number Cl 296903781.
It ^ ftdw ORDERED Cut numba Cl 20090462^ bmLqW and coam

vooNaW to Cl 2009Q3781= .^ ^

Daw ^ ^

Dale.-_- -l

co: sTBVEN 0. fi^^
MARTIN HOLMES ^^
ALBEitTO ^ NESTICO
PAUL, W. STEELE IIi
^ ^ A. CHAPNICK

64 "U"' U R N A mug Z'tp ftu
FEB 18 20 10

j6haw,

sn
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IN, THE COMMOq P^EA$ ^CO^.TeI.6UC.^S COUNTY, O^^
p^&-m

7F MITE SECURITY SOLUTIONS L-0f^`^'^'1^^^^MIN0, Gn4801-0m200903781^000
LLC,

Plaintiff. 1113 JW-3 P1^^0

l'O SE
------

V. ^, ^, DOC^II^R
Tkt

KARAM PROPERIIES I LTD,
Defendant. ^ ^^^ ^ENEA. ZM1.ID.^,.

A

The Court finds by clear and convicing evidence that the presumption of allowing public access
to Order granting the parties Joint Motion to Authorl2e Payment of Settlement Funds is outweighed by
the higher interests and d.etennines public policy is senreci by restricting public access as the document
is not exempt from public access through any state, federal or d€^^on law..

The Court further finds that the loast restrictive means available to restrict the use of the
document 1.s.

a) redacting certain information to wat-

b) by restricting remote access to the 1nfonnatgor€ or dosuarF.ent.

^^^ by using a generic term or title to describe the l.nfarmat3.on0

d) by using initials or other identifiers for paa-d.es na.meq:

Xxe) that the entire document must be sealed to protect the risk of injury toe
1. persons

^ 2, gndavldul privacy rights & interests
Xx 3, proprietary business information

4. pubki^ safety
5. the faimess a£the adjudicatory process

The Court ORDERS the Clerk of Courts to place the Order granting the parties Joint Motion
to Authorize Payment of Settlement Funds under seal and that the file not be opened without further
orderof the Coaart, lild

Dated:
JUDGla' G, ^ . 7-MUDA

E-JO URNALIZED
JUN as zo's

^i^9^#bi^,-^UtE8iF378^.9C9?-^^4) EN}tAFI°PE `f'S t4A3fiAM 7R432'H!€-2Exy 3b, 26R3-52N • iklpOpqptS-Page l
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§ 4. Common pleas court.

Ohio Constifutlon

Arficle IV. JudIcI^l

Current through the November, 2011 General Election

§ 4. Common pleas court

(A) There shall be a court of common pleas and such divisions thereof as may be

estahlished by law serving each county of the state. Any judge of a court of common

pleas or a division thereof may femporarily hold court in any county. In the interests of

the fair, impartial, speedy, and sure administration of justice, each county shall have

one or more resident judges, or two or more counties may be combined into districts

having one or more judges resident in the district and serving the common pleas courts

of all counties in the district, as may be provided by Iaw. Judges serving a district shall
sit in each county in the district as the business of the court requires. In counties or

districts having more fhen one judge of the court of common pleas, the judges shall

select one of their number to act as presiding judge, to serve at their pleasure. If the

judges are unable because of equal division of the vote to make such selection, the
judge having the longest total service on the court of common pleas shall serve as

presiding judge until selection is made by vote. The presiding judge shall have such

duties and exercise such powers as are prescribed by rule of the Supreme Court.

(B) The courts of common pleas and divisions thereof shall have such original jurisdiction

over all justiciable maffers and such powers of review of proceedings of administrative

officers and agencies as may be provided by law.

(C) Unless otherwise provided by law, there shall be a probate division and such other

divisions of the courts of common pleas as may be provided by Iawe Judges shall be

elected specifically to such probate division and to such other divisions. The judges of

the probate division shall be empowered to employ and control the clerks, employees,

deputies, and referees of such probate division of the common pleas ^^ur^ts.
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§ 2305.01. Judsdiction in civil cases - trial transfer.

Ohio Statutes

Title 23K COURTS - COMMON PLEAS

Chapter 2305. JURISDICTION; LI^ITATt^^ OF ACTIONS

Current with Legislation effective as of 31112014

§ 2305.01. Jurisdiction in civil cases n trial transfer

Except as otherwise provided by this section or section 2305.03 of the Revised Code, the court of

common pleas has original jurisdiction in all civil cases in which the sum or mafter in dispute

exceeds the exclusive original jurisdiction of county courts and appellate jurisdiction from the
decisions of boards of county commissioners. The court of common pleas shall not have
jurisdiaon, in any tort action to which the amounts apply, to award punitive or exemplary damages

that exceed the amounts set forth in section 2315.21 of the Revised Code. The court of common

pleas shall not have jurisdiction in any tort action to which the limits apply to ente,rjudgrraent an an

award of compensatory damages for noneconomic loss in excess of the limits set forth in section
2315.18 of the Revised Code.

The court of common pleas may on its own motion transfer for trial any action in the court to any
rnunicipal court in the county having concurrent jurisdiction of the subject matter of, and the parties

to, the action, if the amount sought by the plaintiff does not exceed one thousand dollars and if the
judge or presiding judge of the municipal court concurs in the proposed 'transfer. Upon the
issuance of an order of transfer, the clerk of courts shaii remove to the designated municipal court

the entire case fiie. Any untaxed portion of the common pleas deposit for court costs shall be

remitted to the municipal court by the clerk of courts to be applied in a^dordance with section

1901.26 of the Revised Code, and the costs taxed by the municipal court shall be added to any
costs taxed in the common pleas court.

The court of common pleas has jurisdiction in any action brought pursuant to division (l) of section

4781 ,40 of the Revised Code if the residential premises that are the subject of the action are
located within the territorial jprisdiction of the court.

The courts of common pleas of Adams, Athens, Belmont, Brown, Clermont, Columbiana, Gallia,

Hamilton, Jefferson, Lawrence, Meigs, Monroe, Scioto, andWashingtora counties have jurisdiction

beyond the north or northwest shore of the Ohio river extending to the opposite shore line,

between the extended boundary lines of any adjacent counties or adjacent state. Each of those

courts of common pleas has concurrent jurisdiction on the Ohio river with any adjacent court of

Appx. 70



common pleas that borders on that dver and with any court of Kentucky or of West Virginia that

borders on the Ohio river and that has jurisdiction on the Ohio river under the law of Kentucky or
the law of West Virginia, whichever is applicable, or under federal law.

Cate as R.C. § 2305v01

H€story. Amended by 129th General AssemblgoFfle No.127, HB 487, §19"lod1, eff. 911092012.

Effective Date: 07°06°2001, 04-07m2005
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GENERAL ^IVISION RULES
FOR THE

LUCAS COUNTY COMMON PLEAS COURT
AS OF 310P3E014
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^.01 MEDIA
A. APPLiCATION
B. PERM(SSION
C. LIMI`rAT^ONS
D. POOLING
E. SANCTIONS

9,02 COMM1'T'TEE ON NOTAi^^^^ PUBLIC
A. MEMBERS
B. DUTIES
C, FEES
D, APPOINTMENTS
E. `^^RMS
F. ^^^^^ERS
G. A,CCOUN"TING

9.03 WORK RELEASE
A. ^UTHORlTY FOR ^ROGRAM,
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APPENDICES

Af^^^ND^^ A ^^^^^^ FEES
APPENDI.^ B ASSIGNED COUNSEL FEE SCHEDULE
APREND&X C CIVIL CASE DESI^NAT^ON SHEET

WTEXT° OF RULESaw

The Court of Common Pleas of Lucas County, Ohio, General Division, adopts
the trallowing rules effective July 1, 1996, as revised effective March 1, 2014. The Court
may amend these rules as needed, making proposed amendments available for public
comment where appropriate. Counsel are advised to verify the current version with the
Office of the Court Administrator, where copies may be obtained for a nominal charge
of $ 2.00 per copy.

The rules ^haIl be known as the General Division Rules for the Lucas County
Common Pleas Court of Ohio and may be cited as Gen. R.

6
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G. HEARINGS Wrlften motions shall generally be submitted and determined by the
court upon briefs served and fiIede No oral argument wIII be allowed except by leave of,
and upon the time limits set by, the assigned judge.
H. EMERGENCY MATTERS Motions pertalning to urgent mafters, Includlng motions
for temporary restralnina orders, temporary injunctions, to dissolve injunctions or
attachmentse to request warrants for arrest or other process of restraint of personal
liberty of a party to a civil case shall be submitted to the assigned judge for disposition.
Notice of the time and place of hearing shall be served upon the adverse party or the

party°s counsel. No testimony shall be permitted unless ordered by the assigned judge.
1. PAGE LIMITA°CIC}NS AII memoranda aftached to motions, as well as .hr€bft fiIed in
adrn€nlstratlve appeals, whether supporting or opposing a motion or brief, shall not
exceed twenty (20) pages, exclusive of any supporting exhibits. For good cause
shown, the Court may grant a party leave to file a memorandum or brief in excess of the
page Ilmitatlon. Application for such leave shall be by motion specifying the number of
pages requested and specifying reasons extra pages are needed. (Effective 111/2004)

5e05 ORDERS & JUDGMENTS
A. ROUTINE ORDERS For routine mafters where no opposition is expected by the
adversary or from the court (i.e, motions to allow telephone conferences, scheduling
continuances for good cause, etc.) the court may sign the accompanying order before
the submission date specified in 5.04(F).
B. INTERLOCUTORY ORDERS Upon a decision on an interlocutory matter or motion
which does not constitute a judgment as defined by the Civil Rules, an order in
conformlty to the decision or finding of the court shall be prepared by designated trial
counsel for the prevailing partya The proposed order shall be submltted to the civil
bailiff in the assigned judge°s courtroom for court approval, journalazatlon, and
transmittal to the parties by the clerk of courts.
C. JUDGMENTS Upon either the court`s rendering of a decision which constitutes a
judgment as defined by the Civil Rules or the jury°s rendering of a verdict, designated
trial counsel for the prevailing party shall prepare a judgment in conformity with the
decision or verdict. The proposed order shall be subrrfiltted to opposing counsel and to
the civil bailiff in the assigned judge'^ courtroom for the judge's approval, and also to

the clerk of courts for journalization and then for transmittal to the parties.
D, DEADLINES Within 7 days after the return of a verdict or after a decision or finding
of the court which constitutes a judgment, or after the filing of a docket entry in an
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interlocutory mafter statingpSee Order, unless further time is given by the court,
designated trial counsel for the prevailing party shall prepare and submit an
appropriate judgment or order to opposing counsel who shall approve or reject within 7
days after receipt. If counsel are unable to agree upon the language in the judgment or
order, the various proposals shall be submitted to the trial judge with€rf 14 days after
the judgment or order was rendered and the judge will direct the contents of the
judgment or order.
E. JOURNALIZATION The judgment specified in Qvil Rule 58 -shalI be journalized
within 30 days of the verdict, decree or decision. If such judgment is not prepared and
presented forjournalization by counsel, it shall be prepared and journalized by the
court. The date of journalization by the Clerk of Court of a final appealable order shall
begin the 30 day period of appeal.
F. SETTLEMENT Counsel shall promptly submit an order of dismissal following

settlement of any case. If counsel fail to present such an order to the trial judge within
30 days or within such time as the court directs, the judge may order the case
dismissed for want of prosecution or file an order of settlement and dismissal and
assess costs.
G. COUR`f°a^^^^ARED ORDERS The provisions of this rule shall not be deemed to
preclude the court from sua sponte preparing qnd filing with the clerk for journalization
its own judgment or order. The clerk of court shall immediately serve a copy of the
order or judgment upon journalization to each counsel of record through any means
available in accordance with Civil Rule 5 including handing it to the person, leaving it at
a location prescribed by the rule, mail service, commercial carrier, or delivery via
electronic means to a facsimile number or an eMmail address provided in accordance
with Civil Rule 11 by the attorney or party to be served.
H. SERVICE BY CLERKS OFFICE Once journalized, the Clerk of courts Office will
transmit the entries to the email address submitted by the parties. Counsel for a party,
or a Pro Se litigants representing themselves who do not have an email address may,
by mofion, request ordinary mail service of entries by the Clerk of Courts Office.

5.06 PRETRIAL CONFERENCES
A. SCHEDULING AND ATTENDANCE Each judge shall periodically schedule initial
pretrial or early case management conferences in the following categories of cases :

A Professional Torts
B Product Liability
c Other Torts
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