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STATEMENT OF FACTS

On July 4, 2008, a fire broke out at an apartment complex located in Toledo, Chio. R.1
[Travelers Litigation] at §§12, 16).} Toledo Properties, LLC owned the complex. (R. | [Travelers
Litigation] at §6). The fire caused millions of dollars in property damage 1o the complex. (R. 1
[Travelers Litigation] at §17). The fire was caused by fireworks that were launched by a tenant of
the complex. (R. 1 [Travelers Litigation] at §12). Infinite Security Solutions, LLC (“Infinite”™),
provider of security services at the complex, failed to stop the use of fireworks despite the fact that it
knew or should have known that the fireworks were on site and were being launched. (R. 1
{Travelers Litigation] at §§7, 13-14).

At the time of the fire, the complex was insured for property damage under a policy issued by
Appellant The Travelers Indemnity Company (“Travelers™). (R. 1 [Travelers Litigation] at %3).
Travelers, in exchange for a policyholder’s release, paid Karam Managed Properties, LLC
approximately $8.2 million for the fire loss. (R. 166 [Motion to Set Aside | udgment] at Exhibit 2).
Appellees herein claim (0 have sustained daﬁmges in excess of the insurance payment.

In April of 2009, Infinite filed suit against Karam Properties I, Ltd. and Karam Properties 11,
Lid., affiliates of Tolede Properties, LLC, in the Infinite Litigation, seeking to recover approximately
$99.000 for unpaid services Infinite had performed at the complex. (R.1 [Complaint]). Karam
Properties 1, Ltd. and Karam Properties I, Ltd. filed a Counterclaim against Infinite, secking to

recover their claimed uninsured portion of the fire loss. (R. 7 [Answer and Counterclaim]). Karam

"References to the record are from the trial court record in Infinite Security Solutions, LLC v. Karam
Properties I, Lid., et al., Lucas County Court of Common Pleas Case No. C1-09-3781 (“Infinite
Litigation”™) and Travelers Indemnity Company v. Infinite Security Solutions, LLC, Lucas County
Court of Conunon Pleas Case No. CI-09-4627 (“Travelers Litigation™). Unless otherwise indicated,
all references to “R.” are to the Infinite Litigation. References to “R. [Court of Appeals]” are to the
court of appeals record.



Managed Properties, LLC and Toledo Properties LLC subsequently were added to the Infinite
Litigation as real parties in interest. (R. 99 {Supplement to Motion for Leave to File Second
Amended Complaint]); R, 151 [Order granting Motion for Leave 1o File Second Amended
Complaint]).

In June of 2008, Travelers filed a subrogation suit against Infinite in the Travelers Litigation,
secking 1o recover the $8.9 million it had paid to Karam.” (R. 1 {Travelers Litigation]).

On February 18, 2010, the Infinite Litigation and the Travelers Litigation were consolidated.
(R. 21 [Infinite Litigation]; R. 30 [Travelers Litigation]).

On May 18, 2011, the partics engaged in a mediation with Judge Richard Mc(uade,
Although progress was made, the parties were not able to reach a settlement.

The next day, May 19, 2011, the trial court beld a final settlement conference, Yudge
McQuade appeared at the seitlement conference and continued the mediation, The parties ultimately
entered into an oral settlement agreement whereby Infinite agreed to make a monetary payment to
settle Karam’s and Travelers’ claims against it.* The settlernent included an agreement on the part of
Travelers and Karam that they would attempt to resolve their competing claims to the stipulated
settlement amount, and that if they were unable to do so, they would submit the dispute to the trial
court, (R. 220 [Transcript] at pp. 7-8, 12-13, 16-17, 21-23; Supp. 7-8, 12-13, 16-17, 21-23). The
trial cowrt was advised of the settlement at the conference. (R, 220 [Transcript] at pp. 7-8, 17-18;

Supp. 7-8, 17-18).

*Karam Properties 1, 1.4d., Karam Properties I, Ltd., Karam Managed Properties, LLC, and Toledo
Pmpamf:s LLC are hereafter referred o collectively as “Karam.”

nfinite’s policy provided Liability limits of only $1,000,000. (R. 220 [Transcript of September 6,
2011 Hearing (“Transcript”™)] at p. 10; Supp. 10).

“The amount of the settlement is under seal. (R. 234 [Order to Seal Document]; Appx. 68).
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In an Order journalized on May 26, 2011, the trial court directed: “Parties having represented
to the court that their differences have been resolved, this case is dismissed, without prejudice, with
the parties resérving the right to file an entry of dismissal within thirty (30) days of this order.” (R.
165; Appx. 66).

Shortly after the trial court issued its May 26, 2011 Order (bereafter “Dismissal Entry™}, it
became apparent that Travelers and Karam could not resolve their competing claims to the settlement
proceeds. Accordingly, on June 20, 2011, and prior to expiration of the 30-day time pericd
referenced in the Dismissal Entry, Travelers filed a Motion to Set Aside Juodgment Entry. (R. 166).
In its Motion, Travelers advised the court that pursuant to previous discussions that had taken place
between the court and the parties, the court was being called upon to decide the
apportionment/priority issue.

Un September 6, 2011, the trial court held a hearing on Travelers’ Motion to Set Aside
Fudgment Entry. At the hearing, counsel for Travelers recounted the events as follows:

.. &5 the Court may recall, this is two consolidated cases arising out of a fire
at Humter's Ridge Complex. Travelers had a subrogation claim against
Infinite, and Infinite had a collection action against Karam to which it
counterclaimed,

The case was pending for, [ don’t know, over a year, lots of discovery and so
forth, and in April the Court ordered 2 mediation take place, which we did
conduct gctually two days with Judge McQuade. The parties made some
progress, bul a settlement wasn’t reached, and so, the — pursuant o the
Cowrt’s order, there was a May 19% court ordered pretrial settlement
conference that ocourred in this courthouse. At that Court ordered event, the
parties resolved most of the issues relative to the various issues in the two
consolidated cases, but not all of them. Namely, Infinite agreed 1o fund an
[SXHH’T settlement pot of which, as we discussed just 2 moment ago,
[BXHX] was to be cut owt to pay Infinite on the collection action, The
remaining [$XX¥] was available to Travelers and Karam. And at the
conclusion of the Court ordered settlement conference on the 19“’, as the

“References to monetary amounts have been redacted.
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Court may recall, we notified the Court that there was a remaining issue that
existed between Travelers and Karam and that is how the (XXXl wounld be
distributed if at all given that Travelers believes that it has priority to those
proceeds,

During that settlerment conference, we indicated that the Travelers and Karam
would attempt to resolve the remaining distribution issue, but if that wasn’t
possible we’d request that the Court set a briefing schedule so that we could
deal with this, what I believe to be is a primarily legal issue on that.

¥ % #

... {T]his was a settlernent that was reached pursuant to this Court ordered
settlement conference. We were here in your court. We were in the
courthouse under a Court ordered event, and this Court had jurisdiction over
the case at that time. This is a straggling issue related to the settlernent of the
case, and it's something that is appropriate for this Court to finish out the
settlement by resolving this remaining issue,

As T've outlined in my affidavit, col-Jcounsel was with me when we both
indicated that this remaining issue existed, and that we were seeking the
Court’s assistance shonld we not be able to resolve it amicably. . . .

(R. 220 at pp. 6-8, 13-14; Supp. 6-8, 13-14). The following colloguy then transpired between the

trigl court and counsel for Karam:

THE COURT: Mr. Reagan, were you here in May when the matter
was resolved?

MR. REAGAN: Twas here, yes, when the settlement was reached, May
9%,

THE COURT: And was Mr. Nestico [co-counsel for Karam] here?

MR, REAGAN: Yes.

THE COURT: Ckay. Yowr memorandum opposing Travelers’
mation is devoid of any reference to what she has
argued here, which is that you advised this Court, me,
that all matters had been resolved. There is one
lingering issue, as Ms. Chapnick [counsel for
Travelers] has articulated, and that is how do you split
up the balance of the [$XXX] between the two of yon.
There’s nothing, nothing in this memorandom
addressing that. Do you agree with that?

4



ME. REGAN: Y can address that, Your Honor,

THE COURT: Do you agree yéu dide’t address it at all in your
memorsndom?
MR, REAGAN: 1 did not address the issue of the seitlement conference.

There was a settlement. { think -

THE COURT: Well, the extent is — the guestion is what’s the extent
of that. She’s saying there’s a settlement with one
caveat, and that caveat has to do with this very issue,
You don’t deny that. You just say everything is
settled, there’s a federsl case which is now handling
that priority issue.[*]

ME. REAGAN: Wel ~

THE COURT: That’s an excellent job of wordsmithing withowt
confronting the issue head-on, and that is do you agree
or not that you came before this Court and you agreed
with Ms. Chapnick that evervibing had heen resolved
save how to split the [$XHX]7?

ME. REAGAN: We did, vour Hosor.

THE COURT: You made that representation to me?

MR. REAGAN: Yes.

THE COURT: Okay. So, at least that part of the record is clear.
Now, the only issue is how do you deal with my
judgment entry and what consequence, if any, does

that judgment entry have on this lingering priority
issue.

On June 14, 2011, just 19 days after the trial court had issued its Dismissal Entry, Karam filed a
Complaint against Travelers in Karam Managed Properties, LLC, et al. v. Travelers Indemnity Co.,
United States District Court, Northern District of Ohio, Case No. 5:11-CV-01222. Karam sesks to
litigate the apportionment/priority issue in the federal court Htigation. It has been stayed, pending
resolution of the state court proceedings.



MR, REAGAN: - - - We left here that day considering that we might
approach the Court, and I don’t recall agreeing that we
would approach the Court on that issue, but that we
may approach the Court if we were unsuccessful in
resolving that issue. We left here that day, had
nunerous conversations, had lengthy correspondence
back and forth between Travelers, and we were,
unfortunately, not able to resolve that issue, . . .

* 5 #

THE COURT: ... 30 you don’t believe you could have come to this
court ~ § think you — actually, I think you implied that
you could. You could have come back to this Court
and said, Judge, we can’t work it ont, can we use your

assistance, can we file a brief to help establish the
priority and how to split up the [$X{X].

MR. REAGAN: We were confrooted with that issue that afternoon,
Your Honor, and we agreed that we may do that,
Ckay,

(R, 220 at pp. 15-18, 21-22; Supp. 15-18, 21-22). The trial coort concluded the hearing by stating:
... I'm going to defer until I make sure my recollection of the case law
relative to this issue is accurate and to give fair weight to the arguroents
presented both in the memorandun submitted with this motion, as well as the

oral argoments of counsel this date. Accordingly, this matter will be taken
under advisement and decision will be rendered forthwith, . . .

(K. 220 at pp. 33-34; Supp. 33-34).

Thereafter, Infinite filed 2 Motion to Enforce Settlement, asking the court to enter an order
setting forth the terms of the settlement agreement and permitting Infinite to pay into court the
seitlement proceeds. (R. 174). Travelers then filed a Cross-Motion Seeking Priority to Settlement
Proceeds, detailing the reasons why Travelers, and not Karam, had priority to the settlement

proceeds. (R. 176). Karam responded to both Motions. (R. 183; R. 185).



Cn Gctober 12, 2012, the trial court granted Travelers’ Cross-Motion Seeking Pricrity 1o
Settlement Proceeds and denied as moot Travelers' Motion to Set Aside Judgment Entry and
Infinite’s Motion to Enforce Settlement. (R, 1972 at pp. 3-4, 12; Appz. 55-56, 643, Having resolved
the apportionment/priority issue in favor of Travelers, the trial conrt ordered payment of the agreed-
upon amonnts to enforce the parties” settlement. As the trial court opined:

in this case, the parties represented to this Court, gt a seitlement pretrial
conference, that a setilement had been reached and that the appropriaie
documentation would be prepared and executed by the parties, The J udgment
Entry issued by this Court was not an unconditional dismissal . . . as the
language used in the Judgment Entry was equivalent to the fact that a
settlement had been reached between the parties. The Judgment Eniry
dismissed this matter without prejudice and allowed the parties to file their
own dismissal order within 30 days. Therefore, this Court’s May 26, 2011
Judgrnent Entry was not sn unconditional dismissal but was a dismissal with
a stated condition that allows this Court to retain the authority to enforce the
settlement agreement. Thus, Travelers” Motion to Set Aside Judgment Bntry
is deemed moot and DENIED as this Court retains jurisdiction to enforce the
settiement agreement in this matter without the need to vacate this Court’s
May 26, 2011 Judgment Entry.
(K. 192 at pp. 3-4; Appx. 55-36).

Karam appealed the trial court’s final judgment. (R. 201). Tn a Decision and Judgment
entered on October 4, 2013, the Sixth Appellate District concluded that the trial court had
unconditionally dismissed the case, and that the trial court therefore lacked subject matter
Jurisdiction to issue its October 12, 2012 Judgment Entry. (R. [Court of Appeals] 23; Appx. 39-52).
The Sixth Appeliate District declared the October 12, 2012 Judgment Entry to be void, thus
dismissing the appeal for lack of & final, appealable order.

In its Decision and Judgrment, the Sixth Appellate District also determined that a conflict

existed between its decision and the decisions in Estate of Berger v. Riddle, 8" Dist. Nos, 66 193,



66200, 1994 WL 449397 (August 18, 1994), and Hines v. Zofko, 11" Dist. No. 93-T-4928, 1994
WL 117110 (March 28, 1994).

Travelers filed a Notice of Certified Conflict, as well as a Memorandum in Support of
Jurigdiction. Karam filed a Memorandum Opposing Jurisdiction. OnJ anuary 22, 2014, this Court
accepted the certified conflict appeal in Case No. 2013-1671 and the jurisdictional appeal of
Travelers in Case No. 2013-1795. The two appeals have been consolidated.

ARGUMENT

Proposition of Law:

A trial court’s entry of dismissal that (1) states the parties have resclved their

differences or have arrived at a settlement agreement, (2) states that the dismissal is

without prejudice, (3) permits the submission by the parties of a final entry of
dismissal, and that {(4) provides a time-frame for the filing of any final entry of
dismissal, is a conditional dismissal that does not divest the trisl conn of jurisdiction

to consider and enforce the terms of the settlement agreement.

This Court bas long recognized that a trial court has anthority to enforce a settlement
agreement reached by the parties during the pendency of a civil case. Mack v. Polson Rubber Co., 14
Ohio 8t.3d 34, 36, 470 N.E.2d 902 (1984), citing Spercel v. Sterling Indus., Inc. 31 Ohio 81.2d 36,
285 N.E.2d 324 (1972). Only when a case has been unconditionally dismissed does a trial court lose
authority to proceed in the case. Stafe ex rel. Rice v. McGrash, 62 Ohio $t.3d 70, 71, 577 N.E.2d
110G (1991). Thus, “{wihen an action has been dismissed pursuant to a siated condifion, such as the
exisience of a settlement agrecment, the court refains authority to enforce such an agreement in the
event the condition does not occur.” (Emphasis added.) Estate of Berger v. Riddle, 8™ Diist, Nos.

66195, 66200, 1994 WL 449397, *2 (August 18, 1994), citing Tepper v. Heck, 8% Dist. No. 61061,

1992 W1, 365283 (December 10, 1992).



The determination of whether a dismissal is conditional or unconditional depends upon the
language used in the dismissal entry. See Showease Homes, Inc. v. Ravenna Savings Bank, 126 Chio
App.3d 328, 331, 710 N.E.2d 347 (3 Dist. 1998)(“Whether a dismissal is enconditional depends on
the terms of the order.”). The Dismissal Entry herein was a conditional dismissal because the
Dismissal Entry (1) stated the parties had resolved their differences; {2} stated the dismissal was
without prejudice; (3) reserved to the parties the right to file a final entry of dismissal; and (4)
provided a time frame for the filing of the final entry of dismissal. Since the Dismissal Entry was
conditional, the trial court had authority to consider and enforce the terms of the settlement
agreement, and the court of appeals below erred in concluding otherwise,

The Dismissal Entry began by stating: “Parties having represented to the court that their
differences have been resclved.]” The Dismissal Entry thus acknowledged that a settlement
agreement had been reached. Language reserving jurisdiction to enforce a settlement “need nod be
highly detailed or precise.” (Hmphasis added.) Siate ex rel. Spies v. Lens, 5% Dist. No. 2008 AP 05
0033, 2009-Ohic-3844, §47, citing Nove Information § vs., Inc. v. Current Directions, Inc., 11% Dist.
No. 2006-1.-214, 2007-Ohio-4373, §15. “Rather, the entry of dismissal need merely affude to the
existence of a settlement upon which the dismissal is premised.” Jd. (Emphasis added.} Moreover,
even if a dismissal entry does not explicisly state that the dismissal is conditioned on a settlement of
the case, “it is dmplicit within its mandate that if the pariies did not reach an ultimate resolution, the
trial court retained the authority to proceed accordingly.” (Bmphasis added.) Marshall v. Beach, 143
Ohio App.3d 432, 436, 758 N.E.2d 247 (11™ Dist.2001), The statement in the Dismissal Entry that
“Iplarties having represented to the court that their differences have been resolved” directed that the

case had been dismissed pursuant to a stated condition — the settlement,



The Dismissal Entry further stated: “{TThis case is dismissed, without prejudice, with the
parties reserving the right to file an entry of dismissal within thirty (30} days of this order.” In
dismissing the case without prejudice and in reserving 1o the parties the right to file a final entry of
dismissal, the Dismissal Batry contemplated fufire action - the quintessential feature of a condition.
See Black’s Law Dictionary 335 (9% Ed.2009)defining “condition” as “{a] future and uncertain
event on which the existence or extent of an obligation or Hability depends”). (Emphasis added.)

The procedure conternplated by the trial court involved a two~step process: (1) the issuance of
aconditional dismissal without prejudice, followed by (2) an uncondifional and final dismissal with
prejudice. The procedure is a common one, and one that was sanctioned by the Tenth Appeliate
District in Hill v. Briggs, 111 Obdo App.3d 405, 676 N.E.2d 547 (10" Dist.1996).

In Hili, the parties entered into a settlement agreement of which the trial court was advised,
The trial court issued an entry noting the settlement and directing the parties to putona final entey of
dismissal. When a final entry of dismissal was not forthcoming, the trial court issued its own
dismissal entry pursuant o a local rule that reguired prompt submission of an entry of dismissal
following settlement. When the plaintiff subsequently refused to execute the settlement documents,
the defendant filed a motion to set aside the dismnissal entry and to enforce the settlement. The trial
court granted the motion (o set aside and then conducted a hearing on whether a settlement had been
reached. The trial court ultimately granted the motion 1o enforce the settlement,

The defendant appealed, arguing the trial court had no jurisdiction to consider the motion to
set aside the judgment entry and to enforce the settlement because the case had been unconditionally

dismissed. The Tenth Appellate District disagreed, stating:

10



The parties in this case advised the court that the matter had been settled and
the court put on an entry on September 22, 1994 directing them to subsmit a
final entry by October 11, 1994. No entry was submitted, so the court put on
its own entry under [Franklin County Court of Common Pleas (General
Pivision)] LocR. 25.03. Loc.R. 25.03 says that counsel shall promptly
subimit an entry of dismissal following settlement, but if they don't the court
may order the case dismissed for want of prosecution.[’] The purpose of the
rule is clear, Too often a case will be seitled, checks sent, releases execuied,
and the files closed without anyone bothering to dismiss the case which is
still open on the court’s docket. In such a case, a routine Loc.R. 25.03 entry
of distnissal would constitute a final and unconditional dismissal in the case.

In the case before us, however, there was a question on whether the matter
was actually settled and, thus, we find that the court had jurisdiction to
consider a motion to vacate its Loc. R, 25.03 dismissal,

id. at 409

Hill instructs that part one of the two-step procedure used by the trial court herein — the entry
of a dismissal without prejudice - effected a conditional dismissal of the case. Hill further instrocts
that if the case herein had progressed to part two of the procedure — the filing by the parties of a final
entry of dismissal — that such filing wounld have effected a fing! and unconditional dismissal of the
case. Since the case herein did nof progress to step two, the case was nof unconditionally dismissed.

Mot only did the plain language of the Dismissal Entry direct that it was conditional, the trial
court also orally communicated to the parties that the Dismissal Fntry was intended to operate as a
conditional dismissal. As the trial court explained during the hearing on Travelers’ Motion to Set

Asgide Judgment Entry:

TLocR. 5.05(F) of the Court of Common Pleas of Lucas County, General Division, provides
sumilarly: “Counsel shall promptly submit an order of dismissal following settlement of anycase. If
counsel fail to present such an order to the trial judge within 30 days or within such time as the court
directs, the judge may order the case dismissed for want of prosecution or file an order of wtticmcnt
and dismissal and assess costs.” (Appx. 79).
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... I'call them a placeholder entry, pending submission of whatever the final
entry is once you've finalized everything, and this is why the language reads
the way it is and why the case was dismissed without prejudice to allow you
time to complete the terms of the preparation of the full and final release, and
then submit your replacement dismissal order which is the effective one with
prejudice once all the release language and all the releases are signed and
executed and processed. So that's why it’s without prejudice. . . .

(R. 220 at p. 33; Supp. 33). In its final Opinion and Judgment Fntry, the trial court reaffirmed that
the Dismissal Entry was intended 1o serve as a conditional dismissal;

In this case, the parties represented to this Court, at a settlement pretrial
conference, that a settlement had been reached and that the appropriate
documentation would be prepared and executed by the parties. The J udgrment
Entry issued by this Court was not an unconditional dismissal . . . as the
language vsed in the Judgment Entry was equivalent to the fact that a
settlement had been reached between the parties. The Judgment Entry
dismissed this matter without prejudice and allowed the parties to file their
own dismissal order within 30 days. Therefore, this Court’s May 26, 2011
Fudgment Entry was not an unconditional dismissal but was a dismissal with
a stated condition that allows this Court to retain the authority to enforce the
settlernent agreement. . . .

(R. 192 atp. 3; Appx. 53). While it acknowledged this stated intention of the trial court, the court of
appeals did not give it effect. As the court of appeals stated in its Decision and Judgment:
Adrmiitedly, entering an unconditional dismissal of the action was not the
resnlt conternplated by the trial court when it issued its May 26, 2011
jndgment entry. . .. However, “a court speaks exclusively throu gh its journal

entries.” In re Guardianship of Hollins, 114 Ohio 5t.3 434, 2007-Chin-4533,
872 N.E.2d 1214, §30. Here, the entry unequivocally dismissed the action.

(R. [Court of Appeals] 23 at pp. 10-11; Appx. 48-49).

A court does speak through its judgment entries. However, if there is some ambiguity or
doubt as to the meaning of a judgment entry, a reviewing court is obligated to discern such meaning
from the record. See Lurz v. Lurz, 8% Dist, No. 93 173, 2010-Ohio-910, 417 (“The appellate court
should examine the entire record to discern the meaning of the judgment entry when the judgment is

unclear or ambiguous.”); Hofer v. Hofer, 35 Ohio Law. Abs. 486, 42 N.E.2d 163, 167 (9™ Diist. 1 9403
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quoting 34 Corpus Juris, Judgments, Section 794 {“In cases of ambiguity or doubt, the entire record
may be examined and considered” in determining the legal effect of a fudgment entry); In re
Grimsley, 449 B.R. 602, 615 (Bankr.8.D.Chio 201 B{*[TThere is nothing in the principle [that a court
speaks only through its jodgment entries and orders] that prohibits a court from reviewing the entire
record of a case . . . when deciding the grounds for, or the meaning of, a court’s judgment or order.
To the contrary, a court clearly may do 50.”). See also Hendrie v. Lowmaster, 152 F.2d 83, 85 (6™
Cir.1945), quoting Pen-Ken Gas & Oi Corp. v. Warfield Natural Gas Co., 137 F.2d 871 (6"
Cir. 1943)"Where a judgment is susceptible of two interpretations, it is the duty of the court to adopt
that one which renders it more reasonable, cffective and conclusive in light of the facts and the law
of the case.”).

This Court expressed a similar opinion in Jovee v. General Motors Corp., 49 Ohio 5t.3d 93,
551 N.E.2d 172 (1990), paragraph one of the syllabus, citing A. B. Juc, Tnc. v. Liguor Comrol
Compm., 29 Ohio 5t.2d 139, 280 N.E.2d 371, (1972), paragraph two of the syllabus, when it held:
“Where, in the interest of justice, it is essential for a reviewing court to ascertain the grounds upon
which a judgment of a lower court is founded, the reviewing court must examine the entire journal
eniry and the proceedings.”

The court of appeals was faced with conflicting case law concerning whether the language
contained in the Dismissal Entry rendered it a conditional or an unconditional dismissal. This
conflicting case law is discussed in detail in a subsequent portion of Travelers’ Merit Brief. The
essence of the conflict is that some appellate districts hold that langnage in a dismissal entry must be
meticulous and exacting in order for a irial court to retain jurisdiction, whereas other appellate
districts hold that such language need only mention a settlement and need not be detailed or precise

in order for a trial court to retain jurisdiction. Considering this conflict, and considering that in light

i3



of this conflict the Dismissal Entry was subject to two interpretations (because the Sixth District had
not decided the issue before this case), the stated intent of the trial court was critical. The interests of
justice required that the court of appeals give credence to the trial court’s intent,

Based upon the foregoing, Travelers respectfully requests that its Proposition of Law be
adopted and that this Court hold that an entry of dismissal that (1) states the parties have resolved
their differences or have arrived at a settlement agreement; (2) states that the dismissal is witheut
prejudice; (3) permits the submission by the parties of a final entry of dismissal; and that {4) provides
a time frame for the filing of any final entry of dismissal, is a conditional dismissal that does not
divest the trial court of jurisdiction to consider and enforce the terms of a settlement agrecment.

Certified Conflics Issue;

Whether a dismissal entry that does not either embody the terms of 2
settiement agreement o1 expressly reserve jurisdiction to the wial court to
enforce the terms of a settlement agreement is an unconditional dismissal.

This Court has never considered the question of what language nwst be included in an entry
of dismissal in order for the dismissal to be cansidered conditional. Ohio’s appellate districts have
considered the question, but their answers have varied.

At one end of the spectram are courts of appeals decisions holding that a dismissal entry need
not be highly detailed or precise, but rather need merely allude or make reference to 2 settlement in
order to render the dismissal conditional. Tustrative of this view is the decision of the Highth
Appellate District in Esvare of Berger v. Riddle, 8™ Dist. Nos. 66195, 66200, 1994 WL 445397, *3
(Augost 18, 1994), wherein the court beld that a dismissal entry that stated “[alll claims and
counterclaims in the above numbered cases settled and dismissed with prejudice at defendants®
costs” was a conditional dismissal that did not divest the trial court of jurisdiction to hear a motion to

cnforce the settlement. As Berger explained:
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The trial court’s dismissal was clearly a conditional dismissal based on a

settlement agreement and, as such, the trisl court retained jurisdiction to hear

a motion to eaforce the settlement agreement. Faced with a factoal dispute

concerning the nature and terms of the settlement the trial court properly set

the matter for an oral hearing to determine the extent of the disputed terms. . .
Id. at *3,

Similarly, in Hines v. Zofko, 11" Dist. No. 93-T-4928, 1994 WL 117110, *1 {March 28,

1994), the Eleventh Appellate District held that a dismissal entry that merely stated *“Jclase settled
and dismissed” was a conditional dismissal that did not divest the trial count of jurisdiction to
consider a motion 1o enforce a settlement. As Hines explained:

The judgment entry which dismissed the instant case stated: “Case settled and

dismnissed.” It did not merely state that the case was dismissed, Thus, the

dismissal was conditioned upon the settlement of the case. When the

settlement was not performed, the condition upon which the action was

dismissed failed, and the trial court retained suthority to proceed in the

action.
Id.  See also Marshall v. Beach, 143 Ohio App.3d 432, 436, 758 N.E2d 247 (11"
Dist. 2001 }although dismissal entry did not explicitly state that dismissal was conditioned on
settlement, it was “implicit within its mandate that if the parties did not reach an ultimate resolution,
the trial court retained the authority to proceed™); Nova Information 8ys., Inc. v. Current Directions,
Inc., 11% Dist, No. 2006-1-214, 2007-Ohic-4373, 915 (“Where a court wishes to reserve limited
jurisdiction, the language of the reservation need not be highly detailed or precise. Rather, the eniry
of dismissal need merely allude to the existence of a settlement upon which the dismissal is
premised.”).

Following the lead of the Eighth and Eleventh Appellate Districts, the Fifth Appellate District

in State ex rel. Spies v. Lent, 5™ Dist. No. 2008 AP 05 0033, 2009-Ohio-3844, §§46, 47, held:
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... When an action is dismissed pursuant to an expressed condition, such as
the existence of a settlement agreement, the court retains jurisdiction to
enforce said agreement. [Tabbaa v. Koglman, 149 Ohio App.3d 373, 2002-
Ohio-3328], citing Berger v. Riddle (August 18, [1994]), Cuyahoga App.
Nos. 66193, 66200. The detcrmination of whether a dismissal is
unconditional and the court is thus deprived of jurisdiction to entertain a
motion to enforce a settlement agreernent is dependent on the terms of the
dismissal order. Id., citing L-air Molded Plastics, Inc. v. Goforth (Febraary
24, 2000y, Coyahoga App. No. 74543; Showcase Homes, Inc. v. The Ravenna
Savings Bank (1998), 126 Chio App.3d 328, 710 N.E.2d 347.

The language reserving limited jurisdiction need not be highly detailed or
precise. Nova Info Sys., Inc. v. Current Directions, Inc., Lake App. No.
2006-1L-214, 2007-0Obio-4373, 915. Rather, the entry of dismissal need
merely allude to the existence of a settlernent upon which the dismissal is
premised. 7d.

At the other end of the spectrum are courts of appeals decisions holding that in order for a
dismissal entry to be conditional, it must either expressly embody the terms of the settlement or
explicitly reserve to the trial court continuing jﬁﬂsdictien over disputes arising out of the seitlement,
See Grace v. Howell, 27 Dist, No. 20283, 2004-Ohio-4120, 913 (since dismissal entry “neither
expressly embodied the terms of the settlement agreement nor expressly reserved jurisdiction to
enforce duties the settlement agreement imposed],]” trial court lacked jorisdiction to enteriain
motion to enforce settlement); Bugeja v. Luzik, 7 Dist. No. 06 MA 50, 2007-Ohbio-733, 48
(dismissal entry that “neither incorporated the seitlement agreement into its judgment eniry, nor
indicated that it retained the jurisdiction to enforce the terms of the settlement” was unconditional
dismissal that deprived the trial court of jurisdiction to take further action); Davis v. Jackson, 159
Ohio App.3d 346, 2004-Ohio-6735, 823 N.E.2d 941, 415 (9" Dist.)(dismissal entry that “neither
incorporated the settlement agreement into its judgment entry nor indicated that it retained

Jurisdiction to enforce the terms of the setterment” was an unconditional dismissal that deprived the

trial court of jurisdiction).
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In its decision below, the Sixth Appellate District adopted the more restrictive view espoused
by the Second, Seventh, and Ninth Appellate Districts:

Upon duf: consideration, we agree with the majority view of our sister
courts,[*] and hold that for a dismissal entry to be conditioned upon a
settlement agreement, the entry must either embody the terms of the
settlement agreement or expressly reserve jurisdiction to enforce the
settlement agreement. Therefore, because the dismissal entry in this case did
neither, it constituted an unconditional dismissal. Accordingly, the trial court
did not have jurisdiction to entertain Infinite’s motion to enforce the
settlement agreement or Travelers” cross-motion for priority in the settlement
proceeds.

(R. [Court of Appeals] 23 at p. 10; Appx. 48).

The rule of law espoused by the Fifth, Eighth, and Eleventh Appellate Districts is the better-
reasoned one and the one that farthers the public policy of this state. Settlements are favored in the
law. As this Court explained more than 40 years ago in Spercel v. Sterling Indus., Inc., 31 Ohio
St.2d 36, 38, 285 N.E.2d 324 (1972):

As noted in 15 Arserican Jurisprudence 2d 938, Compromise and Settlement,
Section 4: “The law favors the resolution of controversies and uncertainties
through compromise and settlement rather than through litigation, * * * The
resolution of controversies * * * by means of compromise and settlement
* # * results in a saving of time for the paties, the fawyers, and the courts,
and it is thus advantageous to judicial administration, and, in turn, to
government as a whole.” To this we might add that courts woday could not
successfully cope with the volume of their dockets in the sbsence of
settlernent agreements.

Accord Siate ex rel. Bd. of Cty. Commrs. of Athens Cty. v. Bd. of Directors of Gallia, Jackson,
Meigs, Vinton Joimt Seolid Waste Mgms Dist, 75 OChio 8t.3d 611, 617, 665 N.E.2d 202
{(1996)(“settlement agreements . . . are valid, enforceable, and highly favored in the law™), The rule

of law announced by the court of appeals below undercuts this policy.

5The view adopted by the court of appeals below is not a majority view. The view has been adopted
by the Second, Seventh, and Ninth Appellate Districts.
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The first alternative in the Sizth District’s holding - that for a dismissal entry to be
conditional it must embody the terms of a settlement agreement — prevents the parties and the
litigants from giving due consideration to the detail necessary to finalizing 2 settlement agreement.
In the typical case, parties agree in principle on the essential terms of a settlement in a mediation,
pretrial or seitlement conference with a court, but then engage in additional discussions before an
agreement is reduced to writing and executed. Requiring that a dismissal entry, filed to meet the
exigencies imposed upon the parties in a mediation or in a conference with the court, actually
embody the terms of a settlement agreement will discourage or impede the drafting of a final
agreement that is the result of mindful deliberation and that reflects the parties’ actual intent.

Moreover, requiring that a dismissal entry aciwally embody the terms of a settlement will
dissuade parties from entering into settlement agreements. Many, if not most, parties to a settlement
agreement do not want the terms of the agreement to be made a matter of public record. The
settlement that underlies the present dispute is one such agreement.® Requiring that a dismissal entry
actually embody the terms of a setilement agreement thus will hinder, not promote, seitlements,

The Siath District’s second alternative - that for a dismissal entry to be conditional it must
expressly reserve jurisdiction to the trial court ~ will discourage efficiency in the management of
litigation. The rule will result in the expense of new litigation to enforce settlement agreements and
thus will result in delays in the resolution of disputes due to the involvement of new judges and the
setting of new case management schedules and deadlines. Judicial economy would be better served
if the original trial judge, who is often familiar with the facts of the case and the intent of the parties

in entering into settlements, is permitied 1o resolve any controversies arising out of such settlement

*Infinite was so adamant that the terms not be disclosed that it prevailed upon the trial court to seal
the settlement agreement when it was made part of the record of this case.
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agreements. “Otherwise the compromise, instead of being an aid to litigation, would be only
productive of litigation as a separate and additional impetus.” (Emphasis added.) Tracy-Collins
Bank & Trust Co. v. Travelsiead, 592 ?,261 6035, 607 (Utah 1979).

Finally, the second alternative imposes an unnecessary and improper burden on the trial
court. Ohio’s courts of common pleas are courts of general jurisdiction and are presumed to have
jurisdiction over a particular controversy unless a contrary showing is made. See Schwarz vs. Bd. of
Trustees of Ohio State Univ., 31 Ohio St.3d 267, 272, 510 N.E.24 808 {1987 ¥ courts of common
pleas are courts of “original and general jurisdiction’™); Ohio Constitution, Article TV, Section
4(B)}{*“The courts of common pleas and divisions thereof shall have original Jurisdiction over all
justiciable matters[.]”); R.C. 2305.01 (“Bxcept as otherwise provided by this section or section
2305.03 of the Revised Code, the court of common pleas has original jurisdiction in a1l civil cases in
which the matter in dispute exceeds the exclusive original jurisdiction of county courtsL.1”). Accord
State ex rel. Rice v. McGrath, 62 Ohio 53t.3d 70, 71, 577 N.E.2d 1100 ¢ 1991 ¥only when a court
“patently and unambiguously lacks jurisdiction to consider a matter” will the court be deemed to
have acted outside its authority)(Emphasis added.) The rule of law announced by the couort of
appeals requires that a trial court affirmatively reserve jurisdiction, when the law presumes that
jurisdiction already exisfs. Such rule of law imposes an unnecessary and improper burden on the
trial court.

Based upon the foregoing, this Court should apswer the certified question in the negative and
hold that a dismissal entry need not embody the terms of a seitlement agreement and need not
expressly reserve jurisdiction to the trial court to enforce the terms of a settlement agreement in order

to render the dismissal a conditional one.

19



CONCLUSION

The plain language of the Dismissal Entry directs that it was a conditional dismissal, and the
record makes clear that the trial coult intended the Dismissal Entry to be conditional. The court of
appeals acknowledged the stated intention of the trial court, but did not give it effect. The decision
of the court of appeals is wrong.

Moreover, the decision of the court of appeals undermines the twin policies of encouraging
setilement agreements and promoting judicial efficiency. The re@uirﬁment that a dismissal entry
actually embody the terms of a settlement agreement will result in settlements that are negotiated in
haste and will deter out-of-court settlerents by parties who do not want the terms of such
agreements to be made public. The requirement that a diswmissal entry expressly reserve jurisdiction
to the trial court will discourage judicial economy and will prevent the court with the most
knowledge of the case from enforcing a seitlement agreement in line with its presumed jurisdiction.

Accordingly, Travelers respectfully requests that this Court accept Travelers’ Proposition of
Law, answer the certified conflict question in the negative, and reverse the October 4, 2013 Decision
and Judgment of the Sixth Appellate District.

Respectfully submitted,
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{8 13 This is an appes] from a Judgment granting appelies®s, The Travelers

Indemnity: Co. {*Travelors™), motion sesking priority 16 settlement procesds. Because the
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trial court Jucked Jurladiction o entertain Travelers® motion, we dismiss this appesi for
fack of 2 final appealgble order.
A. Pasts and Precedursl Backprousd
{82} On or around July 4, 2008, a fire caused over $13 million of damage to

Lid, Karamh Managed Propertics, LLC, and Toledo Properties, LLC {ﬁaiiﬁcﬁ%ﬁy
“Raram™). Karam insured the property through Thavelers, who paid Karam
spprovimately $8.9 million for the loss in exchange for a policyholder’s release,

{93} Subsequently, Infinits Soourity Solutions, LLC (“Infinite™), which provided
securlty serviees to the apartment complex, bought & claim sgeinst Karam for broach of
zontract for Karam's failure 1o pay for several months of gervives, Karam anawered snd
flled & counterclalm, slleging thet Infinkte negligently filled o stop residents from seiting
off the fireworks that staried the fize. Around the same time, Travelors initisted a
separale dawsuit against Infinite, secking to recover the amowst it paid to Karam for
losses sustained by the fire. The trial cowt consolidated thisad two cases. Despits the
congolidation, neither 'I"mvd%ﬁs nior Karaim fled cross-claims Yo delermins who haﬁ‘: |
priority to sy recovery sgalngt Infinite,

{4 4} Alter extensive discovery, the paties purportedly reached 3 settlevnent
agreningnt on May 19, 2011, Unfortunately, slibiough the settlernent sgroement was
disoussed ist pen eourt, ny record was made ofthoss proseedings. Futthermore, the

settlement agrsement wad not reduced fo writing and signed by the parties. The parties
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aduit that pursugat to the agreemend, Infinite will pay » fixed sum to setle the tort claims

against i, less an amount to settle its breach of vontract claim apainst Karsm.! However,

the parties disagres on the. extent of the egreement relative to-who has priotity @ the
fonds paid by Infinite. Motsbly, both Travelers and Karam concede that priority was not
determined during the settlervent discussions. Notwithstanding that the priority issue had
not yet been resolved, on May 26, 2011, the trial court sua sponts sntered & judgment
dismissing the sction.

{¥ 5} Shortly after this judgment was eatered, Karam filed an action in federal
couet, seeking, in part, 2 judgment that it {s entitled to all of the proceeds from Infinite
because the policyholder's release that it signed was not effective to overcome the
“miake-whole” docteine, Thereafler, Travelers moved the trial court, pussuant to Civ.R.
0B}, to vet asids the May 26, 2011 judgment entry dismissing the case, so that the trial
oourt could decids the priority fssue. The piarties brisfed Travelers” motion, snd the tial
court held sn oral hesring on the motion on September 6,'2{31}, The trizd court then took
the matisr under advisement.

{6} On Pebruary 13, 2012, Infinite mioved the teial court to enforee the
settiement agreement. Essentially, because the irial court had not vet ruled on Travelers®
Civ.R. 60(B) motion, and becauss the priority fusue hed still not been resolived, Infinite
sought an order requiring the parties to exeouts 2 release so that Infinite could pay the

agreed sum fo the court, thereby voncluding is role in the Htigetion, and sowing Karam

*Infinits s rtioved to seal soveral Hlings in this case so that the smount of the
settiement is not didelosed,
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and Travelers to contitiue to quarre! over the distribution of those funds, Travelers
rgsponded to Infinite’s motion, and filed & cross-motion seeking priority 1o the settlement
praceeds. Karam opposed Travelers crose-mofion, argting that the trial eourt ¢id not

' ave Jurisdiction over the priority lssue because the case had been unconditonally
dismissed, and, because priority was never an jssue that was presented to the court In the
pleadings, it was not necessary to the settlement. Travelers rephied that the May 28, 2011
judgment wes conditioned on the settiemant; sonsequently, the frial court retained
Juriediction 10 enforcs the settlement, Furthermore, Travelers argued that the settlenent
Included the partics” agreament that if they could not resolve the priority issue, they
would refurn to the trial coust for its determination,

{17 On Ootober 12, 2012, the trial court entered its fudgment on the respective
motions. The trial court detérinined that its May 26, 2011 judgment was a conditionsl
dismissal, and. therefors it retained jurisdiction to enforce the settloment sgreement
between the parties. Accordingly, it denled Travelers® Civ.R, 60(B) motion for reliéf
from judgment s moot, The trial court then decided the piority fssue, determining that
Travelers was entifled to the full smount of the setfiement proceeds. Ase msuif, the irial
vourt grented Travelers’ cross-motion for priority in the settlement procesds, and in light
of that-desision, denled fufinite’s motion to enfores the settlement sgreement 48 moot.

B. Assignmentsof Bryey
{§] 8} Karam has timely appealed the October 12, 2012 judpment, asserting three

assignments of error:
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. The triad cowd emed in declasing that Travelers hes priovity fo the

Infinite setiloment procesds hecause the cotrt had previcusly dismissed the

case unsonditlonsily, and thus, lscked sibjent matter furlsdiction to deoide

this issue,

2. The trisl court erred in veopening the case to decide the lasue of

pricrity where the seitlement agrsement Jid not address the fssue,

determiination of the issue was nof necessary 1o enfores the sgreement, and

the issue had not been raised in any pleading.

3. The tria] court srred in holding thet the policy's subrogation

clause superceded {sic) the equitable “muake-whole™ dottrine where the

¢lause did not expressly state that Travelers would have priority to finds

repovered by Karsm regardless of whether Karsm obtained a full or partial

recovery.
‘ I, Ansiysis

{9 9} In Karam’s first assignment of error, it argues that the tial coun facked
Jurisdiction o enforte the satﬁemeﬁt apresment because the action had alveady been
unconditionslly dismissed.

4] 10} As an initial matter, Travelers asgues that Karam hae waived any srpurqent
that the trial court lacked jurisdicfion. Trevelers relics on Figweroa v. Showtinie Builders,
Ine., 8th Dist, Cuyahoga No, 932486, 2011-Ohio-3512, § 10; which quotes Ohio State Tis
& Himber, Inc. v. Paris Lumber Co., 8 Ohio App. 33236, 240, 435 N.E2d 1309 (10t
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| Dist.1982), for the proposition thet “[ifhe entering Into the settlement agreement
condtitatés & walver of the defense of lack of jurisdiction and [is] 2 consent to Jurisdiction
solely for the purpose of enforcement of the settlement agresment in the sbsebce of some
provision In the agreement {tself to the conitrary.” However, Ohio State Tie & Timber
deall with personal jurisdiction over a parly 10 & contract, wherdss hete the irial cowrt’s
ability to enforos the settlement agresment s 2 question of subject-master jurisdivdon. It
i well-setiled that “[{Jhe lack of subject-matter furisdiction may be ralsed forthe first
time on appeal,” and “{iThe parties may fiot, by stipulation of sgresinent, confer subjest-
matter jurisdiction on s court, whers subject-maiter furisdiction is otherwise lacklng®
Foxv. Eion Corp., 48 Ohlo 81.2d 236, 238, 358 N.E.2d 536 (1976), everruled on other
grownds, Movning v, Ohto State Library Bd,, 62 Chic $1.34 24, 39, 57T N.E.24 650
{1991). %eréfﬁrﬁ, Karam hes not walved, snd could not waive, the Tssue of subjects
matter jurisdiction.

{4 11} Tuming to the merits of the assignment of error, fsa}e aote that a trial court
possesaes suthority to enforce o setilement agresment voluntarily entered into by the
pietied tc; ; lawsuit because such an agreement constitutes 5 Eindiﬁg contract. Maz:k‘ﬁ r
Polsow Rubber Co., 14 Ohio 5£.3d 34, 36, 470 N.E.2d 902 {19%4), Purther, “[wihen an
action is dismissed pursusnt to 4 siated condition, such as the existence of # settlement
agreement, the court retains the authority to eaforce such sn agreement in the event the
condition does not oovar,” Estate of Berger v. Riddle, §th Digt. Cuyahopd Nos. 65195,
66200, 1994 WL 449397, *2 (Aug. 18, 1994), Howsver, we also note that a trisl coutt
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loses furisdiction to proceed in & matter when the vouet has unconditfonally dismissed the

 aotion. Stale ex rel. Rice v, MeGrah, §2 Ohio St.3d 70,74, 37T NE.24 1100 (1991).
Therefore, the threshold issue In this case is whether the tris] court's Bay 2&, 2011
juﬁgmenf constituted a conditiona! or veroonditions] disnviveal of the action.

1% 13} “The determination of whether a dismisen! is wiconditions], thus depriving
& court of jurisdiction to entertain a motion fo enforos & settlerment agroement, iy
dependent upon the terms of the dismissal order” Le-dir Molded Plustics, Inc. v,
Gaforih, Bth Dist, Cuyahoga No, 74543, 2000 WL 218345, %3 (Feb. 24, 2080), diting
Showcase Homes, Inc, v. Ravenng Savs. Bank, 136 Ohio App.3d 328,331, TIO NB.2d
347 (34 Dist. 1998). Here, the dismissal entry stated: “Parties having represented to the
sourt that thelr differences have been resoived, this case 15 dismissed without prejudice,
with the parties reserving the right to flle an enfry of dismissal within thirty (30) days of
this order.”
& 13} In Humingion Nad, Bank v Hodinard, 6th Dist, Lucas Ne. 1-11-1223,

2012-Thio-4993, § 15-17, we recognized that Ohlo courts have taken different views on

| whether similar langunage constitutes 8 conditions! or unmndiﬁénai dismissal. Kavam
urges us {o adopt the view of & number of lstricts that this laniguage {s an unconditional
dismissal becauss it does not expressly smbody the terms of the settlement agresment nor
expressly reserve jurisdiction to enforee the settlement agrecment, Davis v Jacksoy, 159
Ohio.App.3d 346, 2004-Ohio-6733, 823 NE.2d 941, 7 15 (9th Dist.), citing Cinnamon
Woods Condominiun dssn., Ine. v. DiVite, 8th Bist, No, 76503, 2000 WL 126738, 52

7,
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{Feb. 3, 2000). See Grace v. Howell, 34 Dist, Montgomery No. 20283, 2004-Ohin-4120,
¥4, 13 (dismisaal entry stuting the matter hag "been sottied and compromised to the
satisfaction of all parties as shown by the endomsement of cotmsel below” heldtobean
unconditional dismissal); see also Showease Homes, Ing. 51 329, 331 {"This day came the
partics end sdvised this Coutrt gt the within cause hes beon settled. ITTS THEREFORE
ORDERED that the complaint and perties” respective counterolaims be and hereby are
dismisaed with prejudics™); MeDougal v. Ditmore, $th Dist, Stark Ne, ’2@8 CA 06043,
2005-Oldo-2019, § 16 (*Upon sgreement of Counsel for Mlaintiffs snd Counsel for
Defendant, this matter Js dismissed with prefudios to refiling™y; Bugafa v. Lazik, Tth Dist,
Mahoning No, 06 MA 50, 2007-Ohio-733, T 8 (“case settied and dismissed with
prejudice at defendant’s cost™); Smith v, Nagel, 9th Dist. Summit No, 22664, 2005-Chio-
§222, 96 (*The court, having been advised that the parties Have reached sn agreement in
this sase, orders this matter 1o be marked *SETTLED and DISMISSED™); Bayburr v.
Tive, 10th Dist. Franklin Nos, $5SAPEDS-429, 95APE08-1106, 1595 WL 723688, ¥1-2
{Dee, 3, 1995} (*“The within sctiop is hereby settlod and dismissed with prejudics, Costs

’ paid.™y; Nova Info. Svs., e v, Curreid Directions, Inc., 1 1th Dist. Lake No. 2006-1-214, )

2007-Ohio-4373, § 36, 16 {“by agresment of the parties, * * *The Complaint * * « j3
hereby dismissed with prejudive. The Counterclaim * * * and ¥ ¥ & Thigd Party
Complaint % * # ars hereby dlzmissed with prejudice™),

{14} Travelors, ol the other hand, arvgues that we should adq;ﬁt the view of the

Eighth District that mierely reforring to 2 seidement agreemaent is sufficlent to form a
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vonditional dismissal. See Berger, 8th Dist. Cuyshogs Nos, 66195, 66200, 1994 WL
449397 8t *1, 3 (“All claits-and counterciairna In the abiove numbered cases settied and
dismissed with prejudice” was “clearly 8 conditional dentissel based on & settlement
sgreement”™; Fisto v, HAM Landscaping, Ine., 31 Dist, Cuyahogs No, 80538, 2002-
Chio-6481, ¥ 10 (“instant matter is seitled and dismisved” held 1o be a conditional
disnyissal), Travelers also points out fiat the Bighth Distriet Is not alone In reaching this
asncimi@éx, citing Hines v Zofke, 11th Dist. Trimbull No, §3-T-4928, 1994 WL 117110
{Mar, 22, 1994}, in which the Bleventh District held that g .disnﬁsssﬁ entry which stated,
“Case settled and disx;ﬁss@d,” was 8 conditional distissal,

{4 15} Pusther, Travelers relicy on Murshall v, Beach, 143 Ohio App.3d 432, 436,
758 NE.2d 247 (1 1th Dist,2001), in which the Bleventh District again heid that the trial
court retained jurisdiotion to consider 5 motion to enforce's settiement agreement. In that
c8se, the entry stated, “Cése setfied 4nd disimissed with prejudice, sach party to bear thelr
own costs. Judgment enfry to follow. Cate mmimiaé‘.” ¥d. 8t 434. However, the parifes
never filed s separate entry, not compléted s fermal settloment agreement. Jd, gt 435.
Q’x;s of the parties subsequently filed 2 motien to enforce the settlement agxta;ment, The
irial court then held 2 hearing, determined what the terms of the séitlernent agreement
were, and granted the motion to enfores the agreement. On appeal, in addressing whetlter
the trial coust had jurisdiction 1o sonsider the motion to-enforce the seitlement sgreament,

the Bleventh District reasoned,
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Although the [dlsmissal] order does pot explicitly state that the

dismissal was cénditioned on the settlement of the case, it is implickt within -

its mandate that if the parties did not resch an ultimate resolution, the trial

cc}ﬂﬁ retained the autherity to proceed secordingly. This cotchusion is

furiher butiressed by the trial conrt’s siatement that & second judgrent

gnfry was to follow. Jd st 436
Travelers argues thet s simdlar result should be reached here, whers the dismissal neder
seferenced that the parties had resolved thefr differences and contemplated that a second
Judgment entry would be forthooming,

{§ 16} Upon dus consideration, we agree with the majority view of our gister
eourts, and hold that for a dismissal entry to be conditioned upon 2 settlement égreemem,
the entry must efther embody the terms of the seitfoment agreement or expressly reserve
Jurisdiction to enforce the seitlement agresment. Therefore, because the dismissa] entry
in this case did nefther, it constituted sn nconditions! dismissal, Ascordingly, the trial
eourt did not have furdsdiction 1o entestaln Infinite’s motion to enforos the settlement
;gfeemam or Travelers® cross-motion for priority in the setilement procesds,

{4 17} Admittedly, entering an unconditions! dismissal of the sotion was ot the

result contemplated by the: trisl cotirt when it issyed its May 26, 2011 judgment entry, As

the court fated gt the hearlag on Travelers® Civ.R. 60(B) motion,
{Yiouve made more out of the entry than the Court placed on the

record, That is, T call them a placeholder entiy, pending submission of

10,
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whatever the final entry is onve you've finalized everything, and this is why

the fangusge reads the way it is and why the cage was diamissed without

prejudice to. allow you time to complste the terms of the preparation of the

full and final refease, and then submit your replacement, dismisssl order

‘which i¢ the effective one with prejudice vace sl the wolease language and

all the releasss mre signed and executed and provessed,
However, “a sourt speaks exclusively through its jounsl entries.” In re Gueardianship of
Holling, 114 Oblo 51.3d 434, 2007-Ohio-4555, 3';’:2' N.E2d 1214, 930, Here, the entyy
wnequivorslly dismissed the action. Unlike Marshall, the provision that the pacties
“reservied] the righi w fle g entry of dismissal” did not gualify the initial dismissal on
the entry of 8 second. Instead, it merely provided the parties an option thet they may or
may not have exercised. Because the parties did not file » replacement entry of dismisss],
the May 26, 2011 judgmmient remains i «ffeot?

{8 18} Furthermors, the fict that the dismissal was without prajudice setually
supports our conelusion that the adal count backs jurisdiction over the settiernent
agreement. Dismisssl without prejudice does not mean thit the dismissal fs 8 plaechoider

having no effeot; rather,

? Notably, Lucas Connty Court of Common Pleas Loe . 5.05(F) provides s procedure
for settloments in ¢ivil cases thet mey Kave avoided this resul: “Counsel shall promptly
subrhit an order of dismissa] following settlement of spy case. If counsel fail to present
such an order to the trisd judge within 30 days or within such tine as the cowt directs, the
Judge may order the case dismissed for want of prosseution or file an order of settiement
and dismiseal and sssess eosts,”

H.
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{it] means thet the plainiffs claim is not to be unfavorably affected
therehy; all rights are to remain as they then stand, leaving Jim or her free

to institute-» similar sujt. The parties are put back in thelr original

positiony, and the plaintif may (nstitute s s,ecel)ﬁd action upon Hhe same

subject matter, In g typical civil action, g dlsim that is dismissed “without

prejudice™ may be refiled st & later date.

Disenivsal withiows prefudice velleves the trinl covwre of all jurisdiction

aver the matier, and the detion is treated gs though it had never been

sommenced. (Emphagis added.) 1 Ohio Jurisprudence 3d, Actions, Section

170 (2019),

{§19} Thersfore, becauss the trial court lacked jurisdiction 1o enfores the
settiement agreement, its Ciotober 12, 2012 judgment is vold, State ex rel Ohiv
Demoeratic Party v. Blackwell, 111 Ohio 5.3d 246, 2006-Ohio-5202, 855 N.E.24 1188,
§ & ("If 2 vourt aets without jurisdiction, then sny proclamation by that cowrt is veid.”).
Accordingly, Karam's first assignment of error is well-taken, rendering Keram's geeond
and thisd assignments of error moot, ;

I, Certification of Confliet

{6 20§ Article IV, Sectfon 3{B)(4) of the Ohic Constitution states, “Whenever the

Judges of 2 eourt of appesls find that % judgment upon which they have sgreed is In

conflict with » judgment pronounced upon the same quesiion by any court of appeals of

12,

Appx. 19



the state, the fudpes shall cenify the revord of the cdse 1o the supreme cowt for review
and fina! determinstion.” »

{§21} In grder to qualify for s certification of confliet to the Supreme Court of
Obio, 2 case must mest the following theee conditions:

First, the certifying court must find that its judgment is in conflict

with the judgment of s court of appesls of another dlsirict and the asserted

conflict must b “upon the same question.” Second, the slleged vonflict

st be on a rale of lew—not facls. Thisd, the journal eniry or opinion of

the certifying couts must elearly set forth that nile of Jaw which the

eertifying court contends is to conflict with the judgment on the same

guestion by other district courts of sppeals.” Whitelockv. Gilbane Blde.

Co,, 66 Ohlo 3634 594, 596, 613 N.E.2d 1032 (1993).

{§ 22} We find that our holding today is in conflict with the Bighth District Court
of Agpeals’ decislon in Bstate of Berger v; Riddle, 8th Dist, Cuyahoga Nos, 66193,
66200, 1994 WL 449387 (Aug. 18, 18943, and the Eleventh District Court of Appeals’
decision in Hines v, Zoflo, 1 1th Dist, Tﬁumbuii No. 93-T-4928, 1994 WL 117110
{Mar. 22, 1994). Accondingly, we certify the record in this case for review and final
determination to the Suprems Court of Chio on the Sllowing Issue: Whether a dismisss!
entry that does not either embody the terms of & setflement agreement or expressly
vegerve jurisdiction to the trial court to enforce the terms of ¢ settlement agreement is an

unvonditional dismissal,

13
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{923} The parties are divested to 8.0t PracR. 8.1, ¢t seq., for guidancs,
1Y, Conclusion
£% 24} Baead on the forkgoing, the Ootaber 12, 2012 Judgrent of the Lucas
County Court of Comunon Pless iz void, and hds sppeal is dismissed for Inck o s finsl
appestable order, See Stote v Gilmer, 160 Dhio App.3d 75, 2005-Ohlo-1387, 825
NE.2d 1180,% 8 (6th Dit.) (4 vold Judgment Is not o finsed appesiable ordar). Tosts ars

sasessed b Travelord purmuant to our disoretion wnder App. R, 24{4)

Appes! dlemissed,

A verfificd gopy of this entry shall constingte the mandste prrsuant to App R, 27, Sz
aiso 6th Dist. Los. App. R, 4.

Mk L. Pletrvkowski, 1.
Adiene Sinoer P

Stenhen A, Yerbrougl, L
CONCUR,

This desision Is subject to fusther editing by the Supreme Court of
Olis's Reporter of Dectsions, Parties interested in viewing the inal reported
version sry advized o vish the Ohlo Sugreme Cpurf's web site att
http/lwerw geonetetattohusrod/aewpd P isource=g,

14,
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DAVID T. MATIA, J.1

Plalotiff-appellant, Sanford Berger, appeals from the Judgment

of the Cuvahoga County Court of Comman Pless, Case Nos, QP-12%845

and CP~167640, dated Bugust 24, 1933, in which the trial courh
granted in part and depfed in park defandants~-appelless Lindell
and Doborah Riddle's motion to enfords sgettlemant agreemsnt.
Pleintiff-appellant alsc appeals the tulsl courk's denial of his
motion for partial vecation of judgment. plaintiff-agpallant
assigns tvo errers for this sourt's rTaview.
Plaihtiff-appellant's appeal is not wgll saken.
I. WHE PROTS
This action arises ous of a bobmdary dispute betwsen adioining
property ownersg, plaintiff-appaliant, Sanfound Barger, and
defendants~appelldes, Lindell and Deborah Riddle. This dispute
zesulted in the filing of tws lawsulbs in the Quyahoga Court of
Common Pleas, Case Nog, CP-128085 and 167648, These cases wsre
eonsclidated and set for trial on September 14, 1933, On the day
of trisl, & settlemant was veathed bebwess the partiss, On
September 15, 1992, the twial edurt jouenalized the following
antry:
AL alaims and eounterclaims in the above
numbsred oasss settled snd dismissed with
rrejudice at defendants’ costis.
The terms of this settlement were soon disputed.
On Mareh 3, 1993, defendants-appalless, the Riddles, filed »
morion te enforde setilement agreewent, befendants-appelless
conterid that the gettlement provided as follows:

R
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{1} ?i&in&iffwﬁyﬂailaﬂt v regeive 414, 000.00;

{27 platntiff-appallant to éxecute a full and final raleass;

{3} plalngiff-appellant $o sxetite d4 ednsent agresment

(47 plaintiff-appellant snd defendarve-~-gappallises to exacuts s

mutual relesser

(3]  defendanteesppelless to regeive $2,500.006.

The congent sagreement in gugation apparently gave defendani~
appelles, Lindell Riddie, apssds o plaintifi-gppellant Berger's
property fox the limited purpose: of pruning trees logabsd along
the property line, Berger denisi that the conzent agrsement was
aver part of the oversll debtlement styreemnsnt.,

On Jume 7, 1993, the trisl dourt held a hearing on dafendants-
appelless . motion Lo enfoire the setblamoent agregnent. On Jung §,
1993, the trial court journalized the following enteys

Counsél present, hesring ha#. Defendapta
motion to enforce settlemant granted in part.
Hr, Riddle is ron t5 enber ontn Barger's
property. all pazties agresd o saps.

On hugust 24, 19%3, & senond Judgment snbyy vas Journalized by
the trial court pertainming to defendants-appelless’ motion to
enforce sectlement agreement. This sntey provided that def&ndamﬁam
appellews' motlon was granted in part and denled in pazt. The
entry went on 0 state that Berger was “decmgd” to have gxecuted

& full and final releass dnd the consent agreemént. In addition,

Berger and defendants-appellées were “doomed” te have expsuted g

mutusl release eand Berger was ordeced to pay defendantg-appelloss

32,750.00 as consideration for the mutual release, Lagtly,
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ﬁeﬁand@n&ﬁmapp&lLees‘wﬁra-afdgrEﬁ te wtay off Berger:'s Droperny
and Berger was andeﬁsd‘to.amay.dff'defahdantswﬁgpellee5’_pfnperty.

Attached to ths cougt's Judgmgnt antry vers ths full snd final
zelease exmsuted by Berger. The ¢onsent agreemsnt Higred by the
abparngys for the partiss and bthe murual release signad by Serger,
him attscney and ﬁeﬁ@ndaﬁtgwapp@llaes¢ ghtorney, The oengant
agreement allows defendants-appsl losy &4 ‘continue to prune,
maintain and sare for the swisting pine trees, ornapenssl traes ang
plants, ths centerlling of which are on Riddles’ pruperty, but whickh
plentings are slse alwng the commen properey Ling, Barger AGrees
0ot Bo imtarfers with these plants or theiy oot pystems, "

On September 16, 1993, plaingiff-appallant Berger filed a metion
for partial vacation of Judgmeni,  In she motion, Berger sought tno
vacatse the séction of the gounsent agreement allowing Riddle on the
property to prune and meintadn pite twess, ornamental brees and
plants. Berger also soughi 30 vacsts the ssetion of the éentry
erdering  fHerger to pay  defendants~appallces 52,750.00  as
congiderasion for bhs mutusl reliden.

On  Hovember 30, 1983, tHe trial court denied plaintliff.
appellant's moblion for partial vacation of Judgmeng,

Plaimciif ~sppellant timely bréught the inatant appeal.

1Y, PIRBT ASSIGNEENT OF BREOR
Plainitiff-gppellanc's fipst asgignment of error stabes:
THE AUGUST 24, 1993 ORDER, WHICH HATERIALLY
CHANGED THE TERNS OF THE SEPTEMBER 15, 1892
SETYLED AND DISWISSED WITH PREJUDICE ORUER,
WAS VOID FOR LACKE OF JURISDITTION,

-~
-
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A, THUE Issue RAIBED:  DID UHE TRIAL COUR'T KKVE‘JUEIEBICTiGH
?l&iﬂtiffw&ppallanm»Bergex-axgues, through his flrst Bagignment
of erxor, that the teial dourg’a judgment entry dated August 74,
1392 waz vold for lsck pf Jurdgdiction, Spamiﬁiéaliy, Berger
srgues tiet, ones the rrial pourt journalized its cxder gattiing
and dismissing the underlyiiy cesss, 4t lost all Jurisdictien
abdant the £iling of a Civ.a, 60(B} motdon to vicate.
Rlatntiff-appellant's First arslygnhenit of errer s not well
Lakern,
B: THE STANDBRD DF REYIRW

trial court possesses the autherity o enforce a settlemsnt

ENid

agreement voluntarily entersd ints by the partiss to a Lawsuit,
#ack v. Polzon {19843, 12 Dhio 1,34 34, Spereal v, BEevling
fndustries {1972y, 31 ohip St.2d 35, & trisl ocourt leses the
suthowity o progeed in a matter when the mOurt Gacunditionalily
dismizaes an action as the. court no Ionger retasns jurisdiction to
act., State, ex rel. Rice . MeBrath (1981}, 62 9nio S&.3d 745,

When am action {s dismissed pursuant to a statad condition, such
4% the existence of & getilement agreement, ﬁﬁm.emmzc retainsg tha
authority to enfonce Buch an agreemsnt in the event the zondition
does not veour. Tepper v. Heck (Bec. 10, 19823, Cuyahoga App. Ho.
£1081, uneporied; Hings v, Zafko [Mareh 22, [1%34), rumbuli
County App., No. 33-T-8938, unraportad.

In the evesmt tha®t & fastual tlepgute arises cahgerming; Lhas
existence oy the terms of & s&tilamernt agreswent, as in this

insténce, Obhio courts have held ‘that &n evidentiary hearing iz

I -
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requlred in oxder %o determine the rmatura of The purportsad
setilement. Palmer v. Kalser Found, Health {1991), 64 Ohio Apg. 3d
140.

C. THE TRIAL COURP POSERSSED JURISDICTION T0 ENPORCE THE SEPTLRRENT
AERERNENT

In the ¢dse sub judite, the trial douri's éntry dated Séptembar
15, 1992 guates eclearly that #£11 the eolaims snd pounterclaims
betwesn the parties were settled and dizmissed. ©On March 3, 1993,
the trial cout was made aware of a glspute concerning the terma
of the purported séttlement.,

The twial sourt's dismissal wés clsarly 8 conditional dismizszl
based on & ssttlement agreamant and, a8 such, the trial wourt
retained jurisdiction to hear a motion to enforce the settlement
agreemant. faced with 2 factual dispute concerning the nature and
terms of the settlewment, the trisl court propeply set the matier
for an bral hearing to deteiming the extent of the dhsptuted terms.
Paimer, supra.

At the evidentiary hearing, the ocourt detesrmined that the
parties had, Jr fact, resched a sebtlement and gridered that the
settiment agreement by enforced. Flaintiff-appellant s acrions
also indicated that & sottlemnent was redched. .?laiﬁﬁiﬁf%appallann
not only negotisted the settlement cheok for 514,000,080 but also
exgputed the full and £inel release and the mutual release, in
additdion, plaintiff-appeliant's attormey algse signed the eonsent

agreemenht on behalf of plaintiff-appellant., rt iz plaintiff.

appiliant's congention that his attorney was not authorized Lo sign

P G e

Madd iy

<.
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the conseit agreement; howeveyr, the autBerization for an athornagy
to settle & clisnt’'s claim need not be ekpress, but may be
dacertained from the surroonding clrounstances. Z11iabs v Geperal
Hoters  forp. {199&}, ¥2 Ghic app:3d 485. Givaen the facts
aurrounddng the Instant actisn, i¥ can bhe satid that plaintiff-
appellant ‘s atvorney was authotived o sign the consent agreemnant
and settle the overall elain.
Accordingly, plalntiff-appellant's first dgsignmgnt of eyror ls
not wall taken,
I11. SECOND ASSIGNMENT UF BEREOR
-Plaintiff»@gpal&antﬂs sgcond agsiygnment of error stases:
THE TRIAL COURT'S NOVEMBER 30, 1593 ORDER,
DIGHMESSING THE RRPRELLANTS [IV.R, £0[B) HOTION
FOR PAR?IAL VACATION OF THE AUGUBT 24, 1893
JUOGHENT , CONSTITUTED PREVUDICIAL ZRAOR.

A, THE IBSUE RAISED: WHETHER THE TRIAL COURT ERRED TO PLAINTIPP-
APPELLANT 'S PREJUDICE

Plaintiff~appellant Berger agues, through hiz second &dssignment

3
3

of arcor, that the frisl court's dismizsal of his motidn for

fS

partial vacation of Judgment constituted prefudicial error, For
the reasons that follow, plaintiff-agpellant's asevond ass igninent
of &#fror is not well taken.
B. BTANDERD OF REVIEW

Te prevail on a motion Biought under Civ.R. 80(8B), & novant must
demonstrate that: (1) the party has a meritorious defense or claim
o present 1f rellef s granted; (2) the party is entitled to
relisf under ong of the grounds setated in Giv.R. §U{B} (1) thiough

{3} and (3} the motion is made within & reascnable timg, and,

‘»;.j ¢ s
RV , fﬁdugs
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whets the grounds of relief azs Giv K, GBI (1} te Civ.w, G083y,
REL more thes ons Year sfter the Judoment . Grder or provesding wag

entersd ar takew, grg At omarse Flovtrie, rae. V. ARD rﬁd‘aséﬁes,

Irc, {18783, 47 Bhio B4.2d 148,
Chy R, BUIBY staves,

£y Histukeg. :ixmdftmrf:&zzﬁa; 8xougdble
nEglens newly discovered gvidence; frand;
2EZ.  On motion A Spon apeh L2EMS a8 ars
Just, the Lourt may rélievae & panby op His
degal, representagive from a final Judgment,
Deder o procesting for tha Tokiowing TR,
{1} migtake, Lnadvariance, . BuYpriss o
BRCUBalle pe SR & newly  discovepsd
evidence which by dus ditfoenom sould not have
been disgew #ogd in Bide te nove £or a pay
trial undew Rule 59(my s {3} fravd (whether
heretofore Seriominated . latrinsic oy
exteing Lo, mlsrepresantation Or  gther
misconduct  of an, adverse Party: {4y the
Judgnent  has hesy. Batisfind, relsased op
Sischarged, 8L 8 priop judgriant upon whieh jg
i8  based fas bean revarsad  or otharwigs
vavated, ox iy is Mo longer egquitahle that the
Judgment should have Brosgestive anel ;
S% {8} any other reasdl funtify
the judgment, The moetion shall be mEde within
8 reasonabla timé, ang for reasong (i, {2}
aad (3} pow HEYe  tHan oy yeERE afrer the
Jucagment, srder o rovedding  wag gntered op
taken. A ng vion under thig subdiviagiog (B}
Hoes not sffacy the finality of a Judgment op
suspend lcg eperation,

The Pratedure for obtaining any relisf from
a Fudgment shall ke by wotion as Presoribed 4n
thase rules,
8. THE TRIAL réump DID NOT ERR Tﬂ‘PLALBTIFFwAP?ELL&HT‘S-?REJEEZCE
In the case gup Fudice, piaintiff»appellant has failed Lo medr

the fhres PRIl test wet fopen in gvE, Sipra, in order +o prevail

B8 CiveR, 60(B) motion to vacars judgment Although the MmOt fdn

for paruial vacation of Judtment was timely fileq, Flaintifs.

Vi e
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sppellant Ras falled o set forth sither a meritoricus olaim oz

defense to present if relis

i granted or thac he ig entitled ro

ralief undsr the grounds smusgsated in Chv.R. §0{BL{ 1} thiough {83,

Pbaintiff@apgellanh*s.geﬁ@nd designment of arror is not well take

Judgment of tha trial ceurt Lz sffirmed.
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It is erdered that appellses recover of appaliants thelr cosgts

harein taxed.

The wourt finds Lhere were resgonable grounds for this appaal .
It iz ordered %fhat z special mandete lssue out of this court
directing the Common Pless Cours bo carry this Judgment into

exstdtion.
A ceftified copy of this emtry shall constifure the mandate

pursuant to Rule 27 of the Rules of Appellate Procedurs
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This sntry s made pugsdant e the third sentense of Zule
Ohio Rules of Appellate Prdvgdure. This {s an arnouncement
Ten (10} deys from the date hereot this
indicste iou nalization, at which time
antl order of the court and time perind

H.H.
22{xy,
of decision {se® Rule 25y,
dodument will be stamped to
it wil} begone the fudgment
for review will begin % wun,
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WADER, J.

This s an acoeleated calendar apped, wi:aic:iz hes bean submitted for consideration
upon the brief of appellant, Appelies, David A. Hines, has not participated in this |
appesl.

On Asgust 17, 1992, appelier, David A, Hings, filed 3 oomplaint requesting an
injonchon and money damapes agalngt appeliant, David B. Zofkn,  Appellant and
'aypaﬁw suhsaquently entered into 2 seitlerment agreemert, which is not included In
the yecord,

The wial court, on February 21, 1993, fled & judgment entry stating: "Case
setfled and dismissed.® On April 20, 1993, appelles filed 2 "Motion to Baforce
Settlerent Agreement.” An vrder was then mﬁm’aﬁ on Fune 5, 1993, by the wial
conrt, after » hegring on the motlon was held, The record does not contain a
gamseript of this hearing or a0 sppropriste substitote. “The crder granied sppeliee’s

motion to enforce fie settlement agropment and entered judgment for appelles in the

smount of $3,500 plus interest.  Appellud thinely appesied, assigning the followitig
a3 esvor:

"o appellant's prejudics, the trial court erred in entering 2 wopsy
judpment ngadnst him.”

Appeliant asierts that once the trigl coudt had enteved an opder demissing the

- gt f; mtmxz., 3 selafued no jursdiction w enforce the seviementi agreement which

i pm&pmm Yy chiamissal, Appeliant does not chalienge zha edistence or validity of the

e 41 A o srabr 3 . Lot
- rugs . ¥ 2 175 pemnd M”w-a‘ r-' o ey gt ¢ o e wine b e ow onie gy
LG
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3
settlernent ngregiment, but asserts that appelics was obligated & procesd tuough 2

Ciy, R 60(8) motion 1 vacate the dismissal, prior to requesting enforcement of the
- setilement agresment, or io file a separste action on the setlement dontract.

Althotgh proteeding through a i;;ivoﬁ, H0(R) mnﬁm to vacate the Slamissl orin
9 sepavate gction ¥ anforce the setflement apresmint are permissible avenves, they
are not required wnder the facts in this cess. When an acton is wncenditionatly
| dlsmissed, the trial court loses avthority 10 proceed o that matter, Svate ax rel. Rice
v. MoGrath (1981, 62 Ohie 86.3d 70, It therefore follows tat when a roaltter I8
covlitionally dismisted, (he trisl coust zetains suthority to procsed In the matter if the

conditton upon whith the cuse was dismdssed does not occur.  CF Tepper v Beck
‘(D@c, 14, 1992y, Cuyshopa App. No, 61061, unreported, fa. 1.

The judgment entry which dismissed the fnstant case stated: “Case seitled and
dismissed,” Tt i vot merely state that the case was dipmissed. Thug, the dismissal
was gondifionsd wpon the setflement of the case.  When the settlement was not
pecformed, the condition upon which the action way dismisesd failed, and the trial

court retained suhoely o procesd In the action.

%’ :’Nw w.b‘«;"“'f"" Vﬁi» ”5& éﬁw&

CTTTIT SRR 47 APPEALS OF DM, ELEVERTH Adprlisre ErprucTy
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%
Thus, we hold tha the wiid cowt proceeded propesty by condusting 1 hearlng gnd
entering judgment ypon appelive’s motlon o aforee the settlement agresment,

The judgment of the il court Iy heeshy affirmed,

Pt d A T e

/ TUDGE ROBERT A, NADER

CHREINTLEY, P.J., Heents,
MABOREY, J., coraus.
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STATE OF UHIO ) W TER COURT OF APPRALS
TH DISTRICY

COUNTY OF TRUMBULL )

Plaintiff-Appeliee, JODGMENT ENTRY

.y ‘YS -
DAVID E, ZOEKO, CASE NO, 93-T-4928
Defendant-Appeliant.

For the reasons stated i the Opinion of this court, the assignment of extor is

without merit, and ¥t is the judgment and order of thiz court that the judgment of the trial

DAtA T e

IDGE ROBERT A. NADER

oourt is affiemed.
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R E

I Introduetion

{91} This isan ppeal from a judgment grafiting appellee’s, The Travelers

Indemnity. Co. (“Travelers®), motien sseking priority 16 settlorabnt proveeds, Betaust the
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tril sourt facked jurisdiction to entertaln Travelens® motion, we dlamiss this appeal fr
isck of 5 finsl appeslable order.
A, Pacts snd Proveduss] Backeround
193} On or seound July 4, 2008, & firs coused over §13 million of damage to ey

Ll Karnrh Mansged Propertles, LLC, and Toledo Properties, LLC (sollectively
“Karam™), ¥aram: insured the property through Traveless, whi peid Karam
spprovimately $8.9 million for the loss In exchenge for s polisyholde”s releass.

193} Subsequently, Infinits Sevurity Soitions, LLC (“Inflnite”), which provided
security services to the apartment complex, brought 8 clalt againgt Karam for breach of
vontract for Karam’s failure o pay for several months of vervices, Karam answered snd
Bled 8 counterclaim, slleging that TnSnite negiigently filled to stop residents fom setiing
off the fireworks thet started the fire, Around the sare lshe, Travelers inftiated &
sepurate lawsuit sgainst Infinite, sesking to recover the amount it pald to Keram for
losses sustaingd by the fire. The wwial court consolidated thesd two otsey, Despite the
consulidtion, neither Travelors nior Baram fled srose-clais to determine who haé k
priority to any recovery againgt Infinits.

{4 4} After extensive discovery, the parties pusportediy reashed a suitlerent
agreetnent on May 19, 2011, Unfortunsiely, although the setlernont sgreoment was
discussed i open court, av reord was mads of those procsedings. Fusthermore, die

settiement agrosment Wil not reduced to writing and signed by the pariies. The pardes

Appx. 40



admiit thal pursiant ic the agreement, Infinlte will poy & Bued mum to satfle the tort olalms
against i, Jess an smount 1o settle its breach of voniact claim sgainst Karam,! However,
the parties disagree on the extent of the agresment velative to-who has priosity ta the
funds paid by Infinite. Notably, both Travelers and Keram conveds thet priority wasnnt
determined during the settlement discussions. Notwithatending that the priority issue had
not vet besn rasolved, on May 26, 2011, the trig! court wua sponts entered g judgment
dismisving the action,

{4 53 Shortly after this judgment wes entered, Karam filed an action in federal
cowst, seeking, in part, a judgment that it is entitled o all of the proceeds from Infinite
because the polieyholder’s relesss that it signed wis not effective to overcome the
“make-whole™ dovtrine, Thereafise, Travelers moved the tris! court, pursvent to Civ.R,
SO{HY, to get aside the May 26, 2011 judgment entry dismissing the case, so that the tial

court could declde the priority Iasue, The parties briefed Travelers® motion, and the wial

court hield an oral hesring on the motlon on September 5,12%1 1. The trisl court then took

the matter under sdvisement,

{5 6} On Fébrugry 13, 2012, Infinite nioved the triel ootrt to enforve the
sattloment agreoment. Basentially, because the tial souet had not yet ruled o Travelys”
Civ.R. 60(8) motlon, and because the priovity issus had still aot been resolved, Infinlts
sought sn order requiring the parties to oxgonie a relosse g0 tht Infinite could pay the

sgreed sum to the court, thereby soncluding is role in the Hilgation, and sllowing Karam

* Infinite s mioved to scéi sovert! Hlings In this ceive so that the amount of the
settfement is not digclosed,

Appx. 41



ad Travelers o continue 1o quars} over the distibution of thoss funds. Travelers
rosponded to Infindte’s motion, and fled o cross-motitn sexking priosity 10 the setilement
proveeds, Karam opposed Travelers cross-motion, argting thel the Irial court did riot

K have jurisdiction over the priodiy Issue because the cass had been unconditionslly
dismissed, and, because priority was never en fssue that was presented o the court in the
pleadings, it was not necsssary to the setfloment. Travelers replied that the May 26, 2011
indgment was conditionsd on the seitiement; conseguently, the Gial sount retained.
Jurisdiction 1o enforor the seftlement. Furthemmore, Travelers argued that the sstflement
included the partivs” agresment that if they could not resolve thie priority issus, they
would relurn to the idl coust fur it determination,

1473 On Qotober 13, 2012, the tlal cow entered is judgment on e respeetive
motions, The trigh oot deférmined that its May 26,2011 judgment was a conditional
disnissel, and therefire it retained jurisdiction to enforoe the settlement agresment
between the partles. Accordingly, it denled Travelers’ Civ.R. 60(B) motion Bor relisf
fom judgmant &5 moot, The wial court then decided the priority lssus, determining thet
Teavelars was srtiflod to the Aoll mount of the selement proceeds. As & xesalt, the trial
eourt granted Travelers” cross-muting for piority in the settlement proveeds, and In light
of thit declsion, dended Infinits’s mothn to enforee the seitlement agreement 8§ meot.

B. Assigamenisof Evyor
{4 8} Kerwm has thoely appealed the October 12, 2012 judgmant, asserting three

susignments of erron
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1. The teist oout erred in declaring that Travelers has priority ta the
Infisite setilnment proceeds beoauss the sourt had previously dizmissed the
cuse uneonditionally, snd thus, lscked subjoct matter furtsdiction to decide
this issus.
2. The trial coust erred in reopening the case to deelde the isus of
priority whers the setflement agreoment did not addross the Issus,
determination of the issus was uol nectusary 1o enfores the agreement, and
the issus had not been raised in any plesding
3. Tae trle sourt erved in holding that the policy’s subrogation
slauss superceded (sic) the equitable “make-whole” dovtrine where the
clause did not sxpressly state that Travelers would have priority to fiands
recovered by Karam regardisss of whether Earem obtained a full or pastial
TEROVETY,
{i. Anulysis
£ 9% In Kararn®s first assignment of srror, 1t negues that the triaf court facked
jurdsdiction o enforos the seﬂ!&méﬁt‘ ggresmment becsuse the action fiad glready bcmA
unconditionally dismissed.
1€ 19} As s initial master, Travelers asgues that Kamm has waived sny argiment
that the trial court lacked Jurisdistion. Travelers welies on Figueroa v. Showtiie Builders,
Jne., 8th Dist, Cuyshoga Ne, 95246, 2011-Ohio-3912, 110, which quotes Chis State Tie
& Timber, fng. v. Paris Lumber Co., § Oho App3d 216, 240, 458 MLE.2d 1309 (10
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Dian 1982}, for the proposition that “{fihe entering into the scttlement agresment
constitites & walver of the defonse of lack of Jurlsdiction and [is] & consent io jurisdiction
solely for the purpose of enforoersent of the setliement sgreement {n the absebce of some
provision iy the»agrcéme’ntﬁtseifw the contrsey.” However, Ohic Staie T¥e & Timber
doalt with persoral Jurisdiction over & parly to s contraot, wherses here the rlal court’s
sbility to enfores the sefiioment agredment 13 2 question of sublect-ouiter jurisdiction. Bt
is well-settied that “[iThe lack of subject-matier Jusisdiction may be vaised for the first
time on sppeal,” and “[ihe parties sy vot, by stipulation of agresiment, sonfe? subject-
raatter jurisdiction on & eout, whers subject-matter hrdstlction ls dtherwise lacking.”
Fox v, Eaton Corp., 48 Oltio 5174 236, 238, 358 N.B.24 $36 (1976), overruled on other
grownds, Monning v. Ohle Stote Library Bd., 62 Ohio 81.34 24, 29, 57T N.E.24 650
{1991). meréfare, Kargm hos not weived, and could not walve, the Issue of sublecte
mgtter jurisdiction.

£ 11} Turning to the merits of the sssignment of ervor, we note that  trlal court
possésses authority to enforos a seitlement sgreement voluntarily entered into by the
pagtios tc; ; Tawauit bocause such an agreement eonstitutes 8 bﬁmﬁng contract. Mack‘ﬁ |
Polsow Rubber Co., 14 Ohio 8t.3d 34, 36, 470 N.E.2d 907 {1984}, Further, “[wihen an
astion is dismizzed pursusnt to & siated condition, such 23 the wiistenes of 2 settloment
agreement, the ool retaing the authority to snfores such gn sgreement fn tha event the
condltlon does not ovsur,™ Extate of Berger v. Riddle, 8th Dist, Cuyshogd Nos. 66195,
56200, 1994 WL 449397, *2 (Aug. 18, 1994). Howsver, we alst note that a trigf coust
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loges jurladiotion to procsed ih 5 mutter when the vowrt has vnconditionstly dismizsed the
- action, State ex red, Bice v. MeGrath, 62 Oldo 8054 76, 71, 577 1LE.24 1160 {1891},
Therefire, the threshold issue in this case is wheiher the trigl comt's May 25, 20611
juﬁgmmf wonstituted 8 sonditional or nneonditional dismissel of the action,

#1123} “The determination of whether a dlemissal Is unconditional, thus depriving
g sourt of furlsdiction to entertaln 8 motion to enforee & settlement agroement, is
dependent upon the tevms of the divmbssal order” Le-Alr Modded Plowtics, Jrs. v,
Gofirih, 8tk Dist, Cuyahoga No. 74543, 2000 W1 218388, 3 (Peb. 24, 2000}, ching
Showenge Homes, fue. v, Ravenna Sovs, Bonk, 126 Chio App.34 328,331, T HE2d
347 (34 ¥ist. 1998}, Hers, the dismissal entry stated: *Parties baving represented to the
govet thist thelr differences have basn resclved, this case is dismissed withowt prejudics,
with the partles reserving the right to file sn enbry of dismissal within thirty (38 daye of
this order.”

19 13} Yo Huntingfoss Natl, Barik v. Molingri, 6t Dist, Lucas No. Lo11-1223,
2012-Ohlo-4993, § 15-17, we recoguized thet Ohlo courts bave taken different iyiﬁws oR
 whether slmilar langusge constinites a vonditional or u;imndiﬁéna& dismissal. Keram
yrges us ¢ adopt the view of & nomber of districts that this languags is 2n wneonditional
dizrissel becauss it doss not expressly embody the torms of the settioment aguement noy
ewpressly reserve Jurisdiction to enfores the setttement sgreernent. Davie v Jacksok, 159
COhio App.3d 346, 2004-Chio-6733, §23 NE24 841, § 15 (9th Bist), clting Clmamon
Woods Condomintaum Assn., Ino. v. DiVite, 8th Digt. No. 76503, 2000 WL 126798, #3
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{Feb, 3, 2000}, See Grace v, Howsl], 24 Dist, Monigomery No. 20283, 2004-Chin4130,
4 4, 13 {disrmissal entry stating the matter hes ¥been settled and compromized to the
satisfaction of 8H parties as shown by the endorsement of course] balow" held o be an

unconditional dismissal); see alse Showonse Homes, Ing. 81329, 331 (“This day cams the

purties and sdvised the Couet thiat the withiz cause has besn settled. 1718 THEREFORE

CRUBRED that the complaing and partiss® respective sountersiaims be and hereby are
dismdssed with prefudics™); Meliougal v, Ditmore, 5th Dist. Stark Mo, 2@&35 LA D0D43,
2009-Clilo-2019, 9 16 (“Upon agreement of Counssl for Plaintiffs snd Counsel for
Defendad, thds matter Is dismissed with prafudies fo refiling™); Bugeja v. Luzlk, Tt Dist.
Mshoning Mo, 06 A 30, 2007-Ohie-733, § 8 (“case sctiled wnd dismiseed with
prejudive st defeadunt’s cost™); Smith v, Nage!, 9th Dist. Summit No. 22664, 2005-Ohio-
$222,% 6 {*The court, having beew sdvised that the parties Kave reached an sgrdement in
this edse, orders this matter 10 be marked *SETTLED and DISMISSRED™); Baybust v,
Tice, 108 Dist. Franklin Pos. 95APR0S-525, DFAPEOS-1106, 1995 WL 723688, *1-2
{Dec, 3, 1995} (“The within sction s hershy settled and dismissed with prejudics, Costs

" paid”y; Nove l}njén Sy, o, v. Currers Directions, Inc., 11th Dist. Lake No. 2006-1-214, )

007-Ohio-4373, 4 3-8, 16 (“by agresment of the pariies, * * *The Conplaint® * * i3
‘hereby dismissed with prejudice. The Counterclaim * * * and ¥ ¥ * Thisd Party
Complaint * * ¥ dre horohy dismissed with prejudics™,

{9 14} Travelers, ori the other hand, arguss that ws should adopt the view of the

Bighth Diatrict that merely reforring to & settlement agreoment is sufficient i form
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conditions] dismissal. See Berger, Sth Dist, Cuyaboge Nos. §6195, 66200, 1924 WL
449397 at #1, 3 (Al clsling and counserclaims in the biove nmbered cases settied and
dismissed with prejudice” was “slearly s conditions! dismisssl based on g settiement
agreement”™y; Fiseo v, HAM, Landecoping, Inc., 8th Dist. Cuyalioga No, 80538, 2002~
Ohio-6481, 9 10 {“instant matter ia settiod and dismissed” heldtobe s sonditional
Bemissal). Travelers alsn polnts out st the Bighth District is not alons In yenching this
nﬁncmio'n; eiting Hines v, Zofbe, 115 Dist, Trdmbull Mo, 93-T-4928, 1894 WL 117110
{Wiar, 32, 19943, in which e Eleventh Districtheld that g diemissal entry which stated,
*Case sestled and disx;aissad;' way 8 conditional dismisenl,

14 38} Further, Travelers relicg on Marshall v, Beack, 143 Ohilo App.3d 432, 436,
758 N.E.2d 247 (1 1th Dist, 2001}, inwhick the Eleventh Diistriot again held that the trial
court retained jurisdittion 1o consider 2 motion to enforer's sa?ﬁament agresment. Inthat
case, the entry stated, “Case settled and dismisted with prejudive, ench prety o bear thelr
own costs. Judgment entry to follow. Case concluded.” 2. ot 434. However, the parties
never filed & separate eniry, norcompléted s formal settioment agrecment. I a1 435,
{)‘a;e of the parties subseguently filed s motion to enftires the setilement agta;m%if The
irinl oozt then heid 2 hearing, determined what the terms of the settlement sgrosmant
wige, snd granted the motion to snforse the agresment. On sppeal, in addressing whethier
the trist soust had jurisdiction to consider the motion to-enforce the settiement sgreament,

the Bleventh District roasoned,
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Althongh she [dismiseal] order doos not explicitly stét& that the

dizmissal was conditioned on fhe seiffement of the gase, it iz impliclt within

ity mandute that iT the parties 31 not resch an ultimats reselution, the trial

wm& vetained the autherity to proceed gooordingly. This conclusion le

further buttrsased by fhe trdad conet’s statement that s second judgment

entry was to follow. 14 a1 436,

Travelers argies that a similar result should be reached here, whers the digrainsal order
referenced that the parties had resohisd thelr differences and contemplated that & second
Judgment sntey would be fortheoming,

19 16} Upon due considseation, we agree with the majority view of our slster
gourts, sad bold that for a dismisssl entey to bevonditioned upon a geitiement égxeemna
the entry must sither smbody the terms of tie settloment agreement or expiressly ressrve
Jurisdiction to enforce the seifiement agrsement, Therefors, Because the dlsmisss] entry
in this case 0id nelthsz, it vonstinuted an ynconditional digmissal, Acvordingly, fhe trial
sourt did not have jurisdiction to enteriain Infinite’s motion to enforce the seftfement
;gmmm ur Travelers® sross-motion for prictty in the setilement procesds.

{4 17} Admiitedly, entering as unconditionsl dismisssl of the astion was not the

seqult sontempiated by the rin} cotrt when it issued its May 26, 2011 judgment soly, Az

the court Reted ot the hearing on Travelers’ Clv.R. 60(B) motion,
[¥lou've made more-ow of the entry than the Cowt plecsd on the

revord, That is, 1 call them s placeholder entiy, pending submission of

1¢.
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whatever the final entry is onte you've finalized everything, and this is why

the language reads the way it is and why the case was dismissed without

prajudics to.allow you time 1o complets the terms of the preparation of th

fisll smd Singl rolense, and then subunit your replasement Jismisssl order

which Is the effective one with prejudics oncs ull the relesse langunge and

all the refenses sre slgned snd axcouted and processed.
However, “a court speeks exclusively through is jousnal entries” Jrre Goaedionship of
Holiing, 114 o $1.34 434, 2007-0hio-4555, 8721 B.24 1214, 4 30. Here, the entry
unequivocally dismissed the sction. Unlike Morsholl, the proviston that the parties
“reservied] the right 1o e an entry of dismissal” did not gualify the injfial dismissel on
theentry of & zecond. Instead, it merely provided the parties an option thet they may or
riay not have exercised, Bocanse the parties did not fle & replacement entry of dismissal,
the May 26, 2011 judgmient remaing in effect?

1% 18) Purthermors, the fect that the dismissal was without prejudics sstually
suppors our conclusion thet the il court licks jurlsdiction over e setiiement

agresmnent, Dismizsal without prefudice dos niot mean thit e dismissel Is 4 placeholder

having no effest; rather,

2 Motably, Lucas County Court of Comemon Fleas Loc R, 5.05(F) provides a procedurs
for settloments in Sivil pases that may have avoided this results “Counsel ahall promptly
submit ag order of disngsss! following settlement of any oase. I counsel full to present
such an order to the tris] judge within 30 days or within such tinus ss the cout directs, the
fudge may order the case dismissed for want of prosecution or file sn order of settlerent
and dismissal and sazess costs.”

138
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{1¢] means that the plalofifPs cluim is not to be unfaverably affecisd
thereby; all rights are 10 remaln as they then stand, leaving him or her fise
to institute o shmilar suit. The parties ave put back In thelr vriginal
positions, and the plaintif may institute s mgmzi- aciion vpon the sams
subjost matier. In a typioal oivil action, & dlaim that is dismissed “without
prejudive™ may be refilsd at & later date.
 Dissivval withows prefudice relleves the wigl court of all furisdiciion
aver the mattesr, and the dotion is teated « though I bud riever been
commenced. (Bmphagis edded.) 1 Ohlo Jurisprudénce 3d, Actlons, Section
170 (20133
{413} Therefore, baceuse the trial court lacked jurisdiction to enfores the
settloment sgreement, its Olotober 12, 3012 judgment is vold, State ex rel Ohis
Democratic Party v. Blackwell, 111 Ohlo 5034 246, 2006-Chin-5202, 855 N.E.24 1188,
9 & {*If'= court acty without jurisdiction, then any proclamation by thet vowrt iz vold.™),
Accordingly, Karam's first assignment of error is well-isken, rendering Kdram's second
and third assignments of errer moot, h
1, Certification of Confliet
{420} Article IV, Section 3{B)}(4) of the Ohic Constitution states, “Whenever the
Judges of a court of appesls Sind that & judgment upon which they haveagreed is In

coniflict with » judginent pronouriced ypon the same question by any court of sppeais.of

12.
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the state, the Judges shall certify the recond of the cdse to the supreme coust forreview
and fingl dotermingtion.” |

{4 214 In ordér to qualify for s certifiention of sonfiiet to the Supreme Court of
Chio, 8 caze mugt mest the Rollowing e conditions!

First, the certifying court must Hrd that #s judgment.is In conflict

with the Judgment of a oot ol appeals of wnother distriet and the asseried

sonflict st be “npon the sume question.” Sepond, the elleged vonfiict

st be on & rule of law-not fots, Third, the jownal enfry or opindon of

the certifying oour must glestly st forth that role of faw which the

certifying coun contends is in confiler with the Judpnend on the same

guestion by other disirict courts of sppeals.” Whitelock v. Gilbarie Bldg.

Co., 86 Olio 5134 394, 596, 613 NE2d 1032 (1993},

{9293 We find that our helding today s In senflict with the Bighth Digtrict Court
of Appealy’ decision in Hviate of Berver v Riddle, 8th Dist, Cuyahoga Nos, 66195,
66200, 1994 WL 449397 {Aug. 18, 1994}, an¥l the Bleventh Disiret Count of Appesls’
desision in Hines v, Zofko, 11th Dist, ’i‘ﬁzmbni-i HNo. 93-T-4928, 1994 WL 117110
{Mar. 22, 1994), Accordingly, we certify the record in this case forreview and final
determisiation {0 the Supreiné Coust of Ohio on the Sllowlng lssus: Whether a dismisssl
entry that does not oither smbody the torms of 5 settlement agresineint or expressly
reserve jurtediction 1o the toial court to enforcs the termis of & seitioment spreement is an

unconditional dlsmissal,

13
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19 23} The pariies are directed to 800 Piac R, 8.0, ot seg,, for guidance.
I¥Y. Conzlusion
{% 24} Based o the forsgoing, the Cotober 12, 2012 judgment of the Luses
County Court of Common Pleus is vold, and this sppesl is dismisssd for lavk of & finat
sppestable order, See Stare v Gilmer, 160 Ohlo App.34 75, 2005-Chio- 1387, 825
NEZ4 1180, % 6 (5th Dist) (a void judgment is not & finsl appealable ordes), Costsare

sssevsed to Travelers puranant to our discestion under App R, 24{4).

Appes dlemiszed,

A sertificd vopy of this satry shall constitits the mandate pursuant 16 AppR. 27, Ser
alzo &th Dist.Loc.App.R. 4.

Blark [, Pletrykowski, 1.

Arlene Sinper, PJ.

Stenhen A, Yarbrough, I, '
COMCUR.

.....

Tois devision 15 subuct 1o further editing by the Supreme Court of
Oii's Reportsr of Denlsions, Parties Interested in viswing the final reporied
versicn aes advised v vight the Ohlo Supreme Cout's web site sl
hitp/fwwarsconet stats.oh uafrod/newpdlsoures=6.

14.
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%M&y 19,2011, amﬁl&mmﬁmﬁm&w&skﬁdvﬁ&&ia Court where the parties verbally

1 O May 26,2011, thig Court Isaued i3 own Judgment Batey

ir differences have besn
Hemisged mﬁa@mmﬁm@,wﬁh thﬁ@miw seserving therightio fleanenbry
of digemissal within thidty {30) days of this ordes.” (fudgment Entry of this Court file-siamp

ed May

26, 2011). The parties never filed thele own entry of dismisssl.
On June 20, 2011, Tyavelers filed ts Motion Set Asids Judgment Balry frren effori to

sridress issuss tnvolving the priodty/appostionment of the settioment proceeds

¢ sravn. ‘This mutter was fally blefid by the purties.
saring on Travelers' Motionto Set Aside Judgment

Butry, The Court heard orel seguments of coungel thet were in addition to the paxties’ writien briefs.

Upon sonclusion of the hearing, the Count took Traveless' motion under sdvisement. Subseguently,
on Pebrusey 13, 2012, Tnfinite fled s Motion fo Enforce Settlement by Order of Entry of Release

g8 o the terms of setioment seached by the paties &t the May 19, 2011 getflement pretrial

dentified above have been fully briefed and ave now decisional.

syesthet this Court retainsthe suthority

resment of seitlement between B8 purties and that the Mhuﬁm!pﬁamy o the

proceads is a teres of the settlement, Karem aiguss thet the settiement peanhed resnived all pending

claims end that the lssue of distribution/priority of the proceeds of the seitiement is & new maer

agreemnent and relense wes aot exssuted on that date by the pasties
siaced upon the :
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whizh has now becomes the subject of s Federal Court action® Thus, Karem &
was divested of jusladiction to handls this maties.
ehih District Coust of Appeals of Ohic In Bsvave of Berger v. Riddls, 1954 Ohlo App.

LEXIS 3623 {Ohlo Ct. App., Cuyshogs County Aug, 18, 1994), stated that:

ns wial coust possesses the authiorty to enfores
agreemment voluntarily sxtered lnto by the purties to
v, Polson (1934}, 14 Ohlo 5134 34, 470 N.E.2d 50%; Soercel v,
Steriing Industries (1972), 31 Ohlo S1.24 36,283 H.E24 324, A nlsd
suthority to procesd {n & oatler when the co

unconditionally dismisses an action as the cougt 10 longer retaling
jurisdiotion to act. Stae, ex rel, Rice % MeGroth (1991}, 62 Ohil
$1.34 70, 577 N.B.2d 1100

When an action is dismissed pussusnt to a stuted condition, such as
ent, the court retalns the authority

LT

the existence of 8 settiement agroen

to enforos such an agresment in the event Ge conditlon doss not
oucur, Tepper v, Heck (Dec. 10, 1992), Cuyshoge App. Ne. 61061,
unreporiad; Hinesv. Zafto (Morch 22, {1554}, Trumbull County App.
No. 53-T-4928, unreported.” /d ot 5-6.

by the pasties, The Judgment Entry issued by this Courl wasnotan unconditional dismissal
in Berger asthe Ia

besn reached betwesn the perd atter without prejudice end
allowed the parties to file thelr own dismissel order within 30 days. Therefors, this Cowt's May 26,

9011 Judgment Bntry was not an unconditionad dlsmlssal but was adismissal with & stated condition

that allows this Court to retain the suthority to enfores the seitiement sgreement. Thus, Travelerd

we;lin March of 2012, the Federal District Court stayed its maiter pending this sction being
Fes
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Miotion 1 Set Aside Judgment Botry is deemed moot and DENIED as this Coust retaine jurisdistios™
15 enforee ths ssitle

sment agresment in tis matter without the need to vacate this Cowt's Mey 25,

2011 Judgment Bntry.

Teavelers sots forth the terms of the setlement in its motion to act aside judgment enixy as:

1) Travelers and Karam agreed to gettls thelr olsims against Infinite for & total sum of $850,000.00;

2) Infiniteagreed to settls 1ta 397,000.00 clain sgainst Karam for $25,000.00 which Travelers sgreed

swould be made from the $850,000.00; and 3) Karam agreed thet the $25,000.00 pald to Infinite from

the tots} settlement of $850,000.00 was 2 cradit to Traveless sgainst eventual division of e

remaining $850,000.00 in proceeds batween
In i1s motion o enforcs settlemént, Infinlte moves this Coust to enfurcs the ssitlement
reachsd by the pertles on May 19, 2011 by enteringan Ordey setting forth the terms of the saitiement

and relesse, Infinite ssserts that after months of w&i&ixag Sor & sottlement agrsement and releassto be

v EE

betwesn the parties, Infinite clrculated a proposed seitiement agreemen
Karam ol Teravelers. Infinits was never provided feedback o objestion to the propossd

sment and release by Karam or Travelers. Infinite states that no party dizputes that

s settlement was reached and thus, Infinits asls this Court to enter an Order setting forth the terms

of the settloraent sgreament and releass and pormining Infinite to pay the setilement funds Info the

Court.
Invesponse, Travelers files & Cross-Motion Seeking Priority fo Settloment Procesds which
files

sts Soeth the reasons why Travelers haspriority to the $825,000.00 settlemesst procseds. Karem

s memorsndum In opposition to Traveless' crose-motion argaing that s eutitied to & portdonofthe

4
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$825,000.00, Thus, the only lssue remaining to the resclved is complate the settiem

iz the izsue betwesn ?mmiem snd Es

sem 93 o the epportionment/pricrity o the $823,000.00

grgnenenis made by the pa
SUTNeryY af tha faets of this cess ars in order,

sties on the issue of apportionmeent, & brief

The instant metier consists of two consolidated matters srising out of a July 5, 2008 fire gt
the Hunter's Ridge Apartment Complex in Toleds, Oblo, (Travelers’ Response to Infinite's Motion
to Bnforce Seitlement by Order of Entry of Releass and Croze-Motion Seeking Priority to Settloment
, Proceeds, p.3). The first action, captionsd Jnfinite Security Solutions v. Karam Properties I, Lid

with eege o, (109-3781, was commenced by Infisite a3 8 collestion astion ageinst Karen

unpsld bills. (Travelers’ Rosponse to Infinite’s Motion 1o Enforce Ssttiement by Order of Botry of

Relesse and Cross-Motlon Seeking Prlority to Settlement Proceeds, p.3). The sscond sction,

captioned The Travelers Indenusity Company v, Infiniss Security Solutions, LLC with cage no. CI05-

$8,879,824.20 Sre related damage olslm pald by Travelers o Karem
Infiite’s Motion to Bnfosos Settlement by Order of Batry of Releass and Cross-Motion Seeking
Prioeity to Settlement Proveeds, p.3).

In suppost of its position for prlority of settlement procesds, Travelers srguss that Karam

sased sl clalms selsing from the fire st Hunter's Ridge and that release preciudes Karan
recovery of any of the settiement proceeds and entitles Travelers to indemnification, Travelers

SHowever, Infinite’s Hability policy only bed Hmits of $1,000,000.00. (Travelers’
R@g@m m hﬁm@%’s Motlon o Enf@m S@aﬁm& by Order of Entry of Releass and Cross-
Motion Seeking Priority to Seitiement Proceed

NI NN 2 TRHRIADY v . 2000QUONOOOORCCOUDTEPOOD. 0 G *00000 sne e 8




frther argues that the language of its policy gives Travelers
by Infinite and the "make-whols” doctrine dues not apply in this cese where the p@iiwy language

clear and unambliguous,

subrogation clause does not glve Travelers priority to the Infinite settlement procseds

cleuss falls to Includs langus sessary 10 vender the "meke-whele” dootrine Inspplicable,

Resolution of this issue requires consideration of provisions conteined in two separste
veen Travelers and Kasam; and the full, final and complete

Karem at Section ¥, Subsestion 2 of tie

Cleneral Provisions, there is a provision titled Subrogation - All Other Coverages. Section X,

Subsection 2, states, in pertinent parl, thal;

sson or orgenbzation to of for whom the Company® makes
under this poliey hes sights to resover damages Som

transferved to the Company to the exient of
such payment. Thet persen or orgenizstion must do everything
necesssry 1o secure the Company's fights and must do nothing after
ﬁw E@ss £ hmpelr them, The Company will beentitled o pﬂ@sﬁ&y @f

@m@m of oosts, inourved by the Company.” (Exisskt
Travelers’ Responss to Infinie’s Motlon 10 M@m 8

ATAELTEAES }'.




The Pull, Fipsl, and Complete Release of Clsim for Hunisr Ridge's Apartms

Travelers znd Karam stotes, in pertinent part, that

REFORE, for and In considerstion of an sdditionsl
AR &y TEW@E@?S of Bighg Hundred and
7 Eight Thousan undred and Fourtesn sud 72/100
Dollars {33?3,4%72}3 for a total @mm Million Bight Hundred
snd Seventy Nine Thousand Blight Hundred Twenty Fowr Dollsss md
20/100 {33,879,824. 20}, ¥aram doss jolntly and sevesally, for imif
and for any and ol! persons, firms, corporations and entities claiming
by or through them, mﬂf@riﬁs successors and assigns, heveby mkm,
awuﬂ& m& forever discharge Tegvelers and its parent companiss,
00e9s08S, assigns, di‘mm agents, investigators, employess, and
all @m@r persons, firms, corporations and legal entities whomsosver
which ars assoclated wﬁh vaaﬁm from any and every claim,
demand, right oz causs of scion, ofwhatsoever kind ornatue, arising
from this clalm.

§H @

agrees to indemnify and save harmiess Travelers, lis paremt
3, sucesssors snd assigns, and all of its officers, direstors,
tip . eeg, of and Somany and sveryclaim
characier whi@hmigmﬁmmmaém&:

me of Travelors ::45»::;
el the clalaed dmag% asislng fom s wmt and throvgh the
3 4] m@@f@g Resnonss o Eﬂﬁmﬁwg

Motion to Bnforce
Cross-Motlon Secking Peiovity to Settlement Provesds).

A setilement agresment is a binding contreot batween partiss which requires a mesting of the
minds as well s an offer and sroeptance and a settloment agreement Is subject to enforcement under

standerd contract aw, Bulll v, Fon Co. {(1997), 79 Ohlo 8t.3d 374, 376, 1997 Ohio 320, Under Giﬁi,?:
resumed oresidelnde

nguags they chose to employ in the sgresment” Kelly v, Madical Life Ins. Co. (1987, 3§ Ohis

aragreph one of the syliabus, "If the language of {a written agreement] ls clear and
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nentap written.” Hite v, Leonard Ins. Serve. Agency

vasrablguous, this Cowtmust enfores the lnstu
Inc. (Aug. 23, 2000), 5th Dist. No. 19838, 2000 Ohio App. LEXIS 3759,

srally presume that the intent of the parties can be found in the written
their contract. Shiffin v Forest Clty Bms, Ine. (1952), 64 Ohlo 80.3d 635, 638, 1992 Ohlo 28. Ifs

sonteact s unambiguous, the language of the contrect controls and "[{intentions not expressed in the

weiting ave deemed to have no existence end may not bs shown by parcle evidence.” Aultman Hogp,
Asmn, v, Comprunigy Mut, Ins. Co. (1989}, 46 Ohlo 5t 3d 31, 33, I boweves, "s contrast is
senbiguous, paro} evidence may be employed o resolve the amblguity and ascsrtain the intention of
the pasties.” litnals Controls, Jnc. v. Langhom (1934), 7T00hie 8034 512, 521, 1994 Ohlo 5%, Terms
mined fom rending the entive contrast,

in s conteact see mnblguous if thelr meanings cannot be det

or If they sre ressonably susceptible to multiple interpretations. Butler v. Joshi (May 9, 2001), 9%

ther & contract Is

Dist, No. 000AQ058, 2001 Ohio App. LEXIS 2062, “The decision as to whe

smbigucus and thus requives extrinsic evidencs to ascertsin its meandng Is one of law." Ohls

Hissorical Soe. v. Gan, Malnienance & Eng. Co, (1989), 65 Ohio App.3d 139, 146,

Travelors argues thet the interpreistion of subrogation provisions by the Supreme
Paterson v. Ohlo Farmers Ins. Co, 175 Ohls 8t. 34 (Ohlo 1963) and Ervin v, Garner, 25 Ohio

8124 231 {Ohdo 1971) are relevent hore and remaln good law, While Karem argues that the

decisions in Paterson and Ervin sve no longer relevant and thas the more recent deelslon by the
Supreme Court of Ohlo tn North Buckeys Edn. Councll Group Heulth Bengfits Plan v. Lawson,
103 Ohio 8634 188, 2004-Okio-4886, establishes that cerlain contractual provisions must be
ncluded in & polisy to override the make-whole dosirine.,
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Petorson, supra, involved the recovery of 8 judgment egelnat & third-party tortfessor

 sndd the right of an insurer o priority for relmbursement under a subrogation
jususance polloy. The Suprems Coust In Peterson held that: '

*Where the policy subrogation provisions and the subrogation
sagigrmnent €0 the insurer coavey aff dght of v againg

thivd. 7 wrongdosr to the extent of the paymeni by the ingurer 1o
the Ingured, the insurer, who has cooperated and susisied In
pROSS singt the wrongdoss, s entitled to be indemnified

Birst out of the rmﬁs of any recovary sgainst the wrongdoer.” /4

8 38,

In Brvin, the Court was feced with & similer ssus a3 in Paterson where the tortfeaso

ured's barn and purspanito 8

ifeasor up to the amount it

E3%FEE

"Where an insused sustaing s loss which is pastially covered by &

policy of insurance, and gns 1o the insurer alf right of recovery

2 third-party wrongdoer to the extent of the payment by the
suveds and where pricr o the filing of the insured's

asked insured's counsel to reprosent it, which request was never

&1 s and although no eoopertion and sssistance was given
by the insurer, squity does not requiss thet the insured be
Frat indemuified out of procesds of such recovery.” /d, at
peragraphs | and 2 of the sylisbus by the Court,

The Supreme Cowrt in Ervin also found that:

"gses of contractus] interpretation should not be decided on the
basis of what Is 'just’ o squiteble. This concept is applicable evea
whese & party has mads & bad bargain, eontracted away all bls
rigghits, snd has been left In the position of doing the work while
snother may bensfit Som the work, Whess various writen
doouments exist, It Is the court's duty to Interpret thelr msaning,
gnd resch a declsion by using the vsus! tools of sontractual




rds developed by the Usited States
Court of Appesls for the Siuth Clieuit In Hiney Printing Co. v. Braninsr, 243 F.34 956 (2001)
and Copsland Oals v. Haupt, 209 F.34 811 (2000). Karem & “
subrogation provision In Hs insuran

sgerts thet the language of the

Stxth Clroult in Hiney and Copelond Oaks and adopted in North Buckeye that the language

glesr in establishing both & priosity to the funds recoversd and 2) a sight to any full or partial
pecovery.

._ Howsver, the Supreme Court in North Buckeys discusees subrogstion provisions mthe
context of simbisement between an insured snd & health-benefits provider, The Suprems Court
in North Buckeye beld in that context that:

nent sgreement hetween an insured

heslth-bensfits provider clearly and unamblguously avolds the
make-whole docizine If the agresment estzblishes both (1) that the
insurer has 8 sight to & full or partial recovery of smounts paid by i
on the inswred's bahalf and (2) that the Insurer will be accorded
privtity over the insured us o any finds recovered.” Ha
papagraph 2 of the sylisbus by the Cowt,

Relevant to our case, the Suprems Coust held In North Buckeye that:

taw that, absant an

*The ‘gencral equiteble principle of Inswrance
sgreement to the contrary, an insurancs company may not enforce g
sight to subrogation untl] the insured has been fully compenseted
fior hor Injuries, that is, has beon made whols.' In addition, ths trisl
opurt recognized that this court has held that this equitable lmiton
subvogation, commonly denominated the ‘meds whole® or ‘make
whole’ dostrine, may be overridden by s cleer and unssubiguous

0
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wod pnd an Emmg that the insurer ghall
fonsor, Brvin v, Garner

(1971}, 25 Ohlo St.2 231" I 88 190191,

The Supreme Court went on 1o hold thet:

(1985, 8 Obio SC34 355, 39, we hereurs roog
mak@awh@h doctrine appliss by defiult w&m & relmbursem

wogstion contract does not conteln language providing
@tkmrwi@&“ id o 194,

In this cass, the subrogstion provision In the policy of insursncs

Karam is clear snd unsmblguous and provides that “if any person or organization 1o or for whom

the Company makes payment under ﬁgis pollcy has rights to recover damages from gnother; thoss
farred 1o the Company to the extent of such paymen * and most importantly, “the

ecovery against any such third purty (including interest)

488 OF o058,

t0 the extant payment has been meds by the Company, plus attorney’s fees, expen

- (Exhibit 6 sttached to Travelers' Responss to Infinite's Motion to

velease and Cross-Motion Seeking Priosity to

Sestloment Proceeds). Purther, the Full, Final, and Complete Release of Claim for Hunter's Ridge

Aparbments pwﬁﬁ% that Travelers paid Karam the amount of 58 3‘?@@2&2@ for the Hunters

Ridge Apariznents @imm The amount of the settlement in this case is only $8725,000.00 whichis

clearly far lons then what Travelers paid Kavam for its insurance claim,
srguments of counsel, Sestion X, Subsection 3 of the
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provision, the Court finds that Travelers has 8 priority of recovery to any mobles paid by 2 thipdi=

fore, the Coust finds that Travelers is entltled to priority and reimbursemen

proseads availeble totaling $825,000.00 in this matte.
Thus, this Court finds Travelers' Cross-Motion Seskin

g Prority to Setlement Procesds weli-

RANTED. Pusther, In light of this Court's ruling, Infinit's Motion to Eaforce

Teavelers In the amount of $825,000.00 forthwith. The Court instrusts the parties to this sction 10

complete and execute any settlement agresment snd releass consistent with this Court's Opinion

Botry within 30 days which shall conclude any and all cutstanding lasuss relative

The ruling hereln is o full and complete sdiudication of ol claims inciplent in plaintiffd
fandants end 8 complete adjudication of all genuine lesues, merits

between the parties with respect to any duties owed by defendanis to
the pleintiffs, It appeers there is no just cause for further delay, and that, pursuant to Civ. R. 54,

sdgesent should be entered.

Dste

i2
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TION:

Martin Holmes, Jr., Esq.

300 Madison Ave,, Bie, 1200

Toledo, Ohlo 43604

Q&Cmﬁ’ﬁr Plotnslff Bfinise Securlty

Pateick Thomas, Bsq.
SSsven Janik, Esg.
Audrey Beniz, Bsg.
9200 South Hills Blvd,, Ste, 300
Cﬁavei&d, Chio 44147
ounsel for Plainillf Infinite Securily

Solations, LLC

%, Bag.
340 W. Big Eeaves, 8is, 250
Troy, Michigan 48083
Aiorney for Plabuiff Travelers

Thomas Vasvarl, Bsg.

Paut Stesle, 3, Beg.
9?@ W’ﬁd&@ﬁ Ct, Bta. 7

C@»ﬁ@@i for Dafendanis

Alberto Nestics, Bsq.

3200 W, Masket 8¢, Ste. 300
Akyon, Ohlo 44333
Co-Counsel for Defendonis

101 ?Eﬁ&ﬁ%@i Ave, West
Cleveland, Ohlo 44115
Co-Counsel for Defendants
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COMMON PLEAS Lo |
BERMIE GUILTER

I THE COMMO] F, LUCAS COUNTY, OHIO

CASE NO: §-4201-C1-200903781-000

thisty {30) days of this onder,

Date; May 23, 2011
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FILED i
AN Y

WOFER 18 A %05
IN THE COURT OF COMMON FLEAS, LUCAS COUNTY, OHIO

COMMON PLEAS
BERMIE ﬂﬁSLT%?RERT
i, F’RK 113 Slijﬁ’fg o
TRAVE 8 INDEMNITY *  Consolidsted Inte Caze No, CE 200903781
?Eainﬁﬁ *  Judge Gene A, Zmuds
&
V8. ¥ CONSBCLIDATICH ORDER

INFINITE SECURITY SOLUTIONS ¢ Consolidated From Case No, CI 200904627
e ¢ Judge James Jensen
Defendant.

is matier came on 1o be heard upon the Motion of Plaintiff, The Travelers Indemnity
Co. The Court Sinds said Motion to Consolidste well taken and grants the sames,

Tt is therefore ORDERED that case number Cf 200804627 is ORDERED wansfoere
from the docket of Judge Jumes Jensen to the docke? of Judge Gene A. Zmuda and w&wﬁa&aﬁ@ﬁ
with case number CI 200903781,

1 iz further ORDERED that case number CF 200904627 having been consolidated inlo
case number £ 200903781, cass number CI 200904627 should no longer be used end therefore
all subsequent pleadings are to be filed under case number Ci 2&5%@3?33.

1t is further ORDERED that case number CI 280804627 i5,dismissed and costs
fersed to €I 200963781,

e STEVEN G.JANIK
MARTIN HOLMES JR.
ALBERTO R. NESTICO
PAUL W. STEELE T
MICHELE A. CHAPNICK

FEB 18 2018




IN THE COMMON PLEAS COURTLUCAS COUNTY, OHIO

INFINITE SECURITY SOLUTIONS LUSABEDENTE NO: G-4801-CL200903781-000

LLC, _
?lainiiﬁp -*w, D ;“'j: '?;,.: £
13 -3 -y
\2 BeMHoN O RRER TO SEAL A DOCUMENT
BERNIE DUIETER
KARAM PROPERTIES I LTD, CLERKSOT COURTS

Defendant. * - JUDGE GENE A, ZMUDA

ok ok ok ook ok &

The Court finds by clear and convicing evidence that the preswmption of allowing public access
to Order granting the partiss Joint Motion to Authorize Payment of Settlement Fands is outweighed by
the higher interests and determines public policy is served by restricting public access as the document
is not exempt from public access through any state, federal or common law.

The Court further finds that the least restrictive means available to restrict the use of the
document is:

a) redacting certain information to wit;

b) by restricting remote access to the information or document,

¢} by using a gensric term or title to describe the information;
d} by using initials or other identifiers for parties names;

Ax &) thatthe entire document must be sesled to protect the risk of injury to:
1. persons
_ 2. - individual privacy rights & interests
Xx_ 3. propristary business information
' public safety
the fairness of the adjudicatory process

ha

LN

onmnmnnnm e

The Court ORDERS the Clerk of Courts to place the Order granting the parties Joint Motion
to Authorize Payment of Seitlement Funds under seat and that the file not be opened without further
order of the Court. .

Diated: (ﬁ(g B €?

.4

E-JOURNALIZED

JUK 85 2013

G-4801-CI-200903 78 1-000-{CD} INFINITE VS KAKAM PROPER-May 30, 2013.525 - 00000001 $. Pags b

JUDGE GENE A ZMUDA
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§ 4. Common pleas court.

Ohio Constitution

Articls IV, Judicial

Current through the November, 2011 Gensral Flection

§ 4. Common pleas court

(A)

{8)

{C)

There shall be a court of common pleas and such divisions thereof as may be
established by law serving each county of the state. Any judgs of 3 court of common
pleas or a division thereof may temporarily hold court in any county. In the interests of
the falr, impartial, speedy, and sure administration of justice, each county shall have
one or more resident judges, or two or more counties may be combined into districts
having one or more judges resident in the district and serving the common pleas courts
of all counties in the district, as may be provided by law. Judges serving a district shal
sit in each county in the district as the business of the court requirss. In counties or
districts having more than one judge of the court of common pleas, the judges shall
select one of their number o act as presiding judge, to serve at their pleasure. If the
judges are unable because of equal division of the vote to make such selection, the
judge having the longest total service on the court of common pleas shall serve as
presiding judge until selection is made by vote. The presiding judge shall have such
duties and exercise such powers as are prescribed by rule of the Supreme Court,

The courls of common pleas and divisions thereof shall have such original jurisdiction
over all justiciable matters and such powers of review of proceadings of administrative
officers and agencies as may be provided by law.

Unless otherwise provided by law, there shall be a probate division and such other
divisions of the courts of common pleas as may be provided by law. Judges shall be
slected specifically to such probate division and to such other divisions. The judges of
the probate division shall be empowered to employ and control the clerks, employees,
deputies, and referees of such probate division of the common pleas couris.
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§ 2305.01. Jurisdiction in civil cases - trial ransfer.

Chio Statutes

Title 23. COURTS - COMMON PLEAS

Chapter 2305. JURISDICTION; LIMITATION OF ACTIONS
Currant with Légisiafian effective as of 1/1/2014

§ 2305.01. Jurisdiction in civil cases - tria! transfer

Except as otherwise provided by this section or section 2305.03 of the Revised Codg, the court of
common pleas has original jurisdiction in all civil cases in which the sum or matter in dispute
exceeds the exclusive original jurisdiction of county courts and appeliate jurisdiction from the
decisions of boards of county commissioners. The court of commion pleas shall not have
jurisdiction, in any tort action to which the amounts apply, to award punitive or exemplary damages
that exceed the amounts set forth in section 2315.21 of the Revised Code. The court of common
pleas shall not have jurisdiction in any tort action to which the limits apply to enter judgment on an
award of compensatory damages for noneconomic loss in excess of the limits set forth in section
2315.18 of the Revised Code.

The court of common pleas may on its own motion transfer for trial any action in the court to any
municipal court in the county having concurrent jurisdiction of the subject matter of, and the parties
to, the action, if the amount sought by the plaintiff does not excesd one thousand dollars and if the
judge or presiding judge of the municipal court concurs in the proposed tfransfer. Upon the
issuance of an order of transfer, the clerk of courts shall remove io the designated municipal court
the entire case fils. Any untaxed portion of the common pleas deposit for court costs shall be
remitted to the municipal court by the clerk of courts to be applied in actordance with section
1801.26 of the Revised Code, and the costs taxed by the municipal court shall be added to any
costs taxed in the common pleas court.

The court of commen pleas has jurisdiction in any action brought pursuant to division (1) of section
4781.40 of the Revised Code if the residential premises that are the subject of the action are
located within the territorial jurisdiction of the court.

The courts of common pleas of Adams, Athens, Baelmont, Brown, Clermont, Columblana, Gallia,
Hamilion, Jefferson, Lawrsnce, Meigs, Monros, Scioto, and Washington counties have jurisdiction
beyond the north or northwest shore of the Ohio river extending fo the opposite shore line, ‘
betwesn the extended boundary lines of any adjacent counties or adjacent state. Each of those
courts of common pleas has concurrent jurisdiction on the Ohio river with any adjascent court of
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common pleas that borders on that river and with any court of Kentucky or of West Virginia that
borders on the Ohio river and that has jurisdiction on the Ohio river under the law of Kentucky or
the law of West Virginia, whichevsr is applicable, or under federal law.

ite as RO, § 230504

History. Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 8/10/2012.

Effective Data; 07-06-2001; (4-07-200%
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APPENDIX C CWIL CASE DESIGMNATION SHEET

~-TEXT OF RULES--

The Court of Common Pleas of Lucas County, Ohio, General Division, adopts
the following rules effective July 1, 1898, as revised effective March 1, 2014. The Court
may amend these rules as needed, making proposed amendments available for public
comment where appropriate. Counsel are advised fo verify the current version with the
Cffice of the Court Administrator, where copies may be obtained for a nominal charge
of § 2.00 per copy.

The rules shall be known as the General Division Rules for the Lucas County
Common Pleas Court of Ohio and may be cited as Gen. R,
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G. HEARINGS Written motions shall gererally be submitted and determined by the
court upon briefs served and filed. No oral argument will be allowed except by leave of
and upon the time limits set by, the assigned judge.

H. EMERGENCY MATTERS Motions pertaining to urgent matters, including motions
for temporary restraining orders, ternporary injunctions, to dissoive injunctions or
attachments, to request warrants for arrest or other process of restraint of personal
liberty of a party to a civil case shall be submitted to the assigned judge for disposifion.
Motice of the time and place of hearing shall be served upon the adverse party ar the
party's counsel. No testimony shall be permitted unless ordered by the assigned judge.
I PAGE LIMITATIONS Al memoranda attached to motions, as well as briefs filed in
administrative appeals, whether supporting or opposing a motion or brief, shall not
exceed twenty (20) pages, exclusive of any supporiing exhibits. For good cause
shown, the Court may grant a party leave to file 3 memorandum or brief in excess of the
page limitation. Application for such leave shall be by motion specifying the number of
pages requested and specifving reasons exira pages are nesded. {Effective 111720043

5.08 CRDERS & JUDGMENTS
A ROUTINE ORDERS For routine matters where no opposition is expected by the
adversary or from the court (i.e. motions to allow telephone conferences, scheduling
continuances for good cause, efc.) the court may sign the accompanying order before
the submission date specified in 5.04(F).
8. INTERLOCUTORY ORDERS Upon a decision on an interlocutory matter or motion
which does not constitute a judgment as defined by the Civil Rules, an order in
conformity to the decision or finding of the court shall be prepared by designated {rial
counsel for the prevailing party. The proposed order shall be submitied to the civil
balliff in the assigned judge’s courtroom for court approval, journalization, and
transmitial to the parties by the clerk of courts.
C.JUDGMENTS Upon either the court's rendering of a decision which constitutes a
judgment as defined by the Civil Rules or the jury's rendering of a verdict, designated
trial counsel for the prevailing party shall prepare a judgment in conformity with the
decision or verdict. The proposed order shall be submitted to opposing counsel and to
the civil bailiff in the assigned judge's courtroom for the judge's approval, and also to
the clerk of courts for journalization and then for ransmittal fo the parties.
0. DEADLINES Within 7 days after the return of a verdict or after 3 decision or finding
of the court which constitutes a judgment, or after the filing of a docket entry in an
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interlocutory matter statingcSee Order, unless further fime is given by the court,
designated trial counsel for the prevailing party shall prepare and submit an
appropriate judgment or order 1o opposing counsel who shall approve or reject within 7
days after receipt. If counsel are unable to agree upon the language in the judgment or
order, the various proposals shall be submitted o the frial judge within 14 days after
the judgment or order was rendered and the judge will direct the contents of the
judgment or order.

E. JOURNALIZATION The judgment specified in Civil Rule 58 shall be iournalized
withinn 30 days of the verdict, decree or decision. if such judgment is not prepared and
presented for journalization by counsel, it shall be prepared and journalized by the
court. The date of journalization by the Clerk of Court of a final appealable order shall
begin the 30 day period of appeal.

F. SETTLEMENT Counsel shall promptly submit an order of dismissal following
setflement of any case. If counsel fail to present such an order to the frig! judge within
30 days orwithin such time as the court directs, the judge may order the case
dismissed for want of prosecution or file an order of seffiement and dismissal and
a550888 Costs,

G. COURT-PREPARED ORDERS The provisions of this rule shali not be deemed {0
preciude the court from sua sponfe preparing and filing with the clerk for journalization
its own judgment or order. The clerk of court shall immediately serve a copy of the
order or judgment upon journalization {o each counsel of record through any means
available in accordance with Civil Rule 5 including handing it to the person, feaving it at
a location prescribed by the rule, mail service, commercial carrier, or delivery via
electronic means to a facsimile number or an e-mail address provided in accordance
with Civil Rule 11 by the attorney or party to be served.

H. SERVICE BY CLERK'S OFFICE Once journalized, the Clerk of courts Office will
transmit the entries to the email address submitted by the parties. Counsel for a party.
or & Pro Se litigants representing themselves who do not have an email addrass may,
by motion, request ordinary mail service of entries by the Clerk of Courts Office.

5.06 PRETRIAL CONFERENCES
A, SCHEDULING AND ATTENDANCE Each judge shall periodically scheduls initial
pretrial or early case management conferences in the following categories of cases:
A Professional Torts
B Product Liability
C Other Torts
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