
i i%ii^•`^%r'/^ii

IN T^^E SUFREMF, C^OLTRT OF OHIO

INFINI^ SECURITY SOLUTIONS,
LLC, et ale

Appell.^e

VS.

KARAN1 PROPERTIES T, L'I'D., et al.

Appellant

)
)
)
)
)
)
)
)
)
)

C^es Nc^s, 2(113 1671 ^ ^^1.^-1'7^^

On Appeal from the Lucas County Court
of Appeals, Sixth Appellate District

Court of Appeals Case No. 1,12-1313

MERIT BRIEF OF APPELLANT
THE TRAVELERS INDEMNITY COMPANY

Paul D. Eklund (C00l l32)
DAVIS & YOUNG

] 200 Fifth Third Center, 600 Superior Avenue, East
Cleveland, 01. I 44114
(216) 348-1 d00f(21 6) 621-•0602 (Fax)

, dav^^^un.coin^

Counsel for Appellant The Travelers Ind.enmiIy
Company

John J. Reagan (W67389)(C€^unsel of Record)
Alberto R. Nestico (0(171 676)
Christopher J. Van Blaagan. (0066077)
KISLING, NESTICO & RET.)ICK, :l T,€=:
3412 W. Market Street
Akron., OH 44333
(330) 869-•90071(330)869m9008 (Fax)
^^^an@kradeLyal.com
nestico@kpLlegal.com
^vanWAM211^^^

Counsel for Appellees Karam Properties ^^ ^tdA,
Maram Properties 11, LIdag Karam Managed
Properties, LLC, and'I'ol^^^ Properties, LIX

-----------------

. ^.'i

! ;%-;:.r < ... .>, ,

MAR 2 4 2014

CLERK OF COURT
SUPR^^^ COURT OF C

/,, ; ;r j ,',^ ;'•" s;i ^'

.^r^::i-^/,,.r.,/rr,r', '^J,'gr
,. i, '. ', r 5 r ^. i:% ^• 'e e i'./.isGr, :i..'•^sLai. ^i..

----- ....:............^^^^^^^.^^..i.iii. i .^^^.i......... i



TABLE OF CON'I"E"'I'S
3"3ŝ.^.i
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STATEMENT OF FACTS

On July 4, 2008, a fire broke out at an apartment complex located in Toledo, Ohio. (R. 1

[Travelers Litigation] at "12, 16). ' Toledo Properties, LLC owned the cornplex. (R. I [Travelers

Litigation] at 9[6). The fire caused millions of dollars in property damage to the complex. (R. 1

[Travelers Litigation] at 117). The fire was caused by fireworks that were launched by a tenant of

the complex. (R. I [Travelers Litigation] at 112). :fnfina^^ Security Solutions, LLC ("Infinite"),

provider of security services at the complex, failed to stop the use of fireworks despite the fact that it

knew or should have known that the fireworks were on site and were being launched. (R. I

[Travelers Utlgatioai] at 117y 13-14).

At the tiar^e of the fire, the complex was insured for property damage Lmder a policy lssued. by

Appellant The Travelers lnder^ty Company ("Travelers"). (R. 1 [TravelersI,itiga€ic^^] at 13).

Travelers, in exchange for a policyholder's release, paid. Karam. I^anaged. Properties; LLC

approximately $8.9 rrillioai for the fire loss. (R. 1.66 [Motion to Set Aside Judgment] at Exb1bat 2).

Appellees herein claim to have sustained damages in excess of the insurance payment.

In April of 2009,1n^°anl^efi.led. suit against Karain Properties 1, Ltd. and Kararn Properties:1C,

l.,td., affiliates of Toledo Properties, LLC, in the Infinite Litigation, seeking to recover approxiir^ately

$99,000 for unpa€d services Infgni^e had perforrned at the complex. (R.1 [Complaint]). Karam

Properties 1:, 1Ad.. and Kararrg. Properties H, Ltd. filed a Counterclaim against Infinite, seeking to

recover their claimed uninsured poi-tion of the fire loss. (R. 7 [Answer and Counterclaim]). Karam

'References to the record are from. the trial court record in Infinite SecurityS€3lut^on,s, LLC v..Karam
Properties 11, Lld., et a1., Lucas County Court of Common Pleas Case No. C1-09-3781 ("Infinite
Litigation") and. Yrawelers Indemnity Company v. Infinite Security Solutions, LLC, Lucas County
Court of Common Pleas Case No. CI--09m4627 ("Travelers Litigation"). Unless otherwise indicated,
a1l, references to "R." are to the Infinite Litigation. References to "R. [Court o1'Appeals]A, are to the
court of appeals record.
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Managed Properties, LLC and l'oler1o Properties LLC subsequently were added to the Infinite

Litigation as real parties in interest. (R. 99 [Suppl^^^ent to Motion for Leave to File Second

Amended Complaint]); R. 151. [Order granting Motio-n for Leave to File ^econd. Amended

Complaint]^ 2

In June of 2009, :1"ravelers filed a subrogation stiit against ^,^'inite in the :% ^avelers Litigation,

seeking to recover the $8.9 million it had paid to Karam.^ (R. I [Travelers L1tigation]).

On February 18, 2010, the Infinite Litigation and the Travelers Litigation were consolidated.

(R. 21 [Infinite Litigation]; R. 30 [TMvelers Litigation]).

On May 18, 2011, the parties engaged in a mediation with Judge Richard I^^Qua€ie,

Although progress was made, the pai•t1^^ were not able to reach a sett:ieanerit.

The next day, May 19, 2011, the trial court held a final. settlement con1'e^re^pe.e. .1udge

McQuade appeared at the settlement conference and ^ontlnued. the med1atlon. The patg^s ultimately

entered into an oral settlement agreement whereby Infinite agreed to make a monetary payment to

settle Karam's and Travelers' clai:^ against it.4 '1`he settlement included an agreement on the part of

Travelers and Karam that they would attempt to resolve their, competing claims to the stapulated.

settlement ani^untF and that if they were unable to do so, they would ^ubrnit the dispute to the trial

c:ourt, (R. 220 [Transcript] at pp. 7-8, 12rt13, 16-17, 21-23; Supp. 7--8„ 12-1.3, 16-17, 21-23). The

trial court was advised of the settlement at the conference. (R. 220 [Transcript] at pp. 7-8, 1 7-1 8;

Stip1s. 7-8, 17-18),

2 Karam Properties 1:, Ltd., Karam Properties I1,1Ad.,Ka.^am Managed Properties, LLC, and 'roled^
Properties, LLC are hereafter re1`erred to collectively as "fKarame"
,31nfinite}s policy provided liability lainits of only $1,000,000. (R. 220 [Transcript of September 6,
2011 Hearing ("Transcript")] at p. 10; Supp. 10).
4The amount of the settlement is under ^eal. (R. 234 [Order to Seal Document]; Appx. 68).
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In an Ordex,^oumalized on May 26, 2011, the trial court directed: "Parties having represented

to the court that their differences ^a-%.re been resolved, this case is disriissed, without prqjudice, with

the pai^tiefi r^se'aving the ri^^.t to file an entry of dis^issal within thirty (30) days oi't1^is order,'° (R.

165; Appx. 66).

Shortly after the trial court issued its May 26, 2011 Order (hereafter "Disrnissal Entry"), it

became apparent that Travelers and Karam could not resolve their competing claims to tl-ie settleirzent

proceeds. Acc°o.rdinglv, on June 20, 2011, and prior to expl.ratio n of the 30-da.y time period

referenced in the Dismissal Entrwrs Travelers filed a Motion to Set Aside Judgment Entry. (R. 166).

In its Motion, Travelers advised the court that pursuant to previous discussions that had t<en place

between the court and the parties, the court was being caled upon to decide the

appoa-ti^^^ent/priority issue.

On September 6, 2011, tlic trial court held a hearing on Travelers' Motion to Set Aside

Judgment Entry. At the hearing, counsel for Travelers recounted the events as follaws.

. . . As the Court may recall, this is two consolidated cases arising out ^^a fixe
at Hunter's Ridge Complex. Travelers had a subrogation claim against
Infinite, and Infinite had a collection action against Karam to which it
counterelaimed.

'l'he case was pending for, I don't know, over a year, lots of discovery and so
forth, and in Aprl.l, the Court ordered ainediation. take place, which we did
conduct actually two days with Judge McQuade. '1"`ia^ parties made some
progress, but a settlement wasii't r^acliedy and so, the --4 ptirsuant to the
Cotirt's order, there was a May 19^ court ordered pretrial settlement
conference that occurred in this cotart^ouse. At that Court ordered event, the
parties resolved most of the issues relative to the various issues in the two
consolidated cases, but not all of t^em. Namely, Infinite agreed to fund an
[$XXX][-5] settlement pot of which, as we discussed just a rraorr^ent ago,
[$XXX] was to be cut out to pay b-ifinite on the collection action., Tlle
remaining [$XXX] was available to Travelers and Karam. And at the
conclusion of the Court ordered settlement conference on the 19'hF as the

, References to monetary am_aunts have been redacted.
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Court may recall, we notified the Court that there was a remaining issue that
existed between Travelers and Karam ^^id that is how the [$XX:x] would be
distributed if at all given that Travelers believes that it has priority to those
proceeds.

During that settlement conference, we indicated that the'I'ravelers and Ka.ram
would attempt to resolve the remaining distribution issue, but iI'that wasn't
possible we'd request that the Court set a briefing schedule so that we could
deal witli this, what I believe to be is a primarily legal issue on that.

. . . [T]his was a settlement that was reached pursuant to this Court ordered
settlement conference. We were here in your court. We were in the
courthouse under a Court ordered event, and this Court had jurisdiction over
the case at that tiirs.e, This is a straggling issue related to the setilernent of the
case, aiid it's something that is appropriate for this Court to fin, ash out the
settlement bv resolving this remaining issue.

As I've outlined in niy affidavit, co[_]counsel. was with me when. we both
andlcated that this remaining issue existed, and that we were seeking the
Court's assistance should we not be able to resolve it amicably. . o .

(R. 220 at pp. 6-8, 13-14; Supp. 6a8% 13-I4). The following colloquy then transpired between the

trial court and counsel for Karam,

THE COIJRTe Mr. Reagan, were you here in May when the matter
was resolved?

MR. REAGAN: I was here, yes, when the settlement was reached, M:ay
1 91e

THE COURT: And was Mr.Nest1.co [co-counsel for Kara,m] here?

MR. REAGAN : Yes.

THE COURT: Okay. Your memorandum opposing Travelers,'
motion is devoid of any reference to what she has
argued here, which is that you advised this Court, me,
that a1.l. matters had been resolved. There is one
lingering issue, as Ms. Chapnick [counsel for
Travelers] has articulated, and that is how do you split
up the balance of the [$XXX] between the two o1"^ouo
'I'here's nothing, nothing in this memorandum
addressing that. Do you agree with that?

4



NTR. REGAN

THE COUR`1'.

MR. REA^AIN:

I can address that, Yo€ir Honor.

Do you agree you didn't address it at all in your
memorandum?

I did iiot address the issue of the settlement ^onference.
There was a settlern.eait. I think --

T1-1^ COUR'T; Well, the extent is --- the question is what's the extent
of that. She's saying there's a sett1egnent with one
caveat, and that caveat has to do with t1-iis very issue.
Yo€i don't deny that. You just say everything is
settled, there's a federal case which is now handling
that priority issue. [6 1

MR,REAGAN: ^el1-

iHE COURT: That's an excellent job of wordsmithing without
confronting the issue head-^on} and that is do you agree
or not that you came before this Court and ^^^i agreed
with Ms. Chapnick that ^^^^bir^^ had '17een r^sol^ed
save how to split the [.$XXX]?

MR. REAGAN:

THE COUR'1'.

MR.REAGAN;

We did, your Horaor.

You rnad^ that representation to nie?

Yes.

THE COURT: Okay. So, at least that part of the record is clear.

Now, the only issue is how do you deal wiXli iriy
judgment entry and what consequence, if any, does
that judgment entry have on this 1ingering priority
i^sue,

60r^ jUne 14, 2011, jtast 19 days after the trial court had. issued its Di^inissai Eintryg Karam filed a
Complai^^t against Travelers in Karam Managed Properties, LLCf et aL v. Travelers Ins^^mnity Co.,
United States District Court, Northern District of Ohio, Case No. 50 11-CVn 01222. Karam seeks to
litigate the apportionment/priority issue in the federal court litigation. It has been stayed, pending
resolution of the state ca€.art proceedings.
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MR. REAGAN: , , , We left here that day considering that we ixdght
approach the Court, and I don't recall agreeing that we
would approar-h the Court on that issue, but that we
may approach the Court if we were unsuccessful in
resolving that issue, We left here tt-iax day, had
numerous conversations, had lengthy coiTesporadence
back and forth between 1'ravel.ers, and we were,
unfortunately, not able to resolve that ^^sue.. . s

THE COURT: . . , So you don't believe you could have come to this
court--- I think you -actuallyy I think you implied that
you could. You could have come back to this Court
and said, Judge, we can't work it out, can we use your
assistance, can we file a brief to help establish the
priority and how to spl.it up the ^^XXX].

MR. REAGAN: We were confronted with that issue that aftemoon.3
Your Honor, and we agreed that we r.uay do that.
Okay.

(R. 220 at pp. 15--18q 21-22; Supp, 15-l8y 21-22). The tnai court ^oncluded the t^eari^^ by statang.

. , I'm going to defer unxil. .1 make sure my recollection of the case Iaw
relative to this issue is accurate and to give fair weight to t.he arguments
presented both in the rraemoxan.d^^ submitted with. this motion, as well as the
oral arguments of counsel this date. Accordingly, this matter will be taken
under advifi^^e-n.t and decision will be reiidered forthwith. . , ,

(R. 220 at pp. 33m34r Supp, 33-34).

'1'hereafterg Infinite filed a Motion to Enforce Settlement, asking the court to enter an order

settir.ig forth the terms of the settlement agreement and permitting lhfinate to pay into ccsu.rt the

settlement proceeds. (R. 174). Travelers then filed a CrossmMotio^ Seeking Priority to Settlement

Proceeds, detailing the reasons wtiy Travelers, and not Karam, had priority to the sett:lement

proceeds. (R. 176). Karam responded to t3otti Motions. (R. 183; R. 185).

6



On October 12, 2012, the trial court granted Travelers' CrossmMotion Seeking Priority to

Settlement Proceeds and denied as moot Travelers' Motion to Set Aside Judgment Entry and

Infinite's Motion to Enforce Settlement. (R. 1 92 at pp. 3-4, 12, Appx. 55-56, 64)> Having resolved

the a^^ortl.onmen.t/priority issue in favor ofTravelersr the trial court ordered payment of the agrred--

up^^ ^maunts to enforce the parties' settlement. As the trial court opined:

In this case, the parties represented to this Court, at a settlement pretrial
conference, that a settlement had been reached and that the appropriate
documentation would be prepared and executed by the parties. The Judgment
Entry issued by this Court was not an ur^con(iitional dismissal e . . as the
language used in, the Judgment Entry was equivalent to the fact that a
settlement had been reached between the parties. The ^udgment :^^^^y
disraissed this matter without prejudice and allowed the parties to file their
own disrraissai order within 30 days. Therefore, this Court's :may 26, 2011
Judgment Entry was not an unconditional dismissal but was a dismissal with
a stated condition that allows this Court to retain the autlzority to enforce the
settlement agrmment. '^husy `Fravel exs' Mr3t.i.on to Set Aside Jg-€dgment ^ntry
is deemed moot and ^^^l) as this Court retains jurisdiction to enforce the
setttenient agreement in this matter without the need to vacate this (;ourt's
May 26, 1-011 Judgment Entry.

(R. 192 at pp. 3-4; Appx. 55-56).

Karam appealed the trial court's final judgment. (R. 201). In a Decision and Judgment

entered on October 4, 2013, the Sixth Appeil.ate, District concluded that the trial court had

unconditioraai^ ciisrnissed the case, and that the trial court therefore lacked subject matter

jurisdiction to issue its October 12, 2012 Judgment:l;ntrye (R. [Court oi'A^^eals] 23; Appx. 39-52).

The Sixth Appellate District declared the October 12, 2012 Judgment Entry to be void, thus

disxnl:ssing the appeal for lack of a final, ^^^ealabIe order.

In its Decision and Judgment, the Sixth Appellate District also determined that a conflict

existed between its decision and ttie decisions in Estate of Berger v. Riddle, 8`h Dist. Nos. 66195,

7



66200, 1994 WL 449397 (August 18, 1.994), and Hines v. ,^ofk€a, 1.1tif Dist. No. 93-'1'-4928, 1994

WL 117110 (March 28, 1994).

Travelers filed a Notice of Certified Conflict, as well as a Memorandum in Support of

Jurisdiction. Karam filed a Memorandum Opposing Jurisdicd.on. Oti January 22,20.14, this Court

accepted the ^erti.fied conflict appeal in Case No. 2013-1.671 and the jurisdictional appeal of

Travelers in Case No, 2013-1795. The two appeals have been consolidated.

^RC3,ILTMF,NT

ELoposltion. of Law:

A trial court's entry of d.isrrsissal that (1) states tr^e parties have resolved their
differences or have arrived at a settlement a^^^nieiit, (2) states that the dismissal is
without prejudice, (3) ^^rn-iits the subniissgon by the parties of a final. entry of
di^missa} and that (4) provides a time-1rame for the filing of any final entry of
dismissal, is a conditional dismissal that does not divest the trial s;ourt ofjurisdiction
to consider and enforce the terms of the settlement agreement.

This Court has long recognized that a trial court has authority to enforce a settlement

agreement reached by the parties during the pendency of a civil case. Mack v. Pe^^sogt Rubber Co., 14

Ohio St.3d 34, :16, 470 N,E.2d. 9€12 (1984), citing Spereel v. S^^^^^^^^^ Indus., Inc. 31. Ohio St.2d 36,

285 N.Ee2d. 324 (1972). Only wrie.^ a case has been ^^^^^^itionally dismissed does a trial court lose

authority to proceed in t1^e casea State ex rel, Rice v0 1l^^Grath, 62 Ohio St.3d 70, 71, 577 N.E.2d

1100(1 99 1). Thus, "[w]lflejn an. action has been dismissed pursuant to a stated condition, such as the

existence of a settlement agreement, the coua-t retains authority to enforce ^^ich an agreement in the

event the condition does not ^^^ur." (Emphasis added.) Estate of Berger v. Riddle, 8t' Dist. Nos.

66195, 66200, 1994 W1.^ 449397, *2 (Atigust 18, 1994)F citing 7'epper v, .ff^cko 8"^ Dist. No. 6106 i„

1992 W~"., 369283 (December 10, 1992).
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The determination o1'vvhether a dismissal is conditional or unconditional depends upon the

language used in the disnii^sa1 entxy, See;5'^owcase Homes, Itac. v. Rav^nna 4Savings Bank, 126 Ohio

Alsp.3r1328; 331, 710 N.E.2r1347 (3' Dist,1. 998)("Whether a dismissal is unconditional depends on

the terms of the ordero"). The Disrai.^sal .^^try1^erez^ was a conditional disniiss^ because the

Disnii^sal >;aitry (1) stated the parties had resolved their differences; (2) stated the dismissal was

wit1^out pre,^udice, (3) reserved to the parties the right to file a final entry of dismissal; and (4)

provided a time f^^ine for the filing of the final entry of disina^sal. Since the Dismissal. Entry was

conditional., the trial court had authority to consider and enforce the terms of the settlement

agreement, and the court of appeals belss^ ^^ed in concluding otherwise.

'1'he Disrni^sal Entry began bv statana: "Parties having represented to the court that their

differences have been resol^ed[J" The Dismissal Entr;,v thus acknowledged that a settlement

agreement had been reached. Language reserving jiirisdactio^ to enforce a settlement "need not be

highly detailed or precise.Y" (Emphasis added.) State e,^ ^eL Spies v. Lent, 5,11 Dist. No, 20€18 AP 05

0033, 2009mOWo-^3844, 147, citing Nova Infbnn€atian Sys., ^ne. v. ^.'iirrent Directions, Inc., 1 lh Dist.

No. 2006-L-214, 209 r ROhio-43'1'3, 11.5. "Rather, the entry of disniissal iieed merely allude to the

existence of a settleiner^t upon which the dismissal is premised." Id. (Emphasis added.) Moreover,

even if a dismissal entry does not explicitly state that the dismi^sal. is conditioned on, a settlement of

the case, "it is implicit within its mandate that if the parties did not reach an ultimate resolutio^., the

trial court retained the authority to proceed accordingly." (Emphasis added.) Marshall v. Beach, 143

Ohio App.3d4324 436, 758 N.:F?,2d. 247 (11' Dist.2001), The statement in tiie Dismissal Entry that

"[p]arties having represented to the court that their differences have been resolved" directed that the

case had been disaaassed pursuaiit to a stated condition - the settlement.
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The Dismissal E€atTy further stated: "[T]his case is dismissed, without prejticllce, with the

parties ^^ervaiig the right tofil^ an entry of dismissal within thirty (30) days of this order," In

dismissing the case without prejudice and in reserving to the parties the right to file a final entry of

dismissal, the Dismi^^^ Entry ^ontemplatedfu#ure action - the qLilnt.efi^ential feature of a condition.

See Black's Law Dictionary 335 ^^ffi Ed.2009)(defining "condition" as "[a] future and uncertain

event on which the existence or extent of an obligation or liability depends"). (Emphasis added.)

The procedure contemplated by the trial couit involved a two-step process: (1) the issuance of

a conditional dismissal w.ithou t prqj tidice, followed by (2) an ua^^onMon€^l and final dismissal with

prejudice. The procedure is a common one, and. one that was sanctioned by the Tenth Appellate

District in Hill v. Brig gs, 111 O.1iio App.3d 405, 676 N.E.2d 547 (10}1, Dist,l996)a

In Hill, the parties entered into a settlement agreement of w}iaeh the trlal. court was advised.

The trial court issued an ^iitry noting the settlement and directing the parties to put on a final entry of

dismissal. When a final entry of dismissal was not forthcoming, ttie tr1al court issued its own

dis€ni.^sal eiit^ pursuant to a local rule that required prompt subrnission of an entry of dismissal

following settlement. When the plaintiff subsequently refused to execute the settlement d^cu^^ents,

the defendant filed a motion to set aside the d.i^riii^sal entry and to enforce the sett^^^^ente The trial

c^oLir^ granted the motion to set aside and then conducted a hearing on whether a settlement had been

reached. The trial court ultimately granted the motion to enforce the settlement,

The defendant appealed, arguing the trial court had no jurisdiction to consider the motion to

set aside t^^^udgmeiit ciiti-y and to enforce the settlement because the case had been unconditionally

dismissed. The Tenth Appellate District disagreed, stating:
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The parties in this case ad:vised the court that the matter had beeai settled and
the court put on an entry on September 22, 1994 directing them to subr.uit a
final entry by October 11, 1994. No entry was subxnitted., so the court put on
its own entry under [Franklin Casur^^^ Court of Common Pleas (General
Division)] Loc.R. 25.03. Loc.R. 25,03 says that counsel shall promptly
submit an entry of disini^sall following settlement, but if they don't the court
may order the mse dasmissed for want of pr^^^cution .[7 ] The purpose of the
i-ale is clear. Too often a case will be settled, checks sent, releases executed,
and the files closed without anyone bothering to dismiss the case which is
still open on the court's docket. In such a case, a routine L,oc.R. 25.03 entry
of dismissal ^ould constitute a final and unconditional dismissal in the case.

In the case before us, however, there was a question on whether the matter
was actually settled and., thus, we find that the court had jurisdiction to
corisid.er a motion to vacatei.^s Loc.R. 25.03 disrrd.ssal.

Id. at 409.

Hill instructs that part one of the two--step proced.€ir^ used by the trial court herein --- the entry

of a dismissal without prejudice --- effected a conditional d%sr,-iassal of the case. Hill further instructs

that if the case herein had prssgressed to part two of the procedure - the filing by the parties of a final

entry of dismissal - that such filing would ^a-ve effected aflncal and unconditional dismissal of the

case. Since the case herein did not progress to step two, the case was not unconditionally disn-iissed.o

Not only did the plain language o^the Disraissal.:larat.ry direct that it was conditional, the trial

^o-urt also orally communicated to the parties that the Dismissal Entry was intended to operate as a

conditional dismissal. As the trial court explai.ned during the hearing on Travelers' Motion to Set

Aside Judgment Entry:

loc.R. 5.05(la) of the Court of Common Pleas of Lucas County, Greraeral Division, provides
sirfiilarly: s`Courasel. sha promptly submit an order of d.i^inissa.i following settlement of any case. ff
counsel fail to present such an. order to the trial judge within 30 days or wgtwn such time as the court
directs, the judge may order the case d.isirissed for want of pr€^^ecu tio -n or file an order of settlement
and dismissal and assess costs." (Appx. 79).
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. ; .1 call them a p1aceholder entry, pending submission. of whatever the final
entry is once you've fiiialized everytliings and this is why the language reads
the way it is and why the case was dismissed without prejudice to allow you
time to complete the terms of the preparation of the full and final release, and
then subr.iit your repl^^emen1 dismissal order wliich is the effective one with
prejudice once a11 the release language and all the releases are signed and
executed and processed.. So that's why it's without prejudice.. . o

(R. 220 at p. 33; Supp. 33). In its final Opinion and Jud^^^ent Entry, t.lie trial court reaffirmed that

the Disrni^sal Entry was intended to serve as a conditional disn-dssal.:

In this case, the parties represented to this Court, at a settlement pretrial
conference, that a settlement had been reached and that the appropriate
documentation would be prepared and executed by the parties. The Judgg-nent
Entry issued by this Court was not an unconditional dg^^^sal . . . as the
language used in the Judgment Entry was equivalent to the fact that a
settlement had been reached between the parties. 1"he Judgment Entry
dismissed this matter without prejudice and allowed the parties to file their
ow.n. dismissal order within 30 days. Therefore, this Court's May 26, 2011
Judgment Entry was not aai unconditional dismissal but was a disn-iissal with
a stated coradi.tion. that allows this Court to retain the authority to enforce the
settiernent agr^ement.. . .

(R. 192 at p. 3; Appx. 55). While.l.t acknowledged this stated intention of the trial court, the court of

appeals did not give it effect. As the coiu°t of appeals stated in its Decision and Judgraerat:

Admittedly, cittering an unconditional dasani^sal of the action was not the
result contemplated by the trial cou.rt when it issued its May 26.. 2011
judgment eratry.. . . flowever3 "a court speaks exclusively through its journal
entries," In re Guardianship ofHollinsy 11.4 Ohio St.3 434, 2007LLOfiio-4555,
872 N.ii.2d 1214g 130. Here, the entry unequivocally disrDissed the act.zon..

(R. [Court afA^^eals] 23 at pp. 10- 11; Appx. 48-49).

A court does ^^eak. through its jud,^nient entries. However, if there is some ambiguity or

doubt as to the meaning of a j^^.ci€l^ent entry, a reviewing court is obligated to discern. su^.^. meaning

from the record. See Lurz v. Lurz, 8h Dist., No. 931.757 201.0-Ohiom91Qr 117 ("The appe1iate court

should ^xarnine the entire record to discern the irieaning of thejud^^ent entr^ ^^en tiaejudgment is

unclear or ambgguousoR')y Hofer v. Ilofer„ 35 Ohio Law. Abs. 486v 42 N.E.2d 165F 167 (9t' Dist.1.940)
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quoting 34 Corpus Juris, ludgrn^iits, Section 794 ("In cases of ambiguity or doubt, the entire record

may be exarriined and considered" in determiiii^^^ the legal effect of a judgment entry); In re

Graa^a.sdey9 449 B.R. 602, 615 (Bankr.S.D.Ohio 2011)(^^[T]he.re is nothing in the phncipl^ [that a court

sp^ak-s only through itsjudgmer^^ ^iitries and orders] that prohibits ^^ourt from reviewing the entire

record of a case . . . when deciding the grounds for, or the meaning of, a court's judgment or order.

To the contrary, a cou^t clearly may do so."). See also Hendrie v. Lowmaster, 152:F.2d 83, 85 (6,J,

Cir.1945), quoting Pen-Ken Gras & Oil Corp. v. Warfield Natural Gas Co., 137 F.2d 871 (f^Ih

Cir. l 943)("Where ajudgment is susceptible of two interpretations, it is the duty of the court to adopt

that one which renders it more reasonable, effective and conclusive in light of the facts and the law

of the case.").

This Court expressed a similar opinion in JoYce v. General z^otors Corp., 49 Ohio St.3d 93,

551 N.E.2d 172 (1990), paragraph one of the syllabus, citing A. B. .1acr Inc. v. Li€^^^r Cotat^^l

Comm., 29 Ohio St.2d 139, 280 N.E.2d 371, (1972)g paragraph two of the syllabus, when it held:

"Where, in the interest of justice, it is essential for a reviewing court to ascertain the grounds upon

which a judgment of a lower court is founded, the reviewing court must exsniine the entire joumal

entry and the proceedings."

The court of appeals was faced with conflicting case law concemang whether the language

contained in the Dismissal Entry rendered it a conditional. or an unconditional dismissal. 'I'has

conflicting case law is discussed in detail in a subsequent portion of Travelers' Merit Brief. The

essence of the conflict is that some appellate districts hold that language in a dgsmas.sal. entry must be

meticulous aiid exacting in order for a trial court to retain jurisdictiogi, whereas other appellate

districts hold that such language need only mention a s^^ement and need not be deWled or precise

in order for a trial court to retain jurisdiction. Considering this conflict, and considering that in light
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of this conflict the D€srii^^^ Entry was subject to two interpretations (because the Slxth.District had

aiot decided the issue before this case), the stated intent of the trial court was critical. The interests of

justice required t1iat the court of appeals give credence to the trial court's intent.

Based upon the foregoing, Travelers respectfully requests that its Proposition of Law be

adopted and that this ^owl hold that an entry of dismissal that (1) states the parties have resolved

their differences or have arrived at a ^ettl^inent agreement; (2) states that the dismissal is witliout

prejudice; (3) penxits the submission by the parties of a final. entry ®1'disnii:^sal; and that (4) provides

a ti.rne 1 -̀ra^^ for the filing of any final entry of dismissal, is a conditional disrni^sal that does not

divest the triad. court of jurisdiction to consider and enforce the terms of a settleinent agreement.

Certified Conflict Issue:

Whether a dismissal entry that does not either embody the ter-ms of a,
settleiraent agreement or expressly reserve jurisdiction -to the trial court to
enforce the terms of a settlement agreenient is an unconditional disraiissal.

This Court has never considered the question of what language must be included in a^. entry

of dismissal in. order for the disn-^a^^al to be considered conditioigal. Ohio's appellate districts have

considered the question, but their answers have varied.

At one end of the spectrum are courts of appeals decisioais holding that a dismissal entry need

not be highly detailed or precise, but rather need merely allude or make reference to a settlement in

order to render the dismissal cond.itiona.l. lllustrati^e of this view is the decision of the Eighth

Appe:(late'District in Estate of Berger v, Riddle, 8"' Dist, Nos, 66195, 66200} 1994 W1., 449397, *3

(August 18x 1994), wherein the court held that a dismissal entry that stated. `x[a]ll claims an€l.

counterclaims in the above numbered cases settled and di.sr-iissed with pre;Lidl.ce at defendants'

costs" was a coiiditional d.i^niissa1 that did not divest t}^e trial court €^^jurisd.iction to hear a niotion to

enforce the settlement. As Berger explained:
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The trial court's disxnissal was clearly a conditional dismissal based on a
settlement agreement arid, as such, the trial court retained jut%sdictioxa to hear
a motion to enforce the settlernent agreement. Faced with a. factual dispute
concerning the nature and terans oi'the settlement the trial court properly set
the matter for an oral hearing to deteranirae tlie extent of the disputed te€ms,. .

Id. at *3,

Similarly, in Hines v. Zofko, 11'' Dist. No. 93-"I'-4928, 1994 W1_, 1171.10x *1 (March 28,

1.994), the Eleventh AppeIlateDistrict held that a disrnassal entry that merely stated s°^^lase se-ttleti

and dismissed" was a ^^^iditionsi dismissal that did not divest the trial court of jurisdiction to

consider a niotion to enforce a sett:lernent. As Hines exp1^^ed^

The judgment entry which dismissed the iiistant case statedo "Case settled and
dgsmissed.y" It did not merely state that the case was disn-tissed. Thus, the
disrmssa.l was conditioned upon the settiegnent of the case. When the
settlement was not performed, the condition upon which tl^^ action was
disnii.ssed failed, and. the trial court retained s.ut}:4or-aty to proceed in the
action.

Id. See also Marshall v. Beach, 143 Ohio App3d 432, 436, 758 N.E.2d 247 (11tn

Dist.2001)(although dismissal entry did not explicitly state that dismissal was conditioned on

settlement, it was "implicit within its mandate that ii`the pm-ties did not reach an ultimate resolution,

the trial c^^irt retained the authority to proceed"); Nova Infonn^^^on Sys., Inc. v. l'uz-rent Directions,

Inc., 10' Dist. No. 2006-L-214f 1-007-Ohio-4373, 115 ("Where a court wislies to reserve:Eimited

jurisdiction, the language of the reservation need not be highly detailed or precise. Rather, the entry

of rlisn-dssal g^^ed merely allude to the existence of a settlement upon which the dismissal is

premised.").

Following the lead of the Eighth and Eleventh Appellate Districts, the :Fil`tb. Appellate District

in State e.^ ^e-L Spies v. Lent, ^'^'Dist. No, 2008 AP 05 0033, 2009-Ohio-3844, 1146, 47, held;
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. .. When an action is dismissed pur^uant to an expressed condition, such as
the existence of a settlement agreement, the court retains jurisdiction to
enforce said agreement. [Tabbaa v. K,-)glpnaaa, 149 Ohio App.3d 373, 2002-
Ohio45328], citing Berger v. Riddle (August 1.8, [1994]), Cuyahoga App.
Nos. 66195, 66200, The determination of whether a dism.issal, is
unconditional mid the coL.rt is thus deprived of jurisdiction to enterta.in a
motion to enforce a settlement agreernent is dependent on the terns of the
dismissal ordera Id., citing L-aar Molded Plastgcs. Inc. v. Goforth (February
24, 2000), Cuyahoga App. No. 74543; Showcase Homes, Inc. v. Ihe Ravenna
Savings Bank (1998), 126 Ohio t^ppa3d 328, 7 10 N.E.2d 347.

The language reserving li.rriited jurisdiction need not be highly detailed or
precise. Nova Info Sys., Inc. v. Ct€rr^^^ Directions, Inc., Lake App. No.
2006mLR214, 2007LLOhio-4373, 115a Rather, the entry of dismissal need
m.ere-iy allude to the exist^^iee of a settlement upon which the disrai^sal is
pr^mised. Id.

At the other end of the spectrum are courts of appeals decisions holding that in order for a

dismissal entry to be conditiona, it must either expressly embodY the terms of the settlement or

explicitly reserve to the trial court continuing jun'sdiction over disputes arisi^^^ oLit of the settiement,

See Grace v. Howell, 2d Dist. No. 20283, 2004-Oh.oa4120, 113 (since disn-iissai entry "neither

expressly embodied the terms of the settlement agreement nor expressly reserved jurisdiction to

enforce duties the settlement agreement irraposed[,l'y trial court lacked jurisdiction to entertain

motion to enforce settlement); Bugeja v. Luzik, 7"h Dist. No. 06 MA 50, 2007-Ohio-733, 18

(dismissal entrv that "neither incorporated the settlement agreement into its jud^r.^e^.t e^.ti-^r, nor

iitdicated that it retained the jurisdiction to enforce the terms of the settlement" was unconditional

dismissal that deprived the trial court of jurisdiction to take i`urther action); Davis v. Jackson, 1.59

Ohio App.3d 346, 2004-Oiaio-6735, 823 N.E.2d 941, 115 (9"` Dist.)(di.smi.^sal entry that "neither

incorporated the settlement agr^en-ieiit into its judgn-ierit entry nor indicated that it retained

jurisdiction to enforce the terms of the settlement" was an unconditional disrnissal that deprived the

trial court of jurisdiction).
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In its decision below, the Sixth Appellate District adopted the n-iore restrictive view espoused

by the Second, Seventh, and Nitit.t^ ^ppe-Ilate Districts:

^^^on due consideration, we agree with the majority view of our sister
courts,[81 and hold that for a di^imss^^ entry to be ^onditioned. upon a
settlement agreement, the ^iit^ ^iust either embody the te.^ of the
settlement agreement or expressly reserve jurisdiction to enforce the
settlement agreeinent. Therefore, because the dismissal entry in this case did
neither, it constituted an unconditional disn-iissala Accordingly, the trial court
did not have jurisdiction to entertain. ^^fingte"s motion to elii'orce the
settlement agreement or Travelers' czossnmoti€sn for priority in the settler^^ent
proceeds.

(R. [Court of Appeals) 23 at p. 10; Appx. 48).

The rule of law espoused by the:Fiftia, Eighth, and Eleventh Appellate Districts is the better-

reasor.:Eed one and the one that furthers the public policy of this state. Settlements are favored in the

iawo As this Court explained more than ^^^ years ago in Spereel v. Sterling Indus., Inc., 31 Ohio

St.2d 36, 38, 285 N.E.2d 324 (1972):

As noted in 15 American Jurisprudence 2d 93 $9 Con-iproxriise a -nd Settlement,
Section 4: "The law favors the resolution of controversies and uncertainties
through compromise and settl^iiiient rather than through iitigation. * * * The
resolution of controversies * * * by means of compromise and settlement
* * * results in a saving of time for the parties, the lawyers, and the courts,
and it is thus advantageous to judicial administration, and, in turn, to
government as a whole.35 To this we rmght add that co-Lirts today could not
successfully cope with the volume of their dockets in the absence of
settlement agreements.

Accord State ex ^eL Bd. of C"ty. Commrs. of Athens Cty. v. .^^ of Directors of ^'^alli€a, Jackson,

Meigs, Vinton Joint Solid Waste Mgmt. Dist., 75 Ohio St.3d 611, 617, 665 N'.E.2d 202

(1.996)("settlement a^^^^^ents . . . are valid, enforceable, and highly favored in the law"). The rule

of law announced by the court of appeals below un(lercuts this poiicy.

s>T^e view adopted by the court of appeals below is not a majority view. The vi.^w has been adopted
by the Second, Seventh, and N'inth Appellate Districts.
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The first alterraative in the Sixth District's holding - xhat. for a disriissal entry to be

conditional it must embody the terms of a settlement agreement --- prevents the iaai-ties and the

litigants from giving due consideration to the de-taai necessary to finalizing a settlement agreement.

In the typical case, parties agree in principle on the essential terms of a settlement in a mediation,

pretrial or settlement conference with a court, but then engage in additional discussions before an

agreement is reduced to writing and executed. Requiring that a dismissal entry, filed to ^^^^^ the

exi,^^iici.es imposed upon the parties in a mediation or in a ^oni"erence with the court, actually

embody the terms of a settlement agreement will discourage or impede the drafting of a final

agreement that is the result of r-iixadfui deliberation and that reilects the parties' actual intent.

Moreover, reqtiiri^^ ^^at. a dismissal entry actually embody the texrns of a settlement will

dissuade parties from entering into settlement agreements. Manv, if not most, parties to a settierneait

agreement do not want the te.rms of the agreement to be made a matter of public record. The

settlement that underlies the present dispute is one such agreernent.9 Requinr^^ that a dismissal entry

actually embody the terms of a settlement agreement thus will hirider, not promote, settlements.

'Fhe Sixth District's second alternative - that for a disrnissa.l entry to be conditional it must

expressly reserve jurisdiction to the trial court - will discourage efficiency in the management of

litigation. The rule will result in the expense oi'nevv litigation to enforce settl^^^ent agreements aiid

thus will result in delays in the resolution of disputes due to the involvement of new judges and the

setting of new case management schedules and deadlines. Judicial economy would be better served

if the original trial judge, who is often familiar with the facts of the case and the intent of the parties

in entering into settlements, is permitted to resolve any controversies arising out of such setdeanent

'irafirag^^ was so adamant that the terms not be disclosed that it prevailed upon the trial court to seal
the settlement agreement when it was made part of the record of this case.
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agreeniehtse "Otherwise the co.rnproi.m.se, instead of being an aid to litigation, would be only

productive of litigation as a separate and additional impetus." (Emphasis added.) T^^cy-C^^^^^in^

Bank & Trust Coo v. T^avelslead, 592 P.2d 605, 607 (Utah 1979).

Finally, the second alternative imposes an unnecessary and improper burden on the trial

court. Ohio's cotirts of ^ornr.non pleas are courts of general jurisdiction and aaepresumed to have

jurisdiction over a particular controversy unless a contrary showing is made. See Schwarz vs. Bd. of

Trustees of ^^^oState (Iniv., 31 Ohio St.3d. 267, 272, 51.0 N.E.2d 808 (1987)^^ourts of common

pleas are courts of "original and general jurisdiction"); Ohio Constitution, Article IV, Section

4(B)('7he courts of common pleas and divisions thereof shc-ill have original jurisdiction over all

justiciable matters[.]")R R.C. 2305.01 ("Except as otherwise provld.ed by this sectioai or section

2305,03 of the Revised. Code, the court of coMMOn. pleas b3:^ Orygin0l,jUrisdis°$ion. ;n,,)11 e;-vro1. cases in

which the matter in dispute exceeds the exclusive original jurisdiction of county cr^urts[.]"). Accord

State ex rei, Rice v. McGrath, 62 Ohio St.3d 70, 71, 577 N.E.2d. 1100 (1991)(only wlien a court

"patently and unambiguously lacks jurisdiction to consider a, matter" will the court be deemed to

have acted outside its auttho€-ity)(Emphasis added.) The rule of law annou need by the court of

appeals requires that a trial court affir^^^tivel^ reserve jurisdiction, when the law presumes that

jurisdiction already exists. Such nile of law imposes an unnecessary and iinproper burden on the

trial court.

Based upogl the foregoing, this CoLir^ should answer the certi^'^-ed question in the negative ar.^.d.

hold that a dismissal entry need not ^i-nbod^ the tenns of a settlement agreement and need not

expressly reserve jurifid:lction. to the trial court to enforce the t^^^^ of a settlement agreement in order

to render the dismissal a conditional on.e.
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CONCLUSION

T`he plain l^^iguage of the Dismissal Entry dire-cts that it was a conditional dismissal, and the

record makes clear that the trial coui^ intended the Disrral^sal Entry to be conditional. The court of

appeals acknowledged the stated intention of the trla.l. court, but did not give it effect. The decision

of the court of appeals is wrong.

Moreover, the decision of the court of appeals undermines the twin policies of encouraging

settlement agreements and promoting judicial efficiency. 'rhe requirement that a dismissal entry

actually eraiborly t.tie terr-is of a settlement agreement will restilt: in settlements that are negotiated in

haste and will deter ssut--of-crsurt settleinents by parties who do not want the terms of such

agreements ^obe made public. The requirement that a dismissal entry expressly reserve jurisdiction

to the trial court will discourage judiclal economy and will preveaix the court with the most

knowledge of the case from. enforcing a settl.^^uent agreement in line with its presumed jurisdiction.

Accrsrding.0^, Travelers respectfully requests that this Caaui-t accept Travelers' Proposition of

Law, answer the certified conflict question in the negative, and reverse the Oct.ober4„ 2013 Decision

and Judgment of the Sixth Appellate District.

Respectfully su'^n-dtted,

:..--,,.. °:,.
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CLERK OF COURT
SUPREME COURT OF OHIO
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10110 2EAF^^ OF APPELLANT
T^^ ^ ^^^RS TNREMNI°^ ^0MPA1V'V

Appellant The Tmve1^^ ^^^em.ily Company C8A1spei^^^^^ hereby gives ^ooice ofap^eal to

the Supreme Court of Ohio fta^ the judgment of the Lucas County Court of Appe.ls^ Sixth

Appellate Dast^ct, entered in ^^urt of Appeals Case No. L-1 2-x 31.^ on October 4$ 2013

(",^^^^enf)r °1"^^ cam is one ofpubl^c and great generW intems^.

Appellant also gives notice ffiat in its Judgment, the Sixth Appellate ^^^^^ certified a

^onflict pursuant to Article IV, Section 3(B)(4) oftxe Ohio Constitution. On October 23, 2013,

Appellant filed a Notice of Certified Conflict ^^nmning the ,^^dgmento The Su^mm^ Court Case

Number assigned to the certified conflict caw is 13F167 19

Respectfally submitted,

Paul D. (0001132)
DAVIS & YOUNG
1200 Fifth Wr^ Center
600 Superior Avenue, ^^
Cleveland, OH 44114
(216) 348w1700
(216) 62 l W0f 04 (Fax)
!2CJ1und@al1w1VgM o
^^unsel for Appellant
The °1"raaaelers. Indemnity Company

2

Appx, 2



,4 y:

^,^R°^IFIC^.^°E QF ^^RVIC^

I hemk^^ ^erdfy that a copy of the foregoing Notice of Appeal of Appellant Ile Tmveler^

^^^eam^^ Company was served by r egular U.S. Mail this 13 day ofN^^ember 2013 upon the

following:

John J. Reagan
Alberto 1;L Nestico
Christopher J. Van Blargan
Kislingp Nestico & Redick, LLC
3412 W. Market ^UW
Akron, OH 44333

Steven 0. ^^^
^^drq K. Bentz
Janik LLP
9200 South ^^^^ Boulevard, Suite 300
Cleveland, OH 44147

Martin J. Holmes, Jr.
300 Madison Avenue
1200 Edison Plaza
Toledo, OH 43604

Michele A. Chapnick
GREGORY AND MEYER
340 East Big Beaver, Suite 520
Troy, MI 48083

Counsel for Appellees Kararn groperdes 1e Ltd.,
Kamm Proporties H8 Ltd., Karam Managed
Properties, LLC, and Toledo Properties, LLC

Counsel for fiffina^^ Security Solutions, LLC

Counsel for Iffinite Security Solutions8 LLC

^^^^^ for Appellant The Travelers T^^^^^
Company

1132^
DAVIS & `^OLTNt^
Counsel foi Appellant
°ibe Tmveters Indemnity Company

Appx. 3



.^ TEIE SUPREME COURT OF OHIO

PNTFTNT.17F SECTURITY SOLUTIONS,
LLC, et aL

Appellee

V$.

KA-RAM ^^0Pf3R.T:^^^ S L L=s ot ^l

App^^Ilants

^

^

^

^

^

^

^
^
^
^

Caso Noo.

On AA^Pca1 ^`roni ^u Lucas County Court
oFAppealsr ^^xt-b Appellate Dz^triot

C's^^^^ ^^^^pe^.ls C.^s^.:^c^. ^^,-;'.2-1.;13

NOTICE OF ^ERTIF.^ED CO"Y,LTCT OF
A:^PELLANT'"I'HE TRAVELERS INDEMNITY CO"a!^ANY

1'aul :i). ^'sl^.lunci (000 1132)
DAVIS & YOUNG
1200 ^ifli Third Center, 600 Superior Avenue, East
Cleveland, OH 44114
(216) 348-1700^(216) 621-0602- (^^)
Pek-lupd
Cowi.^^l for Appellant 11-h^ ^^raveJ^^^ Indexnnity Compmy

Joliri J. ^eagm (00673 -89)
Alberto IZ; Nostin (0071676)
Christopher J.. Van ^largan. (00.66077)
KISLINGy NESTICO & REDICK, LLC
3412 W. Market StzrWet
Akron, Oil 44333?
(330) 869-9007/030)869m9008 ({ax)

Counsel forAppeIl^^s Karan-i Properties 1, Lid.,
Kara^: Prappt-ties I13 Ltd., Karam..;^^^iagor
Pr.o;^erhes, LLC, and Toledo Properties, LLC

XT 2

OCT ^^^^ 2,q:13

^^^^^^ ^^ ^^^^^
^^^^^^^^ ^^^^^ OF ^HIO

:.R K ;;IF$u0 Li^11
yE., 19R F:.64 E COD RT 0 ^ ^^^^10
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NOTIC^ OF CERTzF^ED ^^NIF^IC"1" OF AP ^^^LLANT
`I'.1-1E 'I"l;LAV^^^^];LS IND:EiMTVI'FY CO.[°^PA.'i'

Pursuant to S,Ct,Prac.R. 8.0 i, Appellant, The Travelers Iridemnity Company, hereby ga^^s.

n.^^^^^ that oti October 4, 20i. 3, the Sixth Appelia;,e Distria, Ducas Couz:ty, issuet? a Decision and

Ju d gia^en^ ^ii try in .^nfin ia`e &a^c u?ziy .^o tfzai€^n,% .i;L C; et. al, v.. Karam Propertae.^ [, Ltd., ^^ cd-, No. 1,N

I 2-i 31:3, #.indr'.rzgsuch decigioii to be in conflict with the decisions of the Ei^^th- Ap pefiata i 3isiriGt,

Cuyahoga Courity, in .^'vtate o#"BeW.r v. Riddl^,:Nas. 66195y. 66200, 1^^^4 WL 449397, (Augvist 1. $,

` 994), aiid the 1:1eventh App°iiate, District, Trumbull ^ounty4 in Hines v. ^^^ko, N.a. 93-T-4928y

i ^94'W7, .i i 7i 1 0 (March 28, 1994)x and cert-ifyitiga. conflict pursuant to Aitiole IV, Section 3(B)(4)

of the Ohio Constitution.

A cop^ ^^th-e Sixth District's order :^^^ifying a conflict and qpinisan are att^ched iierNto as

Exhibit A.. A ca:py of the oonilicting. opi^^on of the ^igh(h ^.ppe1.l^:te District in ^state o^'.^e^°,^er^ v.

Riddle is attached hereto as Exhibit B, and a copy of the €^^jaflir^ti^ig cYpi7liosz. of 'ti^c Eleventh

Appellate District i^ 11ines v. Zqfiko is attached heicto as Exhibit C.

Respectfully subniitted,

--^ ^ ---------- . .--------
Pau1 D. ^^^iTnd (0001132)
DAVIS & YC^^^^^^
1200 Fifth third ^^=fert
600 Superior A-,^^pue, ^^t
Cleveland, OH 44114
(216) 348- 1700
(216) 62^ ^^^^^ (Fax)
pp-klundaidavismoun,corra
Counsel for A^polIsarat
'J.'"hie Travelers Indemnity Company

Appx, 5



CER UF.ICAT^ OF ^^RNITCE

I hereby ceitify t^lat a copy of the. f'tsxega:ng Notice of Certa^^^ ^^^iflict of .f^ppellan-L The

Travelers Indemnity Co.^^^^ was served by regular U.S. .i'^^^ this 22'^ day (Yf Octobex 2013

upon ihe- folI . t s w: ng -

Jokr,n I. .R4agan.
A[berto R. Nesti.co-
Chnstopl.,er J. Van Blargan
Kisliiig, Nest:c'o & Redick, LLC
3412 W. Market Str^e-,
Akron, OH 44333

Crainisel for Appellees K-aram. Properties I, Ltdo,
Kaxam "ropeztes 11„ Ltd., Kar^^ Managed
P^^pati€^;s, LLC, aiid Tcrlecio Properties, LLC

Steven 0e Janik
.^ ^dre; K, Bentz
Janik, LLP

9200 Sflutli Hills Boulevard, Suite 3 ^00
Cleveland, OlI 44147

Martin J. 140I=5s Jr.
300 Madison Avenue
1200 Edison Plaza
`I`aledo; ^^l 43604

M , .30iele A, Chapnic1^
^^^^ORY .,^l'^ ^) MEYER
340 ^';^^A Big :^eaver; Suite 520
Troy, M^ 4808.3

CO^^el for Infinite ;^^clinty. Solutions, LLC

Counsel. for Infinite Swi irity So:lutions,L^C

Coub.s.ei -far Appellant 'rl^e Traveie.rs.1ndemnitv.s
^^n-ipaixy

---•----•-^,^

° _-WT ^.....____.^f

i a-ul D. E1^1und ^00i^1. x ^^^
DAVIS & YOU^Y^
^atuisel for The Travelers Itidei:-nnity Company
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ar ^! ,t4ctEr^^ts s;py U ^ .. €€a^^Uurn46^fat^ p^da#^^

^^

^B^t,J^.l E9e ii'1- 1'EALw

A ^-th:

C:DH^4Ct^^{
^'f3

N, 'l:iE Cfi>UR..F. Or, AMEAL.^ ^^ OH1 t^
SIXTH APlx.^LLATE .^ ^ STRICT

^^^^^ COVNITY,

Swljn^y 86113tion:s, J,L4^.:}.ec a9, ^^^art+^^d^^ipWs

T-ie11'r3ourt. No. C10200903781

V.

K^in :Prop.Oa^^^s 1, S.,td.; et Eii, ^E, dKO^.' ^53^9DJ^'7^^:^EffT

A;^pdaallis

Pii-ul D. Eklund, for appellee'l'he Travelers fnd^mjiz^^ ^ompany..

^til^c).^'e PWagaa'Y A1b^z^^
for app.^lhxrtts.

st

YARMAO'^GH, J.

t. ^^t^.6ductsws

I1 as :s an ^ppeal ^rom a .c.n:ing Etgi)tlit:e's, I'he `':ayelezs

Tnde rr^.a^ty Co.. (a^F.raveiors'°), mos:on s.eel:.iztgpQrio:ity td spttl.er;^er.it prgce-cas. Bemuse t^^^

E^J^^^^ ^^^^^^ ^^^

^^T -.4,.2013. E-
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1 [ld4l2 q13
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trxa@ ^^ ^^^^ed.,^^sdialon ta. mt"tain 'F'ravelers4 motaon, wo dismiss tM app^^l fdr

lack, of a ^^^ appeafabte ordera

A. ^att^ and Procedural B^ckge+aund

M 21 On or around l'sxly 4, 2008, a f re caused over $1 3 a-illaosa of ^^^ to ez.

afiaMnent coMptex owhed by appoltahtsr $ram Propeities Y, tdtd, Xmwn P.ropordes I1y.

Ltd., Karam Man^^^d Properties; LLC, ac^d Toledo Prapekt$esp LLC (oo@IeQt;vely

°T,aram")> Kamn insured the property through Travelers, who poid Kmm

aPProxamatety. US million for the 1098.i^ OxchaDge fOr a ^^^Wlz.

(1,3) Suksequesatlyf W-mRt^ ^^^urity. Solutionss LT.C (110MW)y which provided

se^tit^ savam to the ^pmtmait cogn^^^^ ^^^ught a ciah apinstKaram for breach ^^

zontract.for Kei='s fa^^ure, to pay for ^cver^l months of scrvf^^^^ ^mm answered ans^

^led a count^^laini, alleging that Ihftaw nogla"gently failod to stop t:esidents fr¢^^ se-tttng

ciff the fixeworks.that stoned ft. fire. Around the tame,"rmvelers a

^cp^ lawsuit agait2st Infinite, seeking to a.^^eco'ver the atno=t it paid to Karam for

losses sustaiud by the fire. Tho trial cgwt_consalidawd these two cases, Despite the

coa^solidation, r^tlkho Travelers nor K-amm filed cross>ei'aams to det^in^ ^^o- b^^

priority to any recolveq

('9 4) After eXsmsive di^^o.very, t^^ ^^^^ puqsorted^^ reached a sett@=cut

agr^efn^^ on M-Ay 15} 2011..Uaxt"omna€oly, ^lthough th:^ settlement agreement was

discussed ^ oper^ ^our^- to'r^^^ ^as.made of thoseproceedingso Fuabomore5 t^e

Wd^^eat ^^Oement waS: not ^ducOd to vMting and signed by the partiesr The pardes

2.
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AdMi that isazrsuaxs.t ta^ the ^^^^^^^ ^^^nixe will pay a fixed sum to seitie. the tort claims

against it, less an smouni to senie its breach of;^^^aot ciatm apin^t Kara.raa.l Ho.a^everF

the parties di^agrea orr the. odeza^ of the agreement rais€irre tb-who has isrioraty. to. ^t

ftm€is paid by Infuite. Notably, both Travelers and K^ co^^^^^ that ^^^ was not

^etermined during the settlement discussions. Netwid.stmding that the priority issue had

not yet beeff resoivesi,: on May 26, 2011, the -€ri^ court sua s^^^^^ ^^ftd a^^^gtn=t

diswAssing, ft acdorL

J^ 51 Sh€sr#iy after Wsjudgmmt was entered, Ksxsm fii^d an action in federal

^our., seeking, in ps,a% ^jud,grnent that it is enfitiW to all of thapr^^^s from a.Tiniw

beos°,^st the po€icyholderYs reimc that ia signed whs not effective to ^^^^conie the

°°a^^t-wfiaie d^^trine. "i'kzer^^t  Traveias ma^e-d the tisi court, punuan^ to M.R.

60(B), to W aside the ^ay'.264 2011 judgment entry dismissing the csso, so that the-i^°ial

coW couid decift tho.gsri€araty issue., Tte parties Weed Tmveieas¢ modonx and the trial

caun htld azs oral hcuing on tho motion on septembea° 6, 2011. °i'i^e tiisi court then took

the maffer uns3^^ ^dvismeiit.

(161 On ftbruari 13,2012, lnfirqiW niaved ft ttisl €^^ to enforce iho

settlement: ^^^^ent. Essentiallyj because the tnai court had not yet ruled oti "i'ravoltnY

Civ.R. 60(B) motion, and bcoatas^ the priority issue had stiit not been resoiv4 infinifte

sought an order aeqWring the parti.es to execute a release so that Inftn ito could pay ^^^

agned.s^m to the ^ouM ther^by ^onciuftg its role in tho litigation, snd allowing Kamm

1 Infinite has diov^^^ to seai sew"r&i ffritip in this cas6 so i^^t the amount ofth^
settlement is n€si digd i^si^A

3.
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and Travelers t^ ^^^dtiqe to qu^^^ over the disttabution of those ftds. T^^^lm

irOpondtd to Infm:#e"s motgo^, and. -filed 4 cross-mod.on ^^ekia^^ prissgi+ty to txe setoement

proceeds. Karam opposed °t'r^^..velea^ cross=moa€onF arguarag that the trial court did not

have jua€sd`action over the prioa^^ ^^sue bmause the ^^e had been unconditionally

d^smlss4 and,.:b^^^u-so priority was never o issue that was presep8ed t€a the court iea the

pleadings, it was not newssM to the. settle.^ent. T'mveters eesliW that the May 26A 2011

judgment was conditioned on the sett^emecit-, r^^seqa^ontlyk the trial court retuined..

jurisdiction to enforce the, svt^^crnent, Ftnter€no€e, Trave1^^ argued that the settlemont

Wcaude.d ft.^^^^ ^^^ement t-hat if'^oy.could not aesoIve the piibrity i^suef they

would se£= to the trial court for :f6 d^^erminataon,

(17) On -0m3^er.12,2012, the txW court entered its judgment on the ^^^peetiuc

mot¢oms The travi cotxt. det^rmined that its May 26, 2011 judga^ciit Was a ond'a^^nal

dismissilx Oxa.d:theref8re Igretaijacd Jrrisdictfon to enforce the tett^om^rit ^geeaz^efit

botwem the parties, .a^ccord,z^gly, it deniedT€°avelcrs' CIY,R, ^^^^^^ motion f-O.^ ^^^iff

frOm Jud.gment as Mout, the Wal. court then decided 6o peioiity issue, determinixig that

T^^^lp,as was rmtitIed to thefa^^ amount offl-e seBtlement,^ro^^eds: As a- ^^^^lt, the trial

coW mnted Tr^^^^ersY croSsrmotion for priodty iia the settlement proceeds, and an light

ox thaG-d.ccisiony denied 14tdte's itotion t^ ^nfoace the sottlempt agmement oz moat

B. Asslga^^thts -ofError

(1^ ^^ ^amm has tiruegy appWed the O^^^bur 12, 2012 jud^ent, asserting #^e

assigntnemts of'errexr

4,
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I. The trial court emd an d^^huing. that Txavelers ba pnority tq the

^nfin§.te settlement praceeds.becange thc ^ourt had ^^^du^^y dismissed the

case unoondg^^onally8 "d ftsf lacked s.¢abject matterMsdicticn to decide

Ws issm

Z 'Phe trial cauA crrdd in reopening ^o eae to decide the issue of

priority wbere, the sctde^ent agmement did raot address theissue,

dftnminat^^^ ^fthe issue was not nmsssry to enforce the mgmeme€atY and

the ;ssue had not been raised im sny'phWing.

3. The.tria1 court erred in holding that the pollcy;s subrc^ati.on

clause superceded (sic) the equitable 44:^^^ ^^^le' doddrine where, the

clause did. not expressly state that Travelers would have priority to ft^

rwoveaed by Kamm regar&ss of whether Kum obtained a fall or partiol

meavcryo

IL Anolysas

IT 9) In I^^am's first assigm.ent of armrA it argues that the trial court lacked

judsdiction to enforce the settlcz^antagree€neatbecause die. a.ctacn ^s.d ^ready been

€ncazadit€oiially disraiaseda

(1I0) ^s an initial matterb TYevelem atgues that Karam has waived any ugment

that the ttial court lacked.jaxrasdie#aan, "^i-eveleas relies ^n Fi,^roza v. ShosvSihe BUt^C!'&s;

Ahc, MD[sts ^uyahoga.Nat g^^^^^ ^^11NOhias-2912„ 11% which qaaows Ohio ^tate T^^

& Timber, Iraa v.lsarts Lwnbea° Co.r 8 Ohlc.a^^.M 216, 240^ 456 NR2d 1309 (10th

1
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Dist.19$1), for the proposition that agreement

constitutes a waiver of the defewe of lack ofjurisdiction aa:d [is] a mnsent to Jtarisdiction

solely for the isurpsse of enforcer^^^^ of the, settlemtnt agreement in the absebee of some

prQAsionin tho s^grwmeaat-itseif to ^eimotrmyo ° lls^^.reyer, Ojhto Stsa^e Tie &. 77m,^^^

dealt with persaaai,jigisdic&ion a^^r si p^ to ^ cont^ack whereas here the tiiai oow's.

ability to ^^furoe ta.^ ^qttipmea€t a^^^t i's 4 eiuution It

6 weii.dseftted that "fflho iackof subject-matSerjurasdictaon may be r^ed f^ the fint

time on -appeal,titi ond axWhe pm-d^s t4s^' iiatp by stipu1.ati^^ ^^ ^^oinenBR ^onfet sub,^ect

m^.'^erj.udsdiciga^ ^n a court, ^hm su'^ject-mag^jurisdirptzon is attEea°.wise .la0kin&bg.

Fox Yo ^ton Corpo, 48. Ohio Wd 236, 238, 358 KE.2-d 536 (1976), axverruled on other

gr^unds; Marnfng v. Olaio S^^^e L}braary Bd,b 62 Ohio SQd 24x 29, 577 NR2d 650

(1991), Therefort, Karam hu not waived, and could not waive, the'lss^^ offsr.W^^^^

^^erjurig.di ctior€.

ff, 11) Tumi^^ to the mtft ofthe assipm^^t of errar,.^e n^^^ that a trial court

Nssesses authority to en^=e s sett.iemmt ^^^xwnt voluntarily entered into by the

PWW't to a iawsult boctuso such an agmea^ent constitutes a binding conimct. Mack Y.

Po$^^^ ^Ubbe,r Co., 14 Ohio Sf3d 34, 36, 4.70 N.B.2d 902 (i 994.)> Furthex, «^^^^hUn m

acSon is dismissed pursuant to ^ sbied aanditicin, such as the ex€st^^^ of a wtiemcnt

agi^aement, the coss.n retains-th^ ^uthoriry to ^nforw such sn agreement in the even^ the

condition does xiot occur>" &tote ofBergek v. X'iddle, gth D14to ^tlyaho$A-Nos. 66195„

662.00f i'^^4 IWL 444397, *2 (Aug. 19, 1994)> liowover, wa also noteta^t a t,r"sat coun

6.
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lWes Msdictirsra to prc^ctmd k a matter wiaenthe.^owt bus ug^ondlti€aaally dismissed the

fiC40% St^^^ ^ ^el, Ra^e'v: MoGratbn 62 OWD SOd 70, 714 .577 N.E.2d 1100 (1931.).

'lhare£drer. the tlmshold issue In this. ^Ase is wfied€.er the trial ^otutgs May 26, 2011

judgment coast€tuted a csanditia.nal or unconditionat dlsmisw of the ac#aono

{TI 12) "°'7'he d^ennlnasim of whether adisxnl^sa1 is imwndltaone.t., thus depriving

a couli a^jurisdictaon to entertain a motion to enforce a ^ettlem^^t agreement, is,

a1ep^ndent.upon the tornis of the dismissal order." .^e-.4#r Molded Plasta'cs, ,irnc, V.

G^s^"^xrth, -M Diste Cuyahoga No, 74543y 2El^^O WL 218385y *3 (Feb-, 249 2000), ^^^g

Sh^^caseHomeo, I= v. ^^enna Sav,s. Bank,.12^ Ohio Alspo3d 328, 331, 710 N.EK2d

347.(3d P€st,l999)e Hczes the dism€ssW entry s#ated.: 'Parties haviag.rep^ented to the

court tht ^^ differences have been resolvcdf ibi^ case as dismissed wi81^out prqjudiceA

with the lamties reserving the ^`̂ ght tofik^ an entty qf dismissal within thkty (30) days of

this arder,'}

{V 131 In HuMi,sglozT Matl. Batak v. Molinarix 6th Dist> Lucw No. Lr11M1223s

201Z-Ohio4993x 115n17, we ^coog;iazed ftt Ohio couru.'laave tgken di^emntviews on

whether similar language ^oris.etut^ ^ ^onditianai or unconditional dismissal. Kamm

urge$ m t^ adopt the view ^^a number i^f'distrfets that ffifs 1^'guage is an uncenditionai

dismissal because it does not expmssly mbod.y the lems of the oet^^mtat agmemew, nor

cxprewiy reserve ^urisdl.ction to en^"̂ aa^ the ^ettiemeiat ^greemonts ^avis Y. d'^ckxd4i 159

Ohgo.App-3d. ^^^^ ^^^^^0.hao-673.5b 623 N,E=2d.9413. ^ 1^5 ^91h D1sQi ofting Ow4moin

Wr^^^ Condarn^^^urr. Assn., rno, v. DWitoP 8th D§st. No, 'a69039 2000 WL 126758, *2

.7,
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(Feb, 3, 20a0)o See Grace v..Heswsllp.2d DW, ]4^^^gomery W 20283= 2004„Ohlo-412€3,

lff^ 4, 13 (dismiss^ en^r stating the soaaer has. x`beexz, sWlW ms^ c-ompromised to the

satlsfaction af ad3 pardos ss: shown b^ Ike, sndorsement of coWsal be2OW°ho1d to be an

uncond.itionea dismissai)$ see also Showcase Boma, Irac, at 329, 331 day came the

pardes and.advi.^^d tbe Co.^ that ^o withln mwe has been staled.. ITIS THEREFORE

ORDERED that the complaint and pa#ics° rapectav^ ^untmHaams bo and hereby are

^smisscd with pr^jud^ce'^^ McDougad Y, Nraarea 5th Dsst, Stark Not 2008 CA 0004.1,:

2009aOhlow-201 9, ^ 16 ("U.^^^ ^^^emat of-CoumeI f^rP1.aittiffs ga4 C ounset for

Dol'^^dan:4 tM^ ^4ttor 16 dismissed with prejuda`ce tb refialngi â Bug--,^^ v. 4wit; 7th Dist,

^^^^gNoo 06 MA 50, 2007dOhlo-733, ^ 8 C"cose settled and dismHssed wattB

'̂ r*di^e at d:efends^t-'s.cos#'% Srx^^th Y,,Nage1, 9th Dist. Summ1t No. ^^^^^ 2005-Ohio-

6222,1^ ("The court, having ^een sdvised that the parties ltavt r^^dhe(i an agre.mes^t in

tlils caso, ssrd^ this matter to be riiarked. 'SETTLED god DtSWSSED^sa) 9 B-ayb z^^t v.

Tim, 10ta Dfst. Fmnkl{n :̂ o& 95AFF,06n429, 95A^^^^-1106, ^^9.5 WL 7-23^.88, *1n2

(Dec. 5,1995) (a''rhe within sctaoli is ^trcby settlod and dlsazaass^d with prtjudici^ Costs

Pg€d.sy)n N^^a rayot Ana. v. bwrent Directiow, I lth Dist. Laka No: 2006-L-214,

2007aOlflo-4-373, 13o6p 1.6 (Faby a^^^t of the pW1es, +1Womp1aint'* is

'he€eby dlstxalssed with prre,^udim, 7^ Coun^eru1^ and lbird Pudy

+t~omp1aW '^ * * are 1•€^^^^y &massed ^th prq,^^ce^,

[1141 T^^^^lco, oai thf. otheF hand, argues that we should a.dqpt the view of the

Eighth District that ^ere1^ referring to a settlement agreement is sufficient to form a

8.
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^ondi€ioaa^ ^^snussa< .^^^^ergerg gth.DW, Ctiyabaga Nos, 66195, 66200, 1994 WL

449397 at 3 M€^ ^^^-and cssuntea°$A9x^s In the above ifuanbered ca^^^s stttled and

dgsaaiagsed with px^^judioe'° vvas `6^learly a eond^onal dxsiniss^l based on a settlement

HA;a^ Lana^^apfng, Im. g Sth Di.st, Cuyahoga No, 8€3538f 2002_

Ohs"^^^911, 1.10 (sFinstantmafta° is settled and distpissed°p held-to be a candit€rsnal

dfs^^^sal), T'ravoSers. also points outthat the Eighth District 16 not alone iaz reaching this

co szottWt gsa,, czt^g Hiaaes v4 Zqfto, x tth D 1 st, Txu mb u €] N o, 0 3 _T- 49 2 8, 19 9 4 W. L 1 17110

(Mu, 22, 1994), in which ft BIeventh Dastaict held that e.dism.'^sal eraty whieb state^,

"CBse 50ttled Emd ^ cotidit9ota^ ^^smisssl.

[T 15.^ Futthere `I'mvelm mIies on M¢arsholl aa Beach, 143 Ohio App,3d 432, 436g

758 NMd 247 (11 th MOM)} ^-wWch th-c Eleventh ^IsWet again held that the trial

cotaatretaiaiedjud^^iajon to copsadea A motion to enfoxceli sewement agreement. ^n'thaat.

case, the entry Mted8 a^Cose settled (tnd disWat.ed witik. prej^diop each party to bear their

own e^sts. Jtadgment entry to fo@^ow.• Cue wnelaaded.'F Id. 4t 434o ^owcverx the pulles

never iled a separate entry, aaoc campl6ted a fibamai wale€nent egreemetat. Id. at 435.

One of the pa^fcs subsequently riied a motioai to enforcav €be, gdttlement aagreerraw. TI.e

triW. court then heId a hearing, determined - what the t^^ ^^^ 'the settlement agxcemetit

were^ and. gmted the motion to onforce the a3greax;mortt> On appeal, in itddrtssiti^ whether

to taial ^9,^rt h^djurzsdictfon to coa^ider the motion to-eaaforce the settlement agxs.emeaa4

the Eleventh Dis.ta•ie#.rcaasoned,

9,
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Although .the (dismt.ssall order does a^^t ccplicltly ^^to that the

dist.i..ssal was conditioned on the se€fleffieftg 6f the cssot it is implicit within

its menda€e that if the ,psrties did not r^^ch an ultkxaate -sesoluti-ons the trial

e^W re8e.a.nod the e,uthcaity to proceed sccordingly= This eonclusion ^s

ftther buttressed by the taisi courCgs s^tmnent that a:sewndjudgmen^

^^^^ was to.follow, U. at 436,

Travelers upas that. a similar msW^ should be- reached. here, wbm the dismissa^ order

referenced that '^e parties had sts^^^ed te€^ ^iffere^^^s and contemplated that a second

jUdphent e^tty w.ould be frs^^com3ng,

ff, 16) UPon duo considemtion, w#- agree with the me,^ority view of our sister.

courCs; an.d.liold that for a.dismis.sal eniry to be condilloned upon a settlement egeernerat=

the enuy must either embody the w¢ms of'^^^ settlement 4greemeni or qxpa^^^ly rmrve

jurisdaction to enforce the satlemenR ageement, Therefoge, bo.^^^ ^ht, dismissal entry

in t&zis cue did neitherx it constituted e^ unconditRone.l dismissal, Acoordi^glys the trial

court, did not havojMis^^^^on to ontextein Infinite's m^^^ to enforce the se3titment

agro=^nt orTaavelorgg cross-mata-oii. forpriera^ in the settlement proceeds:

^^ 171 Admittedly, enteriazg efi uhcondi^otml digmissal of tho aotion was not the

result c¢zntemptated by the: bse.i eoiart Wt^eri it issued its Mgy 26, 2011 jus^gment ontry> ^

the court stated at the homing onTa^ave€ers' CiYR 60(B) motion,

Meuyve msde more outo;^^^ ontry chas. the Cou..^ pls^ed on the

record, That "ssp I call them a placeholder ^nifty, pendih;^ ^^bniiss€osa of

1a1
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whe,tver the fma1 enUy .Is once you°ve finafted eveay#h,angF and this b why

dho language reads the way at is and why the.ca.s.e was disraissed wlthout.

prejudice to. allow you tkne w complete the €errns a^ftlse ISre^amtion of the

,^11 and fmat roleaseb and then submit your repla.rement dlsmissal order

w-lalch. fs the effective one.wn prejudice oaee 411 ft roaease 1^gua,^e and

all tae relmes ^ st'gnetl and aeW^^d and processed>

Hol1tm, ^ ^4 Ohio St3d 434, 2€10°3-r0hlo-$5.5 5, 877 N,l±'.2€I 1^14F.13 4, Herep the en€rY

unequivocally dismissed the aeklon, 'Unllke Marihall, the provlsloo that the ^^O

Rreserv[edj '#^o right. to file aa entry of dlmn.lssalYY did not qualaO the init1el dismlssW on

the. entry of a smand, instead, itsnfre^y provided the pardes an .opti.^A that they may or

may, not Ixeve exeeogsed< Because the parties Q not file a replacement entry ofdismlssat,

the M4y 26, 2011jud.gment remains. s'ai ^ffwO

(118) ftirtheamaft; the fgct that ihe dismissal was without prejudlce ac'±UailY

supports our cansslusl:o^ ^^t the tda1 ^outt l^ck& jurisdiction over the settlement

agreement, Dismissal without prejudice does ^^! tnean that the dismqssal is a ^^^^choIsler

having no effect; rather,

^ Notabty, Lue:&s County ^ourt of Ctamms+sa.Pleas Lac,R. $,05(F) provides a proced.ure.
for so^omexa#s In tivil cases d^^t may have avoided #hJs xesult- "Counsel shall promptly
sObr^^ PA. order of dlsm;1901 following soltl,ement- of any c-ne, If coume1 fell to present
such an order to the.trie3,,€udge wi'thin-30 days or v.ntlZgn such time as the court directs, the
judge may order the cme dismlesed for want of prosecutgon or filt an order of settlement
and dlsm:<ssa] and asesu odstsa¢z

11.
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[it) Meam that the plaintfff ^ claim is not to be un#'^vombl^ affected

thereby; all ragftts am to remain -as they ftn siand^ leaving fi%n or b^r free

ta Wt3tute-t sim^lar Sraat.. Thcpartift M putbid€.. 'm their ort&^^

Posidons, and t^^^loirdtiff =y imtitute 4 sovond. ^ction upon the same

^^^^ ^er, In.a typical cNbf action, g ^laim that is dismasW ^Without

pze,juda&Y may be reffle€i at ii later date<

.^^smassat wathou^^^^jtWee aelleves. the &jalcowt afal1jurisdidlon

over the mattea^, and the acti¢srt a,s treated azs tha^ugh ^t had never been

^^^^^ed, (Emphaoes astdeQ I Ohio 3'udspruaitaee 3d, Acfions„ Section

174 (201J),

M19) '^^refore,'bocaus.e the tdal coun, lacI€ed jurisekictian. t^ enfbzce the

set#^^mentagreemert, its October 1^g2012judgment 89 vatd. Slate ot rel. Ohio

Dsrgocraric P^V v. Bla^kwel^^ ^ 11 Obio 30d 246, 2006a0haa-5202g 855 NX,2d 11.88,

19 (4'k.f a court acts without jurisdiction, then any -proclam^..tion by that 60&t is vo.id,Sf).

Accord^glyokamm°g fimi assi.^ent €a^^error is willrt^^^^ ^en^onng Kgrwngs s^^^^d

alid Nrd a,ss€gmuent^ of ^^ moot.

TEIa Cor(Ticot^on of Cogoet

^^ ^^) ArticI^ IVg ^edon 3(B)(4) of the Ohio Corstitut.iion; states, "Wh^nevu ttle

judgcs O:^^ ^^Uft Of 4P^eOls fmd that g;^^^gm(mt upon which thoy ba.ve a,^^ is in

00ziffict with ^^^dgment pronounced 4^on the ^^c qumdora by any court t^^^^pWs.of

12,
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'tiae sWte„ thejudgea shaU cenii`y the .teeaad. of the odse to the supreme- roo for revi.ew

and fliia3

(T 21) In order to €Iuai^fy for a ceadficatioli oft€^nfliet t6 the Supresnc Cour€ of

Ohio, a case must meet the f®i.ievv^^ ^^ wndilioassa

First, ^^ cef"sf^ang oourt rzaizt find that .ft^ ^^dgment..is ira. wnflict

with ti^^jusigment ofo[coa^ ofaF,peag^ of mxother disirict.ansi the asserted

wAftiet must be: °upon the same questiono*^ ^^ad, the aIIeged .eonflict

arausi be on a ruie of 14^^-gorfaett, 'Ib€rd, thejournal entry or opi^iou of

the eerd*in,^ court must cleoziy sei forth that rUIe of law which the

cerdfying court cont^nds is in conflict with- Iheju€igmen8 on #he. eaine

question by other distracI eou.,s of appeaIs;g° MteTook v. Gilhizne Btdg.

Ca,r 66 OIaiv st3d 594,,59.6,613 -NS,2d 1032 (1993)=

11 .221 We find that our holding today is in wftflict: with Iho Eighth Digtdot Cotart

of Appeals' dwision in Esterte ofBerger v, Riddle., 8th Dist, Cuya.^^gii Nos. 66195,

66200, 1994 WL 449397 (Aug. 18, 1994), and the EIeveaidi DisIrict. Court of Apge.as°

decigion in Htne-t va Zqflwp 1 ith Dist, °I`^buli No. 93aT-4428ti 1994.WL I I1_I 10

(Mar, 22„ i994)o AeOaOnglys we eerlify tbo record in this case for revie^ and final

d^^ation Io the Stglsramt Court of Obgo on the foilowfng issuei Wfa.other a disxtaissat

enlxy tbat'sioes not either embody the tams: of a set^eraoit agttement or ^^^prassIy

reservejurisdictzon to t^^tdW cosaxt.Ig eni`or^e Lhe terms of a settIement ageemmt is an

^^ondiiiaraai dism.isse.I.

.i1
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^-^

23) °I'^^ pagies ^re diructed Io Utyra^a. 8.0 19 et scq, for Igsaidaazce.

TV, Conetusion

(124) ^^ on the f^^eping, the Octabor 12, 2€I12 judgment ofthe. Luom

COura.^ CiDUry of Common Ptm zs voIeI, and Ns appeaI is.d€5missed for Inek.^f a. Em1

^^^^hbi^ ^^dor. S^e Staxe Ve Gitmern 160 0M.0 App3d 75, ^^05-Ohio- 1197, 82-5

I?b.E.2d 11 80, 16 (6th Dist.) (a void judgment a^ iaot a f'm^ ^^^Wab^e iDrdor), Ce^^ts aro

us^^sed to Trwrcieri Isur^uant to our dispaeIion trizlog App.R. 24(A).

Appeal dismisscd:

A celi^ed^opy o# 'thi^ entry s^afl constitgti^ tYa^'mwd9^ ^ursuarat to AgpX 27, See
also 6th Dist<Loc;ApgX .4.

Mark I-..

SWghln A. Yvbrou6- 1.
^^^QUR.

'Mis .s^^tisiOza is suwcct tO -fluther editing by the Supreme Court of
OWS Regsoftdr of l°)t*icsns> Paetaes intexwcd in vif,-wsng. the fmaI reported

Verrsio^ ^^ advased to vi^it e.ho. Ohio Su^^^^^ CoWs web site at;

14.
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DAVID 'I' > ^ATIX,

pla1h^i^^m^^+^^J ford Bsrgerz appoa:1s IAaim the 4udgm^:^t

Of t;^^ C12:1va'L^ng-a co-'UMY CaUZt of COMMO-^l Ple'd's, Ca 'se NosS Uw112-908:5.
arxd CPµ16 764Ct.{ :da^^^d Aipqu.ot. 24.p 1993x i.n wh^..ch the taial ^^^rt

,jtan.t.ed ?.n n^^^ ^^^^ ^epled. in p -art det.end-ant.sM..a^pia.k-laos tfi.::deal

aznd D^bora;l. .Riddle `a .mot.i.on. •^o ahfOrdia^ aeibtlamant ag.reemcir:L.e

^^ nin:w.1 ff^'4ppellant alzo 4 .,^'se£^.;^ A .^:8e '^,^Aa; 'cokir'G' s Ct'^b"^iAC3f hiE3

motion for z.,.q of jur3gnen'^p

^^aign-e ^^^ errors fo`^ thits ^ouxt'-s r 'eview.,

^^ ^^ri t if f-^ppe-L^ant. Is eppaal i -S not voll bakon-4

1 ,' °au` ^^C-Ts

.b=Fid.6+ GL'wtsrWn a.Fr.-i_G^V:,g a11'-t of. a boL3g.dF.-0^e^. L/:.d.iGpu"LOe b-e'^.w.^-me3,C 4FAj:.J'.L.i'p:{..%.Ag,

property own-ers p p1a-inti:ff --app.a1 lant r S : an'f ord Barger, a n a

L.inc3:s^ll ^.nd E^^bar6Y: R:Ldd 2e. This di'a'put^

^^^ul^ed in th.e fili:n€^ of two lzWsu.zt-^ in t.kao Cuyahot^'a Court of

Comz:mn. Plea:s COe NeOt; C.'P-12.9.085 a^,d 1-67640. These 0,a'^^s iqexe

c.on^ali,d.ato.^ A 'nef. ^^t f:ar trial on e-^ptrmkaier' 14, 199^"  Oh the day

°r>±..ials a ^^^tlemer^t wa:p, >^tmdbed bifa:^^^en ^^e - partiese On

$.eptebE;ber 1.5f• 1992, the trial qrauxt journa.l.^^^d tfh'^ following
e°n'd u ryS

P,11 ^la^ms and ^^^p-barQla.i:ms in th-^ dbbve
.^uM:^aO'^ed ^'ag6s :^ett'1ed. d:n:+^ ' ^^.^^rp':^s:sed with
p.:Pe.j-ia^d1r4e cit defezdaa`xt.s'' .^^^trilo

T-he 'terms of t,h^.:js 13:0ttlement w&re ^oon d-:^^sputed.<

^r, MatWh 3s 1993, ^^^ Riddles, filed a,

motion enforda settJ.qMen,t a+^^^^^lE^nt: befemdantg^appel1eeW

contextA th:aw t 'ho '^^ttlemerr,t, provided h^ ^ollQW4s

:U:+J v
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Q_

( L) plaf nUf ^-apPOXIaaz.t to ^^^Pies 61040000;

(Z) pW nt.iff --appel1^^^ to Wcute a ftill An^ final ta:3easo_

^31 to OX001te 6 Oaneent a^^OSIM:INt.l

(4y ploir^^^^f --.appcallan^ aod to exacutp 4

mutual rn^aw."

do-fe.qd,^qts:-,Appell oil: to rap*W 1:2.,5040

The aonaent aqrqa:nqn:^ i-r^ ^ueatiora. ^ppars-ntlY gaYre deferaelaa3.tµ

^ppellee,. t.i.ndOll Ridd;e, .addems tb p.laa.nta.,^^^ap.pe:..1^nt Berqfax•,s

,^^ra.perty for t^e^ limite^ purpose:.o^- pruning trees .located. a.1patq

the .^^oper-ty U,aae,.^ ^^rq^r dinlei that the zonseral- ac^reera,ent wa^

ever pazt e^l the aVari.^^ intt..^ement &greemia;t•,

On aunt 7 0 11930 the !rQ1 (oi^^^ ^^ld a hezrlati4 OA difen:dax:^^^

^^^al;.e&s`. motion. to as torcs tMaettlement agnee:^ont. on. Jana 8t

1953, the trial notit Jurr^4l,^zed the following entry.,

QUM! pre^en^^, WMg bao. Dafund^nhil
motipn to ea^^or^^ ^et•.tIAs"Dt granted in part.
Mr> Riddlp or.ato .5o^^^er' s:
^rop^rtys All paxtie:s a^xaQ tq taoe...

On August 24, 1993, a se.^abd jz;.dlmen^ ent^r was JOxra^ala zed by

t.he, trial court pyrtaiNiAg to d€^^^endaot^^^^^pel lees' Mat.ioe to

ezafoxce ^ettlempnt agreer^^nn This gxrtty 15rovlded t::h,a : defend^^ta-

appe.^^eW M^tioa was graa^^^od IL.^ ^O;^t ariO denied a:n patt.y

en.t-ry went on to' stato. that ^^erget wa's "4e.em0d" to ^aY^^ ^xma..ted

a: ,^Ull and f-ina3> ralwast- 4nd the oon4vnt Agave=0 Is addition;

..^e-rger- -a^d defeA¢^ants-ap.^el3,m were Ideomea' to We expont,Wd -a

mutual ^^^^^^^ ^^yd ^^^^^^ ^^O ordered to p#y dQ fend a ats_4ppe,3_le¢s

$2,75Q:Q6 as can.si.^^ration 'for the rnix't°:z.& ralease. La^tly,

},^^ ;; 1.^ Pu' 091

S
.._ .. ...: .. ^,

Afpxo 25



-4.w

^PNII:Ge.^ ^^te. ordex.e.d to -0tay of f B8r.qe :r' ^ z).r^pert.y

c^^d Ber^^8z wr^^ ^rder-ed tei. s-vny of.f d^^ehdan.M:sma^^^lleez' pYoPerty<

Ati^^ched to th.6 aourt° ^ J:udgrr;0-nt ant^y we.r^ the f-u1. and fina l

z,qleax.e e.x^^^^^ed by BaWqer. TI-ie d'a,^^^^^^t as^^r^asa^aqnt sa.gned 'e^Y. th^e

cit:rrt^^a fot r ^^ ^^ rties -An.,4. the: vutrzal
^^ ^ewso by Berger,

hi's attorney 4rid ^efer^-dAntswappalleos.' attbxa^^^, The c^6n.g.:e_nt
agx,eea^eft a'l-lows c^eftndaiitsw.appolJ.eez td "contir:ue to pr I^neo

maix^tain and ^^^^ fo^ tho gxIstirag p.ina t.^^af^.s .ornamentay ^xbe.6 a -I;d
p:i.antsr

the ^en.terl-^^ ^^ ^hic.h a:ra on Ridd1es.^ pra^^tty-, ^)ut WhAch

planta.ngs ako a? ea aloa q .th.^ on prrsprar^y llnO. Se .r:^^^ ^gre-es
not to I.¢6La^ ^e-te vtth tli6wie^ plants or. th6^.r rout pys-tOms

On S.epteflf^er 16, 199,3:P Berger fi.led a 33te;ttan

far part:.6i vacatj..^^ ^^ ^u'dgmab;^., in the motW.onf ^erc^ex sough-t trr,

;sac:^^e the sc:,.ctior^ of the ron^ei^t agreement a7,l.riwira.q Riddle an the

,^roperty. to phuri.e an-d maint;.a:^^.n pis e tv.e^s., or. na.ment?z.l: t.-reas and

plants. Berger also soug1-rt Z.c3 ^a,-a.ate the soctiom of. U-e. a^n?:xy

ordpr3,.ag Berqe-r to pay ^ti-s

,,:1^^e ^n^a^.^ar^:w. '' r^^^a

On Nolvem.^er 30, 19-53d the. ^"r,la:I cot^rt denwed. pdzintift-

8ppr=:1iant' s mo.€;i.^^
.,^art3r^l ^rac^.tir^vi: €^.E j^^x^?^^n^r^:^^

ta,mialy 14fought' the inatant ap^bal.

Vt^^^ ^^^qTGABTq°^' o^ ^RRm.

Pla.i.aitiffs.appe].^^nt.'s first azz~.gnmen± of error s^^t^2ss

T^Z AUC^^ST 2.4r 19 - 93 ORDER x WHICH FATERIAL^YC-:HANC ,P0 THE '.F°:BM,M-8 OV •rn^^ ^^;PrPTEMMER, -15, 1992's .ET ^xU^ ^AND D;U:SAZSS^^ WI^'^' .P^^:T^3^3ICE "G.'^.°t^?^.^A§ _ VOID ^:O^. LAC^. ^^ JU^'1S:bj**ATI^N9

CU
+̂(̂

JOf^L
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.d . . <, ,• ^ ,. . .

^5-

A ^ Ti3E .^^SUE RATEMI'yx 'DID 749 TIRL:AL COUR`^ ^M-VL' JURIv€3IC°^ION

Berge.r arguesp throu'g.^ hi^ fLr$?^ ^^gignment,

a^. ezx:ar^, 3jOUrtY8 jadgMa^ OY)t.rY. 44-ts.c^ ^iu^wat ^^ ,

159.2 v-^s, v.,o:^d for lo-ok^ of j^^^^diation, spaMif ieaj,:.:^, Berge'r.:

a.rgll:e! t:t^-a`tz on0e, t.he trial ^ourt J'0-urna.1i^^d i^^ ordeK ^ett:11^^

and d.^.amis:
si:^! ^.3^'^. ^r^e^wri^ c'az^.e:s, :^.t, ^:os'^ a':l

4bs:en.^ the Nll..l:ftg 01 a civ_R. 60(B) mot'iozi to vAcat.e..

Pw,air^tif`^^^p9611&f.i.t's f'xr..'^t of e.^^^ar Se: not we^.:'.
t ci ken.:

a: TH-2- S^'ANpi^h^

A trial coz^r-t P0'Sweq.Seq tjjs~: ^tjth6r;jty

agre:(Ment zolunta'rily pntere.^ ira-^o ^y th^ pa-rt;a..^s t-0.

(:L984), 14 .0hio -Sta.Sd. 3'4a .S^p^^^cal V. ^t;ezlzrdg
Indus.t.r.a:os (1972.), 31 Oh9:a St. ^^ 16. A tr;i,al ao.urt lo.se'y t4^'^
auth,or;i,:ty

. to Pr.o'cesd j..^ a 'Ra'^^^r whe¢.a the co^rt u^-ondS:t.^e^^a.11Y

dz.$X,^^^er, ar^ ^ct-io.n. .&§ the. court. no Ion-gor re.^ain.,^ Jur_Wwdict.ioi^ ^^^

act, St^^^, ex a^61. Rice v. McGra.t.h (199.1)j 62 Ohio St.3d 70,

When ^^^. act.z.m^ is d.^.smiss.ed p.urg'uont to a ^ta:te%^r^ ^^ndition fi auch

^^ ^^^ e:^^:atozme of a oe'^'tlerr^e^at ^:g:.^:^^ez^t, t;^ae. c^zur. ^..^^^.:^rn^ the

alatho.rity t^'
.^ enfo',r'.0e S'14'Ch an. a:^^^^^^^ t in t.^,e ev,ent the coridita ea

drse-s not OQ:Ctiro Tep.e-r ;r.s flpoA (D6Co- 10, 1§921.p Cuyahc^g!a App, Na,
61061, un^^p6rt :edt. ltzravs Ve -2^4401ko (M.^rah 2.2k Trumbull

^ouaty' App> $q. 93mT-4:92:8t qn r p.^^r t Pa. -d a

In: th.a, eve:rrt t^`^at- 'a fattual diapx^^L- a:^ises. co:^Q9.rra-I^.ng the

^^^^tence o'r the ^^^^^ ^^ ^ ^et.tleme.^l- ar^^.^^^^er.t^ ^^. in th."s

.<, im5tance, ob::i,o couxt--5
b av^ held, '^hei-t an evi^de-A^^ary hi^arning is
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ieqoi.rod in. Or4er wo determine tha -rant .ure of the purpE;.x•tr:d

set.^^IPmOx^a.^, Pa.T mex v H€alth ; 9 ^ 91) , 64 011jo App, ^.d

C. ^E TMA-L CiJT.IRT pOSSEIaO$^' JUR:x:^^^C.-TION TO V1?1pbs°^^^ Tu"d? ;.^k?'T"T''-FMN'Ar"T

the ^001^e .gu^ ^wd'^qo'-y the ^r^a:1. dou;rt a da^^kY daLed S.g:gatarbor

2'99L2 0-tat^-r-k^ cl.earl.y that gl3. -th-e- c-j:aj.ms a.ne^ ^^oUn-t:6rcl:a.ima

be:^wesn the pa-rties vere apttled. and^ ^i!m-^^^ed^ On ma2^ch 3, 093i

thQ tti.61 craut:t sa'as m^^^^ aware bf: a .concerna;.ng the torms;

^f the purported

T-he tZirll. GoUrtz s

br;:5ed On :r^ se-i^^10mien't aqreg33i:en.t a.nd:, as su:c"hfi the trilal c.qu.rt

re•t:ai.xaed' jur1.9. di:ction tp t^tiar a. W^O,tion to em-to-rce the. 8e:tt1:em^--e.^

agr^eme.rrte kact.,d with a- factu^I dlsput.e, concerning the nature and

tetms af the s€tt'i.em'entf th^^ ^ri:^^^ cou^t properly Set. the ^atter.

fo.r an bW a.-s. ]h.ear:iag to det^tmixEe 'tho extent oll' the d'.I.S-Out.ed: t.eA.ms,

.Palme.x°., sup.ra

At, t)^e *V^ide.Pt;i:a:ry heLaru:^,g, the. court d.eu:ermined that the

pdrt.^-(^a had, 4ri f-a-ct.., :roached a settlemert and qxde.reci t-iiat t,h.e

-^..b ^:^ ^^;^c^rced a p7.a^..^^t :^^^^^^^p^5.^llana^ `s- a-c^z^sr^^

also a s.i^.t2x.^ebont vzs r^-Flatmd o Plaint.sft ^-appejlant

^ slc s^nly no:go>tiated` 'th,e ae:tt.lopenL check fOr $14i 00.(1, 0:0 b;I.t a.^Wso

exeruted the full ond f,i-xia1 r.elease -and, ttie mutUal

plaint:%^^^f.^°appelilan;tl's att-s^rn-e^ a-s-o signed t^^o coz°a^omt,.

_Ieme.^ ^ -on iM pIa-1-ntilfM

ap ,r^l cont-an^ion that 'h:is .^tt^^^zae;^ waz n.ot ^.^^t)aori^:^d to' ^:^.qn

CO.9 4

Appx. 28



^^-

the; ^orysi^qi^t agreea^eatj- ho-wevtar.f the a,uthati:€atIon for- a'n attorney

to Batt1.e a €:1ient's claim .^ped not be ekpreas:s Y^^^ ^^^^ ^^^-

A$Pe"ta'Irre:d fr-^m the ourrcQ.^a:d.^z^^

Na^^^8 Carp^ 1^9-13: f 72 OhAo APPI.34 4-8:6, qiv-0-0 .^-h-e. f acts.

thi,-^ a:ns:tarit dcti.orap I:^ ^at :be said that p1ai.ntifdW

attorney was 4uthiox-;^zad: tcs .s'kp the cingent agreiennenL

-and Settl.e tho overall

£i.^^t assign<^n4-,nt o:f axror ka

ncFt wal l w^ aken.,

^^^^^NUNT O^ ERROR.

0.f exro,^ ^,tat:e-0e

Vit '3.'-i^!AL C£7UR'I'S NOVV'^FR 3:0, 19'^_3 OR'^Ep,. f
VTSMTS^.ING' TI'CE A-PTR ^^^^t^' e^^^V F R 6 t^ ^^') h^Q`.[°I^5.^
FOR. P,^a.I^'I3^L V^.^'^.TION ^3,^` ^'13^; ^UGUST .^^ , 1.9g.^
JUVGI^L•::^d':',' CO2^8TT^'C^^*^:q' P^,a^d^#^[KCIr^L ..^£&9i^^...

A. THE I'S'BU:^ pAjgEj3i W.Tt-Tji^R T -t^IE .TRIA1 1:1 a"O€^2T ERR^^ TO PLAIEw^^PP.m
APPE7^LANT' ^. PRtjC1D.jc.`

^laintlf d-^PP&1.^^^^ ^^^^^er 6cj=.zos, t4^^^gh- his zodor^d 4ssign.marit:

of f;--r.o-r, tkj-a.^
of. <is motion for

Ju.d^m.9-nt, ^^^^ititxj.^^^ pr^^^^'dicfal ^.rr-or> For

ttz'e reasons at ^0? 1'.0;;rx P1azr_ti ff...a:^^el lm-rtt'z siencoTid as:$3Lqnine.;nt

of ^^^or .i!5 <ct w.e:1.l taken.

B. ^T)Nb:^w PF .Rp,-V`j._Pg

To pr^^^ll on a mot; ^on b-Z.^^g^^ MilSt

demonstrate thatt (.1 ) tho party ha.8 a ar Claim

, to preaen.t if^ ^eltef ,;.,q' qra^ftted; (2) t}'ie pa:^^y is e.n.t:itled to

rell&f jinder a-ste ot t, h e a^^cu::'eds. st^te.d. .z.n C. q>: R. tl^totlqh

( ^ ^ s ^r.kc^ the ^^:^^r^n s made w^.t^E iai A rea^o.^able t^a^^a, a.^ d,

. ' ...,,., ,.., ... ..,Y .: d
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r^.r0-unds. o^ e t (a) (3)

r^^t sr^^r-- tb^l) s^ .r.t^.no

t^,^. P-^aceed^.r^^°^K^^M r ^r 9 rtci^Zw^, ^ r:a r t^^^ A^^^s^;^,x^ ?,az.C, Vo
47 Obi_b St,21c^

Mi^^^^us^:6

ftalld;
tfi 'e c 0;311, t e V ,.

6.tise
or^r,^r^x^ o:^. proceac^>:^n

g^ 4:or th^t
^c final

ex ^.^:^^^^'1^; lri ad.ver.^t^a^^s:
raeW^^ev'hr3^nce wh':€:c:4 by d .:U:g^ dil:z,.genc:ri. u^+u^.d :^. h

a^reb-e-en :^,xr. t;I::ne to ripve fo:^ a n^,^w

55(:B) d: (.3) ixaud (;tira,etkibr
rio M :ixi;a t e d^^^ ^:r^ i^ ^ .^:x^. trs.:^.si L e^ z:

^,. wd.il:repr^-yserit a wion or 0. ther
pa^rty; ; he

'ora^. has. ^abrx. i^^P re
-loa^^d^is c. ;?'ta r.'g.'e d9 wkcic:h it

r.at or
cat?;VacatfW., or it as xirs

^:̂tJ,uc^gxgert,t shat^,.Ia^ ^a"Ve ^... ^ akale t h<1 t: t k,^
^^^^^PUc^'Zlveai-i-Y ot^^^ ^^^^on. relfef

frxjmthe jtid.qrne:xit
The -'sh.aU be :z^ade with.r`:a^^a r-ea.sc,aabk^ timb, axzd far..

(1) , t t:^^a:^ad (3) ^ab xra^rb
;^e 'a^" a^'t:e.^ ^

OLr^Eow ^.^ bX^aC:00t^in^ Fa^^̂€^5^.
.^^r:^.:.. ^ ^'^

^.^a-ker^,. A ^ao^^;^^:i^rs. ^zn^€z^w ^ ^^s^^E or
t^'^-S. :Sxa^g^.r^ia (8).^1^^^ a^.^^ ^.^^"^w.. the

s 9.̂ ^^^.xx^ its ^^^^^^^z^^.^^talztY ^af a Ju^.^en^ or

1"h.e P.^^^edqre ;^oIr obtd^ningby, tr,
thes^ ^ ^x:,^WsCribod zn

TH-" CO:URT D..11) 140T ER.^ T.o pLA:[.lFe^AP.
Pk^LIAV^"^

Sr: the case aub
"_.ai.xItjffa app'r

jjaxi^ ^ai..^e:^ to, me.^.^
t'^a t?jre^ ^aa:rt test ^^^ f

^ .^. r.^,+^ ^11 ^.f3 ^`'.^,
an 'to Preva.i.l

,^kk-aui:^l va:Ca.t Ion
tw^^^.7:^'

96. . ..j 0

Appx, 30

, f. ^



.-g-.

appellant M.a, fa:i..jed to fo.rt:h . e^.ta mori M^^IOUs -
, n a

e^^^en.,m-n ta pr=.se^nr, ^-f re.1 ili^-T i^ ^^^Pt^,ld or that he 3.a:
entitle:^ ^r-,

'na.1ief un^^^r t-^,a in ^iv..R t th.^^^^1^
P181-zlti.^^^^^^elllanL°s of er^^t ;^ 1

j9dqtamt Of t.1.1a, uria.1 camrt i-q af^^Airmeci,

Ew

i . u u ^ e•n ^7
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,

It is ardered that appell^as recover o:^ app^llartt U t^sei ^ c ^;t.s.

he.rOin taxed.

:^^he Pciurt t^.^^e -w.ere reasona":^ f Or th -is

^r i-S O.rd0r04 w'aaat a S,^e^-•,^^^^ ^^^rida-te Isspr-^ ou.t c^..f ^^'is.

n P?MA-s C63;^.it to , ca•rry th:io J:ud-qmer^t J .

Pur-s^allt to RuIe- 27 ^^ the Au:1es. o^ Ape;Il t^

.^^ ------•^--^-=---^

^,.2...
^ ^^^ ^` ^^.

,^R) DG CwG. . 1994
^u'a:^'S4. c:gq,t'

GCii^^? ^"' '^aw.
P,{

^

^ ^.

L-Li

^U ^9 2,̂ b o:̂ oa,,
T^s^.^ ^^L?g

^}^ '?^P̂^^

^'°'""^'^I^^U.S

^^ ^PUr.a^^^''^ ^..GZ ^. U^:
^Oputx

BY

W-rait,XY is made pqvw.mv^ ta 'th:^ t3-z3xz^ 8er^tp -^ .cf R ^^a22(^^;^:, ^^^^..z^^a ^.u.^,^: s ^'af . A^a^a.6^.1.ate ,^^:^a:co:d^;^o. ^hIs is an a^:,nouncement
of dec:asia:n (slee >k^u:16:2`6) . Zan, (1:0) d^^^ ^rdrm th^ d.a:t:p ^:e;^eof ^.h:^.z
d.a.^ur^^z^t- wa ll bt s.taEn ^Sed wo znd ,^ci'^a Jau^`^?^..^.:-:^:^,t^:on,. at ^iha.c[^ time
x;t vili bec-offie #;'hc^ Judgment ^nd c3tde:r of ^-h-e Cburt and- tiirte.. period
for rnva:ev -VI"11 .b^gkn tr^ run,

s•h>s •• ^ ,^ , ,7'^

l.;.....^ ^« j
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^^^^^^t C
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^ ^.

► . . '^

^^^^ OF ^^^

ZLEM':^ ^^^CT

^^^^ ^OYJNT$ $ OWO

ra=='^

^ DA°^^ A. ERMI't$
owro^^ ^,

w^^w

DAVID B. ZOPK0,

^ARACTER 01$ ^OCEEDINGSe

^GXMNTe Af^^iedo

^^^^ XDM A. CHMSTLEYb PIa r
^OM. IOSM E. MAHONEYe L,
HOlq, ^^BERT A. N^DIBR, J.

^^^^^
CASE NO. 93^^^928

oi n^^^A -N
1 .

^^^^ App ^ ^^^ ^
court ^^ ^^^^^^ FLMS
Cue . Nos 92 CV 1435

.FLEDAMw WC1^`^ D. ROSST f In- n>w^^+^ ^i^P^^^^
z5^. East ^W ^€T^.t
P9^ ^^ ^^^^ ^AR ^ ^ 1994
Wamn, OR 444•82

t
^ ^^^^

^, ^^^ ^^lk^O^f^ Co^^^i^'$ o^i^^
^ ^ ) ^^^^^G-A.4^" #^> O 'SRtENb ^^^`=i.. . a . .. • R ,' •

^
' , . .

. . , '•.A. ^..i.E , AWY4 ]kANAU) d'e 1XICE

^et^.68^ ^

^b^a^ 44425
. . , f ,; ^?.i.'r^,. .^''°?^,; ^`,r +k•`^•..,̂y., ^'•x• -' • `h

•^ Y^? ^ f^ " 2 i^^t' t ,t•[' ' S7. ^" d{ ^^Y "^ .

s 7
S,` ,,s ^"i•

$t <D^ ^ r r p t S<•a'^ A s 8 3 e
'^•s •s •^ŷ^

°^ S^^t At`S! ^€;S' s3^k-.^k,+1^.^i..fo ^a*,^.-.., a,'t,z`w °.. . . ., ..,. ,. . ,. . o= ... . , . _, .. .. .
`aa,p^
^ ^

. .'ta;,>'hEaxSb,F,^}^,h'^is`^ FY.; m.'e}, s.1•e ^ '^° . .. . .

d:.^r::k^:3('e^;:}°,iir;$,'^:YK.s..s`^ ^_;^^::i"'P•r;+,,^:,,;^•x,;.w..^'.^:.. ^` f'.v+r^te•v¢^re^'^^.qx'®id^^R"b^t99'X ,

IY^D ^i^f3`1o "1lC'^^€n^^ ^^zzs4seec COrTT £T6^/716101
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^^DERF ja

7bis is an ° dwat€^ ^^ndu apPed, wh;.^^^ has' ^^ submitted for co.^^Wemtaon

upon the ^xizf of qj4gant4 A,^^jee, David A. ^^^, bM nOz participatW ^ ^^

On A^^^^t 17g 19R2R app4lcep David A. ^um ^ :̀^ a ^m&*t requesfing an

^^oli^^ ^^ moov^ damagm. against appaWa David E. Wm Appellant wd

aVe^ ^^^^^^^y- mtead in^ a W&MOUt 29MMOnt^ WhWh is not .^^^^^^ I'a

the, =Ord k

court$ ^^.j pebruuy 21, 19930 Med a ^udgment ^ntry stafi^^^ "Caw

^^ ^^ ^^^$c&, on April 20, 1993^ ^^^ll^ ^^^ed a ^^^^^^ tO PWc^

^^^ment A^mmeata a` An order was thw -enMMd on.^^ne 25, 1995; by the t^

^^^, after a h^mg on the rFaOtion was UOWo The McOrd dm n^t OODt^^ ^

^^orlpt pf this ^^^^^g " an a,^proprwc subst€tutea The "der gmt^ ^ppdgwg^

^od^n to en€^^ ^^^ ^^^oment ^^^^^ and ^^^ ^^^gmem: for appellee in ^hp,

moant of. $1$^^ plus ^^*int tiMdy ^PMW$ assiOnISt^e f^^^g

as. errorn

5ET o w°ll^^^^s pre,^udimy. ft trW co^ ^rred in entain^ a M.OAeY

Appellant asf^M *at r^^ce the t^ ^^ bad m^ ^ ^^^ ^^s4mg ft

^ wjim it; retain€w. 3m iu °cdon to enfox^ ^^e setftam-t agmmmt whu

^^ ^^e a^^^t d^s...^o# o^mp the ^s^^a^ or v^i^ o^'t^ae

^ • : ,° . ^ '•', ^afi^^ra::f• , o'^'^t;;.r.^ .' •, .
ky

. . .i '<•.^"d^`^a.z°^^ y••'
f P 4^ yc+ti'IJS' ti' Yih ,

4 ' .. ..r.•. . • •. r^ ,^ ... .

fESL L ^ , •
HI%..Yt,6

^^ qq^^¢¢

•" p `£ u'+^ ' . ^r^ ^^
'^ t,atr a^ ^i+. t • ,. ` '^„^R"R'caawwsN

, . . .

^: a,.v;:.5t
......""`^ ,^.o"::^u rr^. < < < , ,• . • _ ^ .^s^ s^rr• xw::

I^3D Na^^ €^^^f191^^49062 E-9 ti eMInZd01
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,.^
`^.

^

^^^^^ a g r e m e i i t , kiut awrts tht a F p ^ ^ w a s o'^ligated t b ptoomd thmugh a

Ciy,R-0 60(W^^^on to ^^w the, s^^salp ^^^ to ^^eafmg edo^^t of ^^

^^^^^^ ^reemoat, m to fil^ ^ ^^^ action g^ ^^ ^^ment. omtract_

^^^^ ^^^^^^^ ^^^h a CiY9^ ^(B) rAot^^ to ^^ the ^^^ ^ ^

a ^^ ^^er, -tci 9m^^^ the s^^^^^t agzeieM^^ ^ ^^^^^^^ ^^^uesY theY

am not required Undim° the facts ^ ft em, '^^ an ^^ is uncon^^^^^

^^^ssed, the €^^ court ^eses authoxity to proceed. in that ^^, Stc^e ex re1. Mee

-Y< Mcarath (1^1)^ ^^^ Ohio St.3d 70, It therefs^^ ^^^^^^ thn ^^^n a matr^^ is

conditionaUy d`^^^^^^ ft trial. counx^^s authority to ^wd in the maftr if the

^^^^ ^^ ^hi^^ ft me was disirftsed -dom not mcura Cf. 7"epper v. ^^ck

(Dece 10$ IM)8 ^xyshoga App. No^ 61061^ ^^eportedF fh. 1.

The judgmmt. eoy which &^^^ ^^ instant ^^ ^^teda. ,^CM wtUed md

^^^^^ssedo" ^t did nor m^^^ stktp, U the case was ^smissedr Thu^^ the ^^^missd

-was conditi^^ ^^;%; the odemnt of ft cmea Whem ^ ^^em^t wu" a^^^

^medp ft coAi^^^^ upori wla^^h the action ^^a di^^^ failei^ and the ^^

murt retaffied audit,d9y 0 proceed in the -actiono

` ;,^t ^,,1 ,^,.'v^r ^• i

.hJ^^, ^^:fi. rYlr¢^k.^i•!̂^„xi^Y,^:^ i'1^n,5' ` . . .

' Z ^j ^!< t y t
} 'q!{[bm.^ a^nw .')o. arw ^ ~ v

ei`Y^i^vo^

^s; •.R^^ea,^`^ t,.^ .,:p . .

ap, ^{^I8^9w ^^^^^"d$'E ^!eŶa .3.1^^,̂*. .̂•i Ĉ^ 'ep'49°^î `i^6SC7̂4" •C Y t e 7 ,F .f^ Y

^6b^^F{^i:N/54L
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►

^

4

T^^^^ we, hoW that ^^e uial coux^ ^^^ proWi^ by ooa^^^^^^^ ^ ^^^ ^^

aa^^^ judgment ^pah appeOft°s m^^^ to enfo^^^ ^e sademmt agmemeat9

^^ ^^^^^^^ of ^^ ^^ ^^^^ ^^ ^^^^ ^=ede

CI^^TLEY$ PJ< x diTseatse

MAHONE'^, Lg Wr^eurs,

^ .. 5^'^ 4.•y;`^^`^•0`^ t . .

• , 4tir IE ' n•^f''^i

o ^aEE^^` ^;^ ro

;S ^h,,y ^l^, }9f ;y.pr..^^s,,n • ^'.: Er,..

.a..,^ ` •^,Pa'F . ^ . .r?„^ Fad:'8"."d.`kE^AtPX'A'idw A

a b a ^ ^

^^P. ROBMT Aa ^^AT)ER

:J.!+n^•.>.^- ` ',e.^.7d'y..,, . .. , ..

k. i^n'^OY" ''i•°•`^ ^ ° , . . . . .
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STATE OF OMO
) sso

^otrp= OP TitumuLl, >

DAVM A. ^^^

^^tiff-A^^^leel

DAVM' E. 77OFKO,

Defendait-A,^^^^^

For the.rawns avA in the^ OpWon of ^^ court$ the ass!p.men4 of ermt is

*jthout zre%t, and it is the judgmeM and order of this court '^ ^ ^^^pent of the UW

court W afflmed,

...^

IN ^ ^^^ ^^ APPEALS

BLSVEKI'^ DISTRICr

JUDGNMT ^TRY

CASE NO. 93--T-4929

^^ ^OMT A. NADER

^op, ^ ^^^T

C 'AM.MY$ P,Jp, diuenis4
m r-D

on.E tm'^^ A!r ^^M^iRI.,$

MAR 2 8 1994

;. .. TRU^^^^^L Msffy$ OHtO
^. . E MA^^AKT R, WBRiM,

. .F ;r ^•5i_;'<^j:'^`^}E. ty,; ' ., .

. •. ` ^ . . 4: i.4 . '^E:.^' .._! 1,.''' A . . _ .

` ar ^'^eft.•"v-^'9Yd}S?,j^ir^^`^ 4vr4"fi"'.y ...e . ^.4^t^^.•a t

A A^A V.^wo x^3t'"-nnakidj eq:11 Cz4n.Iz^^^T
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F,IL' Ul'

Z,0,3' ^^^ -4 A 8`11

E,DWPL'£.AS CIOUiZ7
^r^.l^•:^'^^^ '^^"^a^+^',.^^

C^^ ruo.LATs,

.IN''1.I-3^ ^OtMT £^F APPEMA OF OMO ..
SIXTF APPEI,LATE D ISiRIC 'g°

- C^^'CA 8 C, 0 U^TV'

T3ii^hatp.. 861utioras,

Apptl.l'ee

'u.

Apptll^nts

^l;^^. ^°^ 3 ^i' £^^ S^$t'^.^ COMAT Yr

rtzd.^az^^rtazY r^'F^^^^k^a: &CuM2att^^^fts
atapy af'.^npy_ r ft.b'Umit-0-9w p.rwmttlnV

:^` •°q°°^ ' AX+YR ^'^EF^942^°^.. ^^^^ .. s ..

4 €taM
^^

COuft a^ ^^^^ah' Aq'0; L-1 Z 1313

T-nai tsaurt No. C10200S(33181

EWISION AINP ^m "GA1^^

OCT aczgm

^uul D. Ek.lu:id, ^'+^r sEppellee°l'tq^e TraveI^,rs I:-i^^^^ItY. Ccmpany..

Joh4.I Albtrto'R, Nes^^^- an.d C-11r:stopher L ^^^^argM
-for

YAR.-BAOUGH, J:

1, 3uft.64'^cobo

{^' 1) PlEis is an app.^^l from ajuOpaent g.raMing appetlee's i'f^e Trave3ers

^-JO^^^^^^^^ZE^^
^CT -4..2013- .E tt

JOURNA.Ll^ED
CIV1MANNERT

'-d. A'7'of2l°, M1L R 71
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^^^ cmirt lackod.jurisdacti.on to enterWn Tam^ers, mastions we a^^^^^^s Ns appeal for

Itok- ^^^ final appeatable ord.err.

^A. F-atts and Procedural ^^^^^^ouud

(121 On or around My 4, 2008x a ^°s^ camed Qva $13 n4lz^n of damve to ^

^^amw, complex awned by appelWtss Xuam Ptap^^cs 1, Ltd.og Xm= Propadcs 5L,

Wp ^ Managed ProFat^es, ^Lq and Toledo Properaesf LLC (w@levtive1y

"Kuamr), Kuam rnsused the pra^erty t^ou& °Xzavolms who paid ^^^

ap^^ximatefy. $8o9 mi'llion for the loss.is^ ^^^^e for a pa^^^yholdw. s r^lease.

$T1.31 Subsequwlyi lhfmit^ ^^^ity. ftlaticim9 LLC wh.^^h provided

security ^erv€m to the ^parftent coirepltx, bfsaught a cialin agafnstKwam for breach of

-coaatractfox Karam°s failum to pay for -severat ^^nft of ^^et^, Ka= mwmd and

filed ^ ^ounterclaims, al1^ging that lnfmite ne,^^igent^y fa€lod to stop rosidents from sot^

ciff the firewssrks;tha.t sumd the. fi.r.e

s^^^ti) 1awsuit ago.i^st lafmite, ^^eking.to r.ecaver tht mttstot It, paid to Kmm for

^^^^^ sustained 'by t^e fim= The uiak .court.cor^solidated thcas two cescs, Dmpito the

consoUd^^on, neither °P^^^^rs nor. K-a^on ffledvroas^ciaimsto d.cterirdsa^ who bed

prionty t^ ^^ ^^^^ ^^^^nat ^^flift

f1^ ^) Aftor extensive d^scovery, th^ ^^^^ pmpcntedly xeaohed a se.Wernmt

a^eement on Wy 19, 2011. [1nfoMnatolyr alt^^uo the, setgliDmcnt ggr^^ment was

di^cussed ^ ppe.^ cm^^ ^^ ^^ecw1 was rAade ofthow.^cced^^^ Fvotamorc, the

settlement agvoom+^^ wo. not reduoed to writing and signed by. the pardesa The p^ts
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adn-.at that pumuomt to the agreoment, ^pflnito wflI prAy a fixed susa to w€tle ft tort Claims

agslnst it, qess an sxasount to sett3e its breach of^ontrad r.30m ap%nat ^^gm.' Hoftverx

t^^ parties d.isague on the. rAent of ^^ ^^emmA reIad.ve t^ who has p^oil€y. tb the

unds pgdby Infinite. Notably, both Travelers and ^amm conooder that luIatity wu notf I

dowmined duxing. ft setdement. dl^vasslons. Notwithstanding that the peoxlty Issue ksS.d

not yet been rwolved9 on May 26,20 11, the trial coaat sus s,pozatovanterod ajUdgmmt

dIsrax#,sslreg ft aodom

(15) Shoxdy after this jud^^^ ^as entoredg Karm Mod an autlon in federal

c¢suM seeking, in pmt, a judgment f-hs,t it is ontId.od to all of dho proceeds from IrsinIte

b^^^m the poIIcybolder'^ ^^^^o UW it stped v^ not ^^ecdva to overcome the

'makt-whoIe docWne. ThereaftP TraveI^s raoved the tr"sa1 o=„ .punumt to CavA,

6d1k-9)n to set aside tho May ^ ^^^^ ^ jqdgment ontzy dismiSSing the case, so that the-tza.^

w-urt coold decIda tYao.pafority issue-. The part€^ bri6fedTeaveIen° motionR and the us:aI

court hold an oral hearing ^ ^o rnsatIaaa €m Se,ptember 6x 2011. The UW cow 6en took

ft mamx under advisement

^^ ^^ On p`ekaaumy I3, 2pi2Y ^^^to moved tbe trRai ootart -to anI:'oxco ft

selI^^ont: s^ee-merat.. HssentlslIy^ tv*auso the, tta^ court had not yet riied ota ^^^^Otnp

CivaR. 60(g) motiong and ^wausc ft pflo:i€y , issue had still not been ftoIvedg InWto

sought an order requhing the pudes toF execut^ a release so that xafmlte could pay the

agmd ^^^ to ^^ wudS thereby mcIuftg its role in the Iedpt4on, and allowing Karam

^ ^flrdw has ftyed to scol moW fflIngs ixs this aage^ so that the amount offt
seWtinent Ig goi dWlose¢I.
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s.id '1"ravel^m t^ conti^a^.t t^s ^,uaT^l ov^ tt^a d^a^bWor^ ^sf t^.^.^a ^rads: ^`ri^^^

^^^^ndad to Wa.,^iWa motaog., md f.ibd a %aaaamss:0ift. ^^^^^g PxiorxtY to fil^^ SeWema„y

pxoceeda^ Kara^ ^ppma¢1 otionA againg that the txia& coun did igot

havejzsriad.aedon ov^r the priotity iaaue because the owe liad been ancQndaftraally

dismissed, and, b^^aus-c p^cdty ^u never an ^^sue ftt wu prom3ed to the ^omt an the

pleaddinp} It was not nacuaaary to- thc scatament `Y°mvolm replied that the May 26k 2011

jlidgmmt was cond'ationed, an the, aettioxnents ^^^eque,ad.y.r tho 9ria1 cowt retainod.

jurisdt^^on ^o,=forcc the schlemetwt. ^^ormomf Tmvel.on ugued that the settl^ment

^cludW that if tbeycouSd aQt ^g*9 ft priorityaaaue, they

^ould reiiam to dio UiW wrr-t for gSt d^^^^^^^^one

(17) ^ 0dober.'1,28. 20k2, tho trial ^oun anwed tts-judgment aat the re^pecdwe

rnotionvs, nn dxreal, cowt dotemis^ed tle.»t gt^ May 2k 201 l 'lud,^ent ^^ a ondifionel

dlsrnl^sal^ and: thexefdre, It retaahodjuiisd^ctlon to anfam the ^ett]cmea agmmeii8.

^awem the pardeso Accordingly, it denfvd °f°^avelersR CNA. 60R- motion fOf rel^tf

Oaom judgment as maot, The bial. court thm decaded th^ ^^ority Issue, d.atarminaAS that

Tmvc&^rs was rmtMed to lhehl^ ^oura^ of the settlement procteds.. As -a resul6^e trial

murt granW °1"rs,^^^ers' orosa"Motino for ptimity Ra the settlement prs^oee&, and in light

oftlrat dwiaaon; denlcd lhta^te's motton t^ onform the s^^^mmt woe.rnent q moot.

B. Assl^^^^^^ of Vrot°

8) Kaawn har, timely appealed the Octvber 123 2012 ,gudVmniA assating t,bxeA

psagpmants of erron
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1. Tho #ri^ ^^urt erred in dectsrug tYa:st `X"mveiart hs P40rhY to the

Ldhiite settlement proceeds.bwtuse '^^^ourt had PreevaouslY dasmissed txa

csse =oondiflonsllye and thbs9 Inked-sU'bject sraaderjurisdaet€en to decide

ft Issm

2. The 3zs`a^ coZ ea^^d in reopening the case10 deeade the lssue Of

pa°sority, where, the sott1.e€^^^^ agmament did r^^t addxm^ ^o bsuef

delamWetton of to issue ^As not neom.s^ to ^nfozce the Rgreemen^ and

^o iss^o ho¢^ niDt bmn raised In snY ^^4ing,

3, lbo.^^all eaun ormd In 1^^^^ft that the Policy's subrogAtfion

clause superoeded (sis^) the equMble "m^^^hoW doc9r%n^ wherO the

clause did not expressli state that Travelea^ would ^^^6 FaOrItY tO A-MdS

recovered by K=m rege.rdless of whother Kuma obtained a fW^ or p^ial

rea^^eryw

rL Anuiysas

C^ 9) I^ ^aranes first usipment. Pfemrp it upes t^^ the trial ^^ lacke^

jurisdi^^^n to enfgrtc the because the action liad already been

neoiididoiie^ly dismitsedo

(% 10) As sm iriltis^ ^^ttvr, Tmvelem srguas that KArarn baweivtO e^Y ArgUMe^t

that the aial court lacked juri,sd3eta.ono- Tmve1e¢s mlies on Fygueroa v. ghowtiffie-.^^^^4rs,

InaR 8ib Di'st, CuyehogaN6, 95246p 201I-Ohao-2912a I 10; WWeb-VOWs Oh^e ga8e 710

& Timb,ers Ac. v. Pe^^^ Lwnber C€r^, 8 Ohio. A.pp:3d-236p Z409 ^56NZo^d 1309 (.1ft
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DW: 1982), fb^ the propos"stion that x"Ffflh^ entedng anto th^ ^etttement agmment

crs.astit^^ a wa3,^er of the €^afmw o.^lack of j.usisdsotxon axad [i^] a co^ent is^jurasd^^^on

soleiy^ ^or ft pmpose of ^nfox^^^ent of the- setttomont zg"meat,t in the a'^seh^ ^^^exac

pr¢svisaon Ohio St^^ ^g & 27rsa^^^

dealt with ^ersor^^ju4sdictaon ssve,.^ ^ ^^ to a cont^gct, w^^^as'here the hTa1 a^^^s

ability to etifoace the op4trftiont ^^^ont s^ a qu"tion It

is wel'^^^^^^^d that Tlhe 1a4k ^^ subjeat-niatt^junsdid.oza may be ra.^^ed. for-the fint

time gn ^^peal," and tia[tJ^^ pattes dmy gotf by atipulAta^^ ^ ^^eerneut; con^ ^ubj^^t-

matterjudsdicfonon a coarrt8 wh.ere ia-dthe2W.'Ue5Ack#,n,^,'I

Fox v. E^Iun Ctaasp., 49 ^^o StZd 236,238, 358 MEN 536 (1976)7 ^wrnated-on other

gra^u?ubs Mmntng v. Ohio State Lfbrary fid, 62 Ohao 90d 24, 29, 577 NEU 650

Therefore, ^ozam hes- not waived, and could notwaivc, thotssue of subjecta

1-11 Tuming to the mtft ot'the essapar^ent of exrorb. we note-th^^a UiW cox^-

pmmses authority to mfmc a sett1anw^ ^^mont voXuntulrtys entered into by t^o

P=W to a 1awouat because such an agmament constitutes a binding contract. M^ckv.

.^^^^^nIubber Co., 14 Ohio St.ad 34P 36z 470 N.H.2d. 902 (1994), Further, 11[w]hen an

action is das^^^^d pursuant to a stat^ condition, such. as the Ws^Wa^^ of a sWtment

a^^ent, t^^e comi retains the authority to enforce ^uch an agreement in the evetst tho

condition does isot occur.z' ^fate oj'.^orge? v, Riddle, ^tb Mt. ^^^4oga Nos. 66195,

66200, 1994 WL 4403 97, *2 (e^u& & 8 ,, 1994). However, we also nt^tp, that a taaB cour3
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Iomju.i^dfction to tsrocpcd ^^ a mattor when:t^ ^^^ba ^^^^^^^orially dismissed 3^^

acdoia., State ee^^^ Ricov. McGg^^^^ 62 OWo SOA 70,71g.17'7 N.E2d 1100 (1991),

^^efte,. the fhmh-ffird issue #n thfiw"O °ss whethar&he-t°a^ ^ourt"s May. 26p 2011

,^^dgment cmadtuted FA coadit^onal or ^mn4itaonal ¢^^^^sal of the acdon.

1-2).'"Ile €^^ermina'tion of Wheth^r a di^^^^^ ^s =oqndit€cWk thus deiriving

a ^^ ^^ jurisdl iction to ent^in a mot'ton tO OrftrOc & 50tklOraMt Wctmmt, I$

d^peadQng upon thie t^ of the disxsd^^^ order.'p ^^ ^^^ ^^^^^^ Plas8im, Iftc: P,

G^^"^rth, Sth D. Cuyahoga No. 74543-, 209D WL 219385, ^^ (Feb-. 24, 2006), etdng

Shmwcale Homes, Inc, v, R;avens^^Sam. BankA. 126 Ohio App.3d 3288. a31x 710 R^2d

347(3dUast.1999). Hcrc, thr, a^ismissal enfley ftted; Tarfies havangreprosmIed ta^ ^^

^ourt timt t^eir differences heyD been resa^lwze ^^^ ouse is dissxaassod w#.t.^out grqjudace,

wfth the parties xe-serring t^^r right to file an ^^try 0 dasmissa1 within thhty (30) say^ of

this ^^^er."x

(I 13)'tn Huntington Nad. Bank v. MoUnarA. 6th Dist, Lum No, Lx t1wl^23f.

^^ ^^^OW4993s 1 R 5a 17F we reeogdzed that Ohio w^ havatdken daffexent vims on

whether sini'slar 1mgaage conaatutes canditlonal or uor-ondi'donat ^^^^^ssw. K^

urges us to adopt the view of u,: number ofdist€icts that thts 1^gna,^^ is ^ uncari.dit^^^^l

diSnii^sal b^caus^ it drse3 not cxpmssty ombody t'he terms Of the 3001=ot agmemea.g nor

expressly r^some ,jurisdiction to en^'t^xce t^^ ^^^^^^ agreemont. Dav^^ x Ja^kj44; 159

OWio.Ap^ ^^ 346, ^004-0.hio-6735s 823 N.Ea2d 941R 115 (9th D€st)x ottiag Carnamon

Woods t;`ondominium Assn., Ina. ve ;^IVINn 8th D#st. No. 76903, 2000 WL 1267SS, *2
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Vcb, ^, 2000)o See Grace V, Bowel/g.2d Wst. Moratgo9ra^ry No. 20283; 20,04ROhaav4120,

'^-4x 13 (d'aszxeWst enfry s^^g the and wrapxomised to ft

ss.tlsfs.^^m of al1 pardes ss, sbown by e^e end^rsement ^f cotmse1 bo1ow}° Isold to be an

tmoanditioriai dismissal)x ss^ also Showcase Homes; Inca at 329s 331 C'nd^ day eme tho

psrdes md^ ^dvised the Coun that the withia cause hss been soMedo. IT 18 THEREFO:li E

ORDERE1"31ha1. tla^ ^ompIslrg and gadics' mspective cor,antmlaims tso mad hereby ae

dismissed with paejud.lce°)# MoI.3^ougat v D8tmrsre, Sth Dgs#, Stark No, 20Q8- CA ^^^^,,

2009-0kla^-201 9, T 16 CUpon agmement of^^oumei fsr Plaintiffiod ^ounsel fot

Dofbai&4 tWs mtter is dismissed vAth prejudam i^ ^efi11ng"); BugqJ4 P. Zz^^^ 7th Dxst<

Mahori^g'No: 836 M-A 50, 2007-0hao-733, ^8 j^cage scltlod md dismlssed wIdh

j-udlre at d^fcn€innt.8s.coslb% Saraith, x ,Nagolf 9th I^3ist< Summ9t No, 226d.4f 2005-Ohionpro

6222,19 6 (`%e cotza^ having berii advised that to psa°des havt reached an sgme.ment an

tWs odso-, orim this matter to be marked 'SE€'^^P and DI-SM19SEW°'){ B-ayb^^^ v,

Tzcs, l-M Dist. Fm.€Miai N-os. 95APBD6-329g 95APE08-110A t09-a '^ ^^368lip * ln2

(Dm, 5, 1995) ("Me witisn sctiop is ^^r^,by settled and disWssed with prcijudx.o, Costs

PMd.`y); Nova Ira,^'^, Sy&, 1&-, v. ^urraw .^')a^^^^iomy Inc.F i lth Dist. Lsb.No. ^^06-1.-214g

200740hao-4-373, I a-6,1.6("^^ ^gmmorat of the puiesk * ^ 47h^ ^^mplaint* is

'hereby dismissed with pr^,^udice. The Counterclaim * s s uW Third ^^

^ompIsint *, * s` eire laftby dismlssed vdth.px°^judic0lo

(114) Trave1eM at! dio other hssad4 argues that we should ado.pt the v1e-W ofthe

Eighth Dxsuict that settlement sgmement ls. :sufflolent t^ fom a
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caa2dit3^nal d^smbsel. See ^ergerP gth Daz Cqyahosa Nrss. 60.9af 6620091.^04WL

449397 ot *1 3 C4^1 OiWa^.s ^ss.d 14 ^6 abmme ^iua^b€rtd c^^e^ ^^€^ ^4

dfl^^^^d vath pxqjudWr WAs a^^^ly a ^on-dWonal ds`^^^sal boad an a setetement

^^oment")¢ffisco v; HAM Lan&captngt kc.g Sth Dist, Cuyahoga No. 80a3&8 2002H

WOnW^^^ ^ 10 Orastwt ^^^^ igi sett3^^ ^^ ^^^^^^d" hoid tsa be a cozaditioatal

-diamissal^. °I'mvelem a.kso poaAt^ out €hat the ^ighth Dis^a^^ ^s not alone In ^chtug t^s

P,onchWio u, dits.ng NMes v; Zo„#bY I I th ^I e.. Trimbull No4 03 4T-4-928t ^^^^ WL ^ ^-7110

(Maya 22, # 994), In wk^ob the Et^yonth DisWot h^ld that a.d^smissal entry which stoted,

"Case settied and Olaanissedgb° wAs a ^ondit^onal dismWale

^11^5^ further^ "imvelm relies on Idar4hall v, Bvach, 143 Ohic App3d 432,436s

758 N22^ 247 (11 th Dast,2001)p in wheQh th-c Eleventh Dasttzat agWm hcld ftt the, t^^^

^oua^ ^ined tOnsa^^ ^ motion to enforOt add=Ont ^^"Mcnt. ^WthAt

ewer ^^muy stated, x^Cose settled and diss^^^^ with Px^^udicb, ^^^li p^ to bew ta^

own costs. Judgment en'sry to foIlawo Cue ^onclra^ed. *" Id. at 4349 H€waver, the ^es

never filed a -^^puato onuyg ¢^ot, ct^rnpittW a fO^^ 9031^^OA^ agrccmttat. Id 8t 435,

One, of Lhe pardes subsequmt^y fl1^ a ^^^ice tg onfOroa ^^ ^OU10m^^ agrcemcPt: fiO

trw. coun thon he:d a h^^ln& d^^minrpi what thr, tems -of"t-he stttlemea^^ ggmemeAt

were, md, emted the. mofto€a to on^^^^ the ^^^^mem On ^^^eal, in add^^^^g wh4ea

the trial ^urt hadjurisdict^on to comider the modoa^ ^o-Wome tho sottimen'^ ^=n=tx

tho Bkvmth District roasaaned,
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A1dioughth^ (dismissa1) order does not expkiddY state that thO

dasm^dssal w^ ^ondtti^nedon :the se€t@am^t of ihozss^, It i^- implacit within

smmana^^^ thtt^ if the pardes-s^^^ not zesc^: 4n ultirazs.te -roalutionp 4^^ ^^

court rdainod the authm-ity to promed ^^^^dinglya This WOOlt^^^on. is

ftthex ^uttrmsed by the tds^ ^ouWs statcznent that a-gecoadjr^dgracat

eafty was to follow. Id. at 436.

Travelm upes that a ^zmflar result should be r^ch^ ^ore, where the. dism1ssal ardw

W^^^^d that the parties had resolvd their diff6ncos and contemplated that a second

wo'uls^ ^e'forthoming,

l^ 16) Upon due considevadoab ^^^ ^^ee with the ma;orityv1^ of cur sister.

^ouatsi andholz^ that for adasmissat entry to ba conditioned upon a settlement ^^omontg

the tifty must citka^^ exnbody the wsm ofthe, sett1^^tnt 4greer^ent or oxprossly roarae

,BurisdFalon to enfome the sofflement a&xwsneato Th^^ore, bigause the dian¢ssai entry

^ tk^s case did nelt^qrK ft constatuted anuncozadit^^nal s^^smissal, AccordlneyY -th^ ^^

^oud dId not Y^^^^judsdiction to entertaisa Iidlaite`^ motion to oasforec the sot^^ciment

agr^^ ^^ ^^^^^ersR crossamotitn ^or priority in the settlement proceeds.

{I 171 Adxra#ftdlYs. oMe^ng' ab axzacodi#^^^^l di^^^^^ of th^ action was not the

result ^ontemplatcd by tke: tdal catut wb,en it issued its M^.,^ ^^^ 2011 Ju^gment entr.y. ^^

^e couit gated at. the ^eaAng an Trave3m' Cs'^.L. 60(B) Motion„

Mou've mado az^ore-out.ofthe onU,y then the CoW placed on the

rword. That is, I oWl them a ^laccholder entry, peiid'azag .suWasion of
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wYaat^ver tl^ ^^ eatty .gs once yauRvc fina€1&d evcrythLng, md tlZ^^ is why

the lasaguaga reads ^^ way It ls and why thc.case wu disnissed w1^out.

prejudice to. allow you tlme to crampleto the temu oL"ft pzepamti€n of ft

fult ^d ilne1 rolcaseq and then sc.bmlt.'ywr ^pWcmcaat diSmls'sol order

which. tg the e£^edtlvc €o^e vAta prejudice once -o13 the xeie4m- language and

all dw reflcases an signed uA exccuted and processcd:

^oweverm oa cc^ speslm ax0Lusivelyftdugh itlJaumal rjitraes," In re C-mrdlambip of

Ho11im, 114 Ohio ^^3d 434, MVAb^^lo-4555p ^7.2^ 9.Eo2d 12L4p 130o Hcm, the en&ry

tmcslWvccally sl^smh;seal th-6 action, Unlike Marshall, t`ae.PtOV18i00 that ih^ ^^^

"resem[ed] the ri& to fi1^ an eritry cf dlmiissal" did, not ruailo the L-zitic.l. dismiascl on

t^t entry of a second, Instead, lt merely provided th^ ^^^s anoption that they Mv or

may not have "efolsei. Bc^^^^ the pardes did not filc a repic.ceraonk enty ofda"srsalssal,

ft May 2bp 20r11 judguient a^eiitains Weftcct?

18^ ^^ermore, tho foct thist the ^^smissal was wilbout prejudice actual^

supports our conclusion that the tfti court 1aOsJurisallotlon ovor the sattlemeax

^^^emen'i. Dlsmtssal without prejudice does not mm thd the d'aoetssal is a pWtlxolder

hAvae^^ ^^ ^ffaqt; mther,

'Nftbly, Lucas Co='ty Court of ^ommon P1eas. Laoc R, 5,05(F)provldes a proc^um,
for so&tlemcm In 6iv11 ^^e-s that mayhcve avoided this rcsutt> .s8Ccunscl slatill promptly
subMt an order of daaWssel fb1^owin,^ 94-demmt c.^^^^ oase^ If coumcl felt to pmcnt
such an order to the triai,€udge. Wa.tlaiiy 30 daysor wift su ch time es the court directs, the
judge may order te casd dismissed for w^^ of prosocotaa^^ or fia^ ^ order of settlemmt
and dismWal and mess costs,yr
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I it) Mesm the, thO Plainti€f a claim Is not to ^o unfavoaa#ly s.^^ct'ed.

tbmbyF all iights s^ to remain ss they ftn sYmdR leavang bim or h^ free

to itsfitate a s"azaftr suft.. ne put€^ ^ ^^t ba& in their oAgfiaal

p osidolmb an d the plointiff^y iw&f^^^ 4 twon^ 4cdon upon.ft s^^

gub@^a M91tere 1n.a typico ci'va^ ^00"o 481M that- a$ dismissed °%va^^^^

^^^^^dim" may 3^e wfildd at a later date.

Dtsmassat ^iftutoqJs^^^ ^eftsves ihe &€at cowt qfai11us^^^^^^!*n

over the ^^tter, an^ the detion aa tseatgd o g^^^^^ ^t hod r^^er been

.cm^mm-n^ed. (Ea^phasis sddeQ I Ohio Jprispr,ada^^^ ^^^ Acgons, Section

Y70 (2011),

11,191 Thero#°oreP because Llia ttisl court locked junsAic#aon to ^^m the

settlemerat.^^eement, -its Ootober 12q 2012 ,gudMent it void. Mate. a reL Ohiea

^^^^crati^ Par(y ve BlacXcwsUR I I 1 Ohio BU^ ^46s ^^^^^lik)<5202, 855 N.5,2d 1198,

18 C"If^ court w8s without jurasdFcflone thea any ,p^^^^ation by that iaaim is vo!W),

Ams^dingly, Ks.mm°s fnt sssipment ofeffoe is weIl°^en,, gend^g KdmmRs second

and third sssignmen^ of e= mooxr

TU, ^erti#°scadon of Cau#^^^

20) Ara^^^: Ws Sect€on 3 .(B)(4) of ttae Ohio ^^^itutsarn states, aa^^en^^a the

judges Qf a oo€^ of qpapesls ftd that ii;ga^dgment upon^^^h they ^^^^ agraed is iaa

^nfliok with ajudgment px^^outt.ced upon the same question by any murt, of sppeWs.of
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,^ .

'tne s€ate, the judges shaI1 ceatafy tk€o, gecork.of 8ho cue to the supreax^e cow. for €^dw

aad fina1 deteaminatiana'¢

M 21) I-a ordor to qualify for a certllleatiotx saf wriffiot to the SVmme Cowt. of

ob1+^, a ^ue m^^ me% the foliowinS ftee, candbflonso

Fhst, tht cottafyin^ murt must firad that ft,^udgment-.Is an canflict

with the judgaient of ^^ourt ofappeaIs of another ¢lisldotand the ass^^

omffict mwt be: "upon t^^ amn^ ^^estlon:°' Smndg the nllepd cc^^^^

m^as# be on a rule of 1a^^ol fhci^. '^^^., tlae,^o^ ea^.txy or o,^s.n^^n of

the cerdfyIng coutt Must r,.IQOly set forth that M1e of law whW}^ ^^

^^^g court contends i^ zn c€snt€act with the ,^udgmeiat on the same

question by other dlstrict ^outts of tippeaIs;°° nr^^^^^k v. Gz1bs^e Bldg.

Co., 66 Ohio 9t,M 594b.59.6-, b13 -RE.2al 102 (1993),

112-2) We find ft8 our holding t^d'ay Is in.ootfiia- with thr. Elghtl'a W3sict. Ctsta^

of AppWs' doc1s1on in.BiRatoof^erg^^ ^ ^iddde, gtla D1st, ^^^^^^ Nos, 661,95q

66200, 1994 WL 419337 (Au& I. 1994), and the El^enih DisWat. Court ofAppea.Ise

decision In FIlnss P. Z^s„sfto, l I,th. Dist, Tra.^bul! Na<93="'%e4929} 1.994 WL 11:1.l 10

(Mar> 22F 1 994). Accoadlngly, we ^ert€fy the. record in this oa^e fesx real^^ and fmal

dmrminatian'to the Suprew Coaftdf ^^^ ^n the followl^^ ISMt Whether a dtmIssal

en" thatsl^es not eMer embody the to=7 of a ootdemen't ^gmment ^r expmssIy

a^^^^^juxisdlctlon to th^ ttiEI c*vxt ro ^f=e the t^s of^ s-ettlamtz^ ^^^ement is an

^^cotidi#i8na1 dismissaI.
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5 ^ ^

^^ ^^^ ^e partl^^ ^^^ ^irected to 5.CUTac,k. 8.01, ot seq>, ^^r guxldanoo

IV. ^ondusion

Zq) Ba-"d ot t'^^ ^^^^Fing, the Gctabor 12,20:12 judgmant x^^^^ Lu^^

^mty Cw.jd o1`Conunm Plea gs vold, a.nd th1s appeal €s&m1s8ed for la,ck.zsl'a '15=1

appedable ocd^^^ ^^e Staa"e v; G"'rilmraer, 160 Ohio Apg.3d 7^% 2005eOlaio- 13 97Y 825

N,E„2d I 180, ^ 6 (ft DgsLI (a void ,^udgrtawt as not a fmal 4ppMabt^ ^dor), Costg are

mstssed W Trtvelcrs puna^^t tD our discmtlo€a uzxdez A-ppJL 24(A)Q

Alspeal dWt.lgsed,

aa1^^ 6th DistoL.mApp,& 4.

Me.ek L̂

Arlen^ ^^r, _P.J. - - -

----- --- -----
;WNCUIL

-----^------------------------------
"1^,s.de^lsl^:^ #^ Stib^t by t&ee Suprome COW o

£^^ici;s Rrporter of Decftlozas, ^^^ Interestod in ^ewa.x^^ ^e finaI rep^^^^
versio¢^ ^e adv1^ed ^^ ^^^^t thf,, Ohio ^^^^^mei Co,stfs web szt^ ^tz^

14.
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FILED
L5^^^^ ^^^NTY

tqi^ OCT 12 ^ ^^^ ^^

^OHMON PLEAS COUR'^
^^^^^E o^^^^^^

^^^^^ OF ^^^^^^

^ TW, COURT t^^ COMMON plN,4% LUCAS
^ ^ ^^^

Casa,,No.; ^ ^^7^^

j^g S ^ ^^tio^m LLC$ ^ ^^
0 I^^^^^ ^^^ A. ^^

pidafift

vs}
Ltda, et ida$

^ (WWWT1HM

a

Dd b t * t o o * * * * 4 * 0 4 * 0 * 0 * 0 4 *
d ^ ^^

ft co^ ^ Pi"ff V. °'^^
^ ^

^^ ^^a"M

^^^by OVW Of

^^^^^ ^^^^^ ^oft ^ s^m^t ^ ,
af^ ^ ^^^^ ^ ^ ^ "^OI^ 1^ a^, ^C

^ L^a, ' ^ ^^ ^^^^
eB) ^^ a 1^^' IA OP^SI^^ to '^^v^^;^ ^ion to

^i"^r^i^^ks
^ "^"#^^^^ ^,^^ a L^^ b^^^ ^Q^^ and ^^

atnot and Komj^ t anny
S ^^^ ^

^ ^
^^^ ^ ^

"^^d^ ^ XWW
^^'^

r^o^'^^M^^nt pro a
fil^a ^ ^^^i^pi^lo ^`^'^^ ^'^^`s^^^p

e^ ^g^^Y
nw1yg ^^Sj^ GI^ a r^I^` 10

^^^^ ^^^^^^^^^
^^^ ^ 6 20
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€V*

^^^^,20l1,adi^^ ^^^^^dV4tht^9 ^^whwetl^^^^

epudupmazddem=toffibmauwe^ 0nI^^y26,241lg^^0^^ isownJudgmentBOY

p^dg

45

^̂  .q6
C^Rib ISVi^ 0630iG,E^

^. ^.g^q^ p̂Q . g txp^we^p} , ĝ,,^q,p.^, ^^d to t^ ^ t^t th* diffmam ^ve b^
^YBA ^F 4^ ^x^ a

q̂^
p^ ^

^_@̂Q"
^'"'" if"

^^ved, Us ia dimissed wit^^^M w1* t^^
^^ nmving t6w ¢ t ^ ^e Ou antly

^^^ ^owt #it pta^ ^^^of d5^^^ ^^^ (30) dos ofthia osdere. (jud t Ent^

o n^^r ^t^ tWw o'^ ^s^ of dbmlisWa^,^^^ 1^a '^

on Juuo 20,2011g 7^^len Ned lb ModW to Set ^de Judgmmt ^^ ^^ ^ effort to

nopm *0 om addms inum in-t^^^^^^ ^^ ^otitilappordo t of &C =W t proceeds

wtwm T^^las and KwonQ °^ MZW ^ ^ ^^^^ by ^ Pudes.
"a^^^ ^^^^^Jud t

^^ ^^^^11gt^^^ogAWd^ bufton TmV
Butry> ^ ^^ hmd ^ ^mgnt^ ^f 00=301 thd wag in gglion to t^ pudid wiitm bdef"e

^® Coat t^"^"^^ n md" ^dva^^ta Subs^,u^yg
'^"^Upon ^at^on ^^^e

on pobnmy ^^^ ^^^^^ bgWtc fltcA Its MOdOn t^ EWb'mo Sedgami by
OWa ^^^UUY Of ^lcm

as to ft t o1`^^^^^W by ^ P"u at ^ ^^ 19, 2011 safflemOnt PNUW

a ^ above ^ ^^ ^^ ^cfW md an now d^^^oWacDut x 'me motiozs "

init9waftnto mtmidejudgmat^^^^^^^^^ aPm

to ohm a
wammt of ^^^^ bttwm the Putes Od that t^ distii"^^^^oeW tO thD

pmeods is a
tem oft^^ =U^meut: n ^^ ^at the soniment tm#^ ^^veA ^^ ^^^^

^ ^d *A t^ lme of d3^^^^on/P110citY Of the p^^^^ Of the SW'emmt ^^ loew 'IM

^ ^ut^ ^ that ^te by the P^es
'A ^ ent^

^
*8wonLad ft t^^ ^" SeWementymm not
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M 1^^^^^^^^jwt of a Federal ^^ acfioo^ ^^S

wu divesW ofjudsdletcn to #c Us mattad

The ° 8ctCOW OfAppeab Oft^^o in ,^^ate 00-011er V. R g 1994 Ohio App:WO&

S 3623 (Ohio CL App, Cuyshop ^^^ AV& f^^ ^^^)^ ddW fimt

"A trial COW Pt^SUMN '$^^ gu&mt}' to a sattletnent
qVeemm volmtwily atewd ho by the pmdo to a l^^^ Mack
^ ^okon (1984). 14 Ohio St3d 34, 470 KEN 902$ SPWWI va
mer1ngindwirl" (1972),31 ^^^ St2d 36,285 N9Ea2d 324. A ^
^^ ^^^^^^^^^^^ the cond
uncams+^ondly di^ ^ ^n as *0 cowt no lo
jWsilcde^^ to ^ ^taK a rel-0 Rim ve MeOWk (1991)6 62 Ohi^
SUd 70, 577 NX2d 1100a

When an acdon is dimlssed p^uant to a stated co"dor^ ^^ ^
^^ of^^^^ ^^^^ ^eaudwrity
to enfom such an aW=ent ^ the wmt the condition r^m not
occur9 Topp^ % H^^ (Dw- I0S 1992)^ ^^^^^^. No. 6 106 i$
umeporR4 Hi^^^^ 22,El994jIr=bW1 County AppQ
No. ^3-T-4928$ wnported." ld at 5.6;

l^ ^ ^^ ^ pudes mg ^ to Ods COa^ at a ^CRI^^^ ^ ^ conf^ that a

^ ^^ ^^^^^ft appmprim E^^^^^^n wouldb^ pvpuW ^ wd

bythepades, The J^^ent byWi^ ^owtwonotan=wnlidonat a^^^^ anoW

i^^^^u dw 1 aMW used in dw iuftmeM ^^equivaEem to the fkAdwassUkomtbad

bom betwem tW y IU Judgmm Bmq dismined this maw ^ ^^^^^^^

allowed the p^n to file doi^ own di^^ oWa wift 30 days. °i^mfc^^ ^^ ^^ ^^ ^&

2011 lud f ^ wa not ^ ^^^^^cid dis 1^twas adism€^^ ^^^ ^ ^^^

that gows Wi Court to ntain the ^thwi^ to edme thp. sattlemmt arementa Thus$ TrAV810d

^ Mu& +^20^^, the ^^^ ^^^^ ^^ stayed Its Mauer Pendi^g d& ut€On
t^^ved.
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Motion to SetAxide J'^^^ ^^ ^^ ^ moot ^ ^ D as t^ ^ourt mWmjusisdied

to edom dw offlement ment in tW^ ^^a withnut the need to ^^^ dds ^^^^ May 26,

2011 Judvnmt Euby.

Tfavd^ forth the of t^ soMement ^^ its madon to ut ^^^^ ed entry sr.

1) TmMem ^ Kwm apwd to settle didr cWm ap3nt ^ to for IL t^^ ^UIR Of $850®000x001,

2)hfiniteg to, settle it^^^,00090qeWm agtnat fozS2.#,000900 whichTmvei^ swax!

vmWdte me^^fiom the S850,000a00^^^3^ Kmm dwtha$25p000900 paid to bgrAtefim

the t^^ sWemm of Sg50$004a^0 wa & aca to ^^^^^^ ^ sny event^ ^iviaion of the

^^ ^850, R^ ^ pmeaeft bovm 1av^^m od Kum9

^ ^^ ^^ w coome att^^&4 mnits moves t^ ^^ to enforce the ^^^^elmt

10 1 * 0 Y t ^ ^ Pwdcs O.^ M a Y 19# ^^ ^ ^ ^^^^ O r d a s -0 f o a t h ^ tertas o f t h e setd t

and^imL IffiWto amm that aftermando ^waidog f^^ ^^^^ ^ entand mi to be

circulated berman, the yardes, Infmite ^ ted a pwposed wW t apumwt and rai to

bot^ Kmm and T^velem b&Wte ^o reva p^^^ed f^^back or o ecn to t^ ^^^ond

w#U=t ,uxemmd ^^ ^^ by Kmm or Tavaf,mx Waite sMWa #wt no disputo that

a aWmma ^ ^had ans^ ^^ labits adm Ws Court to eaWr an Order se 6 foM the imms

of the soMement agmement and r^low and pumlt^^^ Infinite to pay the utdonwnt hrAs Into the

^^^

In ^onse, '^^^^ files a Cma-Motion ^^g Priority to SettIemnr P^woeWs which

um foc^^ ns why Tmvelm hu pdority to the $825,000a00 mntammtp^ fita

a mwwmdum ^^ opposition to "^eleW cmwmoti^^ agWsg that at ^s entitled to a pordon ot0m

4
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^^.

SU5$000°008^^ ^^^^^^^ rmghlkgto th^^lvW eo ownplew t^ settlementintWo maw ?

is tt^ ^^ ^men Tavelm and Kmm ^ to the wtt^^meWprioxity to the ^82S,O404^^

^^^t Proc °

Pdor ^ ^^^ ^ ^ ma&iytba " ontho° ofappordo=^^ abzief

ownawry of'^ fou of Wo em ae In trorder°

The butimi ^ corWists of two ctraolldated matm ^ out of a J* 5$ 2005 fir^ at

^ ^^^o Rid^ ^ ^ ^mpla in T^ledog Ohio° gmvd^ Ruponn to Infinites MWon

^^^ omem by Or^^ Entryof ^^^^ ^^a-Motion SwJdng P'dodW to Setti

Pmwmk p3N The ^^t ation, ^^^^ lqpnW S^^^^^ SoUla.^ v. Kwam Pro,^^ies 14 Lt^

^^^t no° aO9-3781, was comm b^lnfmit^^ scolle^^nacdon °r^ Xmm for^^

u*dd blUs° gmveYare poa^ to WnW^ Mod^ to ^^^ Settteffoufi by Order ^^^^ of

^^e and CmwModon Swking Pdority to Setdc=t Pro p°3)° I°6^ ^^^ ^^

^^onei 77m Travelers indamw€y Compaq v6 X^^^^ecu^^^^^lowp LLC with am no6 CI09-

4627g wa commmod ^ a ^^^^^n act^^^ by T^^^^ ^ ^^ homa for ^ for*0

$9g879g824,^0 fm rdawd ^^ ^^ ^^ by Tmohn to ° n°3 Unvoled Rapnn to

WadWo Motion to Ewbrw ^ettlemem by Order d Entry of^^ imd Cr^ ^^ ^ ^

^^^^ to ^ ent Pwceedk^ p°3)°

in xppW of'its pobfdon for pdori^ ^^^^mot pmceW4 Tovelar^ m that Kam

MWNW RU OWMI aIe^^ fma the ^ at ^^^ Ridge and dot m1 l frm

r^^ of ^ of the ^^^^^^ ^^^ ^ ^^^ Twden to ^ndrmnifir.^^icm° Tnvdors

;^ ^ ^ ^^ liability policy only bad Wdts ot$1*000,000°00K Cfr^^^^
Roponse to wW^ Motion to Bnt^^ SeW=wt by Order of EnUy of Uease ^^ Crow
^^don SaWag Pdar^^ to Sedenumi dsg p°4)°
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#64

^ ^ learMe c^^^^^^^^ ^^ lm ` `^^ ^ ^ ^^

by Wudto and ft "make-w1^^e" ^^^ does ^^ apply in ^^ ^^ ^^ the policy langop b

dw ad unambigwusP

^^ asgerts tha the m1eme €^ ^^t witY^ mqma ^ its li^t to pr^^^^ ^ ^laim ApbA

l " for Its ^^ "y $3 p^^ dollars in ^^ ^osso K^ ^m do ^ ^^jW^

sWmopt^^^ elmn dm -not give Tmve1m pt€odty to the Infinite .^lemant proceeds because the

^aun foib to Include l ge n y to mbr the 9^^^^^^le doctrine ^ limbElL

t^^n of fib inue mquim coisid ^^ of pwvisians c=Wned in tm sep^^

^ catr. t^ ^mcg policy Wtwan Tmve1m md Keramg ^ ^ ^^^ ^^ and emp1^

^ of d" for Huntees 1^^w Ap 3sa

^ the hmmee policy ^^twm Tmvet^ ^^ Karam at ^eed^^ ^ ^^^^^^^^ 2 of the

Gamil Pmvi^^ dwm is a PwWdon ttd^ Subrogetion s ^^ Other ^^ ^ ^ ^ X

Su °on 2, ^^^^ paftmt part, dift,

"If ^ pomm or ^^^^n to or ibr w^ the Com.3^^ makes
paynod under dds policy ho mcova es fim
mw&er, thm hts m umfon-ed to dw Company to the extent of
^^ ^^mmt "^t y^n or oWakaia^ mud do evoyddng
^^^^ to ^nore the Com : d&ts wd m^ do ^^^ afta
the 1^e to impdr Omm 1^ ^ ^^l be a3t€ed to ^^^^^ of

against^^^Pam(lo^^s fn ) to r^mdw
^pqmcrd ban ^^^^^^ ^^^^ ^fmos

cqmnsm or costs, lncmmd by tM Co K" "bi^ 6 awwW to
'^vde& Resp to I^^^^^^ ^^don to Ent'^^ Sdd eumm by
Order of ^^^ of Relan ad Owa-Modon SeckWg I^^^^^ to
Sddement Pmoceds)x

^^ ^ ^oU^ ^^^^a, "^^mpmy°^ is defined ^ ^ ^velas l e^
COMWURYa

6
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hA.

"^^ PA FinaN, atd Comp^^ ^elm^ of ^^ft for Hinter Ridge^ ^ ob be?WJ

1^^las and €n p mt paM #^

^OW THE OREg for and In aonsidmton of an ^donW
pkvumtat tWe *w to Kamm by . ^of EightHundred md
SWMW Eigh# 7bousimd Fow Hmdmd od Fowtm md 721100
Doibn ($878,4144^N for a t^^ of Eight ^^^^^ ^^ ^undred
nd Savaq t^lne`^ ^^Hund:adT P'ourDoUm and
^^^^^ ($9,879#824o2+^^ Kam d^^oindy avd ^^^^^ ^ ^^^f
and for ^y and all p^ mdcns and enttti^ ^ ft
by ordmugh them®andfor it^^ m and^^^hemby rel g
sa*t, od . m d^ ^ ^^^^^m and Its pamt ^ ies$
^ ^^ ^ignx, dirwims. ts® #^^^pton$ ^^^loyw4 and
all otbor pazsorA, fims, corpomdmg aad fegal ent^^^ ^^omsoever
which am mociabed with ^^^ fmm aq and ^^ aWm$
d d k r i g h tc^^ af r ^ ^^ oemkind orrat^, adSft
tom thiscwm.

* 0 0

Kamm ques to Wdemnify and ave ImMm Tr^^^ Its Pmvd
^^^ ^ ^^ and assigrA,„ ad ali of ita ^WWWS, dhwt^^,
ggm% inva a,mdcm,pl^yce4ofandbomoWandevety ahdm
or dorevay kindor ohmacw wbM might ^^
or by viMe of TmvebW wAft of ^ abovoqehmnccd ^mmt
agaiM do oWmed d ^wisft ^^o amt 8nd through 00
hmwedb" (Exhibit 5 anw&d to Tiaveleri Reopme to "tex
Motion to Fafom SW t by Order of Entry of ^lesse am3
^^ ^^^on s " s pdoft to Betdmat Fmoaads)a

Awttt^ent agmment Is ^bind^^ ^nhw^^^^^^^ which mqu€ms a mggfmg Of^

^^ ^ ^^l as an offer and ampmo and a seWmientagreement ^s sutjectto onfmmmkund^r

rmdard conum law» Rulil vo ,^^n Co. (I 9n, 79 Ohio St.3d 374a ^^^^ ^997 Ohio 3 $0o Unft Ohio

law$ k ^^ pnadiy pmmed tW 0 it^^ lawntof do pWo t^ ^ ^^^^ ^^ pnmmwd bD rWde in do

bngup t^ chose to employ in t^ agreementa1 Kelly v, Medical l#b Im. Ch (1987)$ 31 ^^

St.3d 130, p .i^ ^ of the ^^ebma ggif the ^^^^ of ^n vnium ag. ^^^ Is ^^ar ad
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Cq^

e e

ummb^^u%tW^ ^^enib^^e k*mnxaxwritmf$Hite v. ,^^^^^^^ &rv&

Ine. (Atg° 23$ ^^^)^ ^th D^sL No. ^^^^^^ ^000 Ohio App° ^^^ 3799°

Coum gmmffiy presume that #bw intmt of^^ ^^^ ^ ^^ ^^^ In ^^ vdm ^ of

teir con ° Sh&Wx v. F~Ctty ,^ ^ ^^ ^1992^.64 Ob€^ ^^^ ^^^^ 63k 1992 OWo 28. ^^a

coafta ^^ unambIguou% language ofgm waUM controls snV^^nt=dc^^ not upmwd ^n dw

wtidng are dmned to bave no exist^ ^^ may not b^ shown by parole evidence°" Ait'tmm Hap°

^ ^ ^ommu^^ty Aft Ins° Co. (19"e 46 Ohio St 3d 51, 53. K bowaver, °a conaul ig

mnbipous" pwol aWdeme mq be mg^^^^ ^^^^ ft embi ° and amMn the bantion of

#^e pudes°""Ittin€^Is Cor^trots, Inc. Y. Longhm (1 "4)g 70 Ohi^ SO d 5 12® 521, 1994 OMO T^m

in a rm^m amb^^us if^^meadap ammb^^ ^^^^^^^^^^^^^4

or lf°fty an reemably mcVdb^e to mWdpla ^^^^Wdm° ^er ^ ^^i (May 9" 2001)" 9th

Dbt No° ^OCAO^SS, 2001 ^^^ App. LEMS 2062° 'Mm dWmion a to whdha a c^^^ Is

&mbjgWus and dms srequhu " ^^ cwdem to m=Wn its ^^^ Is one of law°" OOhio

Mnor^^^^ v. Oem Matnt^^^ & ^ng. Ca {19M" 65 Obdo App°3d 139# 146°

Tr^^^^ ^ that ft ^^ tadon of subr^^^^^^ provisions by the ^^^e Couit in

Petes^ v. Ohio Fam^^s Im. Co. 175 t}hio St, 34 (OWo 190) md Ervin Y. Oarnp, 25 Ohio

^t2d 231 (Oldo 1971) am re t here and z^^^ good lww° While ^^ aqpm that the

ded^ow In Pat^^n and Erwin m no i^^^ ^^^t and Eb^ ^ more ramt dedstan by ^

^^o Court o€^^^^ in Nonh Bucka,^ ^ak Coamti OmW Health Benqfifs Plan v,1awswa

103 Ohio SUd 188$ 2004-Oblo-4886" eftblisho that ^^^ conlracwal provisions mud be

^ ^^ a ^ohq to ovadde the ^^^^ ^^^^

8
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kA

Poter^^ awm, invohed th^ ^^ ^^^ ^ wt Mdut a tblid-paW toiftot aftffl

a 1^^^^^^^^dgbtof an imunr to pdodty for^^^ ent^^^^^ption

,^vidon 1n the ° m poDay° ^ ^^e Court In Peterson hold 9M

"Whave dw po3icy su'#^aadon providons sud the sutro r^^
udpmcnt ^^^^dew ofnoovwy qpim any
dMapefly wrongdoer to t1a wmt ft pqnuo by the #,^sum to

insur4 the p , who hu coopewed ad adsted In
^ the ^ G; lg antided to be in^^^^
ent out of eg proceeds otany r^^ qdra ft wwngdoer°°°Id

at 38p

In Jlrvin8 ^^ Court wo hoW with a slmibr inut a in ^^^graon w the to f^

^ made paymmt to do hmwed^^^ow to ^^^ s bam and pa^uentt^a

su tion s €mtg the imum was adted to the ^med by tortibasor up to the amount It

^ ^^ ^ don of dw insure&^ ^laim° ^ ^ ^ ^^ ^^^ in ^n 69:

aWbom an i^^^^^^^whiah is emmed ^a

po1'my of Waavance, nd assigns to t^ lnmm all dghti of movay
againd a thirdp^ ^ngfter to the camt of do laymen't by the
bmw to the ^^^ ^^ ^ pfloxto ft fi1ft of t^ ^nmds
l t agalot the tort'-fewr *0 bamr ^^^ to
^ ^^ el its wM to enta t^ Iewsult ^ a co-plaint^ ^^

tmund's commi to rcprmd 14 wWah mqmt ^^ ^^^
^^^^ ^ ^^ugb no s^opwat^^ ^d assistancO wu Bivm
tuafta by do i ^ ^^ does not requin t1ut t^ ^^ be
fan Wdmidfied out pmemb ^^^ ^^^^ " Id at
pm"hs I and 2 of die sy^^^ by the ^ourt°

no ^^^^ ^owt in Bmtn dw fomd ftF

oCases of ^^ d Int^^^^ ^uld not be ^^ldcd on the
basb of mW b$JW or equitab1eo 7^s conapt is applicable even
whm a puly hu mule a bed bagLh emt^^ away ail his

rlgbt^^ ^ ^ ban left ^ the ^^^^^ ^^dab& the WO& w1^^^
anothu may b t ftm dw wozk9 When vaic^^ ^^
^ ^ ^isk #t. Is the comes duty to #ntwPmt ^^ meaning,
and mc# a dedsion by ^ing the vmmi tools of contraCtud
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vi

(^ ^, the wAthm dacwnent% ^ ^ of the padm
md^^^^^^e pmlies) mdnot by a ddmvdud^^^^^^
^^ ^^^le, or^usLJ} .^ ^t 239A240s

KUaa alpea timt the =s cou# in North awk3°^ sompts to ^^^^ify the pwom

for evaluating su#^^^ pvddoes by ad^^^ stmulmds developed by the. United States

Cam of Appals for i^ Sixth Chm* in f^'.tney Prin€^ng Cos ^ Bmwmr, 243 Fa3d 956 (2041)

^ ^^^^^ Oak v. Mwpt$ 209 Fa3d 811 (2000)-0 that the ^^ e of tm

subro m pmAsi^^ ^ ^ ^ ^ ^^icy d^^ not mist the two pronP 66MMIShOd 'E^ ^

SIx& ^^^ in HLwy mW C^^^land Oab and adopted in North Bu^kp dat the 1^ ^^ 1)

clear in cobH " bcth a priotity to #^ fods ^VOW and 2) a :igh1^ ^ ^Y fu]l or pmtial

^vgxye

kowam, th^ ^^ ^^^ in North ,^wixp d^cumes 3ubxo,^^^^^ ^^^^^^ In the

^ ofr^b' ^t ^^m an bmmd and. a hoWth-bo ts Pwviderb ^ ^^MM COW

InN^rth BwJMw bold in ^ ^^t that;

"A mpment ^^m gm iwwd amd a
hed&-bmetlts povider clealy ad vombiPmWY gvOids lh'O
M*e,wholo doctrine if t^^ ^ ^^ ^^ (1) ^ ^
^^^^fl& ^^^l or p ° r^^^of momm pWd^^^
on t-m W es baWf and (2) ^t the ^^ wM be ^cowded
^^^^^^^o to my Amdo reco P^^L at
p . ^^ 2 ^^ ^^^^ by the Cowt

Relevmt to our os^^ ^ Supmm Cout hold In M^^^^ BucAeye t!Wa

wthe -genaral equitable pr^^^^^ of hsmum law dat absent n
agreem=tto ^^^^ ^a J=na^^^^^may notenfame a
r^^t to subr^gafian md1 ^ Wmv^ ^ been ^^ ^ ted
for her ^^^^ ^ ^^, ba who1e" In addi.tim the ttial
cowt r^ ^ that 96 wxt 1a hdd t^ ^^ ^^ftab1^ limit on
submptiorh commonly doomtnea the ^uad^ ^ole' or 'r,^e
whole d^oaftinq^ mq be ov=ddon by g clar wW biguam
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6 ^ a

^^.

a betwm an houied ^^lnsmcthat the lnma shal1
3ave pdortty to my mommy fmm the to 9 &Yin V. Oarwr
(1971)6 25 Ohio Sto2d 231Q^ ld at 190-191x

`^^ SWmme CoW went an to hold tMt:

" 4 ^^ vdth ow hol ° In Jma V. Afic3rfgm MUL ft C^
^^^^^^ ^^ Ohio ^^^^ 396,338, ^ ^ tmdm mopim ^ ^
^^^^^^ ^^^ ^^ies by doWt ^^ a m.t^ ^ or
su a^ ^^ ^^^ not ^^ ^^
^therw1W !d at 194a

^ ^ ^^ ^^ xubrogadon ^^^^^ ^^ ^ ^^^^^ ^^ Wmum bctwm T^^^ ^

Kmm ^ clear ad unmbiguous and pwvWes 6M "if my ^^^ or 0WHIIIStia^ ^ ^ ^ ^cm

&e ^^^ ^ payment under ^^ ^^^icy 1u rigbts to w-w^ ^^ ftm Owth'Ir, t^^

^ ^ umhnW to the ^ompaq to ft eximt of s^^ ^^enf^ and ^ ^^ tlYa "rlc

Compay v^ ^ ^^^ed. to prioity of NWVM &ping wy ^^^ ^^ ^" (mo^ ^ bftmt)

to ^ ^^^ priment ^ been ^^e by *e Com $ ^^^ ^ 3 fm8 mes Or g

^^ by ^ Companym^^ (ELvMblt 6 ^ ^ to ^^^^ ^^^^ to ^^^^ Motion to

ftfam ^ ^t by Order of Entry of Relem imd Crow-Motion Beeldn,^ ^dodty to

^ ^t Proceeb)6 ftr$ &C puil8 ^ ^^ ^^^^^^ ^^^ of Claim for Huntee-S 6

^ ^ ^^^ that ^^^^ paid Kamm ^ ^^^ ^^ ^^^^^^^^^^ for ^ HUDWS

RWee ,^^^^ ^. T" umuut ^^ft sett^enta t^s em is only $825s000o00 wbfch is

at^^y far ka &M wfst ^^^^ets paid Ksm for ^^ ^^^ ^f aimY

^^nsequantly, basr^ upon ^^ agmam of courmig Section Xa SWumd^^ 2 ^^dw

policy of hmmm ft Po1l, :^^^ ^ ^^^left Rclem Of CIaim for ^e Hz^^^ ^dp

A, . ^ ^^ and ^ ^WVW one larv8 ^ Cam ^^e tUt t^^ was a oRow and unambiguous

su'#mpl^ ^^^ion botv^ Twelon and Ymm in ^s madec4 pummt to t^ ^bropgan

I I
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IS,p$y^$.

}T {^

f

, `o^ t3m Cm" fin^ that °i^^l^ has a ^^ ofrecomy to any ^€ea ^€d by a tl^^

9 Mwdme, the Cowt ^do &a Tmveien b entMed to pIodW and r^h^b t from

I of tlo M momt of Wg proceeds eve€€ab€^ ^ $925,000.00 in dds matter9

th€a Cow finds TmveloW Cmw 0^ Seelting Pdozity to SaWenwA Frooee& well-

tdmn od GiiANTED. F $ in light ofdds Cowft nthng, IWWtes Motion to Bubroo

Sotdoum is dwmW moot and DENMD, bfin€te ts hmby Oidmvd to ftwwd ent to

Tmvelm hs the amomt of $925,000:00 forthvdthe 7a^ ^oud € cto the pudes to tiis OdOn t^

^^ gn€ utg my nWomW t pu! ^ consistent with t^s Coure^ OpiWon

md Ju t B*y w€t3ir^ 30 days which ftH concI^ MY Bnd 811 ^^ ^^ bxm rOEs"

to the seWmuW ruched by the pardo on 19,2011in t}^ consolidated ntioL

The rdWS ht €^ a full and emp€ete a4ud1cation of W1 claims inc€p€mt in p iU

complaint a they rahw to de ts and a emphat^ 4udi^^^ of all ^eoWne iss=6 ma€ts

and man in amtrovem bmw dw pudes v€Ith mspm to my duties owed by deftdan"ts to

the piai ° a h appms them is no just emiuse for fludw dehay¢ and thatg puvouatt to Civ9 IL 54,

FM judgumm ftuld be antwA ^

VAe z

12
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^ CE DISTRIB ONt

` Hohm, 7re^ EsqsMamn
300 Maffl^n A^^^ Ste612^^
^^lociN Ohio 43604
^O-C ,^'^^ ^labdV n#^^ ^^^
^ ^^

pgd* 77bmm4 e
Sl^ven 3enik EsqQ
A^^ Bwt& EsqQ
9200 South HUh Btvd$ Ste, 300
^^^^ Ohio 44I47
Co-CowwIfar PlabtfftatUte &cWly
So1utkm LLC

mch9YR0a'ieC69® EsqY

340 W. Big ^^ver$ SW 250
Troy, Nd3gas 43083
Attoray^`^r PldtxtV^Welcrs

^ Vwvwj, 0
^el^ a ^sP'^

^ Vindham CL$ Ste. 7
Bomb=, ^o 44512
Co-Cbmetf^ ^ndam

Atybu€ô '^co, ^gQ
3200 Q Va 6 Q

^̂ @

ObR^^ ^^, S+wet 30

,pp,

06'

Akm, Ohio 44333
Ccr^^^nwe1jbr ^'e^r^dants

Johsa
1400 Vidind Bldg.
101 Pm*wt AVP. West
cwvdw4 Ohto'44115
^^Cowet f^r Defendaws
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FILED -
LUCAS COUNTY

2011 ^^^ ^^ A 1^ 58

COMMON PLEAS COUb t
BERNIE QUl^.^ R

IN THE ^MMORLAW& ^ ^ S COLNW, OIi#l^

^ MCUMT ^^UrIONS ^^

Pkkm

V.

M W P E R T I B S ^^^^^

Ddnduit

^ CASB NQ. ^^-Cf-200.903781-000

MM GBM A. M'^^
^

^^ ^
^
^

6 0 0 # ^

Pates h ^ ^ mpmented w o ftt fwh- dP ^ ^^^^^^^vc4 dh can b

dLmbad " A pmjudim ^th th^ ^^^ mooMug ^ ^^ ^o Me an caby of dbWad withia^

dft^^^ ^^ ^f this order,

^stv. bby 23, 2011

FA

DiehCbutim, MARTIN HOLWM JR
377MMIA
^^^^ THOMAS
MICHUZ CHAMOL
ALBERTO Y ^^
^^^ OAN
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ZMD FO 1 8 A % ^5
IN T= COURT OF COMMON FLFAS, LUCAS COLWY^ OMO

C®1`3MON PLEAS COURT
QUILTER

^^FRK^^^ COURTS
`^ TRAVELERS INDEbORW * C^nso1^^ate1 Int^ ^^e NoP Cl 2 3781

p1aintiff'. * Jud^^ o A. Zmatls

V&

INt M SBCURITY SOLUTIONS
L^^

DeftdanL

* CONSOLIDATION ORDER

^ ^nsolid F^ ^m No6 Cl 200904627
* Judp J^^ ^^en

Th^ mom eme on to be hard upn the Motion of PMutiff, Mn Tmrelers I ity
Co, IU Court finds aWd Mtdon to Consolidate well WJ= and gmuts the mm.

It is thomCore ORDERED ftt cut number Cl 200904627 i^ ORDERED ftnsfmW
fim ft doocet of Judp James ,I^n to te docket of Judge ^^e A. Zmud^ and conw!€^^
with ase nt^ber Cl 2009Q37'8le

It IS ^ ORDERED tlint number 0 200904627 hwAng been comolidated int^
number Cl 200903781^ ^^^ number Cl 200904623 should no €^ be und aM dwmf^m

all s^ uent g! ^ an to be filed muW ^ number Cl 208 781a
^ ^ ^^sminIt ^ fmtw ORDERED t'^t one nwnW CI 200904627 I

^ ^ 20^^7819 .^

9 A ®^^^

Dolea ^^ ^^^

cc: STEVEN IEp '

° HOLMES

JA83btl@

MARTIN 88^^^^^ M

ALBpry^TOp R. ^^

PAUL
gq

SC i STEELE I
g

SI
MICHELE A. CHAPNICK

. Z
t a 2010

SA
(1)

es

s^
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IN THE COMMON PL,EAS..C01lRTr^^^CAS CO''TY, OHIO

^^F1NI!"EE SECURITY SOLIMO1:^S 0101418ENO: ri-4801-CI-200903781m000
LLC,

Plaintiff, 201-3 J1^^^-.3 P,-4-4-0

V. TO SEAL r^ ^OC^T
{}^̂[} .̂Yp̂. .p̂ . {p^^¢^.. F..^^.y •̂c! el: 6...l^.1C

!dLof l.i lYfi.^ ^J^l^'N 4 ^•^:^"fyj^ .

1Ef?K*Q.VKARAM PROPERTIES I LTD, er
Defendant. ^ JUDGE ^^E A. ZMUDA

"rb^ Court finds by clear and convicing evidence that the presumption of allowing public access
to Order granting the parties Joint Motion to Authorize Payment of Settlement Funds is outweighed by
the higher interests and determiaaes public policy is served by restricting public acr-ess as the document
is not "empt from public access through any state, federal or dommon Iawo

The Court Enther finds that the least restrictive means available to restrict the use of the
document is:

a) redacting certain i^orma;tion to wlt;

b) by restricting remote access to the infonnation or document.

c) by using a generic term or title to describe the ix^fornation:

d) by using initials or other identifiers for pa^^s names;

Xx e) that the entire doctiment must be scaled to protect the risk of inju-ry to:
1. persons
2. individual privacy rights & interests

Xx 1 proprietary business infortmation
^ 4. public safety

5. the fa$mess of the adjudicatury process

The Court ORDERS the Clerk of Courts to place the Order granting the parties Joint Motion
to Authorize Payment of Settlement Funds under seal and that the file not be opened witha^^t fiirtb.er
order of the Court. "f .4

Dated: lo(-^ I (
JUT^GE ^^^t A. ZMUDA

E-10UR NALIZED
JUN 0 5 2013

ti-410i-C4-2e19993Y& 1=ik14e(C°3)3i+FFhP2E T8 b'Sdt.flE1-4M IPi34>9i_7.-May 13, ^q i 3..^8^ •®fi®dt2fii^3 ^• Pap p

Appxo 68



§ 4. Common pleas court.

Ohio Constitution

Article IV. Judicial

Current through the Novemberx 2011 General Election

§ 4. Common pleas court

(A) There shal€ be a court of common pleas and such divisions thereof as may be

established by €aw serving each county of the state, Any judge of a court of common

pleas or a divislon thereof may temporarily hold court in any county. In the interests of

the fair, impartial, speedy, and sure administration of justice, each county shall have

one or more resident judges, or two or more counties may be combined into districts

having one or more judges resident in the district and serving the common pleas courts

of all counties in the district, as may be provided by law. Judges serving a district shall

sit in each county in the district as the business of the court requires. In counties or

districts having more than one judge of the court of common pleas, the judges shall
select one of their number to act as presiding judge, to serve at their pleasure. If the

judges are unable because of equal division of the vote to make such selection, the

judge having the longest total service on the court of common pleas shall serve as

presiding judge until selection is made by vote. The presiding judge shall have such

duties and exercise such powers as are prescribed by rule of the Supreme Court.

(B) The courts of common pleas and divisions thereof shall have such rzrlg€na! jurisdiction

over all justiciable matters and such powers of review of proceedings of administrative
officers and agencies as may be provided by law.

(C) Unless otherwise provided by law, there shall be a probate division and such other

divisions of the courts of common pleas as may be provided by Iaw. Judges shall be

elected specifically to such probate division and to such other divisions. The judges of

the probate division shall be empowered to employ and control the clerks, employees,
deputies, and referees of such probate division of the common pleas courts.
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§ 2305.09. Jurisdiction in civil cases - trial transfer.

Ohio Statutes

Title 23a COURTS ^ COMMON PLEAS

Chapter 2305. JURISDlCTION, LtMil'ATiON OF ACTIONS

Current with Legislation effective as of 11°112014

§ 23Q5o01q Jurisdiction in civil cases m trial transfer

Except as otherwise provided by this section or section 2305.03 of the Revised Code, the court of

common pleas has original jurisdiction in all civil cases in which the sum or mafter in dispute

exceeds the exclusive original jurisdiction of county courts and appellate jurisdiction from the

decisions of boards of county ^^mmissior€ers. The court of common pleas shall not have
jurisdiction, in any tort action to which tho amounts apply, to award punitive or exemplary damages

that exceed the amounts set forth in section 2315.21 of the Revised Code, The court of common

pleas shall not have jurisdiction in any tort action to which the limits apply to enter judgment on an
award of compensatory damages for noneconomic loss in excess of the limits set forth in section
2315.18 of the Revised Code.

The court of common pleas may on its own motion transfer for trial any action in the court to any

municipal court in the county having concurrent jurisdiction of the subject matter of, and the parties

to, the action, if the amount sought by the plaintiff does not exceed one thousand dollars and if the

judge or presiding judge of the municipal court concurs in the proposed transfer. Upon the
issuance of an order of trarasfer, the clerk of courts shall remove to the designated municipal court
the entire case file. Any untaxed portion of the common pleas deposit for court costs shall be

remitted to the municipal court by the clerk of courts to be applied in aedordance with section

1901.26 of the Revised Code, and the costs taxed by the municipal court shall be added to any
costs taxed in the common pleas court.

The court of common pleas has jurisdiction in any action brought pursuant to division (i) of section
4781 .40 of the Revised Code if the residential premises that are the subject of the action are

located within the territorial jprisdictmon of the court.

The courts of common pleas of Adams, Athens, Belmont, Brown, Clermont, Columbiana, Gallia,

Hamilton, Jefferson, Lawrence, Meigs, Monroe, Scioto, and Washington counties have jurisdiction

beyond the north or northwest shore of the Ohio river extending to the opposite shore line,

between the extended boundary lines of any adjacent counties or adjacent state. Each of those
courts of common pleas has concurrent jurisdiction on the Ohio river with any adjacent court of
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common pleas that borders on that river and with any court of Kentucky or of West V€rginga that
borders on the Ohi€s river and that has jurisdiction on the Ohio river under the law of Kentucky or
the law of West Virginia, whichever is applicabIe, or under federal law.

Ci^^ as R.C. § 2365.01

History. Amended by 129th Genera€ Assemb€yF€€e No.127, H6 487, §101.01, eff. 911012012.

EffFec#ive Date: 07-06-2009; 04-07-2005

APPX. 71



GENERAL DlVISION RULES
FOR °EH^

LUCAS COUNTY ^^^^^^ PLEAS COURT
AS OF 310112014

iA- BL^^^CO^^ENTS-

RQL^ ^ ^^ ^^^^^^L PRAC"fl^E

t01 COURT TERMS & SESSIONS
A. TERMS
B. SESSIONS

1.02 OFFICIA1.. LAW JOURNAL
A. OFFIClAL JOURNAL,
S. ATTORNEY NOT?^^^ATIQN

1.03 ATTORNEYS
A. COUNSEL
B. TRIAL COUNSEL
C. L1M1TATfONS
D. APPEARANCE OF COUNSEL
E. 1NFORMATlON FOR COURT

1.04 FILiNG REQUIF^^^ENT'S
A. COURT RECORDS
B. ^IL€NGS
C, ATTORNEY IDENTIFICATION
D. CASE DESlGNATION
E, JUDGES` NAMES ON FILINGS

1.05 FAX rIL@t^G
A. AUTHORIZAT9ON
B. FAX COPIES
C. REQlBIREMENTS
D, FAX DOCUMENTS AS ORIGIN&,,LS
E. ^HARGES

1.06 COURT COSTS AND FEES
A. SECURITY FEES
9. COMPUTER RESEARCH FEES
C. M^^ROFlLM FEES
D. AUTOMAT@ON FEES
E. JURY TRIAL FEES
F. FORECLOSURE FEE

1.07 RETENT&ON OF RECORD EVIDENCE
A. DUTY
B. TIME LIMITS
C. CRIMINAL ^XH9BITS
0. PROFFERED ^XHlB&TS

RULE 2 ¢4 ^OUF2T , SECURlTY & DECORUM
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2,01 ^^CU^^TY
A.
^.
^.

2.02 DECORUM
A.
B.

^^CURITY PLAN
SEARCH
WEAPONS

DECORUM
SANCT€'aNS

2.03 USE OF ELEC°^RONIC AND OTHER ^EVI^^S

RULE 3 -A CASE MANAGEMENT

3.01 GENERAL
A. AUTHORITY
B, PURPOaE

3.02 COURT ACTION
A. ASSIGNED JUDGE
S. UNAVA€€.AB1L1TY OF ASS€GNED JUDGE
C. V€S€T€NG JUDGE
D. COURT MAGISTRATE^

^^^^ ^ ^^ CR&M&NA.L CASES

4,01 GRAND JURY PROCEEDtNGS
A. TAPE RECORDING
B. RECORD KEEP€NG

4,02 ASSIGN^ENT OF CRIM(NA€.. CASES
A. RANDOM ASSIGNMENT
B. MULT€PL.E CASES
C. SCHEDULING
D. INVENTORY

4.03 BAIL & BONDS
A. MUN€GIPAL BAIL
B. BOND SETTIN^ & MODIFICATION
C. PERSONAL FtECOGNIZANCE BONDS
D. SURETY & PROPERTY BONDS

4,04 COUNSEL
A. APPO€NT^^ COUNSEL
B. 1NDIGENT DEFENDANTS

^
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C. s\PPL€CAT€ON FOR FEES
D. PRIVA7"E CASES
E. ATTENDANCE
F. EXPERTS FOR €IwlD1^ENT DEFENDANTS

4.36 ^^IMINAIG.. MOTIONS
A, WR', ° I ° TEP ^ ^ OT1 ONS
B. MOTl^^S TO SUPPRESS
C. PROOF OF SERVICE
D. DEADLINES
E. PAGE LI MITATI ON

4,06 CRIMINe4.L TR€ALS
A. PRECE1:3ENCE
B. RETENTION OF RECORD EV1DENCE

4.07 VICT[^^ & WI"IrNESSEa
A. NOTIFICAT€ON
B, PRESENTENCESTAT^^ENTS

RULE 5 --C1VILCASES

5.01 CASEFLOW
A. CASE DFSIGNATION SHEET
B. SERV?CE

C. INVENTORY AND REVIEW OF CASES
6.02 A^^^^NMENT PROCEDURES

A. ASS€^°"aNMFNT AND REASSIGN€4r^ENT OF CASES
B. CONSOL€DAT1ON
C. DOQUALIFI^AT€ON
0. REASSIGNM,FNTS

6.03 TIME L&MITS
A. GENERAL TIME LIM17'S
13, ADMINISTRAT€VE APPEALS
C. F'ORC€I:§LF ENTRY AND C^ETA€N^^ ^CTIONS

5.04 F°€..EsG,DlNGS, M£}TIONS& OTHER PAPERS
A. PLEADING EX"ENS1ONS
B. AMENDMENTS
C. MOTION REQUIREMENTS
D. OPPOSITION
F. REPLY .
F. SUBMI -^̂- alON DATE
G. HEARINGS
H. EMERGENCY MATTERS
1. PAGE LI€VIITATION

5.05 ORFBERS & JUDGMENTS
A. R^UTINE ORDERS
B. INTERLOCUTORY ORDERS
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^. JUDGMENTS
D. ^^ADLlNEa
E. JOURNALlZATION
F. SETTLEMENT
G. COURT-PREPA,REt3 ORDERS

5.06 PRE7°RLAL CONFERENCES
A. SCHEDUL€NG AND ATTENDANCE
B. €NlT&AL ^^ETRIA€. STATEMENT
C. ISSUES TO BE CC3NSIDEt^ED
D. INfT€AL. PRETRIAL ORDER
E. F1NAL PRETRIAL CONFERENCE
F. ^AN""T€ONS

6,07 C€VIL `F@^IALa
A. ^^^^^UL€NG
B. ^ON't"€NUANCES
C. TRIAL DEPOS€TIONS
D. RETENTBON OF EVIDENCE
E. JURY COSTS
F. JURY FEE

5.08 COMMERCIAL DOCKET
F:, DESIGNATiON AND O€^GANiZATION
B. SCOPE OF THE COMMERCIAL DOCKET
C. TRANSFER ^^ CASEa'FO THE QOMMERC€AL DOCKET
D. RE-FILEt7 CASES
E. ADJUSTMENT TO OTHER CASE ASSIGNMENTS
F. REf€EW OF F€i.ED C1V,L CASES

^

5.09 L€ENS
A. f^PPL.€CABIL€TY
B. t*3OTI^E TO BUNDLE L€ENS
C. JUDGE ASSIGNMENT
D. DOCKEf lNG
E. RELEASE OF L1ENa

RULE 6~~° A^^ERNATE D€ xPUTE R^^OLU7"ION

6.03 ^IVIL CASE MED€AT€^N PROGRAM
A. PURPOSE
B. aCOPE
C. C€V1L CASE MEE3€ATOR
D. AE 6 ENDANCE
E. MEDlAT€ON PROCESS
F. CONF€^ENTIAL€l`'{'

G. S.f,NCTIONS
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6.02 OTHER ADR PROGRAMS

RULE 7 ee J&JRY M&N,r^^^^ENT - & ^DMNNSTRAT1ON

7X7 JURY MANAGEMENT
A. JURY ADMIN1STRf4T@ON
B. MONITOR1N^ JURY SYSTEM
C. JURY FACIL!"i"i^S
D. JUROR COMPENSATION

7.02 JUROR ELIGIBILITY
A. GENERAL ELIGiBILIT`f'
P. THOSE 1NEt..fGIBLE
C. TERM

7.03 JURY SELECTION
A. SOURCE LIST
B. PANEL SELECTION
C. EXEMPTIONS, EXCUSES & DEFERRALS

7.04 JURY TRiALS
A. OR3^^^ATION
B. VOIR DIRE
C. JURY 1^^^^^CTIONS
D. DELfBERAs #ON

RULE 8 -- SF^^gIAL PRC3CEQilRES

8.01 BANKRUPTCY & APPROPRtATION CASES
A. BA,NKRUPTCY
S. e^PPROPR8AT€ON CASES
C. TAXES

8s02 FORECLOSURE PROCEDURES
A. FIL!NG OF FORECLOSURE COMPLAINT
B. CASE DES€GNA7"1ON SHEET
C. COUNTY TREASURER
D. SHERIFF'^ SALE

8.03 CERT1F9CATE OF QUAL@FICATION FOR EMPLOYMENT
A. FIL1NG OF CERT(4R';ATE OF ^UALIFC^AT€ON FOR EMPLOYEMENT

RULE 9 4P MiSCEL.LANEOUS
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9.01 M^DIA
A. APPU^AT&ON
B. PERWSSION
C. LlMl TATIONS
D. POOLiNG
E, SANCTONS

9.02 COMM&T"rEE ON NC3TARIES PUBLIC
A. MEMBERS
B. DUTIES
C. FEES
D, APPOINTC+AEN`CS
E. ^ERMS
F. OFFICERS
G. ACCflUNT€NG

9.03 WORK RELEASE
A. AUTHORITY FOR F°RC^^^AM,
B. RESIDENT V1O1..ATIONS

APPENDI^^^

APPENC^^X A FILIN^ FEES
^^^END1X B ASS8GNED COUNSEL FEE SCHEDULE
APPENDIX C CIAPIL CASE DESIGNA,T^ON SHEET

n°TEXT OF RULES—

The Court of Common PIeas of Lucas County, Ohio, General Division, adopts
the foIlowing rules effective July 1, 1996, as revised effective March 1, 2014. The Court
may amend these ruIes as needed, making proposed amendments avallable for public
comment where appropriate. CounseI are advised to verify the current version with the
Office of the Court Adminlstrator, where copies may be obtained for a nominal charge
of $ 2.00 per copy.

The rules sh€aII be known as the General Division RuIes for the Lucas County
Common PIeas Court of Ohio and may be cited as Gen, R. ..
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G. HEARINGS Written motions shall generally be submitted and determined by the
court upon briefs served and filed. No oral argument will be allowed except by leave ot
and upor, the time limits set by, the assigned judge.
H. EMERGENCY MATTERS Motions pertaining to urgent matters, inciuding motions
for temporary restraining orders, temporary injunctions, to dissolve injunctions or
affachments, to request warrants for arrest or other process of restraint of personal
liberty of a party to a civil case shall be submitted to the assigned judge for dispositiona
Notice of the time and place of hearing shall be served upon the adverse party or the

party`s counselo No testimony shall be permitted unless ordered by the assigned judge.
I. PAGE LI[^ITATlONS All memoranda aftached to motions, as well as briefs filed in
administrative appeals, whether supporting or opposing a motion or brief, shall not
exceed twenty (20) pages, exclusive of any supporting exhibits. For good cause
shown, the Court may grant a party leave to file a memorandum or brief in excess of the
page limitation. Application for such leave shall be by motion specifying the number of
pages requested and specifying reasons extra pages are needed. (^^^c'Eive I9l92004)

5.05 ORDERS& JUDGMENTS
A. ROUTINE ORDERS For routine matters where no opposition is expected by the
adversary or from the court (€.e. motions to allow telephone confer^nces, scheduling
continuances for good cause, etc.) the court may sign the accompanying order before
the submission date specified in 5,04(F).

B, iNT^RLO%CUT^RY ORDERS Upon a decision on an interlocutory mafter or motion
which does not constitute a judgment as defined by the Civil Rules, an order in
conformity to the decision or finding of the court shall be prepared by designated trial
counsel for the prevailing party. The proposed order shall be subr^ift^^ to the civil
bailiff in the assigned judge's courtroom for court approval, journalization, and
transmittal to the parties by the clerk of courts.
C. JUDGMENTS Upon either the court's rendering of a decision which constitutes a
judgment as defined by the Civil Rules or thO juryPs rendering of a verdict, designated
trial counsel for the prevailing p" shall prepare a judgment in conformity with the
decision or verd'ict. The proposed order shall be submitted to opposing counsel and to
the civil bailiff in the assigned judget^ courtroom for the judge`s approval, and also to

the clerk of courILS forjournafizaticsn and then for transmiftal to the parties.
D. DEADLINES Within 7 days after the return of a verdict or after a decision or finding
of the court which constitutes a judgment, or after the filing of a docket entry in an
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interlocutory matter sfiatir^^^^^e Order, unless further time is given by the court,
designated trial counsel for the preva€Eir^^ party shall prepare and submit an
appropr'late judgment or order to opposing counsel who shall approve or reject within 7
days after receipt. If counsel are unable to agree upon the language in the judgment or
order, the various proposals shall be submitted to the trial judge within 14 days after
the judgment or order was rendered and the judge will direct the contents of the
judgment or order.

E. ^^URNAE..^ZATION The judgment specified in Civil Rule 58 shall be journalized
within 30 days of the verdict, decree or decision. If such judgment is not prepared and
presented for journalizat€on by counsel, it shall be prepared and journa{ized by the
court. The date of journalization by the Clerk of Court of a final appealable order shall
begin the 30 day period of appeal.
F. SETTLEMENT Counsel shall promptly submit an order of dismissal following

settlement of any case. If counsel fail to present such an order to the #r;al judge within
30 days or within such time as the court directs, the judge may order the case
dismissed for want of prosecution or file an order of settlemertt and dismissal and
assess costs.
G. Cf^^RT^PR^PARED ORDERS The provisions of this rule shall not be deemed to
preclude the court from sua sponte preparing zknd filing with the clerk for journalization
its own judgment or order, The clerk of court shall immediately serve a copy of the
order or judgment upon journaCization to each counsel of record through any rr^^^^^
available in accordance with Civi! Rule 5 including handing it to the person, leaving it at
a location prescribed by the rule, mail service, commercial carrier, or delivery via
electronic means to a facsimile number or an e9mail address provided in accordance
with Civil Rule I I by the attor^ey or party to be served.
H. SERVICE BY CL^RK'S OFFICE Once journa(ized, the Clerk of courts Office will
transmit the entries to the email address submitted by the parties. Counsel for a party.
or a Pro Se litigants representing themselves who do not have an email address may,
by moton, request ordinary mail service of entries by the Clerk of Courts Office.

5906 PRETRIAL CONFERENCES
A. SCHEDULING AND ATTENDANCE Each judge shall periodically schedule initial
pretrial or early case management conferences in the following categories of cases:

A Professional Torts
B Product Liability
c Other Torts
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