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. INTRODUCTION AND SUMMARY OF ARGUMENT

The majority in State v. Mole, 2013-Ohio-3131, 994 N.E.2d 482 (8th Dist.) declared R.C.
2907.03(A){13) to be unconstitutioﬁal on ifs face and in violation of the Equal Protection Clause
of the United States Constitution and the Ohio Constitution. Mole, 37-48. The criminal
provision states that, “No person shall engage in sexual conduct with another [...], when [...]
[t]he other person is a minor, the offender is a peace officer, and the offender is more than two
years older than the other person.” At all stages of litigation, Matthew Mole challenged R.C.
2907.03(A}{13} as being unconstitutional on its face. Firmly established case law permits a
statute to be invalidated only when the challenging party establishes that there are no set of
circumstances in which the law would be valid. Mole cannot demonstrate that there are no set
of circumstances in which R.C. 2907.03{A){13) can validly apply as there are obvious and
legitimate applications of the law. Moreover, it cannot be assumed that R.C. 2907.03(A)(13)
should be limited to only circumstances in which there is an “occupational relationship”
between the peace officer and child. Even if that were the case, merely because the statute is
an imperfect fit to its purported governmenta! interest does not make the law unconstitutional
on its face. To hold otherwise would drastically transform the standard in which a law may be
deemed invalid on its face. R.C. 2907.03(A){13) also serves legitimate governmental interest
and no fundamental right is implicated in this case because conduct with children is not a
liberty interest protected under the Constitution.

Therefore, R.C. 2907.03(A){13) is not unconstitutional on its face and the Eighth

District’s contrary decision in Mole, 2013-Ohio-3131, 994 N.E.2d 482 should be reversed.



.  STATEMENT OF THE CASE
A. The Indictment and Pre-Trial Challenge to the Indictment

A Cuyahoga County Grand Jury returned a two count indictment against Mole on
charges of Unlawful Sexual Conduct with a Minor in violation of R.C. 2907.04(A) and Sexual
Battery in violation of R.C. 2907.03(A){13). At the time of the offense, Mole was 35 years old
and the victim was 14 years old.

On February 28, 2012, Mole filed a motion for an order declaring R.C. 2907.03(A)(13)
unconstitutional and to dismiss count two of the indictment. Mole argued the age Qf the
victim, being 14 was irrelevant because, “Mole’s argument is that the law is unconstitutional on
its face due to the equal protection violation.” Motion to Declare R.C. 2907.03(A){13)
Unconstitutional, pg. 8. The State filed its brief in opposition on March 28, 2012 objected and
the trial court denied the motion to declare R.C. 2907.03{A}{13) uncqnstitutiona!.

B. The Matter Proceeds to Jury Trial with Sexual Battery Tried to the Bench

The case then proceeded to a jury trial on the charge of unlawful sexual conduct with a
minor. Mole waived his right to a jury trial with respect to the charge of sexual battery. The
jury was hung onb the charge of unlawful sexual conduct with a minor; however, the court
found Mole guilty of sexual battery under R.C. 2907'03(A)(13)7 Thereafter, the court declared a
mistrial as to unlawﬂﬂ sexual conduct with a minor and the charge was dismissed due to the
conviction for sexual battery. The trial court subsequently sentenced Mole to a prison term of
two years, imposed a term of post-release control for five years and sexual registration as a Tier

il sex offender.



C. Mole’s challenges on appeal

On appeal, Mole raised three assignments of error, he challenged the constitutionality
of R.C. 2907.03(A)(13) under the Equal Protection Clause of the United States Constitution and
under Article |, Section 2 and 16 of the Ohio Constitution on its face; he argued the indictment
was defective; and he claimed his duty to register as a Tier 1il sex offender was in violation of
taw. (Appellant’s Brief Filed in Eighth District Cuyahoga No. 98900, pg. 7, 17 and 23).

D. The Eighth District’s Reversal

In a splintered decision, the court in Mcn’e,-Sth Dist. No. 98900, 2013-Ohio-3131,
sustained Mole’s first assignment of error, finding that R.C. 2907.03(A)(13) violated the Equal
Protection Clause of Fourteenth Amendment to the United States Constitution. Two judges
agreed that R.C. 2907.03{A){13) was unconstitutional on its face for failing to satisfy rational
basis. The dissenting opinion disagreed that “R.C. 2907.03(A)(13)” is unconstitutional on its
face. Mole, 949

1. Lead Opinion finds statute unconstitutional on its face and focuses on
unconscionable advantage and broad inclusion of peace officers.

In finding the statute unconstitutional, the lead opinion noted the broad definition of
“peace officer” and questioned whether each type of “peace officer” should be prohibited from
having sex with a child. Mole, §18-19. The lead opinion reasoned that there was no rational
relationship to a legitimate government interest, because one’s occupation as a peace officer is
not enough to demonstrate an “unconscionable advantage” over a child. /d. 934. The opinion

did not expressly find the statute invalid under all circumstances.



2. Concurring Opinion finds statute irrationally criminalizes conduct that
statute was not meant to prohibit.

The concurring opinion, was less concerned about the broad definition of “peace
officer” but was instead concerned that Mole was prosecuted under a statute that “irrationally
criminalizes” certain conduct. Mole, at ﬂ43. Instead Judée Stewart opined that the
fundamental purpose of R.C. 2907.03(A)(13) was to prevent those in positions of authority from
using their authority to coerce. id. at §45. In finding the statute unconstitﬁtional on its face,
Judge Stewart did not ignore the facts of the case and found crucial the fact that, “Mole’s
position as a police officer had nothing to do with the sexual activity he engaged in with the
victim [and the] evil to be prevented by R.C. 2907.03(A)(13) [...], was simply not present in this
case.” Id. at 946. In addition to ‘relying upon facts of the case to find the statute
unconstitutional on its face, the concurring opinion like the lead opinion did not find the statute
invalid under all circumstances and presumed the only rational purpose of R.C. 2907.03(A)(13)
was to prevent peace officers from coercing children from engaging in sexual activity. As a
result the concurring opinion found that Mole was “convicted under a statute that in some
circumstances criminalizes that it did not intend to prevent, and yet in other circumstances
allows conduct that it intended to criminalize. Because Mole’s conviction wés not obtained to
punish any ill sought to be prevented by statute, it is unconstitutional.” 948, Therefore, the
concurring opinion agreed with Mole’s assignment of error that, “the trial court erred to the
prejudice of the defendant [***] when it denied the [defendant’s] motion to dismiss where R.C.
2907.03(A){13) is unconstitutional on its face in violation of the Fourteenth Amendment to the
United States Constitution and Article I, Sections 2 and 16 of the Ohio Constitution.” The

opinion concludes the statute prohibits conduct that it was not meant to prohibit, but

4



forecloses any possibility that the statute also prohibits exactly what it was meant to prohibit.
Even if the statute is an imperfect fit, the concurring opinion failed to find the statute
unconstitutional under all circumstances.

3. Dissenting Opinion finds statute to be rationally related to the legitimate
government purpose.

The dissenting opinion, authored by Judge Celebrezze, found R.C. 2907.03(A){13) to pass
constitutional scrutiny. The dissenting opinion recognized that other provisions of R.C. 2907.03
required a “direct relationship” between the adult and child, but R.C. 2907.03(A)(13) did not
because of the need to hold peace officers to_ a higher standard of behavior. Mole, 9152
(dissent, Celebreeze). The dissent found the statute embraced two legislative goals: “the
protection of children and prohibiting behavior by peace officers that would bring disrepute to
their ranks.” Id.

4. Issue Raised to This Court

By declaring the statute unconstitutional on its face, the Eighth District has rendered
R.C. 2907.03{A)(13) unenforceable in any.circumstance. See Wymsylo v. Bartec, inc., 132 Chio
St.3d 167, 2012-Ohio-2187, 970 N.E.2d 898, 921.

After the State’s motion for reconsideration was denied, the State filed a jurisdictional
memorandum raising a single proposition of law, which was accepted for review by this Court.
This Court should reverse the decision of the Eighth District Court of Appeals and fihd that, R.C.
2907.03(A)(13) on its face survives any Equal Protections challenge.

.  STATEMENT OF THE FACTS

Police Officer Matthew Mole, a 35 year old man, met J.S., a 14 year-old boy through a
smartphone application (Tr. 59, 65-67, 359-364). Although J.S. told Mole that he was 18 years

3



old, he also told Mole that he was in high school (Tr. 89-92). After some conversation, a
meeting was arranged. (Tr. 92). Mole went to J.S..’s home and J.S. told Mole not to park in the
driveway for fear that J.5.”s mother woﬁld notice that someone arrived at the home. (Tr. 94-
95). Mole arrived to 1.S.’s home and after meeting 1.S. face to face, he followed J.5. in to the
back of the house. Mole and J.S. removed their clothes, and Mole placed his hand on J.S.'s
penis and began jerking it before performing oral sex on J.5. The two continued to engage in
oral sex, before 1.5.'s mother arrived home. J.S. hastily got dressed. J.S.’s mother found Mole
and police were called. Mole was then arrested on scene and it was discovered that Mole was
a police officer. (Tr. 104-119, 247-250).

V.  LAW AND ARGUMENT

Proposition of Law: R.C. 2907.03(A){13), which criminalizes sexual conduct
between peace officers and_children, on its face does not violate the Equal
Protection Clause of the Fourteenth Amendment to the United States
Constitution.

A. Statute to be Construed
R.C. 2807.03{A)}{13) provides that,

(A) No person shall engage in sexual conduct with another, not the spouse of the
offender, when any of the following apply:

i
{13) The other person is a minor, the offender is a peace officer, and the offender is
more than two years older than the other person.

B. Standards of Review |

Section 1 of the Fourteenth Amendment to the United States Constitution states:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State



deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Mole also argued that the statute was unconstitutional under Article I, Sections 2 and 16 of the
Ohio Constitution. Ohio’s equal-protection provisions are functionally equivalent and require
the same analysis. ‘Eppley v. Tri-Valley Local School Dist. Bd. Of Edn., 122 Ohio S$t.3d 56, 2009-
Ohio-1970, 908 N.E.2d 401, 911. See also State v. Thompson, 85 Ohio St.3d 264, 2002-Ohio-
2124, 767 N.E.2d 251, 911 citing Am. Assn. of Univ. Professors, Cent. State Univ. Chapter v.
Cent. State Univ., 87 Ohio St.3d 55, 59, 717 N.E.2d 286 {1999). Therefore, if the statute does
not violate the Equal Protection Clause of the United States Constitution, it cannot violate
Ohio's Equal Protection Clause. Constitutional review by this Court is de novo.

When determining whether a statute is constitutional under the Equal Protection
Clause, the rational basis test is applied whefe the statute in question does not impinge upon a
fundamental right and the defendant is not part of a suspect class. Conley v. Shearer, 64 Ohio
St.3d 284, 595 N.E.2d 862 {1992) at 289. In this case rational basis applies because there is no
fundamental right to have sex with children and because Matthew Mole's occupation is not a
suspect classification. While this Court is not bound by the parties agreement as to what type
of scrutiny is involved, see for example State v. Thompson, 95 Ohio St.3d 264, 2002-Ohio-2124,
767 N.E.2d 251, 9122, this Court should find that rational basis is the appropriate level of
scrutiny.

In this case, rational basis should be applied because no fundamental right is implicated
nor is a suspect or quasi-suspect classification involved. Mole seeks protection under the Equal
Protection Clause, person within a suspect classification, but through his occupation as a peace

officer.



While the United States Supreme Court in Lawrence v. Texas, 539 U.S. 558, 156 L.Ed.2d
508, 123 S.Ct. 2472 (2003) has recognized privacy rights concerning se*ual conduct between
adults, it cannot be said that there is a recognized fundamental right concerning sexual conduct
with children.
Where the rational basis test applies, a two-step analysis is involved. McCrone v. Bank
One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at § 9. First, the court must “identify a valid
state interest.” /d. Second, the court must “determine whether the method or means by which
the state has chosen to advance that interest is rational.” Id. Thus, under the rational basis
test, a statute will be upheld against equal protection attack if it “bears a rational relationship
to the state's intended goal.” Am. Assn. of Univ. Professors, Cent. State Univ. Chapter v. Cent.
State Univ., 87 Ohio St.3d 55, 58 (1999). In addition, “a state has no obligation whatsoever to
produce evidence to sustain the rationality of a statutory classification.” Id. (citing Heller v. Doe,
508 U.S. 312, 320, 113 S.Ct. 2637, 2643, 125 L.Ed.2d 257, 271 {1993)). Moreover, “a statute is
presumed constitutional and the burden is on the one attacking the legislative arrangement to
negative every conceivable basis which might support it.” See Heller v. Doe, 509 U.S. 312
(quoting Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364, 93 S.Ct. 1001, 1006, 35
L.Ed.2d 351, 358 (1973)). Lastly, “courts are compelled under rational-basis review to accept a
legislature’s generalizations even when there is an imperfect fit between means and ends.” See
Dandridge v. Williams, 397 U.S. 471, 485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d 491, 501-02 (1970)
{quoting Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78, 31 5.Ct. 337, 340, 55 L.Ed. 369,

377 (1911)).



In this case Mole argued that R.C. 2907.03(A)(13) was invalid on its face. A facial
challenge is decided by considering the statute itself without regard to extrinsic facts. See
Global Knowledge Training L.L.C. v. Levin, 127 Ohio St.3d 34, 2010-Ohio-4411, 936 N.E.2d 463.
A plaintiff succeeds in a facial challenge to the constitutionality of the statute only by
establishing that there are no set of circumstances that the statute would validly ap;p!y. See
Pickaway Cty. Skilted Gaming L.L.C. v. DeWine, 2011-Ohio-278, 2011-Ohio-278-947 N.E.2d 273.
Moreover, facial challenges to legislation are generally disfavored. State v. Icon Entertainment
Group, Inc., 160 Ohio Misc. 2d 9, 2010-Ohio-5719, 937 N.E.2d 1112 {(Franklin County Mun. Ct.
2010).

Stated another way the standard to be applied in this case is that, “under the rational
basis test for equal protection, a court will uphold the statuté if, under any conceivable set of
facts, the classifications drawn in the statute bears a rational relationship to a legitimate end of
government not prohibited by the Constitution.” Harper v. State, 292 Ga. 557, 560-561, 738
S.E.2d 584 (Ga. 2013).

C. Legal Analysis

1. R.C. 2907.03(A)(13) survives rational basis because the State has a
legitimate governmental interest in prohibiting peace officers from
engaging sex with children and because that goal is met under R.C.
2907.03(A)(13).

This Court still needs to find that Mole has met his burden in proving that the statute,
on its face, fails rational basis in order to invalidate the law under the equal protection clause.

Mole cannot meet the burden of proving that R.C. 2907.03(A)(13) is unconstitutional.

a. The State has a legitimate government interest in prohibiting peace
officers from engaging in sex with children.



i. Legislative History

The legislative history of R.C. 2907.03(A){13), passed by the General Assembly as part of
H.B. 209, provides insight into the intent behind the enactment of subsection (A)(13$ and
supports the notion that R.C. 2907.03(A)(13) is not merely limited to situations in which a peace
officer may use their position to coerce a sexual relationship. As 'mtro‘duced, subsection {(A){13)
“expands the offense of sexual battery to prohibit a peace officer from engaging in sexual
conduct with a minor who is not the officer’s spouse.” H.B. 209, 127" General Assembly (As
Introduced). While the bill was before the Senate, the language was amended so that
subsection (A){13) “expands the offense of sexual battery to additionally prohibit a peace
officer from engaging in sexual conduct with a minor who is not the officer’s spouse if the
relationship between the officer and the minor arose while the officer was performing official
peace officer duties.” Sub. H.B. 209, 127" General Assembly (As Reported by S. judiciary -
Criminal Justice). However, when the bill was ultimately passed by the General Assembly, the
language was once again amended so that subsection (A){13) would “expand the offense of
sexual battery to additionally prohibit a peace officer from engaging in sexual conduct with a
minor who is not the peace officer’s spouse if the officer is more than two years older than the
minor.” Am. Sub. H.B. 209, 127" General Assembly (As Passed by the General Assembly). As a
result, whether the relationship between the officer and the minor arose while the officer was
performing official duties is irrelevant.

While discussing the bill on the House floor, Representative Core stated that the goal of

the bill was to “expand the offense of sexual battery to situations where there is the possibility

of influence over the child and the situation where consent is given should still be a crime.” The
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Ohio Channel, House of Representatives, Video Archive, at 14:36:34 {(5/7/2008)
http://www.ohiochannel.org/MediaLibrary/Media‘aspx?ﬁleld=113127. it was further explained
that, a murder-suicide occurred in Logan County, Ohio, in which a 15 year old girl was shot by
her brother. A 37 yeér old detective would later engage in a sexual relationship with the girl,
who by that time turned 16" id. As it was put, “Law enforcement must be beyond reproach,
even the possibility that a member of faw enforcement might abuse the pubtlic’s trust by having
sex with children cannot be tolerated.”

in addition, while the final amendment was before the Senaté, Senator Faber spoke
about the previous discussions that tried to tie the language “while performing official duties”
in to subsection (A){13) to make that subsection consistent with other provisions of R.C.
2907.03. The Ohio Channel, Ohic Senate, Video Archive at 14:30:23, (12/16/2008)
http://www.ohiochannel.org/MediaLibrary/Media.aspx?fileld=117520. Specifically, Senator
Faber stated that “the sponsor of the bill was concerned about prosecuting under that language
so it was dropped.” Id. That provision that did not appear in the final version of statute can be
viewed in the Senate Judiciary Committee Amendments. Synopsis of Amendments, Sub. H.B.
209.
http://www.legislature.state.oh.us/synopsis.cfm?lD=127_"HB__ZOQ&ACT=A5%20Enrolied&hfzsy
nopsis127/h0209-127.htm.

After reviewing the history of the bill and the discussions that took place in the General
Assembly, it is clear that the General Assemtﬂy was interested in protecting children from

exposure to certain types of sexual conduct. Furthermore, in order to achieve that interest, the

! See also State v. Stout, 3" Dist. Logan No. 8-07-12, 2008-Ohio-161.
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General Assembly determined that it is necessary to hold peace officers to a higher standard by
expanding the sexual battery statute to encombass situations where there is even the
possibility of influence over a child with no requirement that the relationship arise while the
peace officer was performing official duties. The available legislative discussions illustrate that
the governmental interest was two-fold: (1) protection of children; and (2) maintain public
confidence and trust in peace officers.

ii. Holding peace officers to a higher standard of conduct is a
well settled governmental policy interest.

Mole’s primary argument is t.hat Ohio. peace officers should be held to the same laws
and standards as every other Ohioan. But peace officers are unlike all other Ohioans. Peace
officers have special powers, obligations and duties.

Holding peace officers to a higher standard in order to protect minors is a valid state
interest. See City of Ironton v. Rist, 4t Dist. No. 10CA10 , 2010-Ohio-5292, %120 citing Jones v.
Franklin Cty. Sheriff, 52 Ohio St.3d 40, 43, 555 N.E.Zd 940 (1990). This governmental interest is
recognized beyond the State of Ohio.

In Pasadena Police Officers Assn. v. City of Pasadena, 51 Cal.3d 564, the Supreme Court
of California noted, “[cjourts have long recognized that, while the off-duty conduct of
employees is generally of no legal consequence to their employers, the public expects peace
officers to be ‘above suspicion of violation of the very laws [they are] sworn ... to enforce [..]
Historically, peace officers have been held to a higher standard than other public employees, in
part because they alone are the ’guardiahs of peace and security of the community..”.” Id. at
568, 571-72. “The power they wield and the responsibilities they assume require them to act

beyond reproach.” Gwynn v. City of Philadelphia, 719 F.3d 295, 304 (C.A. 3 2013).
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In Ohio, peace officers, per R.C. 737.11, have a duty to preserve the peace, protect
persons and property, and obey and enforce all laws. This duty remains regardless of whether
the officer is on duty or off duty and in some instances outside of the officer’s jurisdiction. See
State v. Dawson, 4™ Dist. Pickaway No. 04CA16, 2005-Chio-2276. See also State v. Duvall, 117"
Dist. Portage No. 95-P-0141, 1997 WL 361698.

Indeed, police officers can be required as a condition of employment, to restrictions the
ordinary citizenry is not subject to, such as requirements regarding appearance. Kelly v.
Johnson, 425 U.S. 238, 96 S.Ct. 1440, 47 L.Ed.2d 708 (1976). Any restriction that R.C.
2907.03(A){13) is available because sexual conduct with children is not protected. To that end,
peace officers are not ordinary members of the public and the law does not demand that peace
officers be treated like ordinary members of the public in all circumstances.

ili. Protecting children serves a valid governmental interest as
well.

Further, the statute also has the purpose of protecting children. The age of consent
varies across the United States. Generally, the age of consent in Ohio is sixteen years old. See
R.C. 2907.04. Courts have examined the diminished capacity of juveniles, the lack of maturity
and susceptibility to negative influences and outsidé pressures that juveniles face. See State v.
D.W., 133 Ohio St.3d 434, 2012-Ohio-4544, 978 N.E.2d 894. Despite Ohio’s age of consent, the
fact remains that sixteen year olds and seventeen year olds would be considered children
unless they are bound over.

In enacting, R.C. 2907.03(A)(13), the General Assembly, added additional protections to

all children, even if they have reached the age of consent, from peace officers. To exemplify

the point of protecting children, an adult could engage in sexual conduct with a 16 year old

13



child and the two could video tape their sexual acts in private. That defendant, although not
guilty of unlawful sexual conduct with a minor could be found guilty of possessing child
pornography. These provisions in the law may seem contradictory, but such contradiction has
survived equal protections attack in other jurisdictions.

A defendant in lllinois argued such a scenario was tantamount to a violation of his equal
protection and due process rights. The Sgpreme Court of illinois disagreed agreeing with the
Nebraska Supreme Court’s decision in State v. Sellers, 270 Neb. 19, 699 N.W.2d 810 (Neb.
2005). ‘The Nebraska Supreme Court held that the statutes regulating child pornography, could
still define children as persons under the age of 18, even though the age of consent is lower, so
long as the statutory framework passed traditional rational basis review. The court determined
that a person could still be deemed a “child” even though above the age of consent. The
Nebraska high court held that “even for those who record an intimate act and intend for it to
remain secret, a danger exist that the recording may find its way into the public sphere,
haunting the child participant for the rest of his or her life. It is reasonable to conclude that
persons 16 and 17 years old, although old enough to consent to sexual relations, may not fully
appreciate that today’s recording of a private intimate moment may be the Internet’s biggest
hit next week.” Sellers at 26. The court also applied the reasoning to reject any equal
protections claims. /d. at 28. See also United States v. Bach, 400 F.3d 622 (8" Cir. 2005) (also
rejecting that right of privacy in sexual conduct could apply to persons under 18).

The child pornography/age of consent line of cases provides support in this case that

there can be competing, and at times conflicting standards in regulating sexual activity involving
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children. Here, a different standard can apply to peace officers when the sexual activity being

prohibited involves children.

b. The statute is rationally related to the state interest

The statute does exactly what it purports to do, protect children from peace officers
who abuse their position of authority and position of public trust by engaging in sexual conduct
with children.  R.C. 2907.03(A)(13) makes it plainly unlawful for a peace officer to engage in
sex with a child, or person under the age of 18.

c. A facial challenge to R.C. 2907.03{(A}(13) cannot be demonstrated
where it cannot be shown that the statute will be invalid under all
circumstances.

Unlike the és applied challenge, a court employing a facial review must find the statute
unconstitutional in all of its application before declaring the statute unconstitutional. As the
United States Supreme Court stated in Dandridge v. Williams, “a classification does not fail
rational-basis review because it is not made with mathematical nicety or because in practice it
results in some inequality.” See Dandridge v. Williams, 397 U.S. 471, 485, 90 S.Ct. 1153, 1161,
25 L.Ed.2d 491, 501~-02 (1970) (quoting Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78, 31
5.Ct. 337, 340, 55 L.Ed. 369, 377 (1911)). Therefore, this Court should uphold subsection (A){13)
against Mole’s equal protection attack because the subsection bears a rational relationship to
the state’s intended goal. Mole cannot satisfy his burden to demonstrate that R.C.

2907.03(A){13) would be unconstitutional in all circumstances, as there are circumstances in

which the statute could be validly applied.
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As applied to this case, even if it is assumed that R.C. 2907.03(A)(13) was meant only to
apply where an “occupational relationship” is involved, that fact alone cannot show that R.C.
2907.03{A)(13) will be invalid under all circumstances. The plain and ordinary language of R.C.
2907.03(A){13) would still criminalize the type of conduct the bill seeks to prevent. Merely
because the statute is an imperfect fit to the intended goal does not make it irrational. “Courts
are compelled under rational-basis review to accept a legislature’s generalizations even where
there is an imperfect fit between means and ends. A classification does not fail rational basis
review because ‘it is not made with mathematical nicety or because in practice it results in
some inequality.”” Pickaway Cty. Skilled Gaming, L.L.C. v. Cordray, 127 Ohio St.3d 104, 2010-
Ohio-4908, 936 N.E.2d 944, 132 (internal citations omitted). It is not the court’s “role to cross-
check the General Assembly’s findings to ensure that [the court] would agree with its
conclusion.” /d.

Here the Eighth District took issue with certain applications of R.C. 2907.03(A){(13). The
court did not take issue with R.C. 2907.03(A){(13) under all circumstances, Instead, as detailed
in the statement of the case, the lead opinion took issue with the broad categories of law
enforcement and found the statute to be irrational where a defendant does not exercise an
“unconscionable advantage” over a child. The concurring opinion echoed the lead opinion by
finding enforcement of the law problematic where the victim does not know the defendant is a
peace officer — in essence agreeing that the statute could only rationally apply where there is
an “unconscionable advantage.”

The fact that the statute is not tailored to the legitimate governmental interest, is not

the proper analysis. The Eighth District never held that the statute is invalid‘under all
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circumstances. Here the statute does bear some rational relation to its intended goal as it
specifically prohibits peace officers from engaging in sex with children. It therefore cannot be
said that there are no set of circumstances that the statute would validly apply and as a result

R.C. 2907.03(A)(13) cannot be deemed unconstitutional on its face.
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VL. CONCLUSION

This Court should hold that R.C. 2907.13({A){13) does not violate the Equal Protection
Clause and survives any facial challenge. As a result the Eighth District’s decision should be
reversed and this matter should be remanded for consideration of the assignments of error

deemed moot. See State v. Mole, 949 N.E.2d 482, 2013-Ohio-3131 (8™ Dist.), 9139.

Respectfully Submitted,

Timothy J. McGinty
Cuyahoga County Prosecutor
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Baniel T. Van (#0084614)

Assistant Prosecuting Attorney

The Justice Center

1200 Ontario Street

Cleveland, Ohic 44113
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dvan@prosecutor.cuyahogacounty.us

Vil.  CERTIFICATE OF SERVICE

A copy of the State’s Merit Brief has been sent this 217 day of March, 2014

electronically to Richard J. Perez via e-mail at rick@perezlaw.com. This merit brief was served

upon John Fatica via regular U.S. Mail at 1370 Ontario Street, Suite 1810, Cleveland, Chio

1 ol

Déniel T. Van (#0084614)
Assistant Prosecutmg Attorney

44113.

18



s
foowd
3

£

CASE NO.
IN THE SUPREME COURT OF OHIO
APPEAL FROM THE EIGHTH DISTRICT COURT OF APPEALS
CUYAHOGA COUNTY, OHIO
CA 98900

STATE OF OHIO
Plaintiff/Appellant

Vs,

MATTHEW MOLE
Defendant/Appelice

NOTICE OF APPEAL TO THE SUPREME COURT OF OHI0

Counsel for Plaintiff/Appeliant
TIMOTHY . McGINTY
CUYAHOGA COUNTY PROSECUTOR

DANIEL T. VAN (0084614)
Assistant Prosecuting Attorney
1200 Ontario Street, 9% Flgor
Cleveland, OH 44113

(216) 443-7800

Counsel for Defendant/Appellee
RICHARD PEREZ

4230 State Route 306 #240
Willoughby, Ohio 44094

JOHN FATICA

1370 Ontario Street #1810 ;

Cleveland, Ohio 44113 :
;,
?

STATE PUBLIC DEFENDER’S OFFICE
250 East Broad Street, Suite 1400
Columbus, OH 43215

SHRRERE nrintgy
S PRENE Coitr o Oy
S OF Oty
o 0

4 '«v:og\\\\\x““\‘cx“\ﬁ&\\\\\\:\\w

L

RECETVED
OCT 1 4 2013

CLERK OF COURT , .
SUPREME COURT OF OHIO Pg. 1 Appendix




Now comes the State of Ohio and hereby give Notice of Appeal to the Supreme Court
of Ohio from a judgment and final order of the Court of Appeals for Cuyahoga County, Ohio,
Eighth Judicial District, entered july 18, 2013. The State filed a timely motion for
reconsideration on July 29, 2013, On September 11, 2013, the Eighth District denied the
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substantial constitutional question, and is of great general and public interest.
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LARRY A.JONES, SR, J.:
{91} Defendant-appellant, Matthew Mole, appeals his conviction for sexual
battery. We reverse.

I. Procedural History

{92} In 2012, Mole was charged with one count of unlawful sexual conduct with a
minor in violation of R.C. 2907.04(A) and one count of sexual battery in violation of R.C.
2907.03(A)(13). He filed a motion to dismiss the sexual battery charge, which the trial
court denied.

{913} The charges stemmed from a single sexual encounter that 36-year-old Mole,
who was a police officer for the city of Waite Hill, had with 14-year-old J.S. Mole met
1.8, in an online chat room; J.S. told Mole he was in high school but 18 years of age.
J.S. did not know Mole was a police officer.

{94} The matter proceeded to a jury trial on the unlawful sexual conduct charge
and a bench trial on the sexual battery charge. The jury was unable to return a verdict on
the unlawful sexual conduct charge so the court declared a mistrial. The trial court
subsequently found Mole guilty of sexual battery, sentenced him to two years in prison,
and classified him as a Tier IIl sex offender. The state elected not to retry Mole on the
unlawful sexual conduct charge and dismissed the charge without prejudice.

{95} It is from the conviction for sexual battery that Mole appeals, raisir‘xg the

following assignments of error:
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{I]. The trial court erred to the prejudice of the defendant-appellant when
it denied the defendant-appellant’s motion to dismiss where R.C.
2907.03(A)(13) is unconstitutional on its face in violation of the Fourteenth
Amendment to the United States Constitution and Article 1, Sections 2 and
16 of the Ohio Constitution.

{Ij}. Whether the trial court erred to the prejudice of the
defendant-appellant when it overruled his motion to dismiss the defective
indictment in violation of his right to indictment and due process under the
Fifth and Fourteenth Amendments to the United States Constitution and
Article I, Sections 10 and 16 of the Ohio Constitution.

[1lI}.  The trial court independently erred by automatically classifying
appellant as a Tier III sex offender without a hearing, pursuant to the

mandate of Ohio’s Adam Walsh Act.

1. Constitutionality of R.C. 2907.03(A)13)

{96} In the first assignment of error, Mole argues that the trial court erred in
denying his motion to dismiss because R.C. 2907.03(A)(13) violates the Equal Protection
Clauses of the United States and Ohio constitutions.

{97} R.C. 2907.03(A)(13) prohibits sexual battery and states that “[njo person
shall engage in sexual conduct with another, not the spouse of the offender when * * * the
other person is a minor, the offender is a peace officer, and the offender is more than two
years older than the other person.”

{48} The Equal Protection Clause of the Fourteenth Amendment to the United
States Constitution provides, “no State shall * * * deny to any person within its
jurisdiction the equal protection of the laws.” Ohio’s Equal Protection Clause, Section

2, Article I of the Ohio Constitution, states, “all political power is inherent in the people.
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Government is instituted for their equal protection and benefit * * *”

{919} Both equal-protection provisions are functionally equivalent and require the
same analysis. Eppley v. Tri-Valley Local School Dist. Bd. of Edn., 122 Ohio St.3d 56,
2009-Ohio-1970, 908 N.E.2d 401, 9 11.

{9110} If a statute does not implicate a fundamental right or a suspect classification,
courts employ a “rational basis” standard of review, and a statute will not violate
equal-protection principles if it is rationally related to a legitimate government interest.
Id. at 9 15, citing Menefee v. Queen City Metro, 49 Ohio St.3d 27, 29, 550 N.E.2d 181
(1990).  The parties do not dispute that this case does not involve a fundamental right or
suspect classification; thus, a rational-basis review applies.

{4111} “The rational-basis test involves a two-step analysis. We must first
identify a valid state interest. Second, we must determine whether the method or means
by which the state has chosen to advance that interest is rational.” McCrone v. Bank One
Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, 839 N.E.2d 1, 99, citing Buchman v.
Wayne Trace Local School Dist. Bd. of Edn., 73 Ohio St. 3d 260, 267, 1995-Ohio-136,
652 N.E.2d 952.

{912} Pursuant to a rational-basis review, the state “*has no obligation to produce
evidence to sustain the rationality of a statutory classification.””  Pickaway Cry. Skilled
Gaming, L.L.C. v. Cordray, 127 Ohio St.3d 104, 2010-Ohio-4908, 936 N.E.2d 944, 9 20,
quoting Columbia Gas Transm. Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882

N.E.2d 400, at § 91. The party challenging the constitutionality of a law ““bears the
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burden to negate every conceivable basis that might support the legislation.”” Id

{413} We are reminded that Ohio courts grant substantial deference to the
legislature when conducting an equal-protection rational-basis review.  State v.
Williams, 88 Ohio St.3d 513, 531, 2000-Ohio-428, 728 N.E.2d 342. Classifications will
be invalidated only if they ““bear no relation to the state’s goals and no ground can be
conceived to justify them.”” State v. Peoples, 102 Ohio St.3d 460, 2004-Ohio-3923, 812
N.E.2d 963, 9 7, quoting State v. Thompkins, 75 Ohio St.3d 558, 561, 1996-Ohio-264,
664 N.E.2d 926.

{f14} In this case, the challenge to the statute’s constitutionality is a facial
challenge; Mole is challenging the statute as a whole, not as the statute was personally
applied to him. A facial challenge to the constitutionality of a statute is decided by
considering the statute without regard to extrinsic facts. President & Bd. of Trustees of
Ohio Univ. v. Smith, 132 Ohio App.3d 211, 224, 724 N.E.2d 1155 (4th Dist.1999);
Cleveland Gear Co. v. Limbach, 35 Ohio St.3d 229, 231, 520 N.E.2d 188 (1988).

A. Valid State Interest

{915} Therefore, in considering the first prong of the rational-basis test, we must
determine whether R.C. 2907.03(A)(13) rationally advances a legitimate state interest.

{916} The Ohio Supreme Court has noted that “police officers are held to a higher
standard of conduct than the general public.” Warrensville Hts. v. Jennings, 58 Ohio
St.3d 206, 207, 569 N.E.2d 489 (1991), citing Jones v. Franklin Cty. Sheriff, 52 Ohio

St.3d 40, 43, 555 N.E.2d 940 (1990). “Law enforcement officials carry upon their
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shoulders the cloak of authority of the state. For them to command the respect of the
public, it is necessary then for these officers even when off duty to comport themselves in
a manner that brings credit, not disrespect, upon their department.” (Emphasis added.)
Jennings at id., citing Jones at id. “[I]t is incumbent upon a police officer to keep his or
her activities above suspicion both on and off duty.” Jennings at id., citing Jones at 44.

{917} Because a police officer may be held to a higher standard of conduct than an
ordinary citizen, even when the police officer is off duty, prohibiting sexual relationships
between police officers and minors may therefore rationally advance a legitimate state
interest, we think, especially if the police officer uses his or her occupation to influence
the minor into the relationship.

{918} But R.C. 2907.03(A)(13) broadly classifies the offender as a “peace
officer.” . Under Ohio law, a “peace officer” includes traditional police officer
categories: a sheriff, deputy sheriff, marshal, deputy marshal, municipal police officer,
metropolitan housing authority police officer, regional transit authority police officer,
state university law enforcement officer, enforcement agent of the department of public
safety, veterans’ home police officer, port authority police officer, township police
constable or officer, and airport police officer. R.C. 2935.01(B). The definition also
includes: a department of taxation investigator, a natural resources law enforcement staff
officer, a forest officer, a preserve officer, a wildlife officer, a park officer, or a state
watercraft officer; the house of representatives sergeant-at-arms if the house of

representatives sergeant-at- arms has arrest authority, assistant house of representatives
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- sergeant-at-arms, the senate sergeant-at-arms, and the assistant senate sergeant-at-arms.
1d

{919} Thus, while the state may have a valid interest in creating a law prohibiting
sexual conduct between traditionally-defined police officers and minors because policé
officers are held to a higher standard than ordinary citizens, we question whether the
same should be said for each classification of peace officer.

B. Rational Method or Means

{920} Our greater concern is with the second prong of the test: whether the state’s
method or means of achieving its interest is rational.

{921} Unlike the other subsections of the sexual battery statute, R.C.
2907.03(A)(13) is unique in that it: (1) has no mens rea requirement and (2) contains no
relationship or occupational requirement between the offender and victim.

{922} The sexual battery statute, R.C. 2907.03, provides:

(A) No person shall engage in sexual conduct with another, not the spouse
of the offender, when any of the following apply:

(1) The offender knowingly coerces the other person to submit by any
means that would prevent resistance by a person of ordinary resolution.

(2) The offender knows that the other person’s ability to appraise the nature
of or control the other person’s own conduct is substantially impaired.

(3) The offender knows that the other person submits because the other
person is unaware that the act is being committed.

(4) The offender knows that the other person submits because the other
person mistakenly identifies the offender as the other person’s spouse.

(5) The offender is the other person’s natural or adoptive parent, or a
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stepparent, or guardian, custodian, or person in loco parentis of the other
person.

(6) The other person is in custody of law or a patient in a hospital or other
institution, and the offender has supervisory or disciplinary authority over
the other person.

(7) The offender is a teacher, administrator, coach, or other person in
authority employed by or serving in a school for which the state board of
education prescribes minimum standards pursuant to division (D) of section
3301.07 of the Revised Code, the other person is enrolled in or attends that
school, and the offender is not enrolled in and does not attend that school.

(8) The other person is a minor, the offender is a teacher, administrator,
coach, or other person in authority employed by or serving in an institution
of higher education, and the other person is enrolled in or attends that
institution.

(9) The other person is a minor, and the offender is the other person’s
athletic or other type of coach, is the other person’s instructor, is the leader
of a scouting troop of which the other person is a member, or is a person
with temporary or occasional disciplinary control over the other person.

(10) The offender is a mental health professional, the other person is a
mental health client or patient of the offender, and the offender induces the
other person to submit by falsely representing to the other person that the
sexual conduct is necessary for mental health treatment purposes.

(11) The other person is confined in a detention facility, and the offender is
an employee of that detention facility.

(12) The other person is a minor, the offender is a cleric, and the other
person is a member of, or attends, the church or congregation served by the
cleric.

(13) The other person is a minor, the offender is a peace officer, and the

offender is more than two years older than the other person.

{923} R.C. 2907.03(A)(1)-(4) require that the offender acted “knowingly,” that the
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offender had a certain state of mind when he or she committed the crime.'

{924} R.C. 2907.03(A)5)-(12) govern offenses where the offender and victim
have some sort of relationship; each subsection requires the offender have custody,
authority, control, and/or some sort of other authoritative relationship with the victim.
For example, R.C. 2907.03(A)(6) prohibits sexual conduct between an employee and
patient of a hospital; R.C. 2907.03(A)(7) prohibits sexual conduct between a teacher and
a student at the same school; and R.C. 2907.03(A)(10) prohibits sexual conduct between a
mental health professional and the professional’s client.

{925} R.C. 2907.03(A)8), (9), and (12), concern offenses where the victim is a
minor. In each of these subsections, there is a relationship requirement or occupational
connection. R.C. 2907.03(A)(8) prohibits employees of colleges and universities from
having sexual relationships with minors attending their institutions; it does not however
prohibit them from having sexual relationships with minors attending colleges or
universities where they are not employed or serving. Likewise, while R.C.
2907.03(AX9) and (12) prohibit coaches, scouting leaders, instructors, and clerics from
having sexual relationships with members of their teams, troops, and congregations, the
statute does not prohibit such relationships with other minors not under the influence or

supervision of the offender.

' “A person acts knowingly, regardless of his purpose, when he is aware that his conduct will
probably cause a certain result or will probably be of a certain nature. A person has knowledge of
circumstances when he is aware that such circumstances probably exist.” R.C. 2901.22(B).
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{9126} R.C. 2907.03(A)(13) is different. This subsection prohibits a peace officer
from having sexual conduct with a minor more than two years younger than the officer,
without consideration given to whether (1) the peace officer used his or her position to
facilitate the offense or the victim was in the custody, control, or under the supervision or
influence of the peace officer; (2) the victim knew that the offender was a peace officer;
or (3) the peace officer knew or should have known the victim was a minor. Moreover,
not only does this statute punish relationships such as the one in this case where the age
difference was great, but it also punishes relationships between a 17-year-old minor and a
19-year-old peace officer, so long as there is more than a two year age difference.

{9127} The state argues that the legislature’s intent was to protect minors from
exposure to certain types of sexual conduct and in order to achieve that interest, it was
necessary to hold peace officers to a higher standard by expanding the statute to
encompass situations where there is “even the possibility of influence over a child with no
requirement that the relationship arise while the peace officer was performing official
duties.”

{9128} It appears from a review of the legislative history that the amendment to the
sexual battery statute prohibiting sexual conduct between peace officers and minors, as
originally infroduced in the Ohio House of Representatives, did not include a relationship
requirement or element. See State Senator Keith Faber’s speech to the Ohio Senate,

http://www.ohiochannel.org/medialibrary/media.aspx ?fileld=117520. The bill was

subsequently amended in the Ohio Senate to include a relationship clause to make it
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“consistent with the other sections of the sexual battery [statute] * * * based on the
position of trust between the victim and the offender.” 1d.

{9129} But the relationship language was subsequently removed by amendment in
the Ohio Senate because the bill’s sponsor was concerned about the state’s ability to
prosecute offenders “under that language.” Id.

{430} But R.C. 2907.03(A)(10) requires the state to show that the offender
induced the victim “to submit by falsely representing to the other person that the sexual
conduct is necessary for mental health treatment purposes.” Clearly, subsection (A)(10)
requires more than a mere professional-patient relatiogship.

{931} The legislature’s intent in originally enacting R.C. 2907.03 was to deter
sexual conduct ““in a variety of situations where the offender takes unconscionable
advantage of the victim.”>  State v. Funk, 10th Dist. No. 05AP-230, 2006-Ohio-2068 at 1
97, quoting 1974 Committee Comment to H.B. 511. The legislature has subsequently
amended the sexual battery statute to add categories where an offender has authority or
control over the intended victim. The problem with R.C. 2907.03(A)( 13) is that it stands
alone among the subsections in that it requires no intent on behalf of the offender and no
relationship or occupational connection between the offender and the victim.

{932} This appears to be a case of first impression in Ohio. Moreover, we were
unable to find a similar law in any other state in the nation. In looking at other equal
protection challenges to Ohio’s sexual battery statute, the Ninth District Court of Appeals

upheld such a challenge to R.C. 2907.03(A)(7) in State v. Shipley, 9th Dist. No.
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03CA008275, 2004-Ohio-434.

{933} In Shipley, the court found the statute was “rationally related to its intended
purpose of preventing teachers from taking unconscionable advantage of students by
using their undue influence over the students in order to pursue sexual relationships.”
Id. at § 81. The court noted the connection between the offense and the occupation of
the offender, i.e., that it is unlawful when teachers use their undue influence over students
to pursue sexual relationships, and held that the state had a legitimate interest in
protecting minors from their teachers who might take advantage of them. 1d.

{934} Likewise, in this case, the state might have a legitimate interest in protecting
minors from police officers who use their profession to pursue inappropriate sexual
relationships. But there exists no occupational connection or relationship requirement in
R.C. 2907.03(A)(13). We agree with Mole that one’s occupation as a peace officer
alone, without more, does not provide a person with an “unconscionable advantage” over
a minor.

{4135} Consequently, because the state’s method or means of achieving its interest
is not rational, R.C. 2907.03(A)(13) fails the second prong of the rational-basis test.

{ﬁf36} In sum, while the state may have a legitimate interest in protecting minors
from those who might use their undue influence over them in order to pursue sexual
relationships, Mole has been able to show that R.C. 2907.03(A)(13) bears no rational
relationship to a legitimate government interest,

{937} Therefore, we find that R.C. 2907.03(A)(13) violates the Equal Protection
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“Clauses of the Ohio and United States constitutions. The trial court erred in denying
Mole’s motion to dismiss.
{9138} The first assignment of error is sustained.

1. Remaining Assignments of Error Moot

{939} In the second assignment of error, Mole argues that the trial court should
have granted his motion to dismiss due to a defective indictment. In the third
assignment of error, Mole challenges his classification as a Tier IIl sex offender. Due to

| our disposition of the first assignment of error, the second and third assignments of error
are moot. App.R. 12(A)}1)(C).

{940} Accordingly, judgment reversed.

{§141} The case is remanded with instructions to grant Mole’s motion to dismiss
with respect to his claim declaring R.C. 2907.03(A)(13) violative of the Equal Protection
Clauses of the United States and Ohio constitutions. The court is also ordered to vacate
his conviction and sex offender classification.

It is ordered that appellant recover from appellee his costs herein taxed. |

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

LARRY A. JONES, SR., JUDGE

MELODY J. STEWART, A.J., CONCURS IN

JUDGMENT ONLY WITH SEPARATE OPINION;

FRANK D. CELEBREZZE, JR., J., DISSENTS

WITH SEPARATE OPINION

MELODY J. STEWART, A.J., CONCURRING IN JUDGMENT ONLY:

{9142} 1 concur with the disposition of the appeal, but do so for reasons different
than those offered by the majority opinion.

{943} Although the statutory definition of a “peace officer” is seemingly broad, the
legislature was acting within its prerogative when so defining that term. The legislature
could rationally find that any person imbued with police authority, regardless of that
person’s specific duties, fell within a class of persons who could abuse a position,
particularly in relation to minors. ‘In any event, the majority’s concerns regarding the
overbreadth of the peace officer classification are not present in this case because Mole
was, in fact, a police officer. So concerns about whether the definition of a peace officer
is overbroad because it includes more esoteric positions like “forest officer” and

“department of taxation investigator” is immaterial.

{944} 1 do agree with the majority that Mole was prosecuted under R.C.
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2907.03(A)(13) for conduct that the statute irrationally criminalizes. To be sure, the
right of adults to engage in private sexual conduct in the exercise of their liberty does not
apply to minors or “persons who might be injured or coerced or who are situated in
relationships where consent might not easily be refused.” Lawrence v. T exas, 539 U.S.
558, 578, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003). However, the statute arbitrarily
prohibits any form of sexual conduct between a peace officer and a minor without regard
to whether the offender’s position as a peace officer was a motivating factor for either the
offender or the victim.

{945} The fundamental premise behind R.C. 2907.03(A)(13) and, indeed, the other
divisions of R.C. 2907.03, is to prevent those in positions of authority from using their
authority to coerce, compel, or force capitulation to that authority. Thus, the statute
singles out teachers, coaches, mental health professionals, prison staff, clergy, scout
leaders, and, of course, police officers. It requires no citation to authority to recognize
that the common feature among these classes of offenders is that they all have the
potential to abuse their authority. In the case of police officers, the potential to force a
victim’s capitulation to sexual advances in exchange for favorable police treatment is
manifest.

{946} But the goal of protecting minors from capitulating to sexual coercion
brought about by abuses of police authority cannot be a factor when the minor is unaware
that the other person is a police officer. Crucial to this case is the uncontested fact that

Mole’s position as a police officer had nothing to do with the sexual activity he engaged
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in with the victim: Mole did not tell the victim he was a police officer and the victim
testified that he had no idea that Mole was a police officer. The evil to be prevented by
R.C. 2907.03(A)(13), the misuse of police authority to compel or coerce sexual conduct,
was simply not present in this case.

{4147} Apart from the statute criminalizing conduct that it was not designed to
prevent, the age distinction employed by the statute is arbitrary. The age requirement
that the offender be “more than two years older than the other person” seemingly
contradicts the stated intent of the statute. While it seems unlikely that a person under
the age of 20 could be named a peace officer, it is possible. So the statute rather
contradictorily does not criminalize sexual conduct between a peace officer and a minor
who is two years younger or less than the peace officer, even if the peace officer actually
did intend to coerce the victim’s capitulation through the authority of the office.

{948} Mole’s sexual conduct with a minor was reckless. But he was not found
guilty of that offense under R.C. 2907.04. Instead, he was convicted under a statute that
in some circumstances criminalizes conduct that it did not intend to prevent, and yet in
other circumstances allows conduct that it intended to criminalize. Because Mole’s
conviction was not obtained to punish any ill sought to be prevented by the statute, it is

unconstitutional,

FRANK D. CELEBREZZE, JR., J., DISSENTING:
{149} Respectfully, I dissent from the majority’s holding that R.C. 2907.03(A)13)

is unconstitutional on its face.
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{950} As the majority recognizes, a sexual relationship between a minor and an
adult is unprotected conduct in this instance, and a peace officer is not a suspect class.
Therefore, rational basis review is to be applied. Here, that means the statute will be
upheld as constitutional if it bears some rational relationship to a legitimate governmental
interest.  State v. Williams, 88 Ohio St.3d 513, 530, 2000-Ohio-428, 728 N.E.2d 342.

Under the Equal Protection Clause, a legislative distinction need only be

created in such a manner as to bear a rational relationship to a legitimate

state interest. These distinctions are invalidated only where “they are

based solely on reasons totally unrelated to the pursuit of the State’s goals

and only if no grounds can be conceived to justify them.”

Id., quoting Clements v. Fashing, 457 U.S. 957, 963, 102 S.Ct. 2836, 73 L.Ed.2d 508
(1982).

{451} Review of the statute requires us to determine whether the statute is
rationally related to a legitimate government interest. That interest, based on the
location of R.C. 2907.03(A)(13), is ostensibly to protect children from the influences of
those holding a position of trust or power that could be used to coerce a sexual
relationship. R.C. 2907.03 prohibits sexual conduct between minors and a number of
people who may exert undue influence over them. From parents, to teachers, to religious
leaders — all are prohibited from using their position of power to develop a sexual
relationship with their charges. The part relating to peace officers differs from the other
subsections, which cover those situations where some type of relationship exists, be it

parental or pedagogical. This difference is related to a second purpose embodied in R.C.

2907.03(A)(13) alone.
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{952} The provision relating to peace officers was added to R.C. 2907.03 in 2009
as a response to a sexual relationship between a minor and a police officer that caused a
loss of respect for the officer and his department among the local community. While
other portions of R.C. 2907.03 require a direct relationship between the adult and the
child, R.C. 2907.03(A)(13) does not because peace officers are held to a higher standard
of behavior and have an obligation to protect the citizens of this state. Therefore, the
statute embodies two legitimate legislative goals: the protection of children and
prohibiting behavior by peace officers that would bring disrepute to their ranks. This
also demonstrates why R.C. 2907.03(A)(13) is a strict liability offense with no mens rea
element required in the indictment, contrary to appellant’s arguments in his second
assignment of error.

{953} This is a key distinguishing factor for peace officers from the other
categories of those affected by R.C. 2907.03. Others only hold a position of trust or
power over those directly in their charge. This is not true of peace officers, who
maintain a sphere of influence over their communities broadly and who must instill in the
public the belief that these officers are deserving of the power and authority granted to
them.

{954} The majority takes issue with the use of “peace officer” in the statute
rather than a more narrow class of individuals that would be more closely related to the
state’s goal. However, each of the officials listed in the definition of “peace officer” are

granted a great deal of power and authority over the public in their respective bailiwicks.
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“For them to command that respect of the public, it is necessary then for these officers
even when off duty to comport themselves in a manner that brings credit, not disrespect,
upon their departments.” Jones v. Franklin Cty. Sheriff, 52 Ohio St.3d 40, 43, 555
N.E.2d 940 (1990).

{955} The statute is not an arbitrary or discriminatory embodiment of these dual
goals. The majority takes issue with the fact that R.C. 2907.03(A)(13) is different from
the other subsections because it requires no intent on behalf of the offender and no
relationship or occupational connection. However, that is because of the dual purposes
it embodies. To further those goals, the state legislature has singled them out to prohibit
sexual interaction with minors. That decision is not arbitrary or discriminatory. It
furthers the goal of fostering a trusted and respected policing authority.

{956} Appellant cannot carry the burden of demonstrating that this statute is
unconstitutional. The state’s interest in maintaining a respected policing arm, coupled
with its interest in protecting children, is achieved by the statute. A facial challenge
must fail. Therefore, 1 find the statute constitutional and would uphold appellant’s
conviction for sexual battery and his classification as a Tier III sex offender as required

by R.C. 2950.01(G)(1)(a).
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Westlaw.
Page 1
R.C. § 2907.03

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIX. Crimes--Procedure (Refs & Annos)
=g Chapter 2907. Sex Offenses (Refs & Annos)
Rg Sexual Assaults

~2907.03 Sexual battery

(A) No person shall engage in sexual conduct with another, not the spouse of the offender, when any of the
following apply:

(1) The offender knowingly coerces the other person to submit by any means that would prevent resistance by a
person of ordinary resolution.

(2) The offender knows that the other person's ability to appraise the nature of or control the other person's own
conduct is substantially impaired.

(3) The offender knows that the other person submits because the other person is unaware that the act is being
committed.

(4) The offender knows that the other person submits because the other person mistakenly identifies the offender
as the other person's spouse.

(5) The offender is the other person's natural or adoptive parent, or a stepparent, or guardian, custodian, or
person in loco parentis of the other person.

(6) The other person is in custody of law or a patient in a hospital or other institution, and the offender has
supervisory or disciplinary authority over the other person.

(7) The offender is a teacher, administrator, coach, or other person in authority employed by or serving in a
school for which the state board of education prescribes minimum standards pursuant to division (D} of section
3301.07 of the Revised Code, the other person is enrolled in or attends that school, and the offender is not
enrolled in and does not attend that school.

(8) The other person is a minor, the offender is a teacher, adminisirator, coach, or other person in authority
employed by or serving in an institution of higher education, and the other person is enrolled in or attends that
institution.

(9) The other person is a minor, and the offender is the other person's athletic or other type of coach, is the other
person's instructor, is the leader of a scouting troop of which the other person is a meémber, or is a person with
temporary or occasional disciplinary contro} over the other person.

(10) The offender is a mental health professional, the other person is a mental health client or patient of the
offender, and the offender induces the other person to submit by falsely representing to the other person that the
sexual conduct is necessary for mental health treatment purposes.

(11) The other person is confined in a detention facility, and the offender is an employee of that detention
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Page 2
R.C. § 2907.03

facility.

(12) The other person is a minor, the offender is a cleric, and the other person is a member of, or attends, the
church or congregation served by the cleric.

(13) The other person is a minor, the offender is a peace officer, and the offender is more than two years older
than the other person.

(B) Whoever violates this section is guilty of sexual battery. Except as otherwise provided in this division,
sexual battery is a felony of the third degree. If the other person is less than thirteen years of age, sexual battery
is a felony of the second degree, and the court shall impose upon the offender a mandatory prison term equal to
one of the prison terms prescribed in section 2929.14 of the Revised Code for a felony of the second degree.

(C) As used in this section:
(1) "Cleric" has the same meaning as in section 2317.02 of the Revised Code.
(2) "Detention facility” has the same meaning as in section 2921.01 of the Revised Code.

(3) "Institution of higher education" means a state institution of higher education defined in section 3345.011 of
the Revised Code, a private nonprofit college or university located in this state that possesses a certificate of
authorization issued by the Ohio board of regents pursuant to Chapter 1713. of the Revised Code, or a school
certified under Chapter 3332. of the Revised Code.

(4) "Peace officer" has the same meaning as in section 2935.01 of the Revised Code.
CREDIT(S)

(2008 H 209, eff. 4-7-09; 2006 H 95, ff. 8-3-06; 2006 S 17, eff. 8- 3-06; 2002 H 510, eff. 3-31-03; 2002 S 9,
eff. 5-14-02; 1997 H 32, eff. 3-10-98; 1997 S 6, eff. 6-20-97; 1995 § 2, eff. 7-1-96; 1994 H 454, off. 7-19-94;
1972 H 511, eff. 1-1-74)

UNCODIFIED LAW
2006 8 17, § 5, eff. 8-3-06, reads:

If any provision of a section of the Revised Code as amended or enacted by this act or the application of the
provision to any person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of the section or related sections that can be given effect without the invalid provision or
application, and to this end the provisions are severable.

2006 S 260, § 4, eff. 1-2-07, reads:

It is the intent of the General Assembly that the offense of child rape described in division (A)(1)(b) of section
2907.02 of the Revised Code, as enacted by this act, prevails over the offense of sexual battery committed
against a person who is under the age of thirteen as described in section 2907.03 of the Revised Code in
circumstances when a person violates the prohibitions of both offenses.

HISTORICAL AND STATUTORY NOTES
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R.C. § 2907,03

Ed. Note: 2907.03 contains provisions analogous to former 2905.06, 2905.07, 2905.13, and 2945.63, repealed
by 1972 H 511, eff. 1-1-74.

Ed. Note: Former 2907.03 repealed by 1972 H 511, eff. 1-1-74; 1953 H 1; GC 12433-1; see now 2909.03 for
provisions analogous to former 2907.03.

Pre-1953 H 1 Amendments: 113 v 541

Amendment Note: 2008 H 209 added divisions (A)(13) and (C)(4).

Amendment Note: 2006 H 95 rewrote division {B), which prior thereto read:

“(B) Whoever violates this section is guilty of sexual battery, a felony of the third degree.”

Amendment Note: 2006 S 17 added division (A)(12) and rewrote division {C). Prior to amendment, division
(C) read:

"(C) As-used in this section:
“(1) 'Detention facility’ has the same meaning as in section 2921.01 of the Revised Code.

"(2) 'Institution of higher education' means a state institution of higher education defined in section 3345.011 of
the Revised Code, a private nonprofit college or university located in this state that possesses a certificate of
authorization issued by the Ohio board of regents pursuant to Chapter 1713. of the Revised Code, or a school
certified under Chapter 3332. of the Revised Code."

Amendment Note: 2002 H 510 added division (A)(11); and rewrote division (C), which prior thereto read:

"(C) As used in this section, 'institution of higher education’ means a state institution of higher education defined
in section 3345.011 of the Revised Code, a private nonprofit college or university located in this state that
possesses a certificate of authorization issued by the Ohio board of regents pursuant to Chapter 1713. of the
Revised Code, or a school certified under Chapter 3332. of the Revised Code."

Amendment Note: 2002 § 9 added new division (A)(10).

Amendment Note: 1997 S 6 substituted "3345.011" for "3345.031" in division {C); and made changes to reflect
gender neutral language.

Amendment Note: 1997 H 32 rewrote division (B), which prior thereto read:

"(B) Whoever violates this section is guilty of sexual battery. A violation of division (AX1), (5), (6), (T, (8), or
(9) of this section is a felony of the third degree. A violation of division {A)2), (3), or (4) of this section is a
felony of the fourth degree.”

Amendment Note: 1995 S 2 inserted "A violation of division (A)(1), (5), (6), (73, (8), or (9) of this section is"
and added the third sentence in division (B); and made changes to reflect gender neutral language and other
nonsubstantive changes.

Amendment Note: 1994 H 454 added divisions (A)(7) through (A)9) and division ).
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R.C. § 2907.03

LEGISLATIVE SERVICE COMMISSION
1973:

This section forbids sexual conduct with a person other than the offender's spouse in a variety of situations
where the offender takes unconscionable advantage of the victim.

It includes sexual conduct by coercion, which is somewhat broader than sexual conduct by force--one of the key
elements of rape. It also includes sexual conduct when the victim's Jjudgment is obviously impaired, or when the
offender knows the victim submits because he or she is unaware of the act, or because he or she mistakenly
identifies the offender as his or her spouse. Incestuous conduct is also included, though defined in broader terms
than formerly, so as to include not only sexual conduct by a parent with his child, but also sexual conduct bya
stepparent with his stepchild, a guardian with his ward, or a custodian or person in loco parentis with his charge.
Finally, the section proscribes sexual conduct with a prisoner, or with a patient in a hospital or institution, by an
offender who has supervisory or disciplinary authority over the victim.

Some forms of sexual battery are lesser included offenses to rape.
R.C. § 2907.03, OH ST § 2907.03
Current through 2013 File 59 of the 130th GA (2013-2014),
© 2014 Thomson Reuters. No Claim to Orig. US Gov, Works.

END OF DOCUMENT
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OH Const. Art. 1, 8§ 2

Baldwin's Ohio Revised Code Annotated Currentness
Constitution of the State of Ohio (Refs & Annos)
“@Article 1. Bill of Rights (Refs & Annos)

=0 Const I Sec. 2 Equal protection and benefit

All political power is inherent in the people. Government is instituted for
their equal protection and benefit, and they have the right to alter, reform,
or abolish the same, whenever they may deem it necessary; and no special
privileges or immunities shall ever be granted, that may not be altered,
revoked, or repealed by the General Assembly.

CREDIT(S)

(1851 constitutional convention, adopted eff. 9-1-1851)
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OH Const. Art. I, § 16

Baldwin's Ohio Revised Code Annotated Currentness
Constitution of the State of Ohio (Refs & Annos)
"BArticle I. Bill of Rights (Refs & Annos)

=0 Const I Sec. 16 Redress for injury; due process

All courts shall be open, and every person, for an injury done him in his
land, goods, person, or reputation, shall have remedy by due course of law,
and shall have justice adm#inistered without denial or delay. Suits may be
brought against the state, in such courts and in such manner, as may be
provided by law.

CREDIT(S)

(1912 constitutional convention, am. eff. 1-1-13; 1851 constitutional
convention, adopted eff. 9-1-1851)
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Westlaw,
Page |

United States Code Annotated Currentness
Constitution of the United States
~g& Annotated
=» Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement
=~ AMENDMENTXIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS; EQUAL
PROTECTION; APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF OFFICERS;
PUBLIC DEBT; ENFORCEMENT

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to any person within its
Jjurisdiction the equal protection of the laws,

Section 2. Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right
to vote at any election for the choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of
the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male citizens shall bear to
the whole number of male citizens twenty-one years of age in such State,

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice
President, or hold any office, civil or military, under the United States, or under any State, who, having
previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of
any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the
United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be
questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in
aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any
slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
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<Section 1 of this amendment is further displayed in separate documents according to subject matter,>
<see USCA Const Amend. X1V, § 1-Citizens>

<see USCA Const Amend. X1V, § 1-Privileges>

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV, § 2,>

<see USCA Const Amend. XIV, § 3,>

<see USCA Const Amend. X1V, § 4,>

<see USCA Const Amend. XIV, § 5>

=~ Section 1. Citizens of United States

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. * * *

<For complete text of Amend. X1V, see USCA Const Amend. XIV-Full Text>

<Section 1 o-f this amendment is further displayed in separate documents according to subject matter,>
<see USCA Const Amend. XIV, § 1-Privileges>

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>
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- Section 1. Privileges and Immunities

* % * No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of
the United States; * * *

<For complete text of Amend. XIV, see USCA Const Amend. XIV-Full Text>

<Section 1 of this amendment is further displayed in separate documents according to subject matter,>

<see USCA Const Amend. X1V, § 1-Citizens>

<see USCA Const Amend. X1V, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

= Section 1. Due process of law

£

<Notes of Decisions for Due Process are displayed in seven separate documents. Notes of Decisions for
roman heads I through XIII are contained in this document. For additional Notes of Decisions, see
documents for USCA Const Amend X1V, § 1-Due Proc, post.>

* * nor shall any State deprive any person of life, liberty, or property, without due process of law; * * *
P p p

<For complete text of Amend. XIV, see USCA Const Amend. XIV-Full Text>

<Section 1 of this amendment is further displayed in separate documents according to subject matter,>

<see USCA Const Amend. X1V, § 1-Citizens>

<see USCA Const Amend. X1V, § 1-Privileges>

<see USCA Const Amend. X1V, § 1-Equal Protect>

- Section 1. Due process of law

<Notes of Decisions for Due Process in General are displayed in seven separate documents. Notes of
Decisions for subdivisions XIV through XIX are contained in this document. For text of section,
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historical notes, and references, see first document for USCA Const Amend. XIV, § 1-Due Proc. For
additional Notes of Decisions, see documents for USCA Const Amend. X1V, § 1-Due Proc, ante and
post.>

= Section 1. Due process of law

<Notes of Decisions for Due Process are displayed in seven separate documents. Notes of Decisions for
roman heads XX through XXXVI are contained in this document. For text of due process clause,
historical notes and references, see first document for USCA Const Amend. X1V, § 1-Due Proc. For
additional notes of decisions, see documents for Amend. XIV, ante and post.>

= Section 1. Dne process of law

<Notes of Decisions for Due Process are displayed in seven separate documents. Notes of Decisions for
roman heads XXX VII through XLIII are contained in this document. For text of due process clause,
historical notes and references, see first document for USCA Const Amend. XIV, § 1-Due Proc. For
additional Notes of Decisions, see documents for Amend. XIV, ante and post.>

- Section 1. Due Process of law

<Notes of Decisions for Due Process are displayed in seven separate documents. Notes of Decisions for
roman heads XLIV through LVI are contained in this document, For text of due process clause,
historical notes and references, see first document for USCA Const Amend. XIV, § 1-Due Proc. For
additional Notes of Decisions, see documents for Amend. X1V, ante and post.>

= Section 1. Due process of law

<Notes of Decisions for Due Process are displayed in seven separate documents. Notes of Decisions for
roman heads LVII through LXXXI are contained in this document. For text of due process clause,
historical notes and references, see first document for USCA Const Amend. X1V, § 1-Due Proc. For
additional Notes of Decisions, see documents for Amend. XIV, ante and post.>

= Section 1. Due process of law

<Notes of Decisions for Due Process are displayed in seven separate documents. Notes of Decisions for
roman heads LXXXII through end are contained in this document. For text of due process clause,
historical notes and references, see first document for USCA Const Amend. X1V, § 1-Due Proc. For
additional Notes of Decisions, see documents for Amend. X1V, ante.>
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=~ Section 1. Equal protection of the laws

*

<Notes of Decisions for Equal Protection are displayed in three separate documents. Notes of Decisions
for roman heads I through XIII are contained in this document. Notes of Decisions for roman heads
X1V through LIII are contained in the second document for USCA Const Amend. X1V, § 1-Equal
Protection. For Notes of Decisions for roman heads LIV through LXXVIII, see third document for
USCA Const Amend. X1V, § 1-Equal Protection.>

* * nor deny to any person within its jurisdiction the equal protection of the laws.

<For complete text of Amend. XIV, see USCA Const Amend, XIV-Full Texi>

<Section | of this amendment is further displayed in separate documents according to subject matter,>

<see UUSCA Const Amend, XIV, § 1-Citizens>

<see USCA Const Amend. XIV, § 1-Privileges>

<see USCA Const Amend. X1V, § I-Due Proc>

= Séction 1. Equal Protection of the Iaws

<Notes of Decisions for Equal Protection are displayed in three separate documents. Notes of Decisions
for roman heads X1V through LIIT are contained in this document. For text of amendment and Notes of
Decisions for roman heads I through X111, see first document for USCA Const Amend. XIV, § 1-Equal
Protection. For Notes of Decisions for roman heads LIV through LXXVIII, see third document for
USCA Const Amend. XIV, § 1-Equal Protection.>

= Section 1. Equal Protection of the laws

<Notes of Decisions for Equal Protection are displayed in three separate documents. Notes of Decisions
for roman heads LIV through end are contained in this document. For text of amendment and Notes of
Decisions for roman heads I through XII1, see first document for USCA Const Amend. XIV, § 1-Equal
Protection. For Notes of Decisions for roman heads X1V thirough LI, see second document for USCA
Const Amend. X1V, § 1-Equal Protection.>

- Section 2. Apportionment of Representatives

Representatives shall be apportioned among the several States according to their respective numbers, counting
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the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice President of the United States, Representatives in
Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to
any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or
in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of
male citizens twenty-one years of age in such State.

<Far complete text of Amendment X1V, see USCA Const Amend. XIV-Full Text>

= Section 3. Disqualification as Officers or Electors of Persons Who Have Engaged in Insurrection or
Rebellion; Removal of Disability

No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold
any office, civil or military, under the United States, or under any State, who, having previously taken an oath,
as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as
an executive or judicial officer of any State, to support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But
Congress may by avote of two-thirds of each House, remove such disability.

<For complete text of Amendment XIV, see USCA Const Amend. XIV-Full Text>

- Section 4. Validity of Public Debt; Debts for Payment of Pensions or Bounties in Suppressing
Insurrection; Payment of Obligations Incurred in Aid of Insurrection or Claims for Emancipation of
Slaves

The validity of the public debt of the United States, authorized by law, including debts incurred for payment
of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But
neither the United States nor any State shall assume or pay any debt or obli gation incurred in aid of
insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but
all such debts, obligations and claims shall be held illegal and void.

<For complete text of Amendment X1V, see USCA Const Amend. XIV-Full Text>

= Section 5. Legistation for Enforcement of Article

The Congress shall have power to enforce, by appropriate legislation, the pravisions of this article.

<For complete text of Amendment XIV, see USCA Const Amend. XIV-Full Text>

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.  Pg. 36 Appendix



Page 7

END OF DOCUMENT
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