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Board4 Case No. 12-160-EL-BGN, In
the Matter of the Application of
C^^^paa^n Wind, LLC, for a Certicate
to Construct a Wind^I-^owered Electric
Generating Facility in Champaign
County, Ohio.

MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE,

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

This case €1em. or^^trates once again why the General Assem- blyr created the Ohio

Power Siting Board (Board), and vested it with broad authority to site utility facilities, As is

often the case, this siting application pits prlv^:te landowner and deveIoper interests against

larger public policies established by the General Assembly. The Board is charged with bal-

ancing these competing goals, and did so pr€aperly in this case.

Applicarit Chanipaign W:^nd, LLC selected Champaign County as tl-ic site of the pro-

posed wind farin, a.ngong other reasons, because it offers s€anie of the best wind resources in

Ohio. A substantial iiumher of landowners have chosen to put wind turbines on their lan€i.

Most of these landowners are farmers wh€^ wawL to preserve agricultural land use eholc€°s for



future generataoiis. Wirid turbines provide host fanns with a sig..^ai^^carit solirce of revenue,

and supplement far^^ing revenues that have eroded due to encroaching residential and comm

mercial development.

No major utility project is "^^^npact free." "1"hat is both ^inpra.ct^cal and nowhere

required by law. Ohio law promotes alter^iative energy sources, such as wind power, and has

empowered the Board to makee this happen. '17h^ law cont.er^^lates that the Board act res^on-

sibly when considering a project such as the one proposed here, andaespopsible r^^^^iatory

oversight ^q-aates with identifying potential impacts and directing reasonable minimization

(not elimination) oI°th€rse iinpacts. The Board did that below wrien it issued a certificate to

construct and operate a commercial wind farm subject to over 70 different conditions that

comprehensively address reasonably anticipated impacts, iiicluding many of the ^oncems"

raised by the appellants in this case. These conditions strike a careful balance between pub-

l^^ and private interests and provide reasonable sfig^pact mitigation" while allowing the proa

posed commercial wind farm to move forward.

Were it left to the appellants, no wind farm project would ever'^^ built in Ohio. But

the public debate over the desirability of wind Earms has already taken place. Ttie Board is

charged with effectuating the public policy established by the legislature. It applied its

judgment and expertise to evaluate the merits of Cha^^paigra Wind's appl^cation, carefully

balancing private interests with public policy. Based on the extensive record ^ef-ore it, the

Board found that Champaign Wind's projecto with certain modifications aaid conditions, sat-

For example, noise (C^^iditior£ 46), shadow flicker (Condition 47), setbacks
(Condition 44), traiisportat^on routes and road impr^^eniea-its and repairs (Conditions 27"
30)q ice throw (Ccanditioii 42), and decommissioning (Condition. 52) to name a few.

2



isfied statutory and regulatory requirements. Its decision is reasonable and lawful, and

should be affirmed.

STATEMENT OF THE FACTS AND CASE

Charr^paign Wind, LLC (Chan-ipaign Wind, Company, or Alaplicant) sougl-it permis-

sion to construct a commercial wind-powered electric generation facility on approximately

1 33000 acres of leased private land (largely rural farmland) in Champaign County Ohio. In

the Matter of^^e Application of'Champaign Wind, LLC, for a C^rt^cate to C€a^^truct a

Wind-Powered Electric Generating Facility irz ^;`'.^ampai^n County, Ohio, Case No. 12m160-

l:l:,-BG]`^ (Chaa^,^^^ign. Wind) (Opinion, Order, and Certificate at 2-3) (Order) (May 28,

2013), U1^-U App. at 1 3-1 4.2 It proposed to construct up to 56 wind turbine generators as

part of this project often referred to as "Buckeye 1V' This case is, in many respects, not

unlike its predecessor case, "Buckeye I," where the Board granted Buckeye Wind, S_,LCa a

certificate to construct a similar size wi^^d farm in Chanipasgn C€^unty.3 Nonetheless, the

application in tl-iis case was subJected to significant scrutiny bv all parties.

The Board-ordered conclitirstis4 are supported by substantial evidence adduced during

several weeks of adjudicatory hearings. "1"his support izicludes the project application itself,

considerable supporting testiinony, both prerfil^d and live, and related documentary evi-

References to the appendix of appellant LTNII} Rok^^Tt &l:)aane McConnell, W-id
Julia Johnson are denoted ";l.aN^'App, at _;y" ref^^^nces to the supplement of appellant
UNU are den^^ed"1.JNU Supp. at .......... " ref^^ences to a;opelree's attac'^ed ^^endY.x are
denoted "App. at .---------;" refebences to appellee's supplement are denoted "Supp. at-_.ss

On appeal, the Board's decision was affim-ied by the Cowl. In re Application of
Buckeye lfinct, LLC, 131 Ohio St.3d 449, 2012-Ohio-878, 966 N.l?,.2sl 869.

:1n all, the Board ordered the appellant to comply with over 70 conditions designed
to reas^p-ably mitigate known or foreseeable project impacts.



dence. 'I'1iere was, to be sure, conflicting testimony offered as well, a testament in part to the

great l^iigths to which appellant was afforded op^ortimitles to be heard below^ In all., 36

witnesses presented over 3,000 pages o:^^ranscrlbed testimony and sponsored hundreds of

pages more in well over 100 d^cum^^taryr exhibits presented during the three weeks of

hearings. This was on the lgeel^ of a local public hearing held in North Lewisburg, Ohio,

ivhere members of the public appeared to present their viewpoints, both pro and con, in over

400 pages of transcribed remarks. In addition to the lengthy hearing, the Board afforded ^e

appellant two rounds of issue bA lefi^^^ and, following issuance of the Board's Order and

Certificate, the opportunity to plead its case on rehearing to the ^oard.

NAIhile the appellants agree with many of the conditiraris iniposed by the Board, they

also advocate for precision zuid impractical extrenges in other conditions that appear intended

simply to defeat the proposed project. `I`^e Court must decide, in t^^e main, two principal

questions: (1) does the certificate, subject to its ^ium^^ous and compreliens1ve conditions,

reasonably minimize witlclpated project impacts; aiido (2) are the required findings under

R.C. 4906,10 made by the Board supported by ^^iTie evidence of record? The Court's

studied review ol"the Board's decision will support an affirmative answer orgboth questlons.

I"he Court should affirm.

4



ARGUMENT

Proposition of Law Noo 1:

"Constitutional issues should ^ot be decided by this Court unless
absolutely ^^^^^sarya" In re Boggs, 50 Ohio Stb3d 217, 221, 553 NqEP2d
676 (1.990),

This Court does not d^^^m-tine the constitutionality of a statute unless "such a deter-

m^nation is essential to the rendition of a proper judgment in the ca.se." Smith v. Landfair,

13 5 Ohio St,3d 89, '41012-Oh^o-5692g 984 N.E.^^ 10 16> ^'( 13, quoting .^t-^a^`e ex rel. Herbert V.

F^rguson, 142 Ohio St. 496, 52 N.E.2d 980 (1944), syllabus. 'I'1^e Court need not decide the

constitutional issue in this case to render a proper jtidgmwnt. Appellants Union Neighbors

United, Robert McConnell, Diane McConnell, and Julia F. Johnson (collectively UNU) lack

staiiding to c^^^^lenge the statute's constitutionality. FLirt^ermorey the Board's passing ^efer-

ence to R.C. 4928.64(B)(3) neither renders the Board's decision Lmla^^^^ iior does it do any

harm to UN-U.

A. UNU lacks standing to challenge the con^^^tut€ona1-
ity of R.C. 4928o64(B)(3)a

"'lbe constitutionality of a state statute tgiay riot be brought into question by one who

is not within the class against whoin the operatiori of the statute is alleged to have been

unconstitutionally applied,54 Indus, Energy Consumers oj"^^io Power Co, v, Pub, Uttl.

Comm., 68 Ohio St.3d 547, 557, 629 N.E.2d 414 (1994). "Flic constitutional issue before the

Court here is analogous to that in Indu,^^-i'al Energy Consumers. 'F^iere, a group of ^nviron-

menta^^ intervenors made a Commerce Clause challenge to a stWe statute that, they argued,
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created a preference for Ohio coal. Id. The Court found that the lnt-vrvenors lacked standing

because they were not within the class against whom the statute applled. ld.

Similarly, 1JTNU is not within a protected class. It argues that R.C. 492&64(B)(3) is

unconstitutional because it treats Ohio electric distribution utilities and outaof-sta^^ renewa-

ble energy suppliers that participate in the renewable energy market differently. LNIJ Merit

Brief at l. 2-1 6e UNU is neither an electric distribLilion utility nor an out-o1Tstate renewable

energy suppller. In fact, LJN,-U does not participate in the renewable energy market ^t all, and

this case does not even involve a renewable energy market transaction, Consequently, UNUI

is not within the class against whom the statute applies azid does not have standing to chal-

lenge the stalute,s

Even if this case did involve a renewable energy market transaction between an Ohio

electric distribution titilgty and an out-of-state supplier, the Board would not apply

R.C. 4928.64(B)(3) because it lacks the authority to do so. The Board's enabling statutes are

contained in R.C. Chapter 4906. '17he Board may cite R.C. 4928,64y as it did, t^justify its

decisions from a public policy standpoint, but it has no authority to decide matters under

R.C. 492$,64,

Indeed, the Board did not base its decisloti on R.C. 4928.64(B)^3) at all. In its Order,

the Board found that the project was in the public interest as required by R.,Ce 4906,1 O(A)(6),

by recognizing the potential benefit of the project as it relates to R.C. 4928.64. Champaign

LTN1.J also challenges the constitutionality of R.C. 4928,61 alleging that it
rtidist.nbutes Advanced !F-mer^^ Fwld monies in a "geographically discriminatory man-
ner.Y" UN U Merit Brief at 15. UNTU similarly does not have standing to make this chal-
tenge. General state taxpayers do not have standing to raise claims based on State
expenditures because their injury is not direct. See DaimlerChrysler Corp, v. Cuno, 547
U.S. 332, 345, 126 S.Cto 1854, 164 L.E.2d 589 (2006),
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Wind (Order at ^^) (May 2 8s 2 013), 4U App. at 46. In response to ^NUs argument, the

Board, xn.1ts Entry on Rehearing, stated that "even if Section 4928.64(B),Revgse€1 Code,

were not at issue, the Board finds that the project serves the p€n-pose of delivering energy to

Ohio's bu1'K power trap-smiss1on system in or€1er to serve the generation needs of electric

utilities and their customers., .g" Ch^^^^^gn Wind (Entry on Rehea.r1rag at 20w2 1) ^Sepa 30,

2013), LTNU App. at 134-135,

^.1NU also lacks sta.aid1ng under the Commerce Clause. The Commerce Clause grants

rights to erit1t1€;s attempt1ngto do business across state boundar1es. Dennis v. Higgins, 498

U.S. 439, 448, 111 &Ct. 865, 112 LEd.2d 969 (1991). It benefits those engaged in interstate

commerc.e. 1d. at 449. IMT is not eaigaged in interstate commerce. It is a group of 1ndivida

ual residents and a nonprofit corporation formed to promote the safety and we11-being of the

^^iatripaign County community opposing a wind project's siting. UNLJ Merit Brief at 2y3.

UNU does not have standing to raise this constitutional challenge.

B. The B€^^rd's reference to R.C. 4928K ^^^^^(^) neither
affects the outcome of the case nor harms UNUa

This Court need not reach the coaistltut1ona11mp11cat1ons of a question if it does not

affect the o€itc^ome of a case. Spatzna,^^l v. State Bd. ofEdn., 126 Ohio St.3d 174, 201 ^^

Ohi€a-2715$ 93 1 No13.2d 106 1, ¶20. The constitutional questi€^^i at issue does not affect the

outcome of the case and the Court should ^ev-11ne to decide it.

I'o grant a certificate for a major utility facility, the Board ^nust find that a project is

in the public interest, convenience, aaict r:ecess1ty. R.C. 4906,1 0(A)(6), App. at V The

6 R.CR.C. 4906.1^^^^(6) does not provide how the Board is to make this €ietermina-
tion.

7



Board provided adequate justification, apart from R.C. 4928.64, for this finding. It found

^iat the Champaigii Wind project will:

• benefit "the errvaroalrrt.erat and consumers,"

• deliver energy to Ohio's bulk power transmission system to serve the generation
needs of electric utilities and their customers,

• have minimal aesthetic impact on the l^cal. community,

• appropriately address healtli arrd safety corrcems, and

• avoid alteration of transportation and corrar^unicatiori r^^ourc-es available to the corra-
mLinity.

C'hax^paign Wind (Order at 72y73) (May 28, 2013), UNU App. at 83984§ (l_;xatry rari ReY^ear-

ing at 20-21) (Sep. 30, 2013), UN-L7Apg. at 134-135.

l;JNTU mistakenly asserts that the "only basis" for the Board's finding was

R.C. 4928e64(l3)p which requires "at least one-half of tk^e renewable energy resources imple-

mer-ited by the utility or company" to be met through facilities located in Ohio. UNUI Merit

Brief at 12. '11.zs is simply false. The Board specifically stated that the in-state renewable

energy requirement merely "adds support" to a finding that the project is in the public iliter-

est, convenience and necessity. Champaign Wind (Order at 35) (May 28, 2013), UNLT App,

at 46.

The Board's decision would iiot change even if, arguendo, this Court finds

R.C. 4928.64(B)(3) rxncanstitutional. The Board found that, even ^^lhout considering

R. C. 4928. 64^'.^), the project would satisfy the public interest, convenience, and necessity

because the project ^^ould deliver energy to Ohio's bulk power transmission system.

C^ampc^^gn Wanr^ (Entry on Rehearing at. 20-21) (Sep. 30, 2013), LTNU, App. at 134-135.



The project will satisfy the altemati've energy benchinarks in R.C. 4928.64(B)(1) and (2)

regardless of whether the Court finds R.C. 49'28ob4(B)(3) unconstitutional,

Everi if th€^ Court were to find R.C. 4928.64(B)(3) u^^onst.itudional, T 1NITU has estab-

lzshed no prejudice, requiring the Court to uphold the Board's decisiono "It is well-fiettled

that this court will not reverse an order of the commission as unreasonable or unlawful

because of an error of the commission, if such error did not prejudice the party seeking such

reversal.s' City ofAkron v. Pub. Util. Comm.9 55 Ohio St.2d :l.55, 161378 N.E.2d 480

(1978). &e City of Cinz^^inati v. Pub. Util. Cramm.Y 1.51 Ohio St. 353v 365, 86 N.E.2d 10

(1949).

The Board found the project to be in the public interest, convenience, and necessity.

Even without reference to R.C. 492.8.64(13)(3 ))f the Board had ample support to find that the

project satisfied the public intere-stF convenience, and necessity. Because the Board's refer-

erice to R.C. 4928.64(B)(3) does not affect the outcome of the case, a decision about the ^on-

stitut^onality of R.C. 4928.64(B)(3) is not essent^a-I to render a.judgir^ent. The reference to

R.C. 4928.64(B)(3) did no harin. to UNU.

If the Court reaches the merits of this argument atid firids R.C. 4928.64(B)(3) uncon-

stitutioraal then this Court should find that this provis^^^^ is severable from the rest of the

statutee R.C. 1.50 states:

i-f any provisions of a section ox fne Revised C`od^ or the app1i-
cation thereof to any person or circumstance is held invalid, the
invalidity does iiot affect other provisions or applications of the
section or related sections which can be given effect witlgout the

9



invalid provision or application, and to this end the provisions
are severable.

The mandates of R.C. 4928.64 caii. be achieved with^ut, giving effect to R.C. 492$.64(11)(3).

Therefore, if found unconstitutional, this provision should. be severed from the ^tata,ite.

Cleveland v, Stater Slip Opinion, "'014-OhioY86.

I^. suin, this case is not the proper vehicle for J .T^T'i^^^ ^hallwaxge. 'L"^e Court declines

to hear constitutional issues unless absolutely n^ce^sary. It is far fiom necessary to decide

th° constitutional issue presented by U1VU. Therefore, the Court should decline to decide

this i.ssue.

C. Should the Court choose to reach the merits,, it
should flnd that R.C. 4928.64(B)(3) is constitu-
tlonalo

The application of R.C. 4928.64(B)(3) falls outside the scope o#"the Dormant Comv

merce Clause because the State is acting as a market participant aiirl therefore the ^iarket--

gaiticgpant doctrine applles, The market-participant doctrine dif^ereiitiates between a State

acting in its distinctive g€av^^ental capacity and a State acting in the more general capacity

of a market participant. New Energy Co. ®f.^nd^^na v. .^im^^ch3 486 U.S. 269, 277, 108

S.Ct. 1803, 100 L.Ed.2d 302 (1988), A state is only subject to the limitations of the Com-

merce Clause if it is acting in its govemm^^tal capacity, Here, the State is acting as a market

participant. The State has created and branded its own product in commerce. Therefore, the

State has not violated the Dormant Commerce Clause by enacting R.C. 4928.64(B)(3).

Furthermore, ill this Court finds that the dormant Commerce Clause does apply then it

should still find the statute to be valid. The "'negative' aspect of the Commerce Clause pro-
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hibits economic protectionism ....... that is, regulatory measaires designed to benefit irfl-state

economic interests by burder#ing-out-^of state competitors." Gen, Mcatcars Corp. v. Tracy, 73

Ohio st.3d 29, 30-31, 652 N.E.2d 188 (1995), af.fd9 519 U.S. 278, 117 S.Ct. 811 (1997).

However, the Commerce Clause's limitation on state regulatory power "is by no means

absolute" and "the States retain authority under their general police powers to regulate mat-

ters of 'legitimate local concern,' even ftijgh interstate commerce may be aff^^ted,'9 Maine

v. 1ayior, 477 U.S. 131, 138, 106 S.Ct. 2440, 91. I-Fd.2d 110 (1986). State stattites that spe-

ci^cally distinguish interstate commerce from other forins of commerce are struck down

o$unless the discrimi^iation is clemonstrabl^justified by a valid factor unrelated to economic

protectionism." Gen. Motors Corp. v. Tracy, 73 Ohio St.M /29y 31, 652 N.E.2d 188 (1995).

R.C. 4928,64(B)(3) is not a regulatory measure designed to benefit in-stat^ economic

interests by burdening out4of-s^^^^ ^ompetitors. Rather, the statute is intended to promote

altemativ^ energy geaieration that protects the State's environmerflto Electricity must be ^onT

er ated to satisfy the insatiable energy demands of residential, small business, and large i^dus-

trial customers. The Court should find that t1ie statute promotes legitimate state policy and

economic ends unrelated to econoniic pr^^ectionism.

Proposition of Law Noa 11a

The Commission has broad discretion in the conduct of its hearlngsa
Du^"̂'vo .^^^. U^^l. Comr^^ 56 Ohio St.2d 367, 379, 384 N.E.2d 264, 273
(1978).

`I'he proceeding fully complied with the applicable statutes and constitutional princim

ples o1"due process. This CoiLirt has repeatedly rec^gni^ed the Board's broad discretion to

regulate its procee€liiggs and manage its docket. Weiss v. Pub. Util, Comm., 90 Ohio St.3d

11



15, 19, 734 N.E.2d 775 (2000)a Du^'fv, Pub, Utilo COanM.s 56 Ohio St.2d 367, 379, 384

N,1=;o2d 264, 273 (1978). As the Court has stated, ^^[flt is well settled that lsiarsLiant to

R.C. 4901.13, the commission has the discretion to decide how, in light of its gntemal

organizatiori and docket considerations, it may best proceed to manage and expedite the

orderly flow of its business, avoid undue delay and eliminate w^^^^^sary duplication of

eflork.g' Toledo Cocilat^^^^^r S^^e En^rgv v, Pub. Util, Comm., 69 Ohio St.U559q 560, 433

NeE.2d 212, 214 (1982). 'llie Court applies the same standard of review to Power Siting

[Board] determinations as it applies to orders by the Public U-tilit^^s Conm-ii^^^on. In re

Application oj"llme Transm, Sys., Inca, 125 Ohio St.3d 333, 2010rtOhio- 1841, 928 NeE,27d

427. The Court will on1^, interfere with that discretio^. in extreme cases ^vhere the discreR

tion is abused, Sanders T^^neerj Inc. v, Pub. Util, Comm., 58 Ohio St.2d 2 10 23, 387NXo2d

1370 (1979). No such extreme circumstances are present here.

Contrary to appellants' assertions, all parties were afforded due process. This Court

has observed that the fwidamental requirements o1'procedural due process are notice and an

opportunity to be heard. Disciplinary Coupi,^el v. Spi.cerP 106 Ohio St.3d 247^ 2005L0h.zo-

4788, 834 N.E.2d 332, 28. Appellants had ample notice of the coiiteries of the application

and the Staff Report, both of which were fi1°d well in advance of the hearing. They also had

the oplaortunit^^ to participate i^^. an e^Tidei^.tl^.ry hearing that extended iie^.rly three weeks,

The parties were permitted to call witnesses and to cross-examine other parties' witnesses,

including members of the Board Staff, Three dozen witnesses offered testimony at hearing.

`1'he Board gave appellants an opportunity to present rwhuttal testimony, to present argtimeWL

through two post-hearing briefs, and to file an application for rehearirig. 1bltga1ly, the parties

12



liatlp and UN^.^ exercised, th-e rlgb-t to request reopening of t1he hearing for good cause shown

prior to the issuance o£th^ final order. Ohio Adm. Code 4901ml-34g App. at 3. In no sense

did the Board deny the parties a reasonable opportunity to be heard.

A. Discovery

Parties to board pi•^^^ed1n^s are entitled to full di^^oveiy. R.C. 4903.082, App. at 1.

The Board's rules provide that "any party to a board proceeding may obtain discovery of any

matter, not privileged which is relevant to the subject matter of that pr®ceedingo" Ohio Adm,

Code 4906R7^07(2), App. at 4. On motions to quaska.from both C'nampaign Wind and third

pai-tle°sq the Attomey Ex^ininers properly 1°zmated the scope of the subpoenas to the ^^^j ect

matter of this proceeding --- the safety of the proposed turbines. The Board did nothing to

"thwar[t] LJNU5s attempt to discover evidence vital to this case," LTNJ Merit Brief at 22.

The subpoenas issued to LINU were served on thirdnpartj% eaitit^^^, not pat.icl^ants in

the proceedings. They requested an overly broad a^oLmt of information, including all stud-

i^^^ reports, and €^^cumerits relating to adverse effects and complaints, without llmztatlon.

Even to the extent that the subpoenas pertained to a specific blade shear inciderttz at a wind

farm certl^'icated. by the Board in a dlffi€^^^^^ case, they requested information about turbine

models that were not, or were no longer, under consideration in this project. Even IUNU

acknowledges that the information that it sought was not directly relevant to the models

under consideration wt^en it stated that the "records would not provide a representative plc-

tur^ of t.l^^ ^roblems experienced by commercial class turbines." UNU Merit Brief at 20.

tze Attorney Examiners correctly detennined that the t1airc1Rparty subpoenas were overbroad,

sought inxfo^.at^^r, unrelated to this proceeding, and were burdensome. Champrxi,^^ Wind
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(Entry at 1 0y 11 ) (Oct. 22, 2012), i^U Appo at 173n 1 74. In a1'°^ri-ning tl^e Attorney Examin-

ers, the Board specifically found that:

ft would be unreasonable to force a nonparty t^ expend its tlm^
and resources toward a reqtiest that is unbl.rlited in scope. The
unreasonableness of the request is further compounded bv
1^'^^J9s own admission that it could refine the scope of its
r^quests, lnela.zd^ng narrowing the subject matter and the types of
documents to be produced (UN''^ Oct. 15, 2012, Memorandum
Contra Motion to Quash at 15-1 6). Despite UNI1 T;s offer to sub-
poenaed entities to narrow the scope of its requests, ln,'N1r.T iiever
filed an ^en^ed or revised subpoena * * *

TChampaign Wind (Oplnions Order, aiid Certificate at 12-13) (May 28, 2013), t;NU App,

at 23-24.

This proceeding, involved specific turbine models proposed to be sited at specific

lc^cations. Information about models not proposed for this project is simply irrelevant. In

light of UTNi_T$s ability, bait refasal, to narrow its requests in a manner that could result in relT

^vant discovery, it should not now be heard to complaln. This ruling should be affirmed.

B. Hearing Procedures

1ti The Company's use of a corporate executive to sponsor its
Application was proper.

The Board has a long-standing practice to allow an applicant to sponsor an applica-

tion and exhibits tli.rougb the testimony of a witri.ess wl-io is an officer or an experienced

employee of the applicant. Moreover, the Board has admitted testimony and related exhibits

of a witness where the witness demonstrates that the exhibits or studies were performed at

the a.pplicarit's request, under the witness' direct or lndirect supervision, ai-id that the officer

is sul"ficleritly 1^^owledgeable about the information in the exhibit or stticly to offer testimony,

Champaign W^nd (Order at 1 2-1 ^) (May 28, 2013), ^JNU App. at 23-24. This is exactly
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what the Board did in this case. Although this practic.-I was challenged by these same appe1^

la^^^^ in the earlier Buckeye Wind case, this Courtfs^^nd no reason to d1^t-Lirb lt,

The Board found Cliar^^pa1gn Wind's witnesses competent to testify and capable of

sponsoring the Cor^^^aiiw^s application. It found that ^^^pa1gn witness Speerschneider had

a wide range ol°experlence in developing and perinittlng renewable energy prqjects} and^ as a

hFghTrar.,l^lng corlsorat-V officer ^nd Lhe senior director ol'perm1tt1ng2 the answers to questions

in his direct testimony clearly fell within his job ciescrilation. Tr. Vol. l at 31-32, Sup}s. at

112-113; Ch€€mpaign Wind (Order at 12) (May 28, 'LQ13)$1.;1V^^° App, at 23. Mr,

Speerschneider not only directed a^id supervised the selection and work of third-party con-

sultants that were used in developing the application, but rnaria,ged the production ol'th^

entire application, including its studies and exhibits. He was able to confirm tlaat the infor-

mation contained within the application was accurate and correct. 'I'r. Vol. l at 154-1.55,

Supp, at 114-115. Similarly, the Board correctly found that Champaign witness Crowell was

a senxor project manager in ecological areas such as wetland surveys and permitting matters,

and that his testimony was appropriate and consistent with his job description. A transporta4

tion route study included in the application was conducted ^iider his dlrectlori. C^ampaign

Wind (Order at 13) (May 28, 2013), U -NU App, at 24.

'1'13e County and Townships ar^^^^^ that they were denied a fair hearing since they

had "$no meanin^-l" ud opportunity to cross-examine the 'expertsY r°^^.r^.i^.,^ parts of the ^..p^^^^

cation79 (County Brief at 17) is simply watrue. As this Court T-ouiid in a recent wind case, "[a]

party is precluded from claiming a denial of the right of crossnexainio.atioti when that party

did not take advantage of the opportunity "Lo subpoena the witness." In re Application qf

Black Fork Wind Energ.} L.L. C., 201 3-€:lhao-54^8 at ^ 1 8p citing Richardson v. Perales, 402
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U.S. 389, 4046405y 91 S.Ct, 1420, 28 L.Ed.2d 842 (1971). Appellants' falltire to subpoena

witnesses clearly precludes their claim of denial of due process.

Moreover, this Court addressed this very issue two years ago. Appellants in the

Buckeye Wind case (UTNTJ in that instance) similarly argued that the Board deprived them of

the statutory right to call and ^,x^1^.e witnesses at the hearing, and that the Board should not

have allowed Company executives to "sponsor" th.-I application exhibits and studies

addressing those topics. The Court found that "the record belies this cor€cluslon.`g In re

Buckeye Wind LLC, ¶ 8.

Applying the Court's analysis fYom In re Buckeye Wind, it is clear that the record in

this case does, as well. First, appellants were active participants tlroughout the a.dmir€istram

tlve process in this case. Second, these intervening parties, as well as the ^e^.€^r^,l public, had

ample opporttuiiitv to be heard, and at multiple stages --_ at a public informational meeting, a

local public hearing, and 12 days of a4judicat^^^ hearing. n1rd, the appellants conducted

discovery before the hearing, participated in pretrial hearings, and filed niotions to assure the

presentation of written testimony and of witnesses. Thltty-six witnesses were called to

testify, aaid the transcript of the proceeding extends in excess of 3 ),000 pages. One hundredl

nineteen exhibits were offered, more than half of those by these appellants. l`inally, the

Board's summarv of the evidence, ^onslderatlon. of arguments, and careful recitation of the

requirements of R.C. 4906.1 O(A) are clearly presented in its Opinion, Order, and Cez°tificate.

The 103-page order is every bit as thorough as the Buckeye Wind order was, and shows that

the Board considered all points of view, including the intervenors' positions on eveTy Issue.

16



2. The presiding hearing examiner's decision not to exclude
information about an unrelated wind development project
was reasonable and appropriate.

There was testimony in the record about a turbine blade f^^ltire at the 'I'imber Road II

Wind Faa~m. UNIIIJ both sought discovery about this incident, and to crossaexami^^e witnesses

about the circumstances surrounding that incidento But Champaign Wind withdrew its con-

sideration oi`the turbine inodei used atTimer Road 11 prior to issuance €s:Cth.e Staff Report.

"f`r. Vol. X at 2557-2558, Supp. at 142-143. As a result, the Board Sta^'^"iio longer found it

reievargt to investigate the Timber Road incident for purposes of evaluating this application.

Id.

'17he Board properly ^ound that the Attomey Fxaminers reasop-abiy excluded certain

testimony about the'r imber Road incident since, like the subpoena requests, it did not relate

to any turbine proposed for this pr^^ect. 'I'lie Board found that:

T'he distance in which turbine blades traveled at a diff-erent wind
farm with a turbine inod.ei tiiat is not urgder consideration in this
proceeding is not a fact of consequence in deteriniriiri,^ whether
the proposed setbacks considered within the application at hand
are reasonable; thus, it is irreievarit. Furthermore, counsel for
UNU was permitted to questiora Stat^^^ witness on how tiie
'C'imber t^oad. 11 blade sigear iriciderit affected Staff s determitAa-
tiora of appropriate setbacks iri the ir^^starat application.

Champaign Wind (Order at 13) (May 28, 2013), UNUI App. at 24. ^^^ had ample

opportunity to inquire into matters relevant to this application. `17iie Board's ruling should

be affirmed.
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3. The presiding hearing officer's decision to exclude the
Caithness database and related testimony was reasonable
and ^^wfuls

The Corr-^any9s witnesses and Staff s witnesses both offered expert testgniony based

on their experience in the industry. As with all experts, that experience is developed from

many sources. While many of those sources mig.1-it, in and of themselves9 constitute hearsay

if off"er€;d at hearing, expertise devel®^^d from them is not.

LNU witness W illiam Palmer was also permitted to testify as an expert witness based

both on his experience and knowledge derived from sii-nilar sources. I^e was permitted to

testify about accidents due to blade throw that he b.a.ct stLidied through biscareer, `I`r. Vol, VI

at i^^^ (Supp. at 124), aiid specifically about his observations of the l'imber Road 11 ir€ci-

dent, 'I'r. Vol. VI at 1448 (Supp, at 125). He was not precluded from offering his opinion

about the application, or the limits that he believed the Board shot€l€1 impose on any ultim

mately approved siting.

Mr. Palmer's specific reliance on a document of questionable reliability and veracity,

however, was excluded. Cl-aarr^^^^gr^ Wind (Order at 10) (May 28, 2013), U:'^U App. at 21.

Neither Mr. Palmer nor T1NTIFL7 identified wlio authored or maintained the database, outside of

noting that it was one of several citizen groups that track failures of wind turbine coragoa

iients. Other than representations tb.at.Mr. Palmer 1iad himself offered contributions that he

had verified, no possible way existed for UNU, Mr. Palmer, or the Attomey ^xa-mir,ers to

independently verify whether the database's information was reliable.

Staff witness Coriway testified that he had reviewed some of the reports contained in

the Caithness da,tabase. He state€itYiat a number of the links were broken, and that there
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weren't many speci^'̂ cs regarding the reported incidents. 't r. Vol. X at 2507, Supp. at 140.

Ev^^i UNU witness Palnier conceded that he could not attest to specific instarac-'s since there

were not a lot of cases where data was given in detail. Tre Vo1. VI at 1481, Supp, at 128. He

acknowledged that this was because many o:^the irastancCs were merely press reports that did

not perform rigorous measurements or analysis. Trv Voi. VI at 1.485s Supp. at 129,

T'he Caithness database that the Exaniiners excluded from the record in this case was

not compiled by any or at the direction of any witness wlio testified in this case, UNU witn

ness Palmer was properly permitted to testi.57 with respect to his personal knowledge or genm

erai expertise, The Board's docis^^ii to excbude testimony based upon an unverified and

unreliable source, however, was entirely correct, a^id should be affirmed.

4e The presiding law judge's finding that drafts ofth^
application and Staff Report were inadmissible did not
deprive parties of the right to meaningfully inquire into
the development of positions and r^^^^nm^^dationsa

Wlii^^ the Board's discovery rules are and should be broadly construed, they should

not, without a compelling demonstration, be extended to every version of any doca^^ent.

U^7U's reliance on Consumers' Counsel v, Pnb, Lr^iL Comm., I 1 I Ohio St.3d 300, 2006-

Ohios5789 is misplaced. The appellant in the Consumers' Counsel case sought to discover

the existence a-nd content of executed side ag°eements. While the Court found that conces-

sxons or inducements in side agreement may have X^e-In relevant to determining whether the

parties seriously negotiated the stipulation at issue, they were not relevant to the merits of the

terms of the stipulation its^lf. Quoting from its decisioal in Cons°tcllation Ne.wEn^riDrâ Inc. v.

Pub. Util. Comm., 104 Ohio St.3d 530, 2004^Ohi€^^6767, 820'NaE.2d 885, at 114^ the CourL

noted that:
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no agreement among the si-gnatory parties to the stipulation can
change the term. s of the ^^^pulatien, Either the terms of the strpm
^lation are, or, their face, beneffieial to the ratepayers and the
public or they are not. Even if there were side agreements
among the signatory parties, these agreements would not change
the public benefit or detriment of the stipulation.

Consumers' Cou^^el v. Pub. Util, Comm,, I I l. Ohio SOd 300, 2006-Ohie-5789 at T180,

The Consumers' Counsel case does not stand for the proposition that drafts of appliw

eatiox^s are relevant. Quite the eoratrary, The contents of an application either sa^^sfy the

statutei-y requirements or they do net. A draft application is no more relevant to a case #^aii a

draft stipulation would have been in the Con,^umers' Caun:^^l case, UNU has failed to show

what relevance draft versions of applications and reports would have when the final versions

were available, produced, and witnesses were adduced to support them,

This case is equally distinguishable from the Shore v. Best Cuts, Iiice, 8th ^^st,

Cuyahoga No. 77340, ^^^0 WT1 1754007 (Nov. 30, 2000) case relied upon by UNTU, In that

case, earlier, rejected drafts of agreemeWLs were pertnAted to be discovered since provisions

were "extremely relevant to the meaning" of a provision in the disputed ee^traet. By con-

trast, there are no contract provisions to interpret here. There is no issue here about the

meaning of the contents of the application,

Tille saine rationale applies to 4l-ie draft Staff Re^s^r^: in this case. While counsel for

UNU was not permitted to ask questions about the specific language in the draft= he was not

precluded from askixig questions about ^taff's investigation le^^ing to th^.° final recom-

mendations in the Staff Report. Indeed, the Atterney:Exarxainers at no time prohibited

counsel from asking questions about prior reeommerada^^^^^ that may have been considered

but not included in the final Staff Report. Tr. Vol. X 2563-2566, Supp, at 144-147. Either
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the terrns of the Staff Report, €r5i their face, justify the Board ^^aff s recommendations or

they do ncst,

But, more importantly, LTNIIU has failed to demonstrate how its inability to inquire into

specific language 1rF drafts of the Staff Report and t1-le application prevented it "°firom cony

ductz^g a fair and reasonable 1ii€1u1r^ into the protectiveness of t1ie certificate conditions."

The length of the evidentiary hearing, and the lengthy and comprehensive body of evidence

adduced belie UNU's assertion and show otherwise.

C. Motion to Reopen

UN^.^ filed a motion to reopen the hearing record for the adniiss1€sra ofwhax it calls

"newly discovered" evadencee Ohio Administrative Code 4906-'11-1.7(^) authorizes the Board

to reopen its hearing record prior to final decision for new evidence that is not merely cumu-

1ative. While the proffered re-por^ may not have been finalized before the conclusion of the

^eariiigq the Board properly foi,and that its admission would be cumulative in nature.

C^^^^npaa^n Wind (Order at 15) (May 28, ^^13))x UNLJ App. at 26.

^^^ ^ ^ only argument in support of its proposition on appeal is that the proffered

report "contradicts [Company witness] IIess1er's opinion in BW 11 that a 44 dBA limit is

protective and eviscerates the caatzre basis for OPSB's adoption of'that l1mit.^^ But, as the

Board noted, evidence to that effect had already been offered by UNITU and admitted into the

record, The Board's review of the report revealed 4'that it is neither inconsistent nor c€sntra-

dictory with the position that 1;INIIJ presents in this proceeding." Champaign Wind (Order at

15) (May 28, 201 3), U-NU App. at 26.
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Proposition of Law No9 III:

The Power Siting Board adopted a noise control plan that was reason-
able and lawful under R.C. 49®6al0a 1^n re Applzcat'is^^ ofAm6 Transm.
Syss, Inc., 125 Ohio St.3d 333,2010-Obiow1841, 928 N.E.2d 427a

Wind turbines produce noise. No-one doubts tbis, It is also wellaestabli shed that

some individuals will be bothered by the noise made by the turbines, but that individual

responses vary greatly. Not everyone will have the same experiences or reactions to turb^ii-e

noise,

It is simply not possible to satisfy everyone, or to eliminate all impacts that wind tur-

bines will have in tb%e corr^munity, And nowhere does Ohio law mandate that a wind project

be noise-free.

The Board found, as a matter of fact, that the noise parameters from C',ham-paign

Wind's study were adequate to comply with R.C. 4906, l ^(A)(3), Champaign Wind (Order

at 63) (May 28, 20I3), UNU App, at 74. The Board reasonably and lawfully adopted these

parameters and rejected UNU' s extreme position that, if adopted, would virtually guarantee

that no turbines would be consta^^^^ed,

The law does not require a project to be impact-free. Rather, the law states that the

Board may only grant a certificatefor the construction, operation, and maintenane; of a

rnayor utility I`acili-ty if it finds and determines, among other things:

(3) That the facility represents the minimum adverse environ-
mental impact, considering the state of available technology and
the nature and economics oI'the various alternatives, and other
pertinent considerations;
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(6) That the facility will serve the public i^-iterest9 convenience,
and necessity.^ * * *

RoC. 4906.1 O(A)(3), (6), App. at 1.

ij'NJ°s claim that the Board violated its duty to approve projects witli ini.^imum

adverse impacts represents as view ofthes€^ ^tand.ards> This view, however, that is neither

reasonable, nor supported by the record in this case.

A. Noise levels adopted by the Board

The Board adopted rg^^se parameters for the facility from Champaign W^i'ld.}s ^^i-nw

prehen^ive noise study as a condition €^fthe Company's certificate. The ^tLid.y provides

operational noise parameters for tY^e facility that must be met. Champaign Wind proposed

that the turbines be sated wliere sound levels at nonRparticip^^^iig residences would be below

the average sound level (Leq) for the site, plus 5 decJibcls (dBA). C1^ain paign°s nighttime

noise design goal for the project, based on the average Leq of 39 dBA soamd level, plus 5

dBA, is 44 dBA. Application at 76, Supp. at 7; Amended Direct Test. of D. Hessler at 5, 7,

^'tI App. at 3 3 7, 3 3 9.

The Staff recommended a condition (Conditgori 49) requiring Champaign Wind to

operate its turbines at no more than 44 dBA during ^^ighttime hoti.rs, as proposed, v xid no

more than the greater ofJ44 dBA or the actual measured anibient Leq plus 5 MA at the locan

tior^ of t-lie receptor during daytime hours, Staff Report at 59, Suppa at 75. I'he Board

adopted Champazga-i Wind's design criteria, as conditioned by its Staff, but mod.zfied. St.a3f's

condition to include an Leq averaging system to ^^^^^^ short-temi deviations and. to fiirther

protect nonparticipating residents from an average Leq of 44 d.BA. over a ^^-minute time
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period. 'I'he Board found that these noise parameters would mitigate noise emissions during

operation. Chatnlaaign Wind (Order at 63) (May 28, 2013), LTNU App. at 74.

^hainpa^gn "^ind presented noise studies and recommended an acceptable sow-id

level for its wind facility. 'Il^ Board determined that Champaign Wind's noise assessment,

in c®njLmction with the certificate ^onditions, reasonably represented the minimum adverse

eiivg^^^^^eni;al impact to nonparticipating property owners under R.C. 4906,10. LTNU asks

the ^ourt to reweigh the evidence and su^^^ittite its judgment for that lawfully exercised by

the 1^oard. TUNU requests that the Court reverse the Board and amend the c^^^^ca^^ by

replacing the Board's noise condition with its own, which the Board considered and properly

rejected below. But the Court's function is not to reweigh the evidence or to choose between

a^^^mative5 fairly debatable a^^^matives. ClevelandElec, Illum.. Coo v. Pub. ^^iL C€^mm5 46

Ohio St,2d 105, 108, 7r, 0o0.2d 172, 346 N.E.2d 778 (1376),

B. The Board's factual determinations are ad^quatelv
supported by the evidence of record, and should I;e
upheldo

1. ^^andard of Review

Pursuant to R.C. 4906,1 2, the Court mtist apply the same standard of review to Power

Siting [Board] determinations as it applies to orders by the Public Utilities Commission. In

reApplication ofAtn. Transm. Sy.s,i Inc., 125 Ohio St.3d 333, 2010-Ohio-1841, 928

N.E.2d 427, T 1 7, citing Chester 71,vp, v. Power Siting Comrn,, 49 Ohio St.2d 231, 238, 361

NoE.2d 436 (1977). R,C. 4903.13 applies to Board proceedings pursuant to R.C. 4906,12,

and provides that an order "shall be reversed, vacated, or modified by this court only when,

upon consideration of the record, tr^^ court finds the order to be unlawful or unreasonable,"
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Constellation NewEnergy, 1"nc, v. Pub. Util. Comm., 104 Ohio St.3d 53 0, 20049()hzo--6767,

820 N.E.2d 885, 150,

I;nder the "unlawful or unreasonable" standard of R.C. 4903,13, the Court should not

reverse or modif^ a determination unless it is maniiestiy against the weight of the evidence

and so clearly unsupported by the record as to show misapprehension, mistake, or willful disn

^^gard of dtiiy. Chester Twp. V. Poi-ver Siting Comm., 49 Ohio St.2d 231, 238, 361 NE2d

436 (1977). The appellant bears the burden of showing that the Board's decision is against

the manifest weight of the evidence and clearly unsupported by the evidence. AK Steel Corp.

v. Pub. Utii. ^^mm, 95 Ohio St3d 81, 765 N.13.2d 862 (2002).

The Court has consistently refused to substitute its judgment for that of thu [Board] on

evidentiary matters. See. e.g., Payphone Ass'n v, Pub. Utiio Comrn., 109 Ohio St.3d 453,

2006MOhio-2988, 849 N.E.2d 4, T, 16. It should refuse to do so here, as weil. iJ ►ef^^ene-,

should be shown to Board determinations where, as here, the Board applies its specialized

expertise and discretion, Cinciiinati Bell Tei. Co. v. Pub. Util. Comm., 92 Ohio St.3d 177,

180, 749 NeE.2d 262 (200 i)Y Weiss v, Pub. UtiL Comm.r 90 Ohio St.3d 15, 17-18, 734

N,E2d 775 (2000).

2. The evidence supports use of the Leq metric as a reas^^naw
ble standard for background noise.

LTMI's objections to the noise limits adopted by the Board lack merit. UNU disputes

Cha.rnpaign`s use of the Leq metric for setting noise limits, the 39 dBA average Leq level

testified to by the Company's witness, and the Board's approval ol'these limits in iight of its

decision in the first phase of this projewt. But the evidence of record supports the Board's

decision, which is entirely consistent with its other decisions in this field.
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The noise condition recommended by the Board Staff and approved by the Boo.rd was

developed from an Environmental Sound Survey and Noise Impact Assessment ("'Study")

cotiducted by David Hessler, an acoustical consultant with Ilessler Associates, Inc. UNU

Supp, at 15. The objective of the Study was to determine ho,,;v much natural sound was likel^r

to be preseigt and consistently available throughout the site area to mask, or obsetire91aot^iitaa1

noise from the project. The impact -fro^ any new power generation project is essentially a

function of how mucli, if at all, its aioise exceeds tlic background sound level that would

otherwise exist. Id. 'i estimraxiy from I1'^IJ witness Richard James challenged Mr. Hessler's

methodologies, findings, and conclusions,

The Board thoroughly evaluated all of the acoustical evidence in the record. It first

oonsidered whether Champaign's background noise evaluation was reliable. It reviewed

I'actors such as farm equilaineigt or other mac1^inoryY vegetation, and wildlife that could influ-

o^^^ background noise 1evels, 'I'he Board found no undue influence or bias in the lgack-

ground noise study, atid fouiid that the record affirmed that tl-io sttady was, in fact, relaable.

C1^^^^^ign Wind (Order at 6 1) (May 28, 2013), j TNTU App. at 72.

The Board then considered wlietlier use of the Leq metrlc, as opposed to a residual

(L90) sound level, was appropriate for nieasuring background sound, UNU argues that the

Leq metric is not appropriate for measuring background sowid. The Leq is literally The L90

sound level is a conservative measure of background sound levels. It is the level exceeded

during'^0% of the measurement interval, aiid has the quality of filtering otit short-duration,

sporadic noise events that caru-iotbe relied upon to provide consistent and continual masking

noise to obscure potential turbine n€sise. Id, at 55, UNU App. at 66.
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't'h^ Board fc^und9 again as a matter of fact, that, "[a]lthough the evidence in the ree-

ord indicates that the L90 noise metric is a higher threshold by measuring the quietest 10

percent of a time interval, there is no credible evidence that the use of the Leq to establish the

background sound level is in anyway unreasonable or inappropriate." 1d, at 61, UNU App. at

72. The fact that Company witness Hessler normally uses the L90 metric did not persuade

tl,€^ Board to reject the r^questeduse of the Leq nietrlc hese:

L'U]ltirnately3 the record is devoid of any evidence that suivorts
a finding that the Leq is unreasonable or that it is necessar}r for
the Board to depart in our conclusion in this case frorn recent
Board precedent. We polnt out that the goveming statute ls
devoid of any mandate that applicants, have to utilize a metric
higher than the Leq, and wefnd that the Leq metric is reasonaa
bl^ and protects the pub11c interest,

Id. at 62, UNU App, at 7/3. 'Fhis is not, as I,^N-U argues, an "abandonmerit"5 of the 1.90

metric. Rather, the Board adopted the Leq metric in this liistan^^ based on ur^^ontr^-

vertes^ evidence of record.

3. The evidence supports adoption of 44 dBA as a reasonable
noise limit for this project.

The ^oar€l4s decision in this case does not, as IT^.'^U suggests, depart from past prec€^-

deait. UN-U argues the acceptance of a 44 dBA noise limit in this case is at odds with its

finding that a 40 dBA was necessarv to protect homeoNvrze} s zn. the predecessor and compan-

i^^ ^uckqve Wdtid project. UNU Merit Brief at 36. The fact that the Board has accepted a

different level in this case does not reflect a departure from past practice, Indeed, it reflects

quite the opposite.

Nothing in Ohio law or theBoard's rules mandates a hard and fast noise standard. I"®

the contrary, determining a^^e^ptable operational noise levels is a matter of judgment and dzs-
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cretloaa that lies with the ^^oard, a matter highly dependent upon the facts and circumstaiices

of each case. Nonetheless, IJN-U argues that the Board acted ur âlawliu1ly because it failed to

adopt UN-1_;'s more rigid, absolute noise standards, UNU is wTong.

There is no recognized universal industry noise standard either in the United States or

in other parts o-ILIthe worldo And no noise standard is mandated in R.C. Chapter 4906. Here,

as it is charged to do, the Board found and detern-fined that the noise parameters prol'1"ered. by

Champaign Wind in its noise study "represent the minimum adverse environmental impact,

considering the state of available technology and the nature and economics of the various

altemat1ves, and other pertinent considerations." R.C. 4906a1 €1(A)(3), App. at 1.

Indeed, the Board has previously held that noise levels as high as 50 dBA are accepta4

ble at property'^^^iidar1es and residences. See e.gt I^. re Arraeric^n1funa^^^^^ ^ower-Ohio,

Inc. Case No. 06yl358-ELw^GIN (Opinion, Order, and Certificate at 24) (Ma.r, 3, 2008)

("[olperatlona1 noise is expected to be below 55 dBA at the fence line, which is within gen-

crally accepted federal. and state standards for sensitive land uses such as nearby residential

l'ae.i1ltles'")s App, at 23; In re Fremont Energy Center, LLC, Case No. 00-1527^EL-BG''^

(Oplriiono Order, and Certificate at 16) (May 21, 2001. ), App. at 2€1 (noting that the applicant

"shall maintain sound levels resulting from tl-ie operation of the facility at or below 50 decl-

bels A scale at the nearest noise sensitive receptor").

This ^ou.rt.has ro,^ec-ted the notion that an absolute standard exists, or even should

exist, Ibr issues such as -what noise level represents th° minimum adverse impact. Spec„l;e

callys the Court has said that a ilexible standard "poses no legal problem -----^ an agency, pa.rm

t1cularly when facing new issues, may proceed on an incremental, casem1^^^cas^ basis,g" In re

Buckeye Wind, L..la,C,, 2012-Ohio-878 atk.^( 33, citing Securities & Exchange Comm. v.
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Chenery Corp., 332 U.S. 194, 202-203, 67 S.Ct. 1575, 91 L.Ed, 1995 (1947) ("the agency

must retain power to deal with the problems or. a case-g€a-ce4se basis if the administrative ^^^-

cess is to be effective").

The law requires the 13oard to balance the interests o1'va.rious stakeb.olders. The

^oa-rd d1d;ust that. ln balancing the interests of the project developer, pa..^ic1pating neigh-

bors, nonparticipating neighbors, and electric d1stribtition utilities seeklg^^ supply from

renewable energy resources to supply customers and satls.-fy regulatory benchmarks, the

Board properly rejectecl a hard and fast boundary between acceptable and unacceptable

souiid levels as UNU adv^catLd. U^^.,^"s d1saDpozaxtment notwithstanding, the Board satlsn

fied its statutory obligation below.

4. I'he record supports the Board's finding that authorized
noise levels will have a minimum impact on healtho

There is i^suffic1°nt evidence in the record to support 1n,"NUSs argumeait that wind tur-

bines are a direct caa,ise of health impacts to liumans. Moreover, the only credible evidence

demonstrates that no causal relationship between turbine noise and health impacts has ever

been scientifically demonstrate€1.

Champaign witness Dr. Kenneth Mundt, an epidemiologist wgtb. 20 years of experi-

encej testified that that there is no evidence to support UNU's claim that noise from wind

turbines, including infrasound noise, causes adverse health effects, Application at 11, Supp,

at 2; Darect Test, of K. Mundt at 28, Supp. at 90, In Dr. Mundt's uncontroverted expert

opin1on,1t is inappropriate to conelEi.de there are any causal health effects until there is

affirmative and qualitative scientific evidence to suppox l the ^^emzse, Direct 'T'est. of K.

Mundt at 17, 33-38, Supp, at 89, 91-96. Nothing in the record ref-Lites his opinion, based on
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epidemiological principles, that exposures to turbine noise or shadows, wlgiie potentially dis-

tracting or annoying to some people, have not been scientifically or epidemiologically

demonstrated to harm ^-uman health.

Dr. Mundt' s testimony is the only credible testimony on the issue of health and wi^id

turbines in this pr^^^eding. Testimony on this issue was offered by ^JNU, but ti-i^ Board

found that s'UNU's evidence in support of alleged health consequences lacks credibilityo"

Ch^^^^ign. Wind (Order at 62) (May 28, 2013), UNtT App. at 73. Specifically, the Board

found tliat:

UNUI`s reliance on I.T?TU witness Punch°s treatise is misguided,
as the article not only failed to undergo proper peer review or
scientific analysis, but aIso relied exclusively on self-reported
complaints or symptoms of health effects, which Casts doubt
over the treatise;s findings. Likewise, LJN_Ues reliance on Dr.
Michael Nissenbaum's sl[udy in requesting a 4,594 foot setback
from property botindaries relies on seif-repoa-ted health effects,
and failed to meet epidemioiogical standards to prove an actual
causal connection between turbine noise and health effects. The
Board car ,̂,^ot in good conscience find that health disorders are
caused by wind turbine noise based on L.1NU's reliance on sxud-
ies that were not properly peer reviewed and were forrr^ed on the
basis of self-reporting.

Id, The Board's finding is supported by substantial evidence, rests on a determination of

the credibility of the witnesses, and deserves substan-tiai def^renc^ on review. Conm

:^umers J Counset v. Fed, Energy Regu^^toi^t^ Comm., 808 F.2d 125, 257 (D.C. Cir, 1987).

'i"he record in this case supports the Board's fiaiding that operational iioise from the

tLirbines will not have an adverse impact at nonparticipating properties. This ^^^tual ^iridingo

made following an exhaustive review by the Board, should be a^`f^rmedo
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5. 'Y"he record supports the Board's flndang to establish noise
standards at nonparticipating landowners' residences,
rather than at the property ^^^e&

The Boa.rd reasonably found that noise limitations sl^ould be based on sound at the

residence rather than at the property lir.e. Because the ^oard found no record support for

t ,Ts claims of adverse health effects from turbine noise, it properly denied the imposition

of noise limits at property lines. ^;'^xa^x,^az,^-^t Wind (Order at 62) (May 28, 2013), T..T'^^J App.

at 73. In doing so, the :^oard logicali^r noted that "the intent of a noise regul^.Lic^^. is to co^.m

trol noise where people spend the majoritv of their time, particailarly at night"; that is, in the

resid.ence. Champaagn T3^^nd (Entry on Rehearing at 44) (Sep. 30, 2013), UNU App. at 158.

The :^oard foijnd. j_'NU"s contrary arguments to be entirely anecdotal or speculative.

46UNU fail [ed] to cite to any record evidence supporting its a.ss^^^ion that nonparticipating

land.owners° rights to ffilly use their properties will be eliminated but for a noise la^^^^^^on."

Id. UTMJ's proposed noisestand.aad.s are rigid and impractical. The law does not require that

major wind facilities in Ohio operate completely devoid of noise nor does it preclude the

possibility of any adverse reaction to noise, Such a standard is as impractical as it is unreal-

istic.

UNITU's proposed. noise standards virtually ensure that no turbines would be built in

Champaigri Courity. But much more than Us project is at stake if LNI, is sUCCCssfU^ in

having this Court mandate a noise s^tand.a.rd that is not set forth in the. statute. ITMJPs stand.w

ard would adversely impact Ofiio's economy. Both jobs and. ^taxes would be lost and d.ev^^-

op^ent. of ^^onorr^^cally significant wind farms and major wind facilities in Ohio wssuld be

hindered if not altogether precluded. UNU's standards are corgtrary to Ohio law, public pol-
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icy, and the public interest, because they would effectively preclude major wind facility

development in Ohio.

F'or exampleo .A.mo Sub. S.B. 221 required all electric distribtitlan utilities in Ohio to

derive a portion of their electric supply from renewable energy resources pursuant to

R.C. 4928e64, 'I`he statute delineates bench.,marlti.s tha: must be met and under UM; "s vgew of

the world, can not be met. The renewable energy res®lir^e benchmarks increase evet-y year

until a fteshold level of 12,5 percent is met in 2024 and mair^tamecl at that level every year

there^.f^er, ^^J^'^ unrealistic standards ignore these statutory requirements, and render

c€^inpliw-i^e difficult, in not impossible.

Across the nation, states are competing for green power ^omp^ai-i^^^ to locate in their

territories and develop facilities using ad-v^^ed technology to generate alt-emativ° and

renewable etnergy. The Ohio legislature has made a policy choice to require the growth of

significant wind farm ^evela^pmeiit for the generation of renewable eiiergy in Ohio. Many

families in Champaign County made the choice to lease property on their farms to

Champaign Wind to construct and operwL^ turbines for this facility. These leases will proa

vide farmers with mtich needed income to supplement declining farm incomes while pros

tecting farmland from urban sprawl.

`I'he legislature has also mandated, under R.C. 4928.02, that state policy iacilltate and

ensure diversltv of electricity supplies and suppliers; encourage the developmerit of small

geiierataon facilities; and protect at-r^^^ popailataons when considering the implementation of

any new renewable energy resource. All of the choices made h^r the legislature, farmers, a^^^.

developers, are legal z.a-id benefit Ohlo. But tlaese po1icy choices are underimlr^ed if "UNITU is
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able to substitute the Board's judgment with its own impractical and excessive noise standw

ards,

In reality, INU opposes the Champaign Wind facility in favor of their own coniget-

lng private development interests that they wish to pursue. UN-.T's interest is limited to pro-

tecting their investment properties, but they have couched these interests under the guise of

minimizing the facility's adverse envirorun^iital ln-ipacts, IJNU Brief at 44, Whether the

UNLr's development interests should be afforded higher policy status than a proposal to cre-

ate new renewable energy sources and attendaiit jobs is for the General Assembly, not this

Court, to defiermine. The General Assembly -has clearly spol^en. Promoting the greater ^^b-

l^^ interests over the much narrower l-riterest^ of a few neighbors having competing develop-

ment plans is why the General Assembly created the ^oard. Here, the Board weighed the

evidence and made a determination supported by the record, Nothing more is r^qu-ired, The

Board should be affir^^ed,

C. Comprehensive conditions imposed by the Board
assure that adverse impacts will be minimized, and
that the public interest is adequatei^ pr^^te^.teda

As noted above, the Board realizes that not all citizens will be equally affected by the

noise ^rom wind turblnes. Marginal no4.se impacts -from the operation of the Champaign

Wind facility will be minimized by conditions the Board has imposed in Champaign Wind's

certificate, 7''he Board accepted further noise restrictions recommended b^r its St^.f^^ and

gt^eff iniposetl additional restrictions ox righttime noise, Condition 46 ordered bv the Board

addr°sses the acceptable outside sound levels. Chaa^^aign Wind (Order at 88) (May 28,
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2013), U^.r= App. at 99. 'I"bi5 means that project s^ouizd levels will be limited to levels that

do not lead to significant complaints.

In addition, Condition 48 of the certificate incorporates a complaint process to facill»^

tate the rnltlgat.ion of noise violations. "f'he complagnt condition reads:

(48) The Applicant shall develop a c€sm. plairit resolution pao-
cess that shall include procedures for responding to complaints
about excessive noise during construction, a-id excessive noise
and excessive shadow flicker caused by operation of the facility.
The ^on^plaant resolution process ^hail include procedures by
which coxr°fplalnt^ can be made by the pablic, ^ow com plalnts
will be tracked by the Applicant, steps tihat will be takeri to
interact wit-h the complainant and respond to the complaint,
steps that will be taken to verify the merits of the complaiixt, and
steps that will be taken to mitigate va1^d complaints. Mitigation,
if required, shall corisist of either reducing the impact so that the
project contrlbwion does not exceed the requirements of the
certificate, or other means of mitigation reviewed by Staff for
confirmation that it complies with this condition.

Id. at 89, UNU. App. at 1 oo.

By adopting this complaint process, the Board has recognized the importance of

maintaining ongoing compliaa^ace with acceptable noise levels, and the need for effective

enforcement mechanisms if and when compliance falls short. The Board found that this pro-

cess "w1llpxotect the public interest by ensuring that nonparticipating residents will have an

avenue by whlcl.s their concerns about unacceptable levels of noase for the proposed project

can be resol^ed,'Y Id, at 63, ITN-U App< at 74.

This conditloir implements a two-tiered complaint process to address complaints, such

as noise, involving the operation of the facility. Condition 48 creates one tier and provides

for notification to Staff. It is limited to mitigation and performance. The other tier already
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exists in the law and involves a f®rrnal complaint process for certificate violations urider

R.C. 4906o^ ^ and R.C. 4906.98, and Ohio Adm. Code 4906m9-01.

Proposition of Law No9 IV:

The setbacks adopted b^r the Boar^. are reasonable, law^"til, and supx
ported by the records In re Application ofAm. Transmq Sys., Inc., 125
Ohio Sts3d 333, ^01il-Ohloml841s T 17 (2010).

A. I'he setbacks approved by the Board comply with
the setback requirements of R.C. 4906.20(B)(2)e

R.C, 4906.20^^^(2) has two minimum setback requirements: one for property lines

arid another for habitable residential ^tructures. The statutory minimum setback from non-

participating property lzaies is 541 feet, while the minimum setb^ck from habitable residentlal

structures is 919 f-ect." Champaign -Wind (Order at 36) (May 28, 2013), UNU Appo at 47;

Appl^cat^^^i at 135, Supp. at 9. All the turbine locations approved by the Board meet and, on

average, exceed statutory requirements. Champaign Wind (Order at 36) (Ma.v 28, 2013),

UW1 App, at 47; Application at 135, Supp, at 9. In fact, the average set back distance

Under the R.C. 4906.20(B)(2), the propeTty l^ii.e. setback is detem-tined by
mi ultiplying the maximum height of the turbines (492 ft) times 1.1 (492 x 1,1 ::_: 541 ft.).
For the residential setback,R.C, 4906.20(B)(2) requires that the turbine be at least 750 ft.
away from the tip of the of the turbine`s a^earest blade at 90 degrees (169 ft.). 750 ft. +
169 ft, === 919 ft., the statutory minirait€m, residential setback.
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from residential structures is 1,521 feet, well in excess of the statutory minimu.m.& Appizcaw

t^^n at 135, Supp. at 9.

B. The setbacks approved by the Board will serve the
public interest, convenience, and necessity as
required by R.C. 4906a10(A)(6)Q

The appellants argue that R.C, 4906.20 does not offer enough setback protection.^

'Arri°bher the Board-approved setbacks are reasonable is a question of fact, and the Court

should not reverse or modify a factual determination of the ^oard "unless it is manifestly

against the weight of the evi-dence and so cIear^y unsupported by the record as to show mis4

apprehetisiony mistake, or willful disregard of duty." Chester Twp. v. Power Siting tfomm.,

49 Ohio St.o2d 231, 238, 361 MEM 436 (1977).

In the main, the Court has already heard and decided arguments regarding blade shear

and setback adequa€;y. In re Buckeye Wind, LLC, 131 Ohio St3d 449, 2012-Ohio-878, 966

N,Ee2d 869, jj( 20-21, 34. Like here, the appellants in Buckeye argued that all setbacks

H.B. 59 aniended R.C. 4906.20(B)(2) to increase the mi^^imuin setback requir^-
meiit for habitable residential structures effective or^^ September 29, 2013. Although the
General Assembly increased the statutory minimtarra setl^a-vk requirements for habitable
residential structiz.ires after the certificate w&s issued in this case, these new setback
r^quirem-ert,ts do not apply heree The current version of R,Ca 4906.20^^^^2^ s'Lates that
"for any , . . exist^^g certification app^^cecions that have been found by the chairperson to
be in c,amp^iarz^e with division (A) of section 4906,46 of the Revised Cod-V before the
effective date of the amendment of this secti^ii by H.B. 59 of the 130th general assembly,
th^e distance shatil be seven hundred fifty feet instead of one thousand one htmdred
twenty-five f^et.y" 'I'lie Board Chairman found that Champaign Wind's application com-
plied with R.C. 4906.06(A) on July 1 tj 2012.

tJNtJ clazns the wind facility does not "represent the mzrarga^^ adverse impact"
under R.C. 4906.1O(A)(3). The ^oard did not analyze the setbacks a^iider
R.C. 4906. t O(A)(3). Rather, the t^oard found that the setbacks serve the public interest
iinder R.C. 4906. 1 O(A)(6). Regardless, the r-vcord clearly shows the setbacks are
reasonable and will protect the public under either R.C. ^906, 10(A)(3 )or
R.C. 4906,1 O(A)(6).
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should betneasured in relation to property lines and not from resxdelixial structures, Id. The

Couft rejected those arguments because it found tl-iat the setbacks and the ' .^oard-approved

coaislitions were reasonable. In re B^ck-eye Wind, LLC at fiT20, 21, and 34 ({oTlae neighbors'

fourth proposition contends that the boa.rclrrapproved setbacks are not suplsorted 'oy the

record, but arnple evidence supports the order, and numerous coraclitioris in the order will

er^stire their adequacy.") ^"^^ Court should reach the same coiiclusion here.

The setbac^,.^ for occupied structures and heavtlywtraveYed
roads far exceed the statutory minimum and those recomw
men€^ed by the turbine manufacturers.

The record shows tlaat the setbacks adopted by the Board comply with Ohio law and

are reasonable. Staff witness Andrew Conway, a registered professional engineer, reviewed

the setbacks for this prQj ect. Conway Direct at 2-6, Supp, at 1 0di-1 04, Claam,^^^ign Wipid

(Order at 35-45) (May 28, 2013), U.-1V[J APP. at 46-56. Mr. Conway has to date assisted in

the investigation of nine wind farm projects. Tr. Vol. X 2502, Supp. at 139. Mr. Conway

examined the turbine manufacturers' safety manuals. Conway Direct at 3-5a Supp. at lOlT

103, He also contacted each turbine manufacturer to determine whether their r^^^^^enda-

tions warranted a greater setback distance than that required by Ohio law. Id.

In addition, Mr. Conway consi^.ered a formula that G:p, Energy uses to determine

appropriate setbacks for turbiiies operating under icy conditions. Conway Direct at 4, Supp,

at 102, tJsiiig the GE l'Mergy formula, he determined that a 991 foot setback from all occu-

pied structures was rmsssnable. Conway Direct at 4, Supp, at 1.€12s Chamlsaign Wind (Order

at 43) (May 28, 201 ^^^ U-NU App, at 54; Stat't'Report at 31a32s Supp.. at 4E-48. Again, this

distance exceeds the statutory minimum. It also exceeds the requirements of
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R.C. 4906.20(B)(2) because it applies to all occupied structures and heavily-traveled roads,

not just "habitable residential stru^tures." R.C. 4906.20(B)(2), App, at 3. 1itirther, the 991

foot setback recommended by Ma. Conway even surpasses the mantafacturers' recommended

setback distances, Champaign Wind (Order at 42-43) (May '48q 2013), UNU ' App, at 53R5.4.

While the appellants claim that a 1000-foot setback should apply to all roads, Mr.

Conway's decision to distinguish between heavily traveled roads and llghtlv traveled roads

was reasonable. Tr. Vol, X 2491- 2492, Supp, at 136-137. Re1^ing upon the Ohf.o 1^^^artrr

ment of Transportatao-n's definition of roadways, Mr. Conway determined that interstate,

arterial, and US routes were "heavily traveled roads" aiid he logically applied a 991 foot set-

back to these roads. Tr. Vol. X 2489, 2491^2492, Stipp. at 135, 136-137, Mr. Conway also

researched roadway setbacks in other jurisdictions, such as Miiinesota, and deterrnlned that a

541 foot sotback fbr lightly traveled roads was reasonable. Tr. Vol. X 2488- 2489, Supp. at

134w13 5 .

'I'he Board's decision to adopt a. 991 -foot setback for occupied structures and heavily

traveled roads was a fact-based determination, supported by record evidence, The Board's

d°clsaoii should be affirmed. Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340,

2007-0hio44276, 872 N.E.2d 269, ^ 29,

2. Champaign Wind will use various safety mechanisms and
procedures that will protect the public from a potential
blade shear incident.

Board-approved setbacks are just one of 'the project's many safety measures that will

protect the public. All of the turbines proposed in the application were approved according

to lritematlonal engineering standards and meet all applicabie ioderal, state, andr`or local
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codes. Champaign PPand (Entry ^ii Rehearing at 26) (Sep. 30, 2013), ITN^T App. at 140;

Staff:Keport at 3 1, Supp. at 47; Application at 83, Stipla. at 8. During the project design

phase, licensed professional engineers will r^^^ew and approve the structurel elements of the

turbines as required by state and local law. Application at 83, Supp. at 8.

The ttirhanes are equipped with unique safety features that substantially reduce the

likelihood ol`talade fallure. These include dual-lnd^^endentbra.klng systems, pitch controls,

sensors, speed controls, lightning protection systems, and monitoring systems that shut down

the turbines automatically. Champakga^ Wind (Entry a^i-i Rehearing at 26) (Sep. 30, 2013),

LTNU Appo at 140; Application at 83, Supp. at 8. In addition, if Champaign Wind decides to

use a turbine model that was not proposed in the application, Champaign Wind must file an

application for an amendment with the Board. Charnpaa^^ Wind (Ent^^ on Rehearing at 2 .6)

(Sep. 30, 2013), UNLT App. at 140. This allows the Board to ensure that, no matter what tur-

bine Champaign Wind finally selects for the project, the turbine will have the appropriate

safety m°chaiiisms and meet rigorous safety standards.

The Board also approved several conditions that direct Champaign Wind to 1mpl^-

merat a number o1'additissnal safety measures. For example, Condition 26 requires

Champaign Wind to "restrict public access to the facility with appropriately placed wamlng

sb,o5rns or other necessary r.^easures.3" Champaign Wiaid (Order at 82) (May 28, 2013), LJNU

App, at 93. Condition 39 requires Champaign Wind to coordinate with local first responders

to develop a medical emergency plan, to aid first responders in assessing and responding to

any situations that might arise. Id. at 87, UMJ App. at 98. Condition 70 requires

Champaign Wind to "provide all ^^^cal -fire and emergency s€^i-vice personnel with turbine

layout maps, tower dlagrarns9 seherriatlesp turblrie safety ^^^^^ialsj and ari emergency '44Thotir
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tollyfree telephone nLimber for Champaign [Wind]," Id. at 74-75, 98, T.NITU App. at 85w86,

109. Champaign Wind has also agreed to implement site specific safety procedures and ^onR

duct annual safety training for company person-nel and local first responders, Application at

83, Supp. at 8.

These various safety m^c-isures5 as. well as the ^oardmappr^^ed setbacks, will m^itix-

ize public protections in the unlikely event of a blade failure incident.

3. ^lade shear is a very remote risk and there has been no
reported injury to any member of the public.

Appellants paint an unrealistic and unstipported picture that the public is in imminent

danger of blade shear if this wind project moves forward. Appellants' claims are c®nt.rary to

a record that shows blade shear to be extremely rare, and t^iat it has never injured any meni-

ber oftb^ public. Cha?npaign Wind (Order at 82) (May 28, 2013), LNUT App, at 93; (EIntry

on ltebearing at 22-27) (Seli. 30, 2013), ^^-U App. at 136-141. Champaign Wind witness

Christopher Shears, who has 20 years experience in the wind industry, testified that blade

shear has never injured a member of the public. Direct 'I'est. of C. Shears at 1-3, Supp. at

107-109. Champaign Wind witness Michael Speerschneider, who has worked in the wind

industry for a decade, testified that blade shear is extremely rare and that there are no

reported cases of any member of the public being harmed by blade shear. Speerschneider

Direct at 2, '^^ ^NIU Supp. at 28-5, 292. See also Poore Direct at 5, UNU Supp. at 325.

Champaign Wind witness Robert Poore, who has over 30 years of experience in the wind

industry, testified that blade shear is an unusual occurrer^ce, despite the fact that over 200,000

turbines are i^.st^.lle^. worldwide. Id. at 1-5, ^,r^^. 9, ^.^; Supp. at 321-325.
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Sta^'f'witness Conway personally researched whether or not ai^ay member ol'tlae piablic

has ever been injured because of blade shear. Tr. Vol. ^^^47,1'^ TSupp. at 249.

Mr. Conway discovered that no i-nember ol"tlie public has been nqjured due to blade shear

and that blade shear incidents are extremely rare. Tr. Vol. X 2493, 2547,1(TNIJ Supp. at 236,

249. l;vera UN-:i's own witness, William Palmer, admitted that x`[^lade] failure rate is r^lam

ti^^ely low as human experience dict^.tes,^Y l^^.lr^.er l^arect at 1 ^, ^^^^; Supp. at 4 10.

Vvlhille appellants exaggerate the t}^cat ol`injury due to blade shear, the record tefls

another story. The evidence shows that blade shear rarely happens, and that it has never

injured a member of the public. Nowhere does Ohio laNv require an impactn or darnageafree

project.

4. The Board's decision to reject the appellants' proposed
1,640-foot setbacks was reasonable based upon the record.

The appellants' proposed setback distance of 1,640 feet was based primarily upon an

inaccurate iriterpretatiori ol'the turbine manufacturers' safety manuals. Champaign Wind

(Order at 42) (May 28, 2013), UNU App, at 53; (Entry on 1^^^earir^g at 22-27) (Sep. 30,

2013), UNU App. at 13 6-1 4 1, No turbine manufacturer recommends such extreme setbacks

for norniaI turbine operations. '1'he 1,640-foot c1earat~ace distance discussed in the turbine

safety manuals re-lates strictly to temporary emergency situations, to ensur° that the area is

adequately cordoned-off in the eveait of a turbine incldent. Chainpaaga^ ^^ind (Order at 42)

(May 28, 2013), UNU App, at 53; (Entidr on Rehearing at 26) (September 30, 2013), UNU

App. at 140. ^harnpaign Wind witness Shears testified that these emer^^:iicy situations

would be akin to measures taken in the event of a gas leak by a road. Tr. Vol.1V at 909m910,

Supp. at 117m 11 8o 'I'^.e Board agreed, find1rEg that these "refer to recommended temporary

41



clearance areas in the event of temporary safety situations such as fire or overspeed, akin to

temporary evacuations that might take place during a gas leak, and are not r^^omi-nendes^

permanent setback distances." Champaign Wind (Order at 42) (May 28, 2013), LTN^.^ App. at

5 32 :

For €^^arnple, tJNIJ relies upon the turbine manufacturer RePower's safety m^ua'i.

UNU Brief at 34. The RePower safety manual, however, recommends a temporarT clearance

area of 1,640 -feet only when the turbine is on fire or spinning uncontrollably. Application,

Exhibit R- RePower Safety Manual at 76 (excerpt); Supp. at 153. The turbines do not n€^^-

mcilly operate while on fire or spinning ^^controllably. In addition, this recommendation

relates to temporar-ily rem€^^^irag people frorn the clearance area ift.hese emergency situations

occur. Id. This recommendation does not suggest that the clearance areas should apply to

residences or property lines during normal operations.

Appellants misconstrue the language of the Nordex and the ^'^arnesa safety manuals,

as well. UNU Brief at 34; County/Townships Brief at 11 . The ^^earanc° areas cont^ined in

the Nord^x a-rid Gam. esa safety manuals address temporary clea,.̂ ances .fssr fire emergencies,

not setbacks for iiormal operations. Application, Exhibit Ra Nordex Safety Manual at 52

(excerpt), :^uppa at 15 I ; Application, Exhibit Rm Gamesa Safety Manual at 42 (excerpt),

^upp, at 148. Because these emerger^cy distances were never intended t^ be applied as seta

backs for nor^nal turbirie operations, appellants' arguments for 1,640-foot setbacks were

found to be unreasonable. Chainpai,^^ TVind (Order at 42) (May 28, 2013), UN'U App. at 53;

(Entry on Rehearikig at 26-27) (Sep. 30, 20 13), UNU App. at 140-141;

In addition to its i'la^ed ^iiterpretatiox^ of the turbine manufacturers' safety manuals,

LTNU's reliance upon its witness Palmer is no more availitig, UNU Merit Brief at 32. He
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developed his 1,640-foot setback recommendation based on two alleged incidents of blade

shearro Id. In one instance, a blade part allegedly traveled 1,640 fbet during a blade failure

incident in Denmark, Mr. Palmer, however, admitted that it is unusual -for blade pieces to

travel 1,640 feet when there is a blade shear incident. Tr. V®i. VI at 1 473-i474s Supp, at

1.25-127. Because thv-r^ was very iitiie evidentiary suppoa^t for iNIre Pairner's is640y:^oot setw

hack recommendation, the Board correctly rejected his pr€^^^sa1.

IJNU also argues that the blade shear incident at the Timber Road T-T wind ^^ justi-

fies a deviation from the statutory setback requirements. UNU Merit. Brief at 33. Timber

Road 11, however, involved the Vesta-s turbine model, which was not approved for use in this

project. Champaign Waaid (Order at 4) (May 28, 2013), UNC^v Appo at 15. 'I'he Board also

found the testimony of UNU witness Milo Schaffner, who testified about the blade shear

incident at Timber Road 114 was not credihie. Champai,gn Wind (Order at 4 1) (May 28,

22-0 13)Y "NU.App. at 52; (Entry on Rehearing at 25) (Sep. 30, 201'j), ^^^^ ^pp, at 139. The

Board di^cLissed the weaknesses of Mr. Schaffner's testimony in its Opini^^^ and Order:

[A] ithough UNU claims that testimony regarding the Timber
Road 11 biade shear incident demonstrates that shmed blade
pieces have travelled a distance ofa^Pr^sximateiy 1,500 feet, the
Board notes that UNU witness Schafner (sic) acknowledged
that: he did not view the pieces until two to three days after the
incident; he did not actually measure distances until four to five
days after the shear occurred; the small pieces of fihergiass may
have been blown -flurther f&or; their original landing spots; he
did not know whether the pieces had been moved; and children
in the area were picking tip the blade pieces, Opinion and Order
at4io

The Board reasonably rqjected Mr. Schaffner's testimony, relying iigstead on the ^ffi4

ciai 'l'imber Road 11 incident report that was the product of a thorough investigation.

Cdia.^pa^gn Wand (Order at 4 1) (May 28, 2013), IJNU App, at. 52. The official l'imber Road
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11 report indicated that the larger pieces of debris traveled as far as 764 1^eet (233 meters).

'I'aml^^^ Road 11 Incident Report at 4, LTNII Supp. at 436. The Court should not substitute its

judgment for that of the Board on this evidentiary issue. Payphone Ass'ai v. Pub. Util.

Comm., 109 Ohio St.3d 453, 2006 Ohio 2988, 849 NX.2d 4, Ji 34.

Proposition of Law No9 V:

'Y^^e decommissioning plan ordered by the Board is comprehensive and
adequately durable to meet future oblfg^^^onso

Decommissioning is one of many factors to be considered by the Board when it

reviews a commercial wind application. &e, e.g. Ohio Adm. Code 4906-17L08y App. at 13-

18. I fnless replaced or repowered, megawattmscale turbine generators typically have a life

expectancy of 20-25 years, after which they are retired and the obligation to decommission is

tri ggered. Champai,^n Wind (App^^cation at 159) (May 15, 21-012), ^^pp, at 10; Id. (Staff

Report at 36) (Oct. 10, 2012), Supp. at 52. The applicant's a^^coirgtriissioriirig plan is com-

posed of^^^ primary components: (1) dismantling and removal frorr^ the site ofiurbiii€^^ and

associated facilities; aiad (2) financial insurance to assure that adequate funds are available to

accomplish ttic job.10 Champaign Wind (Application at 159) (May 15, 2012), Supp, at 10.

The Board noted ttiat decornmi^^ioning is an important issue in its deli^^rati€sris.

Cha^ipa.ign Wind (Order at 72) (May 28, 2013), U.-l'^U App, at 83. To address this subject,

the Board approved Condition 52 to the certificate. 'I'h^^ ^oi-id6ti®n is very comprelgensive

10 To be clear, the applicant's obiggatia^^ to local highway authorities to ftmd road-
way improvements and repairs to darnaged roads is NOT on appeal in this case. While
the obligation could arise during any phase of^^^ ^roject, including turbine decommis-
sioning, it is addressed in different certificate conditions, 27-30, which the Couiity has
not challenged. County and `I'r^^^ships Merit Brief at 9-10.
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and durable, as it must be to address an obligation that arises likely many years into the

future. Id. at 91-95a LJNIJ App. at 1 0-1- 106. In summaryx the condition directs that

Champaign Wind file a final decommissisan ing plan not less than. 30 days prior to the pre-

construction conference that must:

Designate f.ata-re uses of reclaimed iazid., describe engineering ar^d ^qui^^
^ent to be used and include a timetable for various actions to be tal^en,

Revise and submit antipd:ated piar^ every ^-jve years to reflect engineering
and reciamatioii advaigcements;

Obligate the certificate holder to fun.d," at its sole eNpense, the expenses
associated for each turbiiie decommissioned wiiere the turbine reaches the
end of its useful life or can no longer be operated. withiii the terms of the
certificate;

0 Mandate recycling of materials to the fullest extent possible;

Require hiring arad. use of an independent certified professional engineer to
estimate total decorrmissioniiig costs (witiiout regard to equipment salvage
value) and to calculate and allocate total costs on a per timeline basis for all
turbines constructed or under con.stra<ctiona and,

Require a certified statement from the ^onstructic^^^ operator that fuiids adem
quate to cover t3be obligation iiave been posted.

Appellant County and'1cswnsb:i^^ concur with the lion's share of the decommissioning c€sna

diti^^ approved and ordered by the Board. See, e.g. 'I'r, Volo VI at 1383-i 3$4, Supp. at 12i 9

i ^^; Tre Vi:TI a.t 2084-2085^ Supp. at 1. 31- 13Z, "( be Cotinty argues that total decomrnissions

ing costs should be considered without regard to equipinent salvage value, as pr^posed by

the applicant, due to its market volatility. Tr. VI at 1398, SLipp. W, 123. The ^^oard agrees

A deco^^a^issi^srzir^^; ft^aci is created as "back stop" ^ding that is, money
deposited or security obtained in a -particuia.r amount tO be draw.-s. upon only if tb.e wind
karm operation cannot meet its decommissioning obligations out of then-availabie oper-
ating funds, Tr, Voi. VI at 1378, Sutapo at 120.
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and made that quite explicit in the condition that it approved. Champc^^gn Wind (Order at 93

(Condition 52(g)) (May 228, 2013), LTNU App. at 104. The certificate r^q-uires that an

independent registered professional engineer be hired to estimate the total cost (including a

10% contingency adder) to implement the approved decommissioning plan. The engineer

must review and revise (as neoessary): cost estimates based upon current inforrnation. To

determine an initial funding level, t.ota, d€°conm-iissioning costs are spread over all facilities

to derive a ;4Per turbine'9 amotint. Decommissioning is subject to regular, ongoing Board

oversight. Cost estimates are to be reviewed every five years and, as necessary, recalculated

to ensure adequate available funds to meet decommissioning financial obligations eL that

point in time. Id.

County and Townships argue that using a per-turbine amount may understate the

actual cost to decommission that turbin°. County and Townships Merit Brief at 9- 10. The

County and Townships misunderstand the certificate condition. The per6turiZine amount is

neither intended to reflect the actual cost of decommissioning nor is it a ceiling or limit on

what will be spent for such activities. The actual cost to decommission a turbine will be

det^miined when it is per^ianontly taken offline, a deoision. that likely will not occur for 20

or perhaps 25 years or more. The rationale for calculating a "peruturbine" amount is simply

to derive an initial funding level that, again, will be subject to review and regular update to

ensure availability of adequate resources. This will allow the fund to grow in the early ssiaer-

ationai years oi`t^e wind fartn, when any decommissioning obligations are unlikely, and wi1l

ftir^^er permit cost recalculations a based on changing and tiaenwcurrent circumstances.
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Appellant's pref^re:^^^e for a s'nor^er plan review interval (two-three year^)12 and to r^quare. a

greater "front-loading" of funds into the decommissioning account should be rejected to

avoid unnecessary and prohibitive up-front costs that could skew the econom^^^ of the pro-

ject and ^^wart its construction.

Again, decomn$is^^oning is an important issue to the Board, and it approved a €;om-

pr^^^^^ive condition to address gto The differences between the County and the Board arise

largely from a mistaken und°rstand^ng, of how ^ondztaon. 52(g) is intended to be i mplem

mented. 'Fhe Board has approved a decommissioning condition that as practical and su^^`^^

^^ently dtirable to allow for refinement as future information becomes knoNAM. It is lawful

b^catise it strikes an appropriate balaiiee between public and_ private interests to promote

important state energy goals.

CONCLUSION

These parties have been here before, "^^^^ earlier companion project, "Buckeye I,"

was fully and fairly litigated before the Board. This ^^urt, affirmed the Board, finding that it

acted in accordance with all pertinent statutes and regulations. In re Application ofBnckeye

Wind, LLC, 131 Ohio St.3d 449, 2012-Ohio-878, 966 N.E.2d 869, ¶1.

'I'bis same is true of this application. The record evidence is extensive, and sufficient

to support a wide range of outcomes, outcomes that pit private property interests against

12 By ordering a five-year review interval in Condition 52, the Board followed its
own precedent. See, e.g In the 114atter of the Application QfBXe^ck Fork- Wind'Energyr
LLC^'̂ ar a C_;`^^tificate toSate a Wind-Po-wered Ei^ctrac Generating Facility in Crawford
and Richiand Counties, Ohio, Case No. 10y2865¢EL-BC3^ (Opinion, Order, and Cer^^^^^
cate at 34, 74) (Jaii. 23, 2012), App. at 30, 3 1, Id. (Joint Stipulation and Recorunenda^^on
at 15-16) (Sep. 28, 2011), App. at 34-35.
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important state policies, and often against one another. The Board is charged with balancing

these competing goals, and did so properly in this case. The record supports its decision, and

its actions. Based on the foregoing, the Board respectfully submits that the Court affirm its

decision.
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4903a^^^ Right of di^^overy.

All parties and intervenors shall be gr^^^ed ample rlglits of discovery. 'I'lie present rules of the
public utilities coanmlsslon should be reviewed regularly by the commission to aid full and
reasotiable discovery by all partles. Without limiting the commission's discretion the Rtiles of
Civil Procecltare should be used wherever practicable,

4906o1^ Basis for decision granting or denying ^^rtificated

(A) The power siting board shall render a decision upon the record either granting or denying the
application as fi1ed, or granting it upon such terms, conditAorxs, or modifications of the
construction, olaerWtiorap or maintenance of the major titllgty facility as the board coxisiclers
appropriate, The certificate shall be conditioned upon the fa-cllgty being in compliance with
standards and rules adopted. under sections 1501,33 , l50l,34F and 4561,32 and Chapters 3704.,
3734., and 611 11. of the Revised Code. An applicant may withdraw an alaplica,tlonaf the board
grants a certificate or, terms, conditions, or modifications other than those proposed by the
applicant in the application. The ^enod of initial operation under a ceikz^^cate shall expire two
years after the date on wl-tich electric power is first generated by the facllgty, During the period of
initial operation, the facility shaII be subject to the enforcement and monitoring powers of the
director of environmental protection under Chapters 3 704,, 3 73 4,, and 6 1.11, of th. e Revised Code
and to the emergency provisions under those chapters. If a major utility -facglit^ constructed in
accord^^^^e witli the terms and conditions of its certificate is wiable to operate in compllaai^e
with all applicable requirements of state laws, rules, and standards pertaining to air pollution, the
facility ^nay apply to the director of environmental protection for a. conditional operating permit
under division (G) of section 3 704,03 of the Revised C;ode and the rules adopted thereunder. The
operation of a major utility facility in compliance with a ^^ndlitgonal operating permit is not in
violation of its certl^cate, After the eXDiratl€sn of the period of initial operation of a major utility
facility,s the facility shall be under the jurisdiction of the environmental protection agency and
shall comply with all laws, rules, and standards pertaining to air pollution, water pollution, and
solid and hazardous waste disposal.

The board shall not grant a certificate for the ^onstractlon, operation, and. ^iiainteiiarz^e of a major
utility facility, either as proposed or as modified by the board, unless it finds and determines all
oft.he 1`olloving:

(0. )'1'^e basis of the need for the facility if the facility is an electric transmission line or gas
pipeline;

(2) The nature of the probable envzromnental, impact;

(3) That the facility represents the minimum adverse environmental impact, ;onsidering the state
of ava1lab1e technology and the nature and economics ol'tl^e various altemativess and other
pertinent considerations;



(4) In the case of an electric transmission line or generating facility, that the facility is ^o-ns<stent
W ath regmnal plans for expansion of the electric power grid of the electric systems serving this
state and interconnected titnliqr s^rand that the facility nll serve the ^rgterest.s of electric^
system economy ^.r^^. reliability;

(5) That the facility will comply Arith Chapters 3704., 3734., and 61110 of tlne Revised Code and
all rules and standards adopted under those chapters and under sections 1501.33 , 1501.34, ard
4561.32 of the Revised Code. In determining whether the facility will coTply Vith all rules and
standards adopted under section 4561.32 of the Revised Code, the board shall consult with the
offiee of aviation of the division of mult^-moda1 planning and prograins of the ^^^^ent of
transportation under section 45610341 of the Revised Code.

(6) "I"hat the facility will serve the piiblzc interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of this section and rules
adopted under those divisions, what its impact will be on the viability as agricultural land of any
land in an existing agricultural district established under Chapter 926. of the 1tevzsed. Code that is
located within the site and. altematgve site of the proposed maior utility facility. Rules adopted to
evaluate impact under division (A)(7) of this section shall not require the compilatlon, creation,
subm1ssAoti, or production of any information, document, or other data pertaiiiirig to 1a.-IQ' not
located within the site and altematlve site.

(8) That the facility incorporates maxlmw-n feasible weter conservation practices as determined
^yt1^^ ^oaxd, considering available technology aiid the nature aa-id economics of the various
altematives.

(B) If the board determl^^es that the l^catl^^^ o t' aal or a part of the proposed facility should be
modified, it may condition its certificate upon that modification, provided that tlie municipal
corporations and counties, and persons residing therein, affected by the mod.lficat€on. shal1have
been given reasonable riotlce ttiereof.

(C) A copy of the decision and any opinion issued therewith shall be served upon each party.

49069^0 Certificate required to construct certain wind farmse

(A) No person shall commence to construct an economically significant wind farm in this state
without first having obtained a certificate fiom the power siting 1^oard. An economically
significant wind farm lAith respect to which such a certificate ls required shall be constracteds
operated, and maintained in conformity with that certi acate and any torns, coiidztlons, and
modi^catloias it contains, A certlficat^ shall be issued only pursuant to this section. The
certificate may be transferred, subject to the approval of the board, to a person that agrees to
comply with those terms, conditions, and modifications.

(B) The board shall adopt rules ^oveming the certificating of economically sigilificant wi^id
farins under this section. Wtlal rules shall be adopted witliin one huradred twenty days afler J-une
24, 20€l8.
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(1) The niles shall provide for an application process for certificating economically significant
wind farms t1ha^ is identical to the extent practicable to the process app1wa^^e to certificating
major utility facilities lander sections 4906.06, 4906.07, 4906.08, 4906.09, 4906.10, 4906.11, and
4906, l'o;1 ssi' t^e. Revzsed. Code and ^hail prescribe a reasonable schedule of application filing fees
structured in the inarm-er of the schedule of filing fees r^qluired for major utility facilities.

(2) Additionally, the rules shall prescribe reasonable regulations regarding any wind turbines and
associated facilities of an econom^^a'lly sigr-ificant wind farna, including, but not limited to, their
location, erection, ^onstructzon, reconstruction, change, alteration, maintenance, removal, use, or
enlargement and in^luding erosion control, aesthetics, recreational land use, wildlife protection,
interconnection with power lines ai-id with regional transrn.ission organizations, indepen^en.t
transmission system operators, or simalar organizations, ice throw, sound and noise levels, blade
shear, shadow flicker, decommissioning, and necessary cooperation for s3te visits and
enforcement gnvestigations. T'he rules also shall prescribe a rnini~nurn setback for a wind t°,.ubxn^
of an econonizcally sagiiA^cani ^^^id farm, 'I"hat minimum sha^^ be equal to a horizontal distance,
ftnm the iurbine`^ base to t' he property line c^^^e wind f"ai-m- property, equal to one and one-tenth
times the tnW height of the turbine s^^,^ctuare as measured from its base to the tip of its highest
blade and be at least one thoix^and one hundred twenty-^^^^ feet in horizontal distance ftom the
tip of the turbine°s nearest blade at ninety d^^^^s to the exterior of the nearest, habitable,
residential structuTe, if any, located on adjacent prnperty at the time of the certification
application. For any existing certit-ica.^^s and am. endmen.^s thereto, and existing certification
applications that have been found by the chairperson to be in compliance with division (A) of
section 4906.06 of tkae Revised Code before the effective date of the amendment of this section
by H.B. 59 of the 130th general assembly, the distan^^ shall be seven hundr-lc^ fifty I"eet instead
of one thousand one hundred twentynfive feet. The setback shall apply in all cases except those
in which all oNvners of property adjacent to the wind farm property waive application of the
setback to that property pursuant to a procedure the board shall establish by rule and except in
which, in a particular case, the board determines thal, a setback greater than the manirnu.rn is
necessary.

4901a1m34 Reopening of proceedings.

(A) The commission, the ^^ga'L director, the deputy legal director, or an attorney examiner may,
upon their wArrt motion or upon. inotion of any person for good cause shovan, reopen a proceeding
at any time prior to the issuance of a final order.

V:13} A motion to reopen. a proceeding shall specifically set forth. the purpose of the requested
renpening. If the purpose is to permit the presentation of additional evidence, the motion shall
specifically describe the nature and purpose of such ^^-ldence, and shall set fortli facts showbng
-why such ev-lden^^^ could not, with reasona'oie diligence, have been presented earlier in the
proceeding.

4906-7-07 Discovery.

(A) Scope of di^^overy<
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(1) The purpose of this rudc is to encourage the prompt and expeditious use of prehearing
discovery in order to facilitate ^.^.crough and adcqtaatc preparation for paticipation in board
procccdzngs.

(2) Exccot as otherwise provided Ln paragraph (A)(7) of this rule, ^iy party to a board
procccd^^^ may obtain discovery o1"any matter, not privileged, which is relevant to the subject
matter of that proceeding, It is not grounds for obj cction t>lia: tslic information sought would be
inacliraissiblc at the hearing, zl'thc inforrnatzon sought appears reasonably calculated to l.cacl to the
discovery of admissible evidence. Discovery rnay be obtained through lntcrrogeLcrxcs, requests
for the production of docwnents and things or permission to ciitcr upon land or otkrcr property,
depositions and requests for admission., T"nc frequency of using these discovery methods is not
lzrraitcd unless the board. orders otherwise under paragraph (H) of this rulc.

(3) Any party may, through interrogatories, require any other party to identify each expca-t
witness expected to testify WL the hearing wid to state the subject matter on which tlic expert is
expected to testafy, `1'hcrcal'Ler, any party may discovery from the expert or other party facts or
data known or opinions hcld by the expert ^;hich are relevant to the stated subject mattcr, A party
who has retained or specially employed aii expert may, with the approval of the board, reqtiirc
the party coz^ducxing discovery to pay the expert a reasonable fee for the time spent responding to
discovery requests.

(4) Discovery responses which are complete when made itccd not be supplemented with
subsequently acquired infcrmation, unless:

(a) The response fu1ly identified each expert witness expected to testify at the hearing and stated
the subject matter upoan which each expert was expected to tcstzfy,

(b) The responding party later learned that the response was incorrect or otherwise n-iatcrially
deficient.

(c) The response indicated that the infc^nnatiarfl sought was unknown or nonexistent and such
information subsequently became known or existcnte

(d) An order of the board or agreement of the parties provides for the supplementation of
responses.

(e) Requests for the supplementation rsl"rcsponscs are submitted prior to the corfluncnccmcii# of
the hearing.

(5) `1'hc supplementation of responses required under paragraph (A)(4) of this raic and requests
for supplementation al°rcspcnsc^ submitted pursuant to paragraph (A)(4)(e) of tliis rufc shall be
provided Aithin five business days of discovery o#'thc new 1n1`onnatgon.

(6) Nothing in tb-is rule precludes parties from conducting informal discovery by mutually
agreeable methods or by stipulation.
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(7) A discovery request under this i-u^e may not seek information from any pai-ty Whach is
available in prefiIed testimony, prehearing data submissions, or other documents wl-ii^^ that party
has filed with the board in the pending proceeding. Before serving any discovery r^qtiest, a party
must first mal^-v a reasonable efTorg to determine whether the anf^^^-nation sought is a-vai^ab^^ ^^om
such sources.

(8) For purposes of this rule, the terim °'party" includes any person who has filed a notac^- or
petition to intervene which is pending at the time a discovery request or motion is to be served or
filed.

(9) The staff shall be deemed a "^arty33 under this rule for pWoses of conducting discovery, but
no party shall conduct discovery against the staff,

(10) Discovery may not be used to, harass or delay existing procedural scheduEes,

(B) Time period for discovery.

(1) Discovery may begin amrnodiately after an applicatioai is ^x^ed or a proceeding is commenced
and should be completed as expeditiously as possible. Unless otherwise ordered for good cause
shown, discovery must be completed prior to the commencement of the hearing.

(2) The board or the adrniriistratgve law judge may shorten or extend the time period for
discovery upon their owm motion or upon motion of any party for good cause shown.

(C) Filing and service of discovery requests and responses.

Except as otherwise provided in paragraphs (H) and (1) of this rule and unless otherwise ordered
for good cause shown, discovery requests shall be served upon the party from whom discovery is
sought and ^^^ed with the board. T.Ipon a showing of good cause, the board or the administrative
iaw;ud^e may determine that the responding party may recover the reasonable cost of providing
copies from the party making the request. For purposes of this rule the term "res^onse°° includes
written responses or objections to interrogatories, requests -for the production of documents or
tangible things, requests for permissxon to enter upon land or other property, and requests for
admzssian.

(D) Inter^^gat®raese

(1) Any party may serve upon any other party written interrogatories, to be answered by the
party served. If the party served is a corporation, partnership, association, govemme-t ^^eney, or
m-unicipal corporation, it shall designate one or more of its ^fficerso a^ents^ or ^niplo ^r^^s to
answer the interrogatories, who shall fumi,sh such information as is available to the party. Each
interrogatory shall be answered separately and fully, in writing ^id u^idea^ oath, uriless it is
objected to, in which case the reason for the objection shall be stated in lieu of an answer. The
answers shall be signed by the person making ViiemP and Llie objections shall be signed by the
a.ttomey or other person making tl-iem. The party up€^n. whom the interr€^gatories have been
served sha.l serve a copy of the answers or objections upon tr^e party submitting the
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interrogatories and all other parties witliir^ twenty days after the service ther^ofy or within such
shorter or longer time as the board or the administrative law judge may allow.1`h^ party
submitting the interrogeLories may move for ^°x order under paragraph ^^^ of th.zs rule with respect
to any objection or other faiiiare to answer an interrogatory.

(2) Subject to thl-1. scope of discovery set forth in paia.grap17. (A) of this rule, interrogatones may
elicit facts, data, or other information known or readilv available to the partv upora who,.n the
interrogatories are servcd. Ail- interrogatory which :s ot`.ierwise proper is not objectionable
merely because it calls for an opinion, contention, or legal conclusion, but the board or the
adininistrat.ive law judge may direct that such irterrogatory need not be answered until ^^itain.
designated discovery has beeii com. pletedg or until some other designated time. "rhe answers to
interrogatories may kee used to the extent permitted by the rules of evidence, but stach answers are
not conclusive and may be rebutted or explained by other evidence.

(3) Where tt^e aiyswer to an interrogatory may b- derived or ascertained from public dss^^ien±s
og3 j'i1e in this state, or from documents which the party served with the interrogatory has
furnished to the party submitting the interr^gatory "ithira the preceding twelve months, it is a
sufficient answer to such interroga.tory to specify the title o#`the document, the location of the
d€^cum^iit or the cixcum stwices under which it was furnished to the party submitting the
interrogatory, and ttae page or pages ftom which the answer may be derived or ascertairaed.

(4) Where the answer to an interrogatory may be derived or ascertained from tl^c business
records of the party upc^p- whom the interrogatory has been served or from an examination, audit,
or inspection of such records, and the burden of deriving the answer is substantially the same for
the pa-rty submitting the interrogatory as for the party served., it is a sufficient answer to such
interrogatory to specify the records from which the ailswer r^iav be derived or aseert-€gn^d and to
afford the party submitting the interrogatory a reasonable oppor^Unity to examineR audit, or
inspect such recarcls.

(E) Depositions.

(1) Any party to a board proceeding may take the testimony of any other party or person, otlier
than a member of the board sxaff5 by deposition upon oral examination with respect to any matter
within the scope of discovery set f^rth in paragraph (A.) of this rule. The attendance of witnesses
and production of documents may be com. polled by subpoena as provided in rule 4906-7-08 of
th.e Administrative Code.

(2) Any party desiring to take the deDOsiti^^^ of any person ^.prsn oral ^xamination shall give
reasonable notice in writing to the deponent, to all parties, aiid to the bc+axd. The notice shall state
the time and pla^e for taking the deposition and the nanie and address of each person to be
examined, if lnsswp, or if the Tzame is not known, a general description sufficient for
adentif cation. if a sul5-pr^^na duces tecum is to be s^rved x.po<s the person to be ^xamirae€l,a
designs.ti^ii of the material-:s to be produced thereunder shall be attached to or included ir± the
notice.
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(3) If any party shows that he or she was unable with the exercise of due diligence to obtain
counsel to represent him or her at'^̂ he takiz^^ of a deposition, the deposition may not be usea'
against such party.

(4) 'L"he board or the administrative law judge may, upon motxon, order that a deposition be
recorded by other ^haii stenographic means, in which case the order shali designate the ma,mer of
recording the deposltlon, and may include provisions to assure that the recorded testimony will
be accurate and trustworthy. If such an order is made, any party may arrange to have a
stenographic transcription made at his or her mkm expense.

(5) A party may, in the notice and in a subpoena, name a corporation, partnership, assoclation,
go^ernmeiix ageiicy, or ^nutiacipal corporation and designate with reasonable particularity the
matters on which exan-iination is r^^^^sted. The organization so named shall choose one or more
of its officers, agents, employees, or other persons duly authorized to testify on its behalf, and
shall set forth, for each pwrsoit designated, the matters on which he or she lAir.T testify. The
persons so designated shall testify as to matters knoym or reast^^iably available to the
organization.

(6) Depositions may be taken before any person authorized to administer owths under the laws of
the jurisdiction in which. the deposition is taken, or before any person appointed blv t:'iie board or
-the administrative law judge,1Jnless all of the parties expressly agree otherwise, rio deposition
sh-all be taken before any person who is a relative, empl^^ee, or attomey of any party, or a
relative or employee of such attor^ey.

(7) '1'he person before whom the deposition is to be taken shall put the witness on oath or
affirmation, and shall personall^r, or by someone acting under his or her ^.lrec^:fori ^.^. in his or
her prescBZee, record the testimony of the witgiess. Examination and crra^^^^xaminatgon may
proceed as permitted in board hearings. The testimony shall be recorded stenographically or by
any other means ordered under ^axagralah (E)(4) of this ruleo If requested by any oftne parties,
the testimony fihal1 be transcribed at the expense of the party making the. request.

(8) All objectaoits made at the time ol"t}^^ ^xainlnation to the qualifications of the officer taking
the deposition, or to the manner of taking it, or to the evidence presented, or 4o the conduct of
any pai-ty, and any other objection to the proceedings shall be noted by the officer upon the
deposztforz. Evidence o'bjected to shall be taken subject to the objectionfi. lr, xi^^ ^^paAicipatirflg
in the oral examination, parties may serve w-ratten questions in a sealed envelope ursori the party
taking the deposition, who shall transmit them to tlne officer, who in tu.m shall propound thelgi to
the witness and record the answers verbatim,

(9) At any time during the taking of a deposltlon., the board or the administrative law judge may,
upon motion of any party or the cl^^oner?t and tipon a showing that the examination is being
conducted in bad faith or in such a mamier as to unreasonably annoy, embarrass, or oppress the
deponent or party, order the person conducting the examination to cease taklrig the deposition, or
may limit the scope and manner of taking the deposition as provided in paragraph (H) of this
r#.ile. Upor°A dernaiid of the objecting pai-ty or deponent, the taking of the depositions shall be
suspended for the time necessary to make a motion for such an order.
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(10) If and Whera the testaniony i s fu.:(ly transcribed, the deposltron slZal l be submitted to the
witness for exarngnatlr^^ and shall be read to or by him or her, unless such exapai^iati^n and
reading are expressly waived by the witraess and the parties. Any changes in form or substance
Viiich the ^Ndt.^^^s desires to make shall be entered upon the deposition by the officer axrith a
statement of Llie reasons given by tl^e witness for making the changes. The deposition shall then
be signed by the witness unless the signing is expressly waived by the parties or the witness is ill
or cannot be found or refuses to sagn. If the ^e-orasitaon is not signed by the witness wlthiii ten
days after its submission to him or her, the officer shall sign it and state on the record the fact of
the waiver or tl-ic illness or absencu of the Mtness, or the fact of the re fu.s.al to s1gn. together with
the reason, if any, given for such ref^sal., 'rp-e deposition may then be used as fully as though
signed, unless the administrative law judge upon motion to suppress, holds thek the reasons given
for the ref^sal to sign reqtiire rejection oft.he deposition in whole or in part.

(11) The officer shall certify on the deposition that the 'Mt^^^s was duly swom by him or her and
that the deposition is a t^rue record of the testi^^^^iy given by the witness. Upon payment of
reasonable charges therefor, the offlce= shall fixrmsh a copy of the deposition to ^^^ party or to
the deponent.

(12) ^^cuanents and things produced for i^^pecti€^n during the examination of the witness shall,
upoii request of any party, be marked for identification and annexed to the deposition, except
thato

(a)1'he person producing the materials may substitute copies to be marked for identification, if
all parties are afforded a fair opportunity to verify the copies by comparison with the originals.

(b) lfthe person produciflig the materials requests their return, the officer shall mark t^em, give
each party an opportunity to inspect and copy them, and return them to the person producing
them, and the n-iaterlal^ may then be used in the sa-ine manner as if annexed to deposition.

(13) Depositions may be used ln board hearings to ¢whe same extent perm, itted in elvli actions in
courts of record. Unless otherwise ordered for good cause shown, any depositions to be used as
eva^.e^r.ce must be fl.le^l with the b^aar^. at least t3^ee days prior to the commencement of the
hearing.

(14) The notice to a party depoaient may be accompanied by a request made in compliance with
paragraph (F) of this rule for the production of cl^^^rnents or tarigible things at the taking of the
deposition.

(F) Production of doc-€^^ent:s and things, entry upon land or other property.

(1) Subject to the scope of discovery set forth in paragraph (A) ofthls rule, any party may serve
upon any other paxty a written request to;

(a) Produce and perinit the party making the re€1^iest, or someone acting on his or her behalf, to
inspect aaicl copy any designated documents, including writiligs, drawings, graphs, cham,
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photographs, or data compilations, which are ln. the possession, custody, or control of the party
upon whom the request is served.

(b) Produce for inspection, c^pving, sampling, or testing any tangible things w -hich are in the
possession, control, or c -astody of the party upon whom t3~ic request is ser^ed.

(e) Permit eratr^ ^i-oon designated land or other property for the purpose of inspecting, rneasw-in^^
surveying, photograpbing, testing, or sampling the property or any designated object or operation
tb.ereon,

(2) The request shall set forth the items to be inspected either by individual item or by category,
and shall cleserib^ each eategory with reasonable particularity. The request shall also speci^v a
reasonable time, place, and manner for conducting th-, inspection and perforrniaig the related acts,

(3) The party aponwhom the request is served shall serve a written response within twenty days
after the service of the request, or within such shorter or longer time as '^^.e board or the
administrative law, judge may allow. The response shall state, v6th respect to each item or
category, that the inspection and rola?ed activities will be permitted as requested, unless the
request is objected to, in whlch case the a^eason. for the objection. shalx be stated,1f an objection is
made t^ part of an item or category, that part shall be specified. The party submitting the request
may move for an order under paragraph (l) of this ru.€^ -with respect to any objection. or other
failure to respond to a request or any part thereof, or any failure to pennlt inspection as
requested.

(4) VA-icre a request calls for the production of a ptabllc document on file in this state, or a
document wliich the party upon wbom' the request is served has fumisbed to the party submitting
the request within the preceding twelve months, it is a ^^ificient response to such request to
specify the location of the document or the ela•^tu-nstmees under which the d^cumeait was
furnished to the party submitting the request.

(^'̂ ) Request for admission.

(1) Aiiy^ party ^^a^ serve u^^^i any other party a wratteii request for the adnilsslon, for purposes of
the pending proceeding only, of the truth of any specific matter within the scope of discovery set
f'arth in paragraph (A) of this rule, including tri^ genuineness of any d€^curnents described in the
request. Copies of any such documents shall be served with the request unless they are or have
been otherwise 1~umishetl for inspection or copying.

(2) Each matter for whlch ar. admission is requested shall be separately set fortls.l'he matter is
admitted unless, within bventy days after the service of the request, or within such shorter or
longer time as the boa„rd or the administrative law judge maly allow, the ^aAy to whom the
request is directed serves upoii the party requesting the admission a written answer or objection,
signed by the party or by his or her attomey, af an objection is ^^ade, the reasons there-for shall be
stated, I'}^^ ^swer shall specifically deny ib..- matter or set .^orth in detail th.- reasons why the
ansvvering party cannot truthfully make an admission or denial. A denial siaall fairly meet the
substance oftbe requested admission, and when good faith requires that a party qualify his or her
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answer or deny only part of the matter of which aii admission is requested, the party shall specify
that portion ^liicb is true aiid qualify or deny the remaiiider. An answering pa,rty may not give
lack of infortnation as a reason for failure to admit or deny a matter unfless the party states that he
or she has made reasonable inquzry ano' that ^n,"ormatiorx Inown or readily obtainable is
insufficient to enable hi.m. or her to make an admission or denial. A party who considers the tru.^li
of a matter of which ap- admission has been requested to be a genuine issue for the hearing may
not, on tbaL basis afloiie, object to fline request, but may deny that matter or set forth the reasons
wl'iy a.ra admission or denxa3 cannot be made.

(3) Any party who has, requested an. admission may move for an order under paragraph (1) of this
rule with respect to any answer or objec:tiort. Unless it appears that an objection is justified, the
board or the administrative la^^ judge shall order that an. artswer be served. If an answer fails to
comply with the requirements of this rule, the board or the administrative la^judge may:

(a) Order that the matter be admitted for purposes of" the pending proceeding.

(b) Order that an amended answer be served.

(c) I^e't-ermine that final disposition of the matter should be deferred until a prehearing
conference or some other designated time prior to the commencement of the hearing.

(4) I1a-iless otb.^i-wise ordered by the board or the administrative law judge, any matter admitted
under this rule is conclusively established against the party making the admission, but such
adanassiox^ may be rebutted bv evidence offered b^ anv other party. An admission under taiis rule
is an admission for the purposes of the pending proceeding only and may not be tised for any
other pui-poses,

(H) Motions for protective orders.

(1) Upon motion of any party or person from whom discovery is sought, the board or the
administrative law judge may issue any order which is necessary to protect a party or pers^ii
from aimovance5 embarrassment, oppression, or undue burden or expense, Such a protective
order may provide tbat;

(a) Discovery not be had,

(b) Discovery may be had only on specified terms and conditions,

(e) Discovery may be had only by a method of discovery ®tber than that selected by the party
seeking discovery.

(d) ^^etain matters not be inquired Into.

(e) T.Ine scope of discovery be li^^ited to ecitaira matters.
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`f) Discovery be conducted wAtti no one present except persons deslgziated by the board or the
administrative lawja^dge.

(g) A trade secret or other con^ ìrlentlal research, development, commercial, or other lnforrinataon
not be disclosed or be disclosed only in a designated way.

^^^ ^nfornyaggon acquired thrr^^gb. ciiscovery be used only for purposes of the pending psa^^edlarg,
or that such information be disclosed only to designated persons or classes of persons.

(2) No motion for a pr^^^c'tive order shall be filed umder t-ftis rule until the person or party
seeking the order has exhausted all other reasotiable ari°ans of resolving aiiy differences with the
party seeking discovery. A motion for a protective order sha be ^^^on-ipanierl by:

(a) A memorandiim. in support, setting forth the specific basis of the motion and citatioirs to any
authorities relied upon.

(b) Copies of any specific discovery request which are the sub^^^t of the request for a protective
order.

(c) Ar. affidavit of counsel, or of the person. seeking a protective order if such person is not
represented by counsel, setting forth t-h^ efforts which have been made to resolve any differences
with the party seeking discovery.

(3) If a request for a protective order is denied in whole or in part, the board or the administrative
law^ju^^e may require that the party or person seeking the order pa^ovid.^ or permit discovery on
such terr^s and ^on(A iti^^^ as are jus t.

(4) Upon motion of any g^artv or person filing a document with the board`s docketing division
relative to a case before the board, the board or the administrative law judge assigned to €h.^ case
may issue any order whi^b is necessary to protect the confidentiality of information contained in
the document, to the extent that state or federal law prohibits release of the gnforr-nation3
including wliere it is determined that botli of the folls9wvxiig criteria are met: The i^ifc^^ia^^on is
deemed by the board or administrative law ,^^^^e assigned to the case to constitute a trade secret
under Ohio law, and where nonmdisclosaa^^^ of the i^^onnatioi-i is not iiics^^^^^^ent with the pu-rpose
ofCztl^ 49 of the Revised Code. Any order issued imder this Paragraph shall minimize the
amount of information protected ^`̂ rom public discI€^sure. The following requirements apply to a
motion filed under this 1^aragraph.

(a) All documents submitted pursuant to paragraph (1-1) of this rule should be filed with only such
information redacted as is essential to prevent disclosure ol'the aflegeclly confidential
lnforrp-ationo Such redacted documents should be filed with the ot1^^nvise requar^driumbea^ of
copies for iixclusion in the public casefile.

(b) Three ursrecla^^ed copies of the allegedly confidential information shall be filed under seal,
along with a motion for protection of the information, with. the chs.^^of the docketing division, or

11



the chiefs clessgr:ee, Each page of It1^e allegedly con-fidentyal material filed ^mder seal must be
marked as °°C;orzfidentiaE,tt "Propriet.ary°4 or "Trade Secret".

(c) The motion for protection of allegedly confidential information shall be accomDaniecl by a
memorandum in su.^^ort set#lrg^ fbrth the specll°i^ basis of the motion, including a detailed
discussi€^ii of the need for protectkoip from disclosure, and citations of any authorx.ties rell^d upo.n.
'I'he motion and memoranduni in support shall be made part of the public record oI'the
pr^^^ed1ng>

(5) Pending a ruling on a motlon filed in accordance with paragraph (H) oI'this rule, the
information filed under seal will not be included in the public record of tl-ie proceeding or
disclosed to the public until otherwise ordered or released pursuant to th.zs rule. The board and its
employees will undertake reasonable efforts to maintain the confidentiality of the inI`orxfliation
pending a ruling on the motion. A d€^c-ua^^ent or portion of a document filed with the docketing
division that is marked "Confidential", "Proprietary", t"f"rade Secret", or with any other such
marking, will not be afforded confidential treatment and protected from disclosure tmless it is
filed in accordance with paragraph (H) of this rule.

(6) Unless otherwise ordered, any order prohibiting public disclosure pursuant to paragraph
(E)(4) oI'this rule shall automatically expire eighteen months after the date oI'iis issuance, anc1
such irformation may then be included in the public record oi'the proceeding. A party Nkishing to
extend a protective order beyond eighteen months shall file an appropriate motl^^^ and shall
include a detailed discussion of"^e need for continued protection from disclosure.

(I) Motzo'ns to compel dl.s^overye

(1) Any party, u^^^i reasonable notice to all other parties and any persons aIT^ct^^ thereby, may
move for an order compelling discovery, with respect to.

(a) Any failure of a party to answer an interrogatory served under paragraph (D) of this rule.

(b) Any failure of a party to produce a document or tangible thing or permi^^ entry upon land or
other property as requested under paragraph (F) of this rule.

(c) Any failure of a sl^^onea^^ to appear or to answer a question propwlmded €mder paragraph (E)
of this rule,

(d) Any other failure to answer or respond to a discovery request made under paragraphs (D) to
(G) of this rule.

(2) For purposes oI"thgs rule, an evasive or incomplete answer shall be treated as a failure to
answer.

(3) No motion to compel discovery shall be filed under this rule until the party seeking discovery
has ^^haLasted all other reasonable means of resolving any differences Mth I^^ party or person
from whom discovery is sought, A motion to compel discovery shall be accompanied by:

12



(a) A m cmorandum in support, setting forth:

(i) The speclfic basis of the motiori9 a^id citations of any atitherities relied upon.

(H) A brief explanation of ^ow the inforxna^on sought is relevarit to the pending proceeding.

(iii) Responses to any objections raised by the party or person ftom whom discovery is sought.

(b) Copies of any specific discovc-ry requests which are the subject of the motion Ito compel, and
copies of any responses or objections thereto,

(c) An affidavit of counsel, or of the parly seeking to compel discovery if such party is not
represented by counsel, setting forth tb-c efforts which lia^^ been made to resolve any differences
with the party or person from whom discovery is sought.

(4) Ilic board or the administrative laNv judge may grant or deny the motzon. An whole or in part.
11'the motion ^s denied in NVno^^ or in part, the board or the administrative la'%Nr judge may issue
such protective order as would be appro-pxiatc under paragraph (11) of this aule.

(5) kmy order of the administrative law judge granting a motion to compel discovery in whole or
in part may be appealed to the board in accordance with rule 4946-7M 15 of the Administrative
Code. Il`no application for review is filcd within the time limit set foi~th in that rule, the order of
the administrative law judge becomes the order of the board.

(6) If any pa^^y or person disobeys an order of the boa:rd compelling discovery, the board may;

(a) Seek appropriate judicial relief against the disobedient person or party uaid.cr section 4903.04
of the Revised Code.

(b) Prohibit the disobedient party fr^^ ftulhcr participation in the pending proccecllng.

(c) lAreshibit the disobedient party fr^in supportgng or opposing designated claims or defenses, or
from introducing evidence or conducting cross4cxa^inabon on designated mat'kers.

(d) Dismiss the p^^idiiig proceeding if such proceeding was initiated by an applicatioii or
petition, unless such adisrnissal would unjustly prejudice any other party.

(e) Take such other action as the board considers appropriate.

4906x17608 Social and ecological dataa

(A) flealth and safety.

(1) Demographic. The app'Lgcant shall provide existing and tcn-yca.r projected populatic+ii
estimates for communities within five miles of the proposed project area site(s).
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(2) Norse. 'I'he applicant shall:

(a) Describe the coiistrtactaon noise levels expected at the nearest property bc^^dary. The
description shall address:

(i) Dynamiting activities.

(ii) Operation of earth moving equipment.

(iii) Driving of piles.

(iv) Eree'tion of structures.

(v) Truck traffic.

(vi) Installation of equipment.

(b) For each turbine, evaluate and describe the operational noise levels expected at the property
boundary closest to that turbine, under both day and nighttime conditions. Evaluate and describe
the curraulatlve operational noise levels for the wind facility at each property boundary for each
property adjacent to the project area, under both day and nighttime operations. The applicant
shall use generally accepted computer modeling ^oftwar° (developed for wind turbine noise
measuremerit) or similar wind turbine noise methodology, iiiclucllng consideration oI"broadband,
tonal, and low-I°r^querfcyr noise levels.

(c) Indicate the location of any noise-sensitive areas within one mile of the pjoposed facility.

(d)1'3escribe equipment and procedures to mitigate the effects of noise emissions from the
proposed facility during coaistructioa^ and operation.

(3) Water. The applicant shall estimate the impact to ptabl^c and private water supplies due to
construction and operation oI`the proposed facility.

(4)1ce throw. I"l^e applicant shall evaluate and describe the potential impact from ice throw at
the nearest property boundary, flncl^iding its plans to minimize potential impacts lI`^varrasited.

(5) Blade shear. The applicant shall evaluate and describe the poten'tffal impact from blade shear
at the nearest property boundary, including its plans to miaiimize potential impacts lI'warranteda

(6) Shadow fllclCer. 'I'&^e appl^cant shall evaluate and describe the potential impact ^om s;^^ow
flicker at ad^acerzt residential structures and primary roacls, including its plans to minimize
potential impacts if warranted.

(B) Ecological impact.

(1) Project area site information. The applicant shall:

14



(a) Provide a map of 1:24,000 scale containing a ha1f-m11e radius from the proposed facility,
s1^owlr^g the ^^^^ovAdng.

(i) The proposed project area boundary,

(ii) tJnd^^^^loped or abandoned land such as wood lots, wetlands, or vacant Be1ds,

(iii) Recreational areas, parks, wildlife areas, nature preserves, and other conservation areas,

(b) Provide the r^stilt^ of a^^ey of the vegetation within the facility boundary and within a
quarter-mlle distance from the facility boundarw,

(e) Provide the results of a survey of the animal life within the facility boundary and within a
^uarter-mile distance from the &cglity boundary.

(d) Provide a summary of aray studies which have been made by or i`or the a.pplgca^^t addressing
the ecological impact o1'dhe proposed facillty,

(e) Provide a list of major spccl^^ from the surveys of biota. "Major species" are those whic}i are
of commercial or recreational value., or species designated as endangered or threatened in
accordance with ^.^.e 1Jnlted States and Ohio threatened and endangered species lists.

(2) Construction, 'I"b.e applica^it sliall;

(a) la`stamate the impact of construction on the areas shown in response to paragraph (B)(1)(a) of
this rule,

(b) Bstirnate the impact o1'c^listra.ction on the major species listed under paragraph (B)(1)(e) of
this rule.

(e) Describe the procedtares to beutilized to avoid, minimize, and mitigate both the short- and
1€sng-term impacts due to ^onstn„action.,

(3) Operation. The appi±cant shall:

(a) Bst:ma^e the impact of operation on the areas shown in response to paaagrapb. (B)(1)(a) o1`tb.is
rule,

(b) 1<r^timate the impact o1`o;^eratYon on tbema)E^rspecies listed under paragTMapb. (B)(1)( e) of this
rule.

(e) Describe the proced€ir^^ to be utilized to avoid, minimize, and mitigate both the shor*- and
longy^erm impacts of operatlor..

(d) Describe any plaiis for postm^onstnictaon monltoriiig o1'wildllfie lmpacxs,
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(C)1;^onom1cs, land use and communi*y development.

(1)1.,and uses. '1'he applicant shall:

(;^.) Provide a map of 1;24,000 scale indicating ^eneral land uses, depicted as areas on the map,
within a five-m-fle radius of the faciil#;i^ including ^^^h uses as residential an.d. -urbanp
r^^anufa,ctuxln^ and commercial, mining, recreational, transport, utilities, water and wetlands,
forest zuid woodland, and pasture and cropland.

(b) Provide the number of resgdentiial str^^ctures wltl^in one thousand feet of the boundary of the
proposed facility, and identify all residential ^tru^tures for which the nearest edge of the stnacture
is vdthzn one hundred feet of the boundary of the proposed facility.

(e) Describe proposed locations for wind turbine st^^^tures in relation to property lines and
habitable residential strucLures, consistent with no less than the following minimum
requirements:

(1) "1'he distance from a wind turbi^^^ basee to the propea-ty iznw of the wind farm property shall be
at, least one and one-teaith times the total height of the turbine struct,^e as measured from its
tower's base (excluding the stibsurface foundatiori) to the tip of its highest biad-e.

(ii) The wind turbl^ie shall be at least seven hundred lifty feet in horizontal distance from t^'^e tip
of the turlslne`s nearest blade at ninety degrees to the exterior of the nearest habi-talsle residential
structure, if as-iv} located on adjacent property at the time of the certification applicalione

(iii) Minimum setbacks may k^e waived in the event that all owners of property adjacent to the
turbiiie agree to such waiver, pursumt to rule 4906-1 -03 of the Administrative Code.

(d) Estimate the impact of the proposed facility ^^i the above laiid uses within a one-m1le radius.

(e)1dentify structures that will be removed or relo;ated^

(f) Describe formally adopted plans for future use of tho site and surrounding lands for anything
other than the, proposed facility.

(g)Descrlbe the applgcant's plans for concuaxent or secondary uses of the project area.

(2) Economics. '1'l^e applicant shall:

(a) Estimate the annual total and preseiit -worth of construction wid operation payroll.

(b) Estimate the construction and operation employment and estimate the n^zber that will be
erripia^^ed from tlae reglom

(c) l,"s^imate the increase in county, t^Nrnshgp, city, and school district tax rever^^^e accruing from
the faeility>
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(d) P"stima2e the economic impact of the proposed facilit-y on local co-mm.erclal and industrial
actlvities,

(3) Public services and facilitges, The applicant shall describe the probable impact of the
constru-vtlars and operation on public services and facilities.

(4) Impact on regional deveiopment. The applgcaiit shall:

(a) Describe the impact of the proposed facility on regional development, lnel^idgng housing,
commercial and industrial development, and transportatAon systerrz development.

(b) Assess the compatibility of the proposed facility a.rs.zl the anticipated resultant regional
development with current regional plans.

(a^) Cultural l^ipact.

(1)"^^^ ^ppllcaiit shall indicate, on the 1:24,000 map referenced in paragraph (C)(1)(a.) of tbls
rule, any registered landmarks of historic, religious, archaeological, scenic, natural, or other
cultural significance within five miles of the proposed facility.

(2) The applicant shall estlmate the impact of the proposed facility on the preservation and
continued meaningfulness of these landmarks and describe plans to mitigate any adverse impact.

(3) Landmarks to be considered for purposes of paragraphs (D)(1 ) and (D)(2) of this rule are
those districts, sites, buildings, structures, and objects which are recognized by, registered N^itl^,
or identified as eligible for registratioii by the national registry of natural landmarks, the Ohio
historical society, or the Ohio department of natural resources,

(4)TI^e appllca-nt shall indicate, on. the 1;24,000 map referenced in paragraph (C)(1)(a) of this
rLale, existing and formally adopted laiid and water recreation areas withira five miles of the
proposed facility.

(5) The applicant shall describe the identified recreational areas within one mile of the proposed
project area in terms of their proximity to population centers, uniqueness, topography,
vegetatior., hydrology, and wildlife; estimate the 1mpae, of the proposed facility on the identified
recreatl^^ial areas; and describe plans to avoid, minimize, or mitigate any adverse impact.

(6) 'I"he applicant shall describe measures that Nvill be taken to minimize any adverse visual
impacts created by the facility, includliig, but. not limited to, project area location, l`agl-i.tliig, and
facility cotoratlan. In no event shall these measures conflict with relevant safety r^quiremepts,

(E) Ptiblic responsibllgty, The applicant shallo

(1) Describe the applicant's program for public interaction -for the siting, construction, and
operation of the proposed facility, i.e.} ptibllc 1nfornatl^ii programs.
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(2) Describe any insurance or other corporate prograir^s for providing liability comperzsation for
damages to the public resulting from coaistr€actlon or operation ol'fihe proposed facility.

(3) Evaluate and describe the potential for the facility to interfere %Arith radio an(1 TV reception
and, if wa,rraa.^ed, describe meas,iir^s the, will be taken to minimize interference.

(4) Evaluate and describe the poteratlM for the facility to interfere with mill^.,,.y radar systems
and, if warranted, describ-v measures that'Mll be taken to minimize interference.

(5) Evaluate and des^^^^ the anzicipated impact to roads and bridges associated with
consL.ruction vehicles and equipment delivery. Describe measures that will be taken to repair
roads and bridges to at least the condition present prior to the project.

(6) Describe the plan for deconimission1ng the proposed facility, including a discussion of any
financial arrangements designed to assure the requisite financial resources.

(F) Agricultural district lmpact. Tl^e applicant shall:

(1) Separately identify on. a map(s) of 1.24,000 scale all agricult'Liral land and all agriculttaral
district land located within the proposed project area boundaries, where such land is existi^g at,
least sixty days prior to submission ^^the application.

(2) Provide, for all agr^cult-u.ral laaid iderati^^ed under paragraph (F)(1) of this rule, the followin^^

(a) A quantification of the acreage impacted, and an evaluation of the impact of the constnictgon,
operation, and maintenance of the proposed facility on the following agricultural practices within
the proposed facility braundarieso

(i) Field operations (loe., plowing, planting, cultivating, spraying, harvesting, etc.),

(H) Irrigation.

(iii) Field drai-na^^ systems.

(b) A description ^l' any mitigation procedures to be utilized by the appl<ca^t during
construction, operati€^ia} and mai^teitance to reduce impacts to the agricultural land.

(3) Provide, for all agricul^^iral laiid identified under paragraph (F)(1) of this rule, an evaluation
of the impact of the construction wid maintenance of the proposed facility on the viability as
agricultural land ofany land so identifaed. T"h^ evaluation shall include zmpact^ to cultivated
lands, perr.aanerat pasture land, managed woodlots, orchards, nurseries, livestock and poultry
^onlinemellt areas, and agriculturally related structures. Changes in land use and changes in.
methods of operation ma(i^ necessary by the proposed facility shall be ^valuateclo
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`^ ^^ OHIO PO'WER 511UNG BOARD

Ir, the ^^atter Qk the Application of Frerqxorit )
Energy Center LLC for a Ce.etifira^e of )
Mivipozexs^ental Cox;^ava.tibslaty and Public ) Case No. €30^1527-ELLLBGN,
Need for a Merchant, Combined Cycle, 704-
Megawatt Power Plant in Sandusky County, )

Ohio. Q=QU QRM AM CI.^MCAIE

The Ohio Power Siting Brard (Board), cQming now to consider tiEe abeave=erzµtled
r.n.attex; having appointed ots administrative law judge to conduct public heariaigs; havixig
reviewed fhe evidence presented at the k^eararE 6 held ir, this rnatter9 ^^^^^ reviewed the
proposed stipulation, and being otherwise fully adv^€ d in the pre^,ises,^ez^̂eby waives
the necessity for an administrative law jiadge'^ report and issues its opWon, order and
certificate in this case as required by Section 4906.10, ^^^^ed Cade.

^^.^- .... .

Bricker & ^cklerf by Sally W. BIooaxa&ield and Anny S. Bartemes, 100 South Third
Street, Columbus, OWa 43215, azE behalf of Fremont Energy Corcterr LLC.

Bethy D, Mox3tgorneiy, OWo Attorney General, by Steven Nourse and Kimberly A.
Danosi, Assistaxifi Attorneys General, Nblxc Utilities Section, 9th Floor, 180 &s€ Braad .
Street, Co1ambus; Ohio 43215, and ^y Margaret A. Malone and Brian T. Waltz, Assistant
Attorneys Genera:, Erasrarorunenta,l Enforcement Section, State Office Tower, 25th Floor, 30
East Broad Street, Colaarn'bus, Oh=.o 43r;.5-3428, on behalf o: staff of the Ohio Power Siting
Board,

Q21NOU

S;ar;mazv of the Proceedings

All proceedings before the Board are conducted according to the provisions of
Chapter 4906, Revised Code, and Chapter 4906, Ohio Adn-drais'tra.tive Code (O.A.C.).

On Aa.agust 21, 2000, Fzemont Energy Center LLC (Premcm.t or appUcant) filed a
motion for waivers of certain fiIin ^`eqairerr^en't^. under k^^ax^ 49f}6-1-03 R +^,Fe,^., ^^l^ada^^g
a waiver of the requaremPr t to file an application two years prior to corrs.nnencement of
construction under Section 4906 .06(A)(6), Revised Code. On September 29, 2000, Fremont
filed its ^^plica:iean for a certificate of environm erEtad clcrrxpatFbi;.ity and public need to
construct a 704-megawatt (3^fW) eIectxic genera.t's.n.g station located in Sandusky "Fowrsb.zp,
Sandusky County, Ohio (Ap^licarit E,^, 1). The proposed project is a "";t;a;e^r uti3.ity
facility" as defa^ed Ln Section 906,01 (B)(1)y Revised Code, Fremont's waiver request was
granted in part by entry dated Dscember 12, 20(}0,

On December 22, 2000, the Board notified Fremont that, pursuant to Rule 4906-1-14,
C3.A.C" the appticatioii had bQezx found to be crsm piete. Premox,€ served copies of the

Tiija ia to c^^ti^y that °whe i=s^eff ^^^r:tnq ^^e m
^ccurze^^ ^^ ^^^ s^,es ^^^^o^^r*3^re ot . = a fi3.^
doc.aant Brelimrsd ^. ^.^ z;a^rs.^'_.{ar ^ts:x^9e c+^ basi^ieas

^eaCaxiic3^ et^ "^o ^ PxeeCa^^^d =A.61n.
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(20) Prior to opera.tian., the applicant shall saa^aiit to the staff a
signed intexcarH.nectiran agreement wt=:'t? ATS.. if the apglicarit
enters into an agreement with any other transmission erwtit ^r
arldrassia g tr^a^.srx.ssi+^^. system modifications associated ,^it^
the project, it sha!l provide a copy to the sta£f.

(21) The appaicant shall rov?de to staff the date on which
coxs+xuct.ion was caxrzpffeted, as it becomes 1<ncrwri,

(22) ne applicant shall ffiarnt^in sound levels resulting -0xom the
operation of the facility at or below 50 dycib& A scale at the
nearest noise sensitive recept=

(23) For rt.onfirm capacity, the applicant, or its dasxgnated operator,
will seek and contract for transrmsaiora service through the
Open A^cew Sar.ae-Ta:me Information System (OASIS), as
spe offed irr. FERC 0rder^ 888, 889g and arz subsequent Ot^^-
relatad, orders or ^a^.g-a ^. s^.^saasr-O.^:N system.

(24) 71"he applicant shall prQvide to staff the d.at¢; c.n. wh3.c.la the facFlaty
began commercial operation as it becomes known.

(25) The certificate shall become invalid if the applicant has not
commenced a continuous course of construction of the
proposed faci::y within five years of the date of journal:izaEzor:
of the certificate.

Vl:. Conclusion

.;: ^...

Staff and Fremont agree that tkte record is sufficient for the Board to issue a
certificate for the pra;,o^.ed ^dtity, Gt. Ex. 1, at 73, Although rLot binding upon the Boar.d,
stipulations are given car.aful scrutiny and con.sideratkoti, particularly where no party is
obsectir:.g to the stipulation. We have reviewed the record i:: this proceeding a:td we
conclude that the stipulatieart is reasonable and should be a:dts ted. Baaed. upnr3. all of the
above, we are approving the application in this c^as^eancg granting acertifir,ate of
anqrirearunQntai compatibility and, public need for eans#ructacaii, operation, arEd maintenance
of the proposed pa:erating station a.; the preferred site (subject to the conditions set forth
in the stipuladon).

(1) Fremont is a "per-kor3.`S under Section 4906.06(Ba,), Revised. Code.

(2) The proposed facility is a "major utility Eaciiity., as defined ia-t
S-catian 4906.01(B)(1), ReyLsed. Code.

(3) On Au'gust 21, 2000, Fre:ront filpd a motion for waiyars of
certain filing requirements under Section 4906.06(A), Revised
Ce.de, azid Rules 4906-1-13 and 4906-5T04(B)y O.A.C.

._. ...,.; , _ _ _ _._.___.__....___...._..._.....____`__^w.... f-------^^4^.^^:
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Nick 13aird, M.D. Baard Member
and Director of the Ohl^ Department
of Health

^'is t .hex s^^.e ^ , ^^sa^^. ^ ^ be a ^,^d
`^zrect^s^s^f t^e ®lilo Eavi-Tonmental
Protection Agency

....^
^ .:

l ' ^:^"w°-°-°-°-^n°°° -----

r d ea^^ ^^^^c^ ^^xa^^^ ^xfd
Director € th^ :,3^^ € ^^^Sax^cr^^^^
of Agrzcultux°e

Mni .
atCpS o, 130arcl
Member and Public Nlembes

.Ente^ aA the 5uuM-4

MAY
^'zua c

^ E^rse^xo

. ,. i
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Y5
BEFORE

^ ^^O POWER SMNG BOARD

In the mattc-r of the Application of )
Amer^^^i Municipal Power-OWo, Ixsce, for a )
Certificate of Envix€rnmen4^ ComJpatibihty ) Case No. 06-1358-E1,BQN
and Public Need for an Eectri^ Generation )
Station and Related Fa^ities in Meigs
Couixty, Oh's.o, )

OPINION OR &^^ ^.^ ^.^F^.^.^

The 01-do Power Szfing Boar.d corning now to consider the above-entitled mattm,
hav:ng appointed adnd^atire law j-udges to c^nduct t.^^ hemingsr having ^^^ ^
^^Wbits fn^cpd^^ed into evidence in f-ds x-atterx and being ^dua-Mse ful^ ^^yLAodf hereby
assues it,,i Opinion, Order and Certificate In this n,ase as x^uimd by Section 4906.10P
Revised Code.

APPEA^^^^

Ch^ster Wilcox & ^xbe 11P, by John W. fentine, Stephxa C. Rt* Apr1 I Bott
Nathaniel S. Orosz, and Matthew S. W1ifm6 65 f^t ft't^ ^eet, SWte IOWy Colgambus,
Ohio, 432154-213, csn of behalf American Mm-dcip^ ^^^er-OWos Inc,

Marc Dam Attorney General of ffie State of Oldo, by Duane W. Luckey, Chid,
Public Utilid^s Secteon, by WiRiam L. Wri^^ ^^ jotut H. Jones, Ama^t Attw^^
General, 180 EaA f^^^d Street, Ca^lumbxsf Ohio 4,.̂ ^^5 and by Margaret A. Malone and
Christina E, GraesescN, Assistant Atta-viiey^ ^ener^^ 30 Ent Broad Shvek, ^^'h FlomV
Colvmb=.,.s, Ohio 43215, on behalf of the sUff of the Ohio Power Siting B.oucl,

Shannon Fisk, Aaron Colwaoo, and Ar4ai )'a^wal, 101 North Wack4x Drive, ftt^
609, Chicago, Illina^is 60606, m behalf of the Natural Resources Defenn Council.

Tr.ertt D^uugherty, 1207 Gnmd^^ew Avmue, Suite 201s Col^inbm, Ok€^ 4321Z on
beb-a€f of the Ohio Environmental Council,

S,ai^ay Narayaa ^ 85 Second Street, Second 'Florsr, San Prax^isco9 Caffoxma 94105Q on
beWf of ^ ^^e=a Club.

.^m Young, 4W60 Carmel RDad, facixa^, Ohio 45^1 s pro m^

Tbs`e; #s to r2e^^if^ that the 3.^^^o a^ariRg =* &U
^owl^to r*qK*ft^t't*U of a ^^^^ ZU-a

doa=^^ ^olivaxed in g^^ mguiar ca^^e 04, ^imsm,
Pxocess "2 ' 73
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^^-M^^^^^GNI

(33) Two ^^teries are located wiWn a oned^^ radi.°m A mudl
faa^ly cemetery ^^ ^^^^ ^^^oAanatel^ ^M Ael, nor^west of
^°.h^ ^^^ty and the Tet%-t FaN Cemetery is located ^&^proximate1y
ZOOO f^ south of Wie facilxtyo Tba AppHcant km agmed to leave
curreau^^ ^eg^^^ screeni,.̂ ag in place at the faud^y cemetuy and to
provide a substantxal amorunt of ^dditioaial scr^^^ for the Lekat
Fali^ Cemetery,

(34) The Applicant zntends to p^^^wntly r^^ a portion of ^^ Lehut
Road (T-95) and IHM ^d (Ta96)e Adc^itionally, s^ ^ocal roacb
may req€a"nv s;^^ntiaI restaTation £onas`^^ the ^notu^^n
pr€cws, The Applicant ^ be required to coordinate dtes^ efforts
Mt^^ the Meip County Enoeer and the Ohio Depaxtrmnt of
Tr^^^^^^oiL

(35) The only cox^^^^l land uses in proximity to 'ix^ plant are
^eenhou^e bufldings and a gravel pit. Bo€h of these coa^nemW
uses are campati3^^^ with the proposed generadng €ad':ly and they
may remin in a^^atim aftnr r^tractom

(36) The construction and operation of the plant Fs not expwted '^ have
any ^ignificant negailve imp^t an insta.tut€oaml fAcffi-des mwh as
sdxools or charches, as schoa^ are not in r^^ pro.^^ to the
proposed plant and ffie Applicant will lsmi^ cmistracdon ^ctivffies
on Sunday.

(37) The Applicant bm completed a Ps^-;^ study of potentW ^^acts
experW £rom a^uctioaa and a^^^tion of the faciRty.
^pemti^natl noin is ecpecWd to be below 55 dBA at the f=m ^Ine,
which is wi^ generaUy accepted federal and state sRmdards for
semat%ve lmd uses such as nearby mideutial facflities. `^a-dmR
^^^^^^ noiw mitigation e^^^ not be required ^m n^d plant
^^era&^on. CosstracWa^ noise lev^^s wO be tmnporazy in na^
but Iiigher than ds^^^ ^^ant operaldan. Fde driving woWd be ffie
most ext^eue noise Prod=i.*ag activity durbztg +^^trut-dori, at
^ppr^^^^^y 72 dBA at the nearest smWitive r^^ptcr. To ktftlp
niitigate negative e-ffmts of co^str;ction nrsism* the Agpikant
intends to Exaiit general constructio€^ activity to daylight houn.

^4-
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06-13s^-PIL^^GN 45-

C3RDEARED, That a copy of ffils Opir-icii„ Ord^^, and Cutficate be mrved upo^ each
Party of record and any other ir.^sted persons,

^ ^ S RD

--- - -- -------
Alan . ^hriber,

blic UtiU&aes Coranusaiori ^^ Ohio

^
4441

^,an, BO ^D ^
and ^",^r^k^r of the ^,g^.^ro Department axA.dY^ir^or
of ^ev^^apme€xt

^
AWI v in j ac k ^a. .A-'--
and Director of the L^No Depw-tment
of Heal.th

^6!)er^ ^^ V, -Board :t^^ ^m
Directoz of the 01-.x^ Department
of .^^ cultihre

^AP/KB;ct

Entered in tbe Jasxraml

Feneo- J. Jer^m
sec.r. etary

of Natural Resources

cbrg,afiopher K*^ ki, Bowd ^emler and
Dimdor of the C3^o
F-ravirunnwnw Protection Aguicy

.^^iza,w
Andrew M. €^^^t RE,,. 13ra^
Men-Lka and Nbli.^ Member
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>^EFORE 1'^^^ PO%YE:^ ^ITIN^ BOARD OF OHLO

Tn t„e Matter o#'ffie Application ofBdac€C Fork Wind )
Energy, LLC for a ^^^cate to Install 3^umuous ) Case No. 1 ib-2865-EL-BGN
E:ectracity G enora,ELng Wint3'rusb€res iv )
Crawford and Richland Counties, Qun )

JUI^' ^^PULAT'ION A?'^D RFOI"^WN€BATIO1^

^^ INTRODUCTION

Applicant Black Fork Wind Energy, LLC ("Black 3v'ork;' or "Applicant), the. Ob-W Fam

Bureau ^^eratiara and the Staff of the Ohio Power Siting Bm-d C,OPSB SY.aff')s at times

collectively ref^ed to as the "Pmdscs,," submit this Joint Stipulation and Recommendation

("Stipu€ation°) for adoption by the Ohio Power Siting Boaxd (t€ic; "Board"). This Stipulation is

intended by the Pa,rties to resolve all i-natters nmtinent to the certification and consirueti^-a of a

wind farm comprised oi` up to 91 wind turbines wik3a a nwneplak^ capacity be?w= 1.6 and 3,0

MW ^^cb, with the aggregate capacity not to exceed 200 MW, and other associated facilities

€oca#od in AuburFa, Jackson, Jefferson, Satduskyand Vemon Townships in Crawford County

and Plymouth, Sandusky and Sbaravx Towe7sWps in Richland County (hciccz-iafter refea^ed to as

the "3''aciiily"). 7':ie :Caci:%iy is more fully desc,ritnd in B€ack Fork's application as deemed

complete by the Board in this groceedirag.

The Staff Report was i^gued on August 31, 2011. A local public ^earing was held at the

Shelby Senior High School, 309 West Smiley Avenue, Shelby, Ohio 44875 at 6;00 pm rsn

Sep^cniber 15, 2011, and the evidentiaxy hearing commenced on September 19, 2013; ^the

offices of the Public Utilities C®m^.xLssion of C3Mo in Columbus, The Ohio Farm 13ur^au

Frxicratian was granted intervention by Entry of May 3, 2011. 'fbt Board af Cxuwford County

CommFssior;ers, the Board of Richland County Ccsmmissia^ners, Rqe Richland County 3;rcgjneer;.
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unless otherwise r:-tuiualDy agre-ed Won by the facility ownff andlcsr facility operator
ard the landowner. All physie€>,l material pertai^^^ to the facility and associated
equepment shall be rmo-vei to a depth of at ieask thuty-six inches beneath the srl,is
surkace and tx-drzgozW off site. The distulbed mva shall be restored to the sarrn.c
physical condition that oxmted before =Won of the fmiity. Damaged field tsle
systems sh,at3 be repaired to the satisfaction of tbe. pr^Ay owner.

(c) That during daornmissioning, 0 recyclable araatmials, salvaged Pmd non-salvaged,
shall be recycled to the Rxrthes.t extent praeacable. All other n^^recy-clable waste
matmials ^hall be disposed of in wzcsrdame with stito and fe3.mt law.

That ttae faa;i&ity owner and1or Saci`ifty OperaYor sba11 not remove w3y improvements
made to the ctecuic$.i infiwtmetum if doir.g so wouid damupt the eloctric gtid, uMess
otherwise appmv^d by the applicable regional ts^ansmission Mmizafion and
[nketr.r^nnectavin at€ili'fy.

{g:) That subject to a,ppmvW by ^^SB St4 and seven days paiur to 3tEc pxe-coz:structinn
conference, aai in€€^enden.t, x^^stexod Prafcasiona1 Engineer, 13cmed to prwticg
engineering iTE tho state of OWa, sMl be retained by the Applicant, facility sawas.er,
znsilor flaciliiy operator to estmate the total cost of decosramissaomng m curcazt
dollars, without mgwd to salvage valuc of the Nxtapinent. Said ckiraate shall
include: (1) an iderti.ficatars^ and analysis of the activiOes necmary to irrp.emc,nt
the most recent approved decommissioning plan kiclud'ing, but not liniiW to,
pi'rys%ceI construction and demolition m^^ ^suniing good iradus4ry practice and
based on GI3O'T°s Procedure for Rudgez Esftadng and RS Meam riat,erial and
labor cost inz€im or any other publication or guidelines approved by €'3FSB Staf#`;
(2) tho cost to perfrsrra each of the actavWesb (3) an amount to cover csantias.gency
cmis, nQt to ^^ceM 10 peacent V, the abaye calculated rocl^iation rom Said
est^^e will be t.^oax^^ed to a per-kuabi^^ basis (the "Deoomxnissaoxaing Costs'°),
caiculated w the tcaial cost of deEinnnussioning of all facilities as catimted by the
F'rofession,a€ Engineer divided by the num.ber of turbines in the nxm't s^^^nt facvhty
en-biveering dramde3gs. This esdinaae, shall be conductod every five yem by te
iaciidy muex a^idlrar facility operator.

(h) That the Agsplicant, fa.calitv owner and/czr facility apemtve shall pM and maintain .`or
dewzauriissioning, at its election, funds, a surety b^lid, or siar,ti€a; fma.nc;al assu.^gnce
in an amount e€@txal tr, the perturbirae Dwo.r¢mtassioWng Casts 3rau1tiphod by thesr,azra
of the ^umlscr of turbines constructed and un.da cozzAnxtaon, The ftuJds, surety
bond, or financial assamee need not be posted separately fEZr cach tugbina so long
as the tESW =ouui reflects the aggregate of the Decommissioning Costs for ,aJ.o
tucbis3e.s construczcd or under ^onssru,ction^ For pwpQsm s^^^s condition, a turbine
is corsid^rod to be under construction at t€3:^ commencemunt of excavation For the
£vubine fcsunda;taora. The fbrm of financial assta^ace or sway bond shaU bg" a
15nancial ftwnurzenk mutually agreed upon by OPSB Staff and the App^^eant t.he
fnifity owner, aa:d,%or the #`2zi1i.ky Wu:-atasp, The financial xsswasi^^ shah ensure the
t'aiMl pmformance of all reqra^rements and recl.amataon ^^^dities^^ of the most
mmtly fi1ed and Wvmvoi decommissioning a,nd rcclanation pla,i At least thir?y
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(30) days prior to ^^e pr^^nstmcticn conference, Lho .Apglimt, ft facility owner,
and1^^ the ta,61iiy operator shall provide an ff^tfinated ti-cacline for dw posting of
decommissioning funds baed on the consouction ^hodule fo¢ each turbine. Prior
tr, cocmnonr^ert of construction, tho App€;cani, ?W facility owner, and/ar the
fa4;i3itv opmtmr shalt provide astatemcnt from thf, ixc€der of the fman.cia€ assurance
dcmonstranrag that a.cflequa.e .fzudas have b= posted fcx r.^^ achedu€ed r.cnstmcticax,
Once tne financial assurance is pirav3ded, the Applicant, facihty owner and/or facility
cpentrsr shall maanWn such f•ia7+^s or amu-aFCe thraughoa the a^raainacr of the
uxsplicab€^ tmm uz€ sia:€€ adjust tl.ac amoErra9, of the aseuniriccy if necessary, to offict
any incvmc or decremc in the Decommisaicr^^ Costs.

(i) That the dcroi-missiona^g AM&, iumiy boxad, or finaracifal anrarance shaU hc
m€cased by tbc holder of the i'urds, bond, or financial assmrzce when the faci-fity
owner and,ioz facility rspex^.^.^ has demonstrated, and the OPSB Staff concurs, that,
dewnmssacning has beeri sa%fai"wtorily cornpt +, or upon w-fittcra approval of the
Board, in order to ixaplemmE the dmornrnissYCririg plam

(67) M.at at least thirtv (30) days bofrsre the Prc-cmshmction car&aeocc, the Applicant shall
^^brnit to OPSB ^^pff, for mvam and acceptance, the fel€awing dccumen.k&

(a) One set of detaited m^.nocrEng drawings of the fmal projtct des:gn, inc39l&ng all
turbine locations, co€tcck:iorz €i:ea, access zuads, ft crane rcssatc, }mnmmt
meteoro1ogicaJ towers, substations, cazE^^ucti^z^ staging areas, and any od=
associated facilities md a.mesa points, so that £3RK) Staff rax determhx^ ihat the
final praje^ design is in compliance with the tmms of the certificate. T',n.c final
pmjW layot^t dWi be provided itt €nard copy and as geogrzphi.csJ1y-ruferenced
&ectrarzic data. '"h.c finW plm shall isarlu€u 'bsth temporary and perrzat3er;8 acecss
rra^^te^, as woB as the mei,ms to be uwd for ms#oring the area amuaid all temporary
sccts`.ar,s, mxz^ a deu,ription of my Iong-tem st6i1izaticri required along peanxn.ent
access xoutca. 'Mc plan. ^real^ consider the location of s4rtems, wctlsnds, 'swao€€eei
arm„ and sensitive plmt species as identified by the OD.«(R Division of Natural
Areas and Preserves, and explain how irnpacks to all sensitive resources will be
avoided or mYn3^ad due rEg co^sit=tior4, ^er4ticn, a¢W maintemce

(b) A aRrum &-3fos wcVand crossing plan incl-aftg €leWla on specific a ,̂^urx¢s and/os
datchi;s to be ornsacd, dther by cca^stmaion vciieles andfor facility comp¢^uon°s
(e.&, acms roads, e1ecEri;, colicction lz=), ag well as opwi^'i.c discussion of
proposed cmsa:€3ag nnethoz€olr^gy for cacli stream crnssi-qg and pcst-comsnct€m S-40
resteratiam I'k^^ stmm omssirag plan sliWl be boed on final piaais f`csr &€xc eccm
rriadsaatd wecixic coiiecdon^^stem ,

(c) A detailed fl-w=cut ccxa9zngency plaii aor stream and wetland crossings ffiat are
expected to bc completed ra I-IDD. Such cor:t^gency plan may he €rar„crporate':
vvitNn the rwaF.ire€ streaxrc an&or wetlmd crossing plan.

(d) A ?rm cim-ing irlap dewribing how tms and irubs a'azmd tuxbines, alcm,^ ^om&s
mutes, in clecUic collection line crar-qdc-rs. at co-tswxticn atagiinA wvm; and in
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The =dersigned her6x stipulate, Etgroo and represera that they are authorized to enter

into this jgint Stipulation and Recommendation on this Z^^ day of Septeenberr 2011,

FuAk^ermQre, the parties expressly agrte that this jrsinF S€ipixSation md Recommendation cna:y be

^.^mdeEi ataa41or supp8embra#e¢i. in a writing execj.ited by the zar€ics.

M. Nowar^^ ^etdcofi'
Stmhen M. Howard
?bTichaeI J. Settineri
vorys, Sater, Seymour and Pease LLP
52 E a5t Gay Street, i'.O: Box 140$
Columbus, Ohio 43216-1008
At¢or.caeys for Black Fork Wind Energy, LA^^

/ ^
'h^.d.
Clbl

1%.. E-radsiev f h r-
Ohao Fum Bumau Federation
280 North High ^^eDt
PO Box l K383
Columbus, Ohio 43218
Aftoxney ^'t^r the Ohio Faxn Bur4au Federation

^ ^ ^ ,^.^- .....^.
John
SkephA A. Reilly
Assa skaTat Attorney ^'renez-a1s
Public t.€ti€iti€es Section
Office of Ohio ,^rmey General Mike DeWine
1 N& Broad StreeL 6`r' Fioor
Ca€umbus, OWa 43215
Attom^ys for the Ohio Power Siting Board
staff

Surrmea J. Koladin Plantz
Anistan4 ^^torney Gencrais
Enviremiental Enforcement
Office of Obia Attotszey ^'^eamI Mike DeWi-ne
30 East ^road. Stice8, 25th Floaz
Co1-cambus, Ohio 43215_
14.ttos-r.acy-, for the Oh€o Povvex SWng Board
Staff
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BEFORE

^ ^^^ POWER ^^^ BOARD

in th.^ Matter of the ^pphcationof Black Fork )
Wind Energy, L.L.C. for a Cera^cate to Site a ) Case Na. 10^2865-EL-BGN
Wind-Po-w^d Electric Generating Facility In )
Crawford ^d K^^d Cc^unfles, OEo, )

OPINION, ^^^E&Ai'^D UR'€MCAU

The O&dc+ PaweT Siting Board (Boaid), coming now to consider the a`Dowe--sntitled
rp-atter9 hs.vixr.^ appointed adndrdstradvre aaw judges to conduct the hearings, bAvzng
re-viewed the exi-a.zbits and testimony introduced into evsdence in tha.s: ma"tex, and being
otk,emvise fvhy advised, hereby issues its Opina€vm Order, and Certificate Lvi thi5 case as
required by Chapter 4906, Revised Crsde:

APPEARANCFS:

Vorys, Satvr, Seymour and Pease LLP, by M. Howard Petrza)ff, Stephen M.
Hoivard, and INfzchael J. betdnex^ ^^ East Gay Street, P^0o ^x 1008, Co1umbus, ^^O
4322£-1OW, rsnbeh^f of tkte appUcant, B1ar..lE Fork lqind Energy, LLC.

Mike DeWina{ OMc Attorney General, by John J. Jones, .r^^t Swdoaa Cluef, and
Sw^^en A, Reilly and Devin D. PwTaaza< Assistant Attorneys General, Public Utilities
seeLionr 180 Fast Bma€^ Street, Coiunibus; Ohio 43215, arfd Christim E. ^^^^schi,
Susa^r J. Koladin Plontz;, Assistant Atkorneye^ Generalf Environmental ^'^oreem^t
Sectlmn, 30 East Broad Street, 25k^ Floor, Colanqbuss Ohio 43215, on beh;adf of the Board'6
staffi

Chad A. EndsIey, 280 Naxffi liag-h Street, P.O. Box 18238, or. beMf of €:he Ohio ^^
Bureau Federzttiom

Ben^sd-i,. ^^^^lar^der. Coplan, & Aroz3.off, LLF, by Oria CoUier Mf 41 SoLith Higb.
Street, 26'h Fk€sztr, Columbus, Ohio 43215, on behalf of the Board. of Crawford Co-ungty
^omn-dssioners, the Board of Richland County Conurdmioxeers, the Ricli' larad Cas-=ty
En.&eer, the Plymouth '^^wnsh^p Trustees, the Shuon Towns.^p Tr^istees, and the
Sandusky i ownsMp Tr,.t steea.

John ^uringtrsn, Larim GledWI, Carol ^^^dhil3, Mary studerr, ^an Price,
Cadxerax^e Frice, Nick RietwEix, Margaret Rietschlin, Bradley Bauer, Debra Baauer,
Grover Reynolds, Brett fiefraer* Gary Bs&hn, and Karel Davis, pro se.
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10-2865-EL-^^ -34-

prczpmsc-d facility 3nclua3.e the conditior^ ^pedfied in the section of thc^ Staff ^^port. (Staff
Ex> 2 a^ 51.)

H. 3yake 'onsery tion Er^^^ - Section 4906.1t3 .A ^2^ Re^vind Codg

As Staff notes, pursuant to Section 036JO(A)(8), ReO.^d Code, the proposed
facility must incorporate naximum feasible -,,vaE^ conservation pracb-'cesD considering
^^aab1^ tectmofls^^ and the nature and economics of the various al^^^atives, Staff stakee;
that it bm reviexves& the Jnfam-aUs^^ pera.anizxg to the czsr:gumptive tase of -vvater for the
construction and operation of the proposed ffisalzty, According to Staff, wind-powered
electric generating ^acWties do not utiltze water in the p^oom of electnc'ity pradua^on;
^re-.€oze, ivrater consv.am^^n associated with the proposed ^lectxic gmer^tion equipment
does not wardaze^ sp^,.^^c conservation efforts. A potable water supply waWd be provided
to the O&M building for project and pmwnal needs of the several employees using the
f^cfflty, bt,t Staff beLleves ffie araount of water consumed for these ^u-rpcases would be
31eixiimal, (Staff Ex. 2 at 52.)

Based an it*^ review, the Staff recommends that the Board .^^ that the proposed
fadlity would incorporate rs^wcixf.um ^^^ible water caans^ati€n p^achemt and, therefore,
it comph^^ -tvilh the requirements specified in Section 49€36.10(A)(8)9 Revised Code. (Staff
Ex, Z at 5,2)

VL S'1.'^MLATl: ON`a CO ^^^ CQMx €^I^S ^^

As stated previously, the parties to the Stipulation reconiLmend fl,,afi the Board Luue
the ^^licata requested by appla^imt, subjed to certain conditions, as spelled out in ^^
Stipulation. The ^Dowang is a sumrxaxy of the conditions agreed to by the sxpsalat's.ay.g
pard^s and is not intended to mplace or&uper;^^ theStipiaR^tion; The stipula--0-ing parties
^^^^ tlmt;

(1) '^e facffity shall be installed at appl`acanVs propawd site
px^ted in the M.-Tch 10, 2011, application, as modiRed. or
clarified by app1icant`^ su^^lernenftal fil^^s and by

in the Staff Report. Ac-ceptable turbine ^^^
shaLl be limited to the Vestas VIOO, ttie General Electric 1,6-100,
or the Saemem SWT 23-101 models.

(2) The applicant ^haU utihze ths; equipment and constrpi€.'don
practices described in the application, as modified or darafi.ed
in utpaplemental fil'engs, replies to data mqraests, and
recon,axie^kiaticars in the Staff Repoit, as modified by the
sfi^^^^^om
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10-2865r-F,I,BGN

^'3^DER.

It is, ^wM€rre9

-74-

ORDERED, That the StipuBatian, as arnended, be approved and adopted. It as,
further,

ORDERED, That a ^^^ca^e be issued ba Btack Fax°^ ^^mu^^t to Chaptu 4906,
Reriw.d Code, for the construction, ^^eTatim and anainten&n^^ of the wind-powered
electric gem--r.a.tion facility, subject to the conditiom set forth in the ^^^^atiors, as
amended. d't is, further,

ORDERED, '€hAk the cezdfH^^^ coz^Wn the conditi^ set forth in the Stipulation, as
arxa^rd^.^. It is, further,

ORDERED, That Black Fork to..^e all x^^^^^ steps to carry out the terms of the
St%putataort, as amended and this Qrd.exo It is, furfihe€6
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10-2$65wEL-BG. N o75_

ORDEREDs'^t a copy of this Opanamn, Order, and Certifiicate be served u^^ each
party of xeecnd and any othu iv.+erwt^d pe€soxL

'J'HE OMO POWER STTIiNG BOAR13

^^.^°'^'• ^b ^

er;, ClWmmx
b1^ ^^itie . ssian of OWo

IE^r^^^

^isti^^e sd^axa^^, B^s€
^^^^ and D^^^^ of the Ohio
Depar€nient of Developms,^t

13^ ^
eodsre Wymyslo, t^

Member and Director of ^^^
OW^ Department of Health

90 -Q-
T ny Fa^s Yt DV^^^ Board
a ^si Interim Director ^ the
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B:^^ORE TIIE POWE'R si'BCiNc, BoAR? o^' oFiIo

Ia, the Matter of the Application r^fftck Fork Wind )
Energy, LLC for a Ceztzficate to Install Nunamus ) Case No. 10-2865-EL-BGN
Electricity Ckneratz:r^g Wind Turb?nus in )
Crawford and Rgehla.hd Counties, Ohio )

jf2INT STIP^,"^ATiON AM RE!Q -0;^1MENDATI0N1

1. INTRODUCTION

Applicant Black Fo¢^k Wind Energy, LLC ("Black Fork" or "Applicant), the Olaia Farm

Bureau Federation and the Staff of the Ohio Power Siting Board ("OPSB Staff), at times

collectively referred to as the "Ta,rises5,9 submit this Joint Stipulation an€t Recommendation

("Stipulation") for adoption by the Ohio Power Siting Board (the "Board"). This Stipulation is

intended by the Parties to resolve all matten pertinent to the ^^^cataon and construction of a

wind farm atamprised of up to 91 wind taarbines with a nmneplate capacity betwmrz 1.5 and 3.0

MW each, with the aggmgate capaciry not to exceed 200 MW, and other associated facilities

located in Auburn, Jackssan, Jefterson, Sandos&cy and Vemen Townships in Crawfa>x€j. County

and, Plymouth, Sandusky and Skaar€aax Townships in R>chIend County (hereinafter referrrred to as

the "Facility"). The Facility is m€rre fully described in Black Fork's application as deome^

complete by t€3eB€sar€i in this proeeeding.

The Staff Report was issued on August 31, 2011. A local pub'Fc hearing was held at the

Shelby Senior High School, 109 West Smitey Avenue, Sho1by, Ohio 44875 at 6;00 paz^ on

September 15, 2011, and the evidentiary hearan^ commenced on September 19, 2€317= at the

oMoes of the Public Utilities CoFnmi^^^on of Ohio in Columbus. The Ohio Farm Bureau

Fer3eraaon wzs granted intervention by Entry of May 3, 2011. The Board of Crawford County

Coerar .̂^ssionen; the Board of Riwh(arad County C€ammiscierner:s, 6e Ri.chlar€d Covnty Engineer;

I
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wi^ess O€h.^^o muttualYy agreed LaPCM by the facility owner and/or facility operator
and the la.+vdrswner. Aii physical material peruinin^ to Cqe facihty and nwu.ated
equipment shall be rmovcd- to a depth of at toast ffiir€"ix imhw beneath the saii
surface and transprs:ted oi'f site, The d°,,oartfcd =& wharl be :ees€omd to tt:e same
physacaa ^nditioxt ftY existed before cs€:on of ft f6ctlaty, Damagt-4 field tile
systems shall be repaared to Owe satisfaction oft€^^ prcFpeity owner.

(0) That dwing decomnxissioning, all recyclably materials, salsrag.-d and ¢zon-aalvaged,
sU1 be recycled to t^e fuc#i-zost extert ;micticabie. All other nonur^cyclabg^ wade
mateiials shall be disposed of in acs:e9rdan.^e witkz sa€^ md federal law.

(f) IIQaB tiZ-, fa,ciiB3:y owner and/or fuiliw operator sha.fl not remove axly zrapr-ovMnents
made to the o1ectrica.€ irzfr=u0= if'daing so would ftrup< the electric gxiA urdem
otherwise appraver3 by the applicable regional tmssmissio¢^ org&-&a?^on and
intercar,r^ctian tatili+y.

(g) That subjm€ to appxe^aval by OPSB StsfC axzd seven days, p-tesr to the pro-constnuctEorz
confewme, an midependen€; regis€ered. Profmaaraal Engineer, lim?^ed to prwge^e
crigineering in tqe stata of Ohio, sMl be resmned by tlxc App1icarft, facili€y owner,
arrdlnr fwfllity operator to estimate &Eae tcrtaal oost of decommissioning in carren[
dollars, witheiiE regard tc Wva^e vaiue of the equ:ipmerat, Md esWnaKc shall
ercltadeo (1) an identificaaon and as.alysi^ of the acdxit3es nmemzxy to ;xe^.^alment
t^o most recent app^ved decommissioning plan iracludin& but not Iirr,ztod to,
physic,)I construction ared demotifi.€sn costs assurnzn¢; good inai.%tstty p:wtice and
based on OD^'3T's P^ae^eduve for Basxfgex Esr€errat€ng and RS Meam mtenat and
itlbQr cost indices or any other pELbfacat%on err pideiia?^s approved by OP^^ Staff;
(2) the cost to peemmi each of siae w€i-v(€iesi (3) m mna^^ to cover mntingericy
aassts, ztot to ^xceW 10 pdrcena; of the atove calcaalatoi reclamation cw. Said
estim.a?e w::lt bd ccsnvwed to a per-turbiree basis (the `Decomrr^ssionir4g Costs"),
calculated as the toW wst of decommissioning of all facilities u estirmted i3y tE3o
Pa•oi'e&siona:i Fhgiraeex divided by thentnnbv of Dxbines in the most ^^c" i'aci(ity
cngiticermig drawings, This estimtc sluill be conducted every five y*eass by the
facility owner aara'rsr facility.operatoa.

(Yi) Ila€ the Apptic,atet, facility ^^icr ara&ar £'acility operator shall pon and maintain for
decomzaisagoning, at its clmdrsn, fiuids, a sumt^ bond, or sirrai^^ fmancial as^.^ac-1,
in an amotant eqa to the per-t^.:sine Dwamznissioaing, Costs multiplied by the sum
of the number of turbines cunstracted ar?d under con,structiran. ; i"ie 1ixr3it., swety
lxarrd, or financiO assu.P^^ need not be pWte;i seliaT-aeiy for cs.cPi tnibirae so trsng
as the total amQtmt reflects the aggregate of the Decommissia:ni,.^.g Costs for ali
turbines e4ris"cted o. under a;3^nstr,cteon, For pmposes of €Ma condition, atu#ine
is ^onsidaeed to be under r,ons€€^ction at thf mmmenemeret of oxcavatiom for the
tubirae frsund.atiun, The lbrm of financial assw-mcN or swvty bond sU1 bc a
fnmciai itztn;xxsent murual.ly agreed upon by OPSB Staff and W Appiicant, Ehe
facility owxter, and+or she Ewility opdratw. The fizuncaal aa^^oe gial.l ensure the
fla:i€l^'ut perlasrananc^ of all requirements and reclamation candifioiia Bb the, most
rwa;WJy filed and approved dz^x^xxi^sis^rxing and rw€a:mation plm At least thirty
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(30) days prior to the gcc-constcuoticn cotif'^mce, the Applicuit, the fwilit^ owner,
pnd/ar L^c fnihty operator stzal9 provide W. esdrrated 9imaIine for the Pcst€ng Oi
dec-ammissioning i"unds based on the ccnstrxtion schedule for cach t.arb€rc. Px€ar
to coramencorsaent of srnstmcticn, the AppIimit, ilac facility ovrscr, and/or the
facility opemtor shall provide a sta.^^enY ftom the holder cf 'the fimncisA assucxzcrc
demonstrating that adequate funds have been paswd for the schsadulcd
Once khe ffimcdae assurance is pmvideA the, Applicmt„ faciliLy owner md/csr ;aciP€tj
operator slell maln:Wn such €'wEds or an-omcc ^.^s^gtout the ^iaindcr of t€ao
a.^ucawa term a!A Ael€ 4East t,ho anacasn" of t^^ assurance, i€'necossary, to offsct
aray increase or deevase in th.c Dwommissioning Ccsk&

(i) 'nat the e^^conncaissiv^g funds, su¢v8y bond, or firancxial assurancY shall be
rd1emed by the holdor of t.hc.fimds, bond, or fnamial msurazice wlm the facility
owner andfQer facility aperraterr hw ^',emcrstrated, and ti3e OPSB SWt'f' concurs, ftt
deCOT3"iXS9dSsEOX%tE2g €i28 bCM $9'€^8fi26WdIy OMPICt4 O3' Ups5.£H Wri.tteE] appL'i7*J8.l tDf t€^C
B¢eud, in order to iraVicmmt the €tmommissioning pkm.

(67) nat at least Nq (30) days bCi'cxc thc pae-mwtmc'tacr, conf=ccY the, APPPicarxt s€W4
submit to OPSB Smff, for review and acoeTtancc, the fQilcvAng documents:

(a) Onc set of doWted engineering drawings of the fin.an pro,gcct €tesEgp, iricWdi.ng all
tv.rbirc locations, co[lwdan tineas access rxads, the crane rasutc, pernanont
meteorological towers, subsWcns, construction ftg€a^g amas, a.nd any other
associated #'aci€ixies and accezs points, so tI`?ai OPSB St£<ff can tJ,ciermixee that the
firW pzrs,jW. dcsi^:Z is in compliance wit€-, ft te¢rns of the cerfifica.tc. 'Mc Eaz.al
pri,ject layout shall be prcwideK€ i-a hard copy a¢xd as 8wgeepWcally xef^rencec€
e€a c=raic, data. `I`hc finW pLm sholl icavl.udc io#tk tcmpomy and pennmcni at;ccss
routes, as well as the measures to be uwd for ^^oring the aw aaunci Wl temporary
sections, and a r&maiptiot of €my lozag-tam smbiliuticn mquimd along pe¢ranmt
access routen. ne plan shatl ronsieter the iomtion of streams, wetlands, wooded
aa`cu, and semitFvc plant species ss ide: fif'e.ed TDy the ODNR Division of Naaral
Areas md P^miaycs, and explain how ' -^gazts to all saisit.ivc reso^es vfill he
avoided or niin€¢xd.zed d3siitig construction, operation, and Maintena,nce

(b) A. ^om mdlor wcfland erming plan iml-ading details rn spmafic s#r:uns and/ar
ditches to be cmmrsd, ca#luor by ccr,struc+„lcn vchi^m mdtcr fwility compononts
(eag., acuess roads, electric rcllwYion lines), n well as sincific disciassirsrF of
proposed omssirg gneawdclrsgy i'rar cac1x ^bwn cmaiixg and ^r^t ^^>t^a^ctacsn ^ite
;restaratzon. The &wreom crossing plan glaal& be baaiod on fmW plans for 17ic acr,ass
roads and olecuic cal^ecti¢^ systeia,

(c) A detailed fiaa;-<ut contirs.gmey ^ian ^'̂ ad stream and wctimd crossings ft° 2rc
m.pursted to be completed via I-MI). Such con3ingercy plan may b; ineMcxkted
wi"n the r^^od steam ardfor wodm-A cmssirg plai.

(d) A tree clearing plan dcscriising how 9rm and sbrabs around turbiaff-, along access
rrou;.es, in electric cr11sction, ltnc conidon, at consl=tian mging arvast md in
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The tmdersipe€ €aemby stivalate, agrce and represm,t that they are authoiizc^ to mier

into this joint Stipulation a;id Recommendation on this 28EYa day of Sep+e-rqber, 2011 ,

^^^Zuzrrcax^, the parties expressly agrc^ that this JrinE Stipulation md Recorr^:^^ndat:en may be

amended and1or supplemented in a wr€ta,^^ execufW by the Patties.

M. Howaxdi^etdcoff
Stephen M. Howard
Michael J. Softinera.
Vorfsy Sater, Seymour and Pe,ase, LLP
52 East Gay Street, P,O, 'Box 1008
Columbus, Ohi€? 4321fi-^ ^ ^8
Attorneys for Biar,k Fork Wind Enny, LLC

^Chad A. Ends[ey
Ohio ^'an Bi3r^u F^d^rauoa
280 North High Street
PO Box 1&^^^^
CoJwnbus, ^.^Wo 43218
Attorney for the Ohio Farm Bureau Federation

St^€x A. Reilly
Assistant A#tom^^ GenerrAs
Public Ut:lkt€es iwtica3^
Office of Otsio AnQrney General Mike DeWine
ISO E, Dro^^ Street, e Floor
C-at^abm, Ohio 432 15
Attorneys for the Ohio Power Siting Board
stafk`

Chr€e€arm E. Grasseschi
Summer J. KcsWin Ptantz
Assistant AtEeaamey Genaa1s
Erzvirorunontal Enfcarcernmt
4frice of Ohio Adomcy Cieneral Mike DeWine
30 East'Bracd Street, 25th:pioor
Columbus, Ohio 43215 _
Aaom^yai tor the Ohio Power Siting Board
smff
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