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MOTION FOR RECONSIDERATION

Pursuant to S.Ct.:I.3^ac.R, 1 8.02(B)(4), minor ch€ld-a.^pell^nt H.V. resp^^t-ftilly requests

that this Court reconsider its decisiox^^ in this case. A motion for reconsideration should be

granted when it "calls to the a^enta^^^ of the couft an obvious error in its decision or raises azi

issue for our consideration that was either not considered at all or was not fully considered by us

when it should have '̂ ^ene" Mauheu)s v. ^^^^tt^^ws, 5 Ohio Appo3d 140, 143, 450 N.E.2d 278

(10th Dist. 1981)o As set forth in t1^e following memorandum, reconsideration is ^^ratited in

this case.
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MEMORANDUM IN suT:^owr OF ^^^^^^ERA'1'ION

First Proposition of 1a^w

When a juvenile court revokes a child's supervised release, the court is ^^^it^^ to
determining whether the child should be returned to the Department of Youth Services,
and may not commit a child for a prescribed period of tgmeo

A. Reconsideration is warranted because the majority decision unravels the
juvenile sentencing scheme, and implicates an adjudicated child's right to
fundamental fair^^^^ and due process of 1awR

The decision in 'dii^ case must be reconsidered because it gives juvenile courts carte

blanche to r^tLmi a child to the Department of Youth Services (DYS) for a minimum terrn- of any

length, in violation of R.C. 5139.5.52(F). In re H. V, Slip Opinion No. 2014-Ohio-812, at T-1, 15-16.

The unintended consequences of this case are significaiit, because the decision invites disparate

and inconsistent sentenciii,^ for all Ohio youth. If this decision stands, youth may now be

committed to D'^S for vastly different periods of time for the sarxr.^ violations of supervised

release, with no opportunity for release by DYS if the child is suitable for release, and iio

opportuiiity forjudicia1 release by the court. Id. at 1( 155 R.C. 5139.52(F).

The decision also permits juvenile courts to commit children for technical rule violations

of super-€ri^ed release for lengths of time that exceed the original commitment ior the und.er^^ring

felony offense. k'f V at ,( 16. This is an illogical and unjust result, which stiould not be advanced

by this Court.

F-Lu-ther, the decision may be interpreted to support the end of the minimum periods of

cormnitment set fortb. in R.C. 2152. 169 Specifically, through R.C. 2152.16, the General

Assembly created a structure of indefinite periods of commitment for traditional juvenile

sentencing, consisting of a prescribed minimum period of time until age twenty-one, with the

release date to be determined by the Release Authority. The juvenile court must order the
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prescribed minltnum pe-nod whic1i the statute sets forth,' and the Rei.ease Authority determines

when tl-ie child is approved for release:

. .. ..... --------
V_ioladon .................... DYS Commitment

-___. .. .. . .. . .. ------------ - ---- -----
x^.^^r^^at^^. ^.ggra^r^.tc^. ixia^dea^, ^.^.^er^p€e'd '`inini^a^.^. period rst"' 6"tc^ 7 ye^,rs as p^°escrib

-
ecl

^

murder by the court. R .C. 2152.16(A)(1.)(b)

........................ . ............ ................

Vclltmtaxy manglaughtorq kidnapping, 44nunimum pcr^od of " 1 to 3 years, as
ag^:ra.^uC^te^1 arson, ^.ggr^.v^.te^. r^sbl?er^^, pr^.scribed by the co^. R.C. 215^,.1^^^.^^1^^^^
^nvolwitary mansla.uOaer, forcible rape

......... ........... ................... ...........

Felony I or l^elony 2 uiminiitiuni Per3od of' tvear.
R. (.' . 21 52.1 6(A)(1 )(d)

.____________ •

............ ............ .............. ....................Felony 3, Fe-l^^ny 4, or Felony 5 "z^inimuin period of' 6 n^onths.
R.C. 21152.16(A)(1)(e)

• _^ .............. ........................ ............ ..........

n
.

of supervised releaseaIter b4minimum Perir^^ of ' 30 davs.
completing Mir^imur^ ^erni R.C. 51 5952(1~')

These are statutorily prescribed minimum periods of commitment, which apply equally to

all of Ohio's juvenile courts. Yet, the majority's reasoning may now be applied to perntit

upward departure from any minimwn period of caimnitnl€:iit set fai-tli in.R..C. 21 5201 6. This is

because the decision provides that, "there is no indication in this section [R.C. 51.39.52(F)] that

th^juverile court is limited in. tlie amc^Lmt of tin-ic that it may ^^^^^^^ under this provzsgon." ^.^ 1'.

at ¶ 1.2e Because this decision held that nothing in the code prohibits juvenile courts f-r om

e;^^^edi-ng the niirsimum 30mday period of commitment for a violation of supervised release, there

is also iiotlilng to prevent a court from imposing a commitin; ^t that exceeds the rrAininium slx-

m^nth commitment for a lowermlevel felony, or minimum oneRyear commit.ner^t for a higher-

level felony offense. R.C. 2152.16.

.... ______............... ______________________________________________
With the exception of definite ^ormnitme^^s until age twenty-one fbr murder or aggravated

murder, or specifications im-pt^^ed uiider R.C. 2152.17.
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This Coue~^ must reconsider its decision in. this case because it eviscerates the ^^^^^ra1

Assembly's ^onstru-Ition of t'^^ juvenile senteraciiig sclteme, Eliminating the General

Assembly's juvenile sciitenclng scheme renders the legislature meaningless, authorizes disorder,

and violates a child's right to fundamental falr^^^^ in the juvenile justice fiy^^em. IlIcKeaver v.

Pennsylvania, 403 U.S. 52K, 543, 91 S.Ct. 1976, 29 1„Ed.2d 64,11 (197 1)9 see aLw .Ih re C:S'., 115

Ohio St.3 d 267, 2007-Ob.ioLL4919, 874 N.E.2d 1177, ,( 80.

B. ^ecousid^^^afion is warranted because the majority decision does not fu11.y
appreciate the role of the DYS Release Authorit)r to control the terms of the
commitment, the child's treatment and programming, and determine the
appropriate length of commitment and when the child should be released;
facts which cannot be known to the juvenile court at the time of disposition.

Juvenile courts are legislatively created courts of limited j u.^sd1ction, Aith jurisdiction set

forth by the General Assembly. Schitwrtz v. Ilaines, 172 Ohio St. 572, 573v 179 Ml;.2d. 46

(1962); In re.,^glery 19 Ohio St.2d 70, 72, 249 N.E.2d 808 (1969). '1'b.ls Court has reasoned that

"the General Assembly-and the General Assembly alone-has the authority to provide by law

the method" by which a c^u-rt may exercise its jurisdiction. In re MM., 135 Ohio St.3d 375,

201 3-Ohirs-14g5, TI21. Through its traditional juvenile statutory scheme, the ^^^^era1A^^emb1y

has given juvenile courts the power to commit children to DYS for prescr1bed. minimum periods

of commitment under R.C. 2152.16 and 21 52,170 ^^^en a juvenile court ^om-tnits a child to

DYS, the court re11iiquishes cantroi of the chi1d, with few en-Lanera^ed exceptions. R.C.

2152.22(A). Because juvenile sentencing is inde.fitnite, a child's dispositioii. expires when the

child attains age 21. R.C. 21 5`2. Y 6. -Absent.jud1c1al release, cb-i1^^en committed to DYS must be

approved lbr release by the DYS Release Authority. R.C. 2152.22(B),(C),(D); 5139.50, The

General Ass^rnb1y has vested the DYS Release Autliority the authority to detem-ii^e when the

child is appropriate for re1ease, R.C. 5139.50.
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Tbls decision confuses R.C. 5139.52 41;') by reasoning "it niakes no s^iise" for tlze General

Assembly to include the clause that j^idic€al release is prohibited "during the minimum tbi.rty-day

period of itistitutlonallzation or any period of institutionalization in excess of the minimum

thirty-day period" if the juvenile court does not have authority to impose more th.an the tMrtym

day mini^iuni. In re IY V, Slip Opinion No, 2014-Obioa8I2, 1; 12, quoting R.C. 5l39e^^(F)o

But, the clause directly preceding that 1aiigLiage sttites "the release authority, in its discretiori,

may require the child to remain in lnstltational^zation. for longer than the minimum thirty-day

period." R.C. 5139.52(F). That ^^^^od-ti-ie one exten.ded by the Release Authority's

cliscreti^n-may not be reduced by Judicaal release. R.C. 5139,52(F), The stat-Lite specifies that

the Release Authority, and only the rclease authority, n-iay require t1ie child to remain in DYS for

ati excess of "the mlniman-i thirty-day per1od.'} R.CR.C. 5139.52(F). The language of tb.e statute

should not be interpreted to s^pport. any other ^onclusion.,

'1'b^ General Assembly has coaferrecl the autliorixy to the DYS Release Authority to

de^en-nix^e when a child should be released from DYS. R.C. 5139.50. Absent judicial release,

the Release Authority serves "as the final and sole authority for making decisions, in. the interests

of public saf^ty and the children involved, r.egardi-ng the release aiid discharge -of all children

committed to [DYSI." R.C. 5139.50(E)(1). T he roles of the judge and Release Authority

concerning a child committed to DYS for a miniinaam lseriod, maximum to the child's age of 2 1,

can be outlined as follows:
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-`x^^.^ pefiod=

or+dered by judge
^^^^^ed by statute

Eg- ^^^ ^^ min^^ ^^^ ^^
six-month minama,^m for F5

release det ° ^ ^y Relene Authority up to age 21

1he decision in tl-ii^ case removes the line (shown in red above) between the prescribed

minimum periods of ^ormnitmer^t and cll^^billty f-or release, to be determined by the Release

Authority, which. the General Assembly set forth in the Code, See R.C. 2152.16 and 5139,52(F).

By removing that line, t[als decision creates a sentencing scheme that strips t1-ic Release Authority

of one of its key functlcsn ...------dexermlnlng the tc^atinent needs and lettgtli of incarceration needed

before a child is released into the community. The General Assembly created a juvenile

sentencing scheme consisting of indefinite sentences "ith prescribed minimums, but this

decision allows couAs U1 discretion to order any term it chooses.

The Geg^^ra1 Assembly has reco,^^ed that the Release Authority is best sulted to

rleten-nine when a child should be released ^om the ^^^^^^^^ of Youth Services. R.C.

5139,50fl-(1-). Indeed, theRe1ease Authority must periodical^ ^e-vlew a committed cliild, aiid

carefully consider his progress bef^^re approving the child for reImse. R.C. 5139.50(E);

5139.51(A.). TheRe1ease Authority may order a eb.ild to remain in DYS beyond the statutorily

prescribed minimum ^^mmitm^^tto complete necessary programming or sci•ve discipline time,

The j€iven1le system recognizes the balance between the jtivenll^ ^^^^^judge, akrho is vested with

the power to determine when a child should be committed to DYS, and the Release Authority,

NVn^ch is best suited to determine w1^e-ii th.e child should be released after the child serves the

statutorily pr^^en^^d mininiun-i period.
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'1'he decision in this case permits the ^iivenil^ court to c-haose any length of coirmatment

for a parole revocation ^^inmgtn^^^^, and abolishes the role of the j€^venil^ court and the role of

the DYS Release Authority. .11. V at 16. Now, with unfettered discretion, juvenile courts can,

commit a child for any l^ngtli of time for a violation of supervised release------for six months, one

year, or even ^intil his ^^^ntyafirst birthday. Id. Thus, the mqjority's decision gives ,^^ivcmi^

courts the ^^Nver to determine a length of commitment for a, violation of supervised relca^e that

may seem appropriate at the time of d1spositioai, but does not reflect tl^e needs of the child. I^e

Geiieral. Assembly vested the Depaxtnient of Youth Services and its Release Authority ,,^rith the

power to assess t1-ie child, provide treatment, review progress, and determine when the child is

appropriate for release once the child has proceeded through his ^^mm1tinerat. R.C.

5139.01(^)('3); 5139.50(E)-(F)e

The _juvenil^ system anticipates that tl^^ court c^i-n.ot know what length of time is

ultimately necessary and appropriate for rehabilitation to ^^etir. The ^eneral. Assembly provides

the juvenile court only the power to revoke the chlld."^ ^^pmislon and return the child to the

custody of DYS2 but the Release Authoriq> has the sole discretion to determine When t}^^ child is

suitable for release after the prescribed thirty>^day period. R.C. 5139.52(F)o This m°.^^ ^e-ns^

and is in line with the structure of juvenile sentegican^ that exists in Re";. 2152.16. But this

Court's decision ^sLirps these provision.s =rl gives unfettered discretion to j a^^iiile judges to set

the length of a ^omrn:tmeP^t for a violation of supervised release, while strlppz-ng the Release

Authority of the role conferred to it by the General Assembly. Accordingly, this Court should

reconsider thef rst proposition of law in this case.
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Second Proposition of Law

A juvenile court may not order a revocation of supenYlsed release to be served
consecutively to a new commitment to the Depax xmenti ox Youth Servlc eso

Reconsideration is warranted because the majority misapplies this Court's
decision in In re Calclwell and the statutory cat€h-all in R.C. 2152of9(A)(8)o

The decision and concurring opinions in this case rely on In re Cal€lwell, 76 O1iio Sto3d

156, 1996-^^hio-410, 666 N.E.2d 1367, -which predates the statutory provision at 1sstic here,

which provides the specific circuanstances in which a juvenile court may order D'^S

commitments to r^^ consecutively to each other. R.C. 2152.17(E). In fact, the General

Assembly set statutory limitations on consecutive DYS commitments several years after the

Caldwell decision. R.C. 21 52. l. 7, S.B. 1 794 Section 3, effective January 1, 2002. 'Fliis is a

critical distinction, w1iich the majority and coricurriiig opinions 1gnore. 11` R.C. 21 52.1 7(ls) had

not been enacted bv the General A^^embIv? Caldwell would stand. But, through R.C. 2152.17,

there are now direct ai-id express ^^nns that set fortb. the eircun-is^ances ln which DYS

comm.it^ents may run consecutively to each other, and com-niltmerits for supervised release are

not included among tliem.

F'urlher, the mqjorlty's reliance on the statutory catch-all in R.C. 2152.19(-A)(8) is

misplaced, and creates dangerous precedent. Courts throughout Ohio have recognized t.hat a

juvenile court's "auxkiority to make 'any further disposition' is not without 1€m1t[q

specifically, t]h^ court's authority to make °^y further disposition' has ^^^ii ruled to be confined

to a choice of dispositions provided 1`or in other statutes contained in the Juvenile Code.y' In re

Boss B., 6th Dist. Lucas No. I.-07-1 343, 2008-Ohio-2995, 143 citlr^g In re Richardson, 7th Dist.

Mahoning No. 01 CA d8s 2002-Ohiom3461, 14; State v. Grady, 3 Ohio App. 3d 174, 444

N.E.2d 51 (8th D1st.198 1); In re Cox., 3 6 Ohio App. 2d 65, 68, 3 01 N.E.2d 907 (7th Dist.19'l3)..

8



Here, the majority relied on that statuton7 catch^-a11 to authorize a consecutive comraltrrzent that is

not aut1iar1^ed by the statute wbich enumerates the autliori^ed corisectit€ve commitments. R.C.

2 a 5 2.17(E).

As it s#andsa the decision eradicates the doctrine of expressio uni.^^s est exclusio alterius,

("the expression of one tl-iing suggests the exclusion of others"). By relying on the majority's

decision in this case, any of the General Assembly's specific statutory provisions may be ign-ored

in favor of a statutory catch-al1. It is long-settled in Ohio that the express inclusion of certain

entirnerated altematlves 1inpl1es the exc1ijs1on of other nonaenumerated altemativeso See M^ers

v. City qf Toledo, 110 Ohio St.3d 21.8, 2006-Ohio-4353 852 N.Eo2d 1176, J,244 State ex rel. Rear

Door Bookstore v. Tenth District Court of Appeals, 63 Ohio Sto3d 354, 361, 588 N.E.2d 116

(1992); Investors REIT One v. Jacobs, 46 Ohio St.3d 176, 181, 546 NoE.2d 206 (1999), This

Court should r^cog}ni ze that its decision ^:tilli^es carefully created 1egisIation9 aaid may perngt

courts to rely ori a statutory catch-a.ll to ignore specific, egiumerated terms of the h.e-vised Code.

CONCLUSION

T1-iis Couit should recognize the damaging implications of its decision, which ^-trips the

DYS Release Authority of its statutory duties, and unravels long-settled canons of statutory

interpretation. For tl-ie foregoing reasons, H.V. requests that this Court reconsider its decision in

this case.
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^Un^^l this opinion appesa^^ in the Ohio Official Reports advance sheets, it may be cited as In
re H, V, S^^^ Opin^on Nos 2014R0haor 812o^

NOTICE

'Thls slip opinion is subject to foffrg.al revision before it is published in

an advance sheet of the Ohio Official Reports. Readers are requested

to promptly notify the Reporter of Decisions, Court of Ohio,

65 South Front Street, Columbus, Ohio 43215, of any typographical or

other formal errors in the opinion, in order that corrections may be

made before the opinion is published.

SLIP OPINION Noa 2014-OHto-812

IN RE. H.V.

[Until this opinion appears in the Ohio Official Reports advance sheets,

it may be cited as In re H V., Slip Opinion No. 2014- Ohio-812r1

R. C 5139.52(F) ------ Juve.^^^e court has authori^y under R. C 5139.52^''.^) to commit

ajuverade to the custody of the Ohio Dqpartment of Youth Se€°vicgsfor a

period exceeding 30 days-Juvenile court mciy order a commitment term

fir a supers^^^^d-release violation to be served consecutively to a

commitment term^`'+ar a new crime.

(No. 21312-1688-Subm^^ed.August 20, 21113 ) ------:®ecided March 13, 2014.)

APPEAI, froM the Court of Appeals for Lorain County,

Nos. 11CA010139 and 11CA010140y 2012-Ohio-3742.

OINEILL, J.

{If 11 In this case we are asked to decide wheth.er a javenfl^ ^^^^^^s the

authority to cr^^imit a delirique.rt,t juveriil^ to the Ohio ^^partn^ent of Youtti

Services ("ODYS") for a minimum period in excess of 30 days for violating his

supervised release. We must tlien decide w1^eth^^ a juvenile court, wl^en



SL.PREMF CO1:3T(T ^'.^r" OMf3

committing a juvenile to the ODYS for a supervised-release violation, can order

that the commitment period be served consecutively to the s^^rn^^tmerit period

imposed for the crime that resulted in the violation of supervised release. We

answer Yaoth. questions in the affirmative.

Facts and Procedural History

{T, 2) On December 8, 2010, a Lorain County Court of CommaF^ Pleas

Juvenile Court judge ^ound H.V. to be delinquent for having committed an act

that if committed by ^i adi^^t would have constitute-d attempted domestic

violence, a felony of the fourth degree. At the time of the offense, H.V. was on

stflpervised release for committing two earlier domestic-violence offenses. Thus,

H.V. had also been charged with violating the terms of his supervised r^^ease) but

that charge was merged with the atterrapted-domesti^-v3olera^^ charge. The court

c€^inmitked H.V. to the -ODYS for a r.raia^imum term of six months.

{^ 3) On March 17, 2011, roughly three months after his "minimum sixLL

m€^nth. commitmenta' t€^ the ODYS, RV. was placed on supervised release from

the ODYS. I-C,V. had been involved in two fights with other juveniles before

being released.

111A) Approximately six months after H.V.'s release, H.V., then age 16,

was charged with second-degree felonious ^^sault. in violation of R.C,

2903.11(A)(1). He was a.Is€^ charged with violating the terms of his supervised

release in. the 2010 domestic-violence case.

^^ ^^ On November 23, 2011, the juvvni1e court iudge conducted a

dispositional hearing, revoked l-l.V."s supervised release, and committed H.V. to

the ODYS for a minimum period of 90 days for violating the conditions of his

supervised release. Five days later, the judge found H.V. to be delinquent and

committed him to the ODYS for a minimum term of one year for ttie felonious

a^sauIt.. The coLirt order specified, that the 90-€fia y ter^^ imposed for the violation
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of supervised release woiiId run consecutively to tl-ie onemyear term imposed far

the felonious assault.

{I( 6{ On December 27, 2011, MV. appealed to the Ninth District Court of

Appeals asserting four asslgmnents of error, two of which are relevant here. First,

H.V. alleged that pursuant to R.C. 5139.52(fls the juvenile court effed in

committing him to the ODYS for a minimum period in excess of 30 days for

violating the terms of his supervised r^^ease. Second, he claimed that pursu.a^.t to

R.C. 2152.170^-), the juvenile court erred when it ordered H.V. to serve his

sentences cotisecutive3.y. The Ninth DistTlct rejected both of H.V.'s claims ^.d

aff'irined the order of the trial court.

IT 7{ H.V. ^^ow seeks this court's review of the court of appeals'

judgment. For the reasons that follow, we affirm the judgment of the Ninth

District.

Analysas

{¶ 81 A juvenile court's disposition order will be upheld unless the court

abused its discretion. In re D.S.t 111 Ohio sta3d 361, 2006-Ohio-5851, 856

N.E.2d 921. The tenn "abuse of discretion" implies that the trial ^ourtys attitude

was unreasonable, arbitrary, or unconscionable. Blakemore v. Blatemrare, 5 Olzlo

St3d 217, 219, 450 N.E.2d 1140 (1983).

9) In reviewing a case that originated in the juvenile court, we keep in

mind the overriding purposes for dispositions of juvenile al"fenders as set fort1^ by

the General Assembly in R.C. 21552.01. to provide for the care, protection, alid

mental and physical development of the juvenile offender; to protect the public

interest and safety; to hold the juvenile offender accountable; to restore the

victlm, and to rehabilitate the juvenile ^,^fferader, The statute further states that

these purposes are to be achieved "by a system of graduated sanctions and

services." R.C. 2152.01 (A).
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J4,1T 101 pirst, we are asked to deterrnzne whether a juvenile court has the

authority under R.C. 5139o52(p) to commit a de1inc1uentjuveriile to the ODYS for

a minimum period in excess of 30 days for aviolatlon of supervised release. HN.

asserts that the juvenile court erred in committing him to the ODYS for a

mfrf,itraum period longer than. 30 ds.ys. II.V. argues that the Revised Code does

not authorize a juverial^ court to commit a delinquent juvenile to the ODYS for a

specific minimum period for a vlolatloiz of supervised release. k^e argues that

R.C. 5139.52(F) authorizes the juvenile court to return a delinquentjuveralle to the

ODYS but does not authorize the court to determine the ietigth of the

commitment. H.V. suggests that following a revocation of supervised release,

only the ODYS has the authority to impose a new period of incarceration ^^^^^id

30 days. We disagree.

(¶ ^^) R.C. 5139.52(F) clearly authorizes juveiiile courts to ret^^^

juveniles who have committed serious violations of tl-ie terTns of their supervised

release to the ODYS for a minimum period of 30 days. The statute provides:

(F) If a child who is on supervised release is arrested under

an order of apprehension, under a warrant, or without a warrant as

described in division (13)(1), (13){2}g or (C) of this section and taken

into secure ctistody, and if a motion to revoke the child's

supervised release is filed, the juvenile court of the county in

which the child is placed promptly shall schedule a time for a

hearing on whether the child vlolated. any of the terms and

conditions of the supervised release. If a child is released on

supervised release and the juvenile court of the county in which the

child is placed otherwise has reason to believe that the child has

not complied with the terrns and conditions of the supervised

release, the ^ou-rt of the county in which the child is placed, in its
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discretion, may schedajle a time for a hearing on whether the child

violated any oI'tlae terms and canditions of the supervised release.

II'the court oI'tl^^ ^outity in which the child is placed on supervised

release conducts ahgarlng and determines at the hearing that the

child did not violate any terrt, or condition of the child's supervised

release, the child shall be released from custody, if the child is in

custody at that time, and shall continue on supervised release under

the tenras and conditions that were in eII'ec-t at the time of the

child's arrest, subject to subsequent revocation or modification. If

the court oI'the county in which the child is placed on supervised

release conducts a hearing and determines at the hearing that the

child violated one or niore of the ternis and conditloris of the

child's supervised release, the court, if it determines tliat th.e

violation was a serious violation, may revoke the child's

supervised release and order the child to be retumed to the

department of youth services for institutionalization or, in any

case, may make anv other disposition of the child authorized by

law that the court considers proper. II't.h^ court orders the child to

be returned to a department of youth services institution, the child

shall remain institutionalized for a minlmwn period of thirty days,

the deIZarunent shall not reduce the minimum thirtynday period of

institutionalization for any time that the child was held in secure

custody subsequent to the child.5s arrest and pending the revocation

hearing and the child's return to the depart,ment, the release

authority, in its discretion, may require the child to ^^i-a.a.in in

institutionalization for longer than the minimum thirty-day period,

and the child is not eligible for judicial release or early release

during the minimum thirty-day period of institutionalization or any

5
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period of institutionalization in excess of the minimum thirty-day

period.

JJ[ 12} 'l'his pravisioii clearly means that the ODYS is prohibited from

releasing a r^tumia^g violator for 30 days. The statute speaks only to the

minimum period of institLitlonalizatiorao lt clearly vests the ODYS uritli the

autl-iarity to increase the judge's original sentence-presumably for juveniles wlio

simply cannot be rehabilitated wl.tliin that t1me-but there is no indication in this

section that the juvenile court is limited in the amount of time tl-lat it may irnpose

under this provision. Nothing in the statute, or ^^i-nmon sense, supports the

proposition that the judge is limited to ordering a maximum 30-day commitmeiit

to the ODYS. Our reading of the statute is further supported by the final clause

that specifically prohibits the granting of judicial release or early release "during

the mlnimtam thirty-day period of institutionalization or any period of

institutionalization in excess of the miniinum thrrtj^vdqy ^erfod." (Emphasis

added.) R.C. 5139.52(F). It mak-es no sense to include this clause in the statute if

the legislature intended to vest the release auti-iori€y with the exclusive authority to

d^^en-nla^^ whether the juvenile should be held for a period beyond the minimum

30 days. The statute is clear on its face, and the trial cotiri: an.d. the court. of

appeals properly applied the law.

11113.1 Here we have a case in which a juvenile on supervised release

following two prior offenses was committed in 2010 to the ODYS for attempted

domestic violence, a felony of the fourth degree. The juvenile court merged the

charge for that violation of supervised release with the charge for the attempted

domestic violence. The juvenile was later placed on supervised release, and

within six monihs,h^ committed yet another crime, this time a felonious assault, a

felony of the second deizree. The iuverail^ court properly revoked the juvenile's

supervised release and committed hiira to the OpPY'S for a minimum of 90 days 1'or

6
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the supervisedMrelease violation and for one year for the felonious assault. We

will not construe the statute to prevent the court from holding H.V. fully

a^^^^^^table for his behav ior or to force the court to ignore the fae't that H.V. was

not ogily guilty of violating the conditions of his sLEpervised release but had also

committed another violent acto There is no rational reason to suggest that a

jtiveralle court should be limited in the sanctions that it ^^^ apply i^i such a

situation. The court's job, after all, is giot only to afternpt to correct th^ juvenile

but to protect the public as well. R.C. 2152.01(A).

}114} Felonious assault, without question, is a serious offense and a

serious violation ol'supervised release. H.V. appeared before the sain^juvenil^

court judge for each of the criminal offenses leading up to the fe-lonlous assault.

We are wholly unpersuaded that this juvenile's latest violation of supervised

release deserved the same sanction that was imposed as a result of his previous

supervisedmrelease violation or that the judge abused her discretion when she

ordered a terfln of commitment beyond the statutory minimum of 30 days.

15} We can find no provision in the Revised Code that gives the release

authority of the ODYS the power to override a statutory minimum period of

commitment or a minimum period of commitment ordered by a.juvenile court.

R.C. 51.39.50 specifies the powers and duties of the ODYS release authority, and

R.C. 5139.51 specifies the procedures that the ODYS release authority must

follow when releasing a juvenile from the secure facility in which he was glaced.

following aauvenlle court's order of commitment. Both of these statutes include

clear prohibitions against releasing a ^uvenile who was committed to the ODYS

by ^.j^.^veriile court order. R.C. 5133.50(E)(1)" and R.C. 5139.51 ^

' The ODYS release authority is a five-nxemt^er bureau wxthm the ODYS whose rcaes^ibers ar^
appointed by the clir^ctor of the ODYS, R.C. 5139.50(A). R.C. 5139.50 specifies the powers aE3d
du'ies of the release author3ty. The statute specifically prahEb:i#s the release a3.^thoraty from
releasing juvenile offenders who have been ^^mniit#ed to the legal custody af'th^ ODYS and "who

7
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{fi 16} Thus, we hold that a ja^^enile court is within its statutory authority

under RX. 51319.524F) to commit a juvenile for a period exceeding the 30-da);

inlnl^num set forth in the statute. In so doing, we affirm the judgment of the Ninth

District Court of Appeals. If the ODYS release authority releases a juvenile prior

to the statutorily prescribed ryainimurn. period of 30 days, that release is ^ontrary to

law. Likewise, if the ODYS release authorit-y releases a juvenile prior to the

expiration of the minimuin time specified by a juvenile court's order, that release

violates a court order and is contrary to law.

Ifi 17} Next, we are asked to determine whether a juveiiale court may

order a cr^mm1tinent ^errn for a supervised-release violation to be served

consecutively to a commitment terr3.^ for a new crime. H.V. asserts tliat ^^:Fie

juvenile court erred when it ordered that his commit^^ent for his sup^i-vased4

release violation pursuant to R.C. 5139.52(F) be served consecutively to his

commitment for his new felonious-assault offense pursuant to R.C. 2152.16.

H.V. argues that because R.C. 2152.17(F) authorizes a court to impose

^onsecuii^^ commitment periods when a juvenile commits multiple felony

offenses and because that section does not specifically state that a court may order

a commitment t^nn for a new felony offense to be served consecutively to a term

for a supervised-release violation, the ju-venll^ court lacks the authority to require

that these t^rtns be served consewtively.

have not completed a prescribed miniminn period of time or prescribed period of time Err, a. sec3.^e
facility." R.C. 5139.5€l(F)(1.).

^ R.C. 5139.51, the statute describing the procedui•es the ODYS re?ease authorit^v must follow
wtEen releasif^g a juvenile offender, specifically states that the release authority "shall not
disclxarge the child or order the ctgld's release on supervised visitation release prior to the
expiration of the prescribed :n.aninxmn period of institut3oEialization or institutionalization in a
secure facility ©A prior to the child's attainment of twenty-one years ol' age, wliiehevcr is
applicable under the order of connmEtmeE3t, ot€xer tt3an as is prnvEded in section 2152.22 of the
Revised Code [the statute setting forth the procedures #orjudicial release]."

8
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(T 181 We agree with H.V. that R.C. 2l52al7 does not apply in this case;

however we disagree with his assertion ttiat because R.C. 2I52.17 does not apply,

the juvenile court lacks the statutory authority to order that the term it imposes for

a supervised-release violation be served cons^ctit€veiy to the terrn it irrzposes for

felonious assault. Authority to impose consecutive terins carf, be found agi R.(,.

21.52.19^^^^8^^ which provides that "[i]f a child is adjudicated a delinquent child,

the court may [m]ake any further dgspositioil that the couit finds proper,

{$ 191 I-I.V. argues that because t1^e Revised Code enumerates

circumstances under which a juvenile court may lm. pose consecutive terrns of

aorrmatment, juvenile courts are prohibited from amposla^g consecutive sentences

under a^iy ^thUr circumstances. This court rejected that argument in In re

Caldwgll, 76 Ohio St.3d 156, 158-159, 666 N.E.2d 1367 (1996), and we reject it

in this case as well.

{^ 201 Here, tlie juvenile court was presented with a repeat a-ffender

whose criminal conduct showed no signs of ebbing. In fact, it was escalating----

^rom an earlier dc^i-nestie-violence charge to t1-te current feloiiious-assault charge.

U`nder these circumstances, it would have been contrary to R.C. 2152.01(A),

which requires juvenile courts to hold o^`^`enders accountable for their actions by

imposing graduated sanctions, for the juvenile court to continue to order the same

sanction despite the escalating and dangerous criminal behavior. R.C.

2152.19(A)(8) expressly grants juvenile courts the authority to make any

disposition that the court finds proper. By ordering that the commitment period

arnposed for FTNe's latest supervised-release violation be served consecutively to

the coniiraitrraent period imposed -for the felonious assault, the juvenile court,

pursuant to the authority in R.C. 2152.19(A)(8), ^rnprssed a tnr9re severe sanction

than it had imposed for his previous violatzoris in accorda.rice wi-th R.C.

^^52.01(A)o

9
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ITI 21) 'rhus, wU liold that t1^^ juvenile court was within its statutory

authority under R.C. 2152a19(A)(8), 5139.52(F), and 2 l 5/1..0l(A) to order H.V. to

serve the imposed ^enn of ^ommltinent for his supervisedyre1ease violation

crsnsecutlvelyta the ii-nlaosed ter.rn of commitment for his new crime. In so doing,

we affirm th^judgment of the Ninth District Court ofA^^ealso

Conclusion

IT 22) We hold that the juvenile court did not abuse its discretion when it

ordered H.V. to sei-ve a mlnltnum 90-day term for a serious vlolatis^^^ of

supervised release. '17his order was made in accordance with the plain language of

R,C, 5139.52(F). We also hold that it was not an abuse of discretion for the

juvenile court to order the term of commitment imposed for the supervised-

release violation to be served consecutively to the term of commitment imposed

for the underlying offense aiid tl-iat this order was made in accordance with the

plain language of R.C. 2152,19(A)($) and 2152.01(A).

Judgment afl"irined.

0`DoNNi;l,1,,LANZlNGER, and KA,N-.N,-}'.i)Y, JJ., concur.

FRF1^CH, al., ConCUrS in part and dissents in part.

O'CON-NOR, C.J., and PFEIFER, J ., dissent.

FRENCH, J., concurring in part and dissenting in part.

IT 2311 agree with the majority's ^onelLisgon that the juvenile court could

order l-I.V.'s commitments to be served ^on^ecutiarely. Like the majority, I find

Ira re C^ldwell3 76 Ohio St.3d 156, 666 N.EM 1367 (1996), to be dispositive ^il

this issue.

{T 24} Caldwell dealt witti ideiitical statutory language and identical

argumeitts. Tliere4 we were asked to decide whether a juveiial^ court had

authority to order consecutive terins of commitmetit under former R.C.

2151.355(A)(11), Am.Sub.H.B. No. 725, 144 Ohio Laws, Part IV, 6368, 6372,

10
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effective April 16v 1993. Foriner R.C. 2151.355(A)(11.) gave juvenile courts the

ability to "[m]ake any further disposition that the cs^^^t finds proper." We held

that this catchall language allows courts to impose consecutive commitment

terms. Id at 159.

(If 251 R.C. 2151.355(A)(11) was repealed in 2002, but the pertinent

language from that section was reenacted in R.C. 21.52e19(A)S the statute at issue

here. Am.Sub.S.B. No. 179, 148 Ohio laa-ws, Part TV, 9447, 9573, relevant

sections effective Jan^iary 1, 2002. The relevant language of both statutes is

identical; like its predecessor, R.C. 2152.19(A)(8) gives ^^ourt the authority to

ssrjrf,]^e any further disposition that the court finds proper." Per Caldrell; this

language clearly 4Glncliides the at3thority to order consecutive ternns of

commitment." Id. at 159. F^ecfiiase Caldvell is dispositive and indistinguishable,

I agree with the majority opinion tlaat. the juvenile court had the aLitharl^y to order

consecutive commitments.

(T 26) 1 respectfully disagree, however, with the rn^jority's determination

that the juvenile court can commit a juvenile to a mlnlmiim term of commitment

in excess of 30 days. If a juvenile violates parole, a coiir^ can, under R.C.

51.39.52(li'), revoke the parole and return the child to the Ohio Department of

^outh Services ("ODYS"). R.C. 5139.52(F) does riot grant the court any

authority to deterrrf,lne the terin of the juvenile's commitment, minimum or

maximum. `I'13.e minimum 30-day tern is imposed by statute, and the maximum

term (or rather, the child's release date) is le^`^ solely to the discretion of ODYS.

The court simply has no authority to detern.ine the length of t1^e ODYS

commitment at all. It may only revoke parole and retur^^ the child to ODYS. I

join the Chief Justice's well-reasoned disseflit on this issue.

^ 1
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O^ ^^^OR, CaJ9, dissenting.

27) The majority's decision to affirm the Niiith District Court of

Appeals is not supported.by the language of the relevant statutes or by the General

Assembly's rationale in enacting those laws.

(1128) The ^u venzle court did not have the power to designate a mandatory

minimum confinement term of 90 days when ordering H.V.'s retum. to the Ohio

^^pattment of Youth Services ("ODYS") to coflitinue serving under his 2010

disposition, and that portion ol`the jiavenzl^ court's November 23, 2011 revocation

disposition should be reversed as unlawful. And because the juvenile court did

not have the power to aarder f1.V. tO serve the confinement t^^ imposed for his

supervised-release violatioii consecutively to the confinement term imposed for

the r^ew delinquency adjudication, that portion of the November 23, 2011

disposition also should be reversed as unlawfu1. I therefore dissent.

Amuxsis

1.1129) l1pon revocation of a child's supervised release, a juvenile court

has no authority to increase the 30-day mandatory minimum period of

^on^^emeflit set forth in R.C. 5139.52(F). Additionally, in enacting k..(;. 2152.17,

the General Assembly chose to permit consecutive tei•fns of ^^^^^emeaat only -fo^r

certain enumerated specifications or dispositions in-volvlng multiple offenses that

would be felonies if committed by an adult, l^^^^^^^ juvenile courts without

authority to impose consecutive terms outside of these specified circumstances.

The juvenile court therefore acted in excess of its statutory authority when it

increased II.V.'s mandatory minimum te€^ of confinement under R.C.

5139.52(F) and imposed consecutive terms of confinement in a way that was not

^ertnltted by R.C. 21 52.1.7.

12
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A juvenile court has no authority to increase the statutory

minimum term of institutionalization

}l^̂ 30} T'he plain language of R.C. 5139.52(F) dictates that once a

juvenile's supervised release is revoked and his original indefinite t^n-n of

institutionalization is reinstated, a minimum 30-day term of institutionalization

arises as a matter of lwx. By construang the 30-day term in R..C - 5 139.52(F) as

merely the baseline for the juvenile court's discretion to impose any minimum

terrn of iiistitut1onallzatlon, the majority fails to recognize the significance of

minimum and indefinite sentencing provisions in the context of juvenil^ cases, as

well as the significance of statutory limitations on the discretionary authority of

both the juvenile court and the ODYS.

IT 31} The juvenile justice system exists as Gx ^^ uneasy ^artnership of

law and social work,' " .^n re Agler, 1.9 Ohio St,2d 70, '173, 249 N.E.2d 808 (1969).

quoting Whitlatch, The Juvenile Court, 18 W.Res.1-^ev. 1239, 1246 (1967),

which serves to both support and correct its wards in an "xaristitutionallzed and

thus reliable manner," id. Juderiile proceedings are neither criminal r^^r penal in

nature, and the juvenile justice system must value, above all, the child's welfare

and laetterfnetit, See ln re ^,'.S.0 115 Ohio St.3d 267, 2007-Ohio-4919, 874 N.E.2d

1177, T,.- 66-67.

IT-11, 32} The purposes underlying all juvenile dispositions are set forth in

R.C. 2152.01(A); "to provide for the care, protection, and mental and physical

development of children subject to this chapter [R.C. Chapter 21521, protect the

public interest and safety, hold the offender accountable for the offender's

actions, restore the victim, and rehabilitate the offender,°" And "[a`]s^ese purposes

shall be achieved by a system qf g7wduates^ sanctions and ^ervaces.'s (Emphasis

added.) Id. The varitaiis traditional juvenile dispositions available to a trial court

are delineated in R.C. 21 52,1 6, 21 52e 1 7, 21 52.1 9, and 21. 52.20. R.C. 2152.02(Z).

A child is eligible for harsher sanctlons, oaily upon reaching a certain age and for

13
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certain serious misconduct. See, e.g., R.C. 2152.11 (seriou^-youthI'ul-€^^^en^,ier

dispositions); R.C. 2152.12 (transfer of cases. from juvenile to adult crirnznal

proceedings).

J^[ 33) In this case, H.V. was ad^udlcated through the traditiolial juvenile

process for committing a fourth-€iegree felony at the age of 15. In fashioning an

appropriate dgslaosltiorf, for H.V., the.juvenlle court had a choice among various

traditional juvenile dispositions: placement into the legal custody of ODYS for

secure confinement, R.C. 2152.1 6g placement in a detention facility, RX.

2152.1 ^(^)(3)a Isla^ement under house arrest, R.C. 21 5201 ^^^^(4)(j); the

imposition of fines, R.C. 21.52.20(A)(1)p and additional options or combinations

of options.

[11 34} But after the juvenile court chose to place H.V. in the legal custody

of ODYS for sec€.are confinement, the court's discretion regarding that

confinement was limited by R.C. 21 52.1. ^ and 2152.18. FI^cati.se H.V. was

adjudicated delinquent for a fourth-degr^e felony, the juvenile court had no

discretion to impose anything other than an indefinite term of institutionalization

witli a minimum period of six months and a maximum period up to II:.Ws 21s,t

birtli€1ay. R..C - 2152,16(A)(1)(e). The juvenile court was also required to credit

H.V. for the 83 days that HN, spent in a detention home ,,vhile awaiting the

juvenile court's December 8, 2010 dispositional decision, causing H,V.'s

mliiimum si^-month terin to expire on or about March 16, 201I. R.C.

21 52. I 8(B),'

^^ ^^^ Because the juvenile court committed H.V. to tliu permanent legal

custody of ODYS, the court ceased to have jurisdiction over I-I, V. in relation to

the 2010 adjudication, except under limited circumstances. R.C. 21 52.22(A).

The juvenile court's jurisdiction became limited to (1) granting judicial release

3 'Fhe majority implies in ¶ 3 that ODYS permitted H.V.'s release af9:er he had served only tliree
months toward his six-month mandatory rn.inirnum term. This inipiica^^on is patently incorrect.

14
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during H.V.}s minimum six-month institutionalization period under certain

conditions provided in R.C. 2l52o.^2(B) and (C), (2) granti^^jud.icial release at

any time after the minimum period under R.C. 215202^.(D), (3) determining

w^ether l-l.V, violated the terrris of his judicial release and, if so, revoking judicial

release pursuant to the conditions of R.C. 2152.22(E.), and (4) under R.C.

21 I52.22(:E), perf^rining certain judicial furt,ction s related to a decision by ^DY'S

to release H.V. and revocati.on. of that release under R.C. 51.39.51 arid. 5139.52.

Conversely, upon being granted permanent legal custody of F1:,V. up to his 21st

birthday, ODYS}s authoritv to determ^^^e the trajectory of H,V.'fi rehabilitation

was plenary, subject to the above limitations provided by statute. R.C.

2152.22(A). Within the parameters of H.V.'s indef°mite terrn of

institutionalization, ODYshad the authority to release H.V. at any point th. at it

deterrnined that its rehabilitative efforts had reached a satisfactory end. Ohio

Adm.Code 5139-68-03.

{11 ' 361 A review of the a^ithority granted to and the constraints placed

upon both the juvenile court and ODYS by the legislature requires a conclusion

that after the disposition in atraditioraal juvenile proceeding, the statutes are

primarily focused on facilitatiigg the release of t}ie child from co^.finement. After

a child serves a minimum period of cor^^^^^^^ent, the ODYS has the authority to

release the child, even if the juvenile court does not believe that he or she should

be released. And the juvenile court can order the child.}s release, even if ODYS

does not believe that he or she should be released. R.C. 5139.51; 1-152.22.

Neither of these statutes allows either entity to compel achildFs corflfiliement past

the minimum tern if the other entity wants him or her to be released.

IT1.1 371 This general standard of promoting release from institutionalization

is subject to few exceptions, but the revocatiorfl-of-supervised9release rule of R.C.

51:39.52(F) contains one of those exceptions. 'Fhe statute provides that after a

juvenile court determines that a child has committed a serious violation of the

15
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terms and conditions of the child's saxpervised release, the juvenile ^ot^rt may

return the child to ODYS pursuatit to the prior adjudication or it may craft any

other disposition that is "authorized by law that the court considers proper." R.C.

5139.52(F).

f¶ 38} Although the juvenile court's discretionary authority under the

laiigua^^ of RX. 5139.52(F) seems practically limitless when read out of context,

it ^iust be remembered that the juvenile court's authority under R.C. 5139.52(F)

arises orily in clrcurrafitm€;es in which the court's general authority has otherwise

been extinguished. R.C. 2152.22(A). Because the juvenile court's authority over

the child is restored only to the limited extent provided by R.C. 5139.52(F), the

maaorlty"s generosity in ^onstr^^^ig the court's discreta^^iary powers is not

supported by the statutory scheme. Moreover, just as with H.V.'s original 2010

disposition, when the juvenile court revoked H.V.'s supervised release, the

juvenile court had the discretion to choose ainong various lawful dispositional

options, but its discretion became limited by the applicable terflns of the option it

selected. Thus, once the juvenile court opted. to return H.V. to ODYS, tlic other

terms of I-I.V.'s disposition were controlled by the remainder of the language in

R.C. 5139..^^(fl^

[T]he child shall remain institutionalized for a minimum period of

tl-tirty days, [ODYS] shall not reduce the minimum tharty-day

period of institutionalization for any time that the child was held in

secure custody subsequent to the child's arrest and pending the

revocation hearing and the child's retam to [ODYS], the [ODYS]

release authority, in its discretion, may require the child to rer^-ialn

in institutionalization for longer than the minimum thzrtyNday

period, and the child is not eligible for judicial release or early

release during the minimum thirt.y-day period of

16
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iinstltu.taanallzation or any period of itistlt.a.taonalizatlon in excess of

the mir£lrnum thirtynday period.

^^ ^^^ When construing this and any other statute, our pararnount cor^^em

is the legislative intent in enacting the statute, and our lra^erpretatgon of the

specific words used is guided by their plain, customary meaning. Yonkings v.

Wilkin,vasn, 86 Ohio St.3d 225, 227, 714 N.E.2d 394 (1999). A plaln reading of

the terms and modifiers in the above statutory language reveals that the trial court

no longer has any control over the length of a child's contir^ement after choosing

to return the chald to the custody of ODYS. It is only ODYS tl-iat is authorized to

resume its role of carrvl^^ out the andefin1te term of instatutlonaliz^..tiori imposed

in the origg^ial disposition.

flff 40) Alth^.augh the stattat^ states that "the court may order the

child to be returfied27 to ODYS, it does not authorize the court to prescribe a

mlnltnum terin of institutionalization. R.C. 5139.52(F). Instead, t1-ie 30-day-

MiniMLirn tern arises froni the statLitey and all farther references to the juvenile

court serve only to vitiate the court's iiormal discretionary power to release the

child from cc^nfinemeiit. Thus the length of the child's confinern^^t after

revocation is not within the trial court's ^utliorlty. This makes sense because the

revocation is merely a reinstatemeiit of the juvenile court's pravlous disposition

for the child, and a court neither has the power to alter the terrns of the original

disposition nor the ^^Nver to increase the child's minimum ter^ of confinement.

JT^ 41) The General Assembly's reasoii for inserting a minim um-terrfl-a^^^

^onfin^^ent rule in R.C. 5139.52(F) is clear. "11ie child has necessarily already

completed a minimum term of confinement, so both the court and ODYS would

ordinarily have the a^ithority to immediately release the child ^^e moment after the

child r^tums to sectir^ ^onfrzement. The 30mday rule acts, in effect, as a,

temporary stay on the release powers that either entity might be able to exercise.

17
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The 30-day rule, as well as its provision that prevents ODYS from reducln9 that

30-day mltiimu.rn period by crediting the child with the time he or she served,

prevents an ir^imediate release from occurring, and ensures that a child will be

held accountable for the violation of supervised release.

(Iff 421 The ^iajority gives a juvenile court discretion to impose a longer

minimum ct^nfirienient period than the 30 days allowed by statute when the

juvenile court believes that 3€1 days is not sufficient to hold the juvenile

a^^ounta1SEe for the new offense. Bu-t the ri^jority's concerns are addressed in

provisions such as R.C. 2152.1 6(Cf) and 2152.19, which direct a juvenile court to

consider any prior aqjudflcations when fashionl^^g a disposition for a new

adjudication. Nothing in R.C. 5l.39e52(F) diminishes the juvenile court`s

authority to impose other terrflis of institutionalization for newly committed

offenses, so the majority's corfleem that a juvenile will not be held accountable for

additional offenses is mlstak-en.

{1143} `I'hus, not only is the majority's expansion of judicial discretion

unsupported by the plain language of the statutory scheme, it is redundant, as its

purposes are already served by the 30-day "stay" of R.C. 5139.52(F) and statutory

directlves,for new adjudications.

(IT 441 The majority stresses that nothing in R.C. 5139.52(F) indicates that

the child can be reinstitutionalized for a maximum of 30 days. 'rhe majority is

certainly correct on that point: any child -wl^^ was originally committed to secure

confinement under R.C. 2152.16(A)(1) has a maxltnum, indefinite t^rTn th.at

extends to the child's attainment of 21 years of age, and nothing in R.C.

5139.52(F) allows the trial court to decrease that maximum when the child is

returned to commitment under his original disposition. By the same token,

however, nothing in R.C. 5139.52(F) allows the trial court to take it upon itself to

increase the r^iaradatory minimum terms provided by R.C. 2152.16(A)(1),
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14^T 45) Discretion to upwardly depart from minimum periods of

confinement should not be read into a juvenile dispositional statute, particularly

w.here the General Assembly elsewhere lias explicitly evidenced its intent for the

court to have such discretion in other, sdispositional provisions. See, e.g., R.C.

2152.16("AXl)(b) (for attempted murder or attempted aggravated murder, the

sentence prescribed is "a mlniinum period of six or seven years as prescribed by

the court and amaxla^um not to exceed the child's attal^^ent of twenty-one years

of age" [emphasis added]); R.C. 2152.16(A)(1)(c) (for certain enumerated

felonies, "a minimum period of one to three years, as prescribed kv the court, and

a maximum period not to exceed the child's attag^ent of twentys^^e years of

age" [emphasis added]).

IT, 46} Although the majority finds atithorat^ for the juvenile court in the

absence of an explicit prohibition from the tleneral Assembly, doing so severely

undermines other provisions within the juvenile justice system. For example,

although RX. 2152.16 provides instructions only for the institutionalization of

children who have committed felony offenses, nothing in the statute prohibits the

couat from institutionalizing a child for amisdemeangr offense. But it is well

settled that a juvenile court does not have the authority to institutionalize a

misdemeanant child, regardless of its discretion to impose any disposition it

deems proper. In re J. W., 12th Dist. Butler Nos. CA2004-02-036 and CA2004-

0:3-061, 2004mOhloT7139, 16a21, Wright v. Bower, 8th Dist. Ctiyahoga No.

79794, 2001 WL 824472 (July 16, 2001)y 1^7 re TIV:, 3d Dist. L"ni^^n, No. 14-12-

13, 2€11^-Ohlo-135, ¶ 21.

(If 47) 1:n R.C. 5139.52(F), the only entity identified as having the

discretion to determine the timing of achild"s release from an indefinite term of

confinement after the :30ads.y rrainimum period is the ODYS release authority.

The General Asseiiibly easily could have stated that the juvenile court also had
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the authority to extend a ebild's term of institutionalization, but the General

Assernbly chose not to do so,

^I 48} When the juvenile court coriunfltted H.V. to the custody of ODYS

in 2010, it had izsa authority to impose a definite term of institutionallzation, and

no autllorlty to alter the mlrfllmwn and rr3.aximiim terrns of the mandatory

indefmite sentence provided in R.C. 2152.16(A)(1)(c). It is illogical to assume

from a mere lacle. of explicit prohibition that the juvenile court would later have

the discretion to impose a definite tenn of institutionalization for a supervisedR

release revocation, everi up to the very maxlmuira llmits. There is nothing to

indicate that the General Assembly intended such a result, particularly in light of

the fact that acb.ild institutionalized pursuant to R.C. 5139.52(p) as a result of a

supervisedyrel ease revoca.tloti is not eligible for early release. A provision

providing the court with the discretion to impose an irrevocable, definite ter.€n of

institutionalization for a supervised-release rev^catlon------1n excess of any possible

terr.^ of lnstittitlonalizatlon that would 1iave been lawful in the child's original

disposition-would completely underrgiine the purpose of the laws that a juvenile

judge is obligated to uphold,

{¶ 49} It w-ould be antithetical to the rehabilitative goals of the traditional

juvenile system to allow a perrnaraent terrn of confinement to be imposed prior to

the child's reintroduction to an ODYS institutional envlro^^^ent, because at that

time, it is not known how the child is going to respond to rehabilitative efforts.

Such a dispositlon, would be even more restrictive and punitive than the use of

stayed adult sentences in scrlous--y0utb.ful4offender dispositional proceedings, as

it would leave a child no motivation to change his or her behavior and meet

assigned rehabilitative goals in order to avoid a definite sentence.

11501 If the 30-day-minia^um-lnstltutlanallztion provision in R.C.

5139.52(li) truly allows a trial court to impose any definite terira of

institutionalization that it deems proper wlthin the range of the child's previous
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indefinite terrnr the revocation no longer has the quality of a^^^enile disposition.

Instead, it is a punitive sentence. The juvenile court has the authority to enforce

its owrz judginent by retumir^g the chzld to ODYS under the original disposition,

and it has ttae authority to do anvthing else that might be lawful and praper. But

lawfW and proper dispositions do not include those in which the ^otirt exceeds the

dispositional mandates and instructions of the legislature and imposes AYhat is, in

essence, a criminal sentence withirf, traditional juvenile proceedings.

{TI 51^ 1 would therefore hold that the juvenile coiirt did not have the

power to 1inpose a mandatory minimum institutionalization term of 90 days after

ordering H.V.Ps return to ODYS to continue serving under his 2010 disposition

and would hold that the disposition must be reversed as unlawful.

The juvenile statutory scheme does not permit a juvenile court to

impose an institutionalization term for a supervised-relea^^

revocation co^^^ecutivel^ to a new term of institutionalization

{¶ 521 Just as the phrase "any other disposition * * * that the court

considers proper" in R.C. 5l39o52(F) is not carte blanche 1`ar .^uven1le courts to

disregard other statutory limits, t1-te general reference in R.C. 2 152.1 9(A)^^^ to the

juvenile court's authority to make any disIsositioii that it finds proper does not

^^pand what constitutes a lawful disposition under the juvenile statutory scheme.

Looking at the more specific terms, of R.C. 2152017, it is clear tlzat the General

Assembly has delineated the circumstances under which a court may impose

consecutive terms of institutionalization and that the circumstances of HaV."s

dispositions are not arnong those listed.

{T 53) Neither the dispositional provisions of R.C. 2152.16 nor the

revocation provisions of R..C - 5139.52 provide the juvenile court wltli the

authority to run institutionalization tenns for revocation disposltioiis

consecutively to lnstltLitionalizatlora terns for new dellnqueticy dlsposltlori.s.

Most certairily, the juvenile court does not have the "inherent power" tc, run the
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temis consecutively, as the Ninth District held in this case. In re H V, 9th Dist.

I:,orain.Nos. I 1CAQ1Ql^9 and l 1CA0I01.40, 2012-0h1o-3742, at10.

tTi 54} A court's inliererflt authority is a power that is neltlier created nor

assailable by acts of the legislature. Hale v. State, 55 Ohio St. 2110, 215, 45 N.E.

199 (I896). But a juvenile court is a creature of statute and therefore has only

such powers as are conferred upon it by the legislature. See In re..Agler, 19 Ohio

St.2d at 72n74, 249'N.f~,.2d 808. Thus it has little,1#° any, inherent power.

{T1 55) It is the legisls,ture that has the authority to define offenses and fix

penalties, and it is the legislature that authorizes the judiciary to pass a particular

sentence upon an accused. Ex parte F'Ien^^ng, 123 Ohio St. 16, 173 N.E. 441

(1930), 4t paragraph one of the syll^bus; Exparte United States, 242 U.S. 27, 42,

37 S.Ct. 72, fal. 1:,.Ede 129 (1916). See also State v. R:scher, 128 Ohio St.3d 92,

20I0-OIalo-6238, 942 N.E.2d 332, $ 22 (dsJudges have rio inherent power to create

sentences").

{1[ 56) In the face of silence on the issue of consecutive terrns of

institutionalization, it should not be inferred that a jtivenile court has the

discretion to order multiple confinement terms to be served consecutively.

Althotigh this court made that inference in In re ^`€^^dwelt'q 76 Ohio St.3d 156, 666

N.E.2d 1367 (1996), tl-ie circumstances of ^..'aldwek'l, both in law and in fact, are

far different from the circumstances of the present case.

fli 57) :In Ca,^^ell, the child had been adjtidlcated delinquent in 1994 in

two cases that were heard tc3gether. In re ^,̂ `al&elly 10th Dist. Franklin Nos.

94A.PF07^996 and 94APF07w997, 1995 WL 46199 (Jan. 31g 1995). In the first

case, the child was adjudicated delinquent on two I'ourth-degree felony counts of

aggravated vehicular assault, and in the second case, the child was adjudicated

delinquent on a thgrdkdegree felony count of receiving stolen property. The

juvenile cou.rt imposed terms of institutionalization for each. of the three counts

aiid ordered that they be served consecutively. 'I'his court's approval of the
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auvegiil^ court's dispositional decision was based on the fact that (1) the applicable

version of R.C. Chapter 2151 inade no aTieratiorz of consecutive dispositions, (2)

the only guidance on the issue was 1'ourid in the instructions that a court shall

"(rr^-Ial^e any further disposition that the court finds proper" uiider former R.C.

2151.355(A)(11), Am.Sub.H,B. 'Noa 725, 144 Ohio Laws, Part IV, 6368, 6372,

effective April 16, 1993, and (3) future cases would be govemed by the then

newly amended R.C. 2151.355(B)(2)s AmaSubaH.B. No. 1, 146 Ohio Laws, Part 1,

31, 34, effective January 1, 1996, which expressly provided for consecutive terrns

o1'^^^finement in cases such as Caldwell's. Caldw-elk', 76 Ohio St.3d at 158LL1593

666 N.E.2d 1367, fn. 1.

IT 58) Caldrvell was decided at a tltne when R.C. Chapter 2 1 S1 governed

children who were abused, neglected, or dependent, as well as juvenile

delinquents. See In re Cross, 96 Ohio St.3d 328, 20024C)h1o441$3, 774 1mioEo2d

258, 9. However, the juvenile statutory scheme was signifcantly altered in

2002 by the Juvenile Justice Reform Act, Am.Sub.S.B. No. 179, 148 Ohio Laws,

Part IV, 9447. :Both. bodies of juven1le law were revised, and R.C. Chapter 2152

was enacted to exclusively address ^^ivenile delinquency. Cross at 111.

59} C^ldwell was also decided at a time when Ohio's criminal

sentencing code retained the ^ommonylaw preference for consecutive sentences.

State v, lIodge, 128 Ohio St.3d 1, 201O4Ohio46320y 941 N.E. 2d 768, ^f 26 (stating

tlaat `t1^^ common law prefer[red] consecutive sentences over concurrent

sentences"). Comprehensive changes were made to the sentencing code by 1995

AnaoSuIS.S.B. No. 2, 146 Ohio Laws, Part IV, 7136, effective July 1, 1996. For

example, R.C. 2929.41(A) w^.s amerided to presume that sentences would be

served c€^^^^urrently unless a court stated otla^rwise, Although R.C. 2929.41(A)

was excised by State v. filoster, 109 Ohio St3d 1, 2006yOhlo-856, 845 N.E.2d

470, the identical laglguage of R.C. 2929.41(A) was reenacted in full by the

leelslature in 2011 Am.Sub.H.B. No. 86, effective September 30, 2011.

23



SUPREME COURT OF OHIO

AccordirIgly, a whole host of direct and analogous presumptions that existed at

the time of Ca,^^^^^^ are no longer valid in the present day.

{11 60) Here, we are not facing the same lack of direction on the issue of

consecutive terms of cc^^^^^em^^^ in the juvenile statutes as we were in Caldwell,

and we are also faciiig a very different juvenile statutory scheme from what

existed at the time of Caldwetl. 'l b.^ General Assembly has now addressed the

issue of consecutive ^enns of confinement for a delinquent child by enacting R.C.

2152.17. 1ltirsuant to R.C. 21 52.17(E), if a child is adjudicated a delinquent tor a

felony and the child also committed one of several enumerated specifications, the

child's term of confinement for the specification rriust be served consecutively to

the t^^ of confinement for the underlying d°lir^qu^^^t acte And laaarsLiant to R.C.

2152.17(G), the juvenile court may impose consecutive terms of confmement if it

adjudicates a child delinquent for multiple felony offenses and commits the child

to the legal custody of ODYS Bor each offense. Neither of those circumstances

applies here.

'r'he Ohio Legislature having dealt with the subject, and having

made certain provisions and certain exceptions thereto, it will be

presumed that the Legislature has exhausted the legislative intent,

and. that it has not intended the practice to be extended further than

the plain import of the statutes already enacted. 'I`b.e well-known

maxim, expressio unius est exc1'usio alterius, applies.

Madj€arou:^ v. ^5tafie, 113 Ohio St. ^271, 433, 149 N.E. 393 (1925).

^11 ' 61) R.C. 2152,I7 does not state that a juvenile court is permitted to

order that a temi of confinemefft imposed from a revocation disposition be served

consecutively to a tertn of confinement from a new adjudication of del€nquency.

And this court has no power to create additional juvenile cou.rt authority. The
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extension of authority to impose consecutive confinement terms is a policy matter

within the purview of the leglsla-ture, .In re M W., 133 Ohio St.3d 309, 2012-

Ohio-4538, 978 N.E.2d 164,28 (Larizinger,.1., conctirrirf,g)o Just as the General

Assembly aanended R.C. Chapter 2152 to allow for consectitive confinement

terms in certain circumstances, it could do so for the cir^tj-m:st.ances in this case.

(^ ^^) We must remain mindful throughout this process that if the

juvenile court has decided to utilize the traditional juvenile process rather than

bind a juvenile over to adult crlnilnal proceedings, we cannot allow criminal-

sentencing notions to creep into our assumptions, and we certainly cannot allow

t.hem to creep into our explicit analysis. Instead, we m€.ist keep in mind the

fundamental rehabilitative purpose of the juvenile justice system. See In re CS.,

115 Ohio St.3d 267, 2007-Ohio-4919, 874 N,17,.2d 1177, T 67.

ITI. 631 If a county prosecuting attor^^^^ thinks that a child's o^"erases are

serious enough that the traditional juvenile process will not rehabilitate the child

and protect the public and that harsher sanctions should apply, the prosecuting

a#^om^^ inay request serlous4you^fu1-o1`fender praceedirigs as provided in R.C.

2152.13 or move to bind the child over to adtilt criminal proceedings as provided

in R.C. 2152.12, a-nd. the court will grant such requests under the appropriate

circumstances. If the minimum confinement period of a possible disposition does

not adequately address the coneerrfls voiced by the majority regarding a child's

serious, repeated, or escalating criminal conduct, the proper remedy is to use the

alternative xsgra,duated sanctions" that are available within the juvenile code. R.C.

2152.01(A). But the court cannot, and should not, change or expand the

dispositions available in the juvenile code.

ITI 6411would therefore hold that the j^^^enile court did not have ^^e

authority to order that the confinement term imposed for the supervised-release

revocation be smed consecutively to the confinement term imposed for the new
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delinquency disposition and that the offending portion of the November 23, 2011

disposition must be reversed as tinlawfti.lo

CONCLUSION

fT1 65} In the end, it may have been a very good idea for H.V. to remain in

secure confia^ement for the term imposed by the ju'k%enile court. But the fact that

HoV.gs case does not cry out for a shorter terin of institutionalization is irrelevant

to the determination whether the juvenile court. had statt3tory aLitharzty to act as it

did. Unsympa^^^^^^^ circumstances provide a per•^^ct. opportunity for bad law-

law that will have an adverse impact on more sympathetic cases in the ^ttiree But

my concem is not solely with the court's trampling on the important public

policies behind the juvenile code, e.g., to rehabilitate young offenders. It offends

the ^avv and our constitutions when a judge legislates frorn the bench in order to

increase the coi^finement period that may be imposed on a child merely because

the judge believes that the ^on^^^^rnea^t period allowed under the stat^ite is too

lenient in a particular situation. I'he statutes that govern difipos^^ions in juvenile

cases are for the General Assembly, and ^iot judges, to create. Once created,

courts must employ the s^^^ites in order to fashion proper, just sanctions for

delinquent youth.

11561 In cases in. which we believe that punishment is ^^aTn^un^ to

rehabilitation, judges must rely on the juveglile statutes that allow for bindover,

serious-youthfiil-offender hybrid sentencing, or afiy number of additional

dispositions, to address cases in which the juvenile presents a risk that ewmot be

addressed in the jtzvenile system. Judges cannot, however, alter a statutory

scheme in order to fashion a remedy in any given case. Because the majority

igraores the proper role of the judicial branch, I dissent.

PFEIFER, J., CoraCUrs in the foregoing opinion.
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