
IN THE SUPREME COURT OF 01110

GRACE FELLOWSHIP
CHURCH INC.

Appellee

vs.

JACK HAR:.^ ED, et a),

A:ppellai:ts

CASE NO. 14^0243

On Appeal from the Trumbull County
Elevea^th Appellate District Case No.
2013 TR 003€9

[S.C't. PT-ac. R. 7.07(B)(l)]

NOTICF OF Dl"1T1'«RMINXT10^ OF NO CONFLICT BY

TRUMBULL COUNT^.' ELEVEIN'TH DISTRICT ^^UKf OF APPEALS

FRANK R. BODOR (0005387)
157 Poj-ter- Street NE
Warrezi; 01-T 44483
Telephone: (330) 399-2233
Fac4imile: {330)i99-51 65
Eniail: fs aiY^:l^ocic^z.(a^ixia:il.^;c^rii
t^ttr^rne3T fz^r Appella^^ts

JAMES M. BR17TZ (001 1144)
410 Malionirag Avenue NW
Warreai, OH 44483
'I'€.lephone: (3a{3) 609-5045
1~'ac;s'r.n,lile: (330} 609-5048
Attorney for Appellant Eric M. Kapp

THOMAS C. NADER ((103 933;2)
50()0 E. Market Street -- Suite 33
Warren (3kl 44484
Teleplzone: (330} 395-7555
I'acsfinile: (330) 392-5)443
Attorney for Appellee

^ A%4 2 7 0 14

YS ^ f ^^ i 5^^ 5 ^^s E s. e OF €^ 3 t3f^,,

SUPRr^^^^ ^OURs O'`ORJa,̂



NOTICE OF DETER-N')lIN,4,TION OF NO CONFLICT 13Y
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STATE OF OP, 10

COUNT^` OF ^ ^^^^MB, Uiw•••L ^

GRACE i:^`EL^OWSHI!' CHURCH, ENC,,

Plainfi3fwA1^pe1lee:

„^^

JACK Hd?;^NEC), e t a1.,

i:Je^^^^^ants -Appei1arits.

IN THE COURT OF APPEALS

ELEVENTH ^^^^^^^ ^

^^DGfA^^^ ENTRY

CASE NOa 201^-T-0030

Pending before this cotiri; is defendairds-^ppe1zants` Fe^.^riaary 6. 2014

fa.ppiication, for ^^econistderat;on 0^a J,.f,awe^^^ Entry Denying Motion tc; C:e!`R^y u

Conflict. p4aintii'x i^^^ ^^t filed a .~^^por^se'.

on €^^cc-niber 31, 20113, 'thrs coLjFt released its decision r^ Grace

Fwi^^,v^^^^ Church, Inc. v. Hamed; 1 afn DiSt. Trunpbu:l No. 2013-T-00310, 20a3-

an:o-6852, affirming the Judgment Entrv of ti ^e Trumbull County Court ^

Common Pleas, entering partial summary judgment iri favor of appellee, Gr^cc-

i^e;lowshi^^ ^hUroh. Appellants filpd: a Motion to Certify to the Ohio Supreme

(;^,u^i a Cc)r;iii^t on ,^^.€°^ifary 7, 201^^, asserting that aconf9ict arose betvveeaa this

court's opinion and the T:va, ;i;^ ^ie4trict's decision in A/,,@0s017 ^/. Zopff, ^^^h Disl.

Vv+arren Nos. CA98-10- 135. et al,, 1999 Ohio App. LEXIS 3422 dJLiiy 26. 39991,

^.^n ^::;_. aary 4, 2014, 'ii-iis court issued a ,`udgir^ent Entry, denftg the

Motion to ^ertifav: and hold3r.., t', ffie conclusions and application of law reacned,



{^;yti^^ two courts ;xsaere based on factual distirrci:ioiis in i^ie €:ase, and there was

ro.;^nflict warranting certification,

When considering a motiori for, reconsideration, "[t. he ter jenerat#y

applied is wi`rethe, the motion ¢or recons;deration ca1!s to the attention of the

court an obvio+;^s; error in its decision or raises an issue for our coiisideratio^ that

was c-ithet not considered et all or vir^^ not fully considered by us when it should

f<ave been." (Citation o^^^nit€ed) State ^4 Jones, I 'ith Dist. ^',^^^^bola No. 2001-A

002f, 2003-C>1-No-a21s Tj 5.

Importantly, ari application for reuonside3-ation is^ not designed to be cised

in situations where a party simply disagrees with the logic employed or

conclusions i-eaciied by an appellate court, 5x^te v, C"^#^vens, 112 Ohio App.3d

334, 336, 678 ME.2d 956 (Ilti App.ER. 26 provides >aa mechanism

by which r party r^ay preverit niiscarriages of ;usgice that could arise when ari

appellate court" renders a decision that is not supported by iuw. id.

€f-^ ^ppei,ees' P^pp;icai:aori foi- Recorliaidei-ation, they essentially raise ^hp-

sDrne arguments that f^^^^ ^^en, raised previously, i.e., that fhe- f^aa&0n court

wor:ciu;,'>tid that a lar3dovvnei- has notice of subsequent t^^iange^ in plat covenants

where :he, origg3^^^^^ covenant provides au<hority {oi-. the majority t^0 arner3d them,

wiiile this court did not, VVe speciiri l, ai-;f «Jdressed this issue both in the opinion

and in the Judgment Entry denying ce^ificatiort. In the Judgrnerft Entwy, this

c;rau ►°t no-ied ziiat the Ma^sen opinior, held that a,ti amertc^e-d covenant should be

enforced ;,^ ^serat aiiy i?as-is in ^quifiy," We emphasized tflat the differing factr, in
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Grace F^?{{bv^^sh;p created a basis in equity, since Grace Fel4ov}3ship ^.^Irc-ar^^

owned the property wtie{; the amendment occurred, The fact that the appellees

di.yagree with this conr;i+vis:on ;a^^^ not ent;t'se ttiem to reucnsidera%ion.

Appellants take lwsu-v;slth this cour: ;: char^^terszat€on of the defendant in

Mu^sert, Zopff, as a :Prrspective pt; rchaWe= ,> ar^^ing that he had errtered, ^nto a

purchase contra;c and In Mlaasen, courl did not describe the purchaser as a

`proqpe €we pt=r rh^ser,,» This is i ►^correct, as the Maason court

^#.ated that, at ffie time the ^ovenant^^^^s amended, Zc;.:ff "did not ra4fvr#" t;ie fi;aci

c3f iana:, a nd 4that 3^e was "bui a prospeeti've pur^^ic-iser= t,l cont[r'jact." (Ernph-asis

added.) AlaBserr. 1999 Ohio App. LE:^,^ S 3422, at 19. Fufther, as has beera

ex'M:ndiv^ly noted iri our opifiiiar) and Judgment Erit,y, the Maasen court

ernphasized itiati ^opfft through tiis contract to purchase, had, oiiIy ari equitable

interest in the Iand. ld. at €7. This creates a distinction ^ehrveen Z^pff'w rights

and expectations under tiie covenants and those of G:'^^e, Feflowship, which had

cornpseted the: purchase of its property prior to the asiaertc^irient of the coveriants.

Finaliy, appe3^ants assert that Ih;^ court failed to recocnixe tkiat, for the

purposes of certification, the conflict must be ai a rLi1e of law and iiot the facts:

^ow€;ver, as explarried extensively in this ^ourt°s Judgment Entry, since the facts

preseiit iri GracE Fellovi1ship and ^^^^^^^^ we-re dis^imileY, th;s warranted ttie

different application of the law and results. As was a1^^ noted°in f^e J+vidgmerai,

Er.;rys any pronounced rulc, in M,^a-sen wa-s restricted to its specific facts. VVe

r6sc; eriipharlzev that "the tViod;SeP7 court was iiot required ^c) pronounce c:t'iy

,}



general rule to be applicable in a11 circ3.arnsi:ar,ces involving restrictions or burden

oi landowners, since it , :-ur^d no burden basvcl on the appellee's status as a

pec:spective }^^.^rOIF-Ser.' S,`^:e ti:ft ^e v. Brr^kp,, 10th Dist. Franklin No, 04APtt1234;

20013'Oha&-1026, Tf 18 (where the oouil's legal ruling was or dicta,

there was n^a basis to certify a conflict).

Based o^^ the ffbwegoir:w, appei-iaWts have not c^ernon7traied any obvious

erra;. o-g- Po;^ie^^ o, any issues not i;uiiy €;onsder^^ by this cois€i in its Judgment

E-nt€°y rulir^g or, tiie to Cerfif;+. Accordingly, appe,^ant: ` Application fn;.

^e --onwide, ratio€.°; is denied.

^-i{

^ " y;fvG

,. - ^ ^,. •,^ ^ ^.

JUDGE DANL V. CREN O^^^

COLLEEN 10 ;-iiy O' # OOLE, J., >

CYNT't-fi6 A WEwT^OT"f" i=41CE, J,, dissents wii•#-€ a Dissenting Opimion,

;,-IYNT,HIA WESi CO'€.€` RICE-; J., dissents w+th n, Dissenting Opinion.

Upon z reconsideration of w1iet3ier the majority's disposition of thi-, case

ccanf1icts wit1^^ the Twelfth AYpeifate District's in #^"iaa,s^,^r^ v. Zrspr(. 112th
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Dist: Wamera Nos. 98-10-135, 98-10--138, 98-12-153, 1999 Ohio App LEXIS 3422

(JLi(y 26; 1999?, , c^arieSucie the matter S^^o^.i3r^ be ce^ified t^a the S^:^irr;^t^€e ^,^aurt of

Ohio to resoive a conflict of ^aw.

The majority maintains ti'ie r,as^^ ^^^ve. C,^isp^^r^^e outwomes, and shoLild

not be oe:rt ►fiea, due to differing facks< 1 xnitiaaly ^,;q€^^^d wit?^ this conclusion.

However, after xuither conisidePation of the ;iidgment czunyinc^ ^^pe,1ari'r's mati^^^

to certify ;n light of my oiiginal dissent; as v3e1( as the nuances of. the Miaffsen^

^^..,, I now conclude it is appropriate to reconsider original vr^te: The

dmer« inmajority distinguishes this case from Measer'r by pointing the aanier

that r'i`ti;^tter was recorded pt }C'3f to ^^e de . 1i,:ant f:akirig ownership of tt'tf3 Dfoper#.yb

Vsdriiie this is ;.:, faet'ctat d;u*inui;ion; it has rio bearing on the talt"€mate hc^ldi€3g. As

such, the legal conclusions oi tz4aasen and the majority opinion in this case stand

in conflict.

First of ti;, in ^^^^^fmj; although t'`^^ purchaser had n^^ taken ownership of

^hrn E „perty p(ior to the amendment, the purc:hzser was und-er ^on^ir^ct to

purchase the property. Ai^h(,) ;?h1 not factua3ly t1•^ same, tilis point renders the W'10

c,awes more factually a.ken tf-ian distinct. 'f'f•{at said, the Maesert ;ourt. deterrnfned

the modification clause was valid ariti could b^: t,fi,iue'l-I to change n:aatcria1

aspecds of the covenants in that cad:e, witlioLst iini?taiions if 60 pe;;:^ur^t e. i_hl^'

owners agreud: ir, th€scase, appellee took possession and owner{wi,;,} of the lot

iYi que-s.iors with the knowledge #1iat, through a derr;ocratsc vote, the covenants

-culd be, rtiodif'sed or changed by 51 percent of the ianciowr-iers. Srniiar to
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Maa.s•en, the words «,^ange" ^^^d "modify:, in the ro4^enar:f-r;°iocWic^:';on ciause in

the instant case afford the landowners unlNniited abii:ty to irfcrea:,c- or decrease

the restrscti^^^ ^^ ^ rnajority vote. And, because appeilee took tiie property with

actual knowledge oi'. this passiboii#y, it is bound by the amendnierft^ enactr,,,,4

pursua^; t.o, the proredtyres set farth in tfie original modification

clause.

s'r . ^+3rSfts re^^^^,.-essj ^? e ^.^ the ; ^ ^^_^^^.,^^ $^^^^ ^^^^3^anf^ on

nf the instant t to reconsider and, in turn,

grant appeliari';:s.' rnvticarg to cerfi4e a conf,:ct with t(-te Supreme ^ouri: of Ohio ^^

the <ol9owing issue of iaw:

"Il+'},eti';^ ^^ an ex)stl,g modification clause in a subdivisiorF`s rc:stricrive

covenama, p°:";nittinc"' a spfL Iii%d percei;tc^ge of landowners the unlRr"iited ability

to `mor^^^^^ or change' the exisfiing covenants by adding new burdens to the

property, is lega1 and the amF".6T3ents e£ic.̂ cted thereto are

I fihereiore dissent.
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