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JOINT REPLY BRIEF OF AMICI CURIAE XEROX STATE & LOCAL SOLUTIONS,

TOLEDO AND REDFLEY TRAFFIC SYSTEMS, INC,

£ Toleds, Cleveland, and Other Municipalitics Properly Enforce Their Respective

Civil Traffic Camera Ordinances Through the Authorization of Quasi-Judicial

Administrative Hearings. Administrative Enforcement of the Civil Traffic

Ordinances Does Not Impair or Diminish the Municipal Court Criminal

durisdiction Established 2t R.C, 1981248,

Appellee Walker’s response to Appellants Toledo and Redflex displays the weak
foundation upon which Appellee’s allegations are built. First, neither Toledo nor any amici have
suggested, as characterized by Walker, that a “city council has the power o impair the municipal
court’s jurisdiction...” (Walker brief at p.1). Such argument is not before this Court. Rather the
legal reality is that the “quasi-judicial” administrative hearings established with the givil camera
enforcement ordinances adopted by Toledo, Cleveland, and other municipalities do not divest
Ohio’s municipal courts of the “criminal” jurisdiction established st R.C. 1901.20.  Walker's
turther characterization of such hearings as “[a} “Hearing Officer’ presiding over a mock
court...” {Walker brief at p.2} is siroply not reflecied in the appellate process described by
Toledo, and is counter to the reality of the administrative hearings established with Cleveland
Codified Ordinance 413.031 (“CCO 413.031).

A, R.C. 1901.20 Establishes the Municipal Court’s Criminal Jurisdiction.

This Court continues o recognize that “[ijt is a well-setiled rule of statutory

interpretation that statotory provisions be constraed together and the Revised Code he read a5 an

interrelated body of law.” Summerville v. City of Fovest Park, 128 Ohio 81.34 221, 2016-Chio-

6280, 943 N.E.2d 5322, Such rule of interpreiation as applied to Chapter 19 of the Revised Code



establishes that R.C. 1901.20 was enacted to establish the criminal jurisdiction of Ohio’s
municipal courts. While Walker dismissively argues that no cases have evef held that R.C.
1901.20 applies to criminal ordinances only (Walker brief at p. 18), Walker fails to read Chapter
1901 as an interrelated body of law and avoids addressing this Court’s earlier decision in State of
Ohio v. Cowan, 101 Ohio 5t.3d 372, 2004-Ohic-1583, 8035 N.E.2d 1085, as cited in the joint
amicus brief in support of Toledo filed by Cleveland and Xerox State & Local Solutions, Inc.

In the course of interpreting the breadth of jurisdiction contained in R.C. 2953.21, this Court
took into account the statutory distinction between a municipal court’s established civil
jurisdiction (R.C. 1901.18) and its criminal jurisdiction (R.C. 1901.20).

Cowan addressed and answered “[wihether a municipal court has jurisdiction to review a
petition for post-conviction relief, filed pursuant to R.C. 2953.21, where the conviction is based
upon violation of a state law.” Jd. at 9 1. The appellant Cowan had been convicted of a
misdemeanor in the Portage County Municipal Court. Among Cowan’s subsequent appellate
maneuvering, she sought post-conviction relief in the mumicipal court, where she had been
convicted of a misdemeanor offense, on the authority of R.C. 2953.21. Id. at §2. R.C. 2853.21
provided in pertinent part:

Any person who has been convicted of o crimingl offense * * * and who claims
that there was such a denial or infringement of the person's rights as to render the
judgment void or voidable under the Ohio Constitution or the Constitution of the
United States, * * * maqy file a petition in the court that imposed semience, stating the
grounds for relief relied upon, and asking the court to vacate or set aside the
Judzment or sendence or to grant other appropriate relief
Cowan at § 9 {emphasis added). As used in the provision “criminal offense” was not limited fo
felonies and “the court that imposed sentence” was not further defined. Stmilar to Walker’s

. argument herein, the appellant in Cowan argued that “the plain language of the statute states that

post-conviction petitions can be filed by ‘anv person convicted of a criminal offense,” which



would include state violarions, and that the statute does not limit such petitions to common pleas
courts.” Jd at 9 10." (emphasis added).
This Court, in again analyzing whether R.C. 2953.21 would allow post-conviction
petitions to be brought in municipal courts for state law violations as opposed to violations of
municipal ordinances, reviewed the statute within the encompassing statutory scheme allowing
for the filing of a petition for post-conviction relief. In comprehensively analyzing the statutory
provisions the Court reviewed the source of municipal court jurisdiction in R.C. Chapter 1901
and distinguished between the statutory civil and criminal jurisdiction provided by statute:
Municipal courts are creatures of statute and have limited jurisdiction. R.C 790118
and 190120 provide for their creation, with the former statute relating to civil
matters and the latter relating to crimingd and traffic matters. Neither R.C.1901.18
nor R.C.1901.20 provides for junisdiction over post-conviction relief petitions in
municipal court. Had the General Assembly envisioned such jurisdiction, it could
have explicitly conferred it in R.C. Chapter 1901.

Id at9 11 {(emphasis added).

Cowan was decided in 2004, It was not until it decided Mendenhall v. Akron in 2008 that
this Court formally recognized that local civil traffic camera enforcement laws did not conflict

with but rather complemented and supplemented through administrative penalty the enforcement

of Ohio’s criminal traffic laws:

*In Dayton v. Hill, 21 Ohio St.2d 125, 256 N.E.2d 194 (1970), this Court had previously held
that the statutes did not allow a petition for post-conviction relief to be filed in 3 municipal court
as a result of a conviction and sentence for violating a mumicipal ordinance. Cowan at % 7. In Hill
this Court narrowly construed the undefined phrase “criminal offense” for this specific
application: “In view of the foregoing, it must be concluded that the General Assembly did not
intend for Sections 28353.21 to 2953 .24, inchisive, Revised Cade, to apply to a conviction and
sentence of the type at bar, and that as used in those sections the words ‘criminal offense’ do not
include the violation of a municipal ordinance.” Id at 128,



The ordinance does not change the speed limits established by state law or change
the ability of police officers to cite offenders for traffic violations. Afier the
enactment of the Akron ordinance, a person who speeds and is observed by a police
officer remains subject to the usual traffic laws. Only when no police officer is
present and the awtomated camera captures the speed infraction does the Akron
ordinance apply, not fo invoke the criminal waffic law, but to impose an
administrative penalty on the vehicle's owner. The city ordinance and stare law may
target identical conduci—speeding—but the city ordinance does not replace traffic
law. It merely supplements it. Furthermore, a person cannot be subiect to both
criminal and civil liability under the ordinance. * * * The Akron ordinance
complements rather than conflicts with state law. |

117 Ohio 5t.3d 33, 2008 -Ohio- 270, 881 N.E.2d 255, § 37 (emphasis added). Mendenhall again
made clear that muonicipalitics receive their authority to regulate traffic from Ohio’s Constitution
and not through any grant of authority from the General Assembly. 4 at 1] 33-34.

The exception for Chapter 4521 contained in R.C. 1901.20(A) does not “sink the
appellant’s arguments” as claimed by Walker (Walker brief at p. 14). Chapter 4521 of the
Revised Code was enacted in 1983 to “allow municipalities to make parking non-criminal and to
establish a bureau to conduct hearings where the municipalities must prove the violation by a
preponderance of the evidence, and the decision of the bureau has the effectiveness of a civil
default judgment.” City of Warren v. Urban Leasing, Inc., 11" Dist. No. 3136, 1983 WL 5996,
*2 (December 9, 1983). If anything, the references to Chapter 4521 in R.C. 1901.20(A)
reinforce the point that the statute otherwise identifics the Hmited statutory-based criminal
jurisdiction provided to municipal courts. A lone designated exception broadening the authority
of the mupicipal court was included following the enactment of R.C. 4521 for circumstances
when a local authority had specified parking infractions were no longer to be considered
criminal, but where such ﬂffénse was not to be handled by a parking violations bureau:

The municipal court has jurisdiction of the violation of a vehicle parking or standing
resolution or regulation if a local authority, as defined in division (D) of section



4521.01 of the Revised Code, has specified that it is not to be considered z criminal
offense, if the violation is cormitied within the Hmits of the court's territory, and if
ihe violation is not required to be handled by a parking violations bureau or joint
parking violations bureaw pursuant ic Chapter 4521, of the Revised Code.

Walker’s universal and mistaken exclusive jurisdiction argument would make this lmited
jurisdictional language unnecessary as under his mistaken reasoning the default provision for all
violations - criminal or civil - would reside in R.C. 1961.20. The General Asserably otherwise
understood that given the intended criminal jurisdiction established with the statute that
jurisdiction over a givil parking viclation, in the absence of a parking violation bureau being
created to handle the civil citation, would not automatically be found at R.C. 1901.20.

The Crawford County Municipal Court was correct in recognizing that “[t}he extent of
the erminal jurisdiction of a municipal court is specified tn R.C. 1901.20 which provides, in
part, ‘(the municipal court has jurisdiction of the violation of any ordinance of any municipal
corporation within its territory and of any misdemeanor comumitted within the limits of its
territory.”” State v. Human, 56 Ohio Misc. 5, 8, 381 N.E.2d 969 (C.P. 1978). Likewise, Judge
Yarbrough in his dissenting opinion in Walker v. Toleds cogently and correctly expressed:

R.C. 1901.20 was intended to establish the jurisdiction of the municipal court over
criminal offenses (misdermeanors) and traffic code violations that carry eriminal
penalties. Had the General Assembly intended to vest an exclusive jurisdiction in the

municipal court over criminal violations of traffic ordinances and any parallel
scheme that would treat the same violations as civil infractions, it would have used

(13

that word—“exclusive”™—as an adjectival modifier preceding the primary subject-
noun of the sentence, “jurisdiction.”

2013-0hio-2809 a1 § 47 (Yarbrough, J. dissent).

B. Quasi-Judicial Judicial Hearings Provide Legal Remedy to These Receiviag Civil
Netices of Liability.

The base-line for understanding the legitimacy of the hearing and appeals process

associated with local civil camera enforcement laws starts with this Court’s review of CC0

N



413.031 in State of Ohio ex rel. Scoit v. City of Cleveland, 112 Ohio $t.3d 324, 2006-Ohio-6573,
859 N.E.2d 923. Relators in Scoff had sought to prohibit Cleveland from “conducting any
hearings concerning the automated-camera system and Section 413.031 through the Parking
Viclations Bureau, and permanently enjoining the city from issuing any notices of liability as a
result of its automated-camera system”. K at ¥ 10. Far from Walker's “maock court”
characterization and the due process concerus expressed in the ACLU’s amicus brief, this Court

173

recognized that the civil administrative hearing process in CCO 413.031 authorized “the exercise
of quasi-judicial authority”, which constitutes “the power to hear and determine controversies
between the public and individuals that require a hearing resembling a judicial trial.” /d. at 9 15,
quoting State ex rel. Wright v. Ohio Bur. of Motor Vehicles, 87 Ohio St.3d 184, 186, 718 N.E.2d
908 (1999).

This Court considered a federal distriet court’s question concerning Ohdo law and
whether municipalities had home rule authority “to enact civil penalties for the offense of
violating a traffic signal light or for the offense of speeding, both of which are criminal offenses
under the Ohio Revised Code.” Mendenhall v. Akron, at§ 2. In responding to the federal
question, this Court noted that “we decide whether a municipality may constitutionally use its
home-rule powers 10 authorize a method of traffic enforcement that iraposes a civil fine.” Id. at il
1 {emphasis added). Clearly, the installed camera system itself is bt a mechanical part of the
comprehensive “method of enforcement,” as installing cameras without an associated method
for securing compliance with Ohio’s traffic laws would be uscless.

In reviewing the method of traffic enforcement implemented by Akron this Court fully

understood, as it did in Scort, that a quasi-judicial administrative process was involved:

Owners of vehicles receiving notices of civil Hability bave several options. They may
pay the amount owed, sign an affidavit that the vehicle was stolen or leased to



someone else, or administratively appeal the violation. Owners choosing to appeal
have 21 days to complete and return the notice-of-appeal section of the notice-of-
Liability form,

Administrative appeals of notices of Hability are overseen by a hearing officer, who
is an independent third party appoinied by the mayor of Akron. After administering
the oath to any witnesses and reviewing all the evidence, the hearing officer
determines whether a violation of Section 79.01 of the Codified Ordinances of the
city of Akron is established by a preponderance of the evidence and whether the
owner of the vehicle is liable for that vielation. The images of the vehicles and their
license plates, the ownership records of the vehicles, and the speed of the vehicles on
the date in question are considered prima facie proof of a civil violation and are
made available to the appealing party.

Mendenhal! at P4 7-8. In Scot? it was well understood that “Section 413.031 authorizes an
administrative procesding that does not require compliance with statutes and rules that, by their
own terms, are applicable only to courts.” /4. at 9 21.

In addressing Mendenholl, Walker characterizes that “[tthis Court expressly stated in
Mendernhall that procedural questions surrounding Akron’s ordinance were not before the court
and not under review.” (Walker brief at pp. 26-27), citing Mendenhall a1 Y 40. More precisely
this Court noted, “Although there are due process questions regarding the operation of the Akron
(rrdinance and those similar to i, those guestions are not appropriately before us at this time and
will not be discussed here.” Id. Due process addresses “notice and an opportunity for some kind
of hearing prior to deprivation of a protecied interest.” State ex rel. Midwest Pride 1V, Inc. v.
Pontious, 75 Ohio 5t.3d 565, 567, 664 N.E.2d 931 (1996). That Akron’s ordinance provided due
process to Mendenhall was subsequently addressed, found by the district court, and confirmed on
appesal by the Sixth Circuit Court of Appeals:

Ags the district coust found, the ordinance provides for notice of the citation, an
opportunity for a hearing, provision for a record of the hearing decision, and the right
to appeal an adverse decision. We agree with the district cowrt that the ordinance and
its implementation, as detailed in the stipulations, safisfy due process, and reject

plaintiff's assertion that it violates due process to impose civil penalties for speeding
viclations iirespective of whether the owner was, in fact, driving the vehicle when



the violation was recorded.
Mendenhall v. City of Akron, 374 Fed.Appx. 598, 600, 2010 WL 1172474 (6® Cir.) (emphasis
added}.

Walker’s arguments seeking to denigrate the application and availability of R.C. Chapter

2506 in the administeative appeals processes provided by camera enforcement ordinances (see
generally Appellee’s Briefat pp. 20-21) chooses to disregard this Court’s analysis of
Cleveland’s ordinance and the recognition in Scots that the available appeal to the common pleas
court following the adminisirative hearing was factored into finding the ordinance provided an
adequate remedy in the ordinary course of law:

Finally, because the city does not patently and unambiguously lack jurisdiction,

appellants have an adequate remedy in the ordinary course of law by way of the

administrative proceedings set forth in Section 413.031 and by appeal of the city's

decision to the common pleas court.

Scott, 2006-Ohio-6573 at § 24 (emphasis added), citing, e.g., State ex rel. Chagrin Falls v,
Geauga Cry. Bd. of Commrs., 96 Ohio §t.3d 400, 2002-Ohic-4906, 775 N.E.2d 512, 7 14.
Walker’s suggestion at p. 21 that the camera ordinances “are unconstitutionally shochomed into
an ‘administrative” posture due to an underlying Article IV, Section 1 violation™ has no validity,

and finds no support in this Court’s Mendernhall and Scoft decisions.

* * The amicus brief filed by the ACLU does not comment on this Court’s holdings in Scott or
Mendenhail, nor does it comment on the due process protections provided by Chapter 2506 to
quasi-judicial administrative hearings.

The brief of Amicus Curise 1851 Center for Constitutional Law and Ohio State Senators and
State Representatives ignores the recognition of administrative “guasi-judicial” authority and the
roie of R.C. 2506 in such matters, incorrectly arguing little more in general than that “Toledo's
automated traffic camera ordinance atterpts to exact property from Ohio drivers through
admimstrative hearing officers, without access 1o an elected and accountable judge or a judgpe
authorized by the state’s duly-elected and accountable legislators.” (1851 Briefat p. 1)




Walker’s further argurent at pp. 29-30 that Toledo, or any other City by way of their
civil camera enforcement ordinances, has conferred its hearing officer with “exclusive
jurisdiction” to determine whether the ordinance was violated is untrue, given the availability of
appeal under R.C. Chapter 2506. The Eighth District has previously recognized with regard to
appeals taken from the decision of the CCO 413.031 administrative hearing officer that the
common pleas court afterward considers the whole record in reviewing the administrative order:

The common pleas court considers the “whole record,” including any pew ot
additional evidence admitted under R.C. 2506.03, and determines whether the ad-
ministrative order is unconstitutional, illegal, arbitrary, capricious, unreasonable, or
unsupporied by the preponderance of substantial, reliable, and probative evidence.
Dickson & Campbell, 1L.C. v. Cleveland, 181 Ohio App.3d 238, 908 N.E.2d 964, 2009 -Ohio-
738,97, citing Henley v. Youngstown Bd. of Zoning Appeals (2000}, 90 Ohio St.3d 142, 147,
735 N.E.2d 433.
EL. Walker Lacks Standing to Bring His Claim

At pages 36-37 of his Merit Brief, Walker mentions and summarily dismisses the notion
that his payment of the fine waived his unjust enrichment claim. Not so. This very issue has
recently been addressed by the Eighth District Court of Appeals in Jodka v. City of Cleveland, et
al, No. 13 099951, 2014-0hkio-208, (copy attached at APX 001-028), in the context of standing
and ﬁlas ramifications on Walker’s claims here.

The Walker action is substantially similar 1o and presenis the same Art. IV, Section 1
constitutional challenge as Jodka v. City of Cleveland, et al., Cuyahoga County Cowrt of
Common Pleas Case No. 12 CV 784372, currently on appeal to the Eighth District Court of
Appeals, Case No. CA 13 099951, Jodka involves constitutional challenges and 2 claim for

unjust enrichment with respect to Cleveland City Ordinance 413.031 which authorizes red light

and speeding cameras in Cleveland. Xerox State & Local Solutions, Inc. (formerly ACS State &



Locat Solutions, Inc.} operates the cameras for the City of Cleveland. The same attorneys who
represent Walker also represent Jodka.

The trial court in Jodka had granted the defendanis’ motions o dismiss and Jodka
appealed. The Eighth Dhistrict Court of Appeals released and journalized its Jodka opinion on
January 23, 2014, wherein it affirmed in part, reversed in part, and remanded the case to the trial
court. One judge concurred in part and dissented in part. The appellate court ruled that Jodka
jacked standing both to present an unjust enrichment claim (Jodka., 935) and to assert a claim
that the ordinance is unconstitutional because be paid the fine rather than mvoke the quasi-
judicial process instituted as part of the oxdinance to contest the citation, ({d, 9 37), but the court
also issued an advisory opinion that CCO 413.031 violates Art. 1Y, § 1 of the Ohio Constitution
(Jodka, 933).

Cn January 31, 2014, Jodka filed a Combined Motion for Reconsideration and for En
Banc Review with the Eighth District Court of Appeals challenging its ruling that Jodka lacked
standing. Cleveland and Xerox/ACS opposed the motion and argued that because the court ruled
that Jodka lacked standing, its ruling that CCO 413.031 vislates Art. IV, Section 1 of the Ohio
Constitution is dicta. State of Chio, ex rel. Lieux v. Village of Westiake, 154 Oldo 5t. 412, 96
MN.E.2d 414 (1954}, § 1 of the syllabus (“Constitutional questions will not be decided until the
necessity for their decision arises.”); Ahrns v. SBA Commurnications Corp., 3d Dist. No. 2-01013,
2001-0Ohio-2284 (Tnal court’s ruling that zoning statute, R.C. 519.211(B), was unconstitutional
was winecessary and merely dicta because the court resolved the case on other grounds.y The
Eighth District entered orders denying Jodka’s motion for reconsideration and application for en

banc review on March 13 and 14, 2014, respectively.
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On February 27, 2014 the Eighth District sua sponfe certified that Jodka is in conflict
with the Sixth District’s Decision in Walker, Lucas Cty. No. L-12-1056, 2013-Ohio-2809 on two
1S3008:

(1) Whether a person who has challenged the constitutionality of a ¢ity ordinance
that establishes an awtomated civil traffic enforcement system on the basis that the
ordinance deprives the municipal court of jurisdiction over violations of any
ordinance, but who, himself, never availed himself of the quasi-judicial process
created to contest his Hability, has standing to present 2 claim of unjust enrichment
against the city.

{2} Whether, when an appellate court has determined that a person’s challenge to
the constitutionality of a portion of a city’s ordinance has merit, and has determined
further that a city’s quasi-judicial process established by an ordinance is
unconstitutional, the appellate cowrt’s determinations are purely advisory, so as to
permit the city to continne the quasi-judicial process established by the ordinance.

{Journal Entry attached at APX 029). Tt is anticipated that Jodka will file a certified conflict
appeal to this Court to resolve these issues. The resolution will also affect the issues being
addressed in Walker.

Like Jodka, Walker also lacked standing to pursue his unjust enrichment claim and to
challenge the constitutionality of Toledo Municipal Code Section 313.12. He never invoked the
process available to him to challenge the ordinance. There were two avenues available to Walker
to challenge the constitutionality of TMC 313.12. First, he could have refused to pay the fine
and instead requested an administrative hearing as set forth in the ordinance. While it is true that
an administrative body cannot rule on the copstitutionality of an ordinance, Walker could have
then filed an appeal to the Lucas County Court of Common Pleas from the Hearing Officer
pursuant to Ohic Revised Code Chapter 2506, There he could have challenged the
constitutionality of TMC 313.12 as applied to him. City of Cleveland v. Posner, 193 Ohio
App.3d 211, 2011-Ohio-1370, 951 N.E.2d 476 § 17 (8th Dist.); Carroll v. City of Cleveland, 533

Fed. Appx. 299, 2013 WL 1395900 (6th Cir. 2013). But he first had to exhaust his
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administraiive remedies before making an as-applied constitutional challenge in court. Wymsylo
v. Bartec, Inc., 132 Ohio 5t.3d 167, 2012-Ohio-2187, 970 N.E.2d 898, % 22; Driscoll v.
Austintown Assoc., 42 Ohio 8t.2d 263, 273, 328 N.E.2d 395 (1975). This appellate process gave
him an adequate remedy at law. Scott v. City of Cleveland 2t 9 24. He did not do this.
Consequently, Walker lacked standing.

Walker’s second option was to file a separate declaratory jndgment action in common
pleas court and assert # facial challenge to the ordinance. Posner at 4 16. He did not do this
either. In his Complaint, Walker did not have a count or make a claim for a declaration that
TMC 313.12 is unconstitutional as required by Ohio Civil Rule 57 and Ohio Revised Code
Sections 2721.01 through 2721.15. See, e.g., 12 Moore’s Federal Practice § 57.60{1) {“A
complaint for declaratory relief must precisely state the declaratory judgment sought. . . ). As
was the case in Jodka, Walker never moved the court for judgment in his favor that the ordinance
is unconstitutional. Rather, he merely opposed the Defendants’ motions to dismiss on the
assumption that the ordinance was unconstitutional. He therefore never bad a valid declaratory
judgment action pending and there was no constitutional claim before the court to decide.
Without a claim, Walker could not attempt to seek relief via unjust enrichiment.

Moreover, as noted by this Court, “[aln action for declaratory jud gnle;it to determine the
validity of an administrative agency regulation may be entertained by a court, in the exercise of
its sound discretion, where the action is within the spirit of the Declaratory Judgment Act, a
| justiciable controversy exists between adverse parties, and speedy relief is necessary to the
preservation of rights which may otherwise be impaired or lost.” Burger Brewing Co. v. Liguor
Control Commission, 34 Ohio 81.2d 93, 296 N.E.2d 261 (1973) (1 1 of the syllabus).

Furthermore, “[a] court will not exercise its power to determine the constitutionality of a
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legislative enactment unless it is absolutely necessary to do so. Greenhills Home Owners Corp.
v. Village of Greenhills, 5 Ohio St.2d 207, 215 N.E.2d 403 (1966), citing, State of Ohio ex rel.
Lieux v. village of Westlake, 154 Ohio St. 412, 96 N.E.2d 414 (1951).

There is no genuine dispute between Walker and the City of Toledo or Reddflex of
sufficient immediacy and reality to justify a declaratory judgment action addressing the
constitutionality of TMC 313.12. He accepted liability by paying and not contesting his citation.
Instead, he could have filed an administrative appeal, or he could have immediately filed a
proper declaratory judgment action upon receipt of his citation in November 2009. Rather, he
waited 15 months, until February 2011, to file his “Class Action Complaint for Restitution.” In
addition, his address identified in the Complaint is Paducah, Kentucky. He has not alleged that
he regularly drives in Toledo and would thus be subject fo the speeding cameras there on a
regular basis. He simply has not alleged any genuine dispute of sufficient immediacy and reality
to warrant declaratory relief.

Whether one addresses the issue in terms of waiver, res judicata, or lack of standing, the
result is the same — Walker has no claims to assert. The majority opinion in Jodka cites to
Carroll v. City of Cleveland, 522 Fed. Appx. 299, 2013 WL 1395900 (6th Cir. 2013), in which
the Sixth Circuit held that res judicata (clairn preclusion) barred a claim of a person who paid a
traffic camera violation citation without contesting the citation as authorized by the CCO
413.031 and R.C. Chapter 2506. The Sixth Circuit specifically found that “claim preclusion ‘is
... applicable to actions which have been reviewed before an administrative body, in which there
has been no appeal made pursuant to R.C. 2506.01°". Id. at *4, citing, Wade v. City of
Cleveland, 8 Ohio App.3d 176, 177, 456 N.E.2d 829, 831-832 (8th Dist. 1988). Ifaclaimis

barred by res judicata or waiver, which Walker’s claims are, then Walker was an inappropriate

13



person to assert a claim that provisions of TMC 313.12 unconstitutionally siripped the municipal
court of jurisdiction over his offense. He no longer has a “personal stake.”

Just as Jodka failed to preserve and properly assert his constitutional jurisdictional
challenge to CC(0 413.031 by not invoking the administrative appeal process of the ordinance
and R.C. Chapter 2506, and by not filing a proper declaratory judgment action, Walker’s claims
should likewise fail. See Utility Service Partners, Inc. v. Public Utilities Commission of Ohio,
124 Ohio 5t.3d 284, 2009-Ohio-6764, 921 N.E.2d 1038, § 49, quoting North Canton v. Canfon,
114 Ohio St.3d 253, 2007-Ohio-4005, 871 N.E.2d 586, 4 11 (* A party must have standing to be
entitled o have a court decide the merits of a dispute’™); Van Harken v. City of Chicago, 906 F.
Supp. 1182, 1187 (N.D. 1L 1995), aff’d as modified, 105 F.3d 1346 (7 Cir. 1997 (in
addressing class certification issues in litigation over Chicago’s parking violations ordinance, the
court held that persons who paid their tickets without availing themselves of the administrative
hearing process provided by the ordinance did not have standing to challenge the ordinance on
due process grounds. “[TThe point is that the persons who paid their tickets do not have a
constitutional claim at all because they cannot claim the inadequacy of the process that they
made no effort to bring into play.”).

i, CONCLUSION

For the foregoing reasons, as well as for the reasons set forth in their brief filed on
Fanuwary 24, 2014, Amici Curiae Xerox and the City of Cleveland respectfully request that this
Court reverse the decision of the Sixth District Court of appeals in favor of Plaintiff-Appelles
Bradley Walker. This Court should hold that 2 municipality’s home-rule authority to enact civil
photo enforcement legislation does not deprive the municipal court of jurisdiction in violation of

Article IV, Section 1 of the Ohio Constitution and Ohio Revised Code section 1901.20(AX1).
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KENNETH A, ROCCG, 4.

{41} This appeal preéen‘i;s another challengs to the mnsﬁitutionaiiﬁy ofa
city's automated camera civil traffic enforcement systém. Hee Meﬁdenhaﬂ v,
Akron, 117 Ohic 86.3d 33, 2008-Ohio-270, 881 N.E.2d 255; Posner v. Ulevelond,
193 Ohio Ap}i..f:%d 211, 2011-0Ohio-1370, 951 N.E.2d 476 (8th Dist.); Stateexrel
Scott v. C;Zeveland, 186 Ohio App.3d 288, 2008-Chic-2062, 850 N.E.2d 787 (8th
Diist.), affd State ex rel. Scott v. Clevelond, 112 Ohio 5t.34 824, 2006-0Ohio-6573,
859 N.E.2d 923; Belaban v. Cleveland, 6th Cir. No. 07-CV-1366, 2010 U.S. Dist.
LEXIS 10237 (Feb. B, 2010); Gordner v. Cleveland, 686 F. Supp.2d 751
(N.D.Ohio2009); Mendenhall v. Akron, N.D.Ohio Nos. 08-CV-139 and
Ofé«CV&M, 2008 1.8, Dist. LEXIS 112288 (Dec. 9, 2008); Walker v. Toledo, 6th
Digt. Taucas No. L-12-1056, 2013-Ohio-2809. |

{412} Herein, plaintiff-appellant Sam Jodka appeals from the trial court’s
order that granted the motions to dismiss and for summary judgment that
defendantz-appellees the Ciﬁ}; of Cleveland, Affiliated Computer Services, Ine,,
Boulder Acquisition Corp., and Kerox Corporation’ filed in respanée to Jodka’s
complaint. Jodka’s ﬁémpiaint asserted that Cleveland Codified Ordinances
“CCO" 4138.031, which adopts an automated camera civil traffic enforcement

aystem with a concomitant guasi-judicial process for that city, violates the Ohio

‘As they were in the trial court, the latter three defendants-appellees are
referved to in this opinion collectively as "ACS.”

APX003



Constitution’s Article TV, Section 1. That section of the constitution gives the
Ohio Genseral Assembly the exciusive power to create a court, Jodka further
szseried in his complaint that, because the ciw“;y wrongfully collected monieé
from purporied violators of this uncansﬁ.tu.tioxza}. ordinance, he was entitled to
class certification in order to pursue a claim of upjust enrichment against the
appelloes,

- {48} Jodka presents three assignments of error. Hs argues in his first
and second assignments of ervor that thé trial court’s decision to diszﬁis;hig
complaint was improper because: (1) several sectionsg of C;CG 413,031 impairthe
jurisdiction ofthe .Cleveland Municipal Court; and (2) he presented a cognizable
common law claim for unjust envichment. In hig third assaiggment of error, he
asserts that the trial court improperly granted ACS's motion for summary.
judgment,

{94} This court finds that sections CCO 418.081(¢) and (1) viclate Article
IV, Section 1 of the O}gio Constitution. Therefbre, the trial court improperly
dismissed that count of Jodka's complain, and Jodka’s first assignment of error
is sustaiﬁgd,

{95} However, because Jodka lacks standing to pursue a claim for unjust
enrichment, his second assignment of ervor is overruled. ’fhis court declines o
address Jodka’s third assignment of exvor becauss he presents no authority for

his argument as reguired by App.R. 16(A)(7). The trial court's ovder iz affirmed
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n part, reversed in part, and this matter is remanded for further proceedings,

{96} Jodka filed his complaint on Juns 8, 2012, Therein, he made the
tollowing pertinent aﬂ.egatians‘ |

{ﬁf’?}, Cleveland adopted a “civil enforcement system for ved light and
speeding offenders” pursuant to CCO 413.031. ACS provided the physical
- components for implementing the system. By means of this system, an
electronie | photographic, video or electronic camers and vehicle sensor
automatically ca;gi?‘ures im}a.ges of each vehicle that viaiaﬁesla zpeed imit or a
red Hght. ACS enmiployees review the imagses, obtain the names and addresses
of i:hé vehicle owners, then send them to Cleveland employees. Appellees
“ointly” send “tickets” for these violations to the vehj,“de owners, and the vehicle
owners are assessed a monetary penalty of between $100.00 and $200.00.
Appellees “jointly” reap the benefits of the monies collected undertrafficcamers
enforcement system pursuanﬁtn CO0 413.031, In 2007, appelless sent Jodka

g ticket for a viclation of the; ordinance, and he “paid the associated mopetary

32

penalty.

{98} In the first count of hig complaint, Jodka alleged that CCO 418.031
violated Axt. IV, Sec. 1 of the Ohio Constitution because it “stripped” the

municipal court of jurisdiction over viclations of “any ordinance” as conferred

“Iodks did not specify the amount.
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by B.C. 1901.20. Jodka alleged that actions over which CCO 413.031 purported
to apply were under the exclusive jurisdiction of municipal courts pursuant to
B.C. 1801.20 because, “[bly definition, 413.0381 viclations (L.e., speeding an& red
light} are not fpa.rking;’ infractions.” Jodka asserted that his pavrent of the
penalty did not waive his claim, but “ereated” it. |

£49} In the second count of his complaint, Jodka farthgr alleged that,
prioy o its 2009 amendment, when he paid his fine, CCO 413.031 also viclated
the Art. I, Sec. 2 of the Ohio Constitution, because “owners” were the only class
of personé who were liable for violations. Jodka asserted there was no rational
basis to differentiate drivers who viclated the ordinance between vehicle
“awnm‘s” and vehicle “iessees;” He demanded a “return of the monies collected
or held under former 413.031” by appellees, and ssserted this claim ;,xzas
brought “in equity.”

{410} In the third count of his cémplaim} Jodka reguested the trial court
to certify a clags pursuant to Uiv.E. 28 for every person who paid a penalty for
a tickst issued under the unconstitutional ordinance. Hé sought 'éso-establish a
“sub-class” of owners like himself who had paid a fine for violating the

ordinance prior to its 2009 amendment,

T11} ACE filed a “motion to dismiss andfor for summary judgment” with
¥ JUGE
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" respect to Jodka’s complaint, attaching an affidavit to its motion.® On August
20, 2012, Cleveland filed a Civ.R. 12(B)}6) motion to dismiss Jodka’s complaint.
Neither appelliee filed an angwer.

§912} Appellees maintained in their motions that the ordinance is
constitutional. ACS alse argued that Jodka could not support his unjust
enrichment claim against it because, rather than “splitting” tickst monies with
ACH, Cleveland simply paid for ACE's services pursuant to a contract.

| 1913} On September 11, 2012, the trial court issuéd a journal entry that

stated as follows:

By agreement of the parties, Defendant ACE argument that
Plaintiffs unjust envichment claims againgt ACS fail as a matter
of law {found at pp. 18-17 of ACE August 17, 2012 mofion fo
dismiss andfor for summary judgment) iz hereby severed from the
motion, without prejudice. ACHE will have the opportunity {o
reassert the argumens, and the parties will have the opportunity to
engage in discovery, in the event Court denies ACS motion to
dismisg, * % ¥

(Bmphasiz added.)

{8114} On September 21, 2012, dJodka filed 2 single brief in opposition to
appelléeg’ motions. He attached to his hri;.ef copies of (1) the 1985 Cleveland
" Municipal Court order that permitted the city fo establishé. “Parking Violations

Bureau” with the authority “to handle all parking infractions ocourring within

*A0Ss atfidavit was that of its “Program Manager,” Paul Kuczkowski, who
“clarified” some of the "misstatements” aboub appelless’ relationship as slleged in
Jodka's comnplaint.

APXOOY



the territory of the mumicipal corporation,” and (2) CCO Chapter 459, the
en.abimg legizlation for that bureau. Asset forth in OCO 459.01(a), viclation of
GO0 413.031 was not listed ‘Within the definition of a “parking f.alﬁécﬁion,”

{918} OnMay 3, 2013, the trial court issued an opinion and journal entry
that granted appelless’ motions and dismissed Jodka's complaint. The frial
court stated in pertinent part as follows:

Under CCO 413.0831{k), viclations are handled along the
same lines az parking viclations. Assuch, when an alleged viclator
disputes the claim, there is an appeal process where appesls are
heard by the Parking Viclations Bureau through an adminisirative
process established by the Clerk of the Cleveland Municipal Court.

* % % IMhe Complaint indicates that in 2007, Plaintiff Sam

dodka (hereafter “Plaintifl”) was issued a ticket for violation of CCO
"413.081. Plaintiff paid the monetary penalty and did not appeal
the violation. However, five years after the ticket was issued,
Plaintiff brought swit based upon the recsipt of his ticket on the
theory that CCO 413.051 violates Article IV, Section 1 of the Ohio
Constitution, and that the version of CCO 418.031 in effect in 2007
violated the Equal Protection Clause of Article I, Section 2 of the

Ohio Constitution.

Plaintiff now secks monetary relief against ACE and the City
of Cleveland ** ¥ | Defendants * ¥ * have moved to dismiss and/or

for summary judgrent * * %,

* R K

The General Assembly exercised itz exclusive power to
establish courés and determine their jurisdiction under Ohio Const.
Art. IV, Hec. 1 by enacting R.C. 1801.20401), under which
municipal courts were granted jurisdiction over the “violation of
any ordinance * * * unieass the violation is required to be handlad
by a parking viclations bureau pursuant to Chapter 4521 of the
Revised Code.” ' ’
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&% %

* % % Mhe precise issue of a constitutional vielation has
already been congidered and rejected by Ohio Courts. * * *

Rased on the applicable standards, and a review of case law,
thig Court finda CCO [413.031] does not viclate Article IV, Section
1 of the Ohio Constitution, and finds the logic of both [State ex rel ]
Seott [v. Clevelond, 112 Ohio 8t.8d 324, 2006-Chio-6873, 8568
MN.E.24d 9231, and Mendenhall [u. Akron, 117 Ohic 5£.8d 33, 2008-
Ohio-270, 881 N.E.2d 2565] persuasive. Accordingly, this Court
granftia Defendants’ Motions to Dismiss/Motions [sic] for Summary

Judgment.

iAs to] Plaintiffs clatre that the earlisy version of CCO
4158.081 in effect prior to March 11, 2009 violated the Fgual
Protection Clause of Article 1, Section 2 of the Ohio Constitution by
treating vehicle owners and lessees differentlyl,]

[ajs & preliminary matter, this Court notes that “legislative
snactments are presumed to be constitutional” See McCrone v.
Bank One Corp., 107 Ohio 8t.84 272, 2005 Ohio 6505, 839 N.E.2d

1,P.2p%*¥

* % % [MThis Court finds that thers is no private cause of action
for alleged violations of the Equal Protection Clause of the Ohio
Constitution.

 Accordingly, Plaintiffs claim for an alleged violation must fail
ag a matier of law. | .

® Rk
For the reasons as outbined, the Court hersby grants

Defendants’ Motions fo Dismiss and/or for Summary Judgment in
their totality. Final

1416} Jodka appeals from the trial court’s decision with the following

three assignments of error,

APX009



I The frial court erred in holding that a municipality has
power f0 enact an ordinance that restricts and impairs 8 court’s
Jarisdiction provided by the General Assembly.

If. The trial court erred in holding that a common law
unjust-enrichment claim is not valid unless i is first snabled by

statute.

IfI. The trial court erred in grantmg the non-Cleveland
defendants’ motion for summary judgment,

{417} In his first asmgnment of ervor, Jodka argues that the first couzzi:
of his complaint was 1mpmper1y dismissed because several sections of COQO
413.031 violate Art. IV, Sec. 1 of the Ohic Constitution, which vests judicial
powey in the courts of this state as “established by law.” He contends that the
trial court thus incorrectly relied upon the Ohio Supreme Cowrt's decisions in
State ex vel. Scott v Cleveland, 112 Ohio 86.3d 324, 2006-Ohin-6573, 858 N.E.24
923, and Mendenhall v. Akron, 117 Ohio 8£.8d 83, 2008-Ohic-270, 881 N.E.24
285, when it dismissed his com};ﬁaim, because those cases did not consider his
specitic argument, This court agrees.

{418} Appeﬁate review of an order dismissing a wmp?amﬁ for failure to
state a claim for reliefis de novo. Perrysburg Twp. v. Rossford, 103 Ohio 8534
79, 2004-0Ohio-4362, 814 NUE.2d 44. This cotrt accepts the material allegations
of the complaint as true and makes all reasonable inferences in favor of the
piaintiff.‘ Johnson v, Microsoft Corp., 106 Ohio 8t.34 278, 280, 2005-Chio-4985,

- 834 N.E.2d 791. Inovder for a defendant to prevailona CIVR 12(B)6) motion,
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it must appear from the face of the camplaixit that the plaintiff can prove no set
of facts that would jus}ﬁiﬁr a court granting relisf. O'Brien v, Efniv, Comm.
Tenants Union, Inc., 42 Obio St.2d 242, 245, 827 N.E.2d 763 (1975).

{918} Municipal ordinances, like other legislative enactments, are
entitled ﬁa‘the presumption of constitutionality. Hudson v. Albrecht, 8 Uhio
86,34 69, 71, 458 N.E.2d 852 (1984). The burden is on the party challenging the
ordinance to prove it is unconstitutional beyond a reasonable doubt. State v.
Lowe, 112 Ohio 8.3d 507, 2007-Ohic-8086, 861 N.E.2d 512, § 17, citing Klein v.
Zeis, a0 Ohio St.3d 537, 785 N.E.2d 638, 9 4. Jodké. maintains that CCO
413.031 unccnséiﬁui;i@naﬁy usurps the authority of the Cleveland Municipal
Court to adjudicate certain traffic infractions. He does not assert that the
ordinance iz unconstitutional on another ground, as was the situation the Ohio
 Supreme Court faced in Mendenhall, 117 Ohio 5t.3d 33, 2008-Ohio-270, 881
N.E.2d 255.

1920} With respect to a different constitutional challenge to an automated
camera civil traffic enforcement system, the Mendenhall court made the
Ffaﬂawing pertinent abgervations at § 16-41:

Section 8, Article VI of the Ohio Constitution provides that
municipalities are authorized “io exercise all powere of locol |
self-government and to adopt and enforee within their Limits such

local police, sanitary and other similor reguloiions, as ave not in
conflict with general laws.”

We use a throe-part test to evaluate claims that a
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municipality has exceeded ifs powers under the Home Rule
Amendraent. * * ¥ [The test is] whether (1) the ordinance is an
sxerciss of the police power, rather than of local self-government,
{23 the statule is a general law, and (3) the ordinance is in conflict

with the statule.

The first part of the test relates fo the ordinance. As we have
held, “If an allegediy conflicting cify ordinance relates golely to
gelf-government, the analysis stops, because the Constitution
suthorizes 2 municipality to exercise all powers of local
self-government within itg jurisdiction.” Am. Fin. Servs. Assn. v
Clevelond, 112 Ghio 8.34 170, 2006-Ohio-8043, 858 N.E.2d 778,
1 23. If, on the other hand, the ordinance pertains to “local police,
sanitary ond other similar regulations,” Section 8, Article XV,
Ohbio Constitution, the municipality has excesded its home rule
outhority only if the ordinance is in conflict with g general state
1&W, o

A, The ordinance

1t is well established that regulotion of traffic is an exercise of
palice power that relaies to public health and sofely, as well as to
the general welfare of the public. See Linndole v, State (1999, 85
Ohic 8t.34 B2, 54, 708 MN.E.2d 1227, citing Geougn Cly. Bd. of
Commers. v. Munn Bd. Sand & Grovel (1898}, 87 Ohis 86.3d 579,
BR3, 621 N.E.24 698, Here, there iz no dispuie that the Akron
ordinance i8 gn exercise of concurreni police power rather than
self-government. Thus, the question remains whether the state
statute involved is a general law and, if so, whether the Akron
ordinance irapermissibly conflicts with the general law.,

B. The statute as a general law

* % % When interpreted as part of 2 whole, R.C. 4511.21
applies to all citizens generally as part of a statewide regulation of
traffic laws and motor vehicle operation.

C. Conflict Analysis

Because the statute regarding speed lmits is a general law,
we must finally determine whether, when cities pass ordinances
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creating automated systems of speed-limit enforcement, the
municipal ordinances are in conflict with the state statute.

%R

R.C. 4511.07 doss nob expressly signal that the state has
exclugivity in the area of speed enforcement. Furthermore, because
there is no indication that the state has intended o reserve to itself
the ahility to enforce statewide traffic lows through a ciuvil process,

we decline to recognize a conflict by implication.

% & &

% * % The grdinance does not change the speed limils
established by state law or change the ability of police officers to
cite offenders for traffic viclations. Affer the enactment of the
Akron erdinance, a person who speeds and is cbhserved by a police
officer remaing subject to the usual traffic laws. Only when no
police officer is present and the automabed camera capbures the
spesd infraction does the Akvon ordinance apply, not to invoks the
criminal traffic law, but to impose an administrative penalty onthe
vehicle's owner. The city ordinance and state law may farget
identical conduct — spesding — but the city ordinance does not
replace traffic law. Jt merely supplements it. © ™ * The Akron
ordinance complements rather than conflicts with state law.

Y. Other theories

* % % Alhoush there are due process quesiions regording the
operation of the Akron Ordinance and those similor to if, those
questions are not appropriciely before us ot thas fime and will not be
discussed hers. ’

Y. Conclusion

* % % We hold merely that an Ohio municipality does not
exceed its home rule authority when it creatss an automated system
for enforcement of traffic laws that imposes civil lisbility upon
violators, provided that the municipality does not aller statewide

traffic regulations.
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{(Fmphasis added.)

1921} Thus, the Mendenhall court determined that a city’s automated
camera civil traffic enforcement system is constitu’ciéﬁél pursuant only to
Section 3, Article XVIII of the Ohio Constitution. Previously, in Seott, 112 Obio
§t.3d 324, 2006-Ohic-6573, 359 N.E.2d 523, at | 2-6, the Ohio SBupreme Cgurt
determined that issues of the constitutionality of CCO 413.031, which were
“snclear” for purposes of the issuance of an extraordinary writ, should be
resolved “in the ordinary course of law.” Accord Carroll v. Cieveidnd, 522
Fed.Appx. 299, 2013 U.8. App. LEXIS 7178 (6th Cir.2013). Scott also provided
an overview of the guasi-judicial process CCO 413.031 established at iz
inception. Since the decision in Scotf, the ordinance, as amended, includes the
following pertinent provisions:

{hy Notices of Liahility. Any ticket for an automated red light oy
speeding system viclation under this section shall:

{1} Be reviewed by a Cleveland police officer;

{2y Be forwarded by first-class mail or personal sexvice {o the
vehicle's registered owner's address as given on the state’zs mblor
vehicle registration, and

(8) Clearly state the manner in which the viclation may bs
appesled.

() Penolties. Any violation of division (b} or division {c} of this
section shall be deemed 2 noneriminal viclation for which a civil
penalty shall be assessed and for which ne points authorized by
R.C. 4507.021 (“Point system for license suspension”) shall be
asgigned to the owner or driver of the vehicle,
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() Ticket Evaluation, Public Service, and Appeals. The program
shall include a fair and sound ficket-evgluation process that
includes review by the vendor and o police officer, a strong
customer-service commitment, and an appeals process that accords
due process to the ticket respondent and that conforms to the
requirements of the Ghio Bevised Code,

(k) Appecls. A notice of appeal shall be filed with the Hearing
Officer within twenty-one (21) days from the date listed on the
ticket, The failure to give notice of appeal or pay the civil penalty
within this time perviod sholl constitule o waiver of the right to
contest the ticket and shall be considered an admission,.

Appeals shall be heard by the Parking Vielations Bureau through
an administrative process established by the Clerk ofthe Cleveland
Municipal Court. A% hearings, the strict rules of evidence applicable
io courts of law sholl not apply. The contents of the ticket shall
constitute o prima focie evidence of the facts it confains. Liability
may be found by the hearing examiner based upon a preponderance
of the evidence. If a finding of [iability is appealed, the record of the
case shall include the order of the Parking Violotions Bureou, the
ticket, other evidence submitted by the respondent or the City of
Cleveland, ond o transcript or record of the hegring, in a written or
slectronic form acceptable to the court to which the case is

appealed.

A decision in favor of the City of Cleveland may be enforced by
means of a civil action or any other means provided by the Ohio
Revised Code.

(I} Evidenée of Operation. It iz prima facie evidence that the
person registered as the owner of the vehicle with the Ohic Buresu
of Motor Vehicles, or with any otherstate vehicle registration office,
or in the case of a leased or rented vehicle, the “lessee” as defined

in division (p), was operating the vehicle at the time of the offenszes
w A E

{(Emphasis added.)
£9 221 The adjudicatory hearing procedure established by CCG 418.0310)
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through (), therefore, consists of the following: (1) a representative of the
camera vendor and a police officer jointly determine if the photo shows a
violation: (2) notice of this determination is sent to the vehicle owner or lessee;
(3) if the vehicle owner wants to dispute the determination, he or she files an
appeal: (4) at the hearing on the appeal, a person appointed by the city presides;
(5) this city-appointed person displays the camera vendor’s phoeto to the vehicle
owner or lessee; (8) the city-appointed person determines the sufficiency of the
~ photo s evidence of liability; and then, (7) the decision about Hability proceeds
.ta the municipal court as an administrative decision. In this process, thé Bame
non-judicial hearing officer is both the‘pmsecutﬁrﬂan& the judge, and ‘;;ﬁ_e person
who contests Hability lacks any meaningful ability to present a defense.

{23t Article IV, Section 1 of the Ohio Constitution v-ests the “judicial
power” of the state ‘in the Supreme Court and the other infeziar courts that are
“establisﬁed by law.” Thus, the General Assembly has the exclusive power to
create cdurts, and “[tlhe power to create a court carries with it the power to
define its jurisdiction.” Cupps v. Toledo, 170 Ohie St. 144, 180, 163 N.E.24 384
{(1959); see aiso State ex rel, Whitehead v. Sandusky Uty Bd. of Commrs., 138
{hio 81.34 5681, 2012-0Ohio-4837, 879 N.E.2d 1193, # 34, Municipal ordinances,

therefore, cannot constitutionally impair or restrict jurisdiction granted to a
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court by the legislaturs., Cupps.?
{424} R.C. 1801.20 states in perkinent part:

(&) {1} The municipal court hasg jurisdiction of the violation of
any ordinance of any municipal corporation within its ferritory,
unless the violation is reguired to be handled by a parking
violations bureau or joint parking viclations buresu pursuant fo
Chapter 4521, of the Revised Code, and of the viclation of any
misdemearnor commitied within the Hmits of ibs territory. The
municipal court has jurizdiction of the vielation of a vehicle parking
or standing resolution or regulation if 2 local authority, as defined
i division (D) of section 4521.01 of the Revized Code, has specified
that it iz not to be considered 2 eriminal offense, if the vislation is
cormmitted within the limits of the cowt's ferritory, and if the
viclation is nol reguired to be handled by a parking viclations
bureau or joint parking violations bureaw pursuant fo Chapter
4521. of the Revised Code, * % *

 {Emphasis added.}

{825} The statute thus provides that a municipal couwrt’s jurisdiction
extends to viclations of “any” @rdinance; The statute's sole exception grants a
municipality’s “parking viclaﬂ;ions burean” jurisdiction “pursuant to Chapter
4521”7 pver vehicle “parking” violations.

{9263 R.C. 4621.01{4A) defines “parking infractions” as “violations of any
ordinance * * * enacted by a local authority that regulates the standing or
porking of vehicles” (Brmphasis added.) Such ordinances also must be

“authorized pursuant to section B0B.17 or 4511.07 of the Revized Code,” or

“Similarly, municipal courts cannot interfers with jurisdiction granted by the
legislature to mayor's courts. Siale ex rel. Coyne v. Todis, 45 Ohiv 56.34 232, 543

N.E.2d 1271 (1989),
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“authorized by this chapter * * ¥ | Jd, R.C. 805.17 permits a municipality to
regulate vehicles to prevent excessive noige and to prevent parking so as to
allow zccess for emergency services. R.C. 4511.{37 permits municipalities to
regulate “stopping, standing or parking of vehiélesn” The single word “paﬂﬁng’ ’
is not statuborily defined.
1927} Itis a general rule of stétutery construction that words and phrases
- that neither have been legislatively defined ornor acquired a:tachni.ca.}‘. meanﬁﬁg
“shall be read in context and consirued aceording to the rodes of grammar énd
éamman usage.” R.C. 1.43. Common usage may be ascertained by reference to
a dictionary. See Cincinnoati City School Disﬁ, Bd. of Edn. v. Siote Bd. of Edn.;
122 Ohio 8t.3d 587, 2003-0hio-3648, 913 N,E.%i 421,% 15-18. With respect to
motor vehicles, Webster’s New Collegiate Dictionary (G & C Merriam Co.1877)
defines the word “park” as to “bring to a stop and keep standing at the sdge of
a public way,” or “to leave temporarily on a public way or in a parking lot or .
garage.”
$9 28} In Columbus v. Websiter, 170 Ohio 5t. 827, 164 N.E.2d 734 (1960},
the Ohio Supreme Court intimated, too, that the word “parking’ implies a lack
of action, rather than movement. Quoting People v. Hildebrandt, 308 N. ¥. 397,
126 N.E.2d 377 (1958}, the Webster court noted that “parking viclations are of
a special sort,” because “[ilhe car is left unattended, there is usually no one

present to be arvested and it is not unreasonable o charge to the owner an
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illegal storage of his vehicle in a public streetl.” See also Goardner v. Columbus,
2841 F.2d 1272 (Bth Cir.1988). Bimply put, the fact of a vehicle’s stationary
plrasence in a prohibited place cannot generally be reasonably disputed.

{9283 CCO 413.031, however, makes it a viclafion of the municipal code
for a vehicle operator to foil to stop for a red Heht and to fravel in excess of the
posted speed limit. Perhaps logically, therefore, “viclation of CCO 413.031 1=
not included in CCO 458.01(a)'s definition of what offenses constitute “parking
violations.” The aulomated £amers system captures this fleeting moment in
time. Because the vehicle operator is unaware of the camera’s action, he or she
cannot adeguately mount a challengs to the accuracy of the device.®

1930} The exhaustive, well-reasoned opinion in ,Mend%nhail U Ak;ﬁpn, 1 i?
Ohio §t.3d 33, 2008-Ohio-270, 881 N.E.2d 255, justified a city’s authority as a

coneurrent police power to impose civil violations for traffic offenses only under

“The accuracy of mechanical devices is often decided in municipal cowrt. See
Beachwood v, Joyner, 8th Dist. Cuvahoga No. 98089, 2012-Dhio-5884, 984 N.E.24 388,
It would seem to be a sirople matter for the mumicipsl court to assign a magistrate to
contested automated camera cases fo determine whether the automated system is
. scientifically valid, accurate, and relisble encugh to legitimately allege & moving
viclation. Compare Davis v. Clevelond, 8th Dist. Cuyahoga No. 99187, 201 3-0hin-2914
{appellant failed fo raiss iasues of system’s accuracy before the adminisirative hearing
officer, and facial copstituiionality of CCO 413.081 could not be considered in an
administrative appeal.) Buf see Corroll v. Cleveland, 532 Fed. Appx. 299, 2013 1.5,
App. LEXIS 7178 (6th Cir 2018} (appellants “would have received ample opportunity
* %% o present their arguments about * * * constitutionality, first in apn administrative
procecding, then in the Ohio court eysterm,” but they simply paid their fine). As a
practical matter, ag Jodka did in this case, many persons who are cited for moving
viclatinns simply pay the fine and do not procsed o court. ‘
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“home mle,” The court did not thersby give its imprimatur to the guasi-judicial
pmcédure that CCO0 413.0381() and () establizhes for those persons charged
with civil viclations who wish to contest ’i;heir liabiiity. Although the evidence
in the record demonstrates the Cleveland Municipal Court expressly
relinguished jurisdiction over “parking infractions” in favor of the city in 1985
pursuant to B.C, 4521.04(8), nothing in 8.0, 1901.20(A) permits the city o
assume jurisdiction fo adju&ifsat’e matters involving moving traffic violations.
The “city has attempted to divest the municipal court of some * * * of ifg
jurisdiction by establishing an adminis’araﬁiw:e alternative without the sxpress
approval of the legislature.” Walker v. Toledo, 8th Dist. Lucas No. 1-12-1066,
© 2013-0hio-2803, § 36. The city's assumption of that authority viclated Axt. IV,
8ec. 1 of the Ohic Constitution. Md. Ifthe Ohio General Assembly had intended
to authorize mumici‘paliﬁes‘, rather than municipal covrts, to adjudicate
violations relating o moving traffic, it would have sxpressly done so. See, e.g.,
EC 1905.01(A), which defines the jurisdiction of mayor's courts. State ex rel.
Brady v. Howell, 49 Ohio 5t.2d 195, 360 N.E.2d 704 (1977).

{9381} The General Assembly has permitted municipalities to establish by
ordinance administrative fribunals that preside over contests of purely internal
matters of local self-government. For sxample, R.C. 718.11 allows
municipalities to create boards with the power to “hear and determine appeals

from refusal” of building and zoping permifs, E.C. 718.1%L requires a
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municipality io create a board of tax appeals fo hear issues concerning
municipal income tax obligations, B.C. 787.12 provides for a ciiy’s divector of
public safety to conduct hearings with respect 1o a police or fire chiefs decis.icn
to suspend an officers or frefighter, and B.C. 1801.20{AX1D) parmiﬁs 3
municipality to acguire jwﬁsdiétﬁan over “parking” violations “pursuant to
Chapter 45217 In stark contrast, the tribunal created by CCO 413.031(k) for -
the adjudication of contests of autﬂmated traffic camera citations deals with the
general and sxternal matter of mouving traffic.

| { ﬁfﬁ?ﬁs} The crestion of such a tribunal, an issue not addressed in
Mendenhall, 117 Ohio 8i.3d 33, 2008-Ohio-270, 881 N.E.2d 255, does not
censﬁtute a proper exercise of “concurrent police pewer”l pursuant to R.C.
1901.20(AX(1). Nor is it otherwise a power of “local self-government.” This court
agress with Wolker, 6th Dist. Lucas No, L-12-1066, 2013—02&@»28@, 4 85-36,
that the power to adjudicate civil violations of moving traffic laws liss solely in
municipal court.

{933} Based upon the plain meaning of the words used in R.C.
1801.20(AX1), iﬁ purporting to label moving violations as “parking infractions”
s0 as to deprive the municipal court of jurisdiction over violations of “any
ordinance,” the procedurs set forth in CCO 413.031¢k) and (1) violates the Ohic
Constitution’s Art. IV, Sec. 1. The trial court, therefors, improperly granted

appelless’ motion to dismiss Count 1 of Jodka's complaint. Jodka's first
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assignment of error is sustained,

{9384} Jodka's complaint also presented a claim of unjust envichmens. In
his second assignment of error, he argues that the trial court improperly
dismissed thisclaim. Although the Wolker court held to the contrary, this court
does not agree with Walker on the question of whether Jodka has standing to
purane such a claive. It is well settled that standing does not depend on the
merits of the plaintiffs contention that particular conduct is illegal or
unconstitutional. Rather, étanding turne on the nature and source of the claim
he asserts.  Moore v. Middletown, 133 Ohio 86.3d 55, 2012-0Ohio-3887, 875
N.E.2d 977, 7 34, citing Warth v. Seldin, 422 U.B. 480, 501, 95 B.Ct. 2197, 45
1. Ed.2d 343 (1975). Jodka never availed himself of the unconstitutional guasi-
judicial process created by CCO 413.031(%) and {}; consequently, he lacks
standing to present his claim of unjust enﬁchmen‘t,

{935} As this court noted in Tule v. Garfield His., 8th Dist. Cuyahoga No.
49003, 2013-Chin-2204, 411-12:

Standing is a jurisdictional prereguisite that must be resolved

before reaching the merits of a suit. Fed. Home Loan Mige. Corp. v.

Schwaoartzwald, 134 Ohio 8534 13, 2012-0Ohie-B017, 879 N.E.2d

1214, 9 23, To establish standing, the party inveking the court’s

jurisdiction must establish that he suffered (1) an injury that is (2)

fairly traceable to the defendant's allegedly unlmoful conduct, and

(3} iz [likely to be redressed by the requested relief Moore v

Middletown, 133 Ohio 5t.834 55, 2012-0hin-38597, 975 N.E.2d 977,

9 22, citing Lujan v, Defenders of Wildlife, 504 1.5, 555, 560-581,
112 8.Cs. 2180, 119 L.E4.24 351 (1992).
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To have standing [to pursue a claim], a plaintiff must have a
personal stake in the ocutcome of the controversy and have suffered
some concrete injury that is copable of resolution by the cout.
Middletown v. Ferguson, 25 Ohio 56.34 71, 75, 25 Ohio B. 125, 495
N.E.2d 380 (1988). It is nof sufficient for the individual to have o -
general interest in the subject motter of the action, The plaindiff
must be the party who will be directly benefitted or injured by the
putcome of the action. Shealy v. Campbell, 20 Ohio 51.3d 23, 24, 20
Ohio B, 210, 485 N.E.24 701 (1985). The purposze behind this “real
party in interest rule” is “* * * {0 enable the defendant to avail

himself of evidence and defenses that the defendant has against the

real party in inderest, and to assure him finality of the judgment,

and that he will be protected against another suit brought by the

real party at interest on the same matter.” Id., guoting In re

Highland Holiday Subdivision, 27 Ohio App.2d 287, 240, 273

N.E.2d 903 (4th Dist.1971).

{(Emphasis added.)

{938} In Carroll v. Cleveland, 522 Fed Appx. 298, 2013 U8, App. LEXIS
7178 {Gthéir.,%li-%), the court made the following pertinent observation:

* %% The citations that Appellants received clearly indicated
that paying the fine, rather than contesting the citation, was an
admission of Hability. Thus, by paying, each Appellant admitied
that he or she comumitted the alleged traffic viclation, without
asserting any defenses. * % ¥
' {ﬁ{g?’ } Jodka admitted in his complaint that he simply paid the citation
the city issued to him. Thus, Jodks neither placed himself under the purported
authority of the guasi-judicial process the city instituted in CCO 413.031 nor
contested the ordinance’s constitutionality during such process. Carroll. This

fact made Jodka an inappropriate person to asgert a claim that provisions of

CCO 413.031 unconstibutionally stripped the municipal court of jurisdiction
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over his offense,
{438} Jodka's second assignment of error is overruled.
| {438} dodka argues in his third assignment of error that the trial court
should not have granted ACH's motion for summary judgrment after the court
had “severed” that motion from appellees’ motions 4o dismiss his (:Qmp}aim.
This court declines to addyess this assignment of ervor for fwo reasons.

{940} Firét, Jodka supplies fio gubhority to support his argument as
requi:&ed by App,R.,i 16CANTY. App B, 12(4)2). Second, in light of this courl’s
disposition of his first and second assignments of BYIOL, this assignment of errvor
is moot. App.R. }12(;.’%3(1)(@},

{941} The trial court’s judgment is affirmed in part and reversed in part.
The provisions in CCO 413.031 that purport to creats a quaéi~judici.al tribunal
to handle contested automated camera traffic citations viclate Art, IV, Sec. 1 of
the Ohic Constitution. Therefore, that portion of the trial court’s order is
reversed, and this case is remanded for further proceedings.

Tt is ordered that appellant and appellees share the costs herein taxed.

-Th@ court finds there were reasonable grounds for this appeal.

It is ordered that s special mandate be sent to said court to carvy this

judgrment inte execution.

A certified copy of thiz entry shall constitute the mandate pursuant o
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Rule 27 of the Bules of Appeliate Procedurs.

KENNETH A ROCCO, JUDGE

MARY EILEEN KILBANE, J., CONCUES;
SEAN C. GALLAGHER, P.J., CONCURS
IN PART AND DISSENTS IN PART

(HEE ATTACHED OPINION)

SEAMNC. GALLAGHER, P.J., CONCURRING INPART AND DISBENTING IN
PART:

§942} Thxs ‘case presents issues that 1 believe defy resaiﬁtian at the
intermedinte appellate level. This is yet another cage thal reflecis a need for
legislative policy-making and oversight over modern technological advancements
implemented by municipalities in law enforcement. As we are sesing with
autormated fraffic camera ovdinances, such measureé often rsssult in protracied
litigation within the Iegal system. It is not the function of the courts to engage
in policy matters, vet the issues that are appearing involve matters that should
hiave been reviewed by the legislature before implementation.

{943} This case ié among the increasing number of lawanitas challenging
nyunicipal ordinances that authorize the use of automated traffic camerss to
impose civil penalties for red light and spéeding violations. In the case of the
Cleveland ordinance, the city, without any legislative oversight, decided to

mmplement an avtomaded iraffic enforcement systern and established an
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administrative review process under the parking violations bureau.

{944} While the General Assembly has provided juris&ic’i:icn to municipal
courts over criminal traffic-code viclations, RC 1801.20{A3(1}, and has sllowed
for the establishment of a parking violations b’ureaﬁ ina municipaﬁty for
handling local, noneriminal “parking inﬂactians,” R.C. 4521.0% thers are no
provisions concerning the implementation of automated traffic enforcement
systems. Moreover, there is nothing within R,C.~ Chapters 1801, 4511, or 4521,
or elsewhere in the Ohic Bevised Cade,‘ that specifically allows a municipality o
establish a civil antomaled traffic enforcement system with administrative
procedures that are handled by a parking viaiatim‘ls bureau. As the Chio
Suprewe Court has recognized, “although the General Assembly has enacted a
detailed statute gaverning criminal enforcement of speeding regulations, it has
not acted in the vealm of civil enforcement.” Mendenball v. Akron, 117 Ohio
5t.3d 33, 2008-0Ohio-270, 881 MN.E.2d 255,  32. The court in Mendenhall
determined that the creation of a civil automated traffic enforcement system
does not exceed s municipality’s home rule authority, provided that the
municipality does not alter statewids traffic repulations. Jd. at svllabus.

{948} The Ohio Supreme Court recently granted dizsceretionary review in
Walker v. Toledo, 6th Dist. Lucas No. 1-12-10586, 2013-Ohio-2809, 894 N.E.24
487, diseretionary appeai oliowed,  Ohio St.ﬁd_‘m, 2013-0hio-B285, whersin the

Bixth District determined that a Toledo municipal ordinance was
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unconstitutional under the Ohio Constitution, Article IV, Section 1 because i
“sitampted to divest the municipal court of some, or all, of its jurisdiction by
establishing an administrative alternative without the ezpress approval of the '
legislature” The lead opivion in this case follows that view.

{446} However, unlike Walker, the lead opinion finds the plaintiff lacked
standing to pregsent his claim of unjuét enrichment beﬁause he did not ava‘ﬂ
timself of the unconstitutional guasi-judicial process ereated by the Qréiinance.
In Walker, the court determined that an unjust enrichment claim could be
pursued by a defendant who had paid the penalty for a red-light camera
violation. T agree with Wolker in that regayd.

19473 There are no provisions providing for a reduction tojudgment when
a citation is paid, or when a citation is uwnchallenged but remains unpaid.
Additionally, with minimal fines involved, there is little incentive for a person
to challenge the citation, leﬁ; alone to engage in profracted litigation. More
significantly, even accepting that the parking violati@ns_ buregu has guasi-
judicial auﬁharity to review whether a viaiaﬁon oceurred, there is no authority
for the .parfi{ing viola‘i:ifms hureau fo hear unjust enrichment claims or
constitutional challenges against the ordinances. Therefore, it is my view that
the unjust envichment claim cannot be barred for lack of standing or by res

judicata.
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Court of Appeals of Ohio, Eighth District

Caunty of Cuyahoga
Andrea Rocco, Clerk of Courls

SAM JODKA
Appeliant COA NO. LOWER COURT NO.
99951 CF CV-784372
| COMMON PLEAS COURT
_‘VSW

RECEIVED FOR FILING

CITY OF CLEVELAND, OHIO ET AL

Appeliee MOTION NO. 472650 FER 379 204
cuvakbucdunry
OF TH
Date 02/27/14 ‘ By . _— :

7 vy § Tt
B VLI ws U4V,
STV Y

Sua sponte, this court certifies that its decision in Jodka v. City of Cleveland, 8th Dist. Cuyahnga No.
89951, 2014-Chio-208 is in conflict with the décision of the Sixth District Court of Appeals in Walker v, City
of Toledo, 6th Dist. Lucas No. L-12-1058, 2013-Ohioc-2808. The following issues are certified to the

Supreme Court of Ohig: : —
. ey d *
{1} Whether a person who has challenged the constitutionality of a cily ordinance that establishes an e
automated civil traffic enforcement sysfem on the basis that the ordinance daprives the municipal court of =
jurisdiction over viclations of “any ordinance,” but who, himself, never availed himself of the quasi-judicial P

process created fo contest his Hability, has standing to present a claim of unjust enrichment against the V.
city. S
{2} Whether, when an appeflate court has defermined that a person's chalenge to the constitutionatity P
of a portion of a city's ordinance has merit, and has determined further that a city’s quasi-judicial process ]
BERERERDE

E

e

o

sstablished by an ordinance Is unconsiitutional, the appeliate cowrt’s deterrinations are purely “advisory,”
80 as fo permit the city to continue the quasijudicial process established by the ordinancs.

The pariies are advised that in order to instifute a certified-conflict case in the Supreme Court of Ohi, a

party must fils & notice of cerlified conflict in the Supreme Court within 30 days of this court's arder S

cerfifying the conflict. S.Ct.Prac.R. 8.01.

Prasiding Judge SEAN C. GALLAGHER,

e grie
LASLTE

¥oind Y F Xt
phram BA R
SUDGE MIAR

APXp29

7L




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54

