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^^^NT REPLY C^^EF OF AMIC.1 CURIAE XEROX STATE & LOCAL SOLuTIQN^

.INCa AiND CITY OF CLE'^LAND ^^ SUPPORT OF APPELI^ANTS CITY OF

`^^^^^O AND REDF'LEX TRAFFIC SYSTEMSn ^^C.

15 Toledo, Cleveland, and Other ^unzcapaiiia^s Properly Enforce Their Respective
Civii 'C'^^^c Camera Ordinances Through the Auth(ir1:^^^ion of ^uasi-Judiclal
Administrative :^^^aran^^. Administrative Enforcement of the Civil `(`rafric
Ordinances Does Not Impair or Diminish the Municipal Court Criminal
xfurisd.1.et1^^n Established at R„C, 1901..20<.

Appellee Walker's response to Appellants Toledo and Redflex displays the we^;..

fs^uncia-tion upon which ApiSe1lee4s ailcgations are built. First, neither I'oledo nor any amic; I-i^ve

suggested, as characterized by Walker, that a "city council has the power to impair the municipal

court's juris(iiction.. .'y (Walker brief at p.1). Such argar-cierit is not before thi:s Coufto Rath^rthe

legal reality is ^t the "quasi judicaal" administrative hearings established with t1^^ civil ^^^ra

enforcement ordinances adopted by "['Oledo, Cleveland, and other m tinicipa.lities do not divest

Ohio's municipal coanis of the `^crim^nal'y jurisdictgon established at R.Ce 1901.20. Walker's

further ^^a-racter^zatiori. of such hearings ^,.^ "[a] `^earin^ Officer' presiding over a mock

^ourt,, .5" (14'al'^er brief at p.2) is simply n€^t'r^^^ctesi in the appellate process described by

"i`oledoo and is counter to the reality of t1^e administrative heariii ,^^ established. wi-th Cleveland

Codifiesi. Ordinance 413.03 l. ("CCO 413.0115').

A. R.C. 1901.20 Establishes the Municipal Court's Criminal Jurisdiction.

1"his Court continues to recognize that, SG[ijt is a well-^ett1ed ztile of statutory

anter^^ctati^^ that statutory provisions ^^ ^^^^^^ued together and the R.evis^ed Code b^ ^eaci as an

interrelated body cyl`law," t^^mm^rva^^e v. ^`ity ofForestPapk, 128 O}iio Sz3d 221, 201 0-0jhio--

6280, 943 N.E.2d 522. Such raie ofi^te^pretati^n as applied to Chapter 19 of the Tteviseri Code



establishes that R.C. 1901.20 was enacted to es'tablish the eriminal jurisdiction of Ohio's

munici^^ courts. ^Vhi;^^ Walker dismissively a.r^iies that nc^ cases ha-vre ever held that R.C.

1901.20 applies to criminal ordinances only (Walker brief at p. 18), Walker fails to read Chapter

1901 as, a,.^. interrelated body of law and avoids addressing this Court's earlier decisi€zxl inState of

O,iiao v. Cowan, 101: Ohio Ste3d s72y 2004mOhio-1583, 805 N.E.2d 1085, as cited in tliejoiiit

amiclis brief in support rsfToledo filed by Cleveland and Xerox State & Local Solutions, igic.

In the course of interpreti-ng the breadth ofjurisdiction contained in R.C. 2953.21 ^ this Court

took in^o account the statutory distinction l^etweer,. a maingcipal court's established civil

jurisdiction. (R.C. 1901,18) and its criminal jurisdiction (R.C. 1901.20).

Cowan addressed and aiiswered "[wlhether a municipal court h^^jurisdiction to revi^^w a

petition for i^^^t-a;onvic1ion relief, filed pursuant to R.C. 2953.21, where the ^onvgcti^ii is based

upon violation of a state 1aw." Irie at 1 1. T'I-ie appellant Cowan had been convicted o1'a

inisciemeanor in the Portage C°ounry Municipal Court. ^okg Cowan's s-Libsequent appellate

maneuverin^3 she sought pos#-co^^victiora relief in the municipal ^:o^^ wller^: she had been

convicted of a misdemeanor offense, on the autho-nty of R.C. 2953.21. Id. at ^1, 2. R.C. 2953.21

provided l^ ^ertinent part:

Any ^^^^^on who has bee:z ^^nva^tc-d of a criffii -raz^ offense * * * and who clalrais
that there was such a denial or infringement of the person°s rights as to render the
ju€igrnerat void or voidable under the Ohio ^onstitiition or the Constitution of the
United States, mayfile a petition in the court that imposed sentence, stating the
grounds for relief relied upon, and asking the court to vacate or set aside the
ju^grnent or sentence or to grant other appropriate relief.

Co^^^^n at J( 9 (emphasis added). As used in the provision "criminal o^'ense" was i'lot limited to

felonies and "tli.^ court t-hat imposed sentence" was not :;rther defined. Similar to Walker's

argument herein, the appellant in Cowan argued that "the plain language of the statute states that

^^^^^^^nvictior^ petitions can be filed by `aaa^u person canvi^^ed of a criminal offense,' which

2



would include ste^^e violations, and that the statute does iiot limit such petitions to common pleas

courts." Id. at10. 1 (emphasis added).

This Court, in again analyzing whether R.C. 2953.21 would allow post-convlction.

petitions to be brought in municipal courts for state law violations as opposed to violations of

municipal ordlnaiicesy reviewed the statute wi.thzn the encompassing statutory scheme allowing

for the ffling of a petition for post-conviction re11ef. in compzelaensively analyzing the statutory

provisions the Court reviewed tlie source o1'm-Lanicipal court;urisdlctlon in R.C. Chapter 1901

a:aid distinguished between the statutory civil and criniinal jurisdiction provided by statute:

M-Lu-d.clpal courts are creamres of statute and have limited jurisdictlon. RC, 1901.18
and 190.1.20 provide for their creation, with the^'^arniea°sta^^^^e relating to civil
nzatters and the latter relating te) criminal and ^^eeic matters. Neither R.C. 1901.1 8
iior R.C.1901.2€1 provides for jurisdiction over posl--c€^livgctlon relief petitao -ns in
municipal court. Had the General Ass^Tnbly envisioned such jurisdiction, it could
have explicitly conferred it in R.C. Chapter 1901.

Id. at ^ 11 (emphasis added).

Co-wan was decided in'2004, It was not tintil it decided Mendenhall v. ^^kron in, 2008 that

this Court fon-nally recognized that local civii traffic camera enforcement laws did giot conflict

^^^ but rather complemented and supplemented through administrative penalty the enforcement

of Ohio's criminal traffic laws:

'lr^ Dayton v. Hill, 21 Ohio St.2d 1.25, 256 N.:E,2d 1.94 (1.9811); this Court had previously held

that the statutes did not allow a petition for postmconvlction relief to lse filed in a municipal court

as a result of a conviction and sentence for violaiing a municipal ordinance. Cowan at 7. In Ifill
this Court ^mTowly construed the Lmd^fined ^h-rase "criminal offense" for this specific

application: s`Cn view o1"t1^^ foregoing, it must be concluded that the General Assenibly did not

intend for Sections 2953.21 to 2953.24, inclusive, Revised Code, to apply to a conviction and

sentence of the type at bar, and'chat as used in those sectlons, the words 'criminal offense' do not

include the -violalzon ol"a municipal ordinance." Id, at 128.

3



1'he ordinance does not change tll-e speed limits established by state law or change

the ability of police officers to cite offenders for traffic vzolatlons. After the

enactment of the Akron ordinance, a ^^^^on. who speeds and is observed by a police

officer ^emai.iis subject to the usual ^afflic laws. Only when no police officer is

present and the automated camera captures the speed lnfractao -n does the Akron

ordinance applv, not to invoke the criminal tra^fe law, hiit to i rn^ss^^^e an

administrative penaltv on the vehfcle `s owner. The eity ordinance and state law may

target identical crnduct-speedfa•ag-but the city ordinance does not replace traf.fic

law. lt merely supplements it. Furtli^^^^re, a person. cannot be subjcct to both

criminal and civil liability under the ordinance. * * * The Alcron ordinance

complements rather than ^onfli^^^ ^^ state law.

117 Ohio St.3d 33, 2008 --Ohio- 270, 881 N.l;.2d 255, ¶ 37 (emphasis added). Mendenhall again

made clear that nwnicipalitles receive their authority to regulate ^^affic1`rom Ohio's Constitution

and not through any grant o:l"authority from the General Assembly. Id. at ¶133-340

The exception for Chapter 4521 contained in R.C. 1901.20(A) does not "sink the

appellant's arguniciits9} as claimed by Walker (Walker brief at p. 14). Chapter 452 1. of the

Revised Code was enacted in 1983 to "allow municipalities to make parking nonLL^riminal and to

establish a bureau to conduct hearings where the municapali ta^s must prove tlle violation by a

preponderance of the evidence, and the doclsloii of the bureau has the e1Yeet1.venes^ of a civil.

default judgment." City qf Warren v. UrbanLeaszng, Inc., 11#" Disz.No. 3136, 1983 Wl_, 5996,

*21 (Deceniber 9, 1 98' )). lf anything, the references to Chapter 452 l. in R.C. 1901.20(A)

reinforce the point that the statute otherwise identifies t1-ic limited ^tatutoryWbased. criminal

jurisdiction provided to municipal courts. A lone designated exception broad^^in g the authority

o1`il^e naunacipal court was iticluded i^Elowing the enactment of R.C. 4521 for cir.cumstances

wli.^n a local authority had specified parking in.^raclio^s were no longer to be ^ons . i.dered

craminÂ, but where stich offense was not to be handled by a park-ing violations bureau:

The ^.°^unic1^^ court has jurisdiction of the vaolatlon. of a vehicle parking or standing
resolution or regulation if a l^cal. authority, as defined in divislop. (D) of section

4



4521,01 of the Revised C ode, has specified that it is ^^^ ^^ 'be coriszdered a criminal
offense, if the violation is committed within thelzmits of the court's tegrito-ry, and if
the violation is not required to &^^ handled by a parking violations bureau or joint
parking violations bu.^eau. p-€^^uant to C1iapter 4521. of the ^e-va^ed Cocie.

Walker's -an€versal and mista^ker^ ^xclusi^^jurisdict-ion argumer^twould make this limited

jurisdictional 1migua1;e unnecessary as iinder Ins mistaken geasoniai^ the default provision for all

violations --- criminal or cival,--- would reside in R.C. 1901.20. The General Asser.^ibly otherwise

understood that given the intended criminal juris^^cti^^^ established vAtl-i the statute that

jurisdiction over a civil parking -6olationy in the absence of a park-ang violation bureau being

created to handle the civil citation, would not a-dtognaticaliy be fourid at R.C. 1901.20.

The ^^aw-forsl County Municipal Court was correct in recognizing that `x^^lh^ extent of

the criminal jurisdiction of a maanicipal. court is specified in R.C. 1901.20 which provides, in

part, '(t)he municipal court has jurisdiction of the violation of aiiy ordinance of any municipal

c^^^-ration vi.thin its territory and of any misdemeanor committed ^^thin the limits of its

territory.9'' State v. .flurnan. 56 Ohio Msc. 5, 8, 381 N,l~-.2d 969 (C.P. 1978). Likewise, Judge

Yarbrough in his dissenting opinion in Walker v. Toledo cogently and correctly expressed:

R.C. 1901.20 was intended to establish the jurisdiction of the municipal court over
crimi-nal o.^en^^s (misdemeanors) and traffic code violations that carry crami.nal
penalties. Had the ^^^ieral Assembly intended to vest an. exclusive jurisdiction in the
municipal court over criminal violations ^^tratTic ordinances and any parallel.
scheme that would treat the same violations as civil infractions, it would have used
that word------`exc1usive''-as an aqjectival modifier preceding the prim-a..^ su^^ect-
n^.^un of the sentence, "jurisdiction."

2013-^Ohao-2809 at i;. 47 (Yarbrough, J . dassent^.

:B9 QuasawJudicia.i Judicial Hearings ^^^^^ide Legal Remedy to Those Receiving Civil
Notices of Liability.

The base-line for ini^^^^tanding the legitimacy of the licarin^ aiid appeals process

associated ^ith. local civil camera enforcement laws starts with this Court's review of CCO
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413.031 in State oj'OhioexreL Scott -v. City oj'C^evelandy 112 Ohio St.3d 324, 2006-Ohios6573,

859 N.E.2d 923. Relators in Scott had sought to prohibit ^^e-veland from "^^^idu^^^^^g any

hearings eon^^^^^ing the automated--camera system and Section 413.031 through the Parking

Vaol.atior^ ^^eata7 and permanently ^iijoining the city froni. issuing any notices of liability as, a

result of its autornatedmcarn^ra system'"o Id. at ¶ 10. Far from Walker's "mock court"

characterization md the due process concerns expressed in the ACLI7's ar.^^cus brief. this Court

^^^^ginzzed that the civil adniiai€strative k^eanng process in CCO 413.031 authorized "!he exercise

of quasi-judicial auttic^^^tyg^^o which constitutes "t}^e power to hear and determine controversies

between the public and individuals that require a ^eatin^ ^^^ein^ling a judicial trial." Id. at ¶ 15,

.quotaxag State ex reL Wright v. Ohio Bur. ofMotor° Vehicles, 87 Ohio St.3d 184, 186, 718 N.Ee2d

908(1999).

This Court considered a federal district court's question car^^^rnia^^ Ohio law and

wh^^^^er municipalities had home x-ule authority "to enact civil penalties for the offense of

violating a traffic signal lgght. or for the offense of speeding, both of which are criminal offenses

under the Ohio Revised Code." Mendemhall v. .4kron" at ¶ 2. In respcsndin9 to the federal

question, this Court noted i}iat "we decide whether a muni.ca^pal^t.v may constitutionally use its

hc^me-rule powers to authorize a method qf traffic enforcement that krnposes a civil fine," Id. at ¶

I (^rnph^^s added). Clearly, the installed camera system itself is but a mechanical part of the

comprehensive "method of en-for^ement," as installing cani^^as w^^l-iout an associated me^.^.od

for securing compliance with Ohio's traffic laws would be useless.

In r^^^elAi_n^ the method oftra^^ enf€^^^ement implemented by Akron this Court U^y

understood, as it did in Scott, that a quasinjudicial adinm^strati-€Ye process was involved:

Owners of vehicles ^^^^ivina notices of civilliability have several options. They may
pay the ^^^^ owed, sign an. affid^vit that g^.e vebi^^^ was stolen or leased to
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someone else, or administratively appeal the violation. Owners choosing to appeal
have 21 days to complete and return the gioticeaof ^^^eaI section of the notic^^of-
liablllty fonn.

Administrative appeals ofnatices of liability are overseen by a hearing officer, who
is an independent t-h1rd p^ appointed by the mayor of Aluon. After adminis.^ed-^^
the oath to any witnesses az^^ reviewing all the evidence, the hearing o^.^cer
determines whether a violation of Section 79.01 ^^^^ Codified Ordinances of the
city of Akron is established by a. preponderance of the evideai^e and -whet1^^^ the
owner o-f the vehicle is liable for that violation. The images o1`the vehicles aa'id their
license plates, the ownership records of the vehicles, and the speed of the vehicles on
the date in question are considered prima facie proof of a civil violatio.^i and are
made available to -the appealing party.

Mendenhall at I'l; 7w8. In Scott it was well understood that "Section 413.031. authorizes aii

administrative proceedaiig that does not require compliance ikith statutes and rules t^at, by their

own terms, are applicable only to ^ourts.." Id. at 2 1.

In addressing 14^^^^^^hall" Walker characterizes that "s[fl}aas Court expressly stated g-n

A^endenhall th.at procedural questions surrounding Akron's ordinance were not before the court

and not tmder review." (Walker brief at pp. 26a27.)7 citing 1fendenh€zll at 1 40. More precisely

this C,ourt noted, "A[th^ugh there are dak^ process questions regarding the operation of the Akron

Ordinance and those similar to it, those questions are not appropriately before us at this time and

will not be discussed here.'y Id. Due process addresses "notice and an opporWnity for some kind

of hearing prior to deprivation of a protected i-o:teres&.." ^Ytat^ ex reL Afl&ves t Pride 117, Inc. v.

Pontioaas. 75 Ohio St.3d 565, 567, 664 N.E.2d 931 (1996). I'hat Akro -n's ordinance ^^ovided due

process to Mendenhall was subseq-Laentlv addressed, found by the district court, and confirmed on.

appeal by the Sixth Ci-reQi.it Court of Appeals:

As the district court found, ili^ ordinance provides for aiotice €^^^^ ^^tat:ioii, aii
opportunity for a hearing, provision for a record s^^the hearing decision, and fne ^€gh.t
to appeal an adverse decision. We agree with the district court that the ordinance and
its implementation, as detailed in the stipulations, satig^'̂ due process, and reject
plaintlff s assertion fnat it violates due process to impose civil penalties for speeding
violations irrespective of whether the owner was, in fact, dnvin^ the vehicle when

7



the violation ^A-a^ recorded.

Mend^nhall ir. City ofAkron, ^^4Fed.Appx. 5989 6Cl0, 2Q1O WI: 1172474 (6^' Ciro) (emphasis

added)-

Walkers^ arguments seeking to de-nigra^^ the application and availability of R.C. Chapter

2506 ' in the administrative appeals processes provided by camera enforcement €^rdin.an^^^ (see

generally Appellee's Brief at pp. 20-21) chooses to d.isregard this Court's analysis of

Cleveland's ordlai^^^ and the recognition in Scott that the available appeal to the corai^:.^on pleas

court f-b11^^ing the administrative hearing was factored into finding the ordinance provided an

adequate remedy in the ordifl^aiy course of law:

Fina[1}y,1^^catise the city does not patently an.d unan-ibig€aously lack ;urisdac;€:ion o
appellants have an adequate remedy in the ordinary course of law by way of the
administrative proceedings set forth in Section 413.03 1 and by qppeal of the ct(vs
decision to the common pleas court.

Scott, 2€106-Ohio-6573 at T 24 (emphasis added.), cgting. e.g., State e.^ ^eL Chagrin Fa1LY v.

Geauga Cty. .^^ of Commrs., 96 Ohio St.3d ^^01,2002-Ohio-4906s 775 N.E.2d 512, Ti 14.

Walker's suggestion at p. 21 that the camera ^rd1nwices "are unconstitutionally shoehorned into

an {adminl^trative' posture due to an underlying Article IV, Section 1 violation" has no valiclityo

and finds no support in this C;a^^^^s Mendenhall and Scott decasion.s.

2 The am1ciis brief filed by the ACLlJ does -n.o^ comment on this ^ourt's holdings in Scott or
Mendenhall, nor does it comment on the due process protections provided ^y Chapter 2506 to
quasi-judicial adrniiiis#ratave hearings.

The brief of An-iieus Curiae 1851 Center for ^onstitu-tirnal Law and Ob€^ ^teit^ Senators and
State Representatives igr^^^^^ the recognition of administrative "quasirr^udic1al." aauthority and the
r^ol.e of:R.C. 2506 in such matters,1ncoa^ectly arguing little more in general than that "Toledo°s
automated traffic camera ordinance attempts to exact property from Obio drivers througb.
administrative hearing officers, without access to an. elected and accountable judge or a judge
authorized ^y the ^tate°s duly-e1^^^ed and accountable legislators." (1851 Brief at p. 1)
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Walker's furtb.c^ ^gurncnt at pp. 29-30 that Toledo, or any other City by way of their

civil canicra enforcement ordinances, has conferred its hearing officer with "cxclusivc

jurisdictioi.'S to detcrmir-c whether the ordinance was violated is untnic} given the availability of

appeal an_dcr R.C. Cldptcr 2506. The Eighth District lzas previously recognized Aith regard to

appeals takc^^ from the dccision of the CCO 413.031. administrative hcarhig officer that the

corarnc+gs pleas couit allc^ward considers the whole record in. rcvicvving the administrative order:

The common pims court considers the "whole record," iracludi-iig any new or
additional evidence ach-nittcd under R.C. 1.506.03, and dctcn-nincs whether the ad-
ministrative order is unconstitational, illegal, arbitrary, capricious, Unrcasonablc, or
unsupported by the preponderance of substantial, reliable, and probative evidence.

Dackson & CanBplacllr L,L,C. v. Cleveland, 181 Ohio App.3d 238, 908 N.1;.2d 964, 2009 -Ohio-

738, fi 7, citing Henley v, Youngstown Bd. ofZoaaangAp^eals (2000), 90 Ohio St.3z1142, 147,

735 N.E,2ci. 433.

U. Walker Lacks Standing to Bri.Ug His Claim

At pages 36-3 ) `Z of his Merit Brief, Walker mentions and sw=.arily disaniss^^ the notion

that his payment of the fine waived his unjust ciirichment claim. 'Nr^^ so. This very issue has

rcccaitly been addressed by the Eighth District ^ouft of Appeals in Jodka v. City of Cleveland, et

al., No. 13 499951, 2014-0hi.o-208, (copy attached at A-PX 001-028), in the context of staiid.in,^

anc1. has ramilicatians on Walker's claims here.

The lfalker action is substantially similar to and presents the same Art. IV, Section 1

constitutional challenge as Jodka v. City of Cleveland, et al., C^yalioga County Court of

Common Pleas Case No0 12 CV 784372, currently on appeal to the Eighth District Court of

.A.ppcals, Case No. CA 13 099951. Jodka involves constita.tional challenges and a claim for

imjust enrichment wvitb. respect to Cleveland City Ordinance 413.031 which authorizes red light

and spccdiaig cameras in Cleveland. Xerox State & Local Soltitions,1^.c. (forrncrly ACS State &
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Local Solutions, Inc.) operates the cameras for 'd-te City of Cleveland. The s^^ attorneys who

represent Walker also x^^^^^ent Jodka.

'II-ie trial court in. Jodka had granted the defendants' motions to dismiss and Jo^a

appealed. The Eighth District Court of Appeals released and joumalized its Jodka opinion on

January 23, 20144 wherein it affirmed in part, reversed in part, mid remanded the case to the trial

court. One judge concurred i^ part aiid dissented in part. The appellate court ruled that Jodka

lacked standing both to present an unjust enrichment claim (Jodka., ¶35) and to assert a claim

that the ordinance is unconstitutional ^^cai:ase he paid the fine rather than invoke the quasia

judicial process instituted as part of the ordinance to contest the ci^.tion., Qd, 137) , but the cowl

also issued an advisory opinion tl-ia.t CCO 413.031 violates At-t. IV, § I of the Ohio Constitution

(Jodka, ¶33).

On January 31P2014, Jodka filed a Combined Motion for Reconsid^rat1oii and for EIrI

Bane Review with the Eighth District Court of Appeals challenging its ruling that Jodka lack.ed

standing. Cleveland and:xeroxEA^^ opposed the motion and argued that because the court ruled

that Jodka lacked standing, its ruli-ng that C(;O 413.031 violates Art, IV, Section 1 o1'the Oli.io

Coiislitutlan is dica`a. ^5tate of Ohio, ex a^eL .T iea.cr v. Village of W^,sdake, 154 Ohio St. 41.20 96

N.E.2d 414 (1954), ¶ 1 of the syllabus ("Constitutional questions will iiol be decided until the

necessity for their decision arises."); Ahrns v. ^`,^4 Commiinioataons Corp., 3d Dist. No. 2-01013a

200 1-Ohio-2284 (Trial court's ruling that zoning statute, R.C. 519.211 (B), was unconstitutional

was unnecessary and merely dicta because the court resolved the case on other grounds.) The

Eighth Distrzct entered orders denyin.g Jodka's motaon. for reconsideration ^r-d application for en

banc ^^evlew on:ma^ch 13 and 14, 201.4, respectively.
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On February 27, 2014 the Eightli District sua sponte certified that Adka is in conflict

Aith the Sixth District's Decision in Walker, Lucas Cty.Ncs. 1.,-12W1.0569 2013-Ohio-280^ on two

issues:

(1) Whether a person who has c1ia11en^ed the constitutionality of a city ordinance
that establishes an automated civil tral"^ enforcement slv^^em on the basis that the
ordinance deprives the municipal court of jurisdiction over violations of any
ordinance, but who, himself, never availed himself of the quasgJ udicial process
created to contest his liability, has standing to present a claiin of u-njust enrlcl. ment
against the city.

(2) W-hether, when an appelsate court h^:^ d^^ertn1ned that a persoii"s challenge to
the constitutionality of a poi-tion of a city's ordinance has rnerzts and has determ1^^ed
further that a city's quas1-judicla1 process established by an ordinance is
wicoaistitutlonala the appellate court's determinations are purely advisory, so as to
pe-miit the city to continue the quasimjudici^ process established by the ordinance.

(Journal Entry attached at APX 029). :I:t is anticipated that Jodka 'All lgl^ a certified conflict

appeal to this Court to resolve these issues. The resolution will also affect the issues being

addressed in Wdiker.

Like Jodka, Walker also lacked standing to pursue his unjust cau^ch^^^^t claim and to

challenge the constitutionality of Toledo M-Lmi^^pal Code Section 313.12. lienever invoked the

process available to him to chalex^^^ the ordinance. There were two avenues available to Walker

to challenge tb.e constitutionality of 1A^C 313.12. First, he could have refused to pay the 11..^^

and instead requested an administrative hea.rln^ ^^ set fozdi in the ordinance. While it is true that

an administrative body cannot rule on the constitutionality of an ordinance, Walker could have

then filed an appeal to the Lucas Cottrity Court of Comnion Pleas fi-€^m the 1:Cear1ng Officer

pursuant to Ohio Revised Code Chapter 2506. There he could have challenged the

constitutionality of TMC , 3 ) 13.12 as applied to 1i€^.^. City of Cleveland v. Posner, 193 ) Ohio

App.3d 211, 2011-Ohio-1:170, 951 N.Eo2d 476 T.- 17 (8th Dist.); Carroll v. 04, of Cleveland, 522

Fed. Appx. 299, 2013 WL 1395900 (6th Cir. 2013). Bux :^e first had to exhaust his
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administrative remedies before ntaka^^g an as-appli€;d constitutional eb.all.enge in court. Wymsylo

v. Bartec, lnc., 132 Ohio St.3d 167, 2012-O1rio-218'l5 970 N.E.2d 898, Ji 22; Driscoll v.

f48stantown Assoc., 42 0-hio St.2d 263, 273, 328 N.E.2d 395 (1975). This appellate process ga-ve

him an adequate remedy at lavv. Scott v. City of Clevelra^^ at T 214. He did n^t do tIlis..

C^^^^^quently} Walker lacked standing.

Walker's second option was to file a separate decTarat^^^^udgment action in commo^°a

pleas ^ourtand assert a facial challenge to tb.^ ordinance. Posner at 1(1 6. He did not do this

either. In liis^ (^omplaint9 Walker did not have a count or make a claim for a declaration that

TMC ' ) 13.12 is unconstitutional as €^^qLai^ed by Ohio Civi1 Rule 5 `l and Ohio Revised Code

Sections 2721.01 through. 2721.15. See, e.g., 12 Moore s Federal Practice § 57.60[1 ] ("A

com.lslaint for declaratory relief must precisely state the dec1aratoryjudgment soughx.. . "). As

was the case in Jodka, Walker never moved the court for judgment in. lns favor that the ordinance

is unconstitutional. Rather, he merely opposed the Defendants' motions to dismiss on the

assiumptio^ that the ordinance was unconstitutional. He therefore never had a valid declaratory

^^^^ent action pending and there was no constitutional claim before the court to decide.

Without a claim, Walker could not aftempt to seek relief via unjti.st enrichment.

Moreover, as nss^ed by this Court, ss[a]n actioik for declaratory juclgnient to d^^erm.ine the

validity of an administrative agency regulation r^ia^ be ^iiterW^ed by a court, in the exercise of

its s^^^nd discretion, where the action is vitbin the spirit of the Declaratory Judgment Act, a

justi^iab:Ee controversy exists between adverse parties, speedy relief is necessary to the

preservation of rights which may otherwise be impaired or los#.59 Burger Brewing Co. v. Liquor

Control Commissions 34 OMo St.2d 93, 296 N.E.2d 261 (1973) 1 of the syllabus).

Furthermore, "[a] court will not exercise its power to determine the ^onstitution.ality of a
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legislative enactment uadess it is absolutely necessary to do so. Ga°^enhallv Home Owners Corp.

v. Village ofGreenhills, 5 Ohio St.2d 207, 215 N.E.2d 403 (1966)p citing, State of Ohio ex re1.

Lieux v. village qf Westlake, 154 Ohio St. 412, 96 N.E.2d 414 (195 1).

'I'here l^ ^^ genuine dispute between Walker and the City of '1'oledo or Reddflex of

^ufficlcgit immediacy and reality ts^ justify a declaratory judgment action addressing the

^onstlt,ati^^iallty of TMC 313.12. ^^e accepted liability by paying and not contesting 1iis citation.

1^steat1, he could liave filed an administrative appeal, or he could have immediately fi_1ed a

proper declarator^judgment action upon receipt of:hl.s citation in November 2009. Rather, he

waited 15 months, until February 2011, to file his "Class Action ^^omplaint for Restltutlo.n. ." :I:ra

addltaoii., his address identified in the Complaint is 1?`aduca1i, Kentuelcy. 1-1e has not alleged that

he regularly drives in'1'oledo and. would thus be su^ject to the speeding carneras there on a

regular basis. He simply has not alleged any genuine d1^pui^ of suffic1ciit inu-nedi^^y and realit-y

to warrant declaratory reil^f

'W'hether one addresses the issue in terms of waiver, res judicata, or lack of stand1-ng, the

result is. the same - Walker has no claims to assert. I'he majority opinion in^odka cites to

C:'arrral,l v. City oj.Clevelans^^ 522 Fed. Appx. 299, 2013 'WL 1395900 (6th C°lr. 2013), in which

the Sixth Circuit held that res judicata (claim preclusion) barred a claim of a person who paid a

traffic ca.raiera violation citation without contesting the citation as authorized by the CCO

413.031 alid R.C. Chapter 2506. The Sixth Circuit specifically fowicl that "claim preclusion `is

o . . applicable to actions which have been reviewed before an admiiiistratlve body, lra which there

has been no appeal made purstiant to R.C. 2506.01 "'. .1^; at, *4, citing, Wade v. City qf

Cleveland, 8 Ohio App.3d 176, 177, 456 N.R2d 829, 831-832 (gth Dist. 1988). If a claim is

barred by res jusllcala or waiver, Walker's claims are, then Walker N^^s aii inappr^p-raate
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persor#. to assert a claim that provisions of TMC 3 13.12 unconstit-utlorrallyr stripped the rrkuriicipal

cowt rsflar.risdictiorr over his offense. He no longer has a "personal stake."

Just as .lod^^ taaled to preserve and properly assert liis constitutional ju.risdlctio-nal

challenge to CCO 413.0:31 by not irsvoklng the administrative appeal process of the ordL-ian^e

and R.C. Chapter 2506, and by not filing a proper declaratory judginerrt action, Walker's ch-as

should likewise fail. See Utilitysservice Partners, Inc. V. Public Utilities Commission of Ohio,

124 O1do St.3d 284, 2009-O1^^^6764, 921 N.E.2d 103 8, ^ 49, quoting 1Vo,^^h Canton v. Canton,

114 0hlo St. sd 25'j, 2007-Ohio-4005, 871 N.E.2d 586, !(11 ("'A ^arty rnust have standing to be

entitled to have a court decide the merits of a dispute"9)^ Van Harken v. "ity of Chicago, 906 F.

Supp. 1182, 1187 (N-D.111.. 1995), a., .̂.'d as ,^oclified, 1 05 F.3d 1 346 ('^^h Cir. 1997) (In

addressing class certification issues in lifigation over Chicago's parking violations ordananc,e, the

court held that lsersor^ who paid their tickets without availing themselves of the administrative

hearing process provided by the ordiriwrce did riot have staridirrg to challenge the ordl-naiice on

due process grounds. "[Tjhe point is that the persons Who paid thela.tlckets do not have a

constitutional claim at all Y^^causethey cannot clain-i the inadequacy of the process that they

made rio effort to bring into play.").

111o CONCLUSION

For the foregoing reasons, as well as for the reasons set forth in their brief filed on

Ia.iuary 24, 2014, Amici Curiae Xerox and the City of Cleveland respectfully request that this

Court reverse the decision of the Sixth District Court of appeals 1n favor of Plaint2f#aAppell^e

Bradley Wa,ker. This Cor.rrt should hold that a municipality's t^ome-r.-ule authority to enact civil

photo enforcement legislation does not deprive the murrl c1pal. court of junsdact^on in violation of

Article IV, Section 1 ol't^.̂ ae Ohio Constitution and Ohio Revised Code section 1901.20(A:)(1).
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KENNETH A. ROCCO, J.:

II 1^ This appeal presents another challenge to the constitutionality of a

€°ity`s automated camera civil traffic enforcement system. See Mendenhall v.

Akron, 117 Ohio St.3d 33, 2008^Obi^^270, ^81 NeK2d 255; Posner v. Cleveland,

193 Ohio App.3d 211, 201 1aOhio61370, 951 N.E.2d 476 (8th Dist.); State ex rel,

Scott v. Cleveland, 166 Ohio App.3d 293, ^^^^^Ohio-2062$ 8.50 N.E.2d 787 (8th

Dist.), affd State ex rel. Scott v. Cleveland, 112 Ohio St.3d 324, 2006-Ohio-6573,

859 N.E.2d.923; Balaban u. Cleveland, 6th Cir. No. OA-CV-1366x 2010 U.S. Dist,

LEXIS 10227 (Yeb. 5, 2010); Gardner u, Cleveland, 656 F. Supp.2d 751

(N,D..Ohio2OO9)p .^`^Iendenhall v. Akron, NoI3.Ohio Nos. 06YCV9139 and

06-C Vm164, 204^8 U.S. Dist. LEXIS 112268 (Deco 9, 2008); Wallzer v. 7"ol^do, 6th.

Dist. Lucas N®. L-12-10K 2013n^^io-2809.

^^^^ ^^^eiii, p^aintiff-appe.^^^^^ Sam Jodka ^^^^^s from the trial ^^ures

ord.cr that granted the motions to d^smiss and for summary judgment that

d^^endants-appellees the city of Cleveland, Aff1iated Computer Services, Inc.,

Boulder Acquisition Corp., and Xerox ^or^^ratr^^' filed in response to Jodka's

cca^pl^int.. Jodka's complaint asserted that Cleveland Codified Ordinances

(`Cco") 413.031, which adopts an automated camera civil ^ra^`^'̂ .^ enfor^emeiia

system with a concoana.^ant Taasi^jud-icial process for that city, violates flla^ Obi€^

'As ^^e-v were in the trial court, the latter t^^e dedendantsM a.^^ellees are
referred to in this opinion ^^^^^tiveJy as "ACS.Yr
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Constitution's AaticIe IV8 Section 1. That section of the constitution gives the

Ohio General A^^era}aly the exclusive power to create a ^ourt. Jodka further

asserted in his complaint that, because the city -vvrongfully collected monies

from purported violators of this unconstitutional ordinance, he was ^^tit.^od to

class certification in order to pursue a claim of unjust enrichm^^t against the

appellees.

^^^^ ^^odIK^ presents three assignments of error. ^o argues in his filst

and second a.ssign^onts of error that the trial court's decision to dismiss his

complai-nt was improper because: (1) several sectia.^^ of ^^^^ 413s^31 impair the

jurisdiction ofthe Cleveland Municipal Co-urt; and (2) he ^^^^enteda cognizable

common law claim for unjust ^n-ri^hmento In his third assignment of error, he

^^^er^^^ that the trial court improperly granted ACS's m^iian for summary.

^uclgment.

^^^) This court finds that sections CCO 413.031(k) anct (1) violate Article

TV, Section 1 of the Obio C^^^^tit-ution, Therefore, the trial court improperly

dismi^^ecl that cotmt ofJodka's complaint, and Jodka's first assi.gnm^,^t of error

is ^^^^^^^eclo

^^51 H^^^^erp because Jodka lacks standing to pursue a claim for unjust

enrichment, his second assignment of error is ov^^ruled. This court declin^^ to

address ^odka's. third assignment of error ^^^au^e h^ presents no authority for

:^^^ argument as required by App.R. 16(A)(7). The trial ^^res order is affirmed
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in part, reversed i1i part, and this matter is ^em^^^ed for further proceedings.

{`^^) Jodkafiiedhi^ complaint on June 6, 2012. Therein, he made the

following pertinent allegations.

(171 CJe-veland adopted a "civil enforcement system for red light and

speeding offen^^en, kY pursuant to CCO 413s031o ACS provided the ph^gica^

components for implementing the system. By means of this system, an

electronic ph^^^^raphic, video or electronic camera and ve.hi^^^ sensor

automatically captures images of each vehicle thatY,riolates a speed limit or a

red ^ght. ACS employees review the images, obtain the nan-i^s and addresses

of the veha.clc-, owners, then send them to Cley-elan^ employees. Appellees

"jointly" send "ti.^ke-tsy" for these violations to the vehicle owners, and the vehicle

owrie.^s are assessed a monetary ^ena^^^ of be^ween. $100a00 .̂ iid $200.00,

AppeLlees "jointly" reap the benefits ^^^^^ monies collected axnder traffic camera

er^^^^^^^ent syotem pursuant to CCO 413ML In 2007, ^^^el3^^^ ^^nt. Jodka

a ticket for a violation of the ordinance, and he "paid the ^^^^cia^^d mc^iietary

pena.ltyv„^

^^^^ In the first cc^^^^^ ^^^ ^omp1aint, Jodka alleged that C^^ 413r031

violated A-rt. IV, See. 1 of the Ohio Constitution because i't' "stripped" the

municipal court ^^jurisdicti.ogi over violations of "any ordinance" as conferred

^^odka did not, specify the amount.
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by R.C. 1901.20. :^odla alleged that actions over .which ^^^ 413.031 purported

to apply were under the exclusive jurisdiction of municipal courts ^^^suant to

R.C. 1901.20 because, ^^[b]y dei`inaiti®n, 4130^31 violations (z.e.R speeding and red

light) are not 'parking Jodk^. asse^e^. that his p^^-^.erit of the

^^^^^^y did..n^^ wai-ve his claim, ^iit ;tcreateci.'R it,

(^^^ In tl-i^ ^econd count of his cornp'iaiiit, J€sd'xa far^^^^ alleged that,

prio.^ ^ofts 2009 amendment, when iie paid his fine, ^^O 413,031 also violated

the Afto 1, See. 2 r^the Ohio Constitution, because 3S®wners'^ were the only class

^^^^^^^^^ who were liable for -viol^tions, Jodka asserted there was r^ rational

baszs to differentiate &°i^^^^ ^^^^o violated the ordinance between ^ehicl^

^^ownere and vehicle "lessees." He demanded a "return ^^the monies collected

or held under former 413.031" by appellees, and asserted this claim was

brought "in eq-Liity.SP

{1^10) i:^ the third coiz^^ of his complaint, Jodka requested ^^^^ trial court

to certi.^ a class pursuant to Civ,R. 23 for every person who paid a penalty for

a ticket issued under the unconstitutional ^rdi-nance. He sought to ^sta^^sh a

"sub-class7z of owners like himself who had paid. a . e for violating the

ordinaiice phor to its 2009 amendment.

fill.) A.CSfded a`£mot;io,-qtodi:^miss anriJoyfor qur^p-i.^^judgm.enty' ^th
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r^s-pec^ to Jodka's complaint, attaching an affidavit to its motioz^^^ On Aiagiist

20,2012, Cleveland hIed a Cav,R. 12(B)(6) motion to dismiss Jodka's complaint.

Neith^r a^^^^^e filed: an answer.

11121 Appellees maintained in their motions that the ordinance is

cansti^^tionale ACS also argued that Jodka could not support his unjust

enrichment claim against it because, rather than sK^pliMtangr, ticket m^^^^swith

ACS, Cleveland ^^^^^ly paid for ACSa^ services pursuant to a contract.

f 1,̂ 1.3) On September 11} 2012, the trial court issued a jouxna^ enti.^ that

stated as follows:

By agreement ^^the parties, ^^fbn^ant ACS" a^gurs^ent that
Plaintiffs un.i^^st ^^^^^^^^^^ claims against ACS fail as a matter
of law (found at pp0 16-17 of ACS' August 17, 2012 motion to
dismiss and1^r for su^umax^^ ju€^^^^^^) is hereby severed from the
motion, without prejudice. ACS will have the opportunity to
reassert Vne argument, and the parties wi^ have the opportunity to
engage in discovery, in the event ^^urt denies ACS' motion to

dismiss. * * *

(Emphasis addede)

^1^ 141 On September 21, 20-12, Jodka f-^ecl a. single bri^^^^ opposition to

^^^ellees" motions. He attached to 1^^^ brief copies of (1) th^ 1985 Cleveland

Municipal Court order that ^^^rraittec^ the city to establish a "Paxking Violations

Bux^auxY wi^^ the authority "to ^iaiidle all parking infractions ^ccurring wPzthin

3ACS's affidavit was that of its "Program Manager," Paul Kuczkowskia who
cacl^ri^ed' some of the d^^^^ta^emenW5 abrs^xt. appe1lees4 relationship as alleged in
Jodka's complaint.
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the territory of ^^e municipal corporation," and ^^^ CC^ Chapter 459, the

enabling i^gisl.ation for that bureau, As set forth in ^^CO 459.01(a), vioiation of

^^O 413.031 was not hsted within the definition of a "parking ft'ifractionoe3

(5105) On May 3, 2013, the trial co urt i-ssiaed an opinz^n and^ourn.ai entry

that granted appellees' motions and dismissed Jodka's compiairgto The trial

court st-ated in pertinent part as fbi?^^^^

^iider CCO 413.03I(k), violations are handled along the
same lines as parking violations. As ^ue.b., when an alleged. violator
disputes the claim, t-here is an appeal process where appeals are
heard by the Parking Vioiati^^^^ Bureau through an administrative
process es'Lab.iished by the Clerk ^^^^^ Cleveland Municipal Court,

* * * [Tlhe Couapiaixit indicates that in 2007, PlainLifif Sam
J'odka (hereafter "Piaintiff^) was issued a ticicet for vi oiatio.n. of CC^
413.031. Plaintiff paid the monetary penalty and did not appeal
the violation. Flowever, five years after the ticket was issued,
Plaintiff brought suit based upon the receipt of b-is ticket on the
theory that CCO 413.031 violates Article IV, Section 1 o.^the Ohio
Constitution, and tllat the version of C^^ 413.031 in effect in 2007
violated the Equal Protection Clause of Article i, ^^^tion. 2 of the
Ohio ConstitutiorY.

Plaintiff igow seeks monetary ^eliefagai^^^^^S and the City
of Cleveland * * * . Defendants have m^vc-d to dismiss and1or
for summary judgmer^^ * * *

Th^ General Assembly exercised its exclusive power to
establish courts and determine their jurisdiction under ^bio Const.
Art. IV, See, I by enacting R.C. 1901.20(A)(1), urad^r which
municipal courts were granted jurisdidi€^^ over the "violation of
any ordinance * * * unl^^^ the violation is required to be halidied
by a parking violations bureau pursuant to Chapter 4521 of the
Revised Codea"
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[T]^^ precise issue of a constitutional violation has
already ^^^it considered and rc-jected by Ohio Courts.

Based on the appIacablo standards, and a review ^^ca^^ law,
this Court finds CCO ^41103 11 does not violate ^^^cle IV, Section
I of the Ohi.o Constit-ut:^onp and finds the logic of both ^^^^^e ex rel.j
Scott [v. ^^evelaitds 11.2 Ohio Sta3d 324, 2006^Obioz 65733 859
NoEo2d 923], and Mendenhall [v, .Akron, 117 ®bio St.3d 33, ^008w
Oba.o-270s 881 N.E.2d ^^^] ^^^su^^ivee Accordingly, this Court
gran[t]s ^^^^^idants' Motgons to DasmissWot^on^ [sic] for Summary
Juc.^gmeiito

[As ta^] Plaintiffs claim that the earlier version of CCO
413.031 in effect prior to March. 11, 2009 violated the Equal
Protection Clause of Article Ik Section 2 of the Ohio Constitution by
t^eatiii^ vehicle owners and l^^^^^s differently[j

[a]y a preliminary matter, this Court ^^'Les that "l^^^slati^^
onelictments are ^^^sunied to be comstitutional,75 See AleCrone U.
Bank One Corp.x 107 Ohio St.3d 272, 2006 Obio 6505, 839 N.E.2d
1, P. 20. * * *

* * * [T]his Court finds that there is no private cause of action
for alleged violations of the Equal Protection Clause of the Ohio
Constitution.

Accordingly, Plaintiffs claim ^oranalleged violation must fail
as a matter of law<

For the ^^^^^^s, as outhnedf the Court hereby grants
De.^endants" Mations to Dismiss a-D.df^r for Summary Judgment in
their totality. Final.

tlff :^^^ Jodka appeals from the trial courts decision with the fa^^vdn^

tbx^e asszgnm^i-it^ of error.
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I. The ^rial. ^ou^^ erred in lioIdi^^ that a m^nicipalit-^ has
power to enact an ordinance that restricts and impairs a ^^^rVs
j-Lirzsdictron provided by the General A^^embly.

II, The trial co-rxt erred in h€^^^^^ that a cornmon law
unjustuenri.^hmen^ claim is not valid unless it is first enabled by
sta^-ate.

IIIo The trial court erred in granting the n®n-Cl^^^^and
deI'endants' motion for summary jud^ent.

(If 17) In his. first assignment of error, Jodka argues that the first co-Lint

of his coi-plaz^t was improperly dismissed because several sections Of cco

41.3.031 vz^^atle A-rt. IV, Sec. I of the Ohio Constitut%on-, which vests judicial

power in the courts of this state as "established by law." He contends that the

trial court thus inca^ectIy relied upori the Ohio Supreme ^ou-i-Vs decisions in

State ex rel. A3cott u. Clevelaitd, 112 Ohio St.3d 324, 2006-Ohio-F^573, ^^9 N.E.2d

923, and ^^^^enhall u.Akron, 1. 17 Ohio St.3d 33, 2008-Ohio-270; 881 N.K2d

255, when. it dismissed his complaint, because those cases did not consider his

^^^^i-fic argument. This court agrees.

{I'[18I.A^^ellate review of an order dismissing a complaint for failur^^^^

^ta^e a claim for relief is de novo. .^errysburg 71cpe v. Rossford, 103 Ohio St.3d

79, ^^04^^hio-4362e 814 N.E.2d 44, This court accepts the aua^rial allegations

of the complaint as true and makes all reasonable inferences in favor of the

plaintiff, Johnson v. Microsoft Corp., 1.06 Ohio st3d 278, 280a 2000'^Ohio-4985,

834 N.Ee2d791. In order for a defendant to prevail on a Civ.R. 12(,.^)(6) motion.,
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it must ap^^^y from the face of the complaint that the plaintiff can prove no set

of facts that would justify a court granting relief. ORBrien v. Univ. ^oram.

Tenants L^^^on, Inc., 42 Ohio IS' t,2d. 242, 245, 327 N.E.2d. 753 (1975)..

^$19^ iMunicipal ordinances, like other legislative enactments, are

entitled to the presumption of ^onstatuti€^naiity, 1-14dson v. .Albrecht, 9 Ohio

SUd 69, 71, 4^8 N.E.2d 852 (1984). The burden is on the party challenging the

ordinance to prove it is unconstitutional beyond a reasonable doubt. State v.

Lor^.^e, 112 Ohio St.3d 507, 2007^Obio-6063 861 N.E.2d 612, 117, citing Mein V.

Leis, 99 Ohio Sto3d 637, 795 N.E.2d 633, 14. Jodka maintains that CCO

413.031 unconstitutionally usurps the authority of the Cleveland Municipal

Court to adjudicate certain traffic inf-raeti.ons. He does not assert that the

ordinance is unconstitutional on another gr°ounds as was the situation the Ohio

^^^^eme Court face-d in Mendenhall, 117 Ohio SUd 33, 2008¢Ohio-270„ 881

N.E.2d 265o

I € 201 With. respect ^o a different cons+itutiona.l. challenge to an automated

camera civil traffic enforcement system, the Mendenhall ^ouit made the

fb1owing pertinent observations at T^, 16-41;

Section 3, Article XVIII o.^^^^ Oliio Constitution provides that
municipalities are authorized "^^ exercise all powers of local
self-governmer^^ and to adopt and enforce with^^ their limits such
local police, sanitaTy and other similar regulations, as are not in.
car0li^t with general laws.5Y

We use a threeApa^ test to evaluate c;aims that a
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municipality has exceeded its powers under the Home Rule
Amendment. * * * [T^^ test ^^] whether (1) the ordinance is an
exercise of the police po-wer, rather than of local ^el^ ^av^rn^ent,
(2) the statute -is a general law, a-ad (3) the ordinance is in ^onflict
vvxth the statute,

The first p^^ ^^th^ test relates to the ordinance. As we ha-ve
held, "If an allegedly conflicting city ordinance relates solely to
self-government, the analysis stops, because the Constitution
^^thori:^^^ a ^umicipality to exercise ^^ powers of local
s ^;1^ ;overnrnea^t witIiIn its jurz 7dici,Ion." Am. .^°n. Servs. Assn. 1).
Cleveland, 112 Ohio St.3d 170, 2006-Ohio-6043, 858 N,E.2d 776,
T, 23. If, on tb_^ other hand, the ordinance pertains to "local police9
sanitary and other similar regulations,,, Section 3s Arti^^^ XVIII,
Ohio ^on^ti^-atiorz, the municipality has exceeded its home rule
authority oxiIyif the ordinance is in conflict with ^. ^eneral. state
law. * * *

A. The ordinance

It is well established that regulation of traffic is an exercise of
police power that t^^lc^^^^ to public he^^^lz. and safety, as well as to
the general welfare oI'the public. See Linndale v. State (1999), ^^
Ohio St.3d 52, 54, 706 N.E.2d 1227, citing Ger^uga. Cty. Bd. of
Comrars, v. Mia^nn.Rd, Sand & Gravel (1993), 67 0hi^ SUd 579,
683, 621 N.E.2d 696. Here8 there is no dispute tI^^.t the ^^on
ordinance is an exercise of concurrent police power rather than
self-government. Thus, the question remains wh.+^ther the state
sta^^ut-e InY,rol.^e&^^ a general law and, if so, whether ^^p, Akron
ordinance impermissibly conflicts with the general law>

B. The statute as a general law

* * * When interpreted as part of a whole, R.C. 451L21
applies to all citizens generally as part of a ^tai,e^.^icle regulation of
traffic laws and motor ^elucle operation.

C. Conflict A-naIy^^^

Because tne statute regarding speed limits is a gun^ral law,
we must finally determine whether, when cities pass ordinances
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creating automated systems of speed-li.mit enforcement, the
municipal ordinances are in conflict with the ^^^^^ statute.

R.C. 451,1.07 does not expressly si^iial that the state has
exclusivity in the area of speed enforcement. Furthermore, because
there, is no zndicati.on, that the state has intended to reserve to itself
the abiUty to on.^^^^^ ^^^ew^^^ traffic laws through a civil process,
we decline to recognize a ^^^^flied; by 3mpheation.

* * * The ordinance does not change the ^^^ed limi&;^
established by state 1aw^ or change the ability of police officers to

cite offenders for ^^affi^ ^^^latioris. .^^e-t the enactment of 'the
Akron ordinance, a person who speeds ain-d is observed by a police
officer r°omains.su^^^^^ to the usual traffic laws. Only when no
poh-ce caf-t`i^^r is present and th^ automated camera captures thc-

sr^eed i^nfr.'a€;tJon. {3.oe^ the.A-kron ordinance ^^ply, not to invoke the

criminal traffic law, ^^^^ to impose an ad-miDi.^^rat.iv^ penalty on the
vehicle's owner. The city ordinance and state law may target

identical ^^ndu^t - speeding - but the city ^^^^^an'ce does not

replace traffic lawe I't ^-ierely supplements it. * * * Th^ Akron

ordinance complements rather than ^^nflidswith state law.

IV. Other theories

* * ' Although there are due process questions regarding the

operation of the Akron Ordinance and those similar to it, those
questions are not ^^^^^przately before us at this time an^.^. wffi not be

discu^^ed here.

V. Conclusion

* -^ * We hold mere^y that an Ohio municzpali.ty does not
exceed its ho me rule authority when it creates an automa^ed system
for ^^^^^^^^^ent of traffic laws that imposes civil liability upon
violators, provided that the mun;.c^pa^^tly does not alter statewide
traffic regulations.
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^:^^mphasis add'eda^

^^21} Thiis, the Mer^^enhall court d.e^^rm^^ecl that a citygs automated

^ameira egvii traffic enforcement system is constitutional pursuant ^ii^^ to

Section 3, Article X-VIII ofthe Ohio ^^iistitutiona Pr€;v.-i.ously, in Scott, 112 Ohio

St.3d 324, 2006yOhaon6573, 859 N.E.2d 923, at ¶ 2-6, the Ohio Supreme Court

determined that issues of the constitutionality of CCO 413.031, which were

cc uncl^ai3 for purposes of the issuance of an ^^raordi-iiary writ, should be

resolved "in the ordinary^ cou^^^ of law." Accord Ca.^roll uo Cleveland, 622

Fed.Appx. 299, 2013 U.S. App. LEXIS 7178 (6th Cire.^013)_ Scott also provid:;d

an overview of the qu^sijudic.^al process CCO 41.3,031. ^^^^^lished. at its

iiie^^tion. Since the decision in Scott, the ordinance, as amended, includes the

following pert.^^ent provisions:

(h) Notices of Liability. Any ticket for an autonz.ated red 1ight or
speeding system violation under this section sha^^^

(1) Be reviewed by a Cleveland police officer;

(^) Be forwarded by first-cla^^ mail or personal ^-oz-vicu to the
vehicle's registered owner's address as given on the state's ^ot^^
^^^^^^ registration, and

(3) Clearly state the manner in which the violation may ^o
a^^^aled.

(i) Penalties. Any violation of division (b) or division (c) of this
section ^haR be deemed a noncriminal violation for which a ci,01
^p-m^^^^ shall be assessed and for wEck^ no points authorized by
R.C. 4507.021 CsPoint system. for license suspension") shall be
a^signed. to the owner or driver of the vebieleo
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^) licked.Evalu^tion, Public Service, ^^^Appealse The program
shall inclucle a fair and sound ticket=evaluation process that
includes review by the vendor and a police officer, a strong
customer-service commitment, and an appeals process that accords
due process to the ticket respondent and that com6orm^ to the
requirements of the Ohio Revised Code.

. (k.) Appeals. A notice of appeal shaR be filed with the Hearing
Officer wi^thiii twenty-one (21) days from the date Iisted on the
ticket. The failure to give n^^ti^^ of appeal or pay the civil ^enalt-y
within this time ^^riocl ^^^^^ constitute a waiver of the ^^^^^^ to
contest the ticket and shall be considered an admissione

Appeals shall be heard by the Parking Violatior^^ Bureau through
an admi-n^^^rativ^ process established by the Clerk ^^th^ ^^eveland.
^^^^^^pal Court. At hearings, the strict rules o,^^^^^^^^^ applicable

to courts of law shall not apply. The contents of the ticket shall
constit-ate'a prima facie evidence of the facts it ^o'ntaans. Liability

mWi be found by the hearing exar^^iner^ based upon a ^repon^^ra^ie ^

^^the eviderice, If a finding of liability is appealed, the record of the

case shall include the order of the Parking Violations Bureau, the

ticket, other evidence submitted ^^ the respondent or the City of
Cleveland, and a transcript or record of the hearing, in a -wri^^en or
electronic f^^^m acceptable to the court to wba.^^ the case is
appealed.

A decision in favor of the City of ^^^^^el^nd may be en-f-oreed by
means of a cavil. action or any other means provided by the Ohio
Revised Code.

(1) Evie^^ne'e of Operation. It is prima facie evidence that the
person ^^^^^^^^ecl as the owner €^^the vehicle with the Ohio Bureau
of Motor Vehicles, or ^^^t-h any other state vehicle registration offi- ce,
or in the case of a leased or rented vehicle, the "1essee" aas efi-ned
in division (p)s was operating the vehicle a^ the ^^^ ^^^^^ ^^^^^^^^
;k * ^^

(Em^ha^^s added,)

(122) The adjudicatory hearing ^^oced^^ established by CCO 413.031(i)
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t1^^^^^gh (1), therefore, consists of the followingo (1) a representative of the

camera ^encl^r and a police a#fi.cer jointly determine if the photo shows a

viol.^^ioxi; (2) notice of tl-iis determination l^ sent ^.^ the ^^hic1.€; owner or lessee;

(3) if the vehicle owner wa^^^ to ^^^^tp. the d^^^^mh-iat-lonP he or she files an

appea^P (4) at the hearing on the appeal, a . person ^^^^inted ^^ the city presides;

(6) this city-appoznted person displays the camera ^eiiclori^ photo to the vehicle

owner or lessee; (6) the ci^^^-appo1n^ed persoa determines the ^^^^cien^^ ^^th^

photo as evidence of liability; and then, (7) the decision about li^bilit^ proceeds

to the rnunicipal court as an administrative decision. Tn'this process, the same

nonjudici.al hearing officer is both the ^^^^^e-Li^^r and the judge, and the person

who contests liability lacks any meanin.g.ful ability -to present a defense.

1523) A-rticle IV, Sectioii I of the Obi-o Constitution vests the "^jizd%cia1

-nower" of the state in the Su^^^^^^ Coues, and the ^^^^r inferior courts that are

by law.e3 Th-Lils, the General Assembly has the exd^^^si^^ power to

c^ea^^ ^^^irts, and "ftlhe power to create a court carries with it the power to

define ^^^jurisdi.ctzon.57 Cupps uo Toledo, 170 Ohio St. 144, 150, 163 N.E.2d 384

(1959); see also State ex re10 ffWitehead v. Sandusky Cty. B& of Commrs., 1s3

OhioSt.^^ ^61, 2012LLOhioa4837, 979N.E.^dll.93, i134. Muni^^pa1or€linances,

therefore, cannot const^tt,,tionally im_pair or restrict jurisdiction granted to a
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court by the legislature. Ca^p. ps.^

^^^^) R.C. 1901o20 states in ^^^tinen^ paat:

(A) (1) The muDicipal ^^^t has jurisdiction o.^the vaola ^ion of
any ordinance of any municipal corporation within its territory,
unless the violation is required to'be handled by a parking
violations bureau or joint parking violations bureau pursuant to
Cli^^^er 4521. of the. Revised C.,ode, and of th^- violation of any
misdemeanor committed within the limits of i^^ territory. The
jai^cipal couxt has jurisdiction ofVn.e violation ofa vehicle parking
or standing resoii-ition or regulation if a local authority, as defined
in divisiari (J^) of ,^^^tio^ ^^21e01 o,^the Revised Code, has specified
that zt isnot to be considered a criminal offense, if the violat-ion is
committed within the Ifini^^ of ti^^ ^ourtFs territory, and if the,
violation is not required to be hancUe-d by a. ^^iking violations
bureau or joint parking violations bureatt pzirsr^^^^ to Ch^-.^pter
4521a of the Revised Code. * * *

(Emphasis added.;^

^^^^^ The statute thus provides that a municipal court's j-o-risdictzon

extends to violations of "any" ordinance. The statute'^ sole exception grants a

municipality's "Rparking violation-s bureau" ju^sdiciion "pursuant to Chapter

452 I" over vehicle xsparkin^3 violations.

1$ 26} R.C. 452 1.0 1 (A) defines "parking infractione as "violations €a£any

ordinance * * ^ enacted by a local authority that regulates the standing or

parking of ^ebie1.es.g^ ^^^phasis added.) ^ue.:h. ordinances also must be

a.u^^ori^^^ pursuant to section 505.17 or 45:1L07 oj' the Revised Code," or

4SiM ilarlys ^.i^^.c^.p^.^. m^.arts cannot interfere ^r^.^hjuxLsdiction ^^a^^^r^. by the
legislature to mayor's courts. State ex rel. ^^^yne u. Todia, 45 Ohio SUd 232, 543
N.E.2d 1271 (1989).
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`xauthor1zed by this chapter "- * * . Id. R.C. 505o17 permits a municipality to

regulate vehicles to prevent excessive noise and to prevent parking so ^^ to

allow access for emergency services. R.C. 4511.07 permits municipalities to

regulate "stopping, ^^and.itig or parking of vehlc.leso" The single word. "parking"

is ^ot ^^^tu^-^r1ly definedo

^^27) It is a general rule o1'^tatutcary construction that words and phrases

that iieither have been legislatively de:6ned or noracqu.lred a technical ^eanfin^

"shall be read in context and construed according to the r-Liles of grammar and

common usage." R.C. 1.43. ^^mmon ^sa^e may be ascertained by reference to

a dictionary. See Cincinnati City ^^^hoal Dist. Bd. of Edn. v. ^.^tate.Bd. of Edn.,,

1`^^ Ohio St,3d 50-7, 2009^Obicaa3628, 913 N,E.2d 421, ^ 15-16. Wit1^^^^^^^^ ^o

m^^^^ vehicles, ^^ebster's .t^^^w Collegiate Dictionary (G & C Merriam Co.1977)

defines the word `{paz:k." as to "brzi-ig to a^^^p and keep standing at the edge of

a public way," or "to leave temporarily on a public way or in a parking lot or

g ^.^ age.^^

1411281 In ^^^^^^^s V'. Webster, 1.70 ^bio St, 327, 164 MR2d 734 (1960),

the Ohio Su^^eme Court intimated, too, that the word "parkine' implies a lack

of action, rather than ^ov^^ent, Quotlng People v. ^^^^^ebrandt, 308 K Y 397,

126 S^.E,2d 377 (1956), tb_e Webster c€^^^rt noted that "parking violations are of

a special sort," because `s[flh^ car is left unattended, there is us^.^aRy no one

^^^^en'L to be arres-ted and it is not unreasonable to charge to the awn^r an
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illegal storage of his vehicle in a pubhc street." See also Gardner v. ^^^umbus,

841 R2d 1272 (6th Cir.1988). Simply put, the fact of a vehicle's stationary

presence in a prohibited place cannot generally be ^easoaiably disputed.

fgt[29} ^^^ 413.031, however, makes it a violation ^^the municipal code

f€^r a ^o.hivIe operator to fa-il to stop for a red light and to travel in excess of thp,

posted speed limit. Peenaps logically, therefore, "violation of CCO 411031" is

not included in. CCO 459.01(a)'^ definition a^what offenses ^on^^itute` ^^king

v%olations.;' The automated. camera system captures this fleeting moment in

tim.e. Because fhe vp-l-iiele operator is aanawayrz; ^^the caxa-iera'^ action, he or she

cannot adequately mount a challongo to the accuracy of the devzce.^

^k%301 The exhaustive, ws;ll^^easonec^ ^^^mon inMendenhall v. Akron, 117

Ohio SUd 33, 2008^Obio-270, 881 N.K2d 256, justified a ci^^^'authority as a

c€aaieurrea^^ police power to impose civil violations for traffic offe ^ases only under

5The a^^uxacy of m^^hanical devices is often doc.^^ecl in municipal c^^rto Sec,
Beachwood u. Joyner, 8th Dist. Cuyahoga No, 9,8089, ^012-0hi^^^884, 984N.KM38£i.
!.t, would ^^em to be a simple matter for the municipal court to assign a magistrate to
contested automated ^am er;^ cases to determine whether the automated. system is
scientifically va'lid, accurate, and reliable efliough to IegitimateIy allege a maving
violation. Comparp- Davis v. Cleveland, €^th.Diste Cuya:hoga No. 991.87, 2013=Ohi^^2914
(appellant failed to ^aisu issues of system's accuracy before the {adminw^^rative hearing
of^^.cerx and facial constitutionality of (f^0 413.031 could not be considered i-n an
admini^^ata^e a^^^eal.) But see Carroll v. Clevelanci, 522 Fed.Appx, 299, 2013 U.S.
App. LEXIS 7178 (6th Cir.2013) (appellants "would have received ample apportmgity
* * * to present their a-rgaa^ents about * * * constitutionality, first in an administrative
^^^^^ce^diug, 'then in the Ohio s.r^ ^^^ system," but they simply paid their fine). As a
practical matter, as Jodka did in this case, many persons who are ei^^^d for moving
vaolati^^a simply pay the fme and do not proceed to court.
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"home rule," The court did not thereby give its imprimatur to the z^uasi-judicial

procedure that ^^^ 413,031(k) and (1) establishes for those pe^^^^^ charged

with civil violayions wk^G wisb. to contest t heir h^biiity. Although the evidence

in thp. record demonstrates -th^ Cleveland Municipal Court expressly

^elirYqui.shed.jur€s'di€;tion over "parkiiig in-f-ra^tionss" in favor of the city in 1985

pursuant to R.C. 4621.04(B), nothing in R.C. 1901,,20(A) permits the city to

assume jurisdiction to adjudicate matters involving moving t^affie, violations.

The "ci^y. has attempted to div^st^ the municipal caurt of ^orne of its

jurisdiction by ^^ta^^shi^g an admixii^^rative alternative without the express

approval oi'the legislature." Walker u, Toledo, 6th Dist. Lucas No. ^-1261066,

2013-Ohio-2809, ^ 36. The city's assumption of that authority violated.firt. IV,

Sec. 1 of the Ohio Constitution, Id. ^^the Ohio General Assembly had intended

to authorize .^^nicipaliti.es, rather than municipal courts, to adjudicate

violations relating to moving ^raffic, zt would have expressly done so. ^^^ee., e..g.,,

PLC, 1905.01(A), which defines the jurisdiction of mayor's ^ourts. State ex relo

Br•adly v, Howell, 49 Ohio St.2d 195, 360 N.Eo2d 704 (1977).

113 1) The ^ianera1 ^ ^ ^em^^y has permitted munici^alities to establish by

ordinance administrative tribunals thatpresid^ over contests ofpurely internal

matters of local ^^lf-.^^^^^iir^^^iit. For example, R.C. 713.11 allows

municipalities to create boards with the power to "hear and determdno appeals

from refusal" of ^u-Udin^ and zoning permits, R.C. 718011^ ^equires, a
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municipality to create a board of tax appeals -01-r^ hear issues concerning

maxnicipal income.tax obligations, R.C. 737012 proifide^ for a ai.ty's director of

nubiic safety to coriduct hearings with respect to a police or Ifire ch.ief s decision

to suspend an officers or firefighter, and R.C. 1^01a2f^(A)^^^ permits a

ra-LuaicipaI.i^ to acqtii^^ jurisdiction over "parking" violations "pursuant to

Chapter 4521.'A In sta^^ contrast, the tribunal created by CCO 413.031(k) for,

the adµudi.cat1^^ of contests of aut-omated traffic camera citations deals witii the

general and external matter of moving traffic.

11321 The creation of such a tribunal, an issue not addressed in

M^ndenhall} 117 Ohio St.3d 33, 2008-Obiow270, 881 N.E.2d 255, does not

const-itu^e a.prope.^ exercise o1` "concurrent police powei' pursuant to R.C.

1901.20(A)(1). Nor is it otherwise a pov,Yer of "local s ei11' ^^^^^nment.'g This court

agrees with Walker, 6th I3ist. Lucas No. L- 12-1066, 2013-Ohio-2809x 1[.35^36,

that the po-vver to adjudi€°ate civil violations of moving traffic laws lies solely in

municipal court.

^^^^^ Based upoii the plain meaning of the words used in R.C.

1901.20(A)(1), in purporting to 1a'De1 moving violations as z`^arking infractions"

so as to deprive the municipal. court of jurisdiction over violations of "any

ordinarice,Fa the procedure set 1'^^th in CCO 413.031(k) and (1) violates the Ohio

Constitution's Art, IV, See,l. The trial ^otirtp therefore, improperly ^ranted.

appellees' ^^^t-Lon to di^^^^ Count I of Jodka's complaint. Jod-ka"s first
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assignm^ti^ of error is sustained,

1134) Jodka's c OmpAaint al^o presented a claim of -unj-^^^ enrichment. In

his second assignment of error, he argues that the trial court improperly

dismissed this ^laa.m. Although the Walker court -held to the contrary, this ^^^^^^

does not agree with Walker on the question of whether Jodka has standing to

pursue such a claim. It is well settled that standing does not depend on the

rneri^^ of the plaintiffs ^^^^en^^on. that particular conduct is illegal or

u^.^:€a^.s^i.^tuti®nala Rather, standing turns on the na^^e an'd source ^^^^^ claim

he asserts. Moore v. Middletown, 1.33 Ohio St.3d 55, 2012--Ohio-3897, 975)

N.E.2d 977, 134x citing Warth v. Seldin, 422 U.S. 490, 501, 95 S.Cte 2197, 45

L.Ed02d 343 (1975). Jodka never availed ^im^el^of the unconstitutional ^^iasi.-

judicga^ process created by ^^^ 413.031(k) and (1); ^^^^^^^^^^tly, he lacks

^taiiding to present, his claim of unjust erir^chment.

11351 As t-ha^ ^oiirt noted in Tate v. Gexrfleldl-Its. f 8t-1^ ^^st. Cuyahoga. No.

99099, 2013AOhio62204, ^11-12:

S-^anding is a,^urisdlctional,^^^^equisl a^ that m^^t be resolved
before rt-achi^^ the merits of a suit. .^'ed. I-lome Loan Mtge. Corp. v,
Schwartzwald, 1.34 Ohio St.3d 13, 2012-Ohio-115017, 979 N.E.2d
1214, 1 23. To establish standing, the party invoking the court's
jurisdiction m.iz^^ establish thei, he suffered (1) an injury that is (2)
fa^rly- traceable to the e^efendantxs allegedly unlawfitl conduct, and
(3) is lileely to be redressed by the requested relief, Moore v.
Middletown, 133 Ohio St.3d 65, 2012-Ohio-3897, 975 N.E.2d 977,
^ 22, citing L^^an v0 Defenders of TWildllfe^ 504 U.S. 555, 560^561x
112 S.Ct. 2130^ 119 L.Ed.2d 351 (1992).
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To have standing [to pursue a claim]f a plaintiff ^-ust have a
personal stake in the ^^^^^om^ ^^th^ controversy ^^^^ have suffe red
some concrete injury that is capable of resolution by the ^o-Lirt.
Middletown uo- .^^^gusonr 25 Olizo St.3d 71, 75, 25 Ohio B. 125, 495
NoE.2d 380 (1986)o It is not sufficient for the individual to ha^^^ a
^eneral interest in the ^^^^^^-I matter of the actiort. The ^lairs.ti^
must be the party ^^^ will be directly benefitted or injured by the
outcome of the action. Shealy v. Campbell, 20 Ohio St.3d 23, 24, 20
Ohio B. 210, 485 N0E.2d.701 (1985). The purpose behind tl-iis "real
party in interest rulaxx is r^^^ * * to enable the defendant to avail
himself of evidence ajrtd defenses that the defendant has against the
real party in interest, and to assure i^^m, finality of the ^ ^^gmentx
and that he wii1. ^^ protected against another suit brought by the
real party at interest on the same ma^te.ry "9 Id.; quoting In re,
Highland Holiday Subdivision, 27 Oba.ca Appo2d 237, 240, 273
N.R2d 903 (4th Di.sto1971).

(Emphasis add.eda^

^^^^^ In Carrrall v. Cleveland, 522 FedoAppx. 299, 2013 U.S. App. LEXIS

7178 (6thCir:2013)Y the co^ made the following pertinent observation:

* * * The citations that Appellants received clearly indicated.
that paying the fine, rather than contesting the citation, was an
aclinissaori  of liability. Tnus, by paying, each Appellant admitie€l
th^t'he or she committed the alleged traffic 'v.iolation, without
asserting any defienseso

1137) Jodka admitted in his complaint that he simply pazd. the citation

the city issued to Mra. Thus, Jodka neither placed himself under the purported

authority ^^ the q-Liasi-judicial process the city instituted in. CCO 413a^^1 nor

contested the ordinance's constitutionality cluring s^^eh process. Carroll. This

fact made Jodka an inappropriate person to assert a claim that provisions of

CCO 413.031 unconstitutionally 'Strip^ed the muyiici^al court of ^-urisdi^tion
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O^^r Iiis oi`i"ense.

{`1€ ;381 Jodka"s second assignment of error is overruled.

{T39) Jodka argues in his third assignment of error that the trial coiA^^

^liouid not 1iav^ granted. ACS'^ ^^tion for summary judgment after th^ court

had "£severed" that motion from appeil^^^' motions to dismiss his complai.^it.

This court dechnes to address tii-is assignment of error for t-wo reasons.

JJ[40} First, Jodka s-t€ppli^s iio authority to s-Lippor; his argumen^ as

required by App.Re 16(A)(7). AppaR. 12(A)(2). Second, in light of this ^^urt-'s

disposition of bis ffi-st and second assi^,̂ nmexits c^^^^^or, this assignment ®i°^^^or

is moot. AppR

fff 41) The trial court's judgment is affirmed in part and. ^^versed in part.

The provisions in CCO 413.03.1 that ^^^^^or^ to e'reate a quasi••Judis;i.al tribunal

to handle contested automated camera traffic citations violate Art. IV, See,1 of

the Ohio ^onstituttion. Therefore, that portion of the trial court's order is

reversed, and this case is reinanded for ^^ther proceedizigs.

It is ordered that appellant and appellees share the costs herein taxed.

The co-a^^ finds there were reasonable grounds for thi-, appeal.

It is ordered that a special mandate be sent to ^o-id ^^^t to carry this

jud.,^raeut into execution.

A certified copy of this entry shall constitute the mandate ^^^^uaiit to
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Rule 27 of the Rules of Appellate Procedure.

T^E' INTNET11 A. RO C C , ^TM ^'̂ E

MARY EILEEN KILBANE, Joi CONCURS;
^EA,^.^ C. GALIAGHERs' Pff., CONCURS
IN P^^^.4 AND DISSENTS IN PART
(SE-M ATTACHED OPINION)

SEAN C. G-A-LLAG^ER, P.J,, CONCURRING IN PARTA^^ DISSENTING IN
PARTo

(1142) Thi^ ^case presents ^^sues that I believe defy resolution at the

int^rraet^iate appellate ^^^el. This is yet another case that reflects a need for

legislative p€^licyomaking and oversight over modern t^chnologicaI advancements

implemented bv municipaliti^^ in law enfo-r.cemeiit. As we are ^^ei^^g with

automlatod traffic camera ordinances, such measures often result in protracted

litigation within the legal system. It is not the. function of the ^oults to ^n. gage

in policy matters, yet the issues that are appearing involve matters that should

have been reviewed by the legisla.tu:6e before implementation.

(143) 'fh.i.^ case is among the iia^^ea^^^ number of lawsuits challenging

municipal ordinances that authorize the use of automat^ecl traffic cameras to

impose eivii penalties for red lig-ht and speeding vis^lat^^iiso In the case of the

Cleveland ordinance, the City, without any legislative over^^ght, d^cided to

p1ement an automated tra^.^ ew 'oreement system and established anim
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administrative review process under the parking violations b-ureau.

^^^^^^J While the GeneralA^^erabIy has provided jurisdiction to municipal

€°o-ux^^ ^^^^ e-rlaLinal ^^affica^ode violations, R.C. 1901.20^^^(1)x and has allowad

for the establishment of a parking violations bureau in a municipality for

handling local, noncrzmanal "parki^^^ infractions," R.C. 4621.04F t.here are no

provisions ^onc^riiing the in-iplementation of a€itoma^ed tra-ffic er-i'orcement

systems. Moreover, i;herei.s n^^^iia^^ within R,C. Chapters 1901, 4511, or 4521y

or elsewhere in the Ohio Revised Code, that specifically allows a municipallt^ to

establish a civil automated traffic enforcement system with .admi.nistrata.v^;

procedures that are handled by a park-ing violations ^uxeau. As the Ohio

Supreme Court has r^^^gni^ed8 "although the ^^en:;ral.A^^e'mbl^ has enacted. a

^^-talled statute governing ^riminal. ^^^orcer_nent of speeding regulations, it has

not acted in the realm of civil enforeenaent." Mea^^^nhall v. Akron, 117 Ohio

St,3d 33, 2008-0bi®-270, 881 N.E.2d 255, 1 32. T^^ ^^ii-rt in Mendenhall

determi^^d that t1le creation of a civil automated traffic enforcement systpm,

daea nat exceed a municipality's home rule authority, pravid^^ that the

municipality does not alter statewide traffic regixlations. Id, at syllabus.

^^^^1 The Ohio, Supreme Court recently granted discretionary review in

Walker v. Toledo, 6th D1st, Lnea:s'No, L-12-1056„ 2013-Ohio-2809, 994 N,E.2,d

467, discrationary appeal allowed, _Ohio SUd--„ 201.3LL0bio-5285P wh^^^^ th^

Sixt-h District determined that, a Toledo municipal ordinance was
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unconstitutional under the ^^^ Constitution, A^ticle^ IV, Section ^ ^^^^^^^e it

za^^^empted to divest t-he municipal ^^int of some, or all, of its jurisdiction by

establishiay an administrative alternative without the express a^^^^vai of the

legisIatuxe.." The lead opinion in this case follows that vaew.

( ,̂46) However, unhke Walker, Vne lead opi.ii-ioxz finds the plaintiff lacked

standing to present his claim of unjust enri.c:dmentbeca^^e he did not avail

hi.msei_i°of the unconstitutional quasiyjudiri.aI process created by the ordinance.

In Walker, the ^^^rt, determined that an unjust ertiie:Eamen^ claim could b^

pursued by a defendant who had paid the ^enaIhY for a red.nhgh^ camera

vzolata.ono I agree with Walker in that r^gar€i..

(147) There are no provisions ^^ovidin^ for.a. reducti^ii tojudgmen.^ when

a citatao^.^. is paid, or when a citation is unch^^^nged bu^ ^^main^ ^ ^paid.

Additionally, with minimal fines involved, there is little incentive for a pe'rson

to challenge the citation, l^t alone to engage gri pr^^racted litigation. iVT^^^

signi^^^^tly,. even a.ccepti^^ tna^ the parking violations bureau has ^uasi-

jud.iciaX authority to review whether a violation o^c-uxred, there is no authority

for the parking violations b-^eau to hear unjust enrichment claims or

constitutional clxalXeng^^s against the ordinances. Therefore, st, is my view that

the u^ju^^ enrichm^^^ claim cannot be barred for lack of standing.®^ by res

judicatao
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Sua sponte, this court certities that its decision in Jodka v. City of Cleveland, 8th Dist. Cuyahoga Noo
99951, 2014-Ohio-208 is in cont€ict with the decision of the Sixth t3istrict Court of Appeals in Walker v, City
of Toledo, 6th Dist. Lucas No. t.-12m9056, 2013-Ohio-2809. The fa€@owing issues are certified to the
Supreme Court of ON&

(1) Whether a persari who has challenged the constitutionality of a city ordinance th2t establishes an
automated civii traffic enforcement system on the basis that the ordinance ^eorives the municipal court of
jur€sdiction over violations of "a.ny ordinance," but who, himself, never availed himself of the quasi-jud@ciai
process created to contest his liability, has standing to present a claim of unjust enrichment against the
city.

(2) Whether, when an a,ppeiiate court.has determined that a person's chaiienge to the constitLptionality
of a portion of a city's ordinance has merit, and has determined further that a city's quasi judiciai process
established by an ordinance is unconstitutiona1, the appellate court's determinations are purely "advi^ory,M
so as to permit the city to continue..the quas€ -judicial process established by the ordinance.

The parties are advised that in order to institute a certified--con#iict case in the Supreme Court of Ohio, a
party must Nea notice of certifiecl ^^nTlict in the Supreme Court within 30 days of this caurt's order
certifying the conflict, S.Ct.Prac.R. 8.01.

Presiding Judge SEAN C. GALLAGHER,
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