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REASONS WHY THIS CASE IS OF ^U-B1L^C AND GREAT GENERAL INTEREST

This appeal arises out of a split, partially reconsidered ruling that confirms the need for

the Court's guidance on two issues of public and general interest: (1) What standard gavems

whether evidence is relevant to a showing that an employer's stated reason for an adverse em-

ployment action is "pretextual'}?; and (2) When reviewing alleged errors in retrials ordered in

prior appeals, are appellate courts bound by their ^Nvn prior interpretations of their mandates?

T'^^^^^text issue. The Tenth District's 2-1 ruling (attached) overtu.ms a unanimous (8-0)

jury verdict rejecting Plaintiff Jelinelc's age discrimination claim and orders aj"^th trial in this

16-year-old case. The basis for that decision was a single trial court evidentiary ruling that cer-

tain testimony was inadmissible to show "pretext." But as Judge Dorrian explained in a thor-

ough dissent (A4m 11)s when analyzed under the federal pretext standard set forth in 11anzer v.

Diamond Shamrock Chem. Co., 29 F.3d 1078 (6th Cir. 1994), the evidence at issue is not even

relevant. Under ^kfanzer-which nine appellate districts have adopted-plaintiffs who dispute

"the credibility of [an] employer's explanation" are "`required to show ... (1) that the proffered

reasons had no basis in fact, (2) that the proffe-red reasons did not actually motivate his dis-

charge, or (3) that they were insufficient to motivate discharge,'"' Id. at 1 084 (quoting McNabola

v. Chicago Transit Auth., 10 F.3d 501, 513 (7th Cir. 1993)).' Yet the majority ignored Wanzer,

and this Court has yet to decide whether it is binding. The Court should grant review and either

confirm that all Ohio courts must apply Manzer or establish another clear pretext standard.

1 Frantz v. Beechmont Pet Hosp., 117 Ohio App. 3d 351, 359 (1st Dist. 1996); Hapner v. Tues-
day -Mornang, Ina, 2d Dist. Montgomery, 2003-Ohio-781, ,^ ^;17, 18; ^^i^ler v. Potash Corp. of
Saskateh^wan, Inc., 3d. Dist. Allen, 2010-Ohio-4291, T^25; Horsley v. Burton, 4th Dist. Scioto,
2010-Ohio-6315, ¶1 8; Pitts-Baad v. Valvoline Instant Oil Change, 5th Dist, Stark, 2012-Ohio-
4$11, ^68o Detzel v. Brush Wellmaaz, Inc., 141 Ohio App. 3d 474, 483 (6th Dist. 200 1); Chandler
v. Dunn Hardware, Inc., 168 Ohio App. 3d 496, 504-05 (8th Dist, 2006); Wilson v. Rosemont
Country Club, 9th Dist. Summit, 2005n0hio-6606, T114; Hoffinan v. CHSHO, Irta, 12th Dist.
Clerrnont, 2005-Ohio-3909, ¶26.



Pretext issues arise in most employment discrimination cases filed in Ohio-thousands of

cases ar€r#ually.2 And in ap pl^ing Obi^ employment dascriminati.ori. law, this Court has directed

Ohio courts to follow the McDonnell-Douglas framework and "federal case law interpreting Ti-

tle VII." Little Forest IVfed Cir. ofAkron v. Ohio Civil Rights Comm'n" 61 Ohio St. 3d 607, 609-

10 (1 991 ). Apart from that, however, the Court has said only that a showing of pretext requires

proof "that the [employer's nondiscriminatory] reason was false, and that discrimination was the

real reason" for the employer's actions. Williams v, Akron, 107 Ohio St. 3d 203, 206 (2005).

Indeed, in the context of jury instructions (rather than relevance), plaintiff's own counsel has

urged the Court to adopt the "standard in Manzer," arguing that "Williams did not define the

meaning of °false,"' and that "different Ohio District Court of Appeals us[e] different standards

for defining pretext." JJurisdictional Mem. 2, 5 in Peters v. Rock-Tenn Co., No. 2011-1635 (filed

Sept. 26, 2011). In short, the Court has provided no specific, concrete guidance as to what types

of evidence will carry the plaintiff's burden on pretext-leaving the lower courts at sea coneema

i€^g wlien to grant (or deny) summary j€zdgrnent, JNOV, or a new trial on pretext issues.

The need for guidance is on full display here. As part of a 225-person reduction in force

in -vvhich most employees lost their jobs, Abbott offered Jelirfek, a mid-level manager in Colum-

bus, a sales job in Lake County, Indiana, at the same salary and benefits. It is undisputed that no

jobs were available in Columbus, that it was Abbott's policy to transfer employees within the

same geographic region, and that the only open post in the region was the Lake County position.

In addition, the first,]ury rejected Jelinek's claim that his transfer to Lake County-which he said

was "collapsed"and "not a desirable place"'--was a"constructive discharge." Over Judge Dor-

rian's strong dissent, however, the court below.deemed it reversible error for the trial court in a

2 By comparison, from 2009 to 2010, the Ohio Civil Rights Commission received 4,121 charges
of discrimination. Oxio Ci'v r€, RtGtiT^ CO.MM'Ng AmwAL REPOR'r 2010 11 (20 1 0)<
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later trial to exclude Jelinek's evidence that he had "no choice" but to quit when Abbott transT

ferred him to Lake Cotar,ty-----a territory he. still claims is "collapsed" and "not a desirable ptace."

Why? Because this evidence purportedly could "show that Abbott's explanation for sending

Jelinek to an undesirable territory.. ,was pretext to force him into retirement,4' A3.

1'he majority did not say, however, how evidence coreceming Jelinek's view of the Lake

County territory was probative of Abbott's state of mind, or to thefaisity of Abbott's stated basis

for acting. It is not. It may have shown that the policy had unfavorable effects on Jelinek. But

as Judge Dorrian explained, ainder a straightforward application of Manzer, evidence regarding

the "state of the L^^^ County Indiana territory is not probative as to the falsity of defendants'

poiicv of traiisferr ing employees within their regions" (A8) or otherwise "relevant to the element

of pretext" (A26). In short, Jelinek's dislike for Lake County has no logical connection to any

"pretext" by Abbott-it relates only to his state of mind.

Review is needed to bring clarity to the Ohio courts' analysis of pretext issues, which

arise in nearly every employment discrimination case that progresses beyond the pleading stage.

The law of the case ^^sue. Although this. ^ourt has opined on the need for trial courts to

respect the law of the case, it has yet to consider whether appeliat^ courts must likewise comply

with their mkm decisions in reviewing subsequent trial court proceedings. But trial courts should

not be reversed for respecting the law of the case, and this Court's guidance is needed to ensure

consistency of results-and to avoid endless litigation-at all levels of the Ohio judiciary.

The framework for the evidentiary ruling on "pretext" was set when Jelinek made a stra-

tegic decision to assert separate claims for constructive discharge and age discrimination. 'Fhat

strategy gave him two bites at the apple with the jury. But it also meant that the adverse verdict

on ccsnstractive discharge-aifirm.ed by the Tenth District-removed that claim from the case.



Jelinek's counsel could not accept this. He proceeded to cause two mistrials---one by en-

couraging the jury to search the Tratemet about Abbott and prior proceedings, and one by violat-

ing an express order not to refer to the "constructive discharge" theory rejected by the first,jury,

Faced with a law-yer who was exceedingly difficult to control, Judge Schneider entered an order

drawing a bright line as to relevant evidence: The fourth trial would "exclude[] a retrial of the

constructive-discharge claim, includina facts or allegations that relate to that ciairn.'g A60-6 1.

That ruling was based on a logical reading of the Tenth District's earlier mandate, gave

effect to the prior,jury verdict, and was later upheld by the Tenth Distriet when Jelinek sought

mandamus revie.w> A37. Both a magistr<te judge of that court and a three-judge panel con-

firined that Jelinek had adopted a trial strategy-reflected in jury interrogatories, trial court

judgments, Jelinek's appellate briefs, and the appellate decision itself-that treated constructive

discharge as a separate claim. A37-55. Moreover, that decision was affirmed by this Court, re-

solving liability and excluding associated damages and allegations from the retrial. A350

In light of this history and the overall "'atmosphere of the trial"' (A77-78 (quotation

omitted))-the fourth in this case-it is hard to imagine how the trial judge could have done any-

thing but exclude Jelinek's testimony that his new territory 1was "collapsed" or "unviahleo" '1'he

first jury rejected precisely those all^gations. Yet the majority below did not even acknowledge

the appellate court's 2010 mandamus ruling-affirmed by this Court-that the trial court acted

"in accordance with this court's mandate" in "exclud[irag] a retrial of the constructive-discharge

claim, including,^ €̀acts or allegations that relate to that claim." A53-54, A52 (emphasis added).

Instead, calling it reversible error to exclude evidence of the territory's candition-offered to

show that Jelirflck9s transfer was x`Pretext to force him into retirement" (A3)---the majority effec-

tively penalized the trial court for abiding by the appellate court's owm earlier mandate.
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The split ruling below thus directly tmd.erniraes the law of the case, whieli "is necessary

to ensure consistency of results in a case" aiid "to avoid endless litigation by settling the issues<'s

Nolan v. Molan4 11 Ohio St. 3d. 1, 3 (1984). Both appellate courts and trial courts must respect

that doctrine, This Court's guidanee is iieeded to make that clear, especially after State v. P"rarw

rest, which held that "a thr^e-jud.,^^ paneg of appellat^ judges-instead of the full court-may ...

deterinine whether an intradistrict conflict exists.Y' 136 Ohio St. 3d 134, 134 (2013).

This case presents an ideal vehicle for resolving the uracertainty in Ohio law. The issues

are sharply presented in four appellate decisions, as well as this Court's affiranara^^ of the Tenth

District's decision on mandancius, interpreting its prior maaida.te. By graniting review, providing a

clear pretext standard, and setting definitive guideli-nes for respecting the law of the case, this

Court can bring this case to an end and prevent similarly protracted litigation-and the attendaiit

waste of both judicial and private r^sources----in the future. State v. Lester, 130 Ohio St. 3d 303,

306 (2011) (granting review where prior law had "created conl"usi^^l and generated litigation").

It should not take five trials and sixteen years to resolve a single age discrimination suit.

STA'I'E^r^N'Jl' OF FACTS AND OF THE CASE

This case arises from events in 1997, when Abbott transferred an.d demoted Jelinek as

part of a husia^^^^-wide reductionsia^-faree affecting 225 employees. Most employees lost their

jobs. But all seveii Primary Care District Managers (f`PCl)M°") within Abbott's Ross Products

Division-Jelinek5s job------ were offered other jobs at the same s.-lary and henef-its. Jelinek has

never argued that eliminating his job was discriminatory, and he was, offered a sales position in

Lake County, Indiana. Yet three months after accepting that offer------ aradjust four days after start-

ing the job------.leliraek, then 55 years old, quit and sued for age discrimination.

Jelinek first sued in 1998, and the case comes to the Court after sixteen years of litigation.

Thus, to aid in understanding the context oi`th.e evidentiary ruling at issue, we briefly review the



case's tortured history, which includes four trials-two of which ended in mistrials caused by

Jelinek's counsel's mis^onduct-----four'I'enth District appeals, and one other trip to this Court,

A. The first trial and the ensuing appez, l

After a summary judgment ruling for Abbott and appeal, the case was first tried in 2002.

Jelinek raised three claims: age discrimination, constructive discharge, and pr€amissory estoppel.

Althougli it found age discrimination, the jury rejected Jelinckgs constructive discharge

and promissory estoppel claims. The constructive discharge claim focused on the character of

Lake County, which he claimed was a poor sales territory. A special interrogatory relating to

constructive discharge asked the jury: ";If you found for Plaintiff on his claim of age discrimina-

tion with respect to his transfer to Lake County, Indiana, did Plaintiff prove by a preponderance

of the evidence that the transfer resulted in working conditions that were so intolerable that a rea-

sonable person would have been compelled to resign?" Th^ jury answered `Nrs." A46-47.

The trial court later granted JNOV to Abbott on the age discrimination claim, altemative-

ly granting a new trial if JNOV was reversed on appeal. Jelinek appealed, but did not challenge

the constructive discharge verdict. He asserted only "that the trial court erred in excluding evim

dence relatinp- to his claim of constructive di.scharge.." A8 1... Tn 2005, in Jelinek II, the appellate

court "overrule[d] [that] assignment of error." A83. The court treated age discriminati€^^i and

constructive discharge as distinct claims. It noted that Jelinek "failed to prove that he had been

constructively discharged," but ordered retrial on tiie "age discrimination claim" only. A82,

A80. Thus, the constructive discharge claim did not survive.

B. The second and third trials, each of which ended as a mistrial due to Jelin-
ek's counsel's misconduct

The case theti retumed to trial court, but the second trial-and then the third trial-ended

in mistrials caused by Jelinek's counsel. In the 2007 trial, counsel flagrantly violated two orders.

6



One order bifurcated liability from testimony on punitives or Abbott's net worth. The other

barred references "to the outcome of the first trial," and the court specifically voiced concern that

the jury not end up "Googling" the case< Jelinek's counsel joked that maybe someone would

"blurt it out," causing the court to state: "[I]fthat happens we will be trying this case again."

It happened. During voir dire, counsel asked: "flow many people on the panel ... use

Google regularly?" He also said that if the jury "wanted to look up information on a company

,^^^ can do that," Counsel later referred to the "history" of the `sten-^ear old case," and said

"[p]rior proceedings ... said we can't ask you for" any "losses ... involving wages.",

These actions were calculated-the first "hit" that came up ir? a Google search for "Jel°ir#-

ek v. Abbott" was an article entitled, "Big win for long-time employee in age bias suit," describ-

ing the prior $26 million verdict. And interviews revealed that three jurors did exactly as Jelin-

ek's counsel suggested: They Googled the case, leamed about the earlier verdict and the exc1ud9

ed evidence, and discussed what they leamecl with other jurors.

Judge Bessey granted a mistrial, finding counsel's actions "in direct contravention" of his

ruling: "you used the term `Google,s" which was "specifically discussed." He later noted: 4'when

you just blatantly throw it out as you blatantly did the last time through, when you started talking

to the jury about going on the Intertflet . . . I have to wonder about your motivation. , . , I don't ac-

cept your explanation that you didn't know it was there. ... Ijust flat out don't accept it."

A third trial, in 2008, likewise ended as a mistrial due to Jelinek's counsel's infractians,

Most notably, he violated an order "preclud[ing] [him] from referencing" any "constructive dis-

charge.'" Despite repeated warnings, counsel told the jury: "[Jeliraek's] retirement pay would ac-

tually go down because of the territory assignment. So what did he do? He said, this is a con-

structave discharge, and he sent the company a letter, and he quit." (Emphasis added.) Counsel

7



also raised prohibited back pay issues. As the court noted: "You have a habit of just going ahead

and doiiig whatever you waflit to do." 64[flhis is why we liad the mistrial the last time. And if

you seem to be repeating it again." The judge soon declared a second mistrial.

C. Judge Bessey 's r^^^sa.]

The same misconduct led the judge to recuse himself, stating: The ``unprofessional con-

duct of Plainti#rs counsel makes it impossible for me to maintain an appropriate degree of pro-

fessional impartiality." Counsel made "misstatements of law" and "fact," "totally emasculated"

the "rights of the parties," and "blatantly" blurted out prohibited information. Judge Bessey "se-

riously considered recording Mr. Kolmps conduct and tuming it over to the disciplinary oouiisel."

DD. The reassignment to Judge Schneider and the mandamus action over wheth-
er Jelinek could present evidence related to his constructive discharge claim

The case was reassigned to Judge Schneider, 'who likewise barred retrying the construcm

tive discharge claim and issued an order defining the proper scope of the evidence in the fourth

trial. As he stated, Jelinek II "distinguished between the jury's finding that plaintiff was discrim-

inated against" and "[its] finding that plaintiff did not show that working conditions were so in-

tolerable so as to constitute constructive discharge," treating them as "separate" and allowing

only the former to proceed. A59. The court thus x`exolude[d] a retrial" of "the constructive dis-

charge claim, including^'€^cts or trllegataons that relate to that claim." A60a61 (emphasis added).

Jelinek then sought mandanius. But a Tenth District Magistrate rejected his request

(A44-55) and the court affirmed, both adopting the Magistrate's findings as its own (A43) and

issuing its own opinion (A37m43). Jelinek never "challenge[d] the trial court's treatment of his

constructive theory as a separate claim," the court held, and Jelia^^k II ``did not order the retrial of

,,.construc;tive discharge." A40, A38. Nor could Jelinek recast his constnictive discharge as

"[an] element[] of his ... age discrimination claim" (A38n39), as the trial court acted "in accord-

8



ance with this court's maildate" in siexclud[ira^) a retrial of the constnactive-discharge claim, in-

cludrngfacts or allegations that reiate to that claim." A53-54, A52 (emphasis added).

Jelinek appealed to this Court, which rejected his theories yet again, "The court of ap-

^eals is in the best position to interpret its own mandate," the Cotirt explained, and it "expressly

determined that its prior mandate ... did not order retrial of Jelinek's corastructive-discharge them

ory. "Y A34. 1'he case thus retumed to the trial court for a fourth trial.

E. The fourth trial and the overwhelming evidence supporting the verdict

In 2011, after hearing seven days of evidence a.rad. testimony from ten witnesses, the jury

unanimously (8-0) rejected Jelinek's claims. Overwhelming evidence supported the verdict.

In 1997, Karl Insani-1^ead of Abbott's Ross Products Division, and a ^nan of roughly

Jelirf,ckYs age was directed to cut 225 jobs from the division. One of his easiest decisions was

cutting the PCDM positions, an extra layer of managemeiit. `I'hose jobs had onlY recently been

created, and had not added sales. So Insani asked his regional managers to recommend r^ewjobs

for the T^^DMs within their regions. Six of the seven PCDMs, rangitig in age from 29 to 55,

were offered lower-level jobs, and one was offered a lateral rr^ove---all within their regions,

The only ts^port.tinity in Jeliraek's region was a sales position in Lake County, Indiana.

Iiiswii €^tTee•ed Jelirzek that job-with tlle sanie salary and }^^^efits------ and Jelinek accepted it, Btit

as he admitted, he did not want to leave his long-time home in Columbus. So he immediately

went on medical leave and then took vacation, ultimately showing €.ip for his job months later.

He then spent just four days in the job-mostly spent taking photos of dilapidated buildings-

before deciding the territory was a "sham." He resigned in February 1998, saying he was "con-

structivelw te:r#rainated," and later sued Abbott for age discrimination. BLit as Jelinck admitted at

trial, Abbott had no choice but to relocate him, as it "didn't have available jobs in Columhus<}g

At trial, Jelinek tried to compare himself to Steve Schlies, a PCDM who was laterally

9



transferred to an open district rr^anager job lr€Memphasj a city in Schlies' region. .lelinel^ was not

evei1 considered for that job, let alone qualified for it. It is undisputed that his name never sur-

faced as a caiid.idate. Insani relied on recommendations from his regional managers, and Schlies'

regional manager, Barb Groth, recommended him. Schla"es was a top-rated PCDM, and the "log-

ical choice for that dlstrlct,R,1^^cause "he was familiar with the Memphis market.'y Groth did not

even know Jelinek, who was in a different region and had a different supervisor.

Even if Jelinek had been considered for the Memphis job, however, he would never have

been chosen. The job involved maiiaging sales representatives who sold higghly technical devices

for invasive medical procedures. But unlike Schlies, Jelinck had never sold s€.ich devlces-has

career had been devoted to selling over-the4cssunter nutritional supplements. As JeIlnek admit-

ted, the Memphis job lravolved. "a whole variety of things [lae] had never done'"-ts.sks that re-

quired "a lot of extra training and expertise." And unlike Schlies, Jelinek had no customer con-

tacts in Memphis, and he had a "history of dflf#icultles in ireanagement posations," A 10. Indeed,

as he testified, those he earlier managed revolted and effectively "ended up firing [him]."

Not surprisliigly, t13.^jury unanimously rejected Jelinek's age discrimination cialm.

F. The original divided panel decision in the latest appeal

Jellnck appealed, raising a host of issues. The court rejected all but two. Most notably, it

rejected his view that the "constructive discharge [issue] should.have been presented to the auryoY3

A22, 17iiat issue was "°ftilly litigated" in "^ earlier appeal and [mandamus] action," and "the tri-

al court acted in accordance with the la.dv of the case and this court's mand.ate." A22-23.

Over Judge Dorrian's dissent, however, the court ordered afifth trial based on two ev1-

dentlaryr rulings. First, it held that the trial court erred in barra^ig Jelinek's testimony that he quit

because his new territory was b'collapsecl" and "was not a desirable place to live." A 19. While

inadmissible to show constructive discharge, this testimony was admissible to show some unde-

10



fined type of 6Gpretext" by Abbott. Id. The majority did not say how such "pretext" evidence re-

flected Abbott's state of mind, Nor did it mention the court's own prior hcsldii-tc, that the trial

court acted "in accordance with this court's mandate" in "exclud[ing] a retrial of the construc-

tiveadischarrge claim, including facts or allegations that relate to that claim." A53-54, A52.

Second, the majority held that the trial court wrongly excluded the testimony of Phil Pini,

a forrner employee, regarding a 1999 conversation with Insani about an alleged memo (never

shown to exist) supposedly stating that employees over age 50 should take early retirement.

Judge Dorrian dissented. Jelinek's "state of the territory" evidence is not "relevant to the

elernent of pretext," she observed, and "resolution of this [issue] depends on the resolution of the

[constructive discharge issue]." A26. As to the Pini testimony, Judge Dorrian explained that "in

the appeal of the first trial, this coa.flrt found that the trial court did not err in excluding the same

testimony," A27.

G. The pareel's partial grant of reconsideration and denial of en bane review

Abbott sought reconsideration or reconsideration en banco and Judge Brown reversed her

vote on the Pini testimony. "[flt was obvious error not to follow the law of the case," she wrote,

as the appellate cneiat's 2005 decision ";conclude[d] that the trial cotirt did not abizse its discretion

in excluding this testimony." A2-3 (citation ornitted),

Yet the majority stood by its view that the trial court's exclusion oftl^e Lake County evi-

dence required a fifth trial. A3. Even though no "constructive discharge claim" was "before the

jury," such evidence was deemed "relevant ... to show that Abbott's explanation for sending

Jelinek to an undesirable territory ... was pretext to force hiin into .retirement." Id. (emphasis

added). The majority again ignored the court's prior ruling-affirtned by this Court-that the

trial court acted "in accordance with this court's mandate" in "exclud[ing] a retrial of the con-

structiveadischarge claim, including facts or allegations that relate to that claim." A53-54, A52.

II



Nor did the majority say how testimony concem1ng the Lake County territory showed tlaefaisily

ofAbbott"s ``polP.cy of reassigning [people] within t.lae region." A3 e

Judge Dorrlan issued ^careful dissent. She first recounted the case's hlst^rv, including

the "mistrials" and the court's own mandamus ruling "exclud[ing] a retrial of the constructive-

discharge claim, including facts or allegations that relate to that claim." A5. Then, applying the

Slxtb. Circuit's bMn,^er decision, Judge Dorrian explained that pretext evidence ^nust show "that

[Abbott's] reason for the transfer ... (1) had no basis in fact; (2) did not actually motivate the ad-

verse employment action; or (3) was an insufficient basis for [th.at] acticsn." A7. As she ex-

plained, the condition of the Lake County territory was "not probative" under these factors, and

excluding the evidence was not "an abuse of discretion." A8, A9-1 0.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAM

Proposition of Law No. 1, In employment discrimination cases, evidence is no'L
relevant to a showing of pretext unless it tends to show that: (1) the employer's
stated reason for taking an adverse employment action had no basis in fact; (2) the
proffered reason did not actually motivate the employer's actions; or (3) the prof-
fered reason was insufficient to motivate the employer's actions.

Over a powerful dissent, the majority below deeined it an abuse of discretion to exclude

Jelinck's testimony that lie quit because his new sales territory was "collapsed, ^^ononilcally un-

viable," and "not a desirable place to live." A18, A190 This testimony was exactly what Jelinek

argued in pressing the constructive discharge claim that the first jury rqjeceed. But aven though

no "constructive discharge claim" remained in the case, the majority held that such evidence was

"relevant ... to show that Abbott's explanation for sending Je11nek to an undesirable tenitcrry :..

was pretext t€aforce him into retirement." A3 (emphasis added). That was error.

It is undisputed that Abbott had a policy of transferring employees within their regions,

and that the only available job in Jelinek's region was in Lake ^^^i-ity. But neither the original

aullng below nor the reconsidered opinion explains how evidence abotit the quality of the Lake

12



County territory shows the^'^ad.srty of Abbott's transfer policy or sheds light on its state of mind.

Allowing Jelinek to use this evidence as proofth.at his transfer was `Spretext to force him into re-

tirement" resurrects the very claim that the first jury rejected. And the fact that the court below

divided over the relevance of this evidence confirms that it was not improper to exclude it.

As Judge Dorrian recognized, the majority failed to "fully consider the definition of pre-

text." A6. She would have applied the Sixth Circuit's Manzer decision-the rule applied in at

least nine Ohio districts (supra n.l)-under which Jelinek had to show "that [Abbott's] reason

for the transfer ... (1) had no basis in fact; (2) did not actually motivatc, the adverse employment

aetien; or (3) was an insufficient basis for [that] action." AT And as she explained, "[ejviderflee

regarding the Lake County Indiana territory" and Jelinek's reasons for not wanting to work there

are "irrelevant to demonstrating the falsity of defendants' reason." A9. As a matter of basic log-

ic, that conclusion is uraassailable. Jelinek may have preferred better options. But as he admit-

ted, Abbott "didn't have available jobs in Colurnhus."

Nor does the record support any other theory of "pretext." As Judge Dorrian explained-

and the nzetjority did not dispute-the record does not support a finding that Jelinek was compa-

rable to Steve Schlies, the only PCDM who received a lateral transfer. "[T]o be similarly situat-

ed," an employee "rnust be similar in all ... relevant respeets"-he must have "the same supervi-

sor" and "engage[] in the same conduct without differentiating ... circumstances." Al{l (quota-

tions and emphasis omitted). But "'a different supervisor ... recommend[ed] [Schlies'] transfer,"

and she did not even know Jelinek. AlO-l l. Moreover, "Schlies ... did not share [Jelinek's] his-

tory of difficulties in management positions," and Jelinek lacked Schlies' "qualifications." Al I.

T'hus, "Schlies is not similarly situated to [Jelinek]" (ad.), and the notion that Abbott acted "pre-

textually" in offering Jelinek a sales job in. Lake County at the same salary as his last job-

13



preventing him from losing his j o h altogether------ does not even mairw sense.

'rh.is Court should grant review, reverse, aiid clarify what makes a viable pretext theory.

The i-ullng below both ignored the Sixth Circuit's pretext rule-which most Ohio courts apply ------

and failed to explain how the barred evidence revealed Abbott's state of mind. That was error.

Proposition of ^^w No. 2. 1"he key purposes of the doctrine of law of the case-
ensuring consistency of results in a case and avoiding endless litigation by settl'ang
the iss€.ees------ appl^ equally to trial and appellate courts. To cara^ out those purpos-
es, appellate courts must adher;, to their own law of the case, and that of this
Court-inchzding prior affir^ances of final judgments on specific claims, prior
opinions and mandates, and prior interpretations of those opinions and mandates.

The ls.kv-of theLLcase doctrine is vital to ensuring consistency and finality in Ohio cases.

Trial courts depend on it in carrying out appellate mandates, and parties rely on it to define the

issues to be tried. Yet the ruling below effectively gave Jelinek license to press a claim and pre-

sent evidence that the Ohio ^ourtsat every level-have rejected numerous times.

In the first trial, Jelinek claimed he had `ino choice" but to quit when transferred to Lake

^^^inty-a territory he deemed "collapsed."4 Yet the jury said "No" when asked: 4i[l;}jid Plaintiff

prove ... that the transfer resulted in working coiidltlons that were so intolerable that a reasona-

ble person would have been uoffapelled to resign?" Jelinek's appeal of that issue was limited to

evidentiary issues-not the underlying finding of no liability-and his appeal was rejected.

Jelinek's counsel r^everkheles:s insisted on pressing the barred claim----causlng two mistrl-

als and directly violating orders not to mention "constructive discharge" to the juryo Wher^ Judge

Schneider took over, he ruled that the appellate court's 21305 mandate "exclude[d] a retrial ol`'the

constructive discharge claim, iBicludia^^ facts or allegations that relate to that clalm.Y' Undeterred,

Jell^^ck sought mandamus, asking the court below and later this Court to let him press the theory,

Both courts declined, aaid in terns that left no doubt as to the narrow scope of remarid=

As the appellate court held, Jellnelc had no right to retry the constTuctlve discharge issue
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-either as an "independent claim" or by sayin^ his tr^s1`er "satisfies one ^c^'the elements" of his

"age discrimination claim." A38-39. Ftarther, the trial court complied with "this court's man-

date" in "exclud[ih^^] a retrial of the constructive-discharge claim, including facts or allegations

that ae-late to that claim." A53-54, A52 (emphasis added). 'rhi^ Court affirmed. A34-35.

Not srarpnsingly, Judge Schneider was vigilant in the fourth trial-barring Jelinek from

testi1°ving that he qaiit because his new territory was "collapsed" and "unviable." Faced with a

lawyer with a penchant for disobeying orders-including orders not to refer to any "constructive

discharge'A-th^ court sought to keep counsel from "do[ing] indirectly what [a] court order pro-

hihit[ed] hiin from doing." Alako^'^"v. Fairview Gen. IIosp., 75 Ohio St. 3d 254, 1-58 (1996).

Even apart from the pretext issue, preventing a party from s`cavalierlv ignor[ing]" court

orders cannot possibly be an "abuse of discretion." Id. at 256. "The term discretion itself in-

volves the idea of ,,, a determination ... between competing considerations." Id. Yet without

even efiscussxng the text of the order reviewed on mandamus-which barred all "facts or allega-

tions" relating to dsconstnacti^e discharge"-th^ inajority below ordered aff'^h trial based on the

trial court's exclusion o1`Jeliiiek"s evidence as to the state of the Lake County territory.

That ciTor calls out for review. The law-o1=the-cas,e doctrine "is necessary to ensure conLL

sistency of results in a case," and "to avoid endless litigation by settling the issues," a+iolrxn9 11

Ohio St. 3d at 3. I'his Court's enforcement of that doctrine is all the more critical after Porrest,

which held that "a three-judge panel of appellate judges-instead of the full court-may ... de-

tertrg,ine whether aii intradistrict conflict exists." 136 Ohio St. 3d at 134. "1'he court below up-

ended the doctrirae-ignoiirag hoth this Court's and its own mandamus decisions affirming the

trial court's order barring "facts or allegations that relate to [the constructive discharge] claim."

CONCLIJSION

The Court should accept jurisdiction, reverse, and bring this 16-year-old case to an end.
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David A. Jelinek,
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(C2P.C. No. ^qCVH-o9-75o5)
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T^^^^T.a^.^^,^.^
Abbott Laboratories et a1., ^^^^
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MEMORANDUM DECISION
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Law Offices of RzLsse1l.A. Kelm, Russell A. .^^lm, Jranne W.
Detrick, andL^nn, R. 7"ca^^or$ for ap^.^eEant.

Winston &,5tra^^n LLP, Jannes.F. Hurst, .^erekJ. Sarafa,
Samantha L. A7dxfield, and Ste„t^^n .+.'^o Johaz.^onR 7bckeip E^Jjjs
LLI', and.Irene C. .^eyse-€Valker„ Vorys, S+^l-er, Seymour aTzd
Pease LLP3 Michael G. .^onq, and Lisa ^erce Reisz, for
appellees.

ON APPLICATION FOR RECONSIDERATIOS^/
EN BANC CONS.^^ERATIOiN

B R 0 W N-1, J.

fl 1} ^^^cndantmappe1le:, ^^^oo^t Laboratories (rnAbbott°°), has asked this ^oir, t to

reconsider our decision in ^^^^^k v.Abbatt Laboratories, ioth Dist. No. ^^^996: 2013-

Ohi^-:i6,,; reversing the ;aidg^ent of the trial court and remanding the case for a ti^w

trial. Abbott also r^^^^^^^ consideration E,ai bane. For the reasons that follow, we grant

t?^e- application for reconsideration but only with respect to one issue. We deny the

request for en bane consideration.
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f^ 2) Alipplications for reconsideration are governed by AppoR, 26(A)(1). "Fhe test

that is generally applied. to an applicat^^ii for reconsaderation is whether the application

calls attention to an obvious ^iTor in the decision or raises an issue that -the €°ourt did not

properly consider in the first instance. Fleisher v. Ford Motor Co,, ioth Dist. :.'^o. €^9AP-

1393 2o€^^-OhAO-4847, 12a App,R. ^^^^^ was not designed for use in instances wh^^e a

party simply disagrees with the conclusions and logic of the appellate, court. Rather, it

`°pro^^^s a mechanism by which a party may prevent miscarriages of justice tl-iat could

arise w.h^ .^ an appellate €;or.irt makes ar. obvious error or renders an unsupportable

decision under the la,;NY." State v. Owens, 112 Ohio App.3d 334, 336 (lith Daste1996)o

fT 31 App.R. 26(A)(2) provides for en bane ^^i-isideratiorn °°[u]pon a

detenyina.t^on that two or more decisions of the court on wMeh thev sit are in ^orAlicte4°

r,[I]f the judges of a court of appeals determine that two or more decisions of the court on

wMeh the-y sit are in contlict, they n-iust convene en.. bane to resolve the conflicteP"

AleF€^^^e'n v. ^levelaazd State U^iv.; i^o Ohio St.3d 54, 2008-^'1hiOn^^14x paragraph two

of the syRabus. Appellate courts have discretion to detem-iane whether an intradistrict

c^^-flict e^dsts. .1d.; State v. Stewart, ioth Dist. No. iiAP-787, 20:13-O:hioW789 I loo

ffi 41 '^'.^e essence of Abbott's argument is that our resolutir^^^ of two evidentiary

issues conflicts with a prior decision of this court.

1. T^^^on^ About aii ^^^ed Memorandum

fj( ^^ First, Abbott disagrees -vvith our decision to reverse the trial court's

exclusion of testimony regarding an aileged. memorandum indicating that employees over

the age Of 50 should take early retiremen.t. Abbott argues that this decision was in conflict

,AAth our earlier decision th-at the trial co-ujit did not err in P-xelud.ing certain testimony for

lack of personalkno-^,,Tledge.

{If 6) In Jelinek v. Abbott .^^^oratorzesx 164 Ohio App.3d 607, 2005-Ohio-5696

T 59 (ioth Dist.) ("Jelinek 11°9, . this court st.ated.,

Plaintiff a^^^i-ts that it was error for the triaJ. court to preclude
test^^onv of Pzn! regarding an alleged -Abbott memorandum
andica-ting that employees over 5o years old with 2-v years of
service should be encouraged to ta^^ early retirement, The
trial court determined that the testimonv of pini regarding the
alleged inem€^^andurn. .^vas inad.r^^^^bfe under Evid.R. 602o
We conclude that the trial court did not abuse its discretion in
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exclutl%i-ig this testimony, and we therefore overrWe plaintiffs
fifth assignment of error.

3

IT 71 We grant reconsideration on this aspect oi' the case because this coLzrt°s

prior determination that the tiial cotirt did not ^biLse its discretion in excluding this

teszirriony remains the law of the case. Z^p-cat^^e this court's prior d^^enninatiori -tlat the

trial court did not abuse its discretion in excl^(Iing this testinioriyr °"^malns the law for

,Fthis] case as to all relevant legal qtiestions in s&^^^quen^ proceedings, both at trial and

appellate :€evels,,, it was obvious error not to follow the law of the case. Crestmont

Cleveland Partnership v. Ohio Dept. of Health, 139 OMo App,3d 928, 934 (ioth

Dist.2ooo), Therefore, the trial court did not abuse its discretion in excluding this

testimony.

11.Un.e 1.^^ ^oun^ Indiana Ter°ritoi7

IT 81 Second, Abbott argues that "the trial court's decision to prohibit any

discussion of the Lake Counity Indiana territory should have beeri upheld in l.igh.t of our

prior ruling t-11,21t Jelli^^^ could not pursue the issue of constructive discharge. 'I°lils issue

was thoroughly discussed and considered in our decision on the meaits. Je1znek, 2oz 3_

Ohla--i.675 at 1 _18-22. A constructive discharge claim was not before the jury in the latest

trial. 'Ihe evidence w'as relevant and offered to show tiiat Abbott's explanation for sandzng

Jela^ek to an undesirable t^rri-tory in terms of sales and living conditions was pretext to

force him into retirement, wliieh was what ultimately happened. Abbott introduced

evbd^ii^e Lhat Jelinek's transfer was non.-discrb mi^i^.t.^ry because it was in accordance with

their polaey of reassi^^iing former primary care da.^tril-t managers within the region where

they had previously operated. "Fa show tfii^ reason is prete-xt for disciim.%iiation3 Jeflra.ek

nitist show tha.t the reason is :','al^e and that d%scriinina^ion was the real reason. Williams

us Akron, 107 Ohio St.3d 203, 2005-OWo-6268. °I'his evidence is relevant to pr^tp-xt and.

we properly found this evidence should not 1-a^^ been excluded. The constructive

discharge claim iqas not at issue in the most ^e-c^^^t tnal and any prior rulina of tW:^ ^otirt

as to the admissibility or Ir^^dmissibility of this evidence as it pertained to the constructive

discharge clahn was not s-Libject to the law of the case ^^^t-tine for the disczlniiiiation

clalm.
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f1( 9) `rh^^^ was no ob^d^^ eiTor an. o-ur decision. Because the disputed

e-^identiary issues are strong circunistantial eAder^^^ central to the disposithpe issue of age

discrimination, a new tnal is warranted.

10) Therefore, Abhott's application for reconsideration is granted as to the issue

of the alle^eci memorandum aiid denied as to the Lake County Indiana ^-^idenceo The

request for en baiae consideration is derii^d as aii intradistrict conflict does not ex%st4

Applzcatzonfor z°eco^^^^^ation ga°aazted;
applacationfor en barac° consideration denied.

TYACK, J., d-tssen'ts,
DORRIANI, ,7., concurs in part and dissents in parto

TYACY, Jo, dissenting.

M 11) 1 w(Duld not reconsidr:r any part of our previous decision. To that extent, I

respectfully dissent.

D^^^^, J., concurring in part ^iid dissenting in part.

ft^ 121 T coz^^^^r with the majoritVs decision to grant defendants° application for

reconsideration as to the exclusion ffL testirr^^ony related to the alleged memo^andiim. and

caneur with the majorzsy's decision to deny defendants' motion fol' en bane ccinsaderation.

^^iqever, consistent wit:h, rrry dissent in our Aprll. 2,5, 2oz3 decision ("origina1 decision"),'

T respectfurly dissent from -Chu majority's decision to deny defen€lar.ts` application for

reconsideration as to exclusion of the Lake County ^^idence.

1. Standard of Reviem7 for App1icat%on for Reconsideration

IT,,: 13} "The test generally applied upon. the filing of a motaozi. foi, reconsideration ln.

the court of appeals is whether the motion calls to the attention of 'Lhe court an obvious

error in its dedszon or i•ais^s an issue for consideration that was either not considered at

LFor pur•pwes of clarification, I^vill refer to the panel decisions as follaws: a-¢•igina.l xrra,^orrity ( Tyack ai:xd
Brown, JJ.); original dissent (Do.-iians Je); reconsideration m^jortT on Lake County evidence (Brown arld
`1'yack, JJ.); reconsideration diUaeri# ori Lake County eMenc^ (^orcian, J.)y reconsideration majority s^^n
alleged memorazidum (:(irmv;i and Dora:an, JJ,); reconsidera.tiorr dissent on alleged rraeniorarrrltinr
; T^'ack, ,J.); en bar^c nia,jority (#`yac.lE and Brown, JJ.); er^ bane concurrence (Dorrian, J,).
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all or was not fuE^ considered by the court when i't should have ^^^en.P` Mattliews v.

Matthews, 5 0hi0 xVp.3d. 140 (ioth Distv.^q&)s paragraph two of the syllabus.

15 14) Iconcur ►:hat fihi.s court cQmrniI^^^ ob-,i^^ error xll regard to Phil PIni°s

testimony regarding the alleged merz^orar^^^im because the admassion, aA such testimony

conflicts with a prior s^el-ision of this court, Therefore, I would grant ^^^onsideration as to

thls issue. Further, I would grant reconsideration as to tl-ie Lake County testimony as this

court did not f-.ffly consider the, d^^iii-tioii r^f pretext in determining whether evidence of

the conditions of the territory was relevant to ^^^^ext

I1-0 Exclusion of Testimony Related to AR^^ed Memorandum

I4^ 1.51 I^oncur with the reconsideration ma;jorityr on the alleged memorandum

that reconsideration is proper regarding the exclusion of testim^ny related to the alleged

memorandum. I further concur that our prior ^^^enT%nati^^ on the same in Jelinek v.

Abbott La^orcitoi°ies„ 164 Ohio APP,3d 607, 2005-01'iO--5696 (iot.h Dist.) ('°JeIznek .^"^°9)^

remains the law of the case.

111d Exclusion of Lake County Evidence

{^ 161 1 respectfully dIsser^t from the reconsId^ratiOn maiority on the Lake Cou^^^ty

evi^^i-ice.

A. Procedural .^^^^^^^

IT I71 In Mznekff, the ,^-ury held that plaintiff failed to proE,e Ms €^onstru.cIiv-c

disetiarge claim, finding "plaintiff fai^ed to prove th-at his transfer to Lake Cotmtyn

Indiana, resulted in workii-ig condilit^iis that were sc, intolerable fhat. a reasonable person

;faoiLild have ^^eia compelled to resign from his en-ipl.^ymenI wi-th Abbott.°9 Id. at 1154.

181 Followring hvo rnistyials, prior to the commencement of the trial f-rorn wl-,ich

this appeal arises, the trial cotart isstzed a decision statanpr that °`the scope of the new trial is

confined to the age-di^cririiination 6iaim and exc1^ides a rctnal of the constructive-

discharge daim, including facts or allegations that relate to that dWme°° (R. 531 at 5--6.)

Plaintiff then commenced an original action in mandamus, procedendo, and prohibition

in this court seeking to compel the trial ^ourt to include the constructive disdwge claim

in the new trial. State ex rel. Mznek v. Schneider, ioth Dist. No. o8AP-957, 20^^-Ohio-

1220, T i (°°Jedf-n^^ 11T'). Noting that we rejected plaintiffs challenge to the trial court°s

resolution off 1-iis constructive discharge claim in Jelinek 11; we denied Vlain^iffs request
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for relief, Jelinek III at I i.q., ^n.,. L^pon appeal, the Supreme ^ourt of Ohio a^`̂ r•rned our

denial of plaintift's request for extraorrllriary relief, finding tl-ie trAal court did not "patently

and unambiguously disregard the court of appeals' maaaidate in Jelinek .TI.°° ,.^`tat-e ex r°el.

Jelinek v. Schneider, J-27 Ohio St.3d 332, 2o:io--Ohiom5986, 1 a.5-16,

^^ ^^^ In thc- trial froirb which this appeal arises, the trial court denied admission of

plaintlff^ evidence concerriing the quality of the Lake County, Indiana ^erritoxy, In

^^^imek vo Abbott Labr r°ator-iess, :ioth D°st. No. irAP-996, 20i3m0b!aLLi6-75 ("Jelinek IV),

plaintiff asserted error contending the exel-Lided evidence was relevant to pretext. Id. at

T 18. Th^ original decssion majority agreed and determined the evidence was "relevant to

show that the offer of the territory was pr'et^.^ual°° aa-id found -the trial court ^bu-sed its

discretion by excluding it Id. at. ^ 22. However, I ^^^Wd find that ive did not -ftiliy

consider the ^efm:.tion of pretext iri deterrririrxg ^vhethe_r the evidence at issue was

relevant.

B. Employment Dzscr°irnination BurdenaShiftang Framework

f^ 201 PeI"^ prevail in an employment discrimination case, a plaintiff must ^^ ov e

discrirrii-natory zn-tent°° and may establish such, ir3tent through either direct or iiadlrect

metliods of proof. Ricker v. Jbhn Deere Ins. CO., 133 Ohio App-3d 759, 766 (loth

Dlsto-iqqS)e "[A] ^'-alntiff na-ay establish a prima facie case ol`age discrimination directly by

presenting evidence, of any nature, to show that the employer more likely than not was

motivated by discrim.%n.atory intent.a" Alauzy v. Kelly Ser;s., Inc., 75 Ohio St.3d 578, 587

(i996). -Altematlvely,, a plaintiff may indirectly prove a prima fa€^^ case

of age discrimination by presenting evidence of the follo-",ri^^ (i) the plalntiff is a membe-r

of the statutorily protected class; (2) ttie plaintiff suffered an adverse eniployra.ent action;

(3) the, plaintiff w-as qualified for the position; and (4) the plairitiff was replaced by a

substantially younger person or th.at a comparable, substantially younger person was

treated more favorably. Corye1l za. Bank One Trust Co4s NA., i.oth Dist. No. o7AP-766,

20084OMOM2698, $ 18, citing Jeliriek 11 at 1139. If a plaintiff establishes a p.ri^^ facie

case, the burden of pr:r^dtiction shifts to the e-mployer to articulate some 1ogitirr7.ate„ non^

^^sc-siminatory reason -for the adverse employment action. Caldwel'l v. Ohio State Uaaa:a,o,

ioth Dist. No. ozAP-9379 2002-Ohiom2393, $ 61.
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J ,̂ 21) If aii eniployer meets ^^s bu-rden of production, a plaintiff must prove by a

preponderance of the e,^r%d^^^ thai t1ae eniployer"s reason was merely a pretext for

urglawfu7. disc;.imination. Barker v. Scovill, Inc., 6 Oliio St.3d 146, 148 (1983), oa o[A]

reason cannot be proved to be "a pretext foi- discrimination" unless°,f p^^inflff

demonstrates oa oboth that the reason was false, and that discrimination i^^°^^ the real

^^^^on,o o^ (Emphasis sic.) Willi^rns v. Akron, 107 Ohio St.3d 203, 2oo5-Ohira-6268, ¶ 1.4,

quoting St. Mary's Honor C.t.r. v. Hicks, 509 U& 502^ 5:15 (1993)•

f.¶ 221 fiere, plaintiff contend,.^ defendants sub^j^cted Wm to an adverse

empIoyinezxt action by transferring him tc the Lake County Indiana territory because of

illegal discrimination on the basis of age. Defendants introduced e^Adence dein®n^^tratin,^

t'nat plaziitiff's transfer was non-di^enmina-tory because it was -in accordance lwith their

policy of reassigning former primary care district managers ("PCDM") wi^l-iin the region

where the individuaJ. PCDMs previously operatede2

C. Plaa`ntifs Evidence Is No t Relevant I"r .^^text

1,T1 23} As provided in E^idolt 4oi., evidence is relevant if it has "any tendency to

make the e^dstez^ce of any fact that is of consequence to the detennination. of the action

more probable or less probable than it would be without thp- e^Adence." Tt^^ decision to

admit or exclude eiide.^^^ is within the discretion of the trial court and will not ^^^

^ev:_^^ed absent ^i-i abuse of discretion that materially prejudices a party. Krischbaum v.

Dr'l1O'n., 58 Ohio Sto3d 58s 66 (i9gi),

fl 24) Here, plaintiff i^aa.^ trying to show that the reason offered bv def^ndants for

the transfer was a pretext. In this regard, evidence is reievant to establishing pretext if it

tends to show that the defundant`s reason for the trarwf^r was less ^^^'Da^^^ because the

reason (i) had no basis in fact; (^) did not actually niokivate the adverse employment

actio7ig or (^) was an. insufficient basis for 'Lhe adverse emp1^yrnent action. Manzer v.

Dianxond Shanir^ck C`henns. Coe, 29 F.3d 107$, 1084 (6th Cir..1.994)s abrogated on other

grounds by Gross v. FBL Fin. Servs., Inc., 557 US. 167, .180 (2009), as recognized in

Gp-iger v. Tower Az.^t-ornrtive, 579 R3d 614, 621 (^^h Car.2009)e

2 Defencants°Agplicatiort for Reconsideration at 23; (Tr. Sept. ig, 2€9-nr 1251, x25:3-54s 1''56-,-:.3f DX 57.
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f^( 251 Both the ^frst and third showings are direct attacks on the truthfulness of a

dcfcndant's proffered reason. Alanzer at 1084. In the first showing, the p^aintiff

establishes pretext by prmiding evidence "that the proffered bases for the [adverse

en-iployment action] never laa.ppencd., zee,, that they are `factually falseoo 00 Id., ciuoting

Anderson v. Baxter Hecxltheare Corpe, 1-3 Fo3d 1120, 1123-24 (7th Cir.1994). In the third

sho-wingr the plaintiff establishes pretext by prcsentii-i,^ evidence that samUarly situated

cmplov^^s not in the protected class were not subject to the adverse employment action

or were treated more favorably. Manzer at :1^84.

^^ ^^) Unlike the first and th€rd sho-wings, the second sh^win,^ is an'mdirect eLtack

Qii the credibility of a dcfc^dant's proffered r^ea^on, Id. Under this niethod, a plaintiff

admits the factual basis ^,mderlying a defcndant°s legitimate non-disc.rinlinatory reason

and f-Lirthcr admits -that such reason cotild actualtv motivate the adverse employment

actiono Id. To e-stahlish pretext, the plaintiff must present circumstantial e-,,idence

trtend[ing-A to prove that an Dcgal motivation was more likely than that offered by the

defen^ant.t` (Emphasis szc,) Id. "[T]he plaintifY argues that thc sheer weight of the

circumstantial c-vidcnce of discriminatioai an,.cs it 'more likely than not' that the

cmploycr"s cxplanatil on is a pretext, or covcrup." Id^

ff^,, 27} Plaintiff appears to contend that the quality of the Lake County Indiana

territory is relevant to pretext wadcr the first aiid third showings. Under the first showing,

plaintiff states the condition of the Lake County Indiana -territory is relevant to proving

defcndanas° reason had no basis in fact because they "did not expect him to take [the

tc.rritory].9^ (k-ppc^lant°s Brief, -17.) Uridcr the th%rd s.howingR plaintiff asserts the condition

of the I-q^^ County, Indiana territory is relevant to d^^ons-trate aefendants° reason was

an insuff^^ent basis for the adverse employment action because plairitiff received e`xcss

favorable t'reatm-ent than other younger PCDMs," ^kppc^lant`s Brief, 17e)

i. Fwidence Is iVot Relevarzt To Proving 712at The Reason Mras Factually
F ad^^

J^ 281 The e^d^encc rcgardiiig the dismal state of the Lake ^ounty 'Indiana

territory is not probative as -to the falsity of defcndantsP pd1icy of transferring employees

;rrit^^.^^. their regions. To e1en3.onstratc prctc^ under thc first showing, a plaixatiff must "do

more than disput-e the facts ^ii wliich the employer based its decision to take an adverse

A8



No. iiAP-996 9

eanplc^^en^ action.'° Smith v. DepL OjTub> Safety, .ioth Dist, No,,ig-AP-107;^^ ^013aObio--

4210, T 78. Evidence regarding the conditions of the Lake Co-unty Zii(Jiana ^e-rritory does

not make less probable tiie fact that defendants followed a policy of recommending

transfers of PCDMs to ^^^^^^^ans within their r^^^^^^ivp. regions. Nor is it xelevmt to

showing d.efundants° polic-y of transfers within respective regions is "iirregular or

idios^.craticy r^99 oPambi^.uo^as a„ o^^.reasc^nable" or 'snot based on honest^' bel1efe in their

legitimate non--discriminatory reason. S^e Sybrandt v. Home Depot, U'SA., Inc., 56o

F.3d 553, 559 (6th Cir.2oog}r All¢iz v, I^^qhlands Hosp. C"brp., 54- F3d 387, 399 (6th

Cir.2008). Cowts have considered the above exiteria "w^en reviewing the first showing,

and I cannot say the trial ccitz^ abtised its discretion in determining that plaintiff did not

succeed in demonstrating the ^-^idence in question is relevant t;^ere-to.

a^ 29) Accordingly, plaintiffs ^videzi^^ ^^gardinp the Lake County Indiana

territory is irrelevant to demonstrating the falsity of defendan.ts' reason. See Jovstberns v.

[.Tiiitecl Tlar^^^ ^^erv.s.a Inc., 1.66 Fed.Appx. 783, 794-95 (6th Cir,2oo6)„ Smith, 2013sOhio-

421o at 7 78-81.

2. Evidence Is ?Vot Relevaa-^zt To .^ovzng 7^^t The ^^^^n Wa3 An
ITLsafficierz^ Basis For The 7^°ansfer

{¶ 30} Flaintig. contends ev^den^e concerning the quality of Lhe Lake County,

Ind%aixa territory demonstrates defendants° reason was znsufficient to motivate ^^^^

a^.^%erseem^loYMent action uridei• the third prong Of,^^^er since (.1) s€Milarlysita-atedg

non--protect^^ en-iployees received (2) more favorable ^^ea.inent. Id. at 1084. In. support

of this contention, plaintiff seeks to compare his transfer to def^ndants" treatment of

Steven ^chlies, a PCDM from another regzon. who ^qa^ transferred to Memphis.

a^( 31} It is clear that the ^^^idi"tion of the °ike County Indiana ^^^^ory is not

rele4na^^ to whether Schlies is simslaray situated to pIa.irfi:ff. Ttiereforee we must consider

whether such evidence is relevant to whether SchI.kes; transfer to ^emph^s was more

favorable treatment thaii plaintiffs transfer to Lake ^otm^^ pursuant to the policy

transferrir^^ emp'dye^s within their regions.

{^( 32} The dismal state of the Lake County Indiana territory is not relevant to

whether defendari^s appli^^ their policy of trans-ferTin.g employees i^Vithin their regions in
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a manner more or less favorably to shnalarly situated, non-protected e tnp1oyeeso^

Specifically, pla.iiitiffs eviderice is iiot probative as to whether defendants applied t.h^^^

policy differently to Seb-lies.

331 Nevertheless, ^^^^^' H3.g arguendo, the evidence regarding the conditiar, af

the Lake County Indiana territ^^ wa.^ relevant to -vvhether th^ transfer to Memph^^ ^was

more favorable treatment than the ^ransfar to Lake Coimty, I cannot say that the

exclusion of such ^-videnc^ was an ab^^ of diserp-tion because plaintiff did not establish

tha^ ^^lffies is siinilarly sztuased. Therefore, any possible error ^otLId be harra-^ess.

ff^: 34) To demonstrate that a co-rrorik^r is similarly situated, "the plaintiff and the

employee ivit.h wh©rn the plaintiff seeks to compare himself or herself must be siriiilar in

'^^^ of the relevant aspectse> " (Emphasis sic.) Ercegovich v. Goodyear Tire & Rubber Coo,

154 F•3d 344, 359- (6th Cira998)F quoting Pierce v. C'^mmona.€^ea^th L^'e Ins. CO.p 4o F-3d
796 (6th Ciro1994). Courts must determine the relevant factors based upon the partieWar

eiretim^^ances of the case. Cha^irnan. v. Toho 7"encx Anz., ITzc., 686 F,^^ 339, 348 (6kh

Cir.201.2), Jr^ck-son v. FM1^- Corporate Sems,y ]ne., SiS R,d 388, 394 (6th Cir,2oo8).

Ordinarily, to be simi^aely situated, th^ other empl^yees " ' "tlmust have dealt with the same

stip.rvisor, have been subject to the same standards wid ha-v^ engaged in the same

conduct without such differentiating or mitigating eircumstances that woiild d.%stiiigiaish.

their conduct or ihe employer's treatment of them for it." Smith, 20i3-Ohic^-42w, I( 82,

quoting Carson v. PattersOn COso, 423 FedApPx. 510, 513 (6th Cir42w-i): ^uoting.^^^tchell

v. Toledo Hosp., 964 F2d 577, 583 (6th Czr.1992)e

I1( 35} ^-lere, plaintiff failed to establish a similarly situated ca^parator,

Defendants introdueed evidence that a different supervisor, Barb Groth, manag-d SeEies

and, as Ws ^egicnal manager, 'was respaiisa^^e for recommending his transfer to the

3 Coxnpare WiggIeswortla v. iWettler Toledo Irz€ennatlo, ioth Dist. No. o}A.'-411„ 2010-OhiQ-1019,
^ 24-25 (pretext not established "^^^^sent f=vidence that defendants flg^^^ed mandatory ^rocradures or
applied conipany policy differently to enxpk^ees"), .^wner v. MeraIdI16 GO. LLC, 240
FedAppx. 22, 33 (6th Cir.2007) ("EAdence that the ^^ogressi^e-disc-lpiane policy ^sefted as a rationale
for an employee's teri^^^tion iwas notr un.lfQrm.ay applied is e-vidence of pretext."); Jones V. Pr^ttff, 488
F.3d 397, 407 (6th Ciroa007) (enAployer's reasori sufficient whPm, other employees treated ideniieally
una.c-f• policy); 7`'1^^mas v. Speedway 5`up^^am^ilc4a, LLC, 1.04-CV-00147 (S.D.Ohio Mar. 31Y 2eso6)
(plaintiff unable to danxonstra.^^eaempl^yer's reasoz: was insufficient where policy applied uniformly to
other e:nployees), affd, 5o6 T;.3d 496 (Oth W.2oo7).
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Men-ipMs position under d.efendanis° polic,,r. ^ ^twtb-er, defendants introduced evidence

supporting the conclusion that Scfa^ies possessed different qualifications from plaintiff

and did -not share plaintiffs Nstorir of difficulties in management posit.ionso5 As a restglt,

Schlies is not similarly situated to plaintiff in all relevant aspects, aiid evidence regarding

the Lakc-, Courity Iridic:.^a territory does not d:eanonstrate defendants` reason was

'11^^af^cient, See E^~ee^rovic^. at 3^2.

{lf 36) Because pla%ntiff^ evidence regarding the conditions of the Lake County

Irididna territory is not relevant to demonstrating defendants' reasoai was false and that

^scrirnination is the real reason, I^^nnot. say the trial court abused its discretion in

excluding such testimony. See Hicks at 5i,5^ Reeves v. Sqndersrn Plumbing Prods., Ine.,

530 U.S. 133,148 (2000)e

W. Motion f-^r En Bane Co^.r.^iderataon

{T, 371 Although I dissent from the reconsideration majority on. the issue of Laiir.e

{:^unty evidence, I concur with the maj^^ity's denial of the motion for en banc

consideration.

{¶ 381 ikpp.R. 26(A)(2) states as follows:

Upon a determanation. that two or more decisions of the co-Lut
on which they sit are in conflict, a majority of ^^^ en ^an^
court may order that an appeal or other proceeding be
considered en bane. The en bane coui-t shall consist of all fulI--
time judges of the appellate d.istiiet who have not ^^^iLsed
th.emse[ves or otherwise been di^^ualified from the case.
Consideration en banc is iiot favored and will not be ordered
unless necessary to see-Lire or maintain urtiforrnity of decisions
within the district on an issue that is disposifi.zve in the case in
,w^ch the application is filed.

{¶ 391 T do not believe this case meets thc- criteria for en bane consideration. our

related prior decisions :^^^ve held that: (I) such. evidence was not r^^e-^Yant to acomtr,ictive

discharge claim (jetizzek Zl" at 1! 55-56); and (2) "the mandate in Jelinek II did not order

the retrial of relator's constructive disc:Inarge th^my` (JelanekIrl at T. ^^ affinned by -th^

Supreme Court of Ohio in,127 Obia St.3d 332). Ir- the instant case, however, the original

4 (Tr. S€'33t. 20 . .̀s.'4J1:Er

^ (Tr. Sept. ^,or '-30fl1, 1,520-23, ^^2,5s ^530-33•)
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and reconsideration m^^onty on this issue hp-ld that th^ evidence was ^^^e-van^ to pretext.

These holdings do not conflict. Therefore, an this basis, I do not find an an^radistri^^

conflict warranting en. Dane c^^^iderataon. Furthermore, I reject ^^endants" a^gu^^ent

that a conflict existed because, on ti-iis issue, the majority did not apply an. ab^^ of

discretion standard. -Al.tbough I disagree 'that there ivas an abuse of' discretion, the

majority clearly r^^ited. the A-buse of discretion standard of review at 11,ii of the original

decision. 'n, ere- is no indicaiion the ^^^onty applied anvthina other than. this standard.

`Merefore, on this basis, I also do not find an intradistrict conflict "v^rrant%ng en bane

consideration.

40) Furthermore, Mth regard tlo testimony ^^ncerrii-ig ti-ie alleged Abbott

memorandum, the relief sought in requesting en. bane consideration has b^en achieved by

the reconsideration majority on tMs issue. In. granting rec.onsideration, a majority of thu

court has now fotin^,^ the tiial court p^op^^^^ excluded the evidence con^^^^^^g this issue.

^^ 411 For ^^us^ reasons, I concur with the majorityPs decision to deny the motion

for en bane consideration.
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and Samontha L. Mdxfelds Vor;€s, S^terx ,5W^our and Pease
LLPx M^ha^l G. Lcar^g and iisa.Merce Reisz, for appellees.

APPEAL from the Fran^^^^ ^ounty Court of Common Pleas

`I`YACK, J.

£t 1) This is an appeal from a judgment in favor of appellee Abbott Uooratones

("Abbott") on an, age disi:.rirr^ination claim brought by appellant, ^a-vid A. Jel.zn.ek

("Jeliiiek°° or °°apFellant"), The basic facts are these.

(9121 On September -io, i^^^, Jelinek re-^`sled a com^laiyzt in the Franldiri Coun^

Court of Common Pleas against Xbbott, Ross Products Division ("Ross°`), Joy A,

A'r^undsori9 Thomas M. McNally, Wil-ligxn H. Stadtlander, Karl V, Tnsani,^GregoTgr A.

Lindberg and,Tames L. Sipes. Ross, an.01inr^^s corporation, ^ia^ employed Jellinek. 7^^

inda.vi.dual defendants were current and/ar past employees of Ross. Jelflnek set forth
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claims for relaef of promiss ory estoppel, age d^cram.ination, in -ncrlation of R-Co 4112. 02(A)

and 412.2,99y retaliation, ira Aulatirn of R.C. 4112,02(I) and 41:12,99r ^^la*aon of publi^

policy, and ^hUful and malicious destruction of records f<.,,r puTWs(-s of smpe^.ng or

iin;..paia ing the current claims („spoltation. of evidence claim"). Jelinek -0e Abbott

T_r.x,^^ratriles, gotli Dist. No. OL,.a,.̂ '-217 (Sept. 13, 2001) (Vetin^k F). Jelinek also asserted

that he had been const^uif-tiveiy discharged.

{^ 3) Ily way of ^ackg^^tmd, Jelinek was born on May 15, 1942. He had worked

farRoss in various sales positions for over 3o years. In January 1997, Jelir^ek took a new

position at Ross as a prinxui-y care dgst^^ ^a-nager ("^^DIM`°). Ross employed seven or

eight F'CDMs throughout the country. Jelinek was based in Columbus, Ohio and was the

oldest P€;DM. Ross's sales representatives reported to their respective district managers,

including Jelinek,

(S^ 41 In an effoa t to ^ediice costs, R_oss determined that it would eliminate all

PCDM positions. In early October 1.997, Jelyn^^ was informed 'of the elimir.atio^z of his

position and was offered a demotion, also known as a re-dep^oyment to sales

representative,. This involved a transfer, with no r^^nge. in bas salai-y and benefits, to a

territory, which iric1ia^ed Gai-y, ^^^^ana, knowix as the Lake County, Indiana tc.rti^^oiy. in

the altemativc, Jelinek could choose to separate from his errs.pioyment at Ross and take

"pay co-utanuatioii leave,,, in which. he would be poLid his then-^uTent salrary Aor

a^apro^matel^r ni^e rr^^a.^a,^s (or ^^nt^Z he secured ^thor er^^loyrrient ow ^etired). Upon

accepting the pay continuation leave package, ^^^^ek would wa -ive his right to bring any

discrimg^iaLiorz suit Qagairx^^L Ross. Jelinek was informed that if he accepted t^^ severance

package he could continue to search for jobs within the Abbott organization.

g¶ 5) Oys. October 2-8, x997^ ^^^^^eilz injured Ir^^ back while moving cases of product

^rd went on sick leave. Then, three days later, Jehnek accepted the Lake ^^^inty, Indialza

territory offer although he remained on sick leave, He retired from Abbom effective

&pril 1., 1998, after worling only a few days at the Lake County territory. He was ^^ years

old at the time he retired.

(TI 6) After dism3ssal of some claims, a motao^ for 5umma.ry judgment, and a

successful appeal ftom the grant of summary judgment, the matter proceeded to trial.
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JeIlne:.^ prevailed on hi-, claim of age discrli-ninatzara, but by means of inter•rogator#.es, the

jury rejected his claims for promissory estoppc-l and constni.cti^e discharge, 11 e jury

awarded Jeliiiek- $7oo,ooo in compensatory damage..^ for emotaor^al dis-tres^ -qu^ered

because of age disceim1natiora. The jury also awarded $25 milllori in punitive daniages

pl.^ attorney fees against Al^botto

(^ 7} T1^e trial court then granted a motion for judgment notwithstanding the

verdict (A^JNOV`f) on. the age-rliscri:-xi-natloit eWn3 and, in ihe L-rent that the JNIOV were

reversed on appeal, gra^tp-1 a new trial on the issue ^^ age discrim-ination, Jelinek

appealed, asserting that -tl^e trial court erred in excluding cfxtain evidence related to the

constructive discharge theory. This court found that a iaew trial on the issue of age

discrimination was appropriate, but also that the jury found that Jelinek had failr-;d, to

prove coustructi^e discharge. Jehaz^k v, Abbott Laborator°te,5, 1.64 Ohio App.3d 6o7,

2oo5-0hiOn5696 (-i^th Diste) ("Jelinek IT').

} ,̂8) In attempting to retry the case, the cotirt derl.^^d two m.ist.rials, and the

case was assigned to another judge. Ttic constructive discharge theory was the subject of

more litigation uxitil 2t^^o when this cou^ hold that the mandate in Jelanek .1"1" would not

be construed as requiring the- new trial on remand to include a constructive discharge

theory. Jelinek v. xS`chr^^^^er, ioth Dist. No. o8AP--957, ^oio-OhzoMi22og 1 14.

d^f 9} In 2011, the case proceeded to trial again on the ^ge-d:sc..̂ iimraation ela.irL

The trial court i^sued preliminary i-€zlings on a ^ianiber of motions in 1iinii!e. The tria,l.

court restricted Jelinek to presenting e-vidence related to the sole remaining claim, age

discrimination, and pro:taibl^ed evidence regarding defunct dairns including r^tal3ation,

breacla of public policy, pro-fra;ssora estoppel, and constructive discharge. ^^^^^^ek was

precluded from re-ferring to the crime rate in Gary, Indiana, the (l^ialgty of the Lake ^^^^ty

territory, and any testiflnony referring to a z^ernorandum allegedly siWi.ng that all

esgrployees over 5o years old iv1th 2c years of service shoi.id. take early retirement.

^^j 10) 'fh^ 201:1 trial resulte£3, ln. a verdict for appellees. Jeli-nek appealed, assigning

the following as errors:

1. The trial court erred in admltt^.^±.g evidence -th^t was eil?.:cer
irrelevaril or even if relevant, exclusion was mandatory
under Evid.R. 4oi(A) because the probative value was
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substantially outweighed by the danger of unfair prejudice,
of c.onftision of the issues, and/or of misleading tlie jury.

11. The trial court erred in excluding rei.evaiyt evidence
favorable to ^e'iiiiek, whic^i. ^ould. not have been unfairly
preju(l7.cial to defendants.
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^
^

^
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II. The trial court erred in allrmir€g defendants to claim
Jelinek was pa-rt ^f a r^Ouc-tirsn in foree that oc(.'13rred i^
-19979 in faUing to corn^^l de^^ndants to produce requested
discovery relating to t^e 1997 reduction in fox°ce; in excludix ,
statistical evidence relating to the 1997 RIF; and in placing a
higher burden on Jelm^^ because he was deeme-d to b€^
^nduded of the reduction in force.

IV. The trial court erreden hmiting the scope of tne retrial#yy
e-xcl.udi^g any evidence of Jel.inek^ ^o-n,struct^^e disebarge.

V< The trial court erred in granting dir'ected verdict for
defendants on punitive damages because the court was not
prc-senf for the testi^^^iy of two witnesses and excluded
p-o_t^^^ive daixas.gus %ithmut reViewi^g the testimony of those
witnes,seL.

VI. 'I'be trial court P^-ed i-n. granting directed verdict ir: favor
of Gregory Lindberg.

V-TT. 1'he jury erred in r^fUng for the defendants on Jelinek's
age discrinzanation claim.

IIIII. The tr.-ta? court abused its discretion in not assessing
costs a;ai€^st defendants for all costs of the proceeding
through the appeal of the first trial and remand.

4

{$: III In his ^..rst assignment of error, JeIiraek argues that the trial couzt abtgsed its

discretion in admitting evideiiee of his wealtlr. "It is weU establi.sta.ed thaz the decas^on to

admit or exclude evidence is within -the sound d€scretio-n of -the trial court and that an

appellate court wfll not disturb that decision absent an abuse of disexe#ion. This is

because the trial er^ui-t is in a mu^hlbetter position than we are to evaluate the authenticity

of evidence and assess the credibility arid veracity of witnesse-s." (Citations omitted.)

America's MoorSource, L.L.C. u. Joshua.Horaaes, igi Ohio App.,od 493, ^olo-Ohfloa6296x
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11 27 (ioth, Dist.). (Citations ornitted.) rrAbs€}iit a-n abaise of discretion and material

prejudice to appellant, an appelleL^ court wiil not disbarb a trial court's ruling as to the

admissibiliV of evidence An abuse of d.iscretioxa cc3yi-noteti more than ^^ error of law

or judgment; :t implies that the ^^urt's attitude was unreasonable, arbitrary, or

-ur^^^^^onab1e." (Citations omitted.) Bruce u. Junghun, 182 Ohio ApP-3d 341, 347°48Y

20og-OhioT2151.} 11.9 (ioth Dist.)

{T1 12,^ In his opening statement, defense ^ounsel r^.^erred to Jelinek's "beautiful

l^orrte in a beautifua neiahbor^^od095 (Tr. Vol. TIY 303.) The txial. court sustained an

objection. De-fen^e counsel then referenced Jelinek's status in ^^^^ as a millionaire.

Ur. Vmlo Il, 305.) All objection was iustained as to the mgll_imnaire reference, but the

trial coue'. went on to state- "Obviously, e-vitlen^e mkv well conie in as to Mr. Jelinek's

finar3.cia1, posi-tion in 1997, which will ^e re1evaait, and the jury can decide what it r^eams

at that time," Maaphasis added; Tr. Vrle 11, 305.) In addition, Je1inek ab,^ected that

Abbott was allowed, over objection, to display a picture of Jelinek's home, and inquire

into the value Gf his 40.tK pWi.

fy(131 T^-uring has caseainachief, Je1inelk addressed his finances. He testified that

his house was paid off, and that prominent people such as the president of Ross

Lab^ratoric-s ancl. `l^ad Matta,'1'he O1iio State U-11niversity n:zen`s basketba coach, lived in

his neighborhood. Jelixaeh testified tliat he had Abbott stock worth ^^^er $i million, and

Vrien he was offered the PCDM job, he was a mil.laonaire.. He 1^ou;L!t his, wife "^ 1111r.)?

Mez°cedes" for ^^^istixaas becatflse "^^^ wanted a little toy." (Tr. Volo Il, 4.19.) Jelinek

^:^.^ th^r te^t fie^. that when his job was eliminated, 13.e lost ^xeep and worried about

paying his bills and ;^bout xaot having enough moiiey in the ^anke

fj 14} Ordinarily, in. actions -vvher^ only compensatory damages are sought,

e-vidence is not admissible to show the wealth or poverty. of tlie plaintiff or defendant.

Goodbt€rn v. Giei°I^art, i€3th Dist. No. 84AI'-43 (,TUlY 10, 1984). Here, however, Jel.i.n6k°s

f'^^^^^cial situation was at issu.^ because his claim for ^^inlaensa'tozy damages was based

entirely on emotional stress caused by his financial concerris. Jel.%^ek- testified tha-t he

had sleepless nights, tossag^g and turning, ^oMing about how much. money he had hi
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the banlZ, that he was very stressed about ino:ney, a.^id he was concerned about making

ends meet.

(Iff 151 In Ai-nerice.z's Moor .^ouz°c6r ^Lis court held that it was not an abuse of

discretion to admit a photograph of the def^ndant's home after he had testified a^^iit his

c^^wnarodden personal f'i^^a--aces, E-,ren if the evidence would be irrelevant under ordinary

circumstances, the photograph became relevant once the defendant put his us^rn

personal wealth-or purported lack thereof- at issue.. Id. at T, 27.

. {1 16} Jelin6l^ argues ila^^ the value of Els hoflxa.e and the sn7e of his 4.oiK accaunt

were zrrele-%,Yant to his ability to pay his bills since he could nok b^ expected to pay his bills

by selling his house or Hquidatang his 401K. The argur^^^^^^ ^^^dresses weight and

credibility rather than admissihility. The evidence was prohafi^e of the a?.leged emotional

distress. The trial court did not abuse its discretion in deciding the probative value of the

^^iden^^ as to the issue of emotional distress outweighed any prejudice, pai-deularly a;.z

light of Jelinek'^ own extensive testimony about his finances.

IT 171 Acc^rding1y5 it was not aii abuse of discretion to admit evideure of Je1iraek"^

^ealth,The first assignment of erTor is over-ru1ed,

18} In its second assignment of error, Jelinek contends that it was error to

refuse him the opportunity to present evade:zce that the territory he was assigned was an

undesirable territai-y in an undesirable area of the country, and that was Why he did not

want to move to Gaxy, Indiana. Jelinek argues'that evidence about the quality of the

#erritw-g^ was highly relevant to the issue of pretext aad: why his assi^ ent to #:h.at

territr^ry was less preferential than what occurred with other, younger eiriployeese He

daims it was also highly prejudieW to exclude ^vid^^iee that the territory had been

collapsed before it was given to him, and that his demrstioi -to a coIxapsedr econoin;call,^

unviable territory led to his e^^^^tional distress.

:T 19,$ Abbott was permitted to argue in clos^iig that the reason Jeliiiek did not

wa:it to move awav frorr, Columbus was that he did not want to leave his coinfcsrtable

house. Abbott ivas also allc^wed to argue that the decision maker, Karl Insaizi, -th^-ught

that Jelinek. would not take the Lake County, Indiana territory because he did not want to

leave his ^eautifal. house. Jelinek, however, was not permitted to argue that the reason he
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did not want to take the Lake County territory was that it had been collapsed frOM -12

ca^U^.ties to 2 prior to -t ^aein g offered to hiiny as wel' I as the fact tha' , the Gau, Indiana area

was raot a desa.rible place to live.

fl 20} Al3bott argues that the evidence about the quality of the Lake County,

^ndia-na territ^i-y bvas raot,^^ng more than an attempt t^ ^^^^odu^^ constructive dis^liarge

evidence for a cl^iim that wa..^ no longer part of the case. Abbott contends that the

^vidence, that Jelinek ^ouglit to introduce at trial was previously offered solely on the

consta•^ctive discharge claim to explain his daim of forced retirement. As such, Abbott

concludes that the trial court did not err in excluding a11 references to the Lake Cruntv,

Indiana ^er-ri:kary.

^^ 21} "It is fundamental that e0dence that is admissible for one purpose ^^^^ be

inadmissible for anot^^ ^urpose." State ex rede Brown v. Dayta^^ -WalleabPex .^ne,, I Uiio

St.3d 1,51.x 156 (1982) accord, Barneft v. Sexten, ioth Dist, Noo. o5AP--87t, 2oo6-ohao-

2271y T -14s see also Evid.R. io5.1 In eetablish.ing paeteA ,f ,[flf the plaintiff shows that that

einployer"s explanation is not credible, the trier of fact may, 'sut does not have to, draw the

inference of intentionol discr^^aLir3n without aaxy further evidence of discriminabion.a o,

Detzel v. Brush Wellmara, I'nc., 141 Ohio App•3d 474, 483 (6th Dist.200g), quoting Brock

v. Gen. Elec. CO,, 125 Ohio ^pp.3d,1-03, ^^^^ (ist Dist.1998)e

Il( 221 Tlere, evidence of the quali4y of the territory offered to Jelinek was relevant

to show that the affer of the territory vms paetextua1. ^Nidence that tI2i- te-n1o^ was

coIlapsed." from twelve counties to taa^ sho^^ before it was offered to Jelinek addresses

both the issue of pretext, and. the reasoa why "elelia^^k was reluetant to accept the terrztory.

`1li^ pretext evidence was critical to Jelinek's ultimate burden of proof ^-nd therefore its

exclusion was highly prejudicial. By taking the extreme position that any zx^ention of the

quality of -Che teriitory related only to ^o-astngctive discl-iargey the tria( court. abused its

discretion.

`` Evid.R, xo,5 states: "Wkz¢;rx ewfi¢^ence which is adniissaDls as to one parV €3r for one purpose but ¢xot
ada-tisstble as to another gart3* or for anEZtlx^^ liu:-pose is a¢drn%tted, the court, upon reqqest, shall restrict
the Since the :^01_a ury -was not pi•esented
with a ¢ ons1mctive disc^aF ge t^.eor<y or claixti, a 1iaz.atzng instruction as contemplated b^ E-M.:R. x05 ws:s nat
necessary.
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1123) Y.n. addition, the trial court excluded t^stimonv by Phil Pini, a Ross

salesperson, who had a conversation ivith Insani, vice pxesl.derit of sales. The

conversation occurred in August igggx a-nd concerned an alleged memorandum circulated

in 1997, indacatiixg that errLpla^^^s over 50 years old with 2-o years of service should take

early retirement, The ztaemox^andum was never produced, and Ross contends it did not

exist.

{T 24} Ross cc-iitends that Insani's statement to Pini was hearsay. Jelinek argues

that Iiisana`s statement about the memorandum is not hearsay and therefore admissible

ps a skatement of a paity opponent under Evid,R. 8o,L(D)(2). Ross further co^texials that

E. vid.R, 8®i.^^^(2_")' is inapplicable because Insani ^as. not. an agent of Ross at the time he

made the stAtement, liavi-ng retired cn. MaY7,1999•

{l 25) Evid.R. 8oi(D)(2) defines an adixa.issiorF. by a party opp^np-ra.t as not. hearsay.

Insani was a party opprbrFent in the 2011 trial. The rule applies to Insani's statement

because the statement wa..^ "offered agaiiist a party and is * * * the parV^ own

stateinent, in either an individ.ti.al or a representative capacity." ^vido^ ^oi(^)^^^(a).

Tlaus, the trial court erred in excluding Insani's statement.

26) Error in the admission or exclusion of evidence is grou^ads for reversal only

where substantial rights of the cc3mplaffi;ffI^ party were affected or substaratW justice

appears not to have been, done. Fa^^ta v, World B'anvfest ^iurcft, ioth Dast. No. o8APW

527, 2oo890h.i.om6qsq, 1, 7_:3. To determine whether a substardal right of the pxa^rtv

been affected, a reviewing court rnust decide whether the trier of fact p^oba1^ly would have

reached the same corac1us:cn had the error ixot occurred. Id. Here, ^^he trial ^^urt`s

decision to exclude all evideyzee of the La..^.^ Coiinty; Indiana territory greatly affected

Jeliriek°w substaiitaal rzkhts. Insani's staternent was higbly probative of whethe^ Abbotti

intentionally discriminated against older workers, ^id highly prejudicial to Abbott's

defense. Since the alleged memorandum wa.^ never produced, the jury F.:.a-n decide how

much weight, if any, to give t6 Insani's adinission, It is orily fair that the ^^^ry niust

appr^^^-iately reach its owii conclusions a-nd render its verdict after independently

evaluating and weiglxing the evidence presented in this case. °'Mien a new trial is

grafrted, it must en^^-npasw i(1. issues that come into doubt by the tainted verdict," ames
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v. Murphy, ^^^ Ohio APP.3d. 627, 633 (x^t Distox995). Because this case must be

remanded fc3r a new triai, we shall ad,dr^^s the remaining assignments of error that are

not clearly nioct in order to provide additional information to the trial court.

(Ti 27} The. ^^co'nd assignment of error is sustained.

fj( 281 Tra its third a.ssigalx^^^^^ of error, Jelinek argues that the trial cotixt erred by

aiowirag. defendants to r^aim 3eli^^lk, was ^^ of a 1.997 reduction in force %ithout

compelling defendants to produce discovery xelated to the Agg- reduction in force. The

^.ial court also excluded. Jelinek's staListacal evaderice related to the reduction in ftaxc;e, but

included aaury i-nstructic^^ that placed a heightened bixrd.en on. Jelinek because he was

part of a reduction in force.

{1^ 291 In Karsnak vo Chess Fzn. Carp.9 8th Dist, No. 97312, 2012-0kaiO-1359, 126p

the court stated:

In RIF cases, the fourth prong of the prima facae test is
modified to require the employee to offer additional direct,
circumstantial, or statistical evideuce tending to indicate -that
the ^inpl.oyer singled him out for impermissible reasons.
Ramacciato [v. Argo-Tech Corp.)? 8th Dista No. 84557,
2oo5-Ohio---5o6, 1 29. This prong „irsay be eskablished
through circumstantial evidence that the p`.ainti^was treated
less favorably tl-ian younger employees during t-he reduction--
in-#orce." B-raa^^son v. Price River Coa^ Co., 853 F.2d. 768, 77-t
(C.A.-to, 1988). "The purpose of the additional evidence
requirement is to ensure, in reduction of force cases, the, the
plaip-tiff has presented evidenee to show that there is a
chance the reduction in force is xiot the reason for the
terminatiau." Southworth [v. JIV. Trust Sec.3 Ixec.], 195 Ohio
,kFF.3d 3,57, 2oii---OMO-3467, 96o N.E.2d. 47/3, 1259 quoting
Asmo v. Keane, IRC.s 471 F.sd 588, 593 (6t^. Cir,2oo6)..

f1f,( .101 Here, the tdal court instrur-ted theJury, in relevant part, as 1,761lows:

Plaintiff alleges that he has presented evidence whica would
allow yotfl the jury to find the defendants [sic] stated reason
for the challenged employment decision is unworthy of
belief, arad. -ther^fore a pretext for discrimination.

Defendants' stated r.gason for the change in position was that
the same was a business decision fnat toc^^ ^^^^^ in the
context of a reduction in force. Ih the cfsiitext of a red^ctior<
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ih. force, an age discrimzna^ion. plaintiff carries a greater
burdcn of supporting allegations of discrimination by
eornang fe,i-ward weth. additional evidence, be it direct,
circumstantial or statistical to establish that the-ir age was the
reason they were reassignedo As long as the defendants'
employment decislons regarding plaintiff w^re, not based on
intentional age disc¢.imination, the defendants are P-nti-Lled to
considerable discretion in making business decisions sueb. as
reassignment.

(ir. Vol.VIIIa 1.787,)

10

31^ As can be seen, the trial court, instructed '.e jury that Jelinek needed to

come forward with add%tional evidence, but disallowed discavcry and inraductzon of the

evidence.

[If 32) if, when the case is retried, Abbott intends to argue that the el1minati(in of

Jelineles position was part of an overall r•educLion in force in order to ^eceive the

heiglitened jury instruction, Jelinek shouId, be allowed to rebut Abbott's claim by raeans

of statistical evidence. Abbott argues tbe, statistics are hTelevant since J-olinel- did not

assert a d^^^^rat^ ^-npact daimy bu^^ statistics can be us^^ to prove dascriznination L1 a

disparate inzpact case, but such evidence is unlikely to be sufficient in itself. Adams v.

Anaerztech &-msejnc,a 2,^j F.3d 414,423 (7th Cir.2ooo).

11133) "For statistics to be valid and helpful in a discrimination case, 'both the

methodology and the explanatory pr3wex of the ssat^^^ic^l, analysis ^^^.st be suffir%ent tr)

permit an inference of discrimination.r ,r Szmpson v. J Widlctnd-^^^s Corp., 823 F.,^d 937,

944 (C.A.6, 1987). "Unl^s the statistics, saan.diriQ alo-iie or in comparison, are suffi^ie-nt to

lead the -,nand naturally Lo the conclusion ^ought„ they have no probative value; they do

not move the proof one way or another. "{^^ short, tihe-i^ ^^^ef-tdness depends on all of the

snrxounding£acts and circumstances." Id.

IT 34) Accordirs,gly, t^^ third assignment of error is overruled as moot. on

remand, the trial court will decld.^ whether to allow statistical evidence oa!d. 'Whet..̂ ier to

oive the ngightenedjury instruction for RIF cases.

(T 351 In ibs fou^th assagnme-nt of error, Jelinek arg^^^^ that the issue of

constructive dis^^^arge should have been presented to the jury. °I'hzs issue has beeii fully
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litigated and addressed by way of ar,. earlier al?peal. and an crigmal action. Jeliraek II at

152; Jelinek ?). Schrzeader, 2010-OlaiO-1220, 16, 17. Therefore, regardless of whether

constructive discharge is -techni °°lly a distinct daim or only or^^ of two a]ter.°native

theories, th- trEa1 court acted in accordance with the laiv of the casf-, and this courVs

^a-ndate in excludinc, the issue of co*^^^uctive discharge.

36) The fourt:^i assignment of error is overruled.

37^ In its #iffla assignment of error, Jeliriek argues that the trial court abu^ecl its

discretion in granting a directed verdict on the issue of punitive damages. Jeli^^k

contends that the trial ^^urt judge was absent for part of the t^W wl^en two witnesses'

prior te,^^mriny was read to the ju-ry, and. that the unheard testimony supported a fin.ding

of conscious disregard sufficient to allow the issue of punitive dm-na,^es to go to the ,juiy.

J^ ^^^ Aniotion for direc^ed verdict is an issue of lu^ that t1^^ court reviews uia^er

a de novo standard of review. Cyrau v. Kleia^chmidt, 31 Ohio S Ao3d 84, 90 (1987')e 'I"he

evAd^^^e ^s r.o¢^strued most strongly in favor of the party against whom the motion is

made, and where reasonable minds could reach different conclusions, the motion must be

denied. Poszn u. A.B.C. -Votor Cour^ Hotel, 45 Ohio St,2d 271., 27^5 (1976). Ridley v, rZed.

Express Cbrp,s 8th Dist. No, 82904, 2004-Oh:aaa2543. Punitive damages are awarded

upon a showing of xraa.lice. Malice can ^onsist of a spirit of ill will or ^atred or conscious

disr^^ard of a Dlaintiffs ai.ghts. Id. at T 86.

(g(f 39) Jelizic>k argues that the testzm..r3n;^ of ,^auxes Sipes ard Charlic Fisher

indicated acanscious disregard for Jelinek`s r°iglit not to be discriminated against because

of his age. Abbott caiaterids that Jelinek mischaracterizes the evidence.

{I 401 The evidence for ptinita^e damages was sparse. Jelinek claarac^^iizes t:ie

te3timany of the hv(j witnesses as showing that nianagers, were either ncttr^^ed in age

discrimination or could not recall being trained in age discrimination.

IT 41} Our examination of the evidence reveals that Charlie Fisher, whc) at r,l:^

time was Jeli.nek's regional manager, testlEed that he could iiot rern.ember being trained

in age ^^^^minaticiz. He testified that the only thiug he could remember was "aecepting

differencesyFf but he could not rera`1 ^^ecificso (Tr. Vo1. VI, 1154.)
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ffl 42) James Sipes was the. human ^^esuar€°es iria.riag^^ responsible for

implementing the re-deployment. He did not play a part in determining which employees

would be selp-cted for re-deployment. He did. not personally coirapare the treatment of

Jc-.^^^ek, with a younger employee who received favorable ta eatnieiit froni the re-

d^pl^^ment, However, he finther stated that three people, at least one of thp-m a lawyer,

froni "corporate" looked at th^ ages of the people wcoie jobs were being eliminated. Sipes

tes^^d that he received training about age discrimination th^o-ugh internet access to the

corrapany's policies. He stated fi.^iat he was familiar vo.th Abbott's ^EOC policy and that

age dis€;dnianatiori was prohibited. When gked whe-ther he had sufficient traini^i- in age

discrimination to recognize issues -to bring to the aLtention of Abbott, he stated that he

had experts in the corporate office that he could rely -upoii, and he knew enough to be able

to admiflixster the ^^an.

a1431 The only other evidence of malice was Jelinek's ^est%^ orry that Insani's

secretary asked why Insaui hated him.

{^I, 441 Construing this evidence in -the light most favorable to JJeli^ekr he has failed

to establish that he was entitled to an instruction on punitive damages. At best, th^

^vidence shows that some managers did iiat receive formal instruction on age

discrimination, but to infer that Abbott exhibited a conscioixs disregard for Jelinek's right,

to be free from age discrimination requires a leap of logic not s^^^ortesi hy the eAdence,

The fifth assignment of error is c3^emiled.

[T: ^^^ In his sixth assignment of eiTorr Mine' € disagrees -with the trial court's

decision to di.sni.^s defendant ^"^regm-y Undberg by means of a directed verdict. Jeliiiek

admitted that the decision to abolish all the PCDM positions was -tiot discriminatory.

Rather, he argues that he was treated less favorably than younger PCDMs because he was

asked to redeploy to the Lake County, Xr, diana area.

{J:,'46} Shortly b€;fr^^e the- b educUon in force, .^.:.ndl:aerg started as the v%ce-presidenk

of sales and medical nu^^^^^^ in, Jur-e of -19970 Lindberg was present at a meebng with

Abbott HurLaa-n Resources and. a corporate attorney to disr-uss the d^eWor^s made

regarding the reduction in force. '1'^^ testimony at trial did not establissh that lAndl`aerg

made personnel decis:oms in -the re„deployme-nt. lindberg had been ip- :^^s positioix for
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four months and was not- familiar with the people involved. Rather, Ixisani made tbe

decision to send Jelinek to the Lake Co, rzty, and3ana territory. Lindberg did state that he

would bave had the option and opportunity to review pgfl-fog-m^^^ evaluations of the

affected employees, but that he did not personally go ffirough the available ar^^o-rmation to

see whether the company was treating older people less f^^^rably than younger people.

Jelinek argues, without citation to any authority, that. Undberg had a duty .to inquflre on

his own to ^^^ sure the decision to move Jelinek to Lake County, Indiana was not

discriminatory.

{I 47) Giveii the evidence that Abbott, ^s a corporation, did review the PCDM

positions, and Lindbe.g`s ua,.famffiati-ty Aftb. the indi-viduals involved, Tiagdberg's failuxe to

review the re-deployixients of the ^CDMs persaflially z..^ ixat suaficient to show a conscious

disregard. for Jelinek's eights siicb. that he could be ^^sonaliy liable for tlie alleged

dascriminatione

i^ 48} 'I`b.^ sixth assignment of error is ^ven-u4ed.

^1f 49) The ses,ren'^i assign^ent ^^ error is a manifest weight argument regardin-0
the jury vexdict in favor o#'Abbott. Because this case must be remanded frjr a new trial,

the as-Rignment of error is inoot.

{T1 50) In the eighth assig-ament of error, Jelir€ek argues that the traa7. ^ouxt should

have assessed costs against defendants for all the costs of the proceeding tbrough, the

4ppeax of the fixst, trial and rer.^aj.1d..

51.1 In Jelinek 11„ tfais court's judgment entry remanded the case for a new tral

and assessed costs againA defendant:s. Jelinek contends that this jud&ment entry was

meant to assess all costs against defendants from the beganniiig of the case up to the

judgment entry sndelir^^k 11

11(S21 A trial court is autborc:Ezed to award costs under C<^ .R. 54^D.)3 which provides

that unless pAowided by a statute or by the Civil Rules, costs are to be aivarded to the

prevailing party uDless the court decides otherwise. 'I`.e assessment of easts is a matter

within the discretion of the traal court, and, absent an abuse of discretion, the trial court's

decision i-nust be upheld. Keaton v. Pike Comaaauni^ ^osp.P ^^^ Ohio A;.^p.3d 153 (411

DisU997), citixag Vance v. Roedersheirner, 64 Ohio St.3d 552 (1992)..
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($ 53) However, App.R, 24{R) defines costs as "eall expense incurred in

preparation of the record i^ielo.ding the transcript of proceedings, fees aRowed by

law, aixd the fee for filing fhe appeal. It does not mean the expense of printing or

copying a brief or an appendix.°° A.pp.R. 9-4{A)(4) pez mats the oo€ia°t of appeals to order

these costs as it sees, fit if the judgment appealed is affirmed or reverseri in part or is

vacated. This court only assessed the costs associated with the appeal in Jelinek 11 against

defendaaats. Because this case must be remanded -for a xxebv trial on the age disc^hiation

claim, the ^^maiziang arguments in this assignment of error are rcndexed moot.

(¶ 54) The eighth assignment of eaTox is overruled.

{¶ 551 Based on the foregoing, Jeiznek`s second assignm^nt, of eiTor is sustmned,

and the oasu is remanded to the Franklin Cou^yty Coiirt of Common Pleas for further

proceedings ari accordance with law and co^sisterzt with this de6Asion. Assignments of

error oiie3 three, four, five, six, and eight are overruled, and assignment of error seven is

rendered moot.

Judgment affirmed i-n part and
reversed in ,^art., cause remanded.

BROWN, J., eor^cur&
DORRIAN, J., concurs in pait and dissents in parL

DORRLAI*3, J., concurring in part; dissenting in pa.-rt.

(^ ^^^ ^ concur in pail and respectfully dissent in part from tf:e majority. I

ultimately would affi-cm.. the trial court`s decision.

{i( 57) 1 concur zvitli the majority that the trial court did not err in admitting

evidoxaoe of,Ieligaek's wealth. I would oveml^ the first assignment of error.

58) 1 dissent -ilrom the majority anal, would find that the trial c.o€-t did ra^^ er.r an,

excluding evidence regarding (i) the dismal state of the Garv, Irad%ana ^erratoTT, ay-IcI (2)

the conversation between Mr. Pini and Mr. Iusani regarding an. alleged report Gf Abbott`^

efforts to force refi^ements. As to the state of the territory, I disagree that sudi evidence is

rulevarat to the elem-ent of pretext or to the Ciaim ef emotional distress. Therefore, I

believe that tfie resolution of this portion of the ^^coiid assignment of error d^^^ids on

the resolutioix of the fourt.,.^ assaprnent of error. Regardirag -Clie fourth assigriment of

erro.-, I concur with the n-iajority that the trial court did not errbu limiting the scope of
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retrial by not at.lowing the question of constructive discharge to be retried. Because I

would overrule the fourth assignment of error, z would a^^^ overrule ;•-he second

assignment of error as to the exclusion of evidence regarclhgg the state of the territary.

(1593 As to the conversation between Mr. Pini and Mr. Insani regarding ^the

alleged report of Abbotk's ^`#"ozts to force retirements, I believe ^uch testimony would b^

hearsay and is not excluded pursuant to Evid.R. 8o1^^^(_9)a Furthermore, in flie appeal of

the ^^ triaI, this court found ^th;^^the taial couit did not mT in excluding the same

tesdino-ny for lack of perss3nal knE^wledge. Jelinek v. Abbott .^^^ratoTies, j(q. Ollio^

App.3d 607, 2oo5m^^^lo-5696Y '^ ^^ (ioth Dist.). Therefore, I would also overrule the

second assig-nmeiit of siTor as to the excIusior^ of evidence regarding ihe conversation

k^^tw^.^rk Mr. Pini and Mr. Iiisarii.

[1[ 601 Because it sustained the second assignment of error a^^ finds that a new

kaia^l is necessary, the ma^^ri^y did not deter^^^ the third assignmeail of error as to

wv^iet;.^^r the -tri^^ court erred in ^^^wing A.^bott to claim a reduction in force at trW. 1„

however, Woul.d find there was iio error in fifi,^ regard, as nothing in tilis court's remand

orders from ]ehnek, 2005-Ohio-56967 pa^f-c:luded Abbott from arguing a red-a^au. iin force

theory at the xiew trial.

c^ 61} The major^ty did deterinine the ^hi-rc^ assignment of error as to -M^ether the

trial couit erred by failing to compel discovery of and ex:luding statistical ^vid^licr: which

J^^ip-ek deterng^^erl -was relevarit to the reduction in force. He-re, the majority found error.

I dissent from the maj^nty on this finding. Regarding tne motion to compel, Jelinck. had

ample opportunity to make such a motion prior to tria:l and did -not do so until the eve of

tr%al. An his brief, Jelin6k admits that he had been requesting this same discovery since

the beginning of the case. Hf, also states that Abbott asserted the RIF theory at the redxza:l

i:APr.il 2007. Jelinek does not sakisfactorfly explain why he waited alrnost four artd one-

haJ.f years to pursue a inotion to compel discovery of this stawisticsal infr>:emat€on. The

motion to compel was filed September 2, 201y, ten days befor^ the trial started oll

September 12, 2011. Jelinek argues that such. ^^^^ovea-y did not ^ecoir^^ relevant until the

court's raling of AtagUSt 24, 2011 ^O d^uy his motion -tn limine to exclude references to the

1997 RTFe Jelinek states that he fil.ed the motion fln. J.fnl^IP- ir^ 2008. Given the scope cyf
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discovery nga.y have turaned on the trlal court':s ^^^solution of the motion in limine, Jeiinek

could have requested a, trial eourt ruling on the xrir^^on zE linil^e well in advance of trial.

'I"he.re is no 1nd:i.cation tbat Jel:^nek did. Instead, the motion ir. lan-iine appa^en*,ly

languished for three ^ears. Furthermore, nothing prohibited Jelinek from pursulag

discovery in antl6patios^ of a possible adverse ruling oa-^a his motion in llrnine. Regarding

the ex€ hasion of statistical evidence he did have, Jelinek (lgd not disclose its expert witness

or expert report in advance of trial. 'raking into consid^rati.on. the procedural history of

this case, the fact that the complaint was first fffled in September ig'^^, aiid the fact that

the motion to compel and request to present statistical evidence were made so late irA the

game, I cannot say that it was an abuse of discretion for the trial court ^^ deny the niotion

to compel or exclude the statistical evidence. Therefore, I would overrule the third

assipment of error.

{T 62) As noted above, I concur with the majority in overruling the f^urtb

assignment of eiT€ar.

63) 1 concur with the majority that the trW court did ^^^^ erT in grantiaig a

directed verdict i^ fa-vor of Abbott on the issue of punitive damages. I would averrite the

fifth a,.^sigrimen^ of error.

64) 1 cea^eur with the mqjoriky that the trial court did ziot err in graD.i^ng a

directed verdict in fwr€^^ of Gregory Lindberg, I would overrule the s-ix^h assignment of

error,

i^ 65) Because it sustained tli^ second assg^^iment of error and found that a new

tHal is xiecessaay, the majority found to be xnoo# the seventh assignment of grror^ and the

qtiestion r^t' whether the jury erred in rallng in favor of Abbott on Jelineles ageLL

disr,rimlnation claim. I -wotild, however, overrule the seventh assignment of error, as I do

not believe the jtiry erred ira its determination.

i^ 661 Finally, 3cone;^^ with the majority that the triai court did not err in riot

assessing costs a,^aimt Abbott for all costs of the proceeding through tl-ie appeal of the

first tria'l. a-nd remand. I would overrule the eighth assignment of error.
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`^( 67} For these .^^^^ons^ I ^oWd overrule all of a^^eBant's assignments of error. x

respectfuLly dissent from the majorit3's order to remand the case to the tr-'al coui-t for a

new tria and I would affirm. the judgnient of the trial court.
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[Untal this opinion appears in the Ohio Officia& Reports advance sheetsF a# may be cited as
State ex rei. Jelinek v. Schneider, S€^^ Opinion Noo 20i0-Ohao-5986:1

NOTICF

This slip opinion is subject to tornial revision before it is published in

an advance s}zcwt of the Ohio Official Reports. Readers are requested

m promptly notify the Reporter of Deci sions, Stip^erne Court of Oltio,

65 Sauth Front Street, Columbus, Ohio 43215, of any tv^ographical or

other formal errors in the opiniot:, in order that corrections may be

xna.de before the opinion is published.

SLIEP OPINION No. 20 1 Q -O:Eifto-598b

'^iEE S'^^TF, EX RELr JELINEK, APPELLANT, V. Sr-'^^ ^ER,oJg DGE, ET AI..,

Af°PELLEESa

I (intil this opinion appears in the Ohio Ofricia.l Reports advance sheets, it

may be cited as State ex ret Jelinek v. Schneider,

Slip Opinion No. 2010xOhiow5986^1

Court of appeals'judgment &nying-petition for writs of mr^^ck-rmlis, procec^^^tic),

an^^rohzbatio€a r^j^rmed - Court of common pa'easjudge did not pat€^itlj,

elisrega,^el Me court qf appeals' marada8e on rer^iarad.

(No. 2010-0824 Submi-kted November 16, 2010 ---- D-Icided

December 14, 2010.)

Am-,i^;Ai, from the Court of Appeals for Franklin Cotinty,

No. 0$AP-957. 2010¢Ohio-1220.

BROWN, C.J.

R) This is an appeal from ajudameiit entered by the court of appeals

d-vnyi^g a petition for writs of mandamaxs, procedendo, and prohibition to ^^mpel.

appellees Franklin County Court of Common Pleas and Judge Cliarles A.
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Schr-eider to carry out the ^^iurt of appeals' mandate in a previous appeal by

aliowi^^g appellant to allege constructive discharge in conducting a new trial on an

a.geLLdiscrimaria.tion claim. Because the common pleas court and :Cudge Schneider

did not patently and unambiguously disregard the coult of appeals' mandete, we

affirm theJud^ent of the court of appeals denying the requested extraordinary

re1iei:

Facts

fl( ^^ In September 1999, appellant, David A. Jelinek, filed a complaint

in the Franklirt. County Co-url of Common Pleas against appellee Abbott

Laboratories, Ross Products Division ("Abbott") and several current and fonx^er

X-bbatt employees, including appellees Karl V. Insani and Gregory A. Lindberg.

Jelinek alleged that "j[a]fter 30 years in various saies capacities with Ross

Laboratories afl-id the Ross Products Division of Abbott Laboratories, [h^) was

r^ta1iated against, d^rnoted and constnictively terminated by defendaeits on the

basis of Iiis age." Jelinek sought damages. After the common pleas co-urt granted

summafy judgment in favor of the defendants on all of his claims, he appealed.

f^^1 In his assignments of en-or, Jelinek claimed that the trial crilrt had

erred in granting summary judgment on. the claims of age discrimination,

promissory estoppel, constructive discharge, retaliation, and ivrongful discharp,e

in vioiatioz^ of public policy. In ;epte.rnher 2001, the Court of Appeals for

Franklin County reversed the judc-,,ment of the trial court otz the claims of age

discrimination, promissory estoppel, and constructive discharge and remanded the

cause to that ^oLirt for further prr;ceediiias. Jelinek v. Abbott Laboratories (Sept.

13, 2^01-1), Franklin App.. No. O1."I'-217, 2001 WL 1045534 ("Jetanek- T"), The

coui-C of appeal s^.^:^^nned the judgment of the trial ^otirt on the reflnaariin^ claims.

id.

(1,A) Oti remand, the matter proceeded to a jury trial before Judge Jo:h.n,

P. Bessey, and the jury returned a vei-di^t against Abbott, insa,.wd, and Lindberg on

2
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th^ a--ae-discrimlnatlon, claini, ewarding Jelinek $700,000 x^z ^^i-p-pensatory

damages for emotional distress, $25,000,000 in punitive damages, wid attomey

fees. Although the jury found in favor of Jelinek on liis age-discrlminatloii claim

based on his job transfer to Lake County, Indiana, the jury answered in an

interrogatory that he did not prove by a preponderance of the evidence that "the

transfer resulted in working conditions that were so intolerable that a reasonable

person would have been compelled to 3esigei from his employment with Abbott."

Thus, the jury found in favor of the defendants on Jelinek's claims for

conitructzve discharge. The defendants also prevailed ozi Jelinek's promissory-

estoppel claim.

t^( 51 On June 1-3, 2003, Judge Bessey ep-tered a judgment

notNvith stan.ding the verdict ("J.NOV") in favor of the defendants and against

Jelinek on his age-dxscrimlnation claam. lb the altematave, the judge ordered that

"sdefefidants' motion for now trial on pl.aantaf.f's claim of a^e discrimination is

hereby conditionally granted should the JNOV in favor of Abbott Labcsratofies5

Karl V. Insani or CjTe,^^ry A. Lindberg be vacated or reversed o^i a^^eal." In the

same judgin.ent entry, Judge Bessey entered iud^iiient in favor of the defend^it;;

on. Jelinek's promissory-estoppel and constra.3.ctive-discharge czaims.

^I 61 Jelinek appealed, and the defeaadants cross-a^^ealled. Jeli^ek

raised several assignments of error, ircludiflig one relatirag to his canstru.ctive-

d`zscharge claim:

IT 7} "IV, The trial court erred in excludiiig certain evidence related to

^laintaff's constructive discharge claim whicn resulted in an. adverse .ju^y verdl^:^t

oz plaintitY ^ cotistructive dlstihat-ge clairn..,^

^^ ^^ In October 2005, the cotirt of appeals reversed the judgment of the

cr:n.:Eman pleas court insofar as the court granted the defendants' motion for

judgmeiit: notwithstanding the verdict on Jelznck's age-discrinilnation claim, but it

affirmed the portion of the judgment condit1ona.1y ,^anfing the defendaepts'

3
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motion for a new trial on. the agemdisciimlnat^on c1alm, s.^efinek v. Abbott

Laboratories, 164 Ohio App.3d 607, 2005^Oh<o-5696, 843 N.E.2d 807 (dsAlin^^

IF). The court of appeals €^^effuled Jeliiiek=s assignment of error regarding the

constnactiveydischarge claim.

J^( 91 Two reerials of Jelinek's ageNdiscrimina.ta^.^rz claim ended in

mistrials, aind Judge Bessey recused himself from the case in February 2008.

Jtjdge Schiieider was then assigned to the case. in Septeniber 2008, Judge

Schneldei• issued a decision stating that "the scope of the ne-w tnal is confined to

the age-discrimlnatlon claim atid exclijdes a retrial of the cor,str^cti ve-dlscharge

claim, includiiig facts or allegations tllat relate to that claim."

{T^I, 101 The next month, Jelinek filed a complaint in the court of appeals

for writs of mandamus and procedendo to compel the common pleas court and

Judge ^chEieider to conduct a new trial on the issue or claim of const-ucti^^e

dlseliarge in the context of his age-discrir^^inadon claim. Jelinck also sought a

writ of prohibition to preverig the common pleas court and Judge Schneider from

disregarding the cs^^^^ of appeals' mandate in Minek 11 by excluding evidence of

constructive discharae in the ra^za.l of ^.zs age-dzscrimina.tlon claini. AppelAees,

Abbott, Insani., and Lindberg, intervened as additional respondents in the writ

action. Following the submission of evidence and briefs, the court of appeals

denied the wa-lts. '

11) Jelinek appealed from that judgment, and the cause is r^o'w before

the court as an appeal as of right.

Jaegal Analysis

12) Extra.ordlnary relief is appropriate to reqiizre a lower court to

comply -Mth and not proceed contrary to the mandate of a superior court. See

&€^^^ ^x rel. Non-Etnployees of Chateau Estates Resident Assra. €P. Kessler, 107

Ohio St.3d =.97, 2005-Ohio96182, 837 NEU 778, T 14 (inandwnus and

procedendo); Stati., ex rel. Danziger v. Yarbrough, 114 Ohio St.3d 261, 2007-

4
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Ohion4009, 871 N.E.2d 593, ^ 8 (prahibitlon), This precedent is supported by the

lawLLof 4.he-case doctrine, which "is necessary to ensure consistency oa results in a

case, to avoid endless litigation by settllng the issues, and to preserve the structure

of superior and inferior courts as desl€a^ed bv the Ohio Constitution." Hopkins v.

Dyer, 104 Ohio St3d 46:, 2004-Ohao-6769, 820 N.E.2d 329, 1 15. "The portion

of the [lawmof-theLLcase] doctrine generally applied ln. extraordinary-wrift cases

provides that `la.^^^ent extraordinary circumstances, such as an iiiterreizing

decisloiz by the Supreme Court, an inferior court has no discz-etloli to disregard the

inandate of a superior court in a prior a.ppeal in. the same case.' " State ex r•e!

Dannaher v. Cram^^'€^rd(1997), 78 Ohio St.3d 391, '394, 678 N.E.2d 549, qtiotlng

N€^tati ip. Xol€xn (1984), 11 Ohio St3d 1, 11 OBR 1, 462 N,E.Zd 4 10, syllabtis.

13) Nevertheless, neither mandamus, procedendo, nor prohibition will

issue if the paily seeking extraordinaiy relief has an adequate remedy in the

ordinary course of la-vv. See State ex ret Mosier v. F^^rnqf, 126 Ohio St.3d 47,

201 O-Ohion2516, 930 NoE.2-d 305, ^ 2 (mandanius asid prohibition); Stafe gx reL

Hazel v. Bender, 175 Ohio St.3d 448, 2010LLO1ii€s-2112, 928 N.E.2d 1092, ^ 1

(pi-ocedendo). "In the absence of a patent and u€aambig,,eous lack of juiisdgction, a

court having general ^^^jW--matter jurisdiction cati determine its own

jurisdiction, and a pa,rty contesting that jurisdiction has an adequate remedy '^y

appeal." State ex reL Pl€znt ij. Cosgrove, 119 Ohio St3d 264, 2008-Ohio-3838,

893 N.E.2d 485, T s.

^T^ 14) The court of appeals is in the best position to int.ei-pret its own

mandate in ^^^inek H and determine whether Judge Schneider violated that

mandate. See, e.g., Sta.te ex rel. ^yle v. Bessey, 112 Ohio St.3d 119, 2006-Ohits6

6514, 858 KF.2d 383, TI 12. The court of appeals e;€presslv determined that its

prior niandate in,relinek 11 did not order retrial of Jelinel^^^ ^onstructx.ve-di^charge

theory a€id that Judge Schneider had "not acted in a manner incoiislstexit with this

court's mandate in ,}^elrnek II " State ex ^^t Jelinek v, Schneider, 10th Dgst. No.

-S
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08Al:'-957, 2010-Ohio-1220, T 15 and 17, Moreover, "the use of extraordinary

relief to enforce a judgrDetit is not widespread, because s^^the availability of o`dier

means of en1°orcement, e.g., motion for contempt." Dzim v. Celebrezze, 108 Ohio

St.3d 385, 2006nOhioLL1195, 843 N.E.2d 1202, T 14; ^tate eat reL ^^^jsk.7* v.

Perciak, 113 Ohio St.3d 486, 2007-£3hiom245'j, 866 N.E.:2d 1070, 1 16.

151 The common pleas court and Judge Schneider did not patently and

unambiguously disregard the court of appeals' maaidate in Jelinek II, Je11nek- has

adequate remedies in tYae ordinary course of law by a.ppeal. and by motion for

contempt to ctiallenge Judge Schneider's z-ullngs on remand. See Dzina, 108 Ohio

St.3d -185, 2006-Oh1o-1195, 843) NE.2d 1.202, 1114.

ColacEusi^^

11161 Based on the foregoing, the court of appeals properly denied

Jelinek's request for extraordinary relief in mandw-nus, ;Droceden.da, and

prohibition. Accwrd^^gJ y9 we affirm the judgment o1"the court. of a^^ea1s.^

Judgment affirmed.

LUNDBERG STRATTON, O'CONNc3:k, O"Drsr^E-,L.L., Lk:^-ar^^ii,;R, and Cuip,

JJ., ConWur.

J., ^^^^ctirs in judgmerlt only.

Law Offices of Russell A. Kelm, Russell A. KeIm, and doan.ne W. Detriek,

for appe1lari4,

Roii O'Brien, Franklin. Couiity 13rosecutir^g Attorney, and Patrick J.

Pieciniiiiii, Assistant Prosecuting Attorrzey, for appellees Franklin County Court

ol' Comm^.^n Pleas and .iudge Charles A. Schneider.

1. We deiIy Telgiiel^'s request for r^ra^, ^r^.a^^^t. This case does xEot raise an^^ c^rinplex fac^kil or
legal issues, and t^ parties ' briefsaro surr'i.cientfor iis to resolve ft case. ^:^t^te sx re1. C:ordr^^ i^
Yvfarshal€, 123 Ola3o St.3ci 229, 20Q9-Ohio-4986y 915 N.E.2d 633, 1[ 41.

6
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^^^^ary ^en.na 2010

Winston & Strawn., L.L.P.} Janies F. I-Iursi:, lC^^^ek J, Sarafa, and Samantha

L. Max-fiel.d 2 ; and Vorys, Sater, Seyn.o;sr and Pease, L.L.P., Michael G. Long, and

Lisa Pierce Reisz, fior appei.lees Abbott Laboratories, Ross Products Division,

Karl V. °^sani, and Gregory A. Lindberg.

2. The xtiotiora for adiii%^^^or-, pro hzc vice of Ja^^^s F. Hurst, Derek J. Sarafa, and ^amantl:aa L,
M^x^'ielcE by LI sa Piurce £t.^^sz is grwit:,d.
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IN THE COURT OF APPEALS OF OHIO

T'EI^^^APPEt.LATE DISTRICT

State of Ohio ex rol. David A. Jolinek,

ReIator,

v. No. OBAP-957

Charlos A. Schneider, Judge, Franklin . ;REGULA^ CALENDAR)
County Common PIeas Court and
Franklin County Common Ploas Court,

Respondents.

D E C S O NI

Rendered on March 25, 2010

Law Offices of Russell A. ^^lm, Russell A. ^^lm and
Joanne W ^^tfick, for rolator.

Ron O'Brien, Prosecuting Attorney, and Pattick Piccininni,
for respondents.

141inston & Strawn LLP, James F. Hurst, Derek J. ^at-afa and
Samantha L. ^^^xfieldP Vonls; Sater, Seymour and Pease,
LLP, tVYchael G. Long and Lisa Pierce Reisz, for intervening
respondents Abbott Laboratories, Karl V. lnsani, and
Gregory A. Lindberg.

IN PROCEDENDO, PROHIBITION AND MANDAMUS
ON 0B,^^CTIONS TO THE MAGlSTRATE°S DECISION

KLATT, J.

ff 11 ReIator, David A. Jelinek, commenced this original action in mandamus,

procedendo, and prohibition seeking an order compelling respondents, Franklin County
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Court of Common i''ieas and the Honorable Charles A. Schneider, to carry out the

mandate of this court in Jel/nek v. Abbott l-eborelories, 164 Ohio App.3d 607, 2005m

Ohia45696 (r,Jelinek ll") by conducting a new triai on reiator`s R.C. 4112.02(A) and

4112.99 age discrimination claim that inciudes relator's constructive discharge theory.

Abbott Laboratories, Gregory A. Lindberg, and Karl V. insani (collectively fFAbbott'°) have

intervened as respondents in this action.

1112) Pursuant to Civ.R. 53 and Loc.R. 12(M) of the Tenth District Court of

Appeals, this matter was referred to a magistrate who issued a decision, including

findings of fact and conclusions of law, which is appended 'i;ereto. The magistrate found

that this court's mandate in Jelinek ll did not order the trial court to re-try relator's

constructive discharge theory, Essentially, the magistrate determined that because

relator did not challenge the validity of the trial court's judgment on relator`s constructive

discharge theory in Jelinek ll, this court's mandate in Jelinek ll did not address that

aspect of the trial court's judgment. Therefore, this court's mandate did not order the re-

trial of that theory. Because reiator failed to show that the trial court acted in a manner

contrary to this cmart's mandate in Jelinek /f, the magistrate has recommended that we

deny relator relief in mandamus, procedendo, and prohibition.

{^(3) Relator has filed object;ons to the magistrate's decision. Although relator

has asserted five separate objections, the objections are closely interrelated and, in part;

redundant. Therefore, we wiii address them together.

J1^4) The heert of the issue presented here is the scope of this court's mandate

in Jelinek !l. Relator argues that constructive discharge is not an independent claim, but

rather, an adverse ernployment action that satisfies one of the elements of his R.C.
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4112.02(.^) age discrimination claim

3

Therefore, reiator argues that when Jefinek ll

ordered a new trial on reiator's age discrimination ciaim; this court`s mandate required

the trial court to permit relator to prove age discrimination pursuant to a constructive

discharge theory. Because the trial court refused to allow relator to prove age

discrimination and da mages based upon this theory, relator contends t'hat the trial court

acted contrary to this court"s mandate in Jelihek ll. According to relator, the trial court's

disregard of the mandate in Jelinek #f er€titles relator to relief in mandamus, prohibition,

and procedendo, We disagree.

{^5} The trial court judgment at issue in Jelinek !I states in relevant part:

It is fLirther ORDERED, ADJUDGED and DECREED that
judgment be and hereby is entered in favor of defendants
Abbott Lahoratories, Inc., Karl V. insani and Gregory A.
Lindberg (collectively "defenaants") and against plaintff David
A. Jelinek on his construetive discharge claim.

It is further ORDERED, ADJUDGED and DECREED that
judgment notwithstanding the verdict ("J^OV°) be, and
hereby is, entered in favor of defendants and against plaintiff
David A. Jelinek on plaintiff`^ age discrimination claim.

{¶6} It is clear from these separate paragraphs in the judgment entry that the trial

court treated reiator's constructive discharge theory as a distinct claim, separate from his

age discrimination ciaim. This separate treatment arose from the way the parties

presented the case to the jury.

{17} Reiator presented two di.stinct damage theories in connection with his age

diSC;~iMination ciaim. These two theories are reflected in separate jury interrogatories.

First, the jury was asked whether relator proved by a preponderance of the evidence that

Abbott intentionally discriminated against relator because of his age when it transferred
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relator to Lake County, Indiana. The jury answered "yos" in response to this

;nterrogatory. (Jury interrogatory II(A)(4)j.

1581 Then the jury was asked the tollowing question:

If you found for Plaintiff on his claim of age discrimination with
respect to his transfer to Lake County, Indiana, did Plaintiff
prove by aprepondorance of the evidence that the transfer
resulted in working conditions that were so intolerable that a
reasonable person would have been compelled to resign from
his employment with Abbott?

f^9) The jury answered this interrogatM in the negative. (Jury Interrogatory

II(C)(1 )). Ther-afore, the juryaxprassly rojaotad ralator's constructive discharge theory

and refused to award any damages based upon this theory.

J^(^^1 Thereafter, the jury was also asked the following question:

If you find that Plaintiff suffered damages as a result of age
discrimination, and was not compelled to resign as of
March 31, 1998, how much do you find that plaintiff is entitled
to recover for(. ]

1^11) The jury answered this interrogatory by awarding relator $700,000 for

"omotional distrass.°" (Jury Interrogatory II(C)(2))o The jury's response to. this

interrogatory indicates that the jury rejected relator's constructive discharge theory but

accepted relator's emotional distress theory. Because the jury expressly rejected ralator's

constructive discharge theoryP but still found Abbott liable for age discrimination and

avvardad damages based on emotional distress, the trial court entered judgmont on

constructive discharge and age discrimination as if they were separate olairrs,

^^) Notably, in his appeal of the trial court's judgment, relator did not challenge

tl•ie trial court's treatment of his constructive discharge theory as a separate claim. In fact,
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in his fourtti assignment of error in Jetinek 11, relator referred to his constructive discharge

theory as a separate and distinct claim:

IV. The trial court erred in excluding certain evidence related
to PIaintiff`s constructive discharge claim which resulted in an
adverse jury verdict on PIaintiff s constructive discharge claim.

1T1.3} Therefore, relator's assertion here that constructive discharge is not a

distinct claim contradicts his own characterization of that theory of recovery. Moreover,

even if relator is technically correct thit constructive discharge is not a distinct claim,

relator did not challenge the trial court°s treatment of his constructive discharge theory as

a distinct cIaim. In fact, relator encouraged this court in Jelinek // to treat his constructive

discharge theory as a separate claim.

fJ14) We also note that relator's fourth assignment of error is tho only assignment

of error that expressly addressed his constructive discharge theory. This court overruled

that assignment of error in Jelinek H. Although Jelinek #/ reversed the trial court's

judgment on relator''^ age discrimination claim, it rejected relator°s only challenge to the

trial court's resolution of his constructive discharge theory. Therefore, we agree with the

magistrate's determination that the mandate in Jefinek it did not order the retr4 of

relator's constructive discharge theory.

^T151 We reach this conclusion regardless of whether constructive discharge is

technically a distinct claim or only one of two alternative theories that relator asserted in

attempting to recover darTiages for age discrimination. In either event, the way these

issues were presented and argued on appeal indicates that the mandate in Je#inek El did

not order the retrial of relator°s constructive discharge theory.
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IT161 Given the scope of the mandate in Jelinek 11, relater is not enfiitled to the

Yelief he seeks. As noted by Ahhott, releter is not entitled to a writ of procedendo

because Judge Schnelder has not refused to render judgment in the underlying

proceeding nor has Judge Schneider delayed in proceeding to judgment. State ex rel.

CNG Fin. Corp. v. !4ledel, 11 ; I Ohio St.3d 149, 2006aOhie-5344, 120. Rather, relefier

seeks to prevent Judge Schneider from proceeding in a manner relator believes is

contrary te this ceurt`s mendate in Jelinek H. Therefore, there is no basis for a writ of

procedendo.

{¶17} Second, relator is not entitled to a writ of prohibition because Judge

Schneider has not acted in a manner inconsistent with this court's mandate in Jelinek 11.

A writ of prohibition is an extraordinary writ granted to 'irestrein inferior courts and

¢rihunals from exceeding their jurisdictien.°° State ex ral. Tubbs Jones v. Suster, 84 Ohio

St.3d 70, 73, 1998LLOhio-275. Judge Schneider did not exceed his jurisdiction or act in a

manner contrary to this ^ourt°s mandate in Jellnek llo

1,118) Lastly, relator is not entitled to mandamus relief because Judge Schneider

is not under a elear legal duty to reWtry reletor's constructive discharge theory given the

scope ei this court's mandate in Jelinek 1!.

1^19) For these reasons, we overrule releter's five objections.

{¶201 Respondents have also filed objections to the magistrate's decision.

Respondents argue the.t relator is not entitled to relief in mandamus, prohibition, and

procedendo for the additional reason that relator has an adequate remedy at Iaw-the

right to appeal Judge Schneider's interpretation of this court's mandate in Jelinek ll

tollewing the rew triaf of relators age discrimination claim. Because we agree with the
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magistrate°s doterrTiination that rel^tor is not entitled to relief in mandamus, prohibition,

and procedendo for the reasons noted above, respondonts` obJections are moot.

^.(211 Follovving an independent review of this matter, we find that the magistrate

has properly determined the facts and applied the appropriate Iaw. Therefore, we adopt

the magistrato's decision as our own, inoluding the findirgs of fact and oonolusions of Iaw

contained therein. In accordance with the magistrate°s deoision, we deny rela#or's

request for a writ of mandamus, prohibition, and prooodondo.

Relator's objections ovorruled;
writs of mandamus, prohibition, and procedendo denied;

and respondents' objections moot.

FRENCH and CONNOR, JJ., concur.

A43



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DI STRI CT

State 6f Ohio ex rel. David A. Jelinek,

ReIator:

V.

atiaa

^^^^^^

^ S-ep^^CL C^x

^^ ^^^^tj,

•
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MAGISTRATE'S DECIS1ON

Rendered on September 25, 2009

Law Offices of Russell A. KelmP Russell A. Kefm and
Joanne W Detfick, for relator.

Ron OFBrien, Pr^^^cuting Aftorney, and Patrick Piccininni,
for respondents.

Winston & Sfrawn LLP, James F. J-^^rst, Derek J. ^arafa and
Samantha L. Ma,^^^^d', Vorys, Safer, Seymour and Pease,
LLP, Michael G. Long and Lisa Pierce Reisz, for Intervening
.respondent^ ^^^^^ Laboratories, Karl V. Insanl, and GregM
ory A. Lindberg.

IN PROCEDENDQ, P'ROHIBITIO.N AND MANDAMUS

In this original action, relator, David A. Jelinek, requests the issuance of

writs ordering respondents Franklin County Court of Crsmrnon Pleas ("co rnmon pleas

court") and the Honorable Charles A. Schneider ("Judge Schraeider"), a judge of the

common pleas court, to carry out the alleged mandate of this ccsurt in Jelinek v. Abbott
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*.. ' .. . eD _ ..

^41bratolles;''64 Ohlo App^3d 607, 2005wOhia-5696 C;J^lin^k X) by conductir^^ a new

tppl or^^AAI^6'or clalm of constructive dischar^^ as well as relator°s ag8 discrimlna-
..., •;^ .^ `•4 • y'v

fil^avili
6ra

€

^ug'ht pursuant to R.C, 41"i2a02(,,^) and 4112,99.

F#ndInqs of Fact:

1 . On September 10, 1999, relator refiled a complaint in the common

pleas court against intervening respondents Abbotk Laboratories, Karl V. rnsanl and

Gregory A. Lindberg, who are among the named defendants in that action.

2. In his ^^mm'on pleas court complaintA relator, as plaintiff, brought five

counts against defendants, Count one alleged promissory estoppeL Count three al-

leged retaliation in violation of R.C. 4"1 12.02(1). Count four alleged violation of Ohio

public policy. Count five alleged spoliation of evidence.

3. Count two of the common pleas court complaint presented an age dism

cr€mlnatlon claim alleged as follows;

The actions of defendants in demoting and constructively
terminating plaintiff and not hlring him to existing sales posi-
.tlor€^ constitute age discrimination in violation of R.C.
4112.02(A) and 4'1 12.99. * * *

4. Following the trial cou€t°s dismissal of the promissory estoppel claim

and striking of the spoliation of evidence claim, defendants moved fbr summary judgw

ment.

5. In a judgment entry journalized on February 12, 2001p the common

pleas court granted summary judgment on all remaining claims.

6. Relator appealed to this court. In his assignments of error, relator chal-

lenged the trial court's grant of summary judgment as to 84pialntlffs claim of age dis-
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criminatior$;t: "plaintiffs claim of promissory estoppel°` and "plaintiffs claim of construc-

tive discbarge."

7. On September 13, 200,11, this court, in Jelfnek v. Abbott Labo,r^^olies

(Sept. 13, 2001), 10th Dist, No. O7APM217 ("JefineIz P) affirmed in part and reversed in

part the judgment of the trial court, and remanded the cause for further proceedings.

This court`s journal entry was journalized on September 13, 2001. In this court°s opinion

in ,^^linek 1, this court tield that summary judgment was appropriate on reIator`s claim for

retaliation and for violation of pubg'ic policy. However, this court also held that summary

judgment was not appropriate on the "age discrimination cIaimo" the "constructive disM

charge claim" and the "promissory estoppel claim."

& In April 2002, .relatoes action was tried to a jury in the common pleas

court. On April 29, 2002, the jury rendered a verdict in favor of pIa'lnt€ff for age discrimi-

natmonr finding pla€nti^'f entitled to recover compensatory damages from defendants in

the amount of $700,000, and punitive damages in the amount of 25 million dollars. The

jury also rendered a verdM in favor of defendants on the promissory estoppel diaimo

9. In a series of interrogato(iss, the jury held that individual defendants

lr^sani and Lindberg participated in intentional discrimination against plaintiff by transfer-

ring him to Lake County, Indiana because of his age.

10. The jury responded "NO" to the following interrogatory:

II. AGE DISCRIMINATION

C. ^amiag On Plaintiff"^ ^^e D€scrimination Claim.

1 . If you found for Plaintiff on his claim of age discrimination
with respect to his trdnsfer to Lake County, Indiana, did
Plaintiff prove by a preponderance of the evidence that the
transfer resulted in working conditions that were so intoler
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able that a reasonable person would have been compelled
to resign from his employment with Abbott?

(Emphases omitted.)

4

11. Thereafter, in June 2002, defendants moved for judgment notw€th -

stand€'ng the verdict (yiJNOW) or, in the alternative, for a new trlal. They also moved, in

the alternative, for rernittltur.

12, On May 20, 2003, the Honorable John P. Bessey, the common pleas

judge presiding over relator's action, issued a 29mpage wriften decision.

13. In his May 20, 2003 wrltten decision, Judge Bessey determined that

the court shall grant JNOV and, alternatively, a new trial. Judge Bessey conditionally

granted remittitur as to compensatory and punitive damages.

14. On June 23, 2003, Judge Bessey filed a judgment entry, stating in

part:

[l]t is hereby

ORDERED, ADJUDGED AND DECREED that judgment be
and hereby is entered in favor of defendant Abbott Laborato-
ries and against plaintiff David A. Jelinek on his promissory
estoppel claim.

!t is further ORDERED, AQJUDGED AND DECREED that
judgment be and hereby is entered in favor of defendants
Abbott Laboratories, Karl V. Insanl and Gregory A. Llndber^
(colleetlvefy awdetendants'°) and against plaintiff David A.
Jelinek on his construetlve discharge cAaime

It is further ORDERED, ADJUDGED AND DECREED that
judgment notwithstanding the verdict ("JNOV') be, and
hereby is, entered in favor of defendants and against plaintiff
DaVid A. aJolanek on plaintl^°s age discrimination -clalm. -

IN THE ALTERNATIVE, it is hereby ORDERED, AD-
JUDGED AND DECREED that .defendants° motion for new
trial on pIaintit"f°s claim bt age discrimination is hereby ^ondl-
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tionally granted should the JNOV in favor c-f Abbott Labora-
tories, Karl V. tnsani or Gregory A. Lindber^ be vacated or
reversed on appeal.

The judgment entered herein constitutes a final judgment,
the Court finding that there is no Just reason for de1ay.

(Emphases sic.)

5

15, Relator appealed to this court the judgment of the common pleas

court.

16. On October 27, 2005, this court issued its 27-page opinion in

Je11nek 11. As noted in this courts opinion, relator asserted eight assigr€ment-s of error.

Assignments of error one through four provide:

1. THE TRIAL COURT ERRED lN GRANTING ^EFEW
DANTS° I'^OTIOl^ FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ON Pl..AlNT1FF°S CLAIM OF AGE 131S--
CRIMll^ATION BASED UPON THE '°LAW OF THE CASEoa
DOCTRINE.

U. THE TRI.Al,,, COURT ERRED IN GRANTING DElw`EW
^AN°fS° MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ON PI..AINTlFF'S CLAIM OF AGE DlS-
CRlMlNATION.

I11. ^ THE• TRIAL C^'3URT. EARED Il^, GRAN"T"lNG . DEFEW
DANTSe MO°f°!^N FOR ^EMITfiTle;#R.

IV. THE TRIAL COURT ERRED IN EXCLUDING CERTAIN
EVIDENCE RELATED ^ ^ PLAINTIFF;S CONSTRUCTIVE
DISCHARGE CLAIM WHICH RESULTED Ih! Alm! ADVERSE
JURY VERDICT ON PLAINTIFF°S CONSTRUCTIVE DISa
CHARGE CLAIM.

17. In its opinion in Jelrnek 11, this court stated,. in part:

140 At trialf plaintiff retained the ultimate burden of dernon -
strating that he was the victim of unlawful discrimination. See
U. S. Postal Serv. Bd. of ^^^emors v. Aikens (1 983), 460
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U.S. 711, 103 S.Ct, 1478a In this case, the jury determined
that defendants ir€tentionaiiy discriminated against him bem
cause of his age based on his transfer to Lake County, inrJim
ana,

^45 Based on this court`s review of the record, we. conclude
that the trial court condit.€ona(Iy granted a new trial as to
plaintiffs age discrimination cIa°im on the basis that the vera
dict was not supported by the weight of the evidence. Essen-
tially, the trial court found that the evidence at trial was not
legally sufficient' to support plaintiffs age discrimination
claim, and even if it was iegafly sufficient to support the
claimY it was not supported by the weight of the evidence.

147 As revealed in the interrogatories, the jury found that de-
fendants demonstrated that plaintiff was transferred to Lake
County, Indiana, for reasons other than his age. However,
the jury determined that plaintiff demonstrated that the reaw
sa^^(^) were false, and that plairatiff proved by a preponderm
ance of the evidence that def^^dants^ intentionally disdrimi-
raated against him because of his age based on his transfer
to Lake County, Indiana.

148 As determined above, the evidence at trial was IegaIIy
sufficient to support an age discrimination claim. HoweverP
after thoroughly reviewing the eXtensivia recocd in this case,
and considering the sound discretion provided to the trial
court in determining whether to grant a motion for a new triai,
we. conclude that the trial court.did not abuse its discretion in
conditionally granting a new trial on plaintifrs age diserimir€a9
tion claim.

149 Consider;rag the foregoing, we sustain piairatff s first and
second assignments of error on the basis that, the trial court
erred in granting the motion for JNOV. We need not, and do
not, reach the issue that is raised by pfaint,ifrs first assi^n-
ment of error of whether the triai court err^d.in granting the
JNOV based upon the {°iaw of the case' doctrine. However,
the trial court did not abuse its discretion €n, conditionally
granting a new trial as to plaintiffs age discrimination claim.
Therefore, to the extent defendant argues under his second
assignment of error that the trial court erred in conditionally

6
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granting a new trial on the issue of age discrimination, it is
overruled.

* w *

¶52 Under his fourth assignment of error, plaintiff contends
that the trial court erred in excluding certain evidence relat-
Ing to his claim of constructive discharge. SpecIficaIIyA plaina
tIfF argues that the trial court erroneously excluded fro'm evI-
d^nce a 1998 artlcle from a newspaper which declared Gary,
Indiana, as the most dangerous city in the United States for
crime. Plaintiff also argues that the trial court erred in not
permiftlreg plaintiffs counsel to question w^^^sses regarding
'the desirability of worklrig Ir^ ^ary; Indiana, and b^ excluding
from evidence photographs that.plalr€tiff took of Gary, Indl--
ana.

154 In this case, the jury held that plaintiff failed to prove that
his transfer to Lake County, Indiana, r^suked in working
conditions that were so intolerable that a reasonable person
would have been compelled to resign from his.employment
with Abhoft. Thus, the jury found that plaintiff had falled to
prove that he had been constructively discharged.

Id. at 140-54.

7

18. On October 28, 2005, this court issued fts judgment entry in Jo11nek 11.

The judgment entry states in its entirety:

For the reasons stated -In the, apiniora of this court rendered
herein on October 27, 2005, plaintiffs first and second as-
sIgnmer^^s of error are sustained on ft basis that the trial
court erred in granting defend^nts° motion for judgment not-
wIthstandlng the verdict as to plaintiffs age discrlmiraafion
claim, but his second assignment of error is overruled to the
extent plaintiff argues that the triai court erred in conditionally
granting defendants° motion for a new trial arti the issue of
plaintiffs agediscr Im€nation claim. Our determination that the
trial court did not abuse fts discretion in conditionally granting
defendants° motion for a new trlal as to pIaintlfFs age. dIs-
crlmlnat€ora claim moots defendanfs' first, second, and third
crossMasslgr€ments of error, as well as plaintiffs third, sev-
enth, and eighth assignments of error. PIaIntlifs fourth, fifth,
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and sixth assignments of error are overruled. It is the judga
ment and order of this court that the judgment of the Franklin
County Court of Common Pleas is affirmed in pad and re-
versed in part, and this cause is remanded to that court for
further proceedings in accordance with law and consistent
with this opinion. Costs are assessed against defendants.

8

19. The parties agree that ,pursuarat to this ^ou=t°s October 28, 2005

judgment entry remanding this case to the trial court, Judge Bessey began a new trial

that ended in a m€str3al. Judge Bessey then reset the new trial for February 2008 and

that trial also ended in a mistrial. After Judge Bessey recused himself, the case was

reassigned to Judge Schneider.

20. On September 19, 2008, Judge Schneider filed a f;ve-page decision

dated September 16, 2008 and captioned "Decision on the Scope of the New Triale`° In

his decision, Judge Schneider quotes at length from this court°s opinion in Jelinek 11, i^^

^lu^ing those portions of this court°s. Jetinek 11 opinion quoted above in paragraph 17 of

this maggistrate`s decision.

In his decision, Judge Schneider wrote:

The Court of Appeals distinguished between the agew
discriminati^^ claim and . the constructivemdischarge cIaim.
and discussed those separately. As such, in b discussion,
the appellate ca^urt.distirtguished: between the juryas..fir$ding
that plaintiff was discriminated against because of his age
and th^ ^ury°s finding that plaintiff did not show that working
conditions were so intatlerabEe so as to constitute construcm.
tive discharge. See id, at 623 & 625.

In discussing these two, separate matters, the Court of Apw.
peals held "that the trial court did not abuse its discretion in
conditionally gmrati^g a new trial an plaintiffs age discr€minaµ .
tibn claim.°t la, at 623. Conversely, the - Court of-Appeals did..
not mention a new trial on th^ constructf^e-discharge claim ,
or ar^^y eeintertwining.e"
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Contrary to plaintfffs argument, a discrimination cia;m is dis'-
t€nct from a constructivemdischarge claim. aee, ^, Valen°
t€ne v. Ftarr€^ (Har^ifton App., May 11, 1994), No. Cm0-20977,
1994 Ohio App, LEXIS 1976, at #9-10 ("Even if Valentine
failed to present evidence demonstrating that she was con-
structively discharged from her employment with Kroger, she
was still entitled to an award of damages on her discrimlnaa
tiora claim, if she proved at trial that she was the subject of
wrongful harassment and that the defendants intentionally
discriminated against hero"); Yates v. &vco Corp. (C.A. 6,
1987), 819 R2d 630, 637 ("proof of disedrr€ination alone is
not a sufficient predicate for a finding of constructive dis-
charge; there must be other °aggravating factors' 99).

As the appellate court held, the trial courtfs condifiona1 grant-
irag of defer€dantsB motion for a new trial was proper, and this
conclusion does not require overturning. the jury°^ finding that
constructive discharge did not occur. As one court has held,

[w]hen the jury has clearly decided an issue in favor 'Lofl the
party opposing the motion, and the issue is unaffected by the
particular defect the court finds with respect to a wholly
separate issue, a retrial of all issues in not reasonably war-
rar9ted. The issue or issues to be retried should be limited to
those which were affected by the defect according to the
court°s findings.

®rehrraer v. FyIa^ (Montgomery 2005), 163 Ohio App. 3d
248, 258[.1

Therefore, the scope of the new tdal is confined to the age--
discrimination claim and excludes a retrial of the construc-
t^ve-disGharge claim, including .facts or allegations that relate
to that claim. * * *

9

21. On October 17, 2008, Judge Schneider filed an entry stating in its en-

tirety.

For the reasons set forth in this Court`^ Decision On The
Scope of the New Tdaf filed herein on September 16, 2008,
the scope of the new trial in this matter, scheduled to begin
November 10, 2008, will be confined to Plaintiffs age-
discriminatior€ claim and will exclude a retrial of the construcu
tive-discharge claim, including facts or allegations that relate
to that cdaima
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IT IS SO ORDERED,

(Emphasis s€c.)

10

22. On October 29, 2008, relator, David A. Jelinek, filed this original ac-

tion.

Conclusions of Law:

It is the magistrate's decision that this court -deny reIatoras requests for

writs -ot procedendo,proh€bition and mandamus, -as more tully explained below.

Under the doctrine of the law of the case, eP[a]bsent e&aordinary circum-

stances, such as an intervening decision by the Supreme Court, an inferior court has no

discretion to disregard the mandate of a superior court in a prior appeal in the same

case." State ex rel. Crandall, Phei1^ & Wisndewski v. DeCessna (1996), 73 Ohio St.3d

180, 182, quoting Nolan v. Nolan (1984), 11 Ohio St3d 1, sylRabus, The Ohio Constitu-

tion does not give a common pleas court jurisdi.otion to review a prior mandate of a court

of appeals. Id, citing State ex r^el. Potain, S.A. v. Mathews (1979), 59 Ohio St.2d 29, 32.

^ccord'€^g^yr a writ of prohibition can issue to prevent a lower court from proceeding

contrary to the mandate of a superior court. Id. Also, a wr€t of mandamus can issue to

prevent a lower court from proceeding contrary to the mandate of a superior court. @d.

A writ of procedendo can be appropriate when.an inferior court has erroneously stayed

the proceeding on a remand from a superior court. Crandall, at 104.

As earlier noted, Judge Schneider's October 17, 2008 entry announces

that "the new trial in this matter * * * wiRl. ^^ confined to Plaintiffs age-discrim !raation

claim and will exclude a retrial of the construct.ive-discharge claim." Relator contends

here that Judge Schneider's entry, in effect, announces that he will not proceed in ae6
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cordance with this courk's mandate in Jelinak 11. The magistrate disagrees with rewatar°s

contention.

It should be noted at the outset that this court9s October 28, 2005 judg-

ment entry setting forth this court°s mandate in Jeflr$efr 11 holds that °°the trial court did

not abuse its discretion in conditionally granting detendarats` motion for a new trial as to

plaintiffs age discrimination claim.°' This court remanded the cause to the trial court for

"turther proceedings in accordance with law and consistent with this opira€on." This

court's October 28, 2005 judgment entry does not directly address the question of

whether the new trial as to the age discrimination claim shall include a retrial of the conM

structive discharge issue or claim.

However, this court, in Jdlitiek 11, was never asked to determine whether

the new trial as to the age discrimination -ciaim shall include a retrial of the construcdve

discharge issue or claim. That determination, however, can be easily made by a review

of Judge ^^^^ey°^ June 23, 2043 judgment entry and the assignments of error that reia-

tor asserted in his appeal to this court in Jelinek Y.

Aaain, Judge Bessey°s June 23, 2003 judgment entry states in part:

It is further ORDERED, ADJUDGED AND DECREED that
judgment be and hereby is entered in favor of defendants
Abbott Laboratories, Karl V. ^^san€ and Gregory A. Lindberg
(collectively efdetendantstl°) and against plaintiff David A.
Jelinek on his constructive discharge claim.

This court°s October 28, 2005 judgment entry leaves:undisturhed that por-

tion of Judge Bessey°s June 23, 2003 judgment entry, quoted above, that enters iudg-

ment in favor of defendants on reiatorAs "constructive discharge cCaim°° even though this

c€aurt°s October 28, 2005 judgment does not directly so state.
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Given that Judge Bessey's entry of judgment in favor of defendants on the

constructive discharge claim remains undisturbed by this court`s judgment in Jelinek Ili

mludge, Schneider cannot be in violation of this court`s mandate in Jelinek !I and, thus,

r^lators action here must faiI..

Accordingly, for all the above reasons, it is the magistrate;s decision that

this court deny relator's request for wr^ of procedendo, prohibition and mand^mus.

RLiNNETH W. MACKE
MAGIS°w°RATE

NOTICE TO THE PARTIES

Civ.R. 53(1))(3)(a)(N) provides that a party shall not assign
as error on appeal the courts adoption of any factual finding
or legal conclusion, whet^e'r or not specifically designated as
a finding of fact or conclusion of law undiar Civ,Ro
53(D)(3)(a)(ii), unless the party timely and specffically ob-
jects to that tact^ai, finding or legal conclusion as required by
CivaRa 53(D)(3)(b).

L S5 J



'..FILED
MWIN Pt.^^ ^^^r

FR1WK^N'€ 0.. oplio

^ ^^^ ^, ^'^.^,A3k^L^"^^ COUNTY, OHIO
w T ^

y
^

^u^
NEP ``'^ 6 ^^ ^ _ I^^ I^1O1^

^^^^^ ^^ ^^^^^
DAVID A. TELTNEKi',:

Plaii.t:..f f,

V. . Case No. 99r'V:i09M a 5C^5

ABBOTT LABORATORIES, Judge Schneider

Dw' fenda n1_. 5 ,

^^^^^^^N ONTRE , SCi"^^M OF THE--IM TRIAL

Rendered this ^ day of Septe-a^r.^ser, 2008.

Schneider, J.

?lainti.Yf argues that the new trwal includes -bot^ the

cli•cr^mi.2?at.xon claia^^ and the issue of coristructive discharge

because "Lrt}i7e age cisc;ri.rai.xatior^ r- I a im, is sufficientlv

intertwined with p1ai^^t i ^.:f` -g assertio^ that, he was co~^structi ;;ely

diwcl:arged to z:equire a new trial.`y Defendants argue that the

Caart of Appeals ,,.;.reated age discµa..mz.ration and ccF^^^ruct,ive

c.ischarqe as separat-e issues" and o-rdere^ ^retYial or the age_

di.srri.:nir:a;;ion claim onZy.

Yr^ this regard, the 'rwfitti D; st-ra.ct Court of Appeal_q nl-dered a

retrial, only on the age-discrirnWn^tion c1aim. The appel'Late court

lield as follows:

On September 133F 2001, th-is court issued an
opinion reversing the trial cou::tF s judgment regarding
plr.i. ntiff9 s clairas of age d^^^ri^ination y ^^omissory
estoppel, and ^onstrx,actiV^ ^^^^haxgae Je."L:i.xze.^ ^. Abbott
Laboratories ( Sept. 13r 20;;l), Franklin App. No. 01AP-
sf1'7y 2001 Ohio A.lps LEXIS 4055 I"FZ.1e.iine.rk 111;. Th^,s
court esse;niiallv det^rmI^^ed that genuine x ssues of
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material faot remained as to the claims for age
a^^^^^im^^^^^on, ^romi^^^^ ^^topp^^, and co^^^ru^tive
dischars^^,

I ' * 'After three weeks of trial, the jury deliberated
and ^^turneri aL v^rdi^t irz favor of plaintiff and
against defendant Ross and two individual defendants,
Karl V. Insani and Gregory A. L::.ndbergf ^^ to
pla.intiff' ^ claim; for age di^^riminationf awarding
plaintiff $ 700,000 in cn-npensatory damages and $
25,000,000 in puritive, damages, is well as attorney
feesr The jyzy found in favor of defendants as_d against
plaintiff on ^^aintiff" s claims of promissory estoppel
and ^on^^^^ctive discharge.

[**p27] On June 23, 2003, the trial cou.rt
entered judgment in this case. The trial court ente3:ed.
jiidgmant in favor of defendant Abbott and agamnst
piainti.ff on his promissory p^^^^^e-1- claim, and entered
judgmYwnt in. favor of defendants Ab+atN, Mr. W.asa,nir and
Mr e Litidbwrg, and against plaintiff on hi.s co.^-gtructive
di.zs char=_:e claino

The trial court entered a JNOV in favor of
defendants and against plaintiff on his age
discrimination ^latmo In the adternatived the txial
court conditionally granted d^^endants° na^tion for a
new trial on ^laintiff g s ala.Ln of age di^^rindna.tion
should the JNOV in favor of defendants on this issue be
vacated or reversed on appeal.

Plaintiff appeals and has asserted the foilowing
NiNkit a^sign-iienta of error:

I z The trial court erred :i.n granting defeadants;
niawicz^ for jiid^^ent notwithstanding the verdict on
plaintiff' s claim of age discrimination based upon the
^'iaw of the case" doctrine.

I!, The trial courL erred in grani ing defe.ndar7ts'
motion for judgment r:otwithstaridin^ the verdict on
p.':.a.inta.ffP w claim of age discrimination.

!V^ '1'he. trial uo-u.rt erred in excluding certaiii
evidence related to plairtiff°:, constructive discharge
c1ai>n whic1i resulted in an adverse jum^y verdict on
p' aintiff' s constructive discharge claim.

A^tra.a1,£ plaintiff retained the ultimate burden
of demonstrating that he was the victim of unlawful
disWrimiaxatior? sSae J. ^^ Postal Se.rv. Bd, of voverno.r,-
L'. Axkens (1983), 960 U.S. 711, 103 S. Ct. 1478, 75 L^
Ed r 2d 40' , Ia_ this case, the ^^^^ determined that
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dofex^^an^^ intentionally discriminated against him
because of his age based on h-.s transfer to Lake
^ountyP Indiana.

Based on this court' ^ review of the
records we r^-^:icl-u^^^ that the trial couA ^: ^on;^.it^.^^^aal^^
gh ant.^^ a new trial as to ^laintiff? s age
€^^^^^^^nation c,^aim on 3wh^e basis that the verdict was
not suppo:_ted by the weight Of the evidence.
Essentially, the trWal court -found that the ev:^.d.ence at-.
trial was riot legal.1y sufficient to suppor-t plaintA.fL ls
age discrintir:ation claim, and even if it was legaA.Wy
sufficient to support t'-qe claim, it was nat supported
by the wei ght of the eviderices

As revealed in the interrogatories, the
jury found that defendants demonstrated that plaintiff
wa y: ransfe^^ed to Lake G©u^-ityy Indiana, for reasons
otY^^r Ithan hi;s age. However, the jury deterirtir^ed t-h^ ^
Plainuiff demonstrated that the r€ s^on ( a) we.^^ fai-ses
and that plaintiff proved by a preponderance of the
evidence that defendants intentionally discriminated
against him because of his age based on his transfer to
Lake County, Indiana.

As detc ^m.i.red, above, the evidence at trial was
legally sufficient to support an age discrimination
cl^imo However, after thoroughly reviewing the
extensive record in this case, aTid corsidermn^ the
sound :^is^:we^.^.c^^. provided to trial ^^^^t
detexmWri^^ whether to grant a ^atiaT-i for a new
we conclude that the trial court did not abuse its
discretion in conditionally ^rax^tIng a now trial on
plaintiff' s age discrimination claim4

Cf3^side'3°in,f the foregoing, we sustain plahnt,iff`^
first and second assignm.,ents of e-rra^ on the ba5.1.s t-.hati
the trial court erred in granting the motion for JNOV.
IxIe need not, and do noUf reach t:x e Wsa:aie that s raised
^^ plaintiff ;s first a^sign-Ment oA error of whether the
trial court erred in ^-raaft^^.ng the JNOV based upon the

c+f the case" doctrine. ^1o T^^^tirr the trial court
did not abuse its discretion in conditionally granting
a new trial as to p1aint.iff's age discrimi,rati-wm cla.^^^
The,x^efo:^^, it.o- the extent defendant argues ;in^el: his
second assignment of error that the trial court erred
in conditionally g-r,antsng a new trial ^^ the issue of
age d^.scriminat:i.on, .i.t is overruled.

Iiiacier his fourth assignment
contends t-hat the : rial court
cert,a.irz evIderxce relc'uing to his

of error, ` laintif f
erred in ::xc' uc:Ing

claim of cor-st3 uctive
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dischaWge. Specifficallys plaintiff arque5 that the
trIal rourt: err^.̂ ^eous".^^ excluded from e rJide:-zce a 1998
article from a newspaper which decl-ared G; ry6Indiana,
as the most da.^^ge^ous city in. the United States for
crime. Plaintiff a' so argues that ^he trial court erred
in not p£^rmitL?ng p^.r^:. ^.tw,ff;^ ol^nz^'^.. to question
witnesses regarding the desirability of working in
^ary, Indiana, and by exi l-uding from e`rider^c^2
photographs that plaintiff took of Gary, _Tadiana.

In thJ_s case , the jury held that plaintiff failed
to prove that his transfer to Lake County, Indiana,
resulted in working conditions ^na^ were so intolerable
that a reasonable person wou3.d, have been cs^^pol^,^ed to
resign from his employmena with Abbott. Thus, the :3-E.^^
found that pla.:.ntiff had -failed to prove that he, ^had
been constructively d.l.sctxar^-^ed. (emphasis added.)

Jelinek v. ^^^^^t Labso. (Franklin 20,05) , 2.64 Ohio App. 3d 60 7Y

u'" 1, 6^ i - 2;1f 622v-25o

'I'he '„o u rt ,,Ff r-ippeais d.^^t-Lnauiahed between the aga-

discrim'.nati.on c1a.im, and --:e corss Lruutve-d:i.suk;.a..^^e claim and

discussed those aepara;.wAs svichF in its di.qcussion, the

appellate court distinguished between the ;ury's fiiidiiag 'Chat

L^la.i.ntiff was discriminated 9 jainst because of h is age and ikie

jury's f-indir;g that plaintiff d^.d not show that working conditions

were so intolerable so as to constitute constructive discharge.

;' d , at 623 & 625.

In discussing these vwo, separate matters, the Court of

Appeals liG.7.d "thwt the trial court d.wd not abuse its discr-^tiosi

n conditionally granting a new trial on pl.a-rzti fffs age

disc , a.mi.natior Td.,, at 623. ^onv^^^elyf the GourG of

Appeals did n^^ ^ention a new trial on the cona^ruct.ive-di ^charg^e

r-:. aim or any "ir ^.ertwi:^ing...

A59



Contrary to plaintiff's argument, a disc.riirtip-ation claim is

distinct f rcF-m a cu^sIt dis=vhari:^^ c I aim,

. ,-•. . • . . W.V •> ..;-•,,. ;.. !i.. .. "^' a^l" ^.t3^ 920^!1. ... • .'.. ^ 's:; '•r' ,, 3^ i :'.1_ }^ _ ^ ^ ^ i^^^ ^ s 1, ^ sE^^'
,
9 ..

,-<
^4^^- 977 ,::. r--------------------------- .. . ,_ . .,. • v . . ^

19^4 Ohi o Ma. LEXIS 19°, 6, at *9-10 ('Even if Valentine ^ailed to

p^^e-;er^^ evidence demons'trat-ng t da ^. she was constructively

discharged from her employment wiLFY Kroger, she was ^tii1

entitled to an a-qard of damages on her discrimination claiifie it

she proved at trial that she was the subject of wrongful

7aarass-:ent and that the defendants ira'^;^.,ntianal1y discriminated

. :. .. ...., ._..__...,a.aainst :ier.") ; 'r.';;.t-:;.:; ':`:.:" `>::'" . (C.A. 6, 1987), 819 F.2d 630,

^a37 (".^^oof of discrimina^;.ic.^rz alaiae is not a suf^.ic.i.ent predicate

for ^: fizading of constructive discharge; there mus-11- be, other

`aagravating factos.N").

A^ the appe.7_l;-nite court held, 'Lhe trial -o-arty s conditional

granting of defendants' mot.i.cm for a new trial was propez, and

this conctu-siori does not r^^uirr, ov^rturriiis the yurysc finding

that const.^uct.ive discharge did not occur. As o:^e court has

held,

lws :^en the i^.r^^ ^.as Cl^>a:^3r decided ^.ri issue in favor
tn^ par^ ^ opposing the moWiony and the i^^^,ue i5
an df^ec We d by the particular defect the court finds
with res Dect. to a 'wh^.^lly separate i asue, a retrial of
a-11 issues .^.s ne.:t reasonably warranted. The issue nr
issues to be retried should be limitled to those which
were affected by the defect according to the courty^
findings.

Dreh^^r ....v, Fylak (^^ontg©rawrµv 2005), 163 Oliio App. ' 3d 248, 258

There,1=orey the scope of the new tric-il is confined to the

,^^e-di^^rimWration c s a im and exrl-udes a r e t, r i a 1 a f the
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cor^structivamditicha.rge claim, including facts or allegations that

relate to that claim, Counsel for defendants shall prepare an

appropriate entry and submit the proposed enLry to counsel for

the adverse party pursuant to Loc. R4 25e 0i . A copy of this

decision sha1^ ^ccumpany the proposed entry w'nen presented to the

Court for signature.

r^^^

C^ARLES A. SCHNEIDER, JUDGE

Copies to:

Ru ^ ^ el' A. Kelms Es qc
Joanne Detrick, Esq,
CyjaY:hia L. Dawson, E-sq,
37 WoBroad Str. eetFSuite 860
Columbus, rihio 43215
Counsel for Plaintiff

Brian G;arvires Euq.
266 North Fourth Street, Suite 100
Columbus, Ohio 43215
Coansel for Plaintiff

Lisa ? , Reisz, Esq.
Eliz^^etk; T. Srr'aith, Esq.
Adam j. l:all, Esq,
Micxzawl G. LcFnq, Esq.
Vorys, Sater, Seymour & ?ease,
52 East Gay Street
;".olur!LcusF ^hio 43215
Counsel for Defendants

Derek J. Sarafa, Ezqe
James F. H13rst., Esq.
35 W. Wacker Drive
Chicago, w.^ 60601.
Counsel for Defendant isarzi
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IN THE COURT OF APPEALS C.?^' OH1O' .. f .. ..

^,^ ^^ ^ ^
TENTH APPELLATE DIS^"F^l^^F ^

y
: ,^ ^. r t' ^ L;z,)

David A. JeIinekp

PlaEr^^^^-Appellant,
(Cross-^ppeIIee). No. 03AP-614

(C.P.C. No. 99CVH-09.-7505)
V.

Abbott Laboratories et alo,

Defer€dantsMAppellees,
(Cross-Appellants),

O P I N I O N

(REGULAR CALENDAR)

Rendered on October 27, 2005

Law Offices of Russell A. ^^lm, Russell A. Kelm and
Joanne W Detrick, for pIaintiff-appe(Iantlcross-appeIIee.

Vorys, Sater, Seymour & Pease LLP, Miohaef G. Long and
Lisa Pierce Reisz; Mayer, Brovin, Rowe & Maw LLP,
Andt^^w L. Frey and Sanford I. Weisburst, for defendants-
appelfeeslcross-appellants.

. ..........................._,....^._____________,..._____............____._......_...____..................._....._______....____,............^.._____^__._____.

APPEAL frr^rn the Franklin County Court of Common PIeas.

PETREE, J.

1111 On September 10, 1999, pIa€ntlff-appellant, David A. Jelinek, re-filed a

complaint in the Franklln County Court of Common Pleas against Abboft Laboratories,

Ross Products Division, Joy A. Amundson, Thomas M. McNally, William H. Stadtlander,

Karl V. I^san€, Gregory A. Lindberg, and James L. Sipes. The complaint set forth claims

for relief of promissory estoppel, age discrimination in violation of R.C, 4112,^^(^) and
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No, 03AP-614 2

4112,99i retaliation in violation Of R.C. 4192.02(1) and 4112,99, violation of pubI^^ polidy,

and• spoliatior€ of evidence,

1121 On July 31, 2000, the defendants filed a motion for summary judgment as

to all claims, Plaintiff filed a memorandum in opposition to the motion, and the defendants

tiled a reply. On January 23, 2001, the trial court rendered a decision granting

defendants` motion for surnmary judgment and entered judgment in favor of defendants

on ^el^ruary 12, 2001. Plaintiff appealed from this entry to this court, contending that the

trial court erred in grant?ng defendants° motion for summary judgment as to the claims of

age discrimination, promissory estoppel, constructive discharge, and retaliation and

wrongful discharge in violation of public policy,

{J3} On September 13, 2001, this court issued an opinion reversing the trial

court°s judgment regarding plaintiffs claims of age discrimination, promissory estoppel,

and constructive d^^^harge, Jelinek V. Abbott La,^^^^^ories (Sept. 13, 2001), Franklin

Appo No. 01AP-217 (3aJe8inek I'). This court essentially determined that genuine issues of

material fact remained as to the claims for age discrimination, promissory estoppel, and

constructive dpscFaarge. Relating to the age discrimination claim, this court, in Jefinek f,

stated as ;^^^ows:.

* * * Ross eliminated aIl of the district manager positions as
part of a larger business plan. [Plaintiff was a primary care
dis#ri.ct manager at the time the position was eflmir€ated,]
According to Mr, Lindberg's April 27, 1999 affidavit, Ross
attempted to place the former district managers in their
respective regions in order to save on relocation expenses.
However, Mr. Lindberg stated that appellant and Mr. Schwies
were offered positions that required them to transfer, and the
Lake County, Indiana territory was the only open sales
terr-itary in appeifant°s region, Mr. Schiles had been the
district ri ianager in the Chicago territory and was offered a
position in Memphis, Tennessee.
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Construing the evidence most strongly i^ favor of appeilant,
we determine that there are genuine issues as to whether
appeilees` actions with regard to appeIlant`s transfer were
discriminatory. Appellant put forth evidence that of the eight
distriot managers, he had the most years of service and was
the oldest. Ross stated that it attempted to keep the former
district managers in their respective regiors. However, Mr.
aohl;es, who was not in the protected class, was fnoved from
the Chicago area to Memphis, Tennessee. The Lake County,
ir^^iana territory luvas geographically closer to Mr. Soh€ies`s
former territory than Memphiso There is no explanation in the
record as to why Mr. Sch&i^s was offered the comparable
positioii in Memphis and not appellant, who had more
seniority. For purposes of summary judgment and drawing ail
reasonable inferences in favor of appellant, appellant has
shown genuine issues of fact as to his claim against appeiiees
for age discrimination.

3

f14) In ,^elinek /, this court affirmed the trial oourt`s granting of ^^^^^^ants'

motion for summary judgment as to plaintiffs claim of retaliation/wrongful discharge in

violation of public policy. #da The cause was accordingly remanded to the trial court to

conduct further proceedings consistent with the opinion. Plaintiff filed an application for

reconsideration, which this court denied. The Supreme Court of Ohio declined jurisdiction

to hear the oase. Jelinek v. Abbott Laboratories (2002), 94 Ohio St.3d 1431.

^^^) Plaintiffs rerr;aiiiing claims were thereafter tried to a jury from Apri( 8 to

April 29, 200Z The following evidence was presented at tr€ai.

{161 Plaintiff, born May 'I 5,. 1942; began his career at Ross, a division of Abbott

Laboratories, in 1967 as a salesman, or a "territory manager," and over the next 30 years

he was employed irt various positions with Ross, including working as a district manager

in Syracuse, New York, as a district manager in Atlanta, Georgia, and as a national sales

manager. The geographic framework for sales for Ross operates under regions, districts,

and territories. Regions comprise of districts and districts comprise of territories. Plaintiff
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left Ross for about nine months in 1970, and then returned to work for Ross. Plaintiff held

l4quite a few" different positions at Ross, and when he changed positions, it was not

necessarily a promotion. (Tr, 586.) r-or example, he had moved laterally, and had

changed pos€tioris from a district manager to a sales represen#ative. In 1987, plaintiff

moved back iO Columbus and was the national sales manager for a sports nutritional

drink ca(!ed "Exceed." In early 1997, plaintiff became a primary care district manager

("PCDM") in Columbus. He was one of seven PCDMs. At trial, primary care was

characterized as "calling on physicians.'9 (Tr. 1 045.) PIairAtiff testified regarding a fEvem

year commitment for his PCDM position. During his employment with Ross, plaintiff

consistently received good evaluations. Phil Pin!, a former supervisor of plaintiff,

described him as an "cautstandir€gEE employee who was '°conscientious.°' (Tr. 1048.)

i17} Plaintiff testified that after he assumed the PCDM position, he received an

announcement in the summer of 1997 regarding the collapsing of territories by the

company. Plaintiff described the "collapsing" of a territory as the dissolving of a territory.

Plaintiff further explained, "You eliminate the salesman's base in that territory. And then

you take that territory and assign it to other salesmen around that territory. So, you

continue to generate sales, but you don't have a person responsible just for that piece of

geography by itself. It is shared by other people." (Tr. 152.) According to p(aintifrs

testimony, the Gary, Indiana territory (also known as the Lake County, Indiana territory),

which was part of the Columbus region and was contained within the Indianapolis,

Indiana district, had been coilapsed, Plaintiff testified that Charlie Fisher, a regional

manager, informed him that a large part of geography of the Gary, Indiana territory had

been given to a salesman in South Bend, lndiana. According to plaintiffs testimony, the
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A. Yes, needs, business needs, i guess you can cafi it,
unless you have ar€oti7e, term.

Q. When you talk about business needs, would you want to
put your best salesman in the best territory or the worst
territory?

A. That is really a judgment caii.

Q. It is a tough question, isn`t it?

A. Yes; it could go both ways. It depends on the personality
of the salesperson, and the area that you are going to put him
in,

Q. You certainly dora`t want to lose a good salesman by
putting him in a rotten territory, do you?

A. Define `°rotteri,a3 and I would say yes.

Q. A bad territory, or he is not going to make sales, or bonus
and is going to be unhappy with his compensation.

A. You don°t want to make him unhappy, no.

Q. By the same token, you would like to put your best
salesman in a low performance territory and try to turn it
around.

A. Yes.

Q, It is a balancing act.

A. Yes.

;Tc, 965-966a^

(1[12} Mr. lnsani testified that he made the decision that plaintiff would be offered

the position in Gary, Indiana. Mr. insar€i testified that he told his regional managers and

others that he did not expect plaintiff to take the Gary, Indiana territory. Greg Lindberg,
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who took over the vice president of saIes position from Mr. Insani,1 also testified regarding

the position that was made availahle to plaintiff. When he was asked who made the

decision to give plaintiff the Gary, Indiana territory, Mr. Lindberg responded as follows:

Maybe if IcouId just review, basicallyP how we handled it frorn
a regional manager's perspective. We hasically asked each
regional manager to be responsible for making sure their
primary care district rnanager had a position. So, the first
place to iook would be within their own region.

Now, in this particular situation the only vacant territory in the
Columbus region, which also vvas going to be eliminated, was
the Gary, Indiana territory.

(Tr. 1727.) Mr. Lindherg testified that he played a role in the reduction in force and the

redeployment of employees in 1997. Mr. Lindberg also testified that Charlie Fisher was

the regional manager for plaintiff during this time. Regarding the extent that Mr. Fisher

was involved in deciding where to place plaintiff, Mr. Lindberg testified as follows:

I am not sure that I would characterize it that [Mr. Fisher] was
actively a part, [Mr. Fisher] knew that we were * * * placing
the primary care district managers within their region where
they had vacancies.

That is something that we had communicated to the regional
managers. It was kind of a forgone conclusion that if that was
the only vacancy, then that is where the primary district
manager would be redeployed to.

(Tr. 1729.)

111.31 Plaintiff thought that his job was going to be eliminated in connection with

an early October 1997 meeting. At the October 3, 1997 meeting involving plaintiff and his

employer, plaintiff arrived with his lawyer. The meeting was cancelled because Mr.

Lindberg said that he could not meet with plaintiff and his lawyer without an Abbott lawyer

1 Pr;ar to assum'gng the vice president of ^a^:es position, Mr. Lindberg had reported to Mr. Insan€ as the
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present, Mr. Lindberg testified that the plan for the meeting was to discuss plaintiffs

relocation to the Gary, knd;ana territory. According to Mr. Lindberg, the Gary, Indiana

territory was the only vacant territory in the Cofumbus region. The meeting was not

rescheduled. Plaintiff testified that he brought a lawyer to the meeting because he

thought the issues discussed at the meeting were going to affect his employment with

Abbott. He thought he was "going to be forced out of Ross.`F (Tr. 171, 287.) Plaintiff was

55 years old at the time.

{1141 Counsel for Abbott sent a letter to counsel for plaintiff indicating that if

plaintiff was unwilling to meet with his managers without his counsel present, then his

^nanagers would communicate with him in writing regarding the subject of the previously

scheduled meeting. (Plaintiffs exhibit 8.) Plaintiff was also informed that his d€strict job

was being eliminated and that he had the option to go to Gary, Indiana, as a medica3ry

nutritional representative, or to accept an outplacement program and receive 39 weeks of

compensation.

^^^^^ Plaintiff sought information about the Gary, Indiana territory upon learning

about his employment aption, Plaintiff testified that he could not obtain good sales

information regarding the Gary, Indiana territory because it had been collapsed. Plaintiff

was unable to determine the sales in Gary, Indiana, and "with a great deal of reluctance"

agreed to work at Gary, Indiana. (Tr, 179.) Based on the information that he did receive,

plaintiff determined that the territory "was not sales competitive." (Tr. 335.)

(116} Plaintiff reported to Gary, Indiana in mid-January 1998. According to

plaintiffs testimony, the information he was given indicated that the Gary, Indiana ierritory

fnancia;' diY^^tor of field saIes.

A68



Nc. 03AP-614 10

had a total sales of $1,568,000 for a period of time, and that an average territory had

$4,000,000 in saIes. Plaintiff indicated to the district manager, Mr. Hinchman, that he did

not think that the territory was competitive. Plaintiff was concerned about his pay grade,

and that his bonus earnings would be negatively affected, which would also affect his

retirement ariru;ty.

tJ17) According to plaintiffs testimony, Ross had a policy that salesmen were

expected to live in the population mass of a territory, which was Gary, Indiana. Plaintiff

observed that Gary, Indiana, was economically depressed. Plaintiff was surprised that

the major catholic hospital was closed. Plaintiff described Gary, Indiana, as 3°ur^savory"

and "scary.'^ (Tr. 193.) Plaiiitiff testified that he was concerned for his physical safety in

Ganj, Indiana, and that the city was "voted the most dangerous toWn in America two

years in a row." (Tr. 470-471.) Plaintiff returned to Columbus and sent Ross a letter

indicating that he felt that he was constructively dismissed. Regarding the Gary, Indiana

territory, plaintiff testified as follows:

* * * It was very obvious from the materials that were
provided, and the fact that the original territory did not exist
anymore., they 'dasically were providing me with materials for
two counties that had been part of a previous territory. That
indeed there was no territory, no job. And the attitude of the
district manager kind of completed the puzzle that, indeed,
this was a sales ruse. They were trying to get me to resign.
And so I felt I was constructively terminatcd,

k'Tr. 336-337.) According to plaintiffs fiostimcriy3 relocation expenses for plaintiff to move

to Gary, Indiana, were never requested nor approved.

1118} On a written evaluation of plaintiff, dated August 26, 1994, the following

statement was made: "In his iong career with Ross, Cplairstiffl has had many responsible

positions and now is in the t+Nilight of his career. He wants to retire from Ross with strong
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seIf-esteem." (Plaintiffs exhibit 1.) A 1995 evaluation a'so states that plaintiff was fF[l]n

the twalight of his career.t" (Plaintiffs exhibit 2.) Plaintiff was 53 years old at the tlm'e of

this evaluation. These evaluations were signed by plaintff s district manager at the time,

Mr. Pini, and his regional manager at the time, Tom Mack.

}119} Plaintiff t^sltifed that Steve Schlies, a former PCDM in Chicago, was

assigned the Memphis territory when it was stlll attached to the Columbus region.

According to plaintifE, Mr. Schlies was offered a district manager position in Memphis the

day he was offered the Gary, Indiana position. Mr. Schlies accepted a °°fuIlyllrae°° district

manager position in Memphis. A °°f€,fll-I€ne°" representative was described as a salesman

that called on hospitals, nursing homes, distributors, horr^^ care companies, and

physicians. It was plaintiffs understanding that in July 1997, the Columbus region

"^^sorbed`° Memphis, and then by January 1998, Memphis was back in the Chicago

region upon the elimination of the Columbus reglon. At trial, Mr. Insarei did not reca!l the

Memphis area ever being in the Columbus region. Mr. Lindberg also testified that the

Memphis district z xas never part of the COI€^^^^bus region. According to Bill Stadtlar€der;

who had been the vice president and general manager of the adult nutritional business at

Ross, the persons who made the decision to make Mr. SchIles a full-II^e district manager

in Memphis were Mr. lrsanl, the natlonal sales manager, and Barb Groth, the regional

r^ianager of the Chicago region.

f120} At some point in this process, plaintiff had to reduce his inventory of

samples that were in his garage. Plaintiff injured his back ca"lng cases of samples

upstairs at the Fulton County Home Health Agency in October 1997. Plaintiff testified that

this had happened before, and therefore he had remaggravated his back.
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{12.1} Plaintiff also testfied at trial regarding the emotional stress he was

experiencing as a consequence of his employment situation. Plaintiff testified, '°i felt my

back injury was resated to the emotional stress of this whole issue of whether I was going

to be employed or not. Just not able to sleep at night. Just not sure where we were

going to be. * * * it was * * * a lot of pressure, a iot of lost sieep." (Tr. 365-366.)

According to plaintiff, °'(ijt had a significant impact on me in my personal Cife.°° (Tr. 566)

Plaintiff made an appointment with a psychologist, went to the office, but decided that he

"just didn't want to share my problems,,e and he did not see the psychologist. (Tr. 567-

568.)

1122} Plaintiffs employment with Ross terminated on Apr:l 1, 1998. Plaintiff did

not receive pay and benefit continuation.

[123) After three weeks of triaii the jury deliberated and returned a verdict in favor

of plaintiff and against defendant Ross and two individual defendants, Karl V. insarai and

Gregory A. Lindberg, as to plaintiffs cIain3 for age discrimination, awarding plaintiff

$700,000 in compensatory damages and $25,000,000 in punikive damages, as weNl as

attorney fees. The jury found ir; favor of defendants and against plaintiff on plaintiffs

claims of promissory estoppel and constructive discharge.

f1241 On June 6, 2002, plaintiff moved for an award of prejudgment interest on

the emotional distress portion of the jury verdict. On the same day, plaintiff applied tothe

trial court to set the amount of attorney fees in accordance with the jury verdict.

{1251 On June 7, 2002, defendant Abbott filed a motion for the trial court to grant

a judgment notwithstanding the verdict (°`^^OV")f or to conditionally order a new trial, or to

order remittitur as to the damages awarded by this jury. On the same day, defendants
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Mr. Insarti and Mr. Lindberg also t'iled a motion for the trial court to grant a JNOV, or to

grant a new tdal.

[126} On May 20, 2003, the trial court rendered its decision regarding defendants

Mr. lnsani and Mr. Lindberg's motion for a JNOV or for a new tdal, and Abbott

Laborator€es' motions for JNOV aild for a new trial, or in the a(ternat;ve, for a remittitur.

We note that, in its deois€or€; at 18, the trial court determined that, regarding the

compensatory damages, the jury verdict was not influenced by passion or prejudice.

However, it did find that the compensatory damage award was °'manimestly excessive to

the extent that it clearly shows a misconception by the jury of its duties." It aooordipgly

provided for a rem;ttatur, which would reduce the award to $100,000. Similarly, the trial

court found that, rega;ding the punitive damages awarded, the verdict was not influenced

by passion or prejudice. However, the court determined that the award was excessive

and accordingly provided for a remittitur, which would reduce the award to $4,000,000.

1127} On June 23, 2003, the trial court entered judgment in this case. The trial

court entered judgment in favor of defendant Abbott and against plaintiff on his

Dromissorry estoppel claim, and entered Judgment in favor of defendants Abbott, Mr.

Insani, and Mr. Lindberg, and against plaintiff on his constructive discharge olairr..

{1281 The trial court entered a JNOV in favor of defendants and against plaintiff

on his age discrimination claim. In the alternative, the trial court oonditionaEly granted

defendants' motion for a new trial on plaintiffs claim of age discrimination should the

JNOV in tavor of defendants on this issue be vacated or reversed on appeal.

1;^29} In the alternative, the trial court oor^ditior€al^y granted defendants' motion for

rernittitur on the amount of compensatory damages should both the iNOV in favor of
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defendants a'od the decision granting a conditional new trial on his age discrimination

0.a6m be vacated or reversed on appeal. Detondants° motion for a new trial on the isskie

of the amount of compensatory damages was oond"€tlonally denied Linloss plaintiff rejects

a remlttltur of $600,000o

1130} In the alternative, the trIaI court oonditloraally granted doferadants' motion for

remittitur on the amount of punitive damages should both the JNOV in favor of

defendants and the decision granting defendants a conditional new trlal on, plaintiffs age

discrimination claim be vacated or reversed on appeal. Defendonts' motion for a new trial

on the issue of the amount of the punitive damages award was oondltldnally denied

unless plaintiff rejects a remittitur of $21,0009000.

11311 In addition, the trial court entered judgment in favor of defendants and

against plaintiff on his motion for an award of prejudgment intorest. Lastly, the trial court

entered judgment in favor of defendants and against plaintiff on plaintiffs application to

set aftorraoy fees.

R32} Plaintiff appeals and has asserted the following eight assignments of error:

I. THE TRIAI. COURT ERRED IN GRANTING DEI~'ENDW
AN T SC MOTION FOR JUDGMENT NOTWITHSTAND(NG
THE VERDICT ON PLAINTIFF'^ CLAIM OF AGE DISCRIMIR
NATION BASED UPON THEZ "I.AW OF THE C,^^E"
DOCTRINE,*

Il. THE TRIAL COURT ERRED IN GRANTING DEFEND--
ANTS` AViOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ON PLAINTIFFaS CLAIM OF AGE DISCRIMI-
NATION.

ill. THE TRIAL COURT ERRED IN GRANTING DEFENDR
ANTS' MOTION FOR REMITTITUR.

IV. THE TRIAL COURT ERRED IN EXCLUDING CERTAIN
EVIDENCE RELATED TO PLAINTIFF'S CONSTRUCTIVE
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DISCHARGE CLAIM WHICH RESuI...TED IN AN ADVERSE
JURY VERDICT ON PLAINTIFFpS CONSTRUCTIVE DIS-
CHARGE CLAIM.

V. THE TRIAL COURT ERRED IN EXCLUDING CERTAIN
EVICENC E ON THE BASIS OF HEARSAY.

VI. THE TRIAL COURT ERRED IN EXCLUDING EVIDENCE
OF A PRIOR VERDICT AGAINST TWO OF THE DEFEND--
ANTS FOR AGE DISCRIMINATION.

V11. THE TRIAL COURT ERRED IN DENYING PLA.INTIFI~''S
MOTION FOR ATTORNEYS°FEES.

VII1. THE TRIAL CO1blRTERRED IN DENYING PI'...AINTIFI"° s
MOTION FOR PREJUDGMENT INTEREST.

f1331 Defendants Abboft, Mr. Insani, and Mr. Lindberg, cross6appea1 from the trial

court°s judgment and have asserted the following three crossmasslgr€rnents of error:

1. The Trial Courl:. Erred in Concluding That the Jury`s Verdict
Was Not Influenced by PassIon or Prejudice and Denying
Det'endants` Motion for a New TrIaI on This Ground.

2. The Remiitt^^ Punitive Damages of $4,000,000 Rernaln
Grossly and Unconstitutionally Excessive.

3. The Remitted Compensatory Damages of $100,000
Remain Grossly Excessive.

11341 Because both involve the issue of whether the trial court erred in granting

defendants' motion for JNOV, we will address piaintifrs first and second assignments of

error together. In plaintiffs first assignnient of error, he contends that the trial court erred

in granting a JNOV as to his age discrirnination claim, based on the "Iaw of the case„

doctrine. Under his second assignment of error, plaintiff argues that the trial court erred

in granting a JNOV as to his age d'€scrirnination claim,

1135} "A ryiotion for judgmer:t notwithstanding the verdict, .IIke a motion for a

directed verdict, tests the legal sufficiency of the evIdence,°° Vlright v. Suzuki tVotor Co.ap.,
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Meigs App. No. ^^CAZ, 2005-Ohio-3494, at11 09, citing both Posin v. A.B. C. Motor Court

Hotelp #nc. (1976), 45 Ohio St.^^ 271, and McKenney v. Hillside Dairy Corp. ('I 996;, 1 09

Ohio App.3d 164. Therefore, the trial court°s granting of a motion for JNOV is reviewed

de novo. Luft v. Persy Cty. Lumber & Supply Co., Frankiin App, No. 02AP-559, 2003m

Ohio-2305, at T,24.

{136} R.C. 4112.02(A) provides as tofiows:

It shail be an unlawful discriminatory practice:

(A) For any employer, because of the * * * age of any
person, to discharge without just cause, to refuse to hire, or
otherwise to discriminate against that person with respect to
hire, tenure, terms, conditions, or privileges of empIoyrnen#, or
any matter directly or indirectly related to errapioymerit.

(1371 R.C. 4312.99 provides that whoever violates Chapter 4112 is "subject to

civil action for damages, injunctive rei€ef, cr any other appropriate relief,"

f%341 Defendants argue that although plaintiff may have established a prima facie

age discrimination case, Abbott explained the difference in treatment between plaintiff

and Mr. Schlies as being consistent with its °finRregion reassignment ;coiicy,°° (Defendant°s

brief, at 14-15a)

1139} ;°Ir order to prevail in an employment discrimination case, the plaintiff must

prove discriminatory intent." Mauzy v. Kelly Services, Inc. (1996), 75 Ohio St.3d 578,

583. Discrimination may be proven by direct or circ€imstantiaf evidence. Temple v.

Dayton, Montgomery App. No. 20211, 2005-Ohio-57, at ^85, citing Byrnes v. LCI

Communication Holdings Co. (1996), 77 Ohio St.3d 125. In order to establish a prima

taciw case for age discrimination, the plaintiff must establish that: he is a member of a

statutorily protected class; he was subject to adverse action; he was qualified for the
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position; and he was repiaced by a person of substantiaiiy younger age. Cnryefl v. Bank

One Trust Co., 101 Ohio St.3d 175, 180, 2004-0hi^^721 The employer may dernonstrate

a legitimate, nondiscriminatory reason for the adverse employment action. See Mauzy,

supra, at 582. The plaintiff may demonstrate that the employer's reason was merely a

pretext for unlawful discrirnination. Ida

(1401 At triai; plaintiff retained the ultimate burden of dernonstrating that he was

the victim of uniaoAui discrirnirration. See U.S. Postal Serr. Bd. of Govemors v. Aiken,^

(10,83), 460 U.S. 711, 103 S.Cte 1478. In this case, the jury determined that defendants

intentioraaiiy discriminated against-hirn because of his age based on his transfer to Lake

County, indiana, The facts at trial revealed that plaintiff was one of seven primary care

district managers deployed throughout the country in 1997, untii the PCDM position was

eliminated. Ross sought to retain the individuals as employees even though the PCDM

pas3tion was eiiminateda In the process of redeployment, only two of the seven were

offered positions requiring them to relocate: Steve Schlies and -pIaintiff. At the end of

1997, Mr. Schlies was 36 years oid, and plaintiff was 55 years old, with approximately 30

years of experience at Ross. Plaintiff, who had been working in Columbus, Ohio, was

offered a territory manager position in the Gary, Indiana territory. This was a demotion in

the hierarchy of the sales structure at Ross. Mr. Schlies, who had been located in

Milwaukee, Wisconsin, was offered a lateral position as district manager in Memphis,

Tennessee.

11411 Defendants presented evidence to support the idea that the decision to offer

plaintiff the Gary, Indiana position was based on legitimate, nondiscriminatory reasons. in

fact, the jury found that "Defendants demonstrate(dj that the action they took in
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transferring Plaintiff to Lake County, Indiana was for reasons other than Plaintiffs age.'°

(Jur^ Interrogatory ii.A.2.) However, the jury further found that plaintiff "derr€onstrate[d']

that the reason(s) for transferring Plaintiff to Lake County, Indiana were faise." (Jury

Interrogatory if.A.3.)

f%421 Upon our review of the record, we conclude that there was fegaliy sufficient

evidence presented at trial for the jury to conclude that Abbott discriminated against

plaintiff on the basis of age, and that Mr. insani and Mr. Lindberg participated in the

discrimination. Therefore, we conclude that the tdal court erred in granting defendants'

motion for JNOV.

(1431 As stated above, the trial court conditionaiiy granted a new trial should its

granting of JNOV be reversed on appeai, Si€Jrrificantiy, in this appeal, plaintiff has not

separately assigned as error the trial court°s conditional granting of a new triai as to the

issue of plaintiffs age discrimination claim, but he does argue tl,at the motion for a new

trial should have been denied. We note that Civ.R, 50(C) provides that if the motion for

JNOV provided for in Civ.R. 50(B) is granted, then the court st1aii rule on the motion for a

new triai. Thus, the trial court°s decision regarding a new trial was a necessary

determination given its granting of the JNOV. Therefore, we find it necessary to address

the issue of whether the trial court erred in conditionally granting a new trial.

^144) Although this cuurt`s review of the trial uourt's granting of JNOV is de novo,

our review of its granting of a new trial is limited to determining whether the trial court

abused its discretion. "It is weli-settied law that the decision on a motion for a new trial

pursuant to Civ,R, 59 is within the discretion of the trial court. The trial court's decision

will be disturbed only upon a showing that such decision was unreasonable,
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unconscionable or arbitrary.°° Sharp v. Norfolk & W Ry. Co. (1995), 72 Ohio St.^^ 307,

312. Furthermore, in Malone v. Courtyard by Marriott L.P. (1996), 74 Ohio St.3d 440, the

Supreme Court of Ohio stated:

The abuse of discretion standard requires a reviewing court to
Fpv°sew the evidence favorably to the trial court's action rather
than to the original jury's verdict.99 * * * This deference to a trial
court°s grant of a new trial stems in part from the recognition
that the trial judge is better situated than a reviewing court to
pass on questions of witness credibility and the "surrounding
circumstances and atmosphere of the trial.Ef

Id . at 448, quoting Rohde v. Farmer (1970), 23 Ohio St.2d 82a

^145,1 Although it is not entirely clear upon what grounds the tdal COLirt granted the

new trial, the trial court, in its May 20, 2003 decision, set fort:^ one of the bases for

granting a new trial pursuant to Civ.R. 59(A). Citing Civ.R. 59(A)(6) and Rhode, supra, at

93, the trial court noted that it had the authority to grar^t a new trial if it concluded that the

verdict was contrary to the weight of the evidence. ^ivoR. 59(A) provides, in pertinent part,

as follows:

A new trial may be granted to all or any of the parties and on
all or part otthe €^^^^s .

upon any ot'the following grounds:

(6) The judgment is not sustained by the weight of the
evidence, ^ovvever, only one new trial may be granted on the
weight of the evidence in the same case[.]

Additionally, defendant Abtaott's June 7, 2002 r^o.tior€ argued that a new trial should be

granted on the grounds that the judgment is not sustained by the weight of the evidence,

pursuant to Civ.R. 59(A)(6). Based on this court's review of the record, we conclude that

te trial court conditionally granted a new trial as to plaintiffs age discrimination claim on

the basis that the verdict was not supported by the weight of the evidenceo Essentially,
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the triai court found that the evidence at trial was not iegaii^ sufficient to support pfainfiif,"s

age discrimination claim, and even if it was iegally sufficient to support the claim, it was

not supported by the weight of the evidence.

JJ^^} VVo note that the Supreme Court of Ohio, in Antal v. ^ldo World Products,

Inc. (1984), 9 Ohio St.3d 144, at the syllabus, stated as foilows:

When granting a motion for a r^ew tdai based on the
contention that the verdict is not sustained by the weight of
the evidence, the trial oouri must articulate the reasons for so
doing in order to allow a reviewing court to determine whether
the trial court abused its discretion in ordering a new trial.

However, in this appeal, plaintiff has not argued that the trial court failed to articulate the

reasons for granting the motion for a new triai.

(1471 At triai, evidence was presented that indicated the existence of an in-reg3on

reassignment policy, which explained the disparate treatment in this oase. Specifically,

there was testimony that the preference was to reassign employees within the same

region and district, for a variety of reasons. Additionally, testimony indicated that the

Gary, Indiana, position was the only position available within plaintiffs region, and

therefore plaintiffs reassignment was consistent with this poi€oy. As revealed in the

interrogatories, Ghe jury found that defendants demonstrated that piairitiff was transferred

to Lake County, Indiana, for reasons other than his age. However, the jury determIned

that piaintilf demonstrated that the reason(s) were false, and ttlat plaintiff proved by a

preponderance of the evidence that defendants intentionally discriminated against him

because of his age based on his transfer to Lake County, Indiana.

(148) As determined above, the evidence at trial was legally sufficient to support

an age discrimination claim. However, after thoroughly reviewing the extensive record in
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this case, and considering the sound discretion provided to the trial court in determining

w hether to grant a motion for a new trial, we conclude that the tr€aI court did not abuse its

discretion in condItlaanally granting a ^ow trial on plaintiffs age dIsurlmlnatlon claim.

(149) Considering the foregoing, we sustain plaintiffs first and second

assignments of error on the basis that the trial court erred in' granting the motion for

JNOV. VVe need not, and do not, reach the issue that is raised by plaintiffs first

assignment of error of whether the trEal court erred in granting the JNOV based upon the

"law of the case" doctrine. Ilowever, the trial court did not abuse its discretion in

conditionally granting a new trial as to plaintiffs age discrimination claim. Therefore, to

the extent defendant argues under his second assignment of error that the trial court

erred in conditionally granting a new trial on the issue of age discrimination, it is overruled.

{1501 By his third assignment of error, plaintiff asserts that the trial court erred in

granting defendants` motion for remittltur. Plaintiffs seventh assignment of error alleges

that the trial court erred in denying his motion for attorneys° fees, In his eighth

assignment of error, plaintiff alleges that the -trlal court erred in denying his motion for

prejudgment interest. Defendants, in their first cross-assignment of error, assert that the

trial court erred in not granting a new trial on the ground that the jury°s verdict was

influenced by passion or prejudice. In their second cross-asslgnment of error, defendants

argue that the remitted punitive damages award of $4,000,000 remains unconstitutionally

excessive. In their third Cr€^^^-assIgnment of error, defendants contend that the remitted

compensatory damages award of $1 00,000 is grossly excessive. Having determined that

the trial court did not abuse its discretion in conditionally granting a new trial as to

plaintiffs age discrimination claim, we find that these assignments of error are moot.
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{151) Plaint€ff's fourth, fifth, and sixth assignments of error relate to the trial court°s

exclusion of certain evidence at tr;al. Regarding these assignments of error, we

prelirninarily note that "[a] trial court has broad discretion in the admission and exclusion

of evidence. Unless the trial court has clearly abused its discretion, an appellate court

should not interfere in its dete rm. 3nation.°° State v. Apanovitch (11987), 33 Ohio St.3d 19,

25; see, also, ^^sch^^um v. Dillon (1991)p 58 Ohio St.3d 58, 66. An abuse of discretion

connotes more than an error of law or judgment; it implies that the courts attitude is

unreasonable, arbifir-ary, or unconscionable. .^^^^^^^re v. Blakemore (1983), 5 Ohio

St.3d 217, 219.

{152) Under his fourth assignment of error, plaintiff contends that the trial court

erred in excluding certain evidence reiating to his claim of constructive d$scharge.

Specifically, plaintiff argues that the trial court erroneously excluded from evidence a 1998

article from a newspaper which declared Gary, Indiana, as the most dangerous city in the

United States for crime. Plaintiff also argues that the trial court erred in not permifting

plaintiffs counsel to question witnesses regarding the desirability of working in Gary,

Indiana, and by excluding from eVidence photographs that plairififf took of Gary, Indiana.

f1531 "The test for determining whether an employee was constructively

discharged is whether the employer`s actions made working conditions so intolerable that

a reasonable person under the circumstances would have felt compelled to resign."

Mauzy, supra, at paragraph four of the syllabus. Regarding the evidence necessary to

prove constructive discharge, the Supreme Court of Ohio has stated, in Mauzy, as

follows:

* * x[T]here is no sound reason to compel an employee to
struggle with the inevitable simpiy to attain the °'discharge'j
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Iabef. No single factor is determinative. Instead, a myriad of
factors are considered, including reductions in sales territory,
poor performance evaluations, criticism in front of cow
err€pfoyees, inquiries about retirement intentions, and
expressions of a preference for employees outside the
protected aroup. Nor does the inquiry change solely because
an option to transfer is thrown into the mix, lateral though it
may be. A transfer accompanied by measurable
compensation at a comparable level does not necessarily
preclude a finding of constructive discharge. Our review is
not so narrowly circumscribed by the quality and attributes of
the transfer option €tself, * * *

Id. at 589.

{%541 In this case, the jury held that plaintiff failed to prove that his transfer to

Lake Countyf Indiana, resulted in working conditioiis that were so intolerable that a

reasonable person would have been compelled to resign from his employment with

Abbott. Thus, the jury found that plaintiff had failed to prove that he had been

constructively discbarged,

{q55) Plaintiff argues that the newspaper article was not being offered for the truth

of the matter asserted, i.eo that Gary, Indiana was the most dangerous city in the United

States for crirrge . in 1998. Pfaintift argues that he was '°offer;ng the article as further

evidence that he was 'transferred' to a place he believed to be a very undesirable place to

live or work and was, in fact, constructively discharged." (Plaintiffs merit brief, at 44.)

Plaintiff adds, "The atele vias simply a piece of information plaintiff relied upon in

consideration of his constructive discharge." ld, To the extent the article was offered to

prove the truth of the matter asserted, it was inadmissible hearsay. Moreover, to the

extent the articie was being offered for the reasons stated by plaintiff, it was arguably

irrelevant with respect to his constructive discharge claim, as it werit tO piaintif^^

subjective opinion regarding Gary, indiana. Plaintiffs subjective belief regarding Gary,
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Indiana was not relevant to the issue of whether he was constructively discharged. See

CSir^e v. Electronic Data Systems ^orp, (Sept. 18, 2000), Washington App. No. 99CA14

(noting that an objective standard is applied in the constructive discharge inquiry).

(156} Plaintiff argues that the trial court erred in not perrnitting p laintiffs counsel to

question witnesses regarding the desirabiiity of working in Gary9 Indiana. The trial court

sustained objections to this testimony on the basis that the opinions of the witnesses

regarding the city of Gary, Indiana, were not rel^vant to the inquiry in this case. The trial

court did not abuse its discretion in this regard, and we therefore find plaintiffs argument

on this rnatter to be without merit.

[157) Plaintiff also asserts that the trial court erred in excluding photographs that

plaintiff had taken of Gary, (ndiana, In his merit brief, plaintiff does not assert why it was

error for the trial court to not'aiiow the admission of the photographs. In his repiy brief,

plaintiff contends that the photographs were relevant to the inquiry as to what a

reasonable person would have felt under the circumstances. Plaintiffs argument to the

contrary, the trial court did not abuse its discretion in excluding from evidence the

photographs that piaintiff took of Gary, Indiana.

11581 Based on the foregoing, vie overrule plaintiffs fourth assignment of error.

^^591 In his fifth assignment of error, plaintiff argues that the trial court erred in

excluding certain evidence on the basis of hearsay. Plaintiff asserts that it was error for

the trial court to preclude testimony of Mr. Pini regarding an alleged Abbott merr€oraridum

indicating that employees over 50 years old with 20 years of service should be

encouraged to take early retirement. The trial court determined that testimony of Mr. Pini

regarding the alleged memorandum was inadmissible under Evid.R. 602. VVe conclude
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that the trial uourt did not abuse its discretion in excluding this testimony, and we

therefore overrule piaintiff's fifth assignment of error.

11601 Plaintiff alleges in his sixth assighment of error that the trial court erred in

excluding evidence of a prior verdict against two of the named defendants for age

discrimination. !r; his brief, plaintiff asserts that the trial court erroneously did not p-rrnit

the discussion of the "Fitch" case at trial. Plaintiff argues that evidence of a prior verdict

against two of the defendants was admissible under Evid.R. 404(B), which states:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted
in conforrnity therewith. It may, hovvever, be admissible for
other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake
or accident.

1161) Although it is not entirely clear from the record, plaintiff apparently is

referring to the Franklin County Court of Common Pleas case of Fitch v. Abbott

Laboratories, case Noo 94CVHOS-5867. The record before this court contains a copy of

an agreed order in the Fitch case. The order, which was signed by the trial court judge

and dated November 3, 1997, vacated an earlier judgment entry and states that "all

claims that were or could have been asserted by [Fitch] herein are hereby dismissed with

pr,ejudice " (Emphasis sice)

{TL621 PIaintiff"s arguments to the contrary,, the trial court did not abuse its

discretion in excluding evidence regarding the prior case. Thus, plaintiffs sixth

assignment of error is overruled.

1163} For the foregoing reasons, piaint3fFs first and second assignments of error

are sustained on the basis that the trial court erred in granting defdndantsF rnot€o°l for

JNOV as to plaintiffs age discrimination claim, but h is second assignment of error is
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overruled to the extent plaintiff argues that the trial court erred in oonditionally granting

defendantsi motion for a new trial on the issue of plaintiffs age discrimination oiaim, OEjr

determination that the trial court did not abuse its discretion in oonditionally granting

defendantsF motion for a new trial as to plaintiffs age discrimination claim moots

defendan.ts° first, second, and third oross-assignments of error, 'as weii as plaintiffs third,

seventh, and eighth assignments of error. Plaintiffs fourth, fifth, and sixth assignments of

error are overruied. The judgment of the Franklin County Court of Common Pleas is

affirmed in part and reversed in part, and this cause is remanded to that court for further

proceedings in accordance with law and oonsistent with this opinion.

Judgment affirmed in part, reversed
in pait, and cause reniano'ed.

FRENCH J ., concurs.

McCORMAC, J., dissents.

McCORMAC, J., retired of the Tenth Appellate District,
assigned to active duty under authority of Section 6(C), Artioie
IV, Ohio Constitution.

McCORMAC, J., dissenting.

(1641 Iagree with the majority that the trial court erred in granting judgment

notwithstanding the verdict on plaintiffs claim of age discrimination. I respectfully

disagree with the majority's ruiing. that the trial court did not abuse its discretion in

granting a conditional new trial.

(165) My analysis of the evidence leads me to the conclusion that the jury

correctly found that the defenciant°s reason for the adverse employment action was a

pretext for unlawful discrimination. The juryis finding was not against the manifest weight

of the evidence, but fully in accordance with it. Defendant's reason is not well supported
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by the record, in contrast to ^^^^^^iffs evidentiary history of excelfent service to defendant

and remarks by defendant`s personnel whic:l strongly igidicated that he was assigned to a

poor territory and inferior position because of his age and for no other legitimate reason.

11661 My conclusion is fortified by the fact that the trial court failed to ar^^^^^^^e

reasons for its ruling to enabEe us to determine whether the trial court abused its

discretion in orderirig a new trial. See Antal v. Olde World Products, Inc. (1984), 9 Ohio

St.3d 144,

f167} Demonstrative of the inabi(ity of our court to fully review the trial ^ourt's

conditional order is the majority°s analysis which primarily consists of the statement that

,jafter thoroughly reviewing the extensive record in this case, and considering the sound

discretion provided to the trial court in determining whether to grant a motion for a new

trial, we conclude that the trial court did not abuse its discretion in conditi€anally granting a

new trial on plaintiffs age discrimination claimo`E (See 148.) That analysis stands, through

no fault of the majority, in stark conirast to the otherwise excelient analysis.

{168} The assignments of error regarding the remittitur should not be determined

to be moot.
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