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REASONS WHY THIS CASE IS OF PUBLIC AND GREAT GENERAL INTEREST

This appeal arises out of a split, partially reconsidered ruling that confirms the need for
the Court’s guidance on two issues of public and general interest: (1) What standard governs
whether evidence is relevant to a showing that an employer’s stated reason for an adverse em-
ployment action is “pretextual”?; and (2) When reviewing alleged errors in retrials ordered in
prior appeals, are appellate courts bound by their own prior interpretations of their mandates?

The pretext issue. The Tenth District’s 2-1 ruling (attached) overturns a unanimous (8-0)
Jury verdict rejecting Plaintiff Jelinek’s age discrimination claim and orders a fifis trial in this
16-year-old case. The basis for that decision was a single trial court evidentiary ruling that cer-
tain testimony was inadmissible to show “pretext.” But as Judge Dorrian explained in a thor-
ough dissent (A4-11), when analyzed under the federal pretext standard set forth in Manzer v.
Diamond Shamrock Chem. Co., 29 F.3d 1078 (6th Cir. 1994), the evidence at issue is not even
relevant. Under Manzer—which nine appellate districts have adopted—oplaintiffs who dispute
“the credibility of [an] employer’s explanation” are “‘required to show ... (1) that the proffered
reasons had no basis in facr, (2) that the proffered reasons did not actually motivate his dis-
charge, or (3) that they were insufficient to motivate discharge.”” Id. at 1084 (quoting McNabola
v. Chicago Transit Auth., 10 F.3d 501, 513 (7th Cir. 1993))." Yet the majority ignored Manzer,
and this Court has yet to decide whether it is binding. The Court should grant review and either

confirm that all Ohio courts must apply Manzer or establish another clear pretext standard.

! Frantz v. Beechmont Pet Hosp., 117 Ohio App. 3d 351, 359 (Ist Dist. 1996); Hapner v. Tues-
day Morning, Inc., 2d Dist. Monigomery, 2003-Ohio-781, 517, 18; Miller v. Potash Corp. of
Saskaichewan, Inc., 3d. Dist. Allen, 2010-Ohio-4291, 925; Horsley v. Burton, 4th Dist. Scieto,
2010-Ohio~6315, §18; Pitts-Baad v. Valvoline Instant Oil Change, 5th Dist, Stark, 2012-Ohio-
4811, §68; Deizel v. Brush Wellman, Inc., 141 Ohio App. 3d 474, 483 (6th Dist. 2001); Chandler
v. Dunn Hardware, Inc., 168 Ohio App. 3d 496, 504-035 (8th Dist. 2006); Wilson v. Rosemont
Country Club, 9th Dist. Summit, 2005-Ohio-6606, §14; Hoffman v. CHSHO, Inc., 12th Dist.
Clermont, 2005-Chio-3909, 926.



Pretext issues arise in most employment discrimination cases filed in Ohio—thousands of

cases annually.® And in applving Ohio employment discrimination law, this Court has directed
Ohio courts to follow the McDonnell-Douglas framework and “federal case law interpreting Ti-
tle VIL” Little Forest Med. Cir. of Akron v. Ohio Civil Rights Comm 'n, 61 Ohio St. 3d 607, 609-
10 (1991). Apart from that, however, the Court has said only that a showing of pretext requires
proof “that the [employer’s nondiscriminatory] reason was false, and that discrimination was the
real reason” for the employer’s actions. Williams v. Akron, 107 Ohio St. 3d 203, 206 (2005).
Indeed, in the context of jury instructions (rather than relevance), plaintiff®s own counsel has
urged the Court to adopt the “standard in Manzer,” arguing that “Williams did not define the
meaning of ‘false,”” and that “different Ohio District Court of Appeals us{e] different standards
for defining pretext.” Jurisdictional Mem. 2, 5 in Peters v. Rock-Tenn Co., No. 2011-1635 (filed
Sept. 26, 2011). In short, the Court has provided no specific, concrete guidance as to what types
of evidence will carry the plaintiff’s burden on pretext—Ieaving the lower courts at sea concern-
ing when to grant (or deny) summary judgment, INOV, or a new trial on pretext issues.

The need for guidance is on full display here. As part of a 225-person reduction in force
in which most employees lost their jobs, Abbott offered Jelinek, a mid-level manager in Colum-
bus, a sales job in Lake County, Indiana, at the same salary and benefits. It is undisputed that no
jobs were available in Columbus, that it was Abbott’s policy to transfer employees within the
same geographic region, and that the only open post in the region was the Lake County position.
in addition, the first jury rejected Jelinek’s claim that his transfer to Lake County—which he said
was “collapsed” and “not a desirable place”—was a “constructive discharge.” Over Judge Dor-

rian’s strong dissent, however, the court below deemed it reversible error for the trial court in a

2 By comparison, from 2009 to 2010, the Ohio Civil Rights Commission received 4,121 charges
of discrimination. ORIO CIviL RIGHTS COMMN, ANNUAL REPORT 2010 11 (201 0).



later trial to exclude Jelinek’s evidence that he had “no choice” but to quit when Abbott trans-
ferred him to Lake County—a territory he stil] claims is “collapsed” and “not a desirable place.”
Why? Because this evidence purportedly could “show that Abbott’s explanation for sending
Jelinek to an undesirable territory...was pretext to force him into retirement.” A3.

The majority did not say, however, how evidence concerning Jelinek’s view of the Lake
County territory was probative of Abbott’s state of mind, or to the Jalsity of Abbott’s stated basis
for acting. It is not. It may have shown that the policy had unfavorable effects on Jelinek. But
as Judge Dorrian explained, under a straightforward application of Manzer, evidence regarding
the “state of the Lake County Indiana territory is not probative as to the falsity of defendants’
policy of transferring employees within their regions” (A8) or otherwise “relevant to the element
of pretext” (A26). In short, Jelinek’s dislike for Lake County has no logical connection to any
“pretext” by Abbott—it relates only to Ais state of mind.

Review is needed to bring clarity to the Ohio courts’ analysis of pretext issues, which
arise in nearly every employment discrimination case that progresses beyond the pleading stage.

The law of the case issue. Although this Court has opined on the need for trial courts to
respect the law of the case, it has yet to consider whether appeliate courts must likewise comply
with their own decisions in reviewing subsequent trial court proceedings. But trial courts should
not be reversed for resp@eiiﬁg the law of the case, and this Court’s guidance is needed to ensure
consistency of results—and to avoid endless litigation—at all levels of the Ohio judiciary.

The framework for the evidentiary ruling on “pretext” was set when Jelinek made a stra-
tegic decision to assert separate claims for constructive discharge and age discrimination. That
strategy gave him two bites at the apple with the jury, But it also meant that the adverse verdict

removed that claim from the case.

on constructive discharge—affirmed by the Tenth District



Jelinek’s counsel could not accept this. He proceeded to cause two mistrials—one by en-
couraging the jury to search the Internet about Abbott and prior proceedings, and one by violat-
ing an express order not to refer to the “constructive discharge” theory rejected by the first jury.
Faced with a lawyer who was exceedingly difficult to control, Judge Schneider entered an order
drawing a bright line as to relevant evidence: The fourth trial would “exclude[] a retrial of the
constructive-discharge claim, including facts or allegations that relate to that claim.” A60-61.

That ruling was based on a logical reading of the Tenth District’s earlier mandate, gave
effect to the prior jury verdict, and was later upheld by the Tenth District when Jelinek sought
mandamus review. A37. Both a magistrate judge of that court and a three-judge panel con-
firmed that Jelinek had adopted a trial strategy—reflected in jury interrogatories, trial court
Jjudgments, Jelinek’s appellate briefs, and the appellate decision itself—that treated constructive
discharge as a separate claim. A37-55. Moreover, that decision was affirmed by this Court, re-
solving liability and excluding associated damages and allegations from the retrial. A3S.

In light of this history and the overall ““atmosphere of the trial”” (A77-78 (quotation
omitted)}—the fourth in this case—it is hard to imagine how the trial judge could have done any-
thing bur exclude Jelinek’s testimony that his new territory was *“collapsed” or “unviable.” The
first jury rejected precisely those allegations. Yet the majority below did not even acknowledge
the appellate court’s 2010 mandamus ruling—affirmed by this Court—that the trial court acted
“in accordance with this court’s mandate” in “exclud[ing] a retrial of the constructive-discharge
claim, including facts or allegations that relate to that claim” A53-54, A52 (emphasis added).
Instead, calling it reversible error to exclude evidence of the territory’s condition—offered to
show that Jelinek’s transfer was “pretext to force him into retirement” (A3)—the majority effec-

tively penalized the trial court for abiding by the appellate court’s own earlier mandate.



The split ruling below thus directly undermines the law of the case, which “is necessary
to ensure consistency of results in 2 case” and “to avoid endless litigation by settling the issues.”
Nolan v. Nolan, 11 Ohio St. 3d 1, 3 (1984). Both appellate courts and irial courts must respect
that doctrine. This Court’s guidance is needed to make that clear, especially after State v. For-
rest, which held that “a three-judge pane! of appellate judges—instead of the full court—may ...
determine whether an intradistrict conflict exists.” 136 Ohio St. 3d 134, 134 (2013).

This case presents an ideal vehicle for resolving the uncertainty in Ohio law. The issues
are sharply presented in four appellate decisions, as well as this Court’s affirmance of the Tenth
District’s decision on mandamus, interpreting its prior mandate. By granting review, providing a
clear pretext standard, and setting definitive guidelines for respecting the law of the case, this
Court can bring this case to an end and prevent similarly protracted litigation—and the attendant
waste of both judicial and private resources—in the future. State v. Lester, 130 Ohio St. 3d 303,
306 (2011) (granting review where prior law had “created confusion and generated litigation™).
It should not take five trials and sixteen years 1o resolve a single age discrimination suit.

STATEMENT OF FACTS AND OF THE CASE

This case arises from events in 1997, when Abbott trensferred and demoted Jelinek as
part of a business-wide reduction-in-force affecting 225 employees. Most employees lost their
jobs. But all seven Primary Care District Managers (“PCDM™) within Abbott’s Ross Products
Division—Jelinek’s job-—were offered other jobs at the same salary and benefits. Jelinek has
never argued that climinating his job was discriminatory, and he was offered a sales position in
Lake County, Indiana. Yet three months after accepting that offer—and juét four days afier start-
ing the job—IJelinek, then 35 years old, quit and sued for age discrimination.

Jelinek first sued in 1998, and the case comes to the Court after sixieen years of litigation.

Thus, to aid in understanding the context of the evidentiary ruling at issue, we briefly review the



case’s tortured history, which includes four trials—two of which ended in mistrials caused by
Jelinek’s counsel’s misconduct—four Tenth District appeals, and one other trip to this Court.

A, The first trial and the ensuing appezl

After a summary judgment ruling for Abbott and appeazl, the case was first tried in 2002.
Jelinek raised three claims: age discrimination, constructive discharge, and promissory estoppel.

Although it found age discrimination, the jury rejected Jelinek’s constructive discharge
and promissory estoppel claims. The constructive discharge claim focused on the character of
Lake County, which he claimed was a poor sales territory. A special interrogatory relating to
constructive discharge asked the jury: “If you found for Plaintiff on his claim of age discrimina-
tion with respect to his transfer to Lake County, Indiana, did Plaintiff prove by a preponderance
of the evidence that the transfer resulted in working conditions that were so intolerable that s rea-
sonable person would have been compelled to resign?” The jury answered “No.” A46-47.

The trial court later granted JNOV to Abbott on the age discrimination claim, alternative-
ly granting a new frial if INOV was reversed on appeal. Jelinek appealed, but did not challenge
the constructive discharge verdict. He asserted only “that the trial court erred in exchuding evi-
dence relating to his claim of constructive discharge.” A81. In 2005, in Jelinek I, the appellate
court “overrule[d] [that] assignment of error.” A83. The court ireated age discrimination and
constructive discharge as distinct claims. It noted that Jelinek “failed to prove that he had been
constructively discharged,” but ordered retrial on the “age discrimination claim” only. AS82,
AB0. Thus, the constructive discharge claim did not survive.

B. The second and third irials, each of which ended as a mistrial due to Jelin-
ek’s counsel’s misconduct

The case then returned to trial court, but the second trisl—and then the third trial—ended

in mistrials caused by Jelinek’s counsel. In the 2007 trial, counsel flagrantly violated two orders.



One order bifurcated liability from testimony on punitives or Abbott’s net worth. The other
barred references “to the outcome of the first trial,” and the court specifically voiced concern that
the jury not end up “Googling” the case. Jelinek’s counsel joked that maybe someone would
“blurt it out,” causing the court to state: “[I}f that happens we will be trying this case again.”

It happened. During voir dire, counsel asked: “How many people on the panel ... use
Google regularly?” He also said that if the jury “wanted to look up information on a company
..., you can do that.” Counsel later referred to the “history” of the “ten-year old case,” and said
“Iplrior proceedings ... said we can’t ask you for” any “losses ... involving wages.”

These actions were calculated—the first “hit” that came up in a Google search for “Jelin-
ek v. Abboit” was an article entitled, “Big win for long-time employee in age bias suit,” describ-
ing the prior $26 million verdict. And interviews revealed that three jurors did exactly as Jelin-
ek’s counsel suggested: They Googled the case, learned about the earlier verdict and the exclud-
ed evidence, and discussed what they learned with other jurors.

Judge Bessey granted a mistrial, finding counsel’s actions “in direct contravention” of his
ruling: “you used the term ‘Google,”” which was “specifically discussed.” He later noted: “when
you just blatantly throw it out as you blatantly did the last time through, when you started talking
to the jury about going on the Internet ... I have to wonder about your motivation. ... I don’t ac-
cept your explanation that you didn’t know it was there. ... Ijust flat out don’t accept it.”

A third trial, in 2008, likewise ended as a mistrial due to Jelinek’s counsel’s infractions.
Most notably, he violated an order “precludfing] [him] from referencing” any “constructive dis-
charge.” Despite repeated warnings, counsel told the jury: “[Jelinek’s] retirernent pay would ac-
tually go down because of the territory assignment. So what did he do? He said this is a con-

structive discharge, and he sent the company a letter, and he quit.” (Emphasis added.) Counsel



also raised prohibited back pay issues. As the court noted: “You have a habit of just going ahead
and doing whatever you want to do.” “[Tthis is why we had the mistrial the last time. And it—
you seem o be repeating it again.” The judge soon declared a second mistrial.

. Sudge Bessey's recusal

The same misconduct led the judge to recuse himself, stating: The “unprofessional con-
duct of Plaintiff’s counsel makes it impossible for me to maintain an appropriate degree of pro-
fessional impartiality.” Counsel made “misstatements of law” and “fact,” “totally emasculated”
the “rights of the parties,” ané “blatantly” blurted out prohibited information. Judge Bessey “se-
riously considered recording Mr. Kelm’s conduct and turning it over to the disciplinary counsel.”

B. The reassignment to Judge Schneider and the mandamus action over wheth-
er Jelinek could present evidence related to his constructive discharge claim

The case was reassigned to Judge Schneider, who likewise barred retrying the construc-
tive discharge claim and issued an order defining the proper scope of the evidence in the fourth
trial. As he stated, Jelinek II “distinguished between the jury’s finding that plaintiff was discrim-
inated against” and “[its] finding that plaintiff did not show that working conditions were so in-
tolerable so as to constitute constructive discharge,” treating them as “separate” and aliowing'
only the former to proceed. AS59. The court thus “exclude{d] a retrial” of “the constructive dis-
charge claim, including facts or allegations that relate to that claim.” A60-61 (emphasis added).

Jelinek then sought mandamus. But a Tenth District Magistrate rejected his request
{A44-55) and the court affirmed, both adopting the Magistrate’s findings as its own (A43) and
issuing its own opinion (A37-43). Jelinek never “challengefd] the trial court’s treatment of his
constructive theory as a separate claim,” the count held, and Jelinek I “did not order the retrial of
... constructive discharge.” A40, A38. Nor could Jelinek recast his constructive discharge as

“[an] elementf] of his ... age discrimination claim™ (A38-39), as the trial court acted “in accord-



ance with this court’s mandate” in “exclud{ing] a retrial of the constructive-discharge claim, in-
cluding facts or allegations that relate to that claim.” A33-54, AS52 (emphasis added).

Jelinek appealed to this Court, which rejected his theories yet again. “The court of ap-
peals is in the best position to interpret its own mandate,” the Court explained, and it “expressly
determined that its prior mandate ... did not order retrial of Jelinek’s constructive-discharge the-
ory.”” A34. The case thus returned to the trial court for a fourth irial.

E. The fourth {rial and the overwhelming evidence supporting the verdist

In 2011, after bearing seven days of evidence and testimony from ten witnesses, the jury
unanimously (8-0) rejected Jelinek’s claims. Overwhelming evidence supported the verdict,

In 1997, Karl Insani—head of Abbott’s Ross Products Division, and a man of roughly
Jelinek’s age—was directed to cut 225 jobs from the division. One of his easiest decisions was
cutting the PCDM positions, an extra layer of management. Those jobs had only recently been
created, and had not added sales. So Insani asked his regional managers to recommend new jobs
for the PCDMs within their regions. Six of the seven PCDMs, ranging in age from 29 to 55,
were offered lower-level jobs, and one was offered a lateral move—all within their regions.

The only opportunity in Jelinek’s region was a sales position in Lake County, Indiana,
Insani offered Jelinek that job—with the same salary and benefits—and Jelinek accepted it. But
as he admitted, he did not want to leave his long-time home in Columbus. So he immediately
went on medical leave and then took vacation, ultimately showing up for his job months later.
He then spent just four days in the job—mostly spent taking photos of dilapidated buildings—
before deciding the territory was a “sham.” He resigned in February 1998, saying he was “con-
structively terminated,” and later sued Abboti for age discrimination. But as Jelinek admitted at
trial, Abbott had no choice bu;&‘, to relocate him, as it “didn’t have available jobs in Columbus.”

At trial, Jelinek tried to compare himself to Steve Schlies, a PCDM who was laterally



transferred to an open district manager job in Memphis, a city in Schlies’ region. Jelinek was not
even considered for that job, let alone qualified for it. It is undisputed that his name never sur-
faced as a candidate. Insani relied on recommendations from his regional managers, and Schiies’
regional manager, Barb Groth, recommended him. Schlies was a top-rated PCDM, and the “log-
ical choice for that di strict,” because “he was familiar with the Memphis market.” Groth did not
even know Jelinek, who was in a different region and had a different supervisor.

Even if Jelinek Aad been considered for the Memphis job, however, he would never have
been chosen. The job involved managing sales representatives who sold highly technical devices
for invasive medical procedures. But unlike Schlies, Jelinek had never sold such devices—his
career had been devoted to selling overthe~counter nutritional supplements. As Jelinek admit-
ted, the Memphis job involved “a whole variety of things [he] had never done”—tasks that re-
guired “a lot of exira training and expertise.” And unlike Schlies, Jelinek had no customer con-
tacts in Memphis, and he had a “history of difficulties in management positions.” A10. Indeed,
as he testified, those he earlier managed revolted and effectively “ended up firing [him].”

Not surprisingly, the jury unanimously rejected Jelinek’s age discrimination claim,

F. The original divided panel decision in the Iatest appeal

lelinek appealed, raising a host of issues. The court rejected all but two. Most notably, it
rejected his view that the “constructive discharge [issue] should have been presented to the jury.”
A22. That issue was “fully litigated” in “an earlier appeal and [mandamus] action,” and “the tri-
al court acted in accordance with the law of the case and this couwrt’s mandate.” A22-23.

Over Judge Dorrian’s dissent, however, the court ordered a fifih trial based on two evi-
dentiary rulings. First, it held that the trial court erred in barring Jelinek’s testimony that he quit
because his new territory was “collapsed” and “was not a desirable place to live.” A19. While

inadmissible to show constructive discharge, this testimony was admissible to show some unde-
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fined type of “pretext” by Abbott. Jd. The majority did not say how such “pretext” evidence re-
flected Abbott’s state of mind. Nor did it mention the court’s own prior holding that the trial
court acted “in accordance with this court’s mandate” in “excludfing] a retrial of the construe-
tive-discharge claim, including facts or allegations that relate to that claim.” AS53-34, A352.

Second, the majority held that the trial court wrongly excluded the testimony of Phil Pini,
a former employee, regarding a 1999 conversation with Insani about an alleged memo (never
shown to exist) supposedly stating that employees over age 50 should take early retirement.

Judge Dorrian dissented. Jelinek’s “state of the territory” evidence is not “relevant to the
element of pretext,” she observed, and “resolution of this {issue] depends on the resolution of the
{constructive discharge issuel.” A26. As to the Pini testimony, Judge Dorrian explained that “in
the appeal of the first trial, this court found that the trial court did not err in excluding the same
testimony.” A27,

G. The panel’s partial grant of reconsideration and denisl of en banc review
B B g

Abbott sought reconsideration or reconsideration en banc, and Judge Brown reversed her
vote on the Pini testimony. “[1]t was obvious error not to follow the law of the case,” she wrote,
as the appellate court’s 2005 decision “conclude[d] that the trial court did not abuse its discretion
in excluding this testimony.” A2-3 (citation omitted).

Yet the majority stood by its view that the trial court’s exclusion of the Lake County evi-
dence required a fifth trial. A3. Even though no “constructive discharge claim” was “before the
jury,” such evidence was deemed “relevant ... to show that Abbott’s explanation for sending
Jelinek to an undesirable territory ... was pretext fo force him inio retivement” Id. (emphasis
added). The majority again ignored the court’s prior ruling—affirmed by this Court—that the
trial court acted “in accordance with this court’s mandate” in “exclud{ing] a retrial of the con-

structive-discharge claim, including facts or allegations that relate to that claim.” A53-54, A52.

11



Nor did the m;:,jority say how testimony concerning the Lake County territory showed the falsity
of Abbott's “policy of reassigning [people] within the region.” A3.

Judge Dorrian issued a careful dissent. She first recounted the case’s history, including
the “mistrials” and the court’s own mandamus ruling “excludfing] a retrial of the constructive-
discharge claim, including facts or allegations that relate to that claim.” AS. Then, applying the
Sixth Circuit’s Manzer decision, Judge Dorrian explained that pretext evidence must show “that
[Abbott’s] reason for the transfer ... (1) had no basis in fact; (2) did not actually motivate the ad-
verse employment action; or (3) was an insufficient basis for [that] action.” A7. As she ex-
plained, the condition of the Lake County territory was “not probative” under these factors, and
excluding the evidence was not “an abuse of discretion.” AS, A9-10.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law Neo. 1. In employment discrimination cases, evidence is not
relevant to a showing of pretext unless it tends to show that: (1) the employer’s
stated reason for taking an adverse employment action had no basis in fact; (2) the
proffered reason did not actually motivate the employer’s actions; or (3) the prof-
fered reason was insufficient to motivate the employer’s actions.

Over a powerful dissent, the majority below deemed it an abuse of discretion to exclude
Jelinek’s testimony that he quit because his new sales territory was “collapsed, economically un-
viable,” and “not a desirable place to live,” A18, A19. This testimony was exactly what Jelinek
argued in pressing the consiructive discharge claim that the first jury rejected. But even though
no “constructive discharge claim” remained in the case, the majority held that such evidence was
“relevant ... to show that Abbott’s explanation for sending Jelinek to an undesirable territory ...
was prefext to force him into retirement.” A3 (emphasis added). That was error.

It is undisputed that Abbott had a policy of transferring employees within their regions,
and that the only available job in Jelinek’s region waé in Lake County. But neither the original

ruling below nor the reconsidered opinion explains how evidence about the quality of the Lake
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County territory shows the falsity of Abbott’s transfer policy or sheds light on its state of mind.
Allowing Jelinek to use this evidence as proof that his iransfer was “pretext to force him into re-
tirement” resurrects the very claim that the first jury rejected. And the fact that the court below
divided over the relevance of this evidence confirms that it was not improper to exclude it.

As Judge Dorrian recognized, the majority failed to “fully consider the definition of pre-
text.” A6. She would have applied the Sixth Circuit’s Manzer decision—the rule applied.in at
least nine Chio districts (supra n.1)}—under which Jelinek had to show “that [Abbott’s] reason
for the transfer ... (1) had no basis in fact; (2) did not actually motivate the adverse employment
action; or (3) was an insufficient basis for [that] action.” A7. And as she explained, “[e]vidence
regarding the Lake County Indiana territory” and Jelinek’s reasons for not wanting to work there
are “irrelevant to demonstrating the falsity of defendants’ reason.” A9. As a matter of basic log-
ic, that conclusion is unassailable. Jelinek may have preferred‘ better options. But as he admit-
ted, Abbott “didn’t have available jobs in Columbus.”

Nor does the record support any other theory of “pretext.” As Judge Dorrian explained—
and the majority did not dispute—the record does not support a finding that Jelinek was compa-
rable to Steve Schlies, the only PCDM who received a lateral transfer. “[Tlo be similarly situat-
ed,” an employee “must be similar in all ... relevant respects”—he must have “the same supervi-
sor” and “engagel] in the same conduct without differentiating ... circumstances.” A10 {quota-
tions and emphasis omitted). But “a different supervisor ... recommend[ed] [Schiies’] transfer,”
and she did not even know Jelinek. A10-11. Moreover, “Schlies ... did not share [Jelinek’s] his-
tory of difficulties in management positions,” and Jelinek lacked Schlies’ “qualifications.” All.
Thus, “Schlies is not similarly situated to [Jelinek]” (#4.), and the notion that Abbott acted “pre-

textually” in offering Jelinek a sales job in Lake County at the same salary as his last job—
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preventing him from losing his job aliogether——does not even make sense,
This Court should grant review, reverse, and clarify what makes a viable pretext theory.
The ruling below both ignored the Sixth Circuit’s pretext rule—which most Ohio courts apply—
and failed to explain how the barred evidence revealed Abboit’s state of mind. That was error.
Proposition of Law Ne. 2. The key purposes of the doctrine of law of the case—
ensuring consistency of results in a case and avoiding endiess litigation by settling
the issuss—apply equally to trial and appeliate courts, To carry out those purpos-
¢s, appellate courts must adhere to their own law of the case, and that of this

Court—including prior affirmances of final judgments on specific claims, prior
opinions and mandates, and prior interpretations of those opinions and mandates.

The law-of-the-case doctrine is vital to ensuring consistency and finality in Ohio cases.
Trigl courts depend on it in carrying out appellate mandates, and parties rely on it to define the
issues to be tried. Yet the ruling below effectively gave Jelinek lcense to press a claim and pre-
sent evidence that the Chio courts—at every level—have rejected aumerous times.

In the ﬁrst’triai, Jelinek claimed he had “no choice” but to quit when transferred to Lake
County—a territory he deemed “collapsed.” Vet the jury said “No™ when asked: “[D}id Plaintiff
prove ... that the transfer resulted in working conditions that were so intolerable that a reasona-
ble person would have been compelled to resign?” Jelinek’s appeal of that issue was limited to
evidentiary issues—not the underlying finding of no lability—and his appeal was rejected.

Jelinek’s counsel nevertheless insisted on pressing the barred claim—causing two mistri-
als and directly violating orders not to mention “constructive discharge” to the jury. When Judge
Schneider took over, he ruled that the appellate court’s 2005 mandate “exclude[d] a retrial of the
constructive discharge claim, including facts or allegations that relate to that claim.” Undeterred,
Jelinek sought mandamus, asking the court below and later this Court to let him press the theory,
Both courts declined, and in terms that left no doubt as o the narrow scope of remand.

As the appellate court held, Jelinek had no right to retry the constructive discharge issue
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—e¢ither as an “independent claim” or by saying his transfer “satisfies one of the elements” of his
“age discrimination claim.” A38-39. Further, the trial court complied with “this court’s man-
date” in “exclud[ing] a retrial of the constructive-discharge claim, including facts or allegations
that relate to that claim.” AS53-34, AS2 (emphasis added). This Court affirmed. A34-35,

Not surprisingly, Judge Schneider was vigilant in the fourth trial—barring Jelinek from
testifying that he quit because his new territory was “collapsed” and “unviable.,” Faced with a
lawyer with a penchant for disobeying orders—including orders not to refer to any “constructive
discharge™—the court sought to keep counsel from “do{ing] indirectly what [a] court order pro-
hibit{ed] him from doing.” Nokoff v. Fairview Gen. Hosp., 75 Ohio St. 3d 254, 258 (1996).

Even apart from the pretext issue, preventing a party from “cavalierly ignor{ing]” court
orders cannot possibly be an “abuse of discretion” Id. at 256. “The term discretion itself in-
volves the idea of ... a determination ... between competing considerations.” Jd. Yet without
even discussing the text of the order reviewed on mandamus—which barred all “facts or allega-
tions” relating to “constructive discharge”™—the majority below ordered a fifth mrial based on the
trial court’s exclusion of Jelinek’s evidence as to the state of the Lake County territory.

That error calls out for review. The law-of-the-case doctrine “is necessary to ensure con-
sistency of resulis in a case,” and “to avoid endless litigation by settling the issues,” Nolgn, 11
Ohio St. 3d at 3. This Court’s enforcement of that doctrine is all the more critical after Forrest,
which held that “a three-judge panel of appellate judges——instead of the full court—may ... de-
termine whether an intradistrict conflict exists.” 136 Ohio St. 3d at 134, The court below up-
ended the doctrine—ignoring both this Court’s and its own mandamus decisions affirming the
trial court’s order barring “facts or allegations that relate to [the constructive discharge] claim.”

CORCLUSION

The Court should accept jurisdiction, reverse, and bring this 16-year-old case to an end.
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ON APPLICATION FOR RECONSIDERATION/
EN BANC CONSIDERATION
BROWN, J.

{4 1} Defendant-appelles, Abbott Laboratories ("Abbott™), has asked this court to
reconsider our decision in Jelinek v, Abbott Laboratories, 10th Dist. No. 11AP-g96, 2013-
Ohio-1675 reversing the judgment of the trial court and remanding the case for a new
trial. Abbott also requests consideration en bane. For the reasons that follow, we grant
the application for reconsideration but only with respect to one issue. We deny the

request for en banc consideration.
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{92 Applications for reconsideration are governed by App.R. 26{A)(1). The test
that is generally applied to an application for reconsideration is whether the application
calls attention to an obvious error in the decision or raises an issue that the court did not
properly consider in the first instance. Fleisher v. Ford Motor Co., 10th Dist. No. 0gAP-
139, 2009-0hio-4847, 12, App.R. 26{A) was not designed for use in instances where g
party simply disagrees with the conclusions and logie of the appellate court. Rather, it
"provides a mechanism by which a party may prevent miscarriages of justice that could
arise when an appellate court makes an obvious error or renders an unsupporiable
decision under the law." State v. Owens, 112 Ohio App.ad 334, 236 (11th Dist.1996).

{3 AppR. 26(AM2) provides for en banc consideration "[ulpon a
determination that two or more decisions of the cowrt on which they sit are in condlict.”
"1 the judges of a court of appeals determine that two or more decisions of the court on
which they sit are in conflict, they must convene en bane o resolve the conflict.”
MceFadden v. Cleveland State Urdv., 120 Ohio 5t.ad 54, 2008-Ohio-4914, paragraph two
of the syllabus. Appellate courts have discretion to determine whether an intradistrict
eonflict exists. Id.; State v. Stewart, 10th Dist. No. 11AP787, 2013-Ohio-78, %10,

{94} The essence of Abbott's argument is that our resolution of two evidentiary
issues conflicts with a prior decision of this court.

L Testimony About an Alleged Memorandum

15 First, Abbott disagrees with cur decision to reverse the trial cowrt's
exclusion of testimony regarding an alleged memorandum indicating that employees over
the age of 50 should take early retivement. Abbott argues that this decision was in conflict
with our earlier decision that the trial court did not err in excluding certain testimony for
lack of personal knowledge.

{6} InJelinek v. Abbott Laboratories, 164 Ohic App.ad 607, 2005-Ohio-5606
% 59 {1oth Dist.) ("Jelinek I1"), this court stated:

Plaintiff asserts that it was error for the trial court to preciude
testimony of Pind regarding an alleged Abbott memorandum
indicating that employees over 50 years old with 20 vears of
service should be encouraged o take early retirement. The
trial court determined that the testimony of Pini regarding the
alleged memorandum was inadmissible under Evid.R. 60z
We conclude that the trial court did not abuse its discretion in

A2
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exchuding this testimony, and we therefore overrule plaintiffs
fifth assignment of error.
$¥ 7 We grant reconsideration on this aspect of the case because this court's

prior determination thai the trial court did not abuse its discretion in excluding this
testimony remains the law of the case. Because this court's prior determination that the
trial court did not abuse its discretion in excluding this testimony "remains the law for
[this] case as to all relevant legal questions in subsequent proceedings, both at trial and
appellate levels,” it was obvious error not to follow the law of the case. Cresimont
Nleveland Portnership v. Olie Dept. of Health, 139 Chic App.ad 928, 934 {1oth
Bist.2000). Therefore, the trial court did not abuse its discretion in exciuding this
testimony.
I1. The Lake County Indiana Territory

{48 Second, Abbott argues that the trial court’s decision to prohibit any
discussion of the Lake County Indiana territory should have been upheld in Hght of our
prior ruling that Jelinek could not pursue the issue of constructive discharge. This issue
was thoroughly discussed and considered in our decision on the merits, Jetinek, 2013~
Ohio-1675 at ¥18-22. A constructive discharge claim was not before the jury in the latest
trial. The evidence was relevant and offered to show that Abbott's explanation for sending
Jelinek to an undesirable territory in terms of sales and living conditions was prefest to
force him into refirement, which was what ultimately happened. Abbott introduced
evidence that Jelinek's transfer was non-diseriminatory because it was in accordance with
their policy of reassigning former primary care district managers within the region where
they had previously operated. To show this reason is pretext for discrimination, Jelinek
must show that the reason Is false and that discrimination was the real reason, Williams
v. Akror, 107 Ohio $t.3d 203, 2005-Chio-6268, This evidence is relevant to prefext and
we properly found this evidence should not have been excluded. The construckive
discharge claim was not at issue in the most recent trial and any prior ruling of this court
as to the admissibility or inadmissibility of this evidence as it pertained to the constructive
discharge claim was not subject to the law of the case doctrine for the discrimination

claim.

A3
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{3 There was no obvious error In owr decision. Because the disputed
evidentiary issues are strong circumstantial evidence central to the dispositive issue of age
discrimination, a new trial is warranted,

1% 16} Therefore, Abbott's application for reconsideration is granted as o the issue
of the alleged memorandum and dended as to the Lake County Indiana evidence. The
reguest for en bane consideration is denied as an intradistrict conflict does not exist.

Application for reconsideration gramted;
application for en bane consideration derded.

TYACK, J., dissents,
DORRIAN, J., concurs in part and dissents in part.

TYACK, J., dissenting,

1911} I would not reconsider any part of our previous decision. To that extent, I

respectfully dissent.

DORRIAN, 1., concurring in part and dissenting in part.

¥ 12} I concur with the majority’s decision to grant defendants’ application for
reconsideration as to the exclusion of testimony related to the alleped memorandum and
coneur with the majority's decision to deny defendants’ motion for en bane consideration.
However, consistent with my dissent in our April 25, 2013 decision {"original decision™),t
I respectiully dissent from the majority's decision to deny defendants’ application for
reconsideration as to exclusion of the Lake County evidence.
L Standard of Review for Application for Reconsideration

% 13} "The test generally applied upon the filing of & motion for recongideration in
the court of appeals is whether the motion calls to the attention of the court an ohvious

error in its decision or raises an issue for consideration that was either not considered at

* For purposes of clarification, [ will refer to the panel decisions as follows: original majority (Tvack and
Brown, JJ.}; original dissent (Dorran, J.}; reconsideration majority on Lake County evidence {Brown and
Tyvack, JJ1.}; reconsideration dissent on Lake County evidence (Dorrian, J.); reconsideration majority on
alleged memorandum (Brown and Dorrian, JJ.); reconsiderstion dissent on slleged memorandum
{Tyack, .J.}; en banc majority (Tyvack and Brown, JJ.): en bane concurrence (Dorrian, J.).
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all or was not fully considered by the court when it should bave been.” Marthaws v.
Matthews, 5 Ohio App.3d 140 {10th Dist.1081), paragraph two of the syllabus.

{4 14} I concur that this court committed obvious error in regard to Phil Pind's
testimony regarding the alleged memorandum because the admission of such testimony
conflicts with g prior decision of this court. Therefore, I would grant reconsideration as to
this Issue. Further, I would grani reconsideration as to the Lake County testimony as this
court did not fully consider the definition of pretext in determining whether evidence of
the conditions of the territory was relevant to pretext.

If. Exclusion of Testimony Related to Alleged Memorandum

{415} I concur with the reconsideration majority on the alleged memorandum
that reconsideration is proper regarding the exclusion of testimony related to the alleged
memaorandum. I further concur that our prior determination on the same in Jelinek v,
Abbott Laboratories, 164 Chio App.gd 607, 2005-Ohic-5606 (3oth Dist.y ("Jelinek 1M,
remains the law of the case.

111. Exclusion of Lake County Evidence

{9 16} 1 respectfully dissent from the reconsideration majority on the Lake County
evidence.

A, Procedural History

{417} In Jelingk 11, the jury held that plaintiff failed to prove his constructive
discharge claim, finding "plaintiff fafled to prove that his transfer to Lake County,
Indiana, resulted in working conditions that were so intclerable that a reasonable person
would have been compelled to resign from his employment with Abbott.” Id. at 1 54.

{4 18} Following two mistrials, prior 1o the commencement of the trial from which
this appeal arises, the trial court issued a decision stating that "the scope of the new trial is
confined to the age-discrimination daim and excludes a reirial of the constructive-
discharge claim, including facts or allegations that relate to that claim.” (R. 531 at 5-6.)
Plaintiff then commenced an original action in mandamus, procedendo, and prohibition
i this court seeking to compel the trial court to include the constructive discharge cdaim
in the new trial. State ex rel. Jelinek v. Schneider, 10th Dist. No. 08AP-g57, 2010-Ohio-
1220, ¥ 1 (Jelinek J1™). Noting that we rejected plaintiff's challenge to the trial court's
resolution of his constructive discharge clalm in Jelingk X, we denied plaintiffs request
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for velief. Jelinek IF at 1 14, 21 Upon appeal, the Supreme Court of Ohio affirmed our
denial of plaintiff's request for extraordinary relief, finding the trial court did not "patently
and unambiguously disregard the court of appeals’ mandate in Jelinek 11" Staie ex rel.
Jelinek v. Schneider, 127 Ohic St.ad 232, 2010-0Ohin-5086, 1 15-16.

{419} In the trial from which this appeal arises, the trial court denied admission of
plaintiff's evidence concerning the quality of the Lake County, Indiana territory, In
Jelinek v, Abbott Laboratories, 10th Dist. No. 11AP-996, 2013-Ohic-1675 ("Jelinek w,
plainiiff asserted error contending the excluded evidence was relevant to pretext. Jd, at
% 18, The original decision majority agreed and determined the evidence was "relevant 1o
show that the offer of the territory was pretextual” and found the trial court abused its
discretion by excluding it. Id. at 9 22. However, [ would find that we did not fully
consider the definition of pretext in determining whether the evidence at issue was
relevant,

B. Employment Discrimination Burden-Shifting Fromework

{4 203 "To prevall in an employment discrimination case, a plaintiff must prove
discriminatory intent” and may establish such intent through either direct or indirect
methods of proof. Ricker v. John Deere Ins. Co., 133 Ohio App.ad 759, 766 (1oth
Dist.1998}. "[A] plaintiff may establish a prima facie case of age discrimination directly by
presenting evidence, of any nature, to show that the emplover more Hkely than not was
motivated by discriminatory intent.” Mauzy v. Kelly Servs., Inc., 75 Ohio St.ad 578, 587
(1996} Alterpatively, a plaintiff may indirectly prove a prima facie case
of age discrimination by presenting evidence of the following: (1) the plaintiff is a member
of the statutordly protected class; {2) the plaintiff suffered an adverse employment action;
(3} the plaintiff was qualified for the position; and {4) the plaintiff was replaced by a
substantially younger person or that a comparable, substantially younger person was
treated more favorably. Coryell v. Bank One Trust Co., N.A., 10th Dist. No. O7AR-766,
2008-0hic-2698, 1 18, citing Jefinek 77 at 4 39. If a plaintiff establishes a primg facie
case, the burden of production shifts to the employer to articulate some legitimate, non-
discriminatory reason for the adverse employment action. Caldwell v. Ohio State Urdy.,
1oth Dist. No. 61AP-997, 2002-(hio-2393, T 61.

AL
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{4 21} If an employer meets its burden of production, a plaintiff must prove by a
preponderance of the evidence that the employer's reason was merely a pretext for
wdawful discrimination. Barker v, Scovill, Inc, & Ohio St.ad 146, 148 {1983} " TA]
reasont cannot be proved to be "a pretewt for discrimination” unless'” plaintiff
demonstrates " ‘both that the reason was false, and that discrimination was the real
reason.’ " (Emphasis sic.) Williams v, Akron, 107 Ohio St.ad 203, 2005-Ohic-6268, 9 14,
quoting St. Mary's Honor Cir, v. Hicks, 500 U.8. 502, 515 (1092).

19 22} Here, plaintiff confends defendants subjected him 10 an adverse
employment action by transferring him 1o the Lake County Indiana territory because of
filegal discrimination on the basis of age. Defendants introduced evidence demonstrating
that plaintiff's transfer was non-discriminatory because it was in accordance with their
policy of reassigning former primary care district managers ("PCDM™) within the region
where the individual PCDMs previously operated.2

C. Plaintiff's Evidence Is Not Relevant To Pretext

{4 23} Asg provided in Evid.R. 401, evidence is relevant if it has "any tendency to
make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” The decision to
admit or exclude evidence is within the discretion of the trial court and will not be
reversed absent an abuse of discretion that materially prejudices a party. Erischbaum v.
Dillon, 58 Ohio St.3d 58, 66 (1991).

{9 24} Here, plaintiff was trying to show that the reason offered by defendants for
the transfer was a pretext. In this regard, evidence is relevant to establishing pretext if it
tends to show that the defendant’s reason for the transfer was less probable because the
reason {1} had no basis in fact; {2} did not actually motivate the adverse emplovment
action; or {3} was an insufficlent basis for the adverse employment action. Manzer v.
DHamond Shamrock Chems, Co., 29 F.34 1078, 1084 (6th Cir.1994), abrogated on other
grounds by Gross v. FBL Fin. Servs., Inc., 557 U.5. 187, 180 (2000}, as recogrized in
Geiger v. Tower Automotive, 579 F.ad 614, 621 {6th Cir.2009)

* Defendants’ Application for Reconsideration at 23; (Tr. Sept. 19, 2011, 1251, 1253-54, 1256-571 DX 57.
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{4 25} Both the first and third showings are divect attacks on the truthfulness of a
defendant’s proffered reason. Monzer at 1084. In the first showing, the plaintiff
establishes pretext by providing evidence “that the proffered bases for the [adverse
employment action] never happened, ie., that they are factually false” * 7d,, quoting
Anderson v. Baxter Healthcare Corp., 13 F.3d 1120, 1123-24 (7th Cirago4). In the third
showing, the plaintiff establishes pretext by presenting evidence that similarly situated
ernployees not in the protected class were not subject to the adverse emnploviment action
or were treated more favorably, Manzer at 1084.

{9 26} Unlike the first and third showings, the second showing is an indirect attack
on the credibility of a defendant’s proffered reason. Id. Under this method, 2 plaintiff
admits the factual basis underlying a defendant’s legitimate non-discriminatory reason
and further admits that such reason could actually motivate the adverse employment
action. Jd. To establish pretext, the plaintif must present circumstantial evidence
"“tendfing] to prove that an illegal motivation was more likely than that offered by the
defendant.” (Emphasis sic) Id. "[Tthe plaintiff argues that the sheer weight of the
circumstantial evidence of discrimination makes it ‘more bkely than not' that the
employer’s explanation is a pretext, or coverup.” I,

{4 27} Plaintiff appears to contend that the quality of the Lake County Indiana
territory is relevant to pretext under the first and third showings. Under the first showing,
plaintiff states the condition of the Lake County Indiana territory is relevant to proving
defendants’ reason had no basis in fact because they "did not expect him to take [the
territory].” {Appellant's Brief, 17.) Under the third showing, plaintiff asserts the condition
of the Lake County, Indiana territory is relevant to demonstrate defendants’ reason was
an insufficient basis for the adverse employment action because plaintiff received "less
favorable treatment than other younger PCDMs." {Appellant's Brief, 17.)

1. Bvidence Is Not Relevant To Proving That The Reason Was Factuaily
Fuolse

{428} The evidence regarding the dismal state of the Lake County Indiena
territory is not probative as to the falsity of defendants’ policy of transterring employees
within their regions. To demonstrate pretext under the first showing, a plaintiff must "do
more than dispute the facts on which the employer hased its decision to take an adverse

A8
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employment action.” Smith v. Dept. of Pub. Safety, 10th Dist. No. 12AP-1073, 2013-Ohio-
4210, § 78. Bvidence regarding the conditions of the Lake County Indiana territory does
not make less probable the fact that defendants followed a policy of recommending
transfers of PCDMs to positions within their respective regions. Nor is it relevant 1o
showing defendants’ policy of transfers within respective regions is “irregular or

LL

idiosyneratic,” "ambiguous,” "unreasonable” or "not based on honest belief” in their
legitimnate non-discriminatory reason. See Sybrandt v. Home Depot, U.8.4., Inc., 560
F.3d 553, 559 (6th Cir.zo09); Allen v, Highlonds Hosp. Corp., 545 F.3d 387, 999 (6th
Cirz008). Courts have considered the shove criteria when reviewing the first showing,
and I cannot say the trial court abused its discretion in determining that plaintiff did not
suceeed in demonstrating the evidence in question is relevant thereto.

428} Accordingly, plaintiff's evidence regarding the Lake County Indiana
territory is irvelevant 1o demonstrating the falsity of defendants’ reason. See Joostberns v.
United Parcel Servs., Inc., 166 Fed. Appx. 783, 794-95 (6th Cir.2006); Smith, 2012-Ohio-
4210 at 178-81.

2. Evidence Is Not Relevart To Proving That The Reason Was An
Insufficieryt Basis For The Transfer

{9 30} Plaintiff contends evidence concerning the quality of the Lake County,
Indiana territory demonstrates defendants’ reason was insufficient to motivate the
adverse employment action under the third prong of Manzer since (1) similarly stiuated,
non-protected employees recelved (2) more favorable treatment. 7d. at 1084. In support
of this contention, plaintiff seeks to compare his transfer to defendants' treatment of
Steven Schlies, a PCDM from another region who was transferred to Memphis.

1931} It 1s clear that the condition of the Lake County Indiana territory is not
relevant to whether Schlies is stmilarly situated to plaintiff. Therefore, we must consider
whether such evidence is relevant to whether Schlies’ transfer to Memphis was more
favorable treatment than plaintiff's transfer to Lake County pursuant to the policy
transferring employees within their regions.

$9 323 The dismal state of the Lake County Indiana territory is not relevant to

whether defendants applied their policy of transferring employees within their regions in
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a manner more or less f{avorably to shmilarly situated, non-protected employees.s
Specifically, plaintiff's evidence is not probative as to whether defendants applied their
policy differently to Schijes.

{4 33} Nevertheless, assuning arguendo, the evidence regarding the condition of
the Lake County Indiana territory was relevant to whether the transfer to Memphis was
more favorable ireatment than the transfer to Lake County, I cannot say that the
exclusion of such evidence was an abuse of discretion because plaintiff did not establish
that Schlies is similarly situated. Therefore, any possible error would be harniless,

{4 34} To demonstrate that a co-worker i3 similarly situated, "the plaintiff and the
employee with whom the plaintiff seeks to compare himself or herself must be similar in
‘all of the relevant aspects.’ " (Emphasis sic.} Ercegovich v. Goodyear Tire & Rubber Co.,
154 F.3d 344, 352 (6th Cir.1998), quoting Plerce v. Commonwedth Eife Ins. Co., 40 F.ad
796 {6th Cir.1g994). Courts rmust determine the relevant factors based upon the particular
circumstances of the case. Chattman v, Toho Tenax Am., Ine., 686 F.ad 330, 248 (6ih
Cirzo12}; Jackson v. FedEx Corperate Servs., Inc., 518 ¥.3d 388, 304 (6th Cir.2008).
Ordinarily, to be similarly situated, the other employees "' "must have dealt with the same
supervisor, have been subject to the same standards and have engaged in the same
conduct without such differentiating or mitigating circumstances that would distinguish
their conduct or the employer’s treatment of them for it." " Smith, 2013-Ohio-4210, {82,
quoting Carson v. Patterson Cos., 423 Fed Appx. 510, 513 (6th Cir.2011), quoting Mitchell
. Toledo Hosp., 964 F.2d 577, 583 (6th Cir.igg2).

{4 35} Here, plaintiff failed to establish a similarly situated comparator.
Defendants introduced evidence that a different supervisor, Barb Groth, managed Schlies

and, as his regional manager, was responsible for recomruending his transfer to the

* Compare Wigglesuorth v. Mettler Toledo Internatl., Inc., 10th Dist. No. 0gAP-413, 2010-Chic-101g,
% 24-25 (pretext not established "[aJbsent evidence that defendants ignored mandatory procedures or
applied eompany policy differently to similarly-situsted employess™; Lamer v. Metaldyne Co. LEC, 240
Hed Appx. 22, 33 {6th Cir.2007) ("Evidence that the progressive-discipline policy asserted as a rationale
for an employes's termination was not uniformly applied is evidence of pretext.™); Jones v. Fotter, 488
F.ad 397, 407 (6th Cir.e007) (emplover's reason sufficient where other employees treated identically
ander policy); Thomas v. Speeduny Superamerica, LLC, 1:04-CV-00147 (S.0.0H0o Mar, 31, 2006}
{plaintiff unable to demonstrate employer's resson was insufficient where policy applied uniformly o
other emplovees), aff'd, 506 F.ad 406 (6th Cir.2oo7).
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Memphis positicn under defendanis’ policy.t Purther, defendanis introduced evidence
supporting the conclusion that Schlies possessed different qualifieations from plaintiff
and did not share plaintiff's history of difficulties in management positions.s As a result,
Schlies is not similarly situated to plaintiff in a1l relevant aspects, and evidence regarding
the Lake County Indiana territory does not demonsirate defendants’ reason was
insufficient. See Ercegovich at 452,

19 36} Because plaintiff's evidence regarding the conditions of the Lake County
Indiana territory is not relevant to demonsirating defendants’ reason was false and that
discrimination is the real reason, 1 cannot say the trial cowrt abused its diseretion in
excluding such testimony. See Hicks at 515; Reeves v. Sanderson Phumbing Prods., Inc.,
530 U.5. 133, 148 {2000}

IV, Moton for En Bane Consideration

{4 37} Although I dissent from the reconsideration majority on the issue of Lake
County evidence, I concur with the majority’s derdal of the motion for en bhanc
consideration.

{9 38; App.R. 26{A) 2] states as follows:

Upon a determination that two or more decisions of the court
on which they sit are in conflict, a majority of the en hane
cowrt may order that an appeal or other proceeding be
considered en banc. The en banc court shall consist of all fudl-
time judges of the appellate district who have not recused
themselves or otherwise heen disqualified from the case.
{onsideration en bane is not favored and will not be ordered
unless necessary to secure or mainiain uniformity of decisions
within the district on an issue that is dispositive in the case in
which the application is filed.

{939 I do not believe this case meets the criteria for en bane consideration. Our
refated prior decisions have held that: {1) such evidence was not relevant to a constructive
discharge claim (Jelinek IT at 4 55-56); and {2} "the mandate in Jelinek I7 &id not order
the retrial of relator's constructive discharge theory” {(Jelinek II7 at ¥ 15, affirmed by the
Supreme Court of Ohio in 127 Ohio St.3d 332). In the instant case, however, the original

4 (Tr. Sept. 20, 2011, 15273, 1530.)
5 (Tr. Bepl. 20, 2014, 1520-23, 1525, 1530-33.)
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and reconsideration majority on this issue held that the evidence was relevant to pretest.
These holdings do not conflict. Therefore, on this basis, 1 do not find an intradistrict
contlict warranting en banc consideration. Furthermore, T reject defendants’ argument
that a conflict existed because, on this issue, the majority did not apply an abuse of
discretion standard. Although [ disagree that there was an abuse of discretion, the
majority clearly recited the abuse of discretion standard of review at 411 of the original
decision. There is no indication the majority appled anything other than this standard.
Therefore, on this basis, [ also do not find an intradistrict conflict warranting en banc
consideration.

{6 40} Furthermore, with regard to testimony concerning the alleged Abbott
memorandum, the relief sought in requesting en banc consideration has been achieved by
the reconsideration majority on this issue. In granting reconsideration, a majority of the
eourt has now found the trial court properly excluded the evidence concerning this issue.

{4 41} For these reasons, I concur with the majority’s decision to deny the motion

for en hane consideration.,
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LLP, Michael G. Long and Lisa Pierce Reisz, for appellees.

APPEAL from the Frankbin County Court of Common Pleas
TYACK, d.

{1} This is an appeal from & judgreent in favor of appellee Abbott Laboratories
{("Abbott") on an age discrimiination claim brought by appellant, David A. Jelinek
{"Jelinek” or "sppellant™). The basic facts are these,

{4 2} On Septernber 10, 1999, Jelinek re-filed a cbmpia’im‘ in the Franklin County
Court of Common Pleas against Abboit, Ross Products Division ("Ress™, Joy A,
Amundsém Thomas M. McNally, Willam H. Stadtlander, KarlV. Tnsani, Gregory A.
Lindberg and James L. Sipes. Ross, an [linois corporation, had emploved Jelinelk, The
individual defendants wers current and/or past employees of Ross. Jelingk set forth
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claims for relief of promissory estoppel, age discrimination, in violation of R.C. 4112.02(A)
and 4112.99, vetalistion, in viclation of R.C. 4112.02(D) and 4112.99, violation of public
policy, and willful and malicions destruction of records for purposes of impeding or
impairing the current c}aims {("spolistion of evidence cdaim”}.  Jelinek v. Abbotr
Laboratories, 10th Dist. No. 01AP-217 {Sept. 13, 2001} (Jelinek I'). Jelinek also assertad
that he had been constructively discharged.

{43} By way of background, Jelinek was born on May 15, 1942. He bad worked
for Ross in various sales positions for over 30 vears. In January 1997, Jelinek took a new
position at Ross as a primary cave district manager {"PCOM™). Ross emploved seven or
eight PCDMz throughout the conntry. Jelinek was based in Columbus, Ohio and was the
oldest PCDM. Ross's sales representatives reported to their respective district managers,
ineluding Jelinek,

{4 In an effort to reduce costs, Ross determined that it would eliminate all
PCDM positions. In early October 1097, Jelinek was informed of the elimination of his
position and was offered a demotion, also koown as 2 re-deployment o sales
representative.. This invelved a transfer, with no change in his salary and benefits, to &
territory, which inchided Gary, Indiana, known as the Lake County, Indiana territory. In
the alternative, Jelinek could choose to separate from his emplovment at Ross and take
“pay continuvation leave,” in which he would be paid his then-carrent salary for
approximately nine months {or ontl he secnred nther employment or retired), Upon

accepting the pay continuation leave package, Jelinek would walve his right to bring any

‘discrimination suil against Ross. Jelinek was informed that if he accepted the severance

packags he could continue to search for jobs within the Abbott organization.

{f15F OnOctober 28, 1997, Jelinek injured his back while moving cases of produst
and went on sick leave. Then, three days later, Jelinek accepied the Lake County, Indiana
territory offer although be remained on sick leave. He retived from Abbott, effective
April 1, 1998, after working only a few days at the Lake County territory. He was 55 YEQYS
old at the time he retived.

{96} Alter dismissal of some claines, a motion for summary judgment, and a

suceessfol appeal from the gramt of summery judgment, the matter proceeded 1o trial,
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Jelinek prevailled on his claim of age discrimination, but by means of interrogatories, the
jury rejected his claims for promissory estoppel and construetive discharge. The jury
awarded Jelinek $700,000 in compensatory damages for emotional distress suffered
because of age diserimination. The jury also awarded $25 million in punitive damages
plus attorney fees against Abbott,

{47t The trial court then granted a motion for judgment notwithstanding the
verdict ("JNOV") on the age-discrimination dlaim and, in the event that the JNOV were
reversed on appeal, granted & new trial on the issue of age discrimination. Jelinek
appealed, asserting that the trial court erred in excluding certain evidence related to the
constructive discharge theory, This court found that a vew trizl on the issﬁa of age
discrimination was appropriate, but alse that the fory found that Jelinek had failed to
prove constructive discharge. Jelinek v. Abbott Laboratories, 164 Obio App.ad 607,
2005-Ohio-5696 (10th Dist.} ("Jelinek IT").

{938} In atteropting to retry the case, the court declared two wmistrisls, and the
case was assigned to another judge. The constructive discharge theory was the subject of
more ltigation until 2010 when this court held that the mandate in Jelinek 17 would not
e construed as requiring the new trial on remand to include a constroctive discharge
theory. Jelinek v. Schneider, 10th Dist. No. 08AP-957, 2010-Ohio-1220, § 14,

{99} In2ou, the case proceeded to trial again on the age-discrimination claim.
The trial court issued prelimingry rulings on 2 nwmber of motions in Hmive, The trial
conrt restricted Jelinek to presenting evidenes related 1o the sole remaining claim, age
discrimination, and prohibited evidence regarding defunct claims indluding retaligtion,
breach of public policy, promissory estoppel, and constructive discharge. Jelinek was
preciuded from referring 1o the crime rate in Gary, Indiana, the quality of the Lake County
tertitory, end any testimony referring to 2 memorandum allegedly saving that all
employees over 50 years old with 20 years of service shouid take early retivement.

{910} The 2011 trial resulted in a verdict for appelless. Jelinek appealed, assigning
the following as ezrors:

1. The trial court erred in admitting evidence that was either
irrelevant or even if relevant, exclusion was mandatory
under Evid.R. 403{4) because the probative value was
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substandially outweighed by the danger of unfair prejudice,
of confusion of the issues, and/or of misleading the jury.

IL The trial court erred in excluding relevant evidence
favorable to Jelinek, which would not have been unfairly
prejudicial to defendants,

II. The trial court erred in allowing defendanis to claim
Jelinek was part of a reduction in force thet ocourred in
1967, in falling to compel defendants 1o produce requested
discovery refating to the 1097 reduction in force; in excluding
stutistical evidence relating to the 1997 RIF; and in placing a
higher burden on Jelinek because he was deemed to he
incladed of the reduction in fores.

I¥. The trial court erved in Hmiting the scope of the retrial by
excluding any evidence of Jelinel's constructive discharge.

V. The trial court erred in gramiing divected verdict for
defendants on punitive damages because the court was not
present for the testimony of two witnesses and sxcluded
punitive damages withoul reviewing the testimony of those
wilnesses.

V1. The trial court erved in granting directed verdict in favor
of Gregory Lindberg.

Vi1 The jury erred in ruling for the defendants on Jelinek's
age diserimination claim,

ViIL The trial court abused its discretion in not assessing
costs against defendants for all cosis of the procesding
through the appeal of the first trial and remand.

{9 11} In his first assignment of error, Jelinek argues that the trial court abused its
diseretion in admitting evidenee of his wealth, "It is well established that the decision to
admit or exclude evidence is within the sound discretion of the trial court and that an
sppellate court will not disturb that decision absent an shuse of discretion. This ig
because the trial court is in a much hetter position than we are 1o evaluate the authenticity
of evidence and assess the credibility and veracity of witnesses.” (Citations omitted.)
America’s Flvor Source, L.L.C. v. Joshua Homes, 191 Ohio App.ad 493, 2010-Ohio-6296,
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9 27 (woth Dist). (Citations omitted.) “Absent an abuse of discretion sad materizl
prejudics to appellant, an appellate court will not distarb a trial court's roling as 1o the
admissibility of evidence * * *, An sbuse of diseretion connotes more than an error of law
or judgment; {t imples that the cowrt's attitude was unreasonable, wbitrary, or
uneonscionable.” (Ciations omitted) Bruce v. Junghun, 182 Chic App.ad 341, 347-48,
2009-0hio-2151, § 10 (z0th Dist.)

{4 12} In his opening statement, defense counsel referred to Jelinek's “beantiful
home in a beawtifol neighborhood.” (Tr. Vol. II, 302.] The trizl court sustained an
objection. Defense counsel then referenced Jelinek's gtatus in 1997 a5 a millionaire.
{Tr. Vol. 1L, 305.} An objection was sustained as 1o the millionaire reference, but the
trial court went on‘to state: “"Obviously, evidence may well come in as to Mr. Jelinek's
financial position in 1997, which uill be relevant, and the jury can decide what it means
at that time.” (Bmphasis added; Tr. Vol. 11, 305.) In additon, Jelinek ohijected that
Abbott was allowed, over objection, to display a picture of Jelinek's home, and inguire
into the value of his 401K plan.

% 13} During his case-in-chief, Jelinek addressed his finances. He testified that
his house was paid off, and that prominent people such as the president of Ross
Laboratories and Thad Matta, The Ohio State University men's basketball coach, lived in
his peighborbood. Jelinek testified that he had Abbott stock worth over $1 million, and
when he was offered the PCDM job, he was a millionaire. He honght his wife "2 litde
Mercedes” for Christmas because "she wanted a Hitle toy.” (Tr. Vol. 11, 4150 Jelinek
further testified that when his job was eliminated, he lost sleep and worried about
paying his bills and about not having enough money in the bank.

{4 14} Ordinarily, in actions wherse only compensatory damages are sought,
evidence is not admissible to show the wealth or poverty of the plaintif or defendant.
Goodburn v, Gierhart, 1oth Dist. No. BaAlP~-43 (July 10, 1984). Here, however, Jelinel's
financial situation was at issve becanse his claim for compensatory damages was based
entirely on emotional stress cansed by his financial concerns. Jelinek testified that he

had sleepless nights, tossing and turning, worrying about how much money he had in
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the bank, that he was very stressed about money, and he was concerned about making
ends mest.

{415} In America’s Floor Source, this court held that it was not an abuse of
discretion to admit a photograph of the defendant's hore after he had testified about his
downtrodden personal finances. ¥ven if the evidence would be irrelevant under ordinary
circumstances, the photograph became relevant onee the defendant put his own
personal weslth—or purperted lack thereof—at issue. Id. st § 27,

{9 16} Jelinek argues that the value of his home and the size of his 401 aceount
wepe irrelevant te his ability to pay his bills since he could not be expectad to pay his bills
by selling his house or lquidating his 401K The mrpument addresses weight and
credibility rather than admissibility. The evidence wes probative of the alleged emotional
distress. The trial conrt did not abuse its discretion in deciding the probative value of the
avidence as 1o the issue of emotonal distress outweighed any prejudice, particularly in
tight of Jelinek's own extensive testimony about his finances.

% 17} Accordingly, it was not an abuse of discretion to admit svidence of Jelinek's
wealth, The first assignment of error is overruled.

{9 18} In its second assignment of error, Jelinek contends that #t was error to
refuse him the opportunity to present evidence that the territory he was assigned was an
undesirable territory in an undesirable area of the country, and that was why he did not
want to move 10 Gary, Indiana. Jelinek argnes that evidence about the quality of the
territory was highly relevant to the issue of pretext and why his assignment to that
territory was less preferential than what ocourred with other, vounger employees. He
claims it was also highly prejudicial to exdude evidence that the territory had been
collapsed before it was given to him, and that his demotion to a collapsed, economically
unviable territory led to his emotional distress.

{§ 13} Abbott was permitted to argue in closing that the reason Jelinek did not
want 1o move away from Columbus was that he did not want 1o leave his comfortable
house. Abbott was also allowed to argue that the decision maker, Karl Insgni, thought
that Jelinek would not take the Lake County, Indiana territory because he did not want to

leave his beautiful house. Jelinek, however, was not permitted to argue that the reason he

Alg



Frankiin County Ohis Qourt of Apgsals Clerk of Cousts- 2013 Apr 258 12:06 PM-11APLO0S38

No., 11AP-956 7

did not want to take the Lake County territory was that it had been collapsed from 12
counnties to 2 prior to it belng offered to him, as well as the fact that the Gary, Indiana area
was not 8 desirable place to live.

{420} Abbott argues that the svidence about the quslity of the Lake County,
Indiana territory was nothing wore than an attempt to introduce constroctive discharge
evidence for a claim that was no longer part of the case. Abbolt contends that the
evidence that Jelinek sought 1o introduce at trial was previously offered solely on the
consiructive discharge claim to eyplain his daim of forced retirement. As such, Abhott
conciudes that the trial court did not err in excluding all references 1o the Lake County,
Indiana territory.

{9 21} "It is fundamental that evidence that is admissible for one purpose may be
inadrnissible for another purpose.” State zx rel. Brown v. Dayton Malleable, Inc., 1 Ohio
Stad 151, 156 (1982) aceord, Barnei! v. Sexten, 1oth Dist. No. n5AP-871, 2006-Uhio-
2271, Y 14; see also Evid.R. 105 In establishing pretext, ” 'T{If the plaintiff shows that that
eroployer's explanation is not credible, the trier of fact may, but does not have to, draw the
inference of intentional discrimination without any further evidence of discrimination.’”
Detzel v, Brush Wellman, Inc., 141 Ohio App.ad 474, 483 (6th Dist.2001), gucting Brock
v. Gen. Elec. Co., 125 Ohio App.3d 403, 408 (1st Dist.1098),

14 22} Hers, evidence of the guality of the territory offered to Jelinek was relevant
to show that the offer of the territory was pretextual. Fvidence that the territory was
“eollapsed” from twelve connties to two shortly before it was offered to Jelinek addresses
beth the issue of pretext, and the reason why Jelinek was reluctant to accept the territory.
This pretext evidence was critical to Jelinek's ultimate burden of proof and therefore its
exclusion was highly prejudicial. By taking the extreme position that any mention of the
quality of the territory related only to constructive discharge, the trial court abused its

digeretion.

P EvidR. 105 etstes: "When evidence which is adpyissible 55 fo one party or for one purpose bat not
sdmissible as 1o another party or for another purpose s admitted, the court, apon reguest, shell restrict
the evidence {o its proper seope and iustruct the fury accordingly.” Since the 2011 fury was not presented
with 2 constractive discharge theory or dlaim, 4 Hmiting instruction as contemplated by Evid.R. 105 was not
TIECeRsArY.
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1923} In addition, the trial court excluded testimony by Phil Pind, a Ross
salesperson, who had a conversation with Inmsani, vice president of ssles. The
cemversation oreurred in August 1999, and concerned an alleged memorandum circulated
in 1997, indicating that employees over 50 years old with 20 years of service should take
early retirement. The memorandum was never prodused, and Ross contends i did not
axist.

{924} Ross contends that Insani's statement 10 Pind was hearsay. Jelinek argues
that Insani's statement about the memorandum is not hearsay and therefore admissible
ag a statement of a party opponent under Bvid R, 802(D¥(2). Ross further contends that
Evid.R. 801(D} 2} is inapplicable because Insani was not an agent of Ross at the time he
made the statement, having retired on May 7, 1999,

- {925} Evid.R. 801(D}2) defines an admission by a party opponent as not hearsay.
Insani was a party opponent in the 2011 tial. The rule applies to Insani's statement
because the statement was "offered against 2 party and is * * * the party’s own
statement, in either an individual or a representative capacity.” Evid R, 8o1{D{2){a).
Thus, the trial cmirt erred in exchuding Insani's staternent,

{4 26} Error in the admission or exclusion of evidence is grounds for reversal only
where substantial rights of the complaining party were affected or substantial Justice
appears not (o have been done. Fuiete v. World Harvest Church, 10th Dist. Mo, oBAP-
527, 2008-0hio-5959, T 73. To determine whether a substantial right of the party has
been affected, a reviewing court must decide whether the trier of fact probably would have
reached the same condusion had the error not occurred.  Jd. Here, the trial court's
decision to exclude all evidence of the Lake County, Indiana territory greatly affected
Jelinek’s substantial rights. Insani's staternent was highly probative of whether Abbott
intentionally discriminated against older workers, and highly prejudicial 1o Abbott's
defense. Since the alleged memorandum was never produced, the jury can decide how
much weight, if any, o give to Inseni's admission. 1t is ouly fair that the jury must
appropriately reach its own conclusions and vender its verdict affer mdependently
evaluating and weighing the evidence presented in this case. "When a new irial is

granted, it must encompass all Issues that come into doubt by the taimted verdict.” fames
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v. Murphy, 106 Chic App.ad 627, 633 (15t Dist.iggs). Because this case must be
remanded for 3 new trial, we shall address the remaining assignments of error that are
not clearly moot in order to provide additional irformation to the trial court.

{4 27} The second assignment of error is sustained,

{% 28} In its thivd assignment of error, Jelinek argoes that the trial court erved by
aliowing. deferidants to claim Jelinek was part of 3 1997 reduction in foree without
compelling defendants 1o produce discovery related to the 1997 reduction in force. The
triad court also excluded Jelinek's statistical evidence related 1o the reduction in force, but
incinded a jury instruction that placed a heightened burden on Jelinek hecause he was
part of z reduction in force.

{429} In Karsnak v. Chess Fin. Corp., 8th Dist. No. 97312, 2012-Ohio-1359, 1 26,
the court stated:

Inn RIF cases, the fourth prong of the prima facie test is
meodified to require the emplovee to offer additional divect,
circamstantial, or statistical evidence tending to indicate that
the employer singled him out for impermissible reasons,
Ramacciato [v. Argo-Tech Corpl, Sth Dist. No. 84557,
2005-0Ohio-506, 1 29. This prong "may be established
through circumstantial evidence that the plaintiff was treated
less favorably than younger employees daring the reduction-
in-force.” Branson v. Price River Coal Co., 853 F.2d 768, v
{C.Azo, 1988} "The purpose of the additional evidence
requirement is to ensure, in reduction of foree cases, that the
plaintiff has presented evidence to show that there is a
chance the reduction ino foree is not the reascm for the
termination.” Southworth {v. N, Trust Sec., Inc.], 195 Ohio
App.ad 357, 2011~0hio—-3467, 060 N.H.24 473, § 25, quoting
Asmo v, Keaneg, Inc., 471 F.3d 588, 503 (6th Cir.2006).

{4 38} Here, the trial court insiructed the jury, in relevant part, as follows:

Plamtiff alleges that he has presented evidence which would
allow vou the jury to find the defendants [sic] stated reason
for the challenged employment decision is unworthy of
belief, and therefore a pretext for discrimination.

Defendants’ stated reason for the change in position was that

the same was a business decision that took place in the
context of a reduction in force. In the context of a reduction
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in force, an age discrimination plaintiff carriss a greater
burden of supporting allegations of dserimination by
coming forward with additional svidence, be it direct,
circumstantial or statistical to establish that their age was the
reason they were reassigned. As long as the defendants'
employment decisions regarding plaintiff wers not based on
mtentional age discrimination, the defendants are entitled to
considerable discretion in making business deeisions such as
reassignment.

{Tr. Vol VIIL, 1787}

{% 31} As can be seen, the trizl court instructed the Jury that Jelinek needed to
come forward with additional evidence, but disallowed discovery and Introduction of the
evidence,

{9 32} If, when the case is retried, Abbott intends to argue that the elimination of
Jelinek’s position was part of an overall reduction in force in order to receive the
heightened jury instruction, Jelinek should be allowed to rebut Abbott's claim by means
of statistical evidence. Abbolt argues that statistics are fivelevant sinee Jelinek did not
assert a disparate impact claim, but statistics can be useful to prove discrimination in a
disparate impact case, but such evidence is unlikely to be sufficient in itzel. Adams w.
Ameritech Serus., Fne., 231 F.ad 414, 429 (7th Cir.2o00).

{% 33} "For statistics to bhe valid and helpful in 3 discrimination case, both the
methodology and the explanatory power of the statistical analysis must be sufficient 1o
permit an inference of discriminagtion.’ " Simpson v, Midland-Ross Corp., Ba3 F.ad 937,
944 {C.A6,1987). "Unless the statistics, standing alone or in comparison, are sufficient to
lead the mind naturally to the conclusion sought, they have no probative value: they do
not move the proof one way or another. “In short, their usefulness depends on all of the
surrcunding facts and circomstances.” Id. '

19 34} Accordingly, the thi'rd assignment of error is overruled as moot. On
remand, the trial cowrt will decide whether to allow statistical evidence and whether to
give the heightened jury ingtruction for RIF cases.

{4335 In its fourth assignment of error, Jelinek argues that the issue of

comstructive discharge should have been presented to the jury. This issue has been fully
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Htigated and addressed by way of an ewlier appeal and an original action. Jelinek T at
1 52; Jelinek v. Schneider, 2o10-Chio-1220, 9 16, 17. Therefors, regardiess of whether
constructive discharge is technically a distinet claim or only one of two alternative
theories, the trial court acted in accordance with the law of the case and this comt's
mandate in excluding the issue of construetive discharge.

{% 38} The fourth assigrnment of error is overruled.

{937} In its fifth assignment of ervor, Jelinek argues that the trial court abused its
discretion in granting a directed verdict on the issue of punitive damsges. Jelinek
contends that the trial court judge was ahsent for part of the trial when two witnesses'
prior testimony was read to the jury, and that the unheard testimony supported g finding
of conseious disregard sufficient to allow the issue of punitive damages to go to the fary.

{4 38} Amotion for directed verdict is an issus of Jaw that this court reviews under

a de novo standard of review, Grau v, Kleinschmidt, 31 Chio St.3d 84, g0 (1987). The

evidence is construed most stfangiy in favor of the party against whom the motion is
made, and where reasoneble minds could reach different conclusions, the motion must be
denied. Fosin v, A.B.C. Motor Court Hotel, 45 Ohio 5t.2d 271, 275 (1976}, Ridley v. Fed.
Express Corp., 8th Dist. No, 82904, 2004-Ohic-2543. Punitive damages are awarded
upon a showing of malice. Malice can consist of a spirit of 31 will or hatred or conseious
disregard of a plaintiff’s vights. Id. at 7 85.

{9 38} Jelinek argues that the testimony of James Sipes snd Charlie Ficher
indicated a conscious disregard for Jelinek's right not to be discriminated against because
of ks age. Abbott contends that Jelinek mischaracterizes the evidence, ‘

{9 46} The evidence for punitive damages was sparse. Jelinek characterizes the
testimony of the two witnesses as showing that managers were either not trained in age
discrimination or eould not recall being trained in age discrimination.

{941} Our examination of the evidence reveals that Charlie Fisher, who at one
time was Jelinek's regional manager, testified that be could not remember being trained
in age discrimination, He testified that the only thing he eould remember was "accepting

differences,” but he could not recal] specifics, (Tr. Vol. VI, 1154.)
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{942} James Sipes was the hwwan resources imanager responsible for
implementing the re-deployment. He did not play a part in determining which employees
would be selected for re-deployment. He did not personally compare the treatment of
Jelinek with a younger employee who received favorable treatment from the re-
deployment. However, he further stated that three people, at least one of them a lawyer,
from "corporate” looked af the ages of the people whose jobs were being eliminated. Sipes
testified that he received training about age discrimination through internet access to the
comipany's policies. He stated that be was familiar with Abbott's EBOC policy and that
age diserimination was probibited. When asked whether he had sufficient tzaining in age
discrimination to recognize issues to bring to the attention of Abbott, be stated that he
had experts in the corporate office that he could rely upon, and he knew enough to be able
to administer the plan.

{4 433 The only cther evidence of malice was Jelinels testimony that Insani's
secretary asked why Insani hated him.

{% 44} Construing this evidence in the light most favorable to Jelinek, he has failed
e establish that he was entitled 1o an instruction on punitive damages. At best, the
evidence shows that some wmanagers did not receive formal instruction om age
discrimination, but to infer that Abbott exhibited a conscious disregard for Jelinelk's right
to be free from age discrimination requires a leap of logic not supported by the evidence,
The fifth assignment of error is overruled.

% 45} In hig sixth assignment of ervor, Jelinek disagrees with the trsl court's
decision to dismiss defendant Gregory Lindberg by means of a directed verdict, Jelinek
admitted that the decision to sbolish all the PCDM positions was not discriminatory,
Rather, he argues that he was treated less favorably than younger PCDMs because he was
asked to redeploy to the Lake County, Indiana area.

{% 46} Bhortly before the reduction in force, Lindberg started as the vice-president
of sales and medical nutrition in June of 1997, Lindberg was present at 2 meeting with
Abbott Human Resources and a corporate atfomney to discuss the decisions made
regarding the reduetion in force. The testimony at trial did not establish that Lindberg

made personnel decisions in the re-deployment. Lindberg had been in his position for
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four months and was not familiar with the people involved. Rather, Insani made the
decision to send Jelinek to the Lake County, Indiana territory. Lindberg did siate that he
would have had the option and opportunity to review performance evalustions of the
affected employees, but that he did not personally go through the available information to
see whether the company was treating older people less favorably than younger people.
Jelinek argues, without cifation to any authority, that Lindberg had a duty to inguire on
his own fo make sure the decision to move Jelinek 1o Lake County, Indiana was not
discrimningtory,

{447} Given the evidence that Abbott, as a corporation, did review the PCDM
positions, and Lindberg's nnfamiliarity with the individuals involved, Lindberg's fatlure to
review the re-deployments of the PCDMs personally is not sufficient to show a conscious
disregard for Jelinek's rights such that he could be personally Hable for the alleged
discrimingtion. ' '

% 48} The sixth aseignment of error is overruled.

{4 49} The seventh assignment of error is a manifest weight argument regarding
the jury verdict in favor of Abbott. Because this case must be remanded for 2 new trial,
the assignment of error is moot.

{4 50} In the eighth assignment of error, Jelinek argues that the ial court should
have assessed costs against defendants for all the costs of the proceeding through the
appeal of the first trial and remand.

{9 51} In Jelinek II, this court’'s judgment entry remanded the case for a new trigl
and assessed costs against defendants. Jelinek contends that this judgrent entry was
meant 1o assess all costs against defendants from the beginning of the case up to the
judgment entry in Jelfinek 17,

{% 52} Atrial court is authorized to award costs under Civ.R. 54(D), which nrovides
that unless provided by a statute or by the Civil Ruoles, costs are to be awarded 1o the
prevailing party unless the court decides otherwise. The assessment of costs is a matier
within the discretion of the trial court, and, absent an abuse of discretion, the trial cowrt’s
decision must be upheld. Keaton v, Pike Community Hosp., 124 Ohio App.ad 153 {4th
Dist.1997), citing Vance v. Roedersheimer, 64 Ohio 8t.3d 552 (1502).
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{4 53} However, App.R. 24(8) defines costs as "an expense incwred in
preparation of the record including the transcript of proceedings, fees allowed hy
law, and the fee for filing the appeal. It does not mean the expense of printing or
copying a brief or an appendix.” App.R. 24{A¥4} permits the court of appeals to order
these costs as it sees fit if the jndgment appealed is affirmed or reversed in part or is
vacated. This court only asseszed the costs associated with the appeal in Jefinek I7 against
defendants. Because this case must be remanded for a new trial on the age diserimination
claim, the remaining argﬁmems in this assignment of ervor ave rendered moot,

{1 34} The eighth assignment of exvor is overruled.

{1 55} Based on the foregoing, Jelinek's second assignment of ervor is susizined,
and the case is remanded to the Franklin County Court of Common Pleas for further
proesedings in aceordance with law and consistent with this decision. Assignments of
error one, three, four, five, six, and eight are overruled, and assignment of error seven is
rendered moot,

Judgment offirmed in part and
reversed in pari, couse resnanded.
BROWHN, J., conenrs.
DORRIAN, 4., concurs in part and dissents in part.
DORRIAN, 4., concurring in part; dissenting in part.

{456} 1 concur in part and respectfully dissent in part from the majority. I
uitimately would affirin the trial court's decision.

¥ 57} 1 concur with the roajority that the trial court did not err in admitting
evidence of Jelinek's wealth. [ would overrule the first assignment of error.

1% 58} 1 dissent from the majority and would find that the trial court did not err in
excinding evidence vegarding (1) the dismal siate of the Gary, Indiana territory, and (2}
the conversation between Mr. Pini and Mr. Insani regarding an alleged report of Abboit's
efforts to force retirements. As to the state of the tervitory, 1 disagree that such svidence is
relevant to the element of pretext or fo the daim of emotional distress. Therefore, I
believe that the resolution of this portion of the second assignment of error depends on
the resclution of the fourth assignment of error. Regarding the fourth assiproment of
error, 1 concur with the majorily that the trial cowt did not err in limiting the scope of
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retrial by not allowing the question of constructive discharge to be retried. Becanse I
would overrule the fourth assignment of ervor, I would also overnule the second
assignment of ervoy as to the exclusion of evidence regarding the state of the territory.

{% 5%} As to the conversation between Mr. Pini and M. Insami regarding the
alleged report of Abbott's efforts to force retirements, 1 helieve such testiroony would be
hearsay and is not exchuded pursuant to Evid.R. Box(D){z). Furthermore, in the appeal of
the frst trial, this court fmﬁnd that the trisl conrt did not err in excluding the same
testimony for lack of personal knowledge, Jelinek uv. Abbott Laboratories, 164 Obio
App.ad o7, 2005~0hio-=5696, 59 (1oth Dist). Therefore, I would also overrule the
second assignment of error as to the exclusion of evidence regarding the conversation
between Mr, Pini and Mr.fnsamf.

{% 68} Because it sustained the second assignment of error and finds that 2 new
trial is necessary, the majority did not determine the third assignment of error as to
whether the trial court erred in allowing Abbott 10 daim a reduction in force at trial. 1,
however, would find there was no ervor in this vegard, ss nothing in this court’s remand
orders from Jelinek, 2005-COhio-5696, precloded Abbott from arguing a reduction in force
theory at the new trial.

{4 61} The majority did determine the third assignment of ervor as to whether the
trial court erred by failing to compe] diseovery of and excluding statistical svidence which
Jelinek determined was relevant to the veduction in force. Here, the majority found error.
I dissent from the majority on this fnding. Regarding the motion to compel, Jelinek had
ample opportanity to make such a motion prior to trial and did not do so until the eve of
trial. In his brief, Jelinek admits that he had been requesting this same discovery since
the beginning of the case. He also states that Abbott asserted the RIF theory at the reivig)
in April 2007. Jelinek does not satisfactority explain why he waited almost four and one-
half yesrs to pursue 2 motion to compel discovery of this statisticsl information. The
motion to compel was filed September 2, 2011, ten days before the trial started on
September 12, 2011, Jelinek argues that such discovery did not becoms relevant until the
eourt’s ruling of August 24, 2011 1o deny his motion in limine to exclude references to the

1997 RIF. Jelinek states that he filed the motion in limine in 2008. Given the seope of

AZT



Franklin County Ohio Couwrt of Appeals Clark of Courts- 2043 Apr 25 12:08 PM-11APS00G0S

Mo, 1318P-004 16

discovery may have turned on the trial court's resohution of the motion in Hmine, Jelinek
could have requested a trial court ruling on the motion in Hmine well in advance of trial.
There is no indication that Jelinek did. Inustead, the motion in Hmine apparently
tanguished for three years. Furthermore, nothing prohibited Jelinek from pursuing
discovery in anticipation of a possible adverse ruling on his motion in Hmine, Regarding
the exclusion of statistical evidence he did have, Jelinek did not disdlose its éxpeﬂ witness
or experi report in advance of trial.  Taking into consideration the procedural history of
this case, the fact that the complaint was first filed in September 1909, and the fact that
the motion to compel and request to present statistical evidence were made so late i the
game, [ cannot say that if was an abuse of discretion for the trial court to deny the motion
to compel or exclude the statistical evidence. Thersfore, T would gvermle the third
assignment of error,

{62} Az noted above, I comeur with the majority in overraling the fourth
assignment of ervor,

{4 63} I conowr with the majority that the izl court did not erv in granting a
directed verdict in favor of Abbott on the issue of punitive damages. T would overrule the
fifth assignment of ervor. |

{641 I comeur with the majority that the trial court did not err in granting a
directed verdict in favor of Gregory Lindberg, 1 would overrule the sixth assignrnent of
error,

{fl 65} Because it sustained the second assignment of ervor and found that a new
trial is necessary, the majority found to be moot the seventh assignment of error and the
question of whether the jury erved in ruling in favor of Abhott on Jehinek's age-
discrimination claim. 1 would, however, averrale the seventh assignment of error, as I do
not believe the jury erred in its determination. ‘

{9 66} Finally, I concur with the majority that the trial court did not err in not
assessfng costs against Abbott for all costs of the proceeding through the appeal of the

first trial and remand. I would overrule the eighth assignment of error.
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{% 87} For these reasons, [ would overrule all of appellant’s assignments of ervor, 1
respectiuily dissent from the majority's order to remand the case to the trial court for a

new trial, and Twould affirm the judgment of the tvial court.
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NOTICE
This slip opinion is subject to formal revision before it is published in
an advance sheet of the Ohio Official Reports. Readers are requested
to promptly notify the Reporter of Decisions, Supreme Court of Ohio,
65 South Front Street, Columbus, Ohio 43215, of any typographical or
other formal errors in the opinion, in order that corrections may be

made before the opinion is published.

SLIP OQPINION NO. 2010-0OHI0-5986
THE STATE EX REL, JELINEK, APPELLANT » V. SCANEIDER, JUDGE, ET AL.,
APPELLEES.
{Until this opinion appears in the Ohio Official Reports advance sheets, it
may be cited as Stafe ex rel Jelinek v, Schneider,
slip Opinion Ne, 2610-Ohio-5986.]

Court of appeals’ judgment denying petition for writs of mandamss, procedendy,
and prohibition aﬁrﬁzed — Court of common pleas judge did not patently
disregard the court of appeals’ mandate on remand,

{No. 2010-0824 — Submitted November 16, 2010 — Decided
December 14, 2010.)
APPEAL from the Court of Appeals for Franklin County,
No. 08AP-957, 2010-Ohio-1220.

BrownN, C.J.
{91} This is an appeal from a judgment entered by the court of appeals
enying a petition for writs of mandamus, procedendo, and prohibition to compel

appellees Franklin County Court of Common Pleas and Judge Charles A.

A30



SUPREME COURT OF {3HIO

Schneider to carry out the court of appeals’ mandate in a previous appeal by
allowing appeliant to allege constructive discharge in conducting 2 new trial on an
age-discrimination claim. Because the common pleas court and Judge Schaeider
did not patently and unambigucusly disregard the court of appeals’ mandate, we
affirm the judgment of the court of appeals denying the requested extraordinary
relief
Facts

{§ 28 In September 1999, appellant, David A, Jelinek, filed a complaint
in the Franklin County Court of Common Pleas against appellee Abbott
Laboratories, Ross Products Division (“Abbott™) and several current and former
Abbott employees, including appellees Kasl V. Tnsani and Gregory A, Lindberg,
Jelinek alleged that “[alfier 30 vears in varous sales capacities with Ross
Laboratories and the Ross Products Division of Abbott Laboratories, fhe] was
retaliated against, demoted and constructively terminated by defendants on the
basts of his age” Telinek sought damages. After the common pleas court granied
summary fudgment in favor of the defendants on all of his claims, he appealed.

{93} In his assignments of error, Jelinek claimed that the trial court had
erred in gramting summary judgment on the claims of age discrimination,
promissory estoppel, constructive discharge, retaliation, and wrongful discharge
in violation of public policy. In September 2001, the Court of Appeals for
Franklin County reversed the judgment of the tial court on the claims of age
discrimination, promissory estoppel, and constructive discharge and remanded the
cause to-that court for further proceedings. Jelinek v. Abbots Laboratories (Sept,
13, 2001}, Franklin App. No. 01AP-217, 2001 WL 1045534 (“Jelinek /7). The
court of appeals affirmed the judgment of the trial court on the remaining claims.
Id.

{94} Onremand, the matter proceeded 1o a jury trial before Judge John
P. Bessey, and the jury returned a verdict against Abbott, Insani, and Lindberg on
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the age-discrimination claim, awarding Jelinek $700,000 in compensaiory
damages for emotional distress, $25,000,000 in punitive damages, and attorney
fees. Although the jury found in favor of Jelinek on his age-discrimination claim
based on his job transfer to Lake County, Indians, the jury answered in an
interrogatory that he did not prove by a preponderance of the evidence that “the
transfer resulted in working conditions that were so intolerable that a ressonable
person would have been compelied to resign from his employment with Abbott.”
Thus, the jury found in favor of the defendants on Jelinek’s claims for
constructive discharge. The defendants also prevailed on Jelinek’s promissory-
estoppel claim.

95 On Jume 23, 2003, Judge Bessey entered a judgment
notwithstanding the verdict (“JNOV”} in favor of the defendants and against
Jelinek on his age-discrimination claim. In the alternative, the judge ordered that
“defendants’ motion for new trial on plaintiff's claim of age discrimination is
hereby conditionally granted should the JNOV in favor of Abbott Laboratories,
Karl V. Insani or Gregory A. Lindberg be vacated or reversed on appeal” In the
same judgment entry, Judge Bessey entered judgment in favor of the defendants
on Jelinek’s promissory-estoppel and constructive-discharge claims.

{96} Jelinek appesled, and the defendants cross-appealed. Jelinek
raised several assignments of error, including one relating to his consiructive-
discharge claim:

{97 “IV. The trial court erred in excluding certain evidence related to
plaintiff’s constructive discharge claim which resulted in an adverse jury verdict
on plainiiff”s constructive discharge claim.”

{§ 8% In October 2005, the court of appeals reversed the judgment of the
common pleas court insofar as the court granted the defendanis’ motion for
judgment notwithstanding the verdict on Jelinek’s age-discrimination claim, but it

affirmed the portion of the judgment conditicnally granting the defendants’
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motion for a new trial on the age-discrimination claim. Jelinek v. Abbott
Laboratories, 164 Ohio App.3d 607, 2005-Ohio-5696, 843 N.E.2d 807 (“Jelinek
Iy, The court of appeals cwem,aieﬁ Jelinek’s assignment of error regarding the
constructive-discharge claim.

{99 Two retrials of Jelinek’s age-discrimination claim ended in
mistrials, and Judge Bessey recused himsell from the case in February 2008.
Judge Schueider was then assigned to the case. In September 2008, Judge
Schneider issued a decision stating that “the scope of the new trial is confined to
the age-discrimination claim and excludes a retrial of the constructive-discharge
claim, including facts or allegations that relate to that claim.”

{4 18} The next month, Jelinek filed & complaint in the court of appeals
for writs of mandamus and procedendo to compel the common pleas court and
Judge Schneider to conduct a new trial on the issue or claim of constructive
discharge in the context of his age-discrimination claim. Jelinek also sought a
writ of prohibition to prevent the common pleas court and Judge Schneider from
disregarding the court of appeals’ mandate in Jelinek 17 by exchuding evidence of
constructive discharge in the retrial of his age-discrimination claim. Appeliees,
Abbott, Insani, and Lindberg, intervened as additional respondents in the writ
action. Following the submission of evidence and briefs, the court of appeals
denied the writs. -

1% 11} Jelinek appealed from that judgment, and the cause is now before
the court as an appeal as of right.

Legal Analysis

{§ 12} Extraordinary relief is appropriate to require a lower court to
comply with and not proceed contrary to the mandate of a superior court. See
State ex rel. Non-Employees of Chateau Estates Resident Assn. v. Kessler, 107
Ohio 5t3d 197, 2005-Ohio-6182, 837 WEZ2d 778, § 14 (mandamus and
procedendo); State ex rel. Danziger v. Yarbrough, 114 Ohio St3d 261, 2007-
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Chio-4009, 871 N.E.2d 593, ¢ 8 (prohibition). This precedent is supported by the
law-of-the-case doctrine, which “is necessary to ensure consistency of results in a
case, to avoid endless litigation by settling the issues, and to preserve the structure
of superior and inferior courts as designed by the Ohio Constitution” Hopkins v.
Dyer, 104 Ghio St.3d 461, 2004-Ohio-6769, 820 N.E.2d 329, 4 15 “The portion
of the [law-of-the-case] doctrine generally applied in extraordinary-writ cases
provides that | ‘[ajbsent extraordinary circumstances, such as an intervening
decision by the Supreme Court, an inferior court has no discretion to disregard the
mandate of a superior court in a prior appeal in the same case’ 7 State ex rel
Dannaher v. Crawford (1997), 78 Ohio St.3d 391, 394, 678 N.E.2d 549, quoting
Nolan v. Nolan (1984), 11 Ohio St.3d 1, 11 OBR 1, 462 N.E.2d 410, syliabus.

{§ 13} Nevertheless, neither mandamus, procedendo, nor prohibition wil]
issue if the party secking extraordinary relief has an adequate remedy in the
ordinary course of law. See Stafe ex rel Mosier v. Fornof, 126 Ohio St.3d 47,
2010-Ohio-2516, 930 N.E.2d 305, 4 2 (mandamus and prohibition); State ex rel
Hazel v. Bender, 125 Ohio St.3d 448, 2010-Chio-2112, 928 N.E.24d 1092, 9 1
{procedendo). “In the absence of a patent and unambiguous lack of jurisdiction, a
court having genersl subject-matier jurisdiction can determine its own
jurisdiction, and & party contesting that jurisdiction has an adequate remedy by
appeal.” State ex rel Plant v. Cosgrove, 119 Chio St.3d 264, 2008-Ohio-3838,
893 N.E.2d 485, 9 5.

{ 14} The court of appeals is in the best position to interpret its own
mandate in Jelinek I and determine whether Judge Schneider violated that
mandate. See, e.g., Stare ex rel. Pyle v. Hessey, 112 Ohio St3d 119, 2006-Chio-
6514, 858 N.E.2d 383, § 12. The court of appeals expressly determined that its
prior mandate in.Jedinek I7 did not order retrial of Jelinek’s constructive-discharge
theory and that Judge Schneider had “not acted in a manner inconsistent with this

court’s mandate in Jelinek 11" State ex rel. Jelinek v. Schneider, 10th Dist. No,
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OBAP-957, 2010-Chio-1220, § 15 and 17. Moreover, “the use of extraordinary
relief to enforce a judgment is not widespread, because of the availability of other
means of enforcement, e.g., motion for contempt.” Dzina v. Celebrezze, 108 Ohio
St.3d 385, 2006-0hio-1195, 843 N.E.2d 1202, § 14; State ex rel Obojski v,
Perciak, 113 Ohio 5.3d 486, 2007-Chio-2453, 866 N.E.2d 1079, 4 16.

{§ 13} The common pleas court and Judge Schneider did not patently and
unambiguously disregard the court of appeals’ mandate in Jelinek II. Jelinek has
adequate remedies in the ordinary course of law by appeal and by motion for
contempt to challenge Judge Schneider’s rulings on remand. See Dzing, 108 Ohio
5t.3d 385, 2006-Ohio-1195, 843 N.E.2d 1202, § 14.

Conclusion

1 16} Based on the foregoing, the court of appeals properly denied
Jelinek’s request for extraordinary relief in mandamus, ?mcedendm and
prohibition. Accordingly, we affirm the judgment of the court of appeals.’

Fudgment affirmed.

LUNDBERG STRATTON, O"CONNOR, O DONNELL, LAMNZINGER, and CUPP,

IJ., concur. |

PEEIFER, J., concurs in judgment only.

Law Offices of Russell A. Kelm, Russell A. Kelm, and Joanne W, Detrick,
for appellant.

Ron FBrien, Franklin County Prosecuting Attorney, and Patrick J.
Piccininni, Assistant Prosecuting Attorney, for appellees Franklin County Court

of Common Pleas and judge Charles A. Schneider.

1. We deny Jelinek’s request for oral argument.  This case does not raise any complex factual or
tegal issues, and the parties” briefs are sufficient for us 1o fesolve the case. Siafe ax raf Cordray v
Marshall, 123 Ohio SL3d 229, 2009-Ohio-4986, 915 NE2d 633, 9 41.
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Winston & Strawn, LLB., James ¥, Hurst, Derek T, Sarafa, and Samantha
L. Maxfield®, and Vorys, Sater, Seymour and Pease, L.1.P., Michael G. Long, and
Lisa Pierce Reisz, for appeilees Abbott Laboratories, Ross Products Division,

Karl V. Insani, and Gregory A. Lindberg,

2. The wotion for admission pro hac vice of James ¥, Hurt, Derek J. Samfs and Samanthe L.
Maxficld by Lisa Plerce Relex is granted,
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IN THE COURT OF APPEALS OF OHID

TENTH APPELLATE DISTRICT

State of Ohio ex rel. David A. Jelinek,

Helator,
V. : No. G8AFP-857
Charles A Schneider, Judge, Franklin X - {REGULAR CALENDAR)
County Common Pleas Court and

Franklin County Common Pleas Court,

Respondents.

DECISION

Rendered on March 25, 2010

Law Offices of Russefl A Kelm, Russell A Keim and
Joanne W. Defrick, for relator,

Ron OBren, Prosecuting Attorney, and Patlrick Piccininn,
for respondents,

Winsfon & Strawn LLFP, James F. Hurst, Derek J. Sarafs and
Samantha L. Maxfield, Vorys, Sater, Seymour and Pease,
LLP, Michael G. Long and Lisa Pierce Reisz, for intervening
respondents  Abbott Laboratories, Karl V. Insani, and
Gregory A. Lindberg.

IN PROCEDENDO, PROHIBITION AND MANDAMUS
ON CBJECTIONS TO THE MAGISTRATE'S DECISION

KLATT, J.
{§1} Relator, David A Jelinek, commenced this original action in mandamus,

procedendo, and prohibition seeking an order compsliing respondents, Frankiin County
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Court of Common Pleas and the Honorable Charles A. Schineider, to carry out the
mandate of this court in Jelinek v. Abbott Laborafories, 164 Chio App.3d 607, 2005-
Ohio-5698 ("Jefingk {I") by conducting & new trial on relator's R.C. 4112.02(A) and
4112.99 age discrimination claim that includes relator's constructive discharge theory.
Abbott Laboratories, Gregory A. Lindberg, and Karl V. Insani {coliectively "Abbott”) have
intervened as respondents in this action.

{923 Pursuant to Civ.R 53 and Loc R 12(M) of the Tenth District Court of
Appeals, this matter was referred to a magistrate who issued a decision, including
findings of fact and conclusions of law, which is appendad hereto. The magistrate found
that this courl's mandate in Jelinek I did not order the trial court to rery relator's
constructive discharge theory. Essentially, the magistraie determined that because
relator did not challengs the validity of the trial court's judgment on relator's constructive
discharge theory in Jefinek /1, this court's mandate in Jelinek I did not address that
aspect of the trial court's judgment. Therefore, this courts mandate did not order the re-
trial of that theory. Because relator failed fo show that the trial court acted in a manner
contrary 10 this court's mandsts in Jelinek 1, the magistrate has recommendsd that we
deny relator relief in mandamus, procedende, and prohibition.

143 Relator has filed obiections to the magistrate’s decision. Although relator
has asserted five separate objections, the objections are closely interrelated and, in part,
redundant. Therefore, we will address them together.

{94 The heart of the issue presented here is the scope of this cowrt’s mandate
in Jelinek Il. Relator arguss that constructive discharges is not an independent claim, but

rather, an adverse smployment action that satisfies one of the slements of his R.C.
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4112.02(A} age discrimination claim. Therefore, relstor argues that when Jeiinek Il
ardered a new trial on relator's age discrimination claim, this court's mandate requirsd
the trial court to permit relator 1o prove age discrimination pursuant to a constructive
discharge theory. Because the trial court refused to allow relator to prove age
discrimination and damages based upon this theory, relator cortends that the trial court
acted confrary to this court's mandate in Jelisek Il. According o relator, the trial court's
disregard of the mandate in Jefinek I entitles relator to refief in mandamus, prohibition,
and procedendo. We disagrse.

{95} The trial court judgment at issue in Jelinek Il states in relevant part:

ft is further ORDERED, ADJUDGED and DECREED that
ludgment be and hereby is entered in favor of defendants
Abbolt Laboratories, Inc., Karl V. Insani and Gregory A.
Lindberg {collectively "defendants") and against plaintiff David
A Jelinek on his constructive discharge claim.

It is further ORDERED, ADJUDGED and DECREED that
fudgment notwithstanding the verdict {("JNOV™ be, and
hersby is, entered in faver of defendants and against plaindiff
David A. Jslinek on plaintif’s age discrimination claim.

{96} It is clear from these separate paragraphs in the judgment entry that the trial
court treated relator's constructive discharge theory as a distinct claim, separate from his
age discrimination claim.  This separate treatment arose from the way the parties
presented the case to the jury.

{7} Relator presented two distinct damage theorles in connection with his age
discrimination claim. These two theories are reflected in separate jury interrogatories.

First, the jury was asked whether relator proved by a preponderance of the avidence that

Abbolt intertionally discriminated against relator because of his age when it ransferred
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refalor o Lake County, Indiana.  The jury answered "ves" in response to this
nterrogatory. (Jury interrogatory IAX4).

{48;  Then the jury was asked the following guestion:

if you found for Plaintif on his claim of age discrimination with
respect to his transfer to Lake County, Indiana, did Plaintff
prove by a preponderance of the evidence that the fransfer
resulted in working conditions that were so intolerable that a
reasonable person would have besn compelled to resign from
his employment with Abbott?

{9: The jury answered this interrogatory in the negative.  (Jury Interrogatory
I(C)1)). Therefore, the jury expressly rejected relator's constructive discharge theory
and refused to award any damages based upon this theory.

{18} Thereafier, the jury was aiso asked the following question:

if you find that Plaintiff suffered damages as a result of age
discrimination, and was not compelied to resign as of
March 31, 1998, how much do you find that plaintiff is entitied
to recover forl.]

{11} The jury answered this interrogatory by awarding relator $700,000 for
"emotional distress.”  (Jury Interrogatory HCH2).  The pry's response o this
interragatory indicates that the jury rejected relator's constructive discharge theory but
accepted relator's emotional distress theory. Because the jury expressly rejected relator's
constructive discharge theory, but still found Abbott liable for age discrimination and
awarded damages based on emotional distress, the trial court entered judgment on
constructive discharge and age discrimination as i they were separaie claims.

{912} Notably, in his appeal of the trial court's judgment, relator did not challenge

the trial court's treatment of his constructive discharge theory as & separate claim. In fact,
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i his fourth assignment of error in Jalinek /i, relator referred to his constructive discharge
theory as 3 separate and distinct claim:

V. The trial court erred in excluding certain evidence related

to Plaintiff's constructive discharge claim which resuited in an

adverse jury verdict on Plaintif's constructive discharge claim.

{13} Therefore, relator's assertion here that constructive discharge is not a
distinct claim contradicts his own characterization of that theory of recovery. Moreover,
even if relator is technically correct that constructive discharge is not a distingt claim,
refator did not challenge the trial court’s treatment of his constructive discharge theory as
a distinct claim. In fact, relator encouraged this court in Jelinek if to treat his constructive
discharge theory as a separaie claim.

{914 We also note that relator's fourth assignment of error is the only assignment
of error that expressly addressed his constructive discharge theory. This court overruled
that assignment of error in Jelinek Il  Although Jefinek If reversed the trial court's
judgment on relator's age discrimination claim, it rejected ralator's only challengs té the
trial court's resoclution of his constructive discharge theory. Therefore, we agree with the
magistrate’'s determination that the mandate in Jelnek I did not order the retrial of
relator's constructive discharge theory.

{15} We reach this conclusion regardiess of whether constructive discharge is
technically a distinct claim or only one of two alternative theories that relator asserted in
attempting to recover damages for age discrimination. In either event, the way these

issues were presented and argued on appeal indicates that the mandate in Jefinek /i did

not order the retrial of relator's constructive discharge theory.
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{916} Given the scope of the mandate in Jelinek !, relator is not entitled fo the
relief he seeks. As roted by Abbotl, relator is not enditled 1o a writ of procedendo
tecause Judge Schneider has not refused fo render judgment in the underlying
proceeding nor has Judge Schneider delayed in proceeding to judgment.  Stafe ex raf,
CNG Fin. Corp. v. Nadef, 111 Ohio St.3d 148, 2006-0Ohic-5344, 120. Rather, relator
seeks to prevent Judge Schneider from procesding in @ manner relator belisves is
cortrary to this court's mandate in Jelinek /. Therefore, there is no basis for & writ of
procedendo.

{117} Second, relator is not entitled to a writ of prohibition because Judge
Schneider has not acted in a manner inconsistent with this court's mandate in Jelinek /i,
A writ of prohibition is an extraordinary writ granted to 'restrain inferior couris and
tribunals from exceeding their jurisdiction.” State ex rel. Tubbs Jones v. Suster, 84 Ohio
St.3d 70, 73, 1998-Ohio-275. Judge Schneider did not exceed his jurisdiction or éct in &
manner conirary o this court's mandate in Jelinek I,

- {418} Lastly, relator is not entitled to mandamus relief because Judge Schneider
is not under a clear legal duty to re-try relator's constructive discharge theory given the
scope of this courl's mandate in Jelinek I1.

{918} For these reasons, we overrule relator's five objections.

{920} Respondents have also filed objections fo the magistrate's decision.
Respondents argue that relator is not entitled to reliefl in mandamus, prohibition, and
procedendo for the additional reason that relator has an adequate remedy &t law—the
right to appeal Judge Schneider's interpretation of this court's mandate in Jelinek Il

following the re-trigl of relalor's age discrimination claim. Because we agrse with the
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magistrate’s delermination that relator is not entitled to relisf in mardamus, prohibition,
and procedendo for the reasons noted above, respondents’ objections are moot,

421} Following an independent review of this matter, we find that the magistrate
has properly determined the facts and applied the appropriate law. Therefore, we adopt
the magistrate’s decision as our own, including the findings of fact and conclusions of law
contained therein.  In accordance with the magistrate’s decision, we deny relator's

reguest for a writ of mandamus, prohibition, and procedendo.

Relator's objections ovenuled:
writs of mandamus, prohibition, and procedendo denied:
and respondents’ objections moot.

FREMNCH and CONNOR, JJ., concur.
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IN PROCEDENDO, PROHIBITION AND MANDAMUS

In this original action, relator, David A. Jelinek, requests the issuance of
writs ordering respandehts Franklin County Court of Common Pleas (“cdmm@n pleas
court’y and the Honorable Charles A. Schneider ("Judge Schrneider”), a judge of the

cormmon pleas court, o carry out the alleged mandate of this court in Jelinek v. Abboit
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i __f.‘: i

' ‘L&bﬂraf&nes 164 tho App.3d B07, 2005-Chio-5688 ("Jslinsk II') by conducting a new

‘i

t;:zai @n#‘ﬁﬁe%’sue or cEasm of constructive discharge as wall as relator's age discrimina-

ﬂ‘ PR “5

tzaﬂ"bﬁ%ﬁ’m bs‘c.s&,sght pursuant to R.C. 4112.02{A) and 4112.99.
Findings of Fact:

1. On September 10, 1999, relator refiled a complaint in the common
pleas court against intervening respondents Abbott Laboratories, Karl V. Insani and
Gregory A. Lindberg, who are among the named defendants in that action.

2. In his common pless court complaint, reiatcar, as plaintiff, brought five
counts against defendants. Count ons afieged promissory estoppel.  Count three al-
leged retaliation in violation of R.C. 4112.02{1). Count four alleged viclation of Ohio
public policy. Count five alleged spoliation of evidence.

3. {Eaunt two of the common pleas court complaint presented aﬁ age dis-
crimination claim slleged as follows:

The actions of defendants in demoting and constructively

terminating plaintiff and not hiring him to existing sales posi-

tions constitute age discrimination in viclation of R.C.

4112.02(7) and 4112.88. %+~

4, Faﬂiawmg the 'tﬂai caurﬁ:’s dsgmagsaﬁ of the pmmzsscry e&tappei claim
and g’mks.ng of the speisa’zwn Q’f av&dense claim, de‘fﬁndaﬁts moved fer summary judg-
ment. |

5 In a judgment entry journalized on February 12, 2001, the common
pleas court granted summary judgment on all remaining claims.

5. Relator appealed to this court. In his assignments of error, relator chal-

tenged the trial courl's grant of summary judgment as to "plaintiffs claim of age dis-
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crimination,” “plaintiffs claim of promissory estoppel” and "plaintiffs claim of construc-
tive discharge.”

7. On September 13, 2001, this count, in Jelinek v. Abbo#t Laborstories
{(Sept. 13, 2001}, 10th Dist. No. 01AP-217 ("Jefinek /) affirmed in part and reversed in
part the judgment of the trial court, and remanded the cause for further proceadings.
This court's journal entry was journalized on September 13, 2001, In this courfs opinion
in Jelinek I, this court held that summary judgment was sppropriate on relator's claim for
retaliation and for violation of public policy. However, this court also held that suTImary
judgment was not appropriate on the "age discrimination claim” the “wgstructive dig~
charge claim” and the "promissory estoppel claim.®

8. in April 2002, relator's aclion was tied td a jury in the common pleas
court. On April 28, 2002, the jury rendered a verdict in favor of plaintiff for age discrimi-
nation, finding plaintiff entitled fo recover compensatory damages from defendants in
the amount of $700,000, and punitive damages in the amount of 25 million dollars. The
jury also rendered a verdict in favor of deferdants on the promissory estappef claim.

9. In a series of interrogatories, the jury held that individual defendants
insani and Lindbery participated in intentional discrimination against plaintiff by transfer-
ring him {o Lake County, indiana because of his age.

10. The jury responded "NO* to the following interrogatory:

Il. AGE DISCRIMINATION

. Damages On Plaintiil's Age Discrimination Claim.

1. ¥ you found for Plaintif on his claim of age discrimination
with respact to his transfer to Lake County, Indiane, did
Plaintiff prove by a preponderance of the evidence that the
transfer resulied in working conditions that were so intoler-

Ad6
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able that a reasonable person would have bsen compelled
to resign from his employment with Abbott?

{Emphases omitted.)

11. Thereafter, in June 2002, defendants moved for judgment notwith-
standing the verdict ("JNOV"} or, in the alternative, for & new trial. They also moved, in
the alternative, for remittitur.

12. On May 20, 2003, the Honorable John P. Bessey, the common pleas
judge presiding over relator's action, issued a 28-page written dscision.

13. In his May 20, 2003 written decision, Judge Bessey determined that
the court shall grant JNOV and, aiternatively, a new frial. Judge Bessey conditionally
granted remittitur as to compansatory and punitive damages.

14. On June 23, 2003, Judge Bessey filed a judgmem sntry, stating in
part:

(it is hereby

ORDERED, ADJUDGED AND DECREED that judgment be

and hereby is enteraed in favor of defendant Abbolt Laborato-

ries and against plaintiff David A. Jelinek on his promissory

estoppel claim. '

iis further ORDERED, ADJUDGED AND DECREED that
judgment be and hersby is entered in favor of defendants
Abbott Laboratories, Karl V. Insani and Gregory A, Lindberg
{collactively “defendants™) and against plaintf David A

Jelinek on his constructive discharge claim,

it is further ORDERED, ADJUDGED AND DECREED that
judgment notwithstanding the wverdict ("JNOVW™ be, and
hereby is, entered in favor of defendants and against plaintiff
Cavid A, Jalinek on plaintiffs age discrimination claim. -

N THE ALTERNATIVE, it is hersby ORDERED, AD-

JUDGED AND DECREED that defondants’ motion for new
trial on plaintiff's claim Of age discrimination is hereby condi-

A47
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fionally granted should the JNOV in favor of Abbott Labora-
tories, Karl V. Insani or Gregory A, Lindberg be vacated or
raversed on appeal.

kR

The judgment entered herein constitutes a final judgment,
the Court finding that there is no just reason for delay.

{Emphases sic.}

15. Relator appesled o this court the judgment of the common pleas

court,
18. On October 27, 2005, this cowrt issued H#s 27-page opinion in
Jelinek Il. As noted in this court's opinion, relator asserted eight assignments of eror,

Assignments of error one through four provide:

I. THE TRIAL COURT ERRED IN GRANTING DEFEN-
DANTS' MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ON PLAINTIFF'S CLAIM OF AGE DIS-
CRIMINATION BASED UPON THE "LAW OF THE CASE™
DOCTRINE.

i THE TRIAL COURT ERRED IN GRANTING DEFEN-
DANTS MOTION FOR JUDGMENT ROTWITHSTANDING
THE VERDICT ON PLAINTIFF'S CLAIM OF AGE DIS-
CRIMINATION, :

M. THE  TRIAL COURT ERRED IN GRANTING DEFEN-
DANTS' MOTION FOR REMITTITUR.

V. THE TRIAL COURT ERRED IN EXCLUDING CERTAIN
EVIDENCE RELATED TO PLAINTIFF'S CONSTRUCTIVE
DISCHARGE CLAIM WHICH RESULTED IN AN ADVERSE
JURY VERDICT ON PLAINTIFF'S CONSTRUCTIVE DIS-
CHARGE CLAM.

17. inits opinion in Jefinek /, this court stated, in part:
40 At trial, plaintiff retained the ulimate burden of demon-

strating that he was the victim of unlawiul discrimination. See
U.S. Postal Serv. Bd. of Governors v. Alkens (1983}, 460

AAR
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U5, 711, 103 8.0 1478, In this case, the jury determined
that defendanis infentionally discriminated against him be-
cause of his age based on his fransfer to Lake County, Indi-
ang.

LR

745 Based on this court's review of the record, we conciude
that the trial court condiionally granted a new ial as o
plaintiffs age discrimination claim on the basis that the ver-
dict was nol supported by the weight of the evidence. Fssen-
tally, the tial court found that the evidence at trial was not
legally sufficient to support plaintiffs age discrimination
claim, and even i § was legally sufficient to support the
claim, it was not supporied by the weight of the evidence.

* % %

47 As revealed in the interrogatories, the jury found that de-
fendants demonstrated that plaintiff was ransferred o Lake
County, Indiana, for reasons other than his age. However,
the jury determined that plaintiff demonstrated that the rea-
son{s) were false, and tha! plaintiif proved by a preponder-
ance of the evidence that defendants intentionally discrimi-
nated against him because of his age based on his fransfer _
o Lake County, indigna.

43 As defermined sbove, the evidence at trial was legally
sufficient to support an age discrimination claim. However,
after thoroughly reviewing the extensive record in this case,
and considering the sound discretion provided to the tial
court in determining whethsr to grant a motion for a new irial,

- we conclude that the tris! court did not abuse #s discretion in
conditionally granting 3 new trigl on plaintiffs age discriming-
tion clalm,

48 Considering the foregoing, we sustain plaintiff's first and
second assignments of eror on the basis that the gl court
arred in granting the motion for JINOV. We need not, and do
not, reach the issue that is raised by plaintiffs first assion-
merd of error of whether the tial court erred In granting the
JNOV based upon the Ylaw of the case® dockrine. However,
the tial court did not sbuse is disoretion in conditionally
granting a new trial as to plaintiffs age discrimination claim.
Thersfors, to the extent defendant argues under his second
assignment of error that the trial court erred in conditionally

A4S
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granting a new trial on the issue of age discrimination, i is
overruied,

E

452 Under his fourth assignment of error, plaintiff contends
that the trial court erred in excluding certain evidence relat-
ing to his claim of constructive discharge. Specifically, plain-
uif argues that the trial court eronsously excluded from avi-
dence a 1988 article from a newspaper which declared Gary,
Indiana, as the most dangerous ity in the United States for
crime. Plaintiff also argues that the trial cowrt erred In not
pemmilling plaintifs counse! o question witnesses regarding
the desirability of working in Gary, Indiana, and by excluding
from evidence photographs that plaintiff took of Gary, Indi-
ana.

% % &

954 In this case, the jury held that plaintiff falled 1o prove that
his transfer to Lake County, indiana, resulted in working
conditions that were so intolerable that 2 reasonable person
would have been compelied fo resign from his employment
with Abbott. Thus, the jury found that plaintiff had falled to
prove that he had been constructively discharged.

Id. at §40-54.
18. On Qulober 28, 2008, this court issued #s judgment entry in Jelinek Il

The judgment entry states in its entirely:

For the reasons siated-in the-opinion of this court rendered
herein on Oclober 27, 2005, plaintiffs first and second as-
signments of error are susiained on the basis that the rial
court erred in granting defendants’ motion for judgment not-
withstanding the verdict as fo plaintiffs age discrimination
clalm, but his second assignment of arror is overruled to the
extent plaintiff argues that the frial court erred in conditionally
granting defendants’ motion for a new sl on the issus of
plaintiffs age discrimination claim. Cur delermination that the
triad court did not abuse is discretion in conditionally granting
deferdants’ motion for a new trial a5 1o plaintiffs age dis-
crimination claim mools defendants’ first, second, and third
cross-assignments of error, as well as plaintiffs third, sev-
enth, and eighth assignments of error. Plaintif's fourth, fifth,

ASQ
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and sbih assignments of error are overruled. It is the judg-
ment and order of this court that the judgment of the Frankiin
County Court of Common Pleas is affirmed in part and re-
versed in part, and this cause is remanded to that court for
further proceedings in accordance with law and consistent
with this opinion. Costs are assessed against defendants.

19. The parties agree thal pursuant fo this cowt's Ociober 28, 2008
judgment entry remanding this case {0 the trial court, Judge Bessey began a new irial
that ended in 2 mistrial.  Judge Bessey then reset the new trial for February 2008 and
‘that trial also ended in 2 mistral. After Judge Bessey recused himsslf, the case was
reassigned to Judge Schneider.

20. On September 18, 2008, Judge Schneider filed a five-page decision
dated September 16, 2008 and captioned "Decision on the Scope of the New Trial” In
his decision, Judge Schneider quotes at length from this court's opinion in Jalinek §f, in-
cluding those portions of this court's. Jefinek /f opinion quoted above in paragraph 17 of
this magistrate's decision.

in his decision, Judge Schnsider wrote:

The Court of Appeals distinguished belwesn the zge-
discrimination clalm and the constructive-discharge claim
and discussed those separately. As such, in iis discussion,

- the appellate court distinguished. between the jury's finding
that plaintf was diseriminated against because of his age
and the jury's finding that plaintiff did not show that working
corditions were 50 infolerable 0 as 1 constiiute construc-
tive discharge. See id. al 623 & 625,

In discussing these two, separate malters, the Court of Ap-
peals held “that the trial court did not abuse #s discretion in

wonditionally granting a new trial on plaintif's age discriminag-
tion olaim.” id, at 623, Conversely, the Court of Appeals did -
not mention & new trial on the constructive-discharge claim
or any “intertwining.” :

AST
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Contrary fo plaintifs argument, a discrimination claim is dis-
tinct from a constructive-discharge claim. See, a.q., Valer-
tne v, Harris (Hamilton App., May 11, 18843, No. C-820877,
1894 Chin App. LEXIS 1978, st *8-10 (Even if Valentine
faited o present evidence demonsirating that she was con-
structively discharged from her employment with Kroger, she
was still entified 1o an award of damages on her discriminag-
tion claim, ¥ she proved at trigl thal she was the subjedt of
wrongful harassment and that the defendants intentionally
discriminated against her”) Yates v, Aveo Comp. (C.A 8,
1987), 818 F.2d 630, 837 {"proof of discimination alone is
not a sufficlent predicate for a finding of constructive dis-
charge, there must be other "aggravating faciors’ ™.

As the appeliate court held, the trial cowrt’s conditional grant-
ing of defendants’ motion for a new trial was proper, and this
coenclusion does not require overluming the jury's finding that
censtructive discharge did not ooour. As one court has held,

Iwlhen the jury has clearly decided an issue in favor [of] the
party opposing the motion, and the Issue is unaffected by the
particular defect the court finds with respect 1o 2 wholly
separate issue, a retrial of all issues in not reasonably war-
ranted. The issue or issues 1o be retried should be limited 1o
those which were affected by the defect according to the
court's findings.

Drehmer v, Fylak (Montgomery 2008), 163 Chio App. 3d
248, 25811

Therefore, the scope of the new tigl is confined o the age-
discrirmination claim and excludes a retrigl of the construg-
tive-discharge claim, including facts or gllegations that relate
0 that claim. ** *

21. On Octobey 17, 2008, Judge SBohneider filed an enfry stating in ifs en-
tirety:

For the reasons sef forth In this Courf's Decision On The
Soope of the New Trial filed herain on September 18, 2008,
the scope of the new trial in this matler, scheduled o begin
Movember 10, 2008, will be confined o Plaintiffs age-
discrimination claim and will exclude 2 retial of the construe-
tive-discharge claim, including facis or sllegations that relele
o that claim,

A5Z
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iT18 80 ORDERED.
{(Emphasis sic.)

22. On Gclober 29, 2008, relator, David A. Jelinek, filed this original ac-
tion.

Conclusions of Law:

it is the magistrate's decision that this court deny relator's requests for
writs of pracedendo, prohibition and mandamus, as more fully explained below.

Under the doctrine of the law of the case, "[albsent exiraordinary circum-
stances, such as an intervening decision by the Suprame Court, an inferior court has no
discretion to disregard the mandate of a superior court in a prior appeal in the same
case.” State ex rel Crandafl, Pheils & Wisniewski v. DeCessna (1985), 73 Ohio St.3d
180, 182, quoting Nolarr v. Nofan {1984), 11 Ohie §t.3d 1, syllabus. The Chio Constitu-
tion does not give a common pleas court jurisdiction to review a prior mandate of a court
of appeals. id, cliting State ex rel Pat&iﬁ, S.A. v. Mathews {1879}, 58 Ohio 51.2d 29, 32.
Acccrdingiy,' & writ of prohibition can issue o prevent a lower court from proceeding
mntrary o the mandate of a superior court. id. Also, a writ of mandamus can assue o
prevent a lower caurt fmm pmceed;ng wntrary 0 the mandate of a sug:aenor court. Id.
A writ of procedendo can be appropriate when.an inferior court has ermoneocusly stayed
the proceeding on a remand from a superior court. Crandalf, at 184,

As earlier noted, Judge Schneider's October 17, 2008 entry anncunces
that “the new trial in thas maﬁer ** il be confined o Piain‘tﬂf?s age—da&srem:naﬁmn

claim and W|ll exciude a ratna? of the constructive-discharge claim.” Ralator cczntend&

here that Judge Schneider's entry, in effedt, announces that he will not proceed in ac-

AS3



Mo. GBAP-957 11

cordance with this courl's mandate in Jelinek Il. The magistrate disagrees with relator's
contention.

it should be noted at the outset that this court's Oclober 28, 2005 judg-
ment entry selting forth this court's mandate in Jefinek ¥ holds that “the trial court did
not abuse its discretion in conditionally granting defendants’ motion for a new trial as to
plaintiff's age discrimination e:;iaimf‘ This court remanded the cause to the trial cour! for
"further proceedings in accordance with law and cansi_stem with this opinion.” This
court’s October 28, 2005 judgment entry does not directly address the question of
whether the new trial as io the age discrimination claim shall include a retrial of the con-
structive discharge issue or claim.

However, this court, in Jelinek Il was never asked fo determine whether
the new trial as o the age discrimination claim shall include a refrial of the constructive
discharge issue or claim. That determination, however, can be easily made by a review
of Judge Bessey's June 23, 2003 judgment entry and the assignments of error that rela-
tor asserted in his appeal to this court in Jefinek /.

Again, Judge Bessey's June 23, 2003 judgment entry sizies in part:

i is further ORDERED, ADJUDGED AND DECREED that

judgment be and hersby is entered in favor of defendants

Abbott Laboratories, Karl V. Insani and Gregory A. Lindberg

{collectively "defendanis") and against plaintif David A

Jelinek on his constructive discharge dlaim,

This court's October 28, 2005 judgment entry leaves undisturbed that pér»
tion of Judge Eeégey’s June 23, 2003 judgment entry, quotéd above, that enters judg-

ment in favor of defendants on relator's “constructive discharge claim” even though this

court's Cotober 28, 2005 judgment does not directly so siate.

AS4



No. 08AP-857 12

Given that Judge Bessey's entry of judgment in favor of defendants on the
consfructive dsschaf’ge eﬂaam remains undssﬁ:urbad by this court's judgment in Jelinek /i,
Judge Schneider cannct be in violation of this cowrl's mandate in Jelinek Il and, thus,
relator's action here must fail.

Accordingly, for all the sbove reasons, it 53 the magistraté‘s decision that

this court deny relator's request for writs of procedendo, prohibition and mandarmus,

KERNETH W, MACKE
MAGISTRATE

MOTICE TO THE PARTIES

Civ.R. S3{D3)a)(ill} provides that a parly shall not assign
as eror on appeal the court's adoption of any factusl finding
or legal conclusion, whether or not specifically designated as
a finding of fact or conclusion of law under Civ.R.
S3{EN(3){a)(it), unless the parly timsly and specifically ob-
jects to that factusl finding or legat conclusion as requzred by
O R 5303,
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Plaintlff argues that the new trial includes both the age
discrimination clalm and the issus of constructive discharge
bscause “ftlhe age discrimination claim  is sufficiently
intertwined with plaintiff's assertion that he was constructively
discharged to reguirs a new trial.” Defendants argue that the
Court of Appeals “treated age discrimination and constructive
dischargs as separate issues” and ordered a retrial on the age-
discrimination claim only.

in this regard, the Tsnth District Court of Bppeals ordered a
retrial only on the age-discrimination claim. The appellate court

held az follows:

Loy

On eptember 13, 2001, this court issusd an
cpinion reversing the trial court's judgment regarding
plaintiff's claims of age discrimination, promissory
saztoppal,. and constructivs &1sehaxgao Jelinek v, Abbobt
Laboratories {Sept. 13, 2001}, Franklin App. No. 01AP-
217, 2001 Ohia Sop. LEXIS 40325 ("Jelinek 1™, This
court eazssentially determined that genuine issues of
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material fact yemained as to the claims for age
discrimination, promissory sstoppsl, and constructive
dischargs.

After thres weeks of trial, the Hdury delibsrated
and zeturned a vewrdiet in Ffaveor of plaintiff and
against defendant Ross and twe individual defendants,
Rarl V. Insani and Sregory A&. Lindberg, as to
plaintiff's olaim for age discrimination, awarding
plaintiff $§ 700,000 in compensatory damages and $
25,880,000 in punitive damagss, as well as attornsy
fees. The jury found in faver of defendants and against
plaintiff on plaintiff's claims of prowmissory estoppel

and constructive dischargs.

{**?2?} On June 23, 20403, the trial court
entered Judgment in thiszs case. The trial court entered
judgment in  faver of dafendant Akbott and against

~piaintiff on his promissory estoppzl c¢laim, and snterved

judgment in favor of defendants Abbott, My, Insani, and
Mr. Lindberg, and against plaintiff on his constructive
discharge claim.

The +trial oourt entered = JHOV in faver of
defendants and against plainbiff on his ags
discrimination glaim. In the alternative, the trial
court conditionally granted Jdefendants’ mobion for a
new trial on plaintiff’s claim of age disorimination
should the JNOV in favor of defendants on this issue be
vacated or reversed on appeal.

Plaintiff appeals and has asserted the following
eight assignments of arror:

T. The triasl court errved in granting defendants®
moticon for dudgment notwithstanding the verdict on
“lainfiff’s claim of age discrimination based upon the
"iaw of the case” doctrine.

IT. The trial court erred in granting defendante!
motion for Jjudgment rotw¢thatawd1ng the werdict on
plaintiff’s claim of age discrimination.

Iv. The trial court erred in excluding certain
evidence related to plaintiff’s constructive discharge
claim which resulted ism an adversze Jjury verdict on
plaintiff’s constructive discharge claim.

At trial, plaintiff retained the ultimate burden
of demonstrating that hs was the victim of unlawful
discrimination. Bes U.&. Pestal Serv. RBd., of Sovernors
v. Aikens (1883}, 460 U.8. 711, 103 §. Ct. 1478, 75 L.
Bd. 24 403, In this case, the -ury dJdetermined that
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defendants intentionally discriminated against him
because of his agse bassed on his transfer to lLake
County, Indiana. . . .

e e Based on this court’s review of the
record, we conclude that the trial court conditionally
granted & new trial as o plaintifi‘s age
discrimination claim cn the basis that the verdict was
not  supported by  the weight of the evidencs.
Bssentially, the trial court found that the evidence at
trial was not legally sufficlent to support plaintiff's
age discrimination clalm, and even 1f it was lsgally
sufficient Lo support the c¢laim, it was not supported
by the weight of the svidance.

<o« = . Bm revealed in the interrogastoriss, the
jury found that defendants demonstrated that plaintiff
was transferred o Laks County, Indiana, for reasons
other than his age. However, the jury determined that
plaintiff demonstrated that the reason{s) were false,
and that plaintiff proved by a prepoenderance of the
gvidence that defendants intentionally discoriminated
against him because of his age based on his transfer to
Lake County, Indiana.

Az determinsed, above, ths evidence at trizl was
legally sufficient to support an age discrimination
ciaim. Howaver, after thoroughly reviewing the
extensive record in this case, and considering the
sound discretion provided toe the trial court in
determining whether %o grant a motion Ffor a new trial,
we oconclide that the trial sourt did not shuse its
dizoretion in conditionally granting a2 new btrial on
plaintiff's age discrimination olaim.

Considering the foregoing, we sustain plaintiffis
firat and second assignments of errcr on the basis that
the trial couvrt erred in granting the motion for JHOV.
We need noit, and do not, rsach the isszus that is raised
oy plaintiff's first assighment of errcr of whether the
trial court errvsed in granting the JNOV based upon the
"law ¢f the case” doctrine. However, the btrial court
did not abuse its discretion in conditionally granting
a new trial as to plaintiff’'s sge dizcrimination claim.
Therefore, to the extent defendant argues under his
second assignment of error that the trial court erred
in conditionally granting a new trial on the issue of
age discrimination, it is owvsrruled.

Under his fourth assignment of error, plainbiff
contends  that the trial coourt erred in  excluding
certain evidence relating to his claim of constructive
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discharge. Specifically, plaintiff argues that the
trial court srronecusly excluded from evidence a 1998
article from a newspaper which declaved Gary, Indiana,
as the most dangercus city in the United States for
crime. Plaintiff also argues that the trial court erved
in not permitiing plaintiff’s counsel to guestion
witnesses regarding the desirability of working in
Gary, Indiana, and by  excluding  from  evidencs
photographs that plaintiff took of Gary, Indlana.

In this case, the jury held that plaintiff failsd
Lo prove that his transfer to Lake County, Indiana,
resulted in working conditions thab were so intolersble
that a ressonsble person would have been compellsd o
resign from his amploybent with Abbott. Thus, the jury
found that plaintiff had failed to prove that he had
heen construcitively discharged, [emphasis addsad,)

Jelinek v. Abbott Labs, (Franklin 2005), 164 Thio App. 3d &07,
811, el7-20, 822-25,

The Court of JAppeals distinguished Dbetween the age-
discrimination claim and the constructive-discharge claim  and
digscussed those separabsly. Az such, 1in 1its discussion, thes
appeilata court  distingulshed betwsen the Jury’s finding that
plaintiff was discriminated against because of his age.and the
Jury®s finding that plaintiff 4id net show that working conditions

weye so intolerable so as to constitute constructive discharge.

in discussing these two, separate wmatters, the Court of
Appeals held “that the trial court did not abuse its discretion
in  conditionally granting & new trial on plaintiff's  age

§ s

discrimination o

i

Laim.”  Id. at 623, Conversaly, ths Court of

Appeals did not mention a new trial on the constructive-~dischargs

claim or any “intertwining.”



Contrary to plaintiff’s argument, a discrimination claim is

distinct from & constructive-discharge claim.

Vatentine v, Harriz (Hamilton App., May 11, 1994}, Ho. <-920877,

1884 Ohio App. LEXIS 1376, at *9-10 {“Bven if Valentine failed to
pressnt  evidencs demonstrating that she was constructively
discharged from her esmployvment with Xroger, she was still
entitled to an award of damages on her discrimination claim, i1f
éhé“ proﬁed at' triél that she was the saubject of wrongful
harassment and that the dsfendants intentionally discriminated

Wr

ayainst her.”); Yates v,

Corp. (C.A. 6, 19%87), 81% F.2d 630,

637 {"preoof of discrimination alone 1s not a sufficient predicate
for a finding of constructive dischargs:; there must be other
‘aggravating factors’ ™).

Ag the appellate court held, the trial court’s conditional

3

granting of defendants’ motien for a new trial was proper, and
this conclusion does not reguirs overturning the durv's finding

that construgtive discharge did not ocour. A5 ons court has

{wihen the jury has clearly decided an issue in favor
the yparty opposing ths moticon, and the issue is
unaffected by the particular defect the court finds
with respect to a wholly separate issue, a retrial of
all issues is not reasonably warrantsed. The issue or

iassues te be retrised should be limited to those whiah
ware affected by the defect according teo the court's
findings.

™
4

BV A

]

Drohmer v, ak {(Montgomsry 20053}, 163 COhio App.  3d 248, 258

Therefore, the scope of the new trial is confined to the

age-diserimination claim  and  excludes a  retrial of the
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constructive~discharge claim, including facts or allegations that

relate to that olaim, Counssel for defendants shall prepare an

appropriate entry and submit the propossd entry to counsel for

1

|
-2

LOL. A copy cf this

]

the adverse party pursuant to Loo. B,
Y

o

decision shall accompany the proposzed sntry when pressnted to the

Court for signaturs.

JUDGE

Coplies to:

Busasell A. Kelm, Esg.

Joanne Detrick, Eaqg,

Cynthia L. Dawson, Esqg.

37 #W. Bread Straetr, Sulte 840
Columbus, Chio 43215

Counssl for Plaintiff

Brian Garvins, Rzg.

266 Horth Fourth Btreet, Suite 100
Columbusg, QOhic 43215

Counsel for Plaintiff

Lisa P. Resisz, Esq.

Elizabasith T. Smith, Esg.

Adam J. Hall, Esq.

Michasl 5. Long, Esqg.
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IN THE COURT OF APPEALS OF:OHIor = '3
TENTH APPELLATE DISTRIGE CCT 27 P 2 4g
:

David A, Jelinek, : el e Lo

Flaintiff-Appellant, ;
(Cross-Appelies), No. 03AP-614
: (C.P.C. No. 99CVH-08-7505)
V.
(REGULAR CALENDAR)
Abbott Laboratories ef al,,

Defendanis-Appellees,
{Cross-Appeliants),

CPINIOGN

Rendered on Ociober 27, 20058

Law Offices of Russell A. Kelm, Russell A Kelm and
Joanne W. Delrick, for plaintiff-appellant/cross-appelize.

vorys, Saler, Seymour & Pease LLP, Michasl G. Long and
Lisa Fierce Reisz, Mayer, Brown, Rowe & Maw LLP
Andrew L. Frey and Sanford [ Weisburst, for defendants-
appeilees/cross-appellants.

APPEAL from the Franklin County Court of Common Pleas.
FETRER, J.

{2} On 3eptember 10, 1999, plaintif-appeliant, David A. Jelinek, re-filed a
complaint in the Franklin County Court of Common Pleas against Abbolt Laboratories,
Ross ?mducts Division, Joy A. Amundson, Thomas M. McNaily, William H. Stadtfander,
Karl V. Insani, Gregory A, Lindberg, and James L. Sipes. The éampiaint set forth claims

for relief of promissory estoppel, age discrimination in violation of R.C. 4112.02(A) and
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No. D3AP-614 "
4112.99, retaliation in violation of R.C. 4112.02(1) and 4112.99, violation of public policy,
and spoliation of evidence.

{2} On July 31, 2000, the defendants filed a motion for summary judgment as
io all claims. Plaintiff filed a memorandum in opposition to the motion, and the defendants
filed a reply. On January 23, 2001, the tial court rendered a decision granting
defendants’ motion for summary judgment and entered judgment in favor of defendants
on February 12, 2001, Plaintiff appealed from this entry to this court, contending that the
irial court erred in granting defendants’ motion for summary judgment as to the claims of
age discrimination, promissory estoppel, constructive discharge, and retaliation and
wrongfil discharge in viclation of public policy.

{13} On Seplember 13, 2001, this court issued an opinion reversing the Hial
courl's judgment regarding plaintiff's claims of age discrimination, promissory estoppsl,
and constructive discharge. Jelinek v. Abbolt Laboratories (Sept. 13, 2001), Frankiin
App. No. U1AP-217 ("Jedinek 1"}, This court essentially determined that genuine issues of
material fact remained as to the claims for age discrimination, promissory estoppel, and
constructive discharge. Relating to the age discrimination claim, this court, in Jelinek /
stated as follows:

“** Ross eliminated all of the disirict manager positions as
part of a larger business plan. [Plaintiff was a primary care
district manager at the time the position was eliminated)]
According to Mr. Lindberg's April 27, 1988 affidavit, Ross
atternpled to place the former district managers in their
respeactive regions in order to save on relocation expenses.
However, Mr. Lindberg stated that appeliant and Mr. Schlies
were offered positions that required them to fransfer, and the
Lake County, Indiana terrifory was the only open sales
territory in appsilant's region. Mr. Schiies had been the

district manager in the Chicage territory and was offered a
position in Memphis, Tennesses.
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No. G3AP-814 3

Construing the evidence most strongly in favor of appellant,
we delermine that there are genuing issues as to whether
appsliees’ actions with regard o appellant's transfer were
discriminatory. Appellant put forth evidence that of the eight
district managers, he had the most years of service and was
the oldest. Ross stated that it altempted 1o keep the former
district managers in thelr respective regions. However, Mr.
Schiies, who was neot in the protected class, was moved from
the Chicago area fo Memphis, Tennessee. The Lake County,
indiana teritory was geographically closer to Mr. Schiles's
former territory than Memphis. There is no explanation in the
record as {o why Mr. Schliies was offered the comparable
position in Memphis and not appeliant, who had more
saniority. For purposes of summary judgment and drawing ail
reasonable inferences in favor of appellant, appellant has
shown genuine issues of fact as {0 his claim against appeliess
for age discrimination,

{94} in Jelinek i, this court affirmed the trisl courfs granting of defendants’
motion for summary judgment as to plainiiffs claim of retaliationfwrongful discharge in
violation of public policy. Id. The cause was accordingly remanded to the trial court o
conduct further proceedings consistent with the opinion.  Plaintiff filed an application for
reconsideration, which this court denied. The Supreme Court of Chio declined jurisdiction
to hear the case. Jelinek v. Abbott Laborafories (2002}, 94 Ohilo St.3d 1431,

{§5} Plaintiffs remaining claims were thereafter tried to a jury from Aprl 8 o
April 28, 2002, The fellowing evidence was presented at trial.

{6} Plaintiff, born May 15, 1842, began his caresr at Ross, a division of Abbott
Laboratories, in 1967 as a salesman, or a "territory manager," and over the next 30 years
he was employed in various positions with Ross, inciu&ing waorking as a district manager
in Syracuse, New York, as a district manager in Atlanta, Georgia, and as a nationa! sales
manager. The geographic framework for sales for Ross operates under regions, districts,

and territories. Regions comprise of districts and districts comprise of territories. Plaintif
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No. 03AP-514 4
left Ross for about nine months in 1870, and then returned o work for Ross. Plaintiff held
"quite a few" different posttions at Ross, and when he changed positions, it was not
necessarily a promotion. (Tr. 886} For example, he had moved laterally, and had
changed positions from a distict manager to a sales representative. In 1887, plaintiff
moved back to Columbus and was the national sales manager for 3 sports nuiritional
drink éaiﬂed "Exceed." In early 1997, plaintiff became a primary care district manager
("PCDM") in Columbus. He was one of seven PCDMs. Al trial, primary care was
characterized as "calling on physiclans.” (Tr. 1048} Plaintiff testified regarding a five-
year commitment for his PCDM position.  During his employment with Ross, plaintiff
consistently received good evaluations. Phil Pinl, a former supervisor of plaintiff,
described him as an "outstanding” employee who was "conscientious.” (Tr. 1048.)

{47} Plaintiff testified that after he assumed the PCDM position, he received an
announcement in the summer of 1987 regarding the collapsing of terrifories by the
company. Plaintiff described the “collapsing” of a territory as the dissolving of a terrifory.
Plaintiff further explained, "You sliminate the salesman's base in that territory.  And then
you take that territory and assign it to other salesmen around that territory.  So, you
continue o generate sales, but you don't have a person responsible just for that plece of
geography by itseif. It is shared by other people.” (Tr. 152} According lo plaintiffs
testimony, the Gary, Indiana territafy (also known as the Lake County, Indiana territory),
which was part of the Columbus region and was contained within the Indianapolis,
Indiana district, had been coliapsed. Plaintiff festified that Charlie Fisher, a regional
manager, informed him that a large part of geography of the Gary, indiana territory had

been given 1o a salesman in South Bend, Indiana. According to plaintiffs testimony, the
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A, Yes, needs, business needs, | guess vou can call it
uniess you have another term,

Q. When you talk about business needs, would you want to
put your best salesman in the best territory or the worst -
territory?

A. That is really a judgment call.

Q. ltis a tough question, isn't it?

A. Yes, it couid go both ways. It depends on the personality
of the salesperson, and the area that you are going to put him

.

. You cerlainly don't want 1o lose a good salesman by
putting him in a rotten territory, do you?

A. Define "rotten,” and | would say ves.

Q. A bad territory, or he is not going to make sales, or bonus
and is going to be unhappy with his compensation.

A, You don't want to make him unhappy, no.
Q. By the same token, you would like to put your hest
salesman in a low performance teritory and fry to tum i
around.
A Yes.
Q. Ris a balancing act.
A Yes.
(Tr. 965-966)
{12} Mr. Insani testified that he made the decision that plaintiff would be offered

the position in Gary, Indiana. Mr. Insani testified that he told his regicnal managers and

others that he did not expect plaintiff to take the Gary, Indiana territory. Greg Lindberg,
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No. 03AP-614 8
who took over the vice president of sales position from Mr. Insani,? also testified regarding
the position that was made available to plaintiff. When he was asked who made the
decision to give plaintiff the Gary, Indiana territory, Mr. Lindberg responded as follows:

Maybe if | could just review, basically, how we handied it from

a regional manager's perspective. We basically asked each

regional manager to be responsible for making sure their

primary care district manager had a position. So, the first

place to look would be within their own region.

Now, in this particular situation the only vacant territory in the

Columbus region, which also was going to be eliminated, was

the Gary, Indiana territory.
(Tr. 1727.) Mr. Lindberg testified that he played a role in the reduction in force and the
redeployment of employees in 1887, Mr. Lindberg also testified that Charlie Fisher was
the regional manager for plaintiff during this time. Regarding the extent that Mr. Fisher
was involved in deciding where to place plaintiff, Mr. Lindberg testified as follows:

| am not sure that | would characterize it that [Mr. Fisher] was

actively a part. [Mr. Fisher] knew that we were * * * placing

the primary care district managers within their region whers

they had vacancies.

That is something that we had communicated to the regional

managers. it was kind of a forgone conclusion that if that was

the only vacancy, then that is where the primary district

manager would be redeployed to.
(Tr. 1728.)

{913} Plaintiff thought that his job was going to be sliminated in connection with

an early October 1997 mesting. At the Cctober 3, 1897 meeting invoiving plaintiff and his

employer, plaintiff arrived with his lawyer. The meeting was cancelled because Mr.

Lindberg said that he could not meat with plaintiff and his lawyer without an Abbott lawyer

' Prior to assuming the vice president of saies posifion, Mr. Lindberg had reported to Mr. Insani as the
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No. D3AP-614 9
present. Mr. Liﬁdberg festified that the plan for the meeting was to discuss plaintiffs
refocation fo the Gary, Indiana ferritory.  According to Mr. Lindberg, the Gary, Indiana
territory was the only vacant territory in the Columbus region. The meeting was not
rescheduled. Plaintiff testified that he brought a lawyer to the mesting because he
thought the issues discussed at the meeting were going to affect his employment with
Abbott. He thought he was "going to be forced out of Ross." (Tr. 171, 287.) Plaintiff was
55 years old at the time.

{f14} Counsel for Abbott sent a letter to counsel for plaintff indicating that if
plaintiff was unwilling to mest with his managers without his counsel present, then his
managers would communicate with him in writing regarding the subject of the previously
scheduled meeting. (Plaintiffs exhibit 8.) Plaintiff was also informed that his district job
was being eliminated and that he had the option to go to Gary, indiana, as a medical-
nutritional representative, or io accept an outplacement program and receive 38 weeks of
compensation,

{315} Plaintiff sought information about the Gary, Indiana territory upon leaming
about his employment option. Plaintiff testified that he could not obtain good sales
information regarding the Gary, indiana ferritory because it had been collapsed. Plaintiff
was unable to determine the sales in Gary, Indiana, and “with 2 great deal of reluctance”
agresd to work at Gary, indiana. (Tt. 179.) Based on the information that he did receive,
plaintiff determined that the territory "was not sales competitive.” (Tr. 335.)

{fis} Plaintff reported to Gary, Indiana in mid-January 1998. According to

plaintiff's testimony, the information he was given indicated that the Gary, indiana territory

financial director of field sales.
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had a total sales of $1,568,000 for a pericd of time, and that an average territory had
$4,000,000 in sales. Plaintiff indicated to the district manager, Mr. Hinchman, that he did
not think that the territory was competitive.  Plaintiff was concerned about his pay grade,
and that his bonus earings would be negatively affected, which wodld aiso affect his
retirement annuity.

{17} According to plsintifl's testimony, Ross had g policy that salesmen were
expected fo live in the population mass of a territory, which was Gary, indiana. Plaintiff
chserved that Gary, Indiana, was economically depressed. Plaintiff was surprised that
the major catholic hospital was closed. Plaintiff describad Gary, indiana, as "unsavory”
and "scary.” (Tr. 183.) Plaintiff testified that he was concemed for his physical safety in
Gary, Indiang, and that the city was "voled the most dangerous {own in America fwo
years in a row.” {Tr. 470-471.) Plainiiff retumed {o Columbus and sent Ross a letier
indicating that he felf that he was constructively dismissed. Regarding the Gary, indiana
territory, plaintiff testified as follows:

TR owas very obvious from the malerials that were

provided, and the fact thal the original tertitory did not exist

anymore, they basically were providing me with materials for

two counties that had been part of g previous ferrifory. That

indeed there was no lerritory, no job. And the atfitude of the

district manager kind of completed the puzzle thal, indeed,

this was 3 sales ruse. They were trying o get me to resign.

And so | elt | was constructively terminated,
{Tr. 338-337.) According fo plaintiffs testimony, relocation expenses for plaintiff to move
to Gary, Indiana, were never requested nor approved.

{918} On a written evaluation of plaintiff, daled August 26, 1994, the ollowing

statement was made: "In his long career with Ross, [plaintiff} has had many responsible

positions and now is in the twilight of his carger. He wanis to retire from Hoss with strong
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seif-esteem.” (Plaintiff's exhibit 1.) A 1995 evaluation also states that plaintiff was "[ijn
the twilight of his career” (Plaintiffs exhibit 2.) Plaintif was 53 years old at the time of
this evaluation. These evaluations were signed by plaintiffs district manager at the fime,
Mr. Pini, and his regional manager at the time, Tom Mack.

{419} Plaintiff teslified that Steve Schiles, a former PCDM in Chicago, was
assigned the Memphis territory when it was still altached to the Columbus region.
According fo plaintiff, Mr. Schiies was offered a district manager position in Memphis the
day he was offered the Gary, Indiana position. Mr. Schlies accepted a "full-line” district
manager position in Memphis. A "full-line” represeniative was described as a salesman
that called on hospitals, nursing homes, distributors, home care companies, and
physicians. [t was plaintifs understanding that in July 1887, the Columbus region
“absorbed” Memphis, and then by January 1988, Memphis was back in the Chicago
region upon the elimination of the Columbus region. At trial, Mr. Insani did not recall the
Memphis area ever being in the Columbus region. Mr. Lindberg also testified that the
Memphis district was never part of the Columbus region. According to Bill Stadtiander,
who had been the vice president and general manager of the adult nutritional business at
Ross, the persons who made the decision to make Mr. Schiies a full-ine district manager
in Memphis were Mr. Insani, the national sales manager, and Barb Groth, the regional
manager of the Chicago region.

{426} At some point in this process, plaintif had to reduce his inventory of
samples that were in his garage. Plaintiff injured his back carrying cases of samples
upstairs at the Fulton County Home Health Agency in October 1997, Plaintiff testified that

this had happened before, and therefore he had re-aggravated his back.
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{§21} Plaintiff also testified at trial regarding the emotional stress he was
experiencing as a consequence of his employment situation. Plaintiff testified, | feit my
back injury was related o the emotional stress of this whole issue of whether | was going
to be employed or not. Just not able fo sleep at night. Just not sure where we were
going to be. * * ¥ {t was * * * a lot of pressure, a lot of lost slesp.” (Tr. 365-388.)
According to plaintiff, "[Iit had a significant impact on me in my personal life." (Tr. 568.)
Plainiiff made an appointment with a psychologist, went to the office, but decided that he
“just didn't want to share my problems,” and he did not see the psychologist. (Tr. 567-
568.)

{322} Plaintiffs employment with Ross terminated on April 1, 1998, Plaintiff did
not receive pay and benafit continuation.

{23} After three weeks of trial, the jury deliberated and returned a verdict in favor
of plaintiff and against defendant Ross and two individual defendants, Karl V. Insani and
Gregory A. Lindberg, as fo plaintiffs claim for age discrimination, awarding plaintiff
$700,000 in compensatory damages and $25,000,000 in punitive damages, as well as
attorney fees. The jury found in favor of defendants and against plaintiff on plaintff's
claims of promissory estoppel and constructive discharge.

{924} On June 8, 2002, plaintiff moved for an award of prejudgment interest on
the emotional distress portion of the’jury verdict. On the same day, plaintiff applied to the
trial court to set the amount of attorney fees in accordance with the jury verdict,

{§25} On June 7, 2002, defendant Abbott filed a motion for the trial court to grant
a judgment notwithstanding the verdict ("JNOV"), or to conditionally order a new trial, or to

order remitfitur as to the damages awarded by this jury. On the same day, defendants
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Mr. Insani and Mr. Lindberg also filed a motion for the trial court to grant a JNOV, or to
grant a new iral.

{926} On May 20, 2003, the trial court rendered its decision regarding defendants
Mr. Insani and Mr. Lindberg's motion for a JNOV or for a new irial, and Abbott
Laboratories’ motions for JNOV and for a new frial, or in the alternative, for a remittitur.
We note thal, in its decision;, at 18, the frial courl determined that, regarding the
compensalory damages, the jury verdict was not influenced by passion or prejudice.
However, it did find that the compensatory damage award was "manifestly excessive to
the extent that it clearly shows a misconception by the jury of its duties.” It accordingly
provided for a remittitur, which would reduce the award to $100,000. Similarly, the trial
court found that, regarding the punitive damages awarded, the verdict was not influenced
by passion or prejudice. Howsver, the court determined thatl the award was excessive
and accordingly provided for a remittitur, which would reduce the award to $4,000,000.

{927} On June 23, 2003, the trial court enfered judgment in this case. The trial
court entered judgment in favor of defendant Abbott and against plaintif on his
promissory estoppel claim, and entered judgment in favor of defendants Abbott, Mr.
Insani, and Mr. Lindberg, and against plaintiff on his constructive discharge claim.

{§28} The trial court entered a JNOV in favor of defendants and against plaintiff
on his age discrimination claim. in. the alternative, the trial court conditionally granted
defendanis’ motion for a new tial on plaintiffs claim of age discrimination should the
JNOV in favor of defendants on this issue be vacated or reversed on appeal.

{428} In the alternative, the trial court conditionally granted defendants’ motion for

remittifur on the amount of compensatory damages should both the JNOV in favor of
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defendants and the decision granting a conditional new trial on his age discrimination
claim be vacated or reversed on appeal. Defendants’ motion for a new trial on the issue
of the amount of compensatory damages was conditionally denied unless plaintiff rejects
a remittitur of $800,000.

{30} In the allernative, the irial court conditionally granted defendants’ motion for
remittitur on the amount of punitive damages should both the JNOV in favor of
defendants and the decision granting defendants a conditional new trial on plaintiffs age
discrimination claim be vacated or reversed on appeal. Defendants’ motion for a new trial
on the issue of the amount of the punitive damages award was conditionally denied
unless plaintiff rejects a remittitur of $21,000,000.

{31} In addition, the trial court entered judgment in favor of defendants and
against plaintiff on his motion for an award of prejudgment interest. Lastly, the trial court
entered judgment in favor of defendants and against plaintiff on plaintiff's application io
setf attormney fees.

{§32} Plaintiff appeals and has asserted the following eight assignments of error:

L THE TRIAL COURT ERRED IN GRANTING DEFEND-
ANTE MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ON PLAINTIFF'S CLAIM OF AGE DISCRIMI-
NATION BASED UPON THE "Law OF THE CASE
DOCTRINE.

. THE TRIAL COURT ERRED IN GRANTING DEFEND-
ANTS' MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ON PLAINTIFF'S CLAIM OF AGE DISCRIMI-
NATION.

. THE TRIAL COURT ERRED IN GRANTING DEFEND-
ANTS' MOTION FOR REMITTITUR.

Y. THE TRIAL COURT ERRED IN EXCLUDING CERTAIN
EVIDENCE RELATED TO PLAINTIFF'S CONSTRUCTIVE
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DISCHARGE CLAIM WHICH RESULTED IN AN ADVERSE
JURY VERDICT ON PLAINTIFFS CONSTRUCTIVE DIS-
CHARGE CLAIM.

Y. THE TRIAL COURT ERRED IN EXCLUDING CERTAIN
EVIDENCE ON THE BASIS OF HEARSAY.

Vi THE TRIAL COURT ERRED IN EXCLUDING EVIDENCE
OF A PRIOR VERDICT AGAINST TWO OF THE DEFEND-
ANTS FOR AGE DISCRIMINATION.

Vi THE TRIAL COURT ERRED IN DENYING PLAINTIFF'S
MOTION FOR ATTORNEYS FEES,

VHI THE TRIAL COURT ERRED IN DENYING F’LAENT?FF’S
MOTION FOR PREJUDGMENT INTEREST.

{§33} Defendants Abbott, Mr. Insani, and Mr. Lindberg, cross-appeal from the trial
court's judgment and have asserted the following three cross-assignments of error:
1. The Trial Court Erred in Concluding That the Jurv's Verdict
Was Not Influenced by Passion or Prejudice and Denying

Defendants' Motion for a New Trial on This Ground,

2. The Remilted Punitive Damages of 34,000,000 Remain
Grossly and Unconstitutionally Excessive.

3. The Remitted Compensatory Damages of $100,000
Remain Grossly Excessive.

{134} Because both involve the issue of whether the frial court erred in granting
defendants’ motion for JNOV, we will address plaintiffs first and second assignménts of
error together. in plaintiffs first assignment of error, he conlends that the trial court erred
in granting a JNOV as o his age discrimination claim, based on the "law of the case”
doctrine. Under his second assignment of error, plaintiff argues that the trial court erred
in granting a JNOV as to his age discrimination claim,

{435} "A motion for judgment notwithstanding the verdict, fike a motion for a

directed verdict, tests the legal sufficiency of the evidence.” Whight v. Suzuki Mofor Corp.,
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Meigs App. No. 03CAZ, 2005-Chioc-3494, at 109, citing both Posin v. A.8.C. Motor Court
Hotgl, inc. (1878), 45 Ohio St.2d 271, and McKenney v. Hillside Dairy Corp. (1998), 100
Onio App.3d 164. Therefore, the tial courl's granting of a motion for JNOV is reviewad
de novo. Luft v. Perry Cty. Lumber & Supply Co., Frankiin App. No. 02AP-558, 2003-
Chio-2305, at 4124,

{§36} R.C.4112.02(A) providas as foliows:

it shall be an unlawiful discriminatory practice:

{A) For any employer, because of the * ¥ " age * * * of any
person, {o discharge without just cause, to refuse to hire, or
otherwise to discriminate against that person with respect to
hire, tenure, terms, conditions, or privileges of employment, or
any matier directly or indirectly related to employment.

{137} R.C. 4112.99 provides that whoever violates Chapter 4112 is “subject fo
civil action for damages, injunclive relief, or any other appropriate relief”

{138} Defendants argue that although plaintiff may have established a prima facie
age discrimination case, Abbott explained the difference in treatment between plaintiff
and Mr. Schiies as being consistent with its "in-region reassignment policy.” (Defendant's
brief, at 14-18)

{438} “In order {0 prevail in an employment discrimination case, the plaintiff must
prove discriminatory intent" Mauzy v. Kelly Services, Inc. (1996), 75 Chio St.3d 578,
583. Discrimination may be proven by direct or circumstantial evidence. Templs v.
Dayton, Montgomery App. No. 20211, 2005-Ohic-57, at %85, citing Bymes v. LS
Communication Holdings Co. (1998), 77 Ohio $t.3d 125. In order to establish a prima

facie case for age discrimination, the plainiiff must establish that he is a member of a

statutorily protected class; he was subject to adverse action; he was qualified for the
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position; and he was replaced by a person of substantiéiiy younger age. Corysll v. Bank
Cne Trust Co., 101 Ohio St.3d 175, 180, 2004-0hio-723. The employer may demonstrate
a legitimate, nondiscriminatory reason for the adverse employment action. See Mauzy,
supra, at 582. The plaintiff may demonstrate that the employer's reason was merely a
pretext for unlawful discrimination. id.

{46} Al trial, plaintiff refained the ultimate burden of demonstrating that he was
the victim of unlawful discrimination. See (1.8, Postal Serv. Bd. of Govemors v. Allens
{1983), 460 U.S. 711, 103 8.Ct. 1478. In this case, the jury determined that defendants
intentionally discriminated against him because of his age based on his transfer to Lake
County, Indlana. The facts at trial revesled that plaintif was one of seven primary care
district managers deployed throughout the country in 1997, until the PCDM position was
gliminated. Ross sought fo refain the individuals as employees sven though the PCDM
position was eliminated. In the process of redeployment, only two of the seven wars
offered positions requiring them to relocate: Steve Schiies and plaintif. At the end of
1987, Mr. Schlies was 36 years old, and plaintiif was 55 years old, with approximately 30
years of experience at Ross. Plaintiff, who had been working in Columbus, Ohio, was
offered a territory manager position in the Gary, Indiana territory. This was a demotion in
the hierarchy of the éaias structure at Ross. Mr, Schiies, who had been located in
Milwaukee, Wisconsin, was Oﬁ@i‘@d g lateral position as district manager in Memphis,
Tennesses,

{41} Defendants presented evidence o support the idea that the decision fo offer
plaintiff the Gary, Indiana position was based on legitimate, nondiscriminatory reasons. In

fact, the jury found that "Defendants demonstrate(d] that the action they took in
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transferrihg Plaintiff to Lake County, Indiana was for reasons other than Plaintifs age."
{Jury Interrogatory HA.2.) However, the jury further found that plaintiff "demonstrateld]
that the reason(s) for transferring Plaintif to Lake County, Indiana were false.” (Jury
Interrogatory LA.3.)

{42} Upon owr review of the record, we conclude that there was legally sufficient
evidence presented at trial for the jury to conclude that Abbott discriminated against
plaintiff on the basis of age, and that Mr. Insani and Mr. Lindberg participated in the
discrimination. Therefore, we conclude that the trial court erred in granting defendants’
maotion for JNOV.

{143} As stated above, the trial court conditionally granted a new trial should its
granting of JNOV be reversed on appeal. Significantly, in this appeal, plaintiff has not
separately assigned as error the trial court's conditional granting of a new trial as to the
issue of piaiﬁﬂ:jﬁ's age discrimination claim, but he does argue that the motion for a new
trial should have been denied. We note that Civ.R. 50(C) provides that if the motion for
JNOV provided for in Civ.R. 50(B) is granted, then the court shall rule on the motion for a
new trial. Thus, the trial courts decision regarding a new trial was a necessary
determination given ifs granting of the JNOV. Therefore, we find it necessary o address
the issue of whether the trial court erred in condfiianai‘iy granting a new trial,

{944} Although this court's révéew of the trial court's granting of JNOV is de novo,
our review of ifs granting of a new tral is limited to determining whether the trial court
abused its discretion. "It is well-settled law that the decision on a motion for a new iial
pursuant to Civ.R. 59 is within the discretion of the trial court. The trial courf's decision

will be disturbed only upon a showing that such decision was unreasonable,
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unconscionable or arbitrary.” Sharp v. Norfolk & W. Ry. Co. (19895), 72 Ohig St.3d 307,
312. Furthermore, in Malone v. Courtyard by Marriott L.F. (1888), 74 Chio St.3d 440, the
Supreme Court of Ohio stated:

The abuse of discretion standard requires a reviewing court to

“view the evidence favorably o the trial court's action rather

than to the original jury’s verdict.” * * * This deference to a trial

court's grant of a new trial stems in part from the recognition

that the trial judge is beiter situated than a reviewing court to

pass on questions of withess credibility and the “surrounding

circumstances and atmosphere of the trial”
id. at 448, quoting Rohde v. Farmer (1970}, 23 Chio St.2d 82.

{45} Although itis not entirely clear upon what grounds the trial court granted the
new trial, the trial court, in its May 20, 2003 decision, set forth one of the bases for
granting a new trial pursuant to Civ.R. 58(A). Citing Civ.R. 59(A)(8) and Rhode, supra, at
93, the trial court noted that it had the authority to grant a new trial if & concluded that the
vardict was contrary to the weight of the evidence. Civ.R. 58(A) provides, in pertinent part,

as follows:

A new trial may be granted to all or any of the parties and on
all or part of the issues upon any of the following grounds:

* % %

(6) The judgment is not sustained by the weight of the

evidence; howsver, only one new trial may be granted on the

weight of the evidence in the same case[ ]
Additionally, defendant Abbott's June 7, 2002 motion argued that a new frial should be
granted on the grounds that the judgment is not sustained by the weight of the evidence,
pursuant fo Civ.R. 59(A)6). Based on this court's review of the record, we concluds that

the frial court conditionally granted a new trial as to plaintiffs age discrimination claim on

the basis that the verdict was not supported by the weight of the evidence. Essentially,
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the trial court found that the evidence at trial was not legally sufficient to support plaintiffs
age discrimination claim, and even if it was legally sufficient to support the claim, it was
not supported by the weight of the evidence.

{48} We note that the Supreme Court of Ohic, in Antal v. Olde World Products,
fnc. {1884}, 8 Ohio 51.3d 144, at the syllabus, stated as follows:

When granting a motion for 3 new trial based on the

contention that the verdict is not sustained by the weight of

the evidence, the trial court must articulate the reascns for so

deing in order to allow a reviewing court to determine whether

the trial court abused s discretion in ordering a new trial.
However, in this appeal, plaintiff has not argued that the trial court failed to articulate the
reasons for granting the motlion for a new trial.

{947} Al trial, evidence was presented that indicated the existence of an inwegion
reassignment policy, which explained the disparate treatment in this case. Specifically,
there was testimony that the preference was o reassign emplovess within the same
region and district, for a variety of reasons. Additionally, testimony indicated that the
Gary, indiana, position was the only position available within plaintiffs region, and
therefore plaintiffs reassignment was consistent with this policy. As revesled in the
inferrogatories, the jury found that defendants demonstrated that plaintiff was transferred
to Lake County, Indiana, for reasons other than his age. However, the jury determined
that plaintif demonsirated that the'reascm(s) were false, and that plaintiff proved by a
preponderance of the evidence that defendants intentionally discriminated against him
because of his age based on his fransfer to Lake County, Indiana.

{448} As determined above, the evidence at trial was legally sufficient to support

an age discrimination claim. However, afler thoroughly reviewing the sxiensive record in
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this case, and considering the sound discretion provided to the trial court in determining
whether to grant a motion for a new trial, we conclude that the frial court did not abuse its
discretion in conditionally granting a new trial on plaintiffs age discrimination claim.

{449} Considering the foregoing, we sustain plaintiffs first and second
assignments of error on the basis that the trial court erred in granting the motion for
JNOV. We need not, and do not, reach the issue that is raised by plaintiffs first
assignment of error of whether the trial court erred in granting the JNOV based upon the
“law of the case” docirine. However, the trial court did not abuse its discretion in
conditionally grantihg a new trial as fo plaintiff's age discrimination claim. Therefore, to
the extent defendant argues under his second assignment of error that the irial court
erred in conditionally granting a new trial on the issue of age discrimination, it is overruled.

{§150} By his third assignment of error, plaintiff asserts that the trial court erred in
granting defendants’ motion for remittitur. Plaintifs seventh assignment of eror alleges
that the trial court erred in denying his motion for a&cmeys‘ fees. In his eighth
assignment of error, plaintiff alleges that the trial court erred in denying his motion for
prejudgment interest. Defendants, in their first cross-assignment of error, assert that the
trial court emed in not granting a new trial on the ground that the jury's verdiét was
influenced by passion or prejudice. In their second cross-assignment of error, defendants
argue that the remitted punitive darﬁages award of $4,000,000 remains unconstitutionally
excessive. In their third cross-assignment of error, defendants contend that the remitted
compensatory damages award of $100,000 is grossly excessive. Having determined that
the trial court did not abuse its discretion in conditionally granting a new frial a3 fo

plaintiff's age discrimination claim, we find that these assignments of error are moot.
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{§51} Plaintiffs fourth, fifth, and sixth assignments of error relate fo the trial court's B
exclusion of certain evidence af trial  Regarding these assignments of ermr,' we
preliminarily note that "[a] trial court has broad discretion in the admission and exclusion
of evidence. Unless the trial court has clearly abused its discretion, an appellate court
should not interfere in its delermination.” Sfafe v. Apanovitch (1987), 33 Ohio St.3d 19,
25, see, also, Krischbaum v. Diflors (19881), 58 Ohio S1.3d 88, 65. An abuse of diseration
connotes moere than an error of law or judgment; it implies that the court's atlitude is
unreasonable, arbitrary, or unconscionable. Blekemore v. Blakemore (1983), 5 Ohio
St.3d 217, 219,

{9152} Under his fourth assignment of error, plaintiff contends that the trial court
erred in excluding cerfain evidence relating to his claim of constructive discharge.
Specifically, plaintiff argues that the irial court erronsously exciuded from evidence a 1998
article from a newspaper which declared Gary, Indiana, as the most dangerous city in the
United States for crime. Plaintiff also argues that the trial court erred in not permitting
plaintiffs counsel to question witnesses regarding the desirability of working in Gary,
Indiana, and by excluding from evidence photographs that plaintiff took of Gary, Indiana,

{53} "The test for determining whether an employee was constructively
discharged is whether the employer's actions made working conditions so intolerable that
a rsasonable person under the ci?r;umstances would have felt compslied w resign.”
Mauzy, supra, at paragraph four of the syllabus. Regarding the evidence necessary to
prove constructive discharge, the Supreme Court of Ohio has stated, in Mauzy, as
follows:

***[Thhere is no sound reason to compel an employse 1o
struggle with the inevitable simply to atiain the “discharge”
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label. No single factor is determinative. Instead, a myriad of

factors are considered, including reductions in sales territory,

poor performance evaluations, criticism in front of co-

employees, inquiries about refirement infentions, and

expressions of a preference for employees outside the

protected group. Nor does the inquiry change solely because

an option to transfer is thrown into the mix, lateral though it

may be. A transfer accompanied by measurable

compensation at a comparable level does not necessarily

preclude a finding of constructive discharge. Our review is

not so narrowly circumscrited by the quality and atiributes of

the transfer option iself * * *
Id. at 588,

{954} In this case, the jury held that plaintiff failed to prove that his transfer fo
Lake County, Indiana, resulied in working conditions that were so iniolerable that a
reasonable person would have been compelled to resign from his employment with
Abbott.  Thus, the jury found that plaintiff had failed to prove that he had been
consfructively discharged. |
{955} Plaintiff argues that the newspaper article was not being offered for the truth

of the matter asserted, i.e. that Gary, Indiana was the most dangerous city in the United
States for crime in 1998, Plaintiff argues that he was "offering the article as further
evidence that he was 'fransferred' to a place he believed to be a very undesirable place o
five or work and was, in fact, constructively discharged.” (Plaintiffs merit brief, at 44}
Plaintif adds, "The article was simply a piece of information plaintiff refied upon in
consideration of his consiructive discharge.” Id. To the extent the article was offered 1o
prove the truth of the matter asserted, it was inadmissible hearsay. Moreover, to the
extent the article was being offered for the reasons stated by plaintiff, i was arguably

imelevant with respect fo his constructive discharge claim, as it went to piaintiff's

subjective opinion regarding Gary, Indiana. Plaintiff's subjective belief regarding Gary,
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indiana was not relevant to the issue of whether he was constructively discharged. See
Cline v. Electronic Data Systems Corp. (Sept. 18, 2000), Washington App. No. 99CA14
{noting that an objective standard is applied in the constructive discharge inquiry).

{§56} Plaintiff argues that the trial court erred in not permitting plaintiffs counsel to
question witnesses regarding the desirability of working in Gary, Indiana. The friai court
sustained objections to this testimony on the basis that the opinions of the witnesses
regarding the city of Gary, Indiana, were not relevant to the inquiry in this case. The wial
court did not abuse its discretion in this regard, and we therefore find plaintiffs argument
on this matter {o be without merit.

{9587} Plaintiff also asseris that the triai court erred in excluding photographs that
plaintiff had taken of Gary, Indiana. In his merit brief, plaintiff does not assert why it was
error for the trial court to not aliow the admission of the photographs. In his reply brief,
piaintiff contends that the photographs were relevant to the inguiry as fo what a
reasonable person would have felt under the circumstances. Plaintiffs argument fo the
contrary, the frial court did not abuse its discretion in excluding from evidence the
photographs that plaintiff took of Gary, Indiana.

{458} Based on the foregoing, we overrule plaintiff's fourth assignment of error.

{159} In his fifth assignment of error, plaintiff argues that the tral court erred in
excluding cerlain evidence on the basis of hearsay. Plaintiff asseris that it was error for
the trial court to preclude testimony of Mr. Pini regarding an alleged Abbott memorandum
indicating that employees over 50 years old with 20 years of service should be
encouraged to take early retirement. The trial court determined that testimony of Mr. Pini

regarding the alleged memorandum was inadmissible under Evid.R. 802. We conclude
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that the trial court did not abuse its discretion in excluding this testimony, and we
therefore overrule plaintiff's fifth assignment of error.

{60} Plaintiff alleges in his sixth assignment of error that the trial court erred in
excluding evidence of a prior verdict against two of the named defendants for age
discrimination. In his brief, plaintif asserts that the trial court errongously did not permit
the discussion of the "Filch” case at trial. Plaintiff argues that evidence of a prior verdict
against two of the defendants was admissible under Evid.R. 404(B), which states:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the characier of a person in order to show that he acted
in conformity therewith. It may, however, be admissible for
ather purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake
of accident.

{§61} Although it is not enfirely clear from the record, plaintiff apparently is
referring to the Franklin County Court of Common Pleas case of Fiich v. Abboft
Laboratories, case No. 94CVHOS8-58687. The record before this court contains a copy of
an agreed order in the Fich case. The order, which was signed by the trial court judge
and dated November 3, 1887, vacated an earfier judgment entry and states that "al
claims that were or could have been asgseried by [Fitch] herein are hereby dismissed ;Qvaimgmh
prejudice.” (Emphasis sic.)

{62} Plaintiifs arguments fo the contrary, the trial court did not abuse ifs
discretion in excluding evidence regarding the prior case. Thus, plaintiffs sixth
assignment of error is overruled.

{163} For the foregoing reasons, plaintiffs first and second assignments of error

are sustained on the basis that the trial court erred in granting defendants' motion for

JNOV as to plaintifs age discrimination claim, but his second assignment of error is
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overruled to the exient plaintiff argues that the trial court erred in conditionally granting
defendanis’' motion for a new trial on the issue of plaintifPs age discrimination claim. Our
determination that the trial court did not abuse its discretion in conditionally granting
defendants’ motion for a new trial as to plaintiffs age discrimination claim moots
defendants’ first, second, and third cross-assignments of error, as well as plaintiif's third,
seventh, and eighth assignmenis of error. Plaintiff's fourth, fifth, and sixth assignments of
error are overruled. The judgment of the Franklin County Court of Common Pleas is
affirmed in part and reversed in part, and this cause is remanded o that court for further
proceedings in accordance with law and consistent with this opinion.

Judgment affirmed in part, reversed
in part, and cause remanded.

FRENCH J., concurs.
McCORMAC, J., dissenis.
McCORMAC, J., relired of the Tenth Appellate District,
assigned to active duty under authority of Section 8(C), Article
IV, Ohio Constitution.
McCORMAC, J., dissenting.

{fied} | agree with the majority that the trial court emred in granting judgment
notwithstanding the verdict on plaintiffs claim of age discrimination. | respecifully
disagree with the majority's ruling. that the frial court did not abuse its discretion in
granting a conditional new trial.

{465} My analysis of the evidence leads me io the conclusion that the jury
comectly found that the defendant's reason for the adverse employment action was a

pretext for unlawful discrimination. The jury's finding was not against the manifest weight

of the evidence, but fully in accordance with it. Defendant's reason is not well supported
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by the record, in contrast to plaintiff's evidentiary history of excelient service to defendant
and remarks by defendant's personnel which strongly indicated that he was assigned to a
poor territory and inferior position because of his age and for no other legitimate reason.

{fi66} My conclusion is fortified by the fact that the trial court failed to articulate
reasons for its ruling to enable us to determine whether the trial court abused its
discretion in ordering a new trial. See Antal v. Olds World Products, Inc. (1884), 8 Chio
St.3d 144,

{167} Demonstrative of the inability of our court to fully review the trial court's
conditional order is the majority’s analysis which primarily consists of the statement that
"after thoroughly reviewing the extensive record in this case, and considering the sound
discretion provided to the trial court in determining whether to grant a motion for a new
trial, we conclude that the trial court did not abuse its discretion in conditionally granting a
new trial on plaintiff's age discrimination claim.” (See {148.) That analysis stands, through
no fault of the majority, in stark contrast fo the otherwise excellent analysis.

{168} The assignments of error regarding the remittitur should not be determined

to be moot.
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