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INTEREST (>F "I'HE AMICUS CUI2IAE

PCSAO is a private, non-proFit, grcaup of Public Children Services Agencies that promote

the sound public policy and program exeellence forsa.fe children, stable families, and supportive

coniinunities. In the pursuit of its vision forchildren, families and communities. PCSAO

advocates on behave of Children Services A(lencies, conducts research, training, and constiltation

as well as provide technical assistance to its inEmber agencies.

PCSAO as part of its mission advocates for positiverestalts for children whose permanent

placement is still to be deterinined in the judicial system. PCSAO promotes the resolution of

cases before the courts of Ohio involving dependent, neglected, and abused children being

serviced by or in the custody of our member agencies. PCSAO believes that the cases involving

these children should be resolved in an expeditious manner prontoting permanent homes for

children rather than expanded stays in foster care. Those permanent homes for children can

include: a return to the home where the children were removed frorn after the parents or former

caregivers have resolved the conditions leading to the reiiioval of thechildren; perntanent

placement with a relative or kinships provider; oi- pet-nianent ctistody leading to the adoption of

the children into a pernlanent holm.

PCSAO is concerned that chiidren in foster or substitute care whose cases are pending in

the judicial systenls of ()hio are having extended stays in foster or stibstitute care. The extended

stays these children experience, waiting, for a permanent resolution of their placement situatioti,

are not in the best interest:s of those children. Thc process of resolving the cliild's placement

situatiori needs to be faster in order to lessen a child's stay in temporary foster or substitute care.

Allowing for delayed appeals by parents or otl7ersin the judicial systetn will extend that child's

stav in temporary or substitute care unnecessarily. could cause instability in a child's permanent
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placement without providing any si;nificant benefit to the appeaiing parent that the parent hasn't

already had an opportunity to pursue.

For purposes of this brief, the Public C.hildren Services Association of Ohio (hereinafter

"PCSAO") incorporates. in the entirety, the statetnent of facts set forth by Appellee Familv and

Children Services of Clark County (hereinafter "I'CSCC").

ARGU1V1ENT

PC5A0 urges the court toaffrnl the jud,-,ment of the Second A^pellate Distr•ict
and to hold that: The delayed appeal provisiorls of App. R. 5 do not extend to
cases involving the terz3iination of parental rights.

A. Anaicus Curiae PCSA(?Questions Whether a Conflict Exists.

This case is certified as a conflict case from the Second Appellate District. The Second

Appellate found that their judgment was in direct conflict with the judgment pronounced in the

Fifth District case of In i-e I17es1fczllChildl°en; 5"' Dist. No. 2006-CA-196, 2006-C)hio-6717.

However, in Westf dl the Fifth District only indicated that: "Appellant filed a delayed appeal and

sets forth the following assignments of error of our consideration". In re Westfc.rll Children,

Supra. at 113. The F-iftli Distl-ict proceeded to hear the Appellant in the Wesifall case without

making a ruling, judgment or finding concerni3ig whether a delayed appeal exists in a permanent

custody case under Appellate Rule S. For this reasons, Amicus Curiae PCSAO respectfully

questions whether a conflict actually exists in the case at bar.

B. "I'he PIain_Lan^ua<^e ofAt^ . Ip Z. 5 does not rovidefor_ delayed appeal in cases involving
termination of_p:4rental i -io-hts.

'fhe plain lanpage of Appellate Rule 5 does not provide for a delaved appeal in cases

involving a termination of pareiital rights case. Appellate Rule Sprovides tliat:

"RULE 5. Appeals by Leave of Cvurt in Criminal Cases

(A) !Vlotion by defendant for delayed appeal.
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(l )After the expiration of the thirty day period provided by App. R. 4(A) for the
filing of a notice of appeal as of right. an appeal n7ay be taken by a defendant with
leave of the court to which the appeal is taken in the following classes of cases:
(a) Criininal pt-oceedings;
(b) Delinquency proceedings; and
(c) Se ►-ious youthful oti-endet- proceedings.

(2) A n-iotion for leave to appeal shall be filed with the court of appeals and shall
set forth the reasons f'orthe failure of the appellant to perfect an appeal as ofright.
Concurrently with the filiiig of the motion. the niovant shall file with the clerk of the
trial court a notice of appeal in the forni prescribed by App. R. 3 and shall file a copy
of the notice of the appeal in the coui-t of appeals. 'T'he movant also sha11 furnish an
additional copy of the notice of appeal and a copy of the motion for leave to appeal to
the clerk of the court of appeals who shall serve the notice of appeal and the nlotions
upon the prosecuting attorney'".

The plain language of A.pp. R. 5 does not contain atiy language allowing delayed appeals in

termination of parental rights proceeciings. The Tyightl't T)istrict Court of Appeals has also held

that App. R. 5 does not apply to a termination of parentaI rights case. In i•e Johncr,thcan Bryant, 8`i'

Dist. No. 58483), 1991 Ohio App. LEXIS 2176, unreported. Also see In re Coone, 5"' Dist. No.

2007-C.()A-016, 2008-Ohio-6 at !`531-59, holding that the Court of Appeals has no jurisdiction to

hear an appeal of a permanent custody case aiot tiniely filed.

C. The rights ofcllildren in tlie carc of apublic children services a^^ncy are not Servec b3
the findin^ the existence of:a delayed apIIea1 i7i Al)r)_ R. 5.

'I'he rights of parents are not absolute. I'arental rights arebalanced against therights of the

cllildren in terrnination of parental rights proceedings. The children's best interest refnains the

polestar of ctistody deterrninations. In re Cunningham C77ildren, 4"'Dist. No. 03CA26, 2004-

C}hio-787. This Court held in in r-e C't.Fnnin^€,>hunz. 59 Ohio St.2d 100, 106 (1979):

"it isplain that the nahn-al rights of a pai-ent are not absolute, but are always
sub}ect to the ultiznate tiuelfare of the cliild, which is the polestar or controlling
principle tobe observed".

Also, in a permanr<nt custody case the rights of parents are subject to limitations placed

on them by the State because the parents have been determined to be unfit by virtue of the pi-ior
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abuse, neglect, or dependency finding at the start of the case. In re C:R., 108 Ohio St. 3d 369,

373; 2()06-Ohio-1191 at s23-22. 843 N.E.2d 1188. 1192 (2006). 13'ven a removal for dcpendencv

demonstrates the parent's Linfitness to care for a child. In re 1'rorj>brzdge, (5!25104,; 10"' Dist.),

Case Nos. 03AP-405 and O3AP-406. 2004-Ohio-2645, T,13-14. "rliter the State has established

pareiltal unfitness at that initial proceeding, the court Inay assuMe at the dispositional stage that

the intei-ests c}f'the child and the natural parents do diverge". xS€anlosky v. liruiner, 455 U.S. 755,

760, 102 S. Ct. 1388. 1398 1, 71 L. Ed. 2d 599 (1982).

"I'his Court lYas recognized that time spent in foster care by children waiting for their

permaxlent placement to be deterniined is not in the best interests ofchildren. This Court

highlightzd the problem of children languishing in temporary foster care in In re A.I3., 110 Ohio

St.3d 230, 2006 Ohio-230, 852 N.1;:.2d 1187.

In A.B. this Court held that

-Alloxving childi-en to langui5h in foster care rather than establislling pernlanent
hanies for theix7 has bcconie so l:}ervasive that a term has becii coined to describe

it: "foster care drift." "Drift occul-s when cliildren in placeznent lose contact with

the.ii- natural parents and fail to forn7 any significant relationship with a parental

stibstittite." (iarrisbn. Why Terminate Parental Rights? (1983), 35 Stan.L.I2.ev.
423. 426. In response to fostcr care drift, legislatures at hoth the national and state

levels enacted new laws desi-nned to shorten the length c>I'titne children spend in

taster La1-e and Cnd permanent homes for foster children nlore quickly.

'I`hc passage of the 1997 Adoption and Safe Families Act ("ASFA"). Pub.L. No.
105-89. Sections 673b: 679b, and 678. '1-'ith; 42. U.S. Code. marized a shifE toward
focusijig on a child's rzeed t:c>>- safety and permanenclv. 65 f`.R. 4020-01. "'l'he

impetus for the ASFA ti,-as agenerai dissatisfaction with the perforniatrce of'

Statc[s]' child welfare systems in achicving these goals f«r childrelt and eamilies.

"I'he ASFA seeks to stren<.;thcn the cllild Lvelf'are system's .resl?onse to a child's

need #or safetv aiid permanency at every point along the continuurn of carc. In

part. the la\" places safety as ythe paramount concern in the delivery of' cliild

weltare scrvices and decision-anakirio, clarifies wlaen etl^orts to prevent removal or

to reunil-v a chilcl %Nith his or hei- f'amily are not required. and requires ctiininal

record checks of prospective foster and adoptive parents. 'I'o pronaote: permancncv<
ASI"A slioi-tcns the tinie ]-rames ior c:on(iuctiitg pernlaneric^, heari.ngs, creates a

new recluirenient for Statcs to ttnake reasonable efforts to finalize a permanent

placement, and e.stabli5hes titrle 4t-ames for filing petitions to terminate the
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parc:i-ital rights for ce.rtain children in fostercare." Id.

1'*P221 In accordance witli the inteiit of theAdohtion and Safe Farnilies Act, the

average length of` stay has shor-tetaecl for a signi^cant nufnl.^er of' childr^.». +
()hio's oNvn t3ttenipt to ensure that children would not stay in foster care
indefinitely hegan in 19$8 with the enactment of Azn.Sub.S.I3. No. 89 ("SB. 89").

142 f)liio [.aws, Part 1, 198. "'i'hese provisicros were cnacted in response to the

problerii of 'fostea- care clrift.' They are ainied at pi'eventing a child from
foundering in foster care undet- a tennporary etistody order." In re Watson, 11"'
Dist No. C:A93-06-1 14, 1994 C1hio App. I,1;XIS 2327, unreported ;A.B. Supra. at

l t

If delayed appeals were found to exist in termination of parental rights cases under Ohio

law, childrenwould remain in foster care further delaying when their perznanent placement

would occur. Indeed, tlie threat of a possible delayed appeal in any case could cause a public

children services agency to fu1-ther delav a child's permanency while waiting to see if a late

appeal is going to be filed. "fhus. if delayed appeals were fourld to exist in termination of

parental rights cases. children would be at risk of further foster care drift and could continue to

remain in foster careawaiting tl-ieir permanent placement. Children need less time in fostercare.

tiot mort;.

Allowing delayed appeals could also cause instability in a child's adoptive placement

when a child is adopted. Once periiianent custody is granted to a public children services agency

and no appeal is filed, it is reasonahiy assumed that there is no filrther barrier to adoption by the

public children services agency an:d the adoptive parents. The adoption then goes forward

according to the probate laws and the regulations covering adoptiori. Once a child is adopted the

child llas new parents and a new living situation. Ohio Revised Code Section 3107.15 de.scrihes

theeffect ofafinal decree or interlocutory order of adoption. R.C. 3107.15 provides that:

"(A) A final decree of adoption and an interlocutory orde ►- of adoption that lias
become final as issued by a court of this state, or a decree issued by a jurisdiction
outside this state as recognized pursuant to secdon 3107.1 8 of the KevisedCode.
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shall have the following effects as to all matters within thejurisdiction or before a
court of this state. xvhether issued before or after May 30, 1996;

(1) 1:Ycept witll i-espect to a spouse of the petitioner and relatives of the spouse, to
relieve the biological or other legal parents of the adopted person of all parental
rightsand responsibilities, and to terminate all legal relationships betxveen the
adopted person and the adopted person's relatives, including the adopted person's
biological or other legal parents, so that the adopted person thereafter is a stranger
to the adopted person's former relatives for all purposes itlcluding inheritance and
the interpretation or construction of documents, statutes, and instrunients, whether
executed before or after the adoption is decreed, which do not expressly include
the person by name or by some designation not based on a parent and child or
blood rolationship;

(2) To create the relationship of parent and child between petitioner and the
adopted person, as if the adopted person were a legitimate blood descendant of the
petitioner, for all purposes including inheritance and applicability ofstatutes,
documents, and instrurnents, whether executed before or after the adoption is
decreed, and whether execi:ited or created before or after May 30, 1936, which do
not expressly exclude an adopted person frorn their operation or effect".

Huwever; if a delayed appeal is allowed after an adoption has occurred; a child's adoptive

placement and new honie is threatened with instability by the new litigation. PCSAC) would also

furtlier submit however that there niay be no jurisdiction in the Court of Appeals and the Juvenile

Court over the termination of parental rights order once the adoption is granted by the probate

court.

"R.C. 2151. 353(E)( l) provides that:

"The Court shall retain jurisdiction over any child forwhom the court issues an
order of disposition pursuant to division (A) of this section or pursuant to section
2151:414 or 2151.415 of the Revised Code until the child attains the age of
eighteen years if the child is not mentally1-etarded. developmentally disabled. or
physically inipaired. oi- dhe child is adopted and afinul decree of crdoplion is
is.suecl.

A number of cases have held that the Juvenile Court loses jurisdiction to rule after a child

has been adopted. In i•e I'hillips. Butler Co. App. No. CA2003-03-062. 2003-Ohio-5107, holding

tliat a cozirt has no jurisdiction to hear a motion to vacate or relief after judotnent purstiant to

Civil Rule 60(B) after a cliild was adopted. In the Watter of 'ShaTnpail Ililchcock. E 1996) 120
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t)hio App. 3)d 88. 98. 696 N.IF.2d 1090, 1096, holding that the juvenile court Unly retains

jui-isdiction over thechild until that child reaches the age of majority or is adopted. Also see In rc

^tl L' V., 10`" Dist. No. I lAP-229, 2011-OIZio--4481 at 417-8.

It is not known laow the Courts of Appeals and the Juvenile Courts would apply the

jurisdiction laws to a delayed appeal in a termination of parental rights case when a child has

already been adopted in Probate Court. Thus, a child's placement would be subject to the

instability and uncertainty of furtherappeals if a delayed appeal is allowed to procced after ari

adoption occurs.

For all of the above reasons, allowing delayed appeals in ternlination of parental rights

cases would not be in the best interests of children.

CONCLUSION

For the reasons in the brief herein, Anlicus Curiae I'CSA() urges this Honorable Court to

affirm the judgment oftheC'lark County Court of Appeals Second Appellate District. The plain

language of Appellate Rule 5 does not provide for delayed appeal in a tenninatiotiof parental

riohtscase. Allowing delayed appeals could cause children to have extended stays in temporary

foster or substitute care and would further delay pennanency for thechildi-en. Also. if a delayed

appeal is filed or allowed by a Court of Appeal, a child's placement situation could becorne

unstable after an adoption is gratited. For all of the above reasons, the law does not and should

not allow for delayed appeals in terniination ofparelital rights cases.

Respectfully subrnitted,

Robert J. Mc laren (0046657)
Counsel for Ailiicus Curiae
Public Children Services Association of O11io
4071 F. r!Iain St.
White.hall. C)liio 43213
Phone: (614) 275-2587
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