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rNT12OD UCTI(oN

This case asks a simple procedural question: When a party seeks judicial review of a

final order by the Ohio Civil Rights Cotnrnission, and R.C. 4112,06 requires filing within thiqv

days and requires service upon all other the parties, does that mean that the party must initiate

service within that saine thirty days? Or may a party invoke Civil Rule 3, which generally

allows a year for service in civil cases, and thus take a full year to initiate service in a civil-rights

administrative appeal under R.C. 4112.06? The answer to the first question is yes, and the

answer to the second is no. The 30-day time period sets a statutory, jurisdictional prerequisite,

and the service requirement is tied to filing. The Court should therefore reverse the Fifth

District's contrary holding, and reinstate the common pleas court's dismissal of Appellee

Napoli's Italian Eatery's ("Napoli's") administrative appeal for failure to perfect its appeal when

it failed to properly serve in 30 days.

No one disputes that the filing must be in thirty days, as both the statute says and as this

Court has conf zined. Final orders of the Ohio Civil Rights Comntission ("Commission") may

be reviewed, tmder R.C. 4112.06, if a party files a "petition for review" in a common pleas court.

R.C. 41 i2.06(B) states that these trial proceedings "shall be initiated" both by "the filing of a

petition in court" and by "tlle service of a copy of the said petition upon the commission and

upon all parties who appeared before the commission." R.C. 4112.06(H), in turn, says that the

Commission can seek judicial enforcement of its order if this trial proceeding has not been

"instituted .. within thirty days." In Ramsdell v. Ohio Civ. Rigdats C:omna 'n, 56 Ohio St. 3d 24

(1990), the Court said this 30-day fil'znb deadline was a jurisdictional prerequisite to judicial

review. .S'ee id. at 27-.25. The Court explained that "when the right to appeal is conferred by

statute, [an] appeal can be perfected only in the mode prescribed by statute." Id. at 27.
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Separately, Napoli's does not dispute that it was required, at least at some point, to

initiate service to the other parties through the clerk. of courts. Several courts have held, and the

Fifth District here agreed, that Civil Rules 3 and 4 apply to petitions for review under R.C.

4112.06, as such petitions initiate a case. ^S`ee, e.g., City of Cleveland v. Ohio Civil Rights

Conzm'n, 43 Ohio App. 3d 153, 157-58 (8th Dist. 1988); Hambuechen v. 221 Market ATorth; Inc.,

5th Dist. No. 2013-CA-00044, 2013-Ohio-3717 15-16 ("App. Op.;" Ex. 3).

Thus, Napoli's does not dispute that it had to file in thirty days, nor does it dispute that it

had to initiate service at some point, but it claims-and the Fifth District agreed-that Napoli's

had a year to initiate that service and thus to perfect its appeal. of a Commission order. The

appeals court said that because the Civil Rules applied, Rule 3(A)'s allowance for a year for

service applied, too. App. Op. 15. It distinguished the statutory 30-day requirement for

appealing by saying that the statute "provides only that the appeal be filed within thirty days; the

statute does not clearly require that service be initiated within thirty days." Id.

The Commission urges the Court to reverse the Fifth District and to require both statutory

steps------fling and initiating service----within the same 30-day period. Only that view is consistent

with the statute, consistent with the Court's holding in Raiasdell, azid consistent with the

pragmatic need to have the appeal perfected (or dismissed) so that the Corzu-nission can do its

job. That job includes the obligation to file the record, which would be in limbo up to a year.

And it includes the power to enforce its order after 30 days, which either is left in limbo if it

takes all year to know if an appeal is undelvA%ay, or provides an absurdity if enforcement can be

underway in one court while a party seeks review of the order elsewhere.

For the reasons below, tlze Fifth. District's decision should be reversed.
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STATEMENT OF THE CASE AND FACTS

A. Napoli's Italian Eatery sought judicial review of a finding against it by the Ohio
CiviI Rights Commission, but it did not initiate service through the clerk until 41
days after the Commission issued its order.

Napoli's Italian Eatery, a Canton restaurant, fired Ana IIambuechen from her job as a

food server soon after she announced her pregnancy. Hambuechen fzled a charge with the Ohio

Civil Rights Commission alleging that Napoli's fired her because she was pregnant, in violation

of R.C. 4112.02(A). App. Op. ^; 2. After the Commission investigated Hambuechen's

allegations, it issued a Complaint, and the parties tried her case before an administrative law

judge (ALJ). Id. The ALJ recommended that the Commission find that Napoli's violated R.C.

4112.02(A) when it fired Hambueehen. Id. The Commission adopted this recommendation, and

on November 15, 2012, it issued an order finding that Napoli's had illegally fired Hainbuechen.

Icl. The Commission ordered Napoli's to "cease and desist from all discriminatory practices in

violation of R.C. Chapter 4112," to offer reinstatement to Hambuechen, and to pay her back pay.

Cease and Desist Order at 2.

On November 26, 2012, Napoli's filed a petition for judicial review, pursuant to R.C.

4112.06(B), in the Stark County Court of Common Pleas. App. Op. Tj 3. On the filing date,

Napoli's sent a copy of the petition to the Commission and Hambuechen through. regular mail,

but did not request service by the clerk of court. Id. ^j 4.

A month later, on December 28, the Commission moved to dismiss Napoli's petition for

lack of subject-matter jurisdiction. Id. T,,, 4. The Commission argued that R.C. 4112.06 requires a

petitioner to institute its appeal within 30 days, and. Napoli's did not do so because it did not

request that the clerk serve the Conunission within that mandatory period. '
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Napoli's then sought to correct that failure belatedly, on December 31-thus 41 days

after the Commission's order-by filing a praecipe instructing the clerk to serve the petition on

I-Iaznbuechen and the Commission. Id.

B. The common pleas court dismissed Napoli's appeal for failure to serve properly and
thus failure to timely institute its appeal in the manner that R.C. 4112.06 requires.

The conimon pleas court granted the Commission's motion to dismiss, holding Napoli's

"was required to both file its petition and initiate service through the clerk of courts within 30

days of the Commission's decision." Id. 5; see Judgment Entry Granting Respondent's Motion

to Dismiss for Lack of Jurisdiction ("Com. Pl. Order"), Ex. 4. Specifically, the common pleas

court found that "[s]ervice of process of the Petition filed on November 26, 2012, -was not made

by the Clerk of C'ourts pursuant to the Ohio Rules of Civil Procedure. It was not until after the

[motion to dismiss] was filed that Respondent filed a Praecipe for Service to the Clerk of Courts

for Service of the Petition in accordance with the Rules of Civil Procedure." Corn. Pl. Order at

3. The comrnon pleas court held that Napoli's late attempt "to cure the defect with regard to

service by filing the Praccipe" was time-barred by R.C. 4112.06, and that consequently, the court

did not have jurisdiction. Id.

C. T'he Fifth District reversed, holding that the 30-day limit in the jurisdictional statute
did not apply to service of the petition, and that instead Civil Rule 3(A) gave
Napoli's a year to perfect its appeal by proper service.

Napoli's appealed to the Fifth District Court of Appeals, asserting a single assignment of

error: "The trial court erred in dismissing Napoli's appeal fro.m. the Commission's order because

R.C. 4112.06 requires an appeal be served through the clerk of courts within one year, not 30

days." Id. T 6. The appeals court framed the issue as "whether appellant was required to serve

all parties within 30 days pursuant to R.C. 4112.06(H), or whether the Civil Rules apply to

service, giving appellant one year to perfect service on all parties pursuant to Civ. R. 3(A)."
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The Fifth District reversed the trial court's dismissal of Napoli's petition for review. Id.

T 16. The court relied on City of Cleveland v. Ohio Civil Rights Commission, 43 Ohio App. 3d

153, 156 (8th Dist. 1988), to deteimine that the Civil Rules apply to a petitioner seeking the

jurisdiction of a common pleas court pursuant to R.C. 4112.06. App. Op. TT, 13-15. It concluded

that "[i]f Civil Rules 3 and 4 apply to the commencement and service of a petition filed pursuant

to R.C. 4112.06, they apply in their entirety unless the statute clearly indicates otherwise." Id.

1115. Civil Rule 3(A) grants a complainant one year in which to obtain service by the clerk.

Applying that timeline to Napoli's service, which it requested 41 days after the Commission's

order, the court found it timely, and thus found jurisdiction was perfected: "'I'he trial court erred

in disrnissing [the] petition for judicial review on the basis that the service of the petition was not

obtained through the Clerk of Courts within thirty days.°" Id. ¶ 16.

The Fifth District distinguish.ed this Court's decision in Ramsdell v. Ohio Civil Rights

Comrrzissic,n; 56 Ohio St. 3d 24 (1990), as establishing a 30-day requirement for filing but not for

initiating service. App. Op. ¶ 15. Thus, although Ramsdell held that R.C. 4112.06 requires

petitions for review to be filed within 30 days, the Fifth. District held that the Civil Rules give

parties a year to obtain service through the clerlc. of courts. Id.

The Commission asked this Court to review the case, and it granted review. See

1/2212014 Case Announcements, 2014-Ohio-176.
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ARGUMENT

Appellant Ohio Civil Rights Commission's Proposition of Law:

R.C. 4112.06 requires a party seeking revietiv of afinal order of theOhio Civil Rights
Comtnissionto initiate service of a copy of the petitionfar revpeiv upon the Commission,
and upon all partieswho appeared hefc)re the Commission, within 30 days from the
Commission's service of that final order.

The 30-day deadline at issue sensibly applies to both filing and service, and adding a year

for service post-filing is not allowed under R.C. 4112.06. The statute's plain text says so, and

this Court's decision in Rainsdell confirzns the point. Other principles further support this

common-5ense result. For example, the Court has long held that a party seeking review of an

administrative decision must strictly comply with all statutory jurisdictional requirements. Here,

the statute sets the 30-day timing, so a Civil Rule cannot overcome it. And the statute's purpose

is to resolve appeals soon and allow prompt enforcement, and a year for service undercuts that.

In sum, the statute's 30-day filing requirement and its service requirement together

require that service must also be initiated within 30 days, not 365 days.

A. Judicial review of a final order of the Ohio Civil Right Commission may only be
obtained by initiating proceedings-including; service---withiu 30 days of the order.

1. A petitioner seeking review of an administrative decision must strictly
comply with all jurisdictional requirements in the statute creating the right
to appeal.

Administrative appeals require strict compliance with all jurisdictional requirements in a

statute, and that is so because it is the statute that creates the right to appeal to begin with. The

Court has long explained and applied this rule: VlThen a "statute that autlaoriLes [an] appeal

prescribes the conditions and procedure under and by which such appeal may be perfected ...

adherence to the conditions thereby imposed is essential to the enjoyment of the right conferred."

American Restaurant & Lunch C0. v. Glandei°, 147 Ohio St. 147, 149-50 (1946). Again: "It is,

therefore, well-established that where a statute confers a right of appeal, as in the instant cause,
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strict adherence to the statutory conditions is essential." In i°e Claim of King, 62 Ohio St. 2d 87,

88 (1980) (citing Am. Rest. & Lunch Co., 147 Ohio St. at 147, paragraph one of the syllabus).

The Court has specifically applied this strict-compliance standard to the context at issue,

nan-iely, judicial review of final orders of the Ohio Civil Rights Commission under R.C. 4112.06.

In Ramsdell, the Court rejected an argument that the 30-day timeframe in which to institute an

appeal. in R.C. 4112.06(H) is not mandatory or jurisdictional. 56 Ohio St. 3d at 24. The Court

concluded that the statute did necessarily require filing within 30 days, and it reaffirmed the

longstanding importance of statutory requirements to invoke appellate jurisdiction: "We have

always considered it to be fundamental that when the right to appeal is conferred by statute, the

appeal can be perfected only in the mode prescribed by statute. Id. (citing Zier v. Bureau of

Unenaployrnent Comp., 151 Ohio St. 123 (1949)). The Court concluded that "compliance with

the filing requirement is necessary to invoke the jurisdiction of the court of conznion pleas." Icl

The Court has also applied the strict-compliance standard to dismiss cases in which a

party failed to serve properly at the same time as filing. Berea City School Dist. v. Cuyahogu

Cnty. Bd. of Revision, 111 Ohio St. 3d 1219, 2006-Ohio-5601, ^ 2 (holding that service must be

initiated at same time as filing, and dismissing case), Olytn.pic Steel, Inc. v. Cuyahoga Cnty. Bd,

of Revision, 110 Ohio St. 3d 1242, 2006-Ohio-4091, 11 2(sam.e, and dismissing for failure to

serve Tax Com.missioner, who is required party in appeals of his decisions).

2. Filing and service are both jurisdictional requirements of judicial review,
and both must be initiated within 30 days under R.C. 4112.06.

Since all statutory requirexnents must be sti-ictly met, as shown above, the next step of

course is to look at what the relevant statute requires. Here, R.C. 4112.06 governs judicial

review of the Commission's final orders, and specifically, R.C. 4112.06(B) provides that review

is "initiated" by both filing and service, but without a timing requirement:

7



[Judicial review] shall be initiated by the filing of a petition in court as provided in
division (A) of this section and the service of a cnpy qf the said petition upon the
commissivii and upon all parties who appeared before the commission. T'hereupon
the commission shall file with the court a transcript of the record upon the hearing
before it. The transcript shall include all proceedings in the case, including all
evidence and proffers of evidence. The court shall thereupon have jurisdiction of
the proceeding and of the questions detezmined therei:n....

R.C. 4112.06(B) (emphases added). The statute thus not only combines both "filing" and

"service" as requirements for review to be "initiated," but it also expressly says that after these

and other requirements are met, the common pleas court "shall thereupon have jurisdiction."

Another part of the statute provides the 30-day deadline for iziitiating judicial review, by

authorizing enforcement of the Commission's order if no appeal is "instituted" by the 30-day

niark. R.C. 4112.06(H) provides: "If no proceeding to obtain judicial review is instituted by a

complainant, or responcient within thirty days from the service of order of the commission

pursuant to this section, the commission may obtain a decree of the court for the enforcement of

such order. ...." This provision does not state, as directly as it could, that the petition for review

must be filed in 30 days, but this Court has already held in Ramsdell that it sets that deadline.

In Ramsdell, this Court combined R.C. 4112.06(H)'s 30-day period and R.C.

4112.06(B)'s filing requirement to hold that filing within 30 days of the challenged final order

was hoth. mandatory and jurisdictional. 56 Ohio St. 3d at 28. The Court found it necessary to

apply the tizne limit to the filing requirement for multiple reasons. First, the text suggests it

logically: By allowing for enforcement after. 30 davs unless a petition is filed, the statute means

that the petition must be filed by then. The Court said that the deadline for filing "necessarily

follows from the practical operation of the statute," even if "it is conceded that R.C. 4112.06(1-I)

does not literally state that an action must be filed within tl-iirty days of service of a commission

order." Id. at 24-25.
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Second, the Court noted that unless that 30-day period provided a filingdeadline, a

practical absurdity would result, because the Commission could seek and obtain enforcement of

an order after that time and thus trump a later-filed petition. Id at 25. That is, "if either party

filed a petition for review more than thirty days after service of the order, the commission could

simply nullify it by requesting a decree enforcing its order." Id. It simply makes n_o sense to

allow later review of an already-enforced order; the wllole idea is to see if the order sticks and

then enforce it. The Court also noted that if the 30-day deadline were not used, the statute would

provide no deadline at all for filing, and that of course would be absurd. Id.

In addition-and notably here-the Court in Ramsdell expressly rejected using the Civil

Rules to extend this 30-day period. Id. at 27-28. The party there argued that Civil Rule 6(E)'s

three-day mail rule should apply, so that she had 33 days from the Commission's order. Id. at

27. She noted that the civil rules apply to special statutory proceedings adversary in nature, and

that the lower courts had been applying the Civil Rules to review under R.C. 4112.06. Id. (citing

City of (;leveland v. Ohio Civil Rights Comm 'n, 43 Ohio App. 3d 153, 155 (8th Dist. 1988)).

The Court agreed that the Civil Rules apply generally, but stressed that the Rules by their own

terms do not apply where "by their nature" they are "clearly inapplicable." Raansdell, 56 Ohio

St. 3d at 27 (citing Civil Rule 1(C)). The Court noted that the "question must be decided on a

case-by-case basis," and as to the 30-day deadline, the Rules could not apply. Id. T'hat was so

because applying the three-day-mail rule would result in extending the deadline beyond the

statutory 30-day deadline, and that would violate the rule requiring strict adherence to all

statutory, jurisdictional requirements for statutorily created appeals. Icl. at 27-28.

Here, both the statute and Ranzsdell's logic dictate treating the service requirement in

R.C. 4112.06(B) the same as the filing requirement in R.C. 4112.06(B)-namely, it must be met
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within the 30-dav period established by R.C. 4112.06(H). After all, R.C. 4112.06(B) identifies

both filing and service as two constituent parts of the process by which review is "initiated." So

if filing must be done in 30 days, so should its adjunct-service. Further, R.C. 4112.06(H) ties

the 30-day period to allowing enforcement actions unless review has been "instituted." Surely,

the term "instituted" in part (H) is a synonym for the term "initiated" in part (B), and that

initiation, again, requires both filing and servzce.. Just as Ramsdell held that it "necessarily

follows" that part (H)'s 30-day enforcement period logically requires the filing under part (B) to

occur within 30 days, so, too, does it logically follow that service occurs within 30 days.

Moreover, just as Ramsdell's logic extends to service along with filing, so does its

identification of practical problems that arise otherwise. Most notably, Ramsdell noted that any

petition filing past 30 days would be problematic in light of the allowance for enforcement after

30 days, because it would mean that the Commission could enforce an order that was still on

appeal. I-Iere, that problem would still arise if the petition were filed in 30 days, but service

could be delayed for up to a year. That is because the common pleas court's jurisdiction is

plainly not perfected until service, under R.C. 4112.06(B), and the Commission need not file the

record until then, either. So the Commission could file an enforcement action in a separate case

on day 31, while a filed-but-.not-perfected petition for review is pending.

And that gets worse: R.C. 4112.06 allows the Commission to choose where to file its

enforcement action, either where the discrimination occurred or in any county where the

discriminator does business. But the statute also allows the petitioning party to choose among

the same options. That means that two competing cases--a petition for review and an

enforcement action----could be filed in different counties. That, of eourse, cannot be what the

statute intended. Further, Ramsdell rightly noted that if the 30-day deadline did not apply, then
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the statute would have no deadline at all. Here, although the Fifth District imported the one-year

deadline from Civil Rule 3(A), it would still mean that the statute would have no servicz

deadline, and that the General Assembly somehow silently relied on the Civil Rules to fill that

gap. That seems unlikely.

Moreover, Rainsdcll's refusal to apply Civil Rule 6(E), which would have extended filizig

from. 30 days to 33 days, surely counsels against applying a d'zfferent Civil Rule to extend the

time for service to 365 days.

In sum, the 30-day deadline applies to service, just as it does to filing.

3. Common pleas jurisdiction is not perfected until riling and service have been
completed, and the Commission has filed the record with the court.

While the statutory text and Ramsdell show the need to apply the 30-day deadline to both

filing and service, as shown above, two features of the statute warrant extra emphasis. The

statute says that jurisdiction is not perfected until, first, both filing and service have occurred,

and second, until the Commission files the record with the court. That latter duty is not triggered

until after service. The text is plain. R.C. 4112.06(B)'s first sentence says that review is

"initiated by the filing of a petition in court ... azld the service of' it. Then, the second sentence

says, "[t]hereupon the commission shall file with the court a transcript of the record upon the

hearing before it," showing that the Cotnmission's record-filing need not happen until after filing

and service. The third sentence specifies what the record must contain. Finally, the fourth

sentence concludes that "the court shall thereupon have jurisdiction of the proceeding and of the

questions determined therein," and specifies what the court may do on review.

Thus, no one can dispute that jurisdiction is not perfected or coniplete until aftet- service;

service is not some non jurisdictiona.l procedural requirement. No one can dispute that the

record need not be filed until after service. And that means that the case stemming from the
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petition for review cannot be heard yet. So if that extends past 30 days, that means, as noted

above, that the Commission could file a separate enforcement action-even in another county-

vvhile the review case remains half f led in some imperfect jurisdictional limbo. That, of course,

is precisely the problem that the Court identified in Ramsdell, and although that case involved

filing and not service, the problem is the same here, so the Court's logic applies the same way

here. That absurdity must be avoided by reading all of part (L')'s requirements as applying

before part (1-1)'s 30-day period expires and allows for an independent enforcement action.

4. Other courts have properly applied the 30-day deadline to service as well as
filing of a petition for judicial review.

t?Vhile not binding on this Court, of course, Ohio's lower courts have repeatedly applied

R.C. 4112.06(H)'s30-day deadline to both filing and service, and the I`ifth District is, to the

Commission's knowledge, the sole exception.. That shows that the need for compliance has been

publicly available and that such compliance is simple, as it has presumably been occurring in

those other districts in the many petitions filed in other cases.

While some courts applied this rule as early as 1.983 and 1988, an especially notable

example is the Eighth District's 1988 decision in City of Cleveland v. Ohio Civil Rights

Commission, because this Court cited City of Cleveland approvingly in Ramsdell for its general

approach to applying the Civil Rules in a way that puts statutory requirements first. City of

Cleveland 43 Ohio App. 3d at 157-58 (common pleas court lacks jurisdiction to review

Commission order where petitioner failed to properly serve a required party); bYestinghouse

Credit Corp. v. Ohio Civil Rights Comn2'n, No. A-8302179, 1984 WL 6857, at *1-2 (1st Dist.

Apr. 11, 1984) (same); Laughlin v. Liberty Folder Corp., No. 17-82-14, 1983 WL 7238 (3d Dist.

Mar. 31, 1983) (same). In Ramsdell, the Court did not discuss the part of City of Cleveland that

specifically dismissed a petition for late service, but the Ranisdell Court quoted City afCleveland

12



for its explanation that "the Civil Rules will be applicable to special statutory proceedings

adversary in nature unless there is a good and sufficient reason not to apply the rules." .Ramsclell,

56 Ohio St. 3d at 27 (quoting City of Cleveland, 43 Ohio App. 3d at 155). In City of Cleveland,

the Eighth District applied that principle to find that R.C. 4112.06(B)s service requirement was

subject to R.C. 4112.06(I-I)'s 30-day timeframe. Rarnsdell, although facing a different precise

issue, already endorsed the Eighth District's reasoning, which the Eighth District applied to

today's issue. And even if Ramsdell's invocation of City of Cleveland did not add weight-----

though it does-the Eighth District's own reasoning is persuasive.

The Eighth District applied its ri.ile again last year, in Muhammad v. Ohio Civil Rights

Commission, 2013-Ohio-3730, ¶ 4(8th Dist.). There, the petitioner sought judicial review of a

commission order finding no probable cause presented by his charge of discrimination. 'I'he

petitioner timely filed his petition in the common pleas court and even initiated clerk service on

the Commission in time. But the petitioner did not initiate service on the other party that had

appeared before the Commission (i.e., the alleged discriminator), and that was a fatal flaw, given

the strict compliance required. Id. ^j 10. The Eighth District affirmed the trial court's dismissal,

holding that the 30-day time limit in R.C. 4112.06(I-1) applies to service. Thus, it concluded,

"[b]ecause the record reflects appellant never initiated proper sezvice on a necessary party ...

within the 30-day time period set forth in R.C. 4112.06(T3) through the clerk of court, the trial

court lacked jurisdiction over his petition." Id. T, 22.

Similarly, in Rafnudit v. Fifth Third Bank, 2005-Ohio-374 (1 st Dist.), the appeals court

held that the common pleas court lacked jurisdiction to review a commission order where the

petitioner "had never served the complaint on the civil rights commission as required by R.C.

4112,06(B)." Id. T,,, 3.
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In other contexts as well, this Court and other Ohio courts have held that timely service is

a jurisdictional requirement; it goes hand-in-glove with filing itsel£ In In re Claim Qf Krng, this

Court held that timely service was a jurisdictional requirement for seeking judicial review of a

decision of the Ohio Bureau of Employment Services. 62 Ohio St. 2d 87, 88-89 (1980). "In

order to perfect an appeal uiider R.C. 4141.28(0), the statute explicitly requires that the party

appealing serve all other interested parties with notice. Appellee herein failed to follow this

directive when he failed to serve notice on appellant. Therefore, this court finds that the Court of

Common Pleas lacked subject-matter jurisdiction in. this matter." Icl ; see al.ra In re Claim of.•

Lolvell S. C,^haprnan, No. 79-C-35, 1980 WL 351558 (7th Dist. June 27, 1980) ("Failure to make

the Administrator of the Bureau of Employment Sexvices a party appellee and serve him within

30 days where such appeal is otherwise perfected is jurisdictional ......

Thus, applying the Commission's view here would align perfectly with several cases,

wliether lower-court cases on the precise issue or this Court's cases in similar contexts, while the

Fifth District's outlier view does not.

5. R.C. 4112.06's purpose is efficient resolution of judicial review, which would
be undercut by allowing delay up to a year.

Finally, if any doubt remained-though it should not in light of the above-the tiebreaker

would be Chapter 4112, liberal-construction mandate, which says that statutes in the Chapter

"shall be construed liberally for the accomplishment of its purposes, and any law inconsistent

with any provision of this chapter shall not appl.y." R.C. 4112.08. ln enacting R.C. 4112.06, the

General Assembly instructed reviewing courts to hear and deterinine petitions for judicial review

"as expeditiously as possible." R.C. 4112.06(I). Following that statutory command, the

jurisdictional statute must be interpreted to achieve judicial review, as well as judicial

enforcement of a final commission order, "expeditiously." Allowing a year for service by a

14



party seeking judicial review of a final conunission order would undercut both goals and the

timely finality of commission orders.

The interpretation requiring prompt service, by contrast, is a neutral rtzle furthering this

statutory purpose of prompt resolution. The interpretation enforces efficiency as to all, aiid it

applies to any petitioning party. For example, in A1uhammad, a service failure led to dismissal

of a petition by a party claiming discrimination, while here, it is the party charged with

discrimination whose petition was dismissed. That approach ensures everyone's rights to

petition are honored, while everyone is held to the strict compliance that is the hallmark of

statutory appeals and that leads to efficient resolution.

For all the above reasons, a petitioner seeking judicial review of a final Commission

order pursuant to 4112.06 must initiate both filing and service within 30 days in order to vest the

common pleas court with jurisdiction. Because Napoli's did not properly initiate service through

the clerk until 41 days after the Commission's order---that is, after R.C. 4112.06(11)`s 30-day

period expired-the common pleas court properly determined that it lacked jurisdiction.

B. Civil Rule 3(A)'s one-year period for service cannot trump R.C. 4112.06's 30-day
period, and the Fifth District was wrong to invoke the Rule and grant a year.

The Fifth District was wrong to apply Civ. R. 3(A) in order to extend the time in which a

petitioner may perfect jurisdiction in a comrnon pleas court pursuant to R.C. 4112.06. First, the

Fifth District read R.C. 4112.06 in a way that cannot be reconciled with the statute's plain text.

Second, the Fifth District erred by relying upon a civil rule to expand the statutorily created and

statutorily limited jurisdiction of the common pleas court to review the Commission's final

orders. The Civil Rules apply only when not "clearly inapplicable," and it is clearly inapplicable

for a rule to be used to trump a statutory jurisdictional requirement.
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1. The Fifth District failed to follow R.C. 4112.06's plain text and Ramsdell
when it held that petitioners have a year to initiate service through the clerk.

As shown in Part A above, R.C. 4112.06, on its own terms and as confirmed by

Ramsdell, requires a petitioner to initiate proceedings for jridicial review within 30 days of a final

order, and that applies to both the filing and service components of initiation. The Fifth District

was mistaken when it artificially separated the service component from the filing coinponent.

The court below concluded that "R.C. 4112.06(H) provides only that the appeal be filed within

thirty days; the statute does not clearly require that service be initiated within thirty days." App.

Op. ; 15. That conclusion cannot be squared with the statute's plain text or with Ramsdell.

First, as noted above, the 30-day deadline is admittedly not in R.C. 4112.06(B) itself, but

exists from applying R.C. 4112,06(I1)'s 30-day period to R.C. 4112.06(B)'s requirements for

petitioning for review. Neither part (B) nor (H) alone does the trick; they apply together. On

one hand, (B) provides no deadline or time period at all. On the other hand, part (H) does not

directly address filing requirements, but instead provides for the Commission to seek

enforcelnent if "no proceeding to obtain judicial review is instituted ... within thirty days from

the service of order of the commission pursuant to this section." But, as Ramsdell held, parts (B)

and (H) logically combine to yield a 30-day filing requirement. That should be the same for

service, as it is filing's partner in (B)'s twin requirements for review to be "initiated."

The Fifth District's contrary view-separating "service" from "f ling"-cannot be

reconciled with the plain text or Ramsdell. 'I'rue, the Fifth District was right in noting that

Ramsdell formally applied only to filing, as there, the filing itself was late. But Ramsdell did so

by reading (B) and (H) together, and service is in (B) along with filing. And Raaasdell t-ied. (H),

which allows enforcement in 30 days unless review is "instituted," to (B), which refers to filillg

and service as two parts of having review "initiated." Thus, Ramsdell already equated the terms
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"initiated" in (B) and "instituted" in (H). Ramsdell did not somehow tie its reading of (H) only

to the "fiIing" component of (B).

The Fifth District offered little textual analysis and little distinction of Rainsdell. Indeed,

its analysis of the core issue is just one paragraph, in which it says only that Rarnsclell involved

filing and not service. App. Op. T 15. That is true, but is not enough. Rainsdell's logical

treatment of (B) and (H) leaves no room to carve the service component 03) away from the filing

component of (B). While the Fifth District offered no more justification for dividing the

different components of (B) in that way, it implicitly may have also separated the meaning of

"initiated" in (B) from the meaning of "instituted" in (H). That is possible because it is

indisputable that initiation in (B) requires both filing and service-as the text plainly says so------

and it is also indisputable that the 30-day period in (H) allows for enforcement unless review has

heen. "instituted." Thus, perhaps the Fifth District meant that a petition that has been filed but

not served-and thus llas not yet "initiated" review under (B)-has somehow nevertheless

"instituted" review, thus forestalling the enforcement that (H) allows. That reading, although

mistaken, is the only possible way tl-iat the Commission sees that would possibly cover the plain

text at even a superficial level. But that reading would be sorely mistaken, because, as noted

above, this Court already Iinked-for good reason-the "initiation" requirements of (B) to the

"institution" that forestalls enforcement under (H).

In other words, it is implausible that "initiating" judicial review could require both filing

and service under R.C. 4112.06(B), while "instituting" judicial review under R.C. 4112.06(H)

could require only filing. Rather; the words should be interpreted using their natural meaning.

Here, the words "initiated" and "instituted" are used synonymously, and Rarnsdell rightly treated
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the terms that way. In R.C. 4112.06, both words refer to the steps necessary to invoke a common

pleas court's jurisdiction to review the Commission's final orders.

Thus, the Fifth District's conclusion cannot be squared with the statute itself, regardless

of any role that the Civil Rules might play. The statute alone answers the question conclusively

in favor of the 30-day deadline for both filing for initiating proper service. Moreover, as shown

below, bringing the Rules into play does not change that outcome.

2. The Fifth District erred by applying Civil Rule 3(A) in a way that trumps
R.C. 4112.06's statutory limits on jurisdiction.

The Fifth District held that Civil Rule 3(A) applies here, supplying a one-year timeframe

for service. The court was wrong, not just because the statute requires service within 30 days,

but because the Civil Rules do not apply tivhen such application would improperly override

statutory jurisdictional requirements.

As the Court explained in Rainsdell, application of the Civil Rules to statutory

proceedings in general is not a blaclc-and-white matter; "it must be decided on a case-by-case

basis, depending on the statute involved." 56 Ohio St. 3d at 27. The starting point is Civil Rule

1(C), which limits application of the Civil Rules "on appeal to review any judgment, order or

ruling," "to the extent they would by their nature be clearly inapplicable." As Ramsdell further

explained, that means that the "rules are not categorically inapplicable to appeals from

administrative orders." Nor do they categorically apply, either. Rafnsdell q«oted City of

Cleveland and the staff notes from the Rule 1(C)'s adoption, noting that "the Civil Rules will be

applicable to special statutory proceedings adversary in nature rm.less there is a good and

sufficient reason not to apply the rules." 56 Oltio St. 3d at 27 (quoting City of Cleveland, 43

Ohio App. 3d at 155, in ttarn quoting tlTe Staff Notes to the July 1, 1971 amendment to Civ.
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R. 1(C)). Thus, the question should be whether "good and sufficient reason" exists for the

particular rule at issue to apply to the parti_cular statute at issue.

The Fifth District misapplied that standard, at a minimum, and may have misstated the

standard, too. It said that the rules "apply in their entirety unless the statute clearly indicates

otherwise." App. Op. ^1` 15. To the extent that statement, by asking if the statute "clearly

indicates otherwise," is requiring an express statutory reference to the Rules and a disavowal-

i.e., something like a provision stating that "the Civil Rules shall not apply to proceedings

brought under this section"-then such a requirement misstates the law. But to the extent that

the Fifth District meant only to restate the settled law-namely, that a "clear i_ndication" may

arise from the statute's structure and purpose-then the court stated the proper standard, but

reached the wrong result in applying it.

This Court has shown the proper meaning of the standard in several cases describing and

applying the standard. For example, the Court has explained that "°The civil rules should be held

to be clearly inapplicable only NA7hen their use will alter the basic statutory purpose for which the

specific procedure was originally provided in the special statutory action." ToweY Cify Props. v.

Criyahoga C'nty. Bd. of Revision, 49 Ohio St. 3d 67, 69 (1990) (quoting Millington v. Weir, 60

Ohio App. 2d 348, 349 (10th Dist. 1978)). The Court also demonstrated the application of the

standard in Ranzsdell, when it held that Civil Rule 6(E)'s three-day mail rule could not be used to

extend the statutory time for appeal from 30 days to 33 days. 56 Ohio St. 3d at 28.

The Court has also explained how Civil Rule 82 comes into play in cases involving a

court's jurisdiction. Rule 82 says: "These rules shall not be construed to exteud or limit the

jurisdiction of the courts of this state." 'I°he Court has explained that Rule 82's limit on

extending jurisdiction means specifically that the Civil Rules may not grant additional time for
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set°vice beyond the time established by a jurisdictional statute. P3°octoY v. Giles, 61 Ohio St. 2d

211, 212 (1980). In Proctor, the Court rejected a party's claim that Civil Ru1e6(E) gave the

party three extra days to mail his notice of appeal when he sought review of a decision of the

Bureau of Employment Services. The Court held that timely receipt of the notice of appeal by

the board was jurisdictional, and that "an extension of this limitation by the application of Civ.

R. 6(E) to [the jurisdictional statute] would serve to expand the jurisdiction of the Court of

Common Pleas, in direct violation of Civ. R. 82." Id at 214. And Rarnsdell, while not citing

Rule 82, was consistent in refusing to apply Civil Rule 6(E) to extend the time to file under R.C.

4112.06. 56 Ohio St. 3d at 27.

Thus, several factors all show a "clear indication" against applying Civil Rule 3(A)'s

one-year timeframe to override the 30-day timeline in R.C. 4112.06(H). Those factors include

R.C. 4112.06 itself, the interplay between R.C. 4112.06(B) and (H), the overall purpose of R.C.

4112.06 to get review or enforcement going in 30 days, and Ramsdell's refusal to apply the Civil

Rules to the other part of R.C. 4112.06(B) regarding filing. Consequently, Civil Rule 3(A) does

not apply here, and it does not override in R.C. 4112.06(I-1)s 30-day deadline.

Ironically, while the Fifth District erred in applying Rule 3(A) to trump R.C.

4112.06(H)'s 30-day deadline, the Fifth District's decision below also includes an example of

how the Civil Rules can supplement R.C. 4112.06 without producing an improper clash. Before

reaching the issue raised here regarding the deadline for initiating service through the clerk, the

court below first explained why the Civil Rules apply at all to require service in that manner.

App. Op.12-14. The couii did not need to address that issue, as Napoli's agreed that service

through the clerk was required, and it challenged only the timing issue. Napoli's had stated in its

assignnient of error that "R.C. 4112.06 requires an appeal be served through the clerk of courts
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lA%ithin one year, not 30 days," App. Op. T., 6, so service through the clerk was not (and is not

here) at issue. Nevertheless, the Fifth District explained how other cases adopted that rule, by

applying the principle that the Civil Rules apply unless clearly inapplicable. As those cases

found, and the Fifth District agreed, the proceeding at issue is the type of adversary proceeding

to which the Rules may apply; the statute says nothing about manner of service; the Rules

therefore provide a manner without contlicting with the statute. Id. 12-14 (citing Abbyshire

Constr. Co. v. Civil Rights Comm'n, 39 Ohio App. 2d 125 (8th Dist. 1974); City of CleveZand, 43

Ohio App. 3d at 156; Donn, Inc. v. Ohio Civil 12ights Comnz'n, 68 Ohio App. 3d 561, 565 (8th

Dist. 1991). Z`hus, that example of using the Civil Rules as a supplement-wliere there is no

statutory conflict with the Rule and thus no indication that the Rules are "clearly inapplicable"-

is a good contrast with the Fifth District's mistaken use of the Rules to override the statutory

service deadline.

Not only does that example provide a. good contrast, but it is also notable because the

Fifth District appears to have leapt straight from that uncontested, common-sense use of the Civil

Rules to its mistaken use of the Rules on the deadline issue. The court indicated that linkage

when it segued from the one usage to the next, saying that "(i]f Civil Rules 3 and 4 apply to the

commencement and service of a petition filed pursuant to R.C. 4112.06, they apply in their

entirety." App. Op. 'c 16 (emphasis added). In other words, the court adopted an all-or-nothing

approach, reasoning that if the Rules applied for one purpose-supplying a manner of service----

then they applied "in their entirety" for all purposes-including supplying a new deadline for

service. That view of uniformity or "entirety" might have some superficial attraction, but this

Court rejected that categorical approach long ago, as it noted in Ramsdell: "The decisions of this

court, going both ways on the cluestion of the applicability of the Civil Rules, suggest that the
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question must be decided on a case-by-case basis, depending on the statute involved." 56 Ohio

St. 3d at 27. The Fifth District failed to consider the case-by-case approach, and thus failed to

look at the particular statute involved, which does govem timing. And that, in the end, is the

heart of this case: The statute involved does provide a '10-day timeline, and it does apply to

filing and service, so invoking a Rule to override the statute and provide otherwise is wrong.

In sum, R.C. 4112.06 as a whole requires that R.C. 4112.06(H)s 30-day timeline must

apply to both components for initiating review under R.C. 4112.06(I3)--f ling and service.

Coizsequently, the common pleas court was right to dismiss Napoli's petition for failure to serve

properly in time, and the Fifth District was wrong to reverse. This Court should, then, reverse

the Fifth District and reinstate the comrnon pleas court's disinissal.
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CONCLUSION

For these reasons, the Court should conclude that the 30-day time limit in R.C.

4112.06(H) applies to the service requirement of R.C. 4112.06(B), and it should accordingly

reverse the Fifth District Court of Appeals and reinstate the common pleas court's dismissal of

Napoli's petition.
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remanded. Costs assessed to appellee.
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Baldwin, J.

{71} Appellant 221 Market North, Inc., dba Napoli's Italian Eatery, appeals a

judgment of the Stark County Common Pleas Court dismissing its petition for judicial

review of a decision of appellee Ohio Civii Rights Cornmission.

STATEfUIENT OF FACTS AND CASE.

{12} In 2007, appellee Ana M. Hambuechen filed a charge with the Ohio Civi(

Rights Commission alleging that appeflant fired her because she was pregnant. The

CQmmissican issued a complaint charging appellant with a violation of R.C, 4912.(}2(A),

The case proceeded to trial in front of an administrative law judge, who recommended

that the Commission find a violation by appellant. The Commission made such a

findin.g on November 15, 2012.

{13} On November 26, 2012, appellant filed a petition for judicial review in the

Stark County Common Pleas Court pursuant to R.C. 4112,06. Counsel for appellant

served appollees by regular mail rather than through the clerk of courts.

{'ff4} The Commission moved to dismiss the petition for lack of subject matter

jurisdiction on December 28, 2012, arguing that appellant had to both file its petition and

initiato service through the clerk of courts within 30 days of the Commission's decision.

On December 31, 2012, appellant filed a response to the motion to dismiss and also

filed a praecipe for the clerk of courts to serve the petition in accordance witrr the Civil

Rules.
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{75} The trial court dismissed the petition, finding that appellant was required to

both file its petition and initiate service through the clerk of courts within 30 days of the

Commission's decision. Appellant assigns one error to this Court on appeal:

{76} "THE TRIAL COURT ERRED IN DISMISSING NAPOL#°S APPEAL FROM

THE COMMISSION'S ORDER BECAUSE R.C. 4112.06 REQUIRES AN APPEAL BE

SERVED THRC'^E.lGH THE CLERK OF COURTS WITHIN QNE. YEAR, NOT 30 DAYS."

{IT7} R.C. 4112.06 governs an appeal from a decision of the Ohio Civil Rights

Commission to the Common Pleas Court, and provides in pertinent part:

{1j8} "{A} Any complainant, or respondent claiming to be aggrieved by a final

order of the commission, including a refusal to issue a complaint, may obtain judicial

review thereof, and the commission may obtain an order of court for the enforcement of

its final orders, in a proceeding as provided in this section. Such proceeding shall be

brought in the common pleas court of the state within any county wherein the unlawful

discriminatory practice which is the subject of the commission's order was committed or

wherein any respondent required in the order to cease and desist from an unlawful

discriminatory practice or to take affirmative action resides or transacts business.

ii^9} "(g) Such proceedings shall be initiated by the filing of a patition in court

as protrided in division (A) of this section and the service of a copy of the said petition

upon the commission and upon all parties who appeared before the commission. **'"

{^,1 Q} "(H) If no proceeding to obtain judicial review is instituted by a

complainant, or respondent within thirty days from the service of order of the

commission pursuant to this section, the commission ►nay obtain a decree of the court

for the enforcement of such order upon showing that respondent is subject to the
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comrnission's jurisdiction and resides or transacts business within the county in which

the petition for enforcement is brcaug€^it."

{lf11} The sole issue before this court is whether appeI€ant was required to serve

a1C parties within 30 days pursuant to R.C. 41 12.06(Fi), or whether the Civil Rules apply

to service, giving appellant one year to perfect service on e€€ parties pursuant to Civ. R.

3(A), which states in pertinent part, "A civil action is commenced by filing a complaint

with the court, if service is obtained within one year from such filing upon a named

defendant[..j" Civ. R. 4(A) provides that upon the filing of the complaint, the clerk shall

issue a summons for service upon each defendant listed in the caption.

fT121 None of the cases cited by the parties directly address the issue before

this Court. Nevertheless, it is clear from the case law that service is required to be

instituted with the Clerk of Courts in accordance with the Civil Rules. In finding that

service was not proper because it was sent by ordinary mail and not served through the

clerk within one year, the Court of Appeals for the Eighth District held:

{113} „The Rules of Civil Procedure apply to an action commenced in common

pleas court pursuant to R.C. 4112.06. Abbyshire Constr, Co. v. Civi! Rights Comm.

(1974), 39 Ohio App.2d 125, 68 0.0.2d 319, 316 N.E.2d 893. R.C, 4112.06 is silent as

to whether the petition initiating the appeal must be served through the clerk of courts.

However, a de novo hearing of a Civil Rights Commission decision on the merits is

clearly adversarial in nature. Therefore, Civ.R. 3(A) and Civ.R. 4(A) and (B) apply

absent a good and sufficient reason not.tn apply those rules. We cannot find such good

and sufficient reason." City of Cleveland v. Ohio Civil Rights Comm'n, 43 Ohio App.3d

153, 156, 540 N.E.2d 278 (1988).
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{^14} The Eighth District reaffirmed this holding in Donn, Inc. v. Ohio Clivil Rights

Ccrmm`n, 68 Qhio App. 3d 561, 565, 589 N.E.2d 'f 1 Q(1991), stating that R.C. 4112.06

requires service on all parties who appeared before the Commissiori, and "Citif.R. 3 and

4 further provide that a civil action is commenced by the fiiing of a complaint with the

courfi and service upon the defendant through the clerk of courts within one year of

filing."

{11 5) If Civi1 Rules 3 and 4 apply to the commencement and service of a petition

filed pursuant to R.C. 4112.06, they apply in their entirety unless the statute clearly

indicates otherwise. R,C. 4112.06(H) provides only that the appeal be filed within thirty

days; the statute does not clearly require that service be initiated within thirty days.

AppelEee's reliance on Ramsdelt v. Qhfo Civ. Rights Cornm'r-r, 56 Ohio St. 3d 24, 563

N.E.2d 285 (1990), is misplaced. In Ramsdell, the issue was whether Civ. R. 6(E)

added three days to the thirty day time period within which a petition must be filed

pursuant to R.C. 4112.05(H). The case did not address the applicability of the Civil

Rules to service of a petition filed pursuant to R.C. 4112.06.



Stark County, Case No. 2013CA00044 7

{^16} The trial court erred in dismissing appelPanfi's petition for judicial review on

the basis that the service of the petition was not obtained through the Clerk of Courts

within $hirty days. The assignment of error is sustained. The judgment of the Stark

County Common Pleas Court is reversed, and this case ►s remanded to that court for

further proceedings according to (avu and consistent with this opinibn. Costs assessed

to appellee.

By: Baldwirt, J.

Gwin, P.J, and

Wise, J. concur,

HC 1CRA3G R. BALDtAtN^ ^ ^..
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IN THE COURT OF COMMON PLEAS
S-F . K COUNTY, OHIO

A..^Y,A... M. I-IAM$UECHEN,

Complainant,

VS.

2-21 14L 'E'I` NORTH, INC<, dba
NAPOLI'S ITA^ N EATERY
{2̂2^̂. 1r̂p̂^ ^(Eĝ±'̂ :^.`4^E:^T^E NORTH
i3^V .^ O^;7

^

1tl7 Yx^ 44/ 02-5

Respondexit/Petitioner.

CASE NO. 2oi2CX7t) 3 t°s4 ^a

JUDGE KRISTIN G.

JUDGME"T ENTRY GRAN'I`II;'^G
RESF' € 3 NT ^ ENT' S Mt 3 TI ON TO
DISMISS FOR LACK OF
JURTSDIC7.."It3N

'I'his matter came before the Court vn a Petition for Judicial Revie^filed on

Noveniber 26, 2012, by the Respondent/Petitioner (the "Respondent"). The Ohio Civil

Right's Commission (the "Coznmission")'^'zled a Motion to Dismiss on December 28, 2012,

The Respondent filed a Reply to the Motion to Dismiss on Decernbcr 31, 2012. The

Cammissioii filed a Response to R.espandent's Reply on January 4, 2013, and Respondent

filed a Surreply on Januayy 7, 20:13.

Respondent filed the within Petition for Judicial Review pursuant to R.C. 4112.ta6,

Respondent requests the Court farjudicial review of the November 20, 2 012 Order of the

Ohio Civil Rights Commassian adopting and incorporating the June 7, -->o1'.1, Adoptiozl by

the Commission of the Chief Administrative Law Judge's Report dated.April .,, 2012. The

Commissioi2 Ordered the Respondent, among other things, to cease and desist £rorai all

discriminatory practices in violation of R.C. Chapter 4112. The Complaint brought before

the Commission arose out of Ann Hambuechen's allegations that the Respondent

terminated her employment shortly after discovering that she was pregnant.

I



The Commission now moves the Court to d°zsniiss the Mthin action for lack of

jurisd`zctiosi based upon, the Petitioner's failure to properly initiate service on all necessaiy

parties as required by R.C. 4112.o6(B), ,within the requzred thirty day periodfor filing as set

forth in R.C. 4112.o6(I-I).

With regard to sen7ice, R.C. 4112.o6 (B) states:

(B) Such proceedings shall be initiated by the filing of a
petition in court as pr€avid.ed..^^. division (A) ofth^^ ^eedon and
the service of a copy ofthe said petition upon the commission
and upon all parties who appeared before the comrziyssionn
Thereupon the commission shall file with the court a transcript of the
record upon the hearing before it. The transcript shall include all
proceedings in the case, including all evfdence and proffers of evidence.
The court shall thereupon have jurisdiction ofthe proceeding and of the
questions determined therein, and shall have power to grant such
temporary relief; restraining order, or other order as it deems just and
proper and to make and enter, upon the record and such additional
evidence as the court has admitted, an order enforcing, modifying and
enforcing as so modified, or setting aside in whole or in part, the cirder
of the commission or remanding for fczrther proce.edings.

While the statute does not set forth the manner in which service is to be made,

Courts have heldthat:, where judicial re-view of a decision by thecivil rights comm:ission is

sought, ordinary mail service is insufficient and service of process by the clerk of courts

pursuant to the Ohio Rules of Civil Procedure is nectissazy for the couart to have jizrisdictian.

City ofC'leveland v. Ohio Civil Rtghts Commissiare (Cuyahoga 1988), 43 Ohio App. 3d1-53.

See also, Ramudit v. Fiftli Th.i-rd Bank, 20o5*rvNxL26766x (Ohio App, 1 Dist.) at rt, ("Because

RamIcdit's appeal from the commission's decision was not properly initiated through: filing

aiid proper service within thiztydays as required by R.C.4112.o6(13), the appeal was tizne-

barred"), and Donn, Inc. v. Ohio Civ. Rights CnmrnissiQn (Ohio App. 8 Dist), 68 Ohio

App.3d 561 (failure to serve all pazties as required under R.C. 4112.o6 results in a lac1^ of

2



Ju:risdic:tion), and.IVlercy Hosp.l4ssrx v. Ohio Civ..RigTats Comm. (Frarld in 1989), fi, Ohio

App. 3d 613, (tTudiczaI revie-w of a final order of the ei-vil rights coznn-issiori. is n.ot properly

commenced except by compliance '^Nith the exacting procedures of RC 4112.o6(I3), -,r,£hich

requires the filin,g 'of a pefiition in court and the senice of a copy of the petition upon all

parties who appeared before the commission; the coniplainant's receipt of a notice or copy

of the petition from the civil rights commission attorney is insufficient to eomznencejudiciai

review.)

The statute requires that the Petition be filed and served upon the parties NNithi.n

thirty days of the Final Order of the Commissio-ii and case Iaw> dictates that sen=ice of the

Petition must be by service of process by the CIerk of Couzfis.

In the instant case, the Petition was served upon the parties by regular niail on

November 26, 2-oz2; as set forth. in the Certificate of Se^vice afitac;hed to the Petition filed on

Novernber 2-f ,2t^iz Service of process of the Petition filed on November 26, 2ol2, was not

made ky the Cierk of Courts pursu.ant to the Ohio Rules of CbAl PrQcedure. It was not until

after the instant rnotion was filed that Respondent filed a Praecipe for Service to the Clerk

of Courts for Sez vice of the Petition in accordance %ith the Rules of Cb'ril Procedure. Said

Praecipe tR3.s ."I^E'd £1CfDecEm.b4'r 31, 2 012.

While Respondent attempted to cure the defect with regard to service by f?Izng the

Praecipe on T3ecember 31, 2ox2, the Courtfinds that the within appeal istime-barred as tl-te

statute requires that the appeal be filed and properly served within thirty days of the

Commission's Final Order. The Commission's Order in the instant case was issued. on

November 20, 2012.

The Court finds that the Respondent did not property initiate sez-vice of its Petition



on the Commission and Complainant tliraugh the Clerk of Courts ^n=ith.in 3o days of the

Commission's Final Order, as such, the Court finds that it does not have jurisdiction to hear

the writhzn matter and grants the Respondezat's motion to dismiss w-ith prejudice.

IT IS SO ORDERED, ^
J ..

r 4
---------------- -

/itfl t ^4 i;u^J ! { ,

Copies by fax to: Stan
Wayne .U, 'VVf II i<l Esq,

N' CE g
nm^ Aw BK=

ff 15 H;^ 00471^''h<,^ n&'w €l UES fa { ^€':^
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Lawriter - ORC - 4112.06 Judicial review of fuial conunission order. Page 1 of 1

4112.06 Judicial review of final commission order.

(A) Any complainant, or respondent claiming to be aggrieved by a final order of the commission,

including a refusal to issue a complaint, may obtain judicial review thereof, and the commission may

obtain an order of court for the enforcement of its final orders, in a proceeding as provided in this

section. Such proceeding shall be brought in the common pleas court of the state within any county

wherein the unlawful discriminatory practice which is the subject of the commission's order was

committed or wherein any respondent required in the order to cease and desist from an unlawful

discriminatory practice or to take affirmative action resides or transacts business.

(B) Such proceedings shall be initiated by the filing of a petition in court as provided in division (A) of

this section and the service of a copy of the said petition upon the commission and upon all parties

who appeared before the commission. Thereupon the commission shall file with the court a transcript

of the record upon the hearing before it. The transcript shall include all proceedings in the case,

including all evidence and proffers of evidence. The court shall thereupon have jurisdiction of the

proceeding and of the questions determined therein, and shall have power to grant such temporary

relief, restraining order, or other order as it deems just and proper and to make and enter, upon the

record and such additional evidence as the court has admitted, an order enforcing, modifying and

enforcing as so modified, or setting aside in whole or in part, the order of the commission or
remanding for further proceedings.

(C) An objection that has not been urged before the commission shall not be considered by the court,

unless the failure or neglect to urge such objection is excused because of extraordinary circumstances.

(D) The court may grant a request for the admission of additional evidence when satisfied that such

additional evidence is newly discovered and could not with reasonable diligence have been ascertained
prior to the hearing before the commission.

(E) The findings of the commission as to the facts shall be conclusive if supported by reliable,
probative, and substantial evidence on the record and such additional evidence as the court has
admitted considered as a whole.

(F) The jurisdiction of the court shall be exclusive and its judgment and order shall be final subject to

appellate review. Violation of the court's order shall be punishable as contempt.

(G) The commission's copy of the testimony shall be available at all reasonable times to all parties

without cost for examination and for the purposes of judicial review of the order of the commission.

The petition shall be heard on the transcript of the record without requiremerit of printing.

(H) If no proceeding to obtain judicial review is instituted by a complainant, or respondent within thirty

days from the service of order of the commission pursuant to this section, the commission may obtain

a decree of the court for the enforcement of such order upon showing that respondent is subject to the

commission's jurisdiction and resides or transacts business within the county in which the petition for
eaiforcement is brought.

(I) Ail suits brought under this section shall be heard and determined as expeditiously as possible.

Effective Date: 06-30-1992

http://codes.ohio.gnvlor.c; 4112.06 3/24/2014
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