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IN THE SU : ^ NIE COURT OF OHIO

S'FATE EX REL. CLAUGUS FAMILY
FARM, LAPn,

Relator,
CASE NO. 14-0423

vs.

SEVENTH DISTRICT ^^UV^ OF
APPEALS, ET AL.3

Respondents.

ORICaiNAIr ACTION rN
PROHIBITION AA°M MANJ)AA1f'US

MOTION TO INTERVENE AS RESPONDENT OF BECK ENERGY
CORPORATION

Pursusmzt to Ohio Civ,R. 2^(A)(21), Beek Energy Corpcaration ("Beck Energy"),

moves to intervane as a respondent in this proceeding. For the reasons in the attachcci

memcsmuda€m. 1) Beek: i1nergy, hhas compelling irxterests relating to the matters that are the

subject of this action; 2) the disposition of this action may ir.^pair or impede Beek Energy's

abiiit.y to protect its interests. and 3) these interests are izot adequately represented by existing

pardes.

13eck Energy also a'ttaches a responsive pleading, p-orsuant to S.Ct.Prac.R.

12.04(A) and Ohio Civ,R. 24(C), moving to dismiss the Complaint in Writ of Prohibition and

Mandamus that Relator Claugus Family Farm, L.P. filed on March 18, 20I4>
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^EMORANDUM IN S POR'T,s OF MOTI ON LO I.1^ ^^^^E

Relator's Cci-nplaint in Wnt of Prohibatio-n and. Mandanaus seclcs to vacate a

Judgincnt Entry issw-d by Respondent Seventh District Court of Appeals, et al. CtCourt of

Appeals") on September 26, 2013, in Case Nos. 12 MO 6, 13 MO 3, and 13 MO 11.

Vacating the Judgment Entry, as Rclator suggests, would alter the status q-ao as it

relates to a portion of the Court of Appeals" .Tur^-mcnt Entry tlaat addressed the toIling of I3cck

Erzergy's leases. 'fhc Court of Appeals modified and coriffinucd the trial court's tolling order by:

1) expanding the tolling order to include the class action meinbcxss 2) ccmmcnci-ng the tolling

period effective October 1, 2012, the date Beck Energy first filed a motion in the trial cou-rt to

toll frie terms of the oil and gas leases; 3) continuing the tolling order during the pendency of all

appeals, including a^r^y appeals to this Court; and 4) by adding, at the expiration of the toaling

period, as much time to -meet any and all ob1igatioi3s under the oil and gas leases as Beck Energy

had as of October 1, 20 12 .

Relator's Complaint asks this Court to vacate the Court of Appeals' tcl.ling order,

which directly impacts Bec^ Energy. 'I'liercfcre, Bcck Energy has a direct atitcrest in ttie matters

that are the suhject of this Complaint and requests intervention as of right. In pertinent part,

Ohio Civ.R. 24 provides:

(A) Intervention of rzgh,t.

Upon timely application anyone shall be pem7itted to intervene in
an action: (2) when the applicant claims an interest relating
to the property or trasaction tliat is the subject of the action and
the applicant is so situated that thc disposition of the action may as
a practical matter impair or impede the applicant's ability to
protect that interest * * *

Beck Eziergy also attaches a responsive plead^jig, moving to dismiss Relator's

filing as an iinpresp^ reqtiest for extraordinary NNTits of prohibition and mandamus. Depending

00797114-1 / 22585,00-0E372 3



on the ^^irt's disposition of this original action, Beck Energy's ability to protect i^s lease

interests may be impaired or zmpeded. 'flae Couzt of Appals' Judgment Entry protects Beck

Energy by preventing its leases fz^om expiring while tne Caurt, of Appeals decides rrhetliez the

trial coiifc properly foumd the G&T 83 lease vvid ab initio as against public policy. Any action

by this Court affecting the Cowl of Appeals' tolliiig order would necessarily have an i^-imed.iate

negative financial impact on Bcc:^ Energy.

Finally, neither Relator nor Respondents, iior an; other party that might ia^^^ene,

can adequately represcrit Beck Energy's interests. As the affected party whose leases are being

challenged, Beck EzaerLyy's interests are unique azid cannot be adequately represented by aixy

odier pax#y. Therefore, Beck Energy respectfully requests that ttic Court grant its Motion to

Intervene.

Rcsp ffilly submitt4

c
Scott M. Z-urakoski (9069040),

COUNSEI., OF RECORD C^-t` ^, 2a /4
William G. Williams (04131. 07)9
C'xregoa°y W. ^^atts- (0082127),
Aletha M. Ca.rver (0059157), of
KRUGI^IAK, WILK-fN5, GRIFFITHS

& .i^OUCjI-^ER'I"Y CO., L.P.A.
4775 Munson Street N,-W/PC7 Box 36963
Canton, Olz^o 44735-6963
Telephone: (330) 497-0700lFax: (330) 497-4E920
szurakowski@kwgd. com;bwi1liams@kwgd. com,
gwatts^^-,,vgd.cam; acas°vex@,,kwgd.corra
ATICb ^ ^^^^ FOR PROPOSED INTERVENOR
BECK ENERG^.' CORPORATION
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IN THE SUVR^AIE COURT OF OHIO

STATE OF OH. O EX REL.
CLAUGUS FAMILY FARM, L.P.S
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SEVENTH DISTRICT COURT OF
APPEALS, ET AL.,
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Scott M. Zurzkowski (0069040)
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Assistant Attorney General
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IN THE SUPREME COURT OF OHIO

S`I°AT^ OF OHIO EX REL.
CLAUGUS FAM&.L-Y FARM, LaPu,

Relator,

VS.

SE ^ ^^NTH DISTRICT COURT OF
APPEALS, ET AL,

R^^poixderits.

CASE NO. 14-0423

ORIGINAL ACTION IN
PROHIBITIC^\1 AND MANTDAMUS

MOTION TO DISMISS OF PROPOSED INTERVENOR
BECK ENERGY CORPORATION

Puisazant to S>Ct.Prac,R. 1/2.D.^ and 12.04 and Ohio CzvR 12(B)(6), Proposed

Intervening Respondent Beck Energy Corporatiort O4^^^^ Energy"), resp^ctfuIly moves the

Court to disriaiss the Complaint in Prohibition and Mandamus fhat Relator C$augiis Fzniily Fanxz,

L.P, filed March 18, 2014. The grrstmdfi for this motion are set forth in the accompanying

Menioraiic^um in Support.
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Respectfully submitted,

^^'^ ^!(. ° . <,`^.^"--^"e.{ .^ ^ „ ^ > s^ • ^ ^ ^Q `v^^ ^^
Scott M. Zur .. wska (0069040,).

COUNSEL OF RECORD
William ^à. Williams (0013107),
r.^^gory W. Watts (0082127),

^^^^ba M. Carver (0059157), of
UGLIAK; WILKR,^S, GRIFFITHS

& DOUGHERTY CO., I1.P,A.
4775 Munson -Str^et N'AtlPO Box 36963
Canton, Ohio 44735-6963
Telephone: (330) 497w0704fFax: (330) 497-4020
^zurakowski@ .wgd.com; bwi1lz:ams@k,wgd.comq
gwatts@,kwgd.co:; acarverCaWwgdbcom
ATTORNTYS FOR PROPOSED IN'I'^^^F-NOR
BECK ENERGY ^^^ORATIC3N
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MEiM ^ L-M IN SI7^PORT F TION To . ISMISS

i. INTRODUC`FION

This Complaint in Prohibition and Mandamus atternpts to extend notice and opt-

out due procuss rights to Ci-%r.R. 23(B)(2) class weirahez-s in order- to create an alleged due process

violatio-ii thereby entitling Relator to its requested relief. Th^ Court must reject Relator's due,

process argument because, as a member of a Czv.R, 23(B)(2) class, Relator received the notice to

which it -wa:s entitled - none. For this reason, Relator was not dmicd due process aTzd is not

entitled to the reIaefr^quested. in its Complaint in Prohibition and Mandamus,

Admittedly, Relator, Claugus Family Farm, L.P. ("Relator"), stands to reap

^^gnifloars.t fiiza:ncia1 gains, including bonus money total-ira:g $421,267.00 and potential. royalties

totaling millions of dollars, iro^.^z entering ir^^o an oil and gas lease agr^^ent with Gttlfport

Energy Corporation. (Cc^^^idint in Proll-ibitzon and Ma*idamus, Mar. 18, 2014, 133) The only

obstacle standing in its way is a Judgrnent E-ntry from the Respondents, the So;renth District

Cotnt of Appea.ts; et al, ("Court of Appeals"), tolling Beek Energy's leases preventing their

expiration while the Court of Appeals dete}tnirtes whether the leases are void ab initio as against

public policy. (Id. at 16, T,225)

In an effort to cure any title defects during an allotted 180wday "cure period,"

Relator seeks to circ-cunvent the pending appeal, i:n the Court of Appeals, in favor of a collateral

attack on the Court of Appeals' tolling order by bringing azi €sriginat, action on due process

grounds. For :^nanozaI reasons, Relator does not want to await the Couft of Appeals' decision on

appeal. Inst^ad, Relator filed this Complaint, to circumvent the appellate process th.rough

prohibation and mandamus, in its effort to satisfy the 180-day "cure period" deadline. (Id, at

136)

00797338-1 f 22385.{J0-0072 1



Relator asks this Court to stcp in and derail the appollate process, by preventing

enforcement of and vacating the tolling order, even though the order has been in effect since

September 26, 2013, and is critical so as not to render tae pending appeal moot. Relator supports

its requested relief by arguing a ^^^latic^^ of its dtie process rights occurred when it was not

afforded notice of the class action, notice of the tolling order or allowed to opt-o-ut of the class

action lawsuit certified by the trial eciurt. (Id. at JJ42)

The history of this case is long, convoluted, and coniplex. It not only involves oil

and gas law, but also procedural issues surround%ng class certifica,tion. The appeal that is

currently pending before the Cou^^ of Appea^s b.as been fully briefed and awaits schetiuling -,flor

oral argument, The Cotxrt of Appeals should be afforded deference to hear this matter, on

appeal, and issue a decision becaizse Relator has not been denied due process.

Relator has a heavy burden to establish the Court of Appeals ^^^^^d be prahibited.

from enforcing a tolling ordcr that serves to m:aiaataiil the status quo of the appeal while it decides

the ^uorits of the case. Although Relator objects to the Court of Appeals' issuance and

^,Ynfors;ement of the tnilfr^g order because of its financial impact to Relator, this financial impact

does not necessitate a finding that its due process rights were violated by the Court of Appeals'

tolling ordcr.

In fact, many courts have taken the sa,ue approa.ci. when asked to decide oil and

gas lease disputes because, without, a tolling order, the lease that is the subject of the dispute may

expire before the issuc giving -ris^ to the lawsuit is decided by a court thereby renderang the

appeal moot. Thus, a tolling order is n€at only necessary for the issues to remain viable for appeal

but is common in oil and gas lease disp-ute cases,

00797338-1 d22585,(3E)-0072 2



The Court should reject Relator's proposed writs and require Relator to pursue its

challc^gi^-s ttartsugh the existing, adequate legal remedies. For these reasons and additional

reasons more fully set forth herein, Relator's Complaint sla.otild be disrnissed,

IT, FACTUAL BACKGROL "̂ND

A. THE G&T 83 LEASE.

Beck Energy is an Ohio oil and gas producer that employs native Ohioaii-s and

partnera with Ohio landowners to develop fricir oil and gas ilitcrests. In approxiina€ely 2003,

Beck Energy began using an oil and gas lease form dcsigziatcd as "G&T 83." Beck Pnergy used

the G&T 83 lease when it cn#ercd into lease agreements with each of the iimiaed Plain.titfs

("Hupp Plaintiffs") in the case of Clyde A. ^.^upp, et czl: v. Beck Energy Corporation, 'Monroe

County Case No. 2011-345. (I'd, at ^9)

Me G&T 83 lease contains a standard habcaclum clause granting Beck Energy a

fee simple determinable interest in the flulsp Plaintiffs' oil and gas rights. The primary tcrni of

the Hupp PIaintiff-s' leases is 10 years. (Id. at ^9) The secondary teim of the Hupp Plaintiffs'

leases pr^-videa for the leases to continue "so long as oil and gas or their co=tstitucnts are

produced or are capable of being produced in paying quantities" or if "the pren-dses shall be

operated by [B.eck] in the searclt for oil or gas." (Id.)

B. THE HUPP FLA l?^I'^'I.FR^ C^ALI,ENGE, 'I`I-^E G&T 83 ^EASE,

After many years of accepting delay rental payments under their respective leases,

the H-c;^p Piainti^'s eventually regretted their contractual obligation due to the recent Utica Shale

development in castem Ohio. The Hupp Plaintiffs c:ballengcd their leases by filing a Complaint

for Doclaratory Judgment and Quiet Title Action, in the Mamc County Court of Common

Pleas, on September 14, 2011 (Case No. 2011-345). (Id. at T19)

40747338-1 122585.00-0072 3



In a Sewn:d Amended Complaint, the ^^pp Plain.fiffs asserted class acdon claims.

(Id. at ^1 0) After the parties .f'Wly briefed the issues raised in the Hupp Pla,znt'iff-sp Motion for

Suzr^^al°gr Judgment, on July 12, 2012, the trial court entered a Decision ^ra-ati^g the Httpp

:PlaXntiffs' Motion for Summary Judgment. (Id. at TI 11) Tb.e trial eotut concluc-ed Beck Energy` s

leases violated public policy and were thorefore void ab irsitio, (Id.)

Seven days after ffic ti-i^^ ^owl decided the merits of the case and enYerc-d

si._nn-aary ,j^dgquent in the Iixzpp Plaintiffs' favor, the H-upp Plaintiffs moved to ^^^itr a Civ.R.

23(B)(2) class acti,€an. (ld, at 112) Beck Energy filed a Notice of Appeal of the summary

jud^ynent decision (Case No. 12 MO 06). Bc:^lc Energy also filed a Motion to Toll the .rzamed

Hupp Plaintiffs' leases on October 1, 2012. (K at T15) On FebruaU 8, 2013, the trial court

retroactively granted the .Hulip Plaintiffs' request for class certification under Civ.R. 23(B)(2).

(Id. at ¶16)

On March 7, 2013, Beck Energy appealed the trial couft's grais^ of class

certification and subsequezit^y filed a Notice of Potential N-on-Final Appealable Orders with the

Coui-t of Appeals (Case No. 13 MO 3). (Id. at $1 8) On April 19, 2013, the Coair~c of Appeals

granted a 60-day li^aited reniand to identifi.1 class membership and address Beck Energy's

pending counterclaims should the trial cotzrt choose to do so. (Id,) In a Jtxdgrnesat Entry issued

ori 3ure 10, 2013, the trial court ^efirted the Civ.R. 23(B)(2) class as>

[A)I^ persons who are lessors of property in the State of Ohio, or
wlao are sucwssors in interest of said lessors, under a standard
form oil and gas lease urith Beck Energy Corporation, known as
(G&T (83), (sic) where Beck Energy Corporation has neither
d.ziIled nor prepared to drill a gasioil well, nor inel-uded the
property in a drilling unit, within the tzr.^e period. set forth in
paragraph 3 of said Lease or thereafter.

(Id. at T 19)

00797338-1 f 22585.00-0072 4



The trial court also found that its summary judgment decis^on would apply to all

proposed class members as of Se,pterraber 29, 2011, cvhe;n. the H-upp Plaintiffs first amended the

Cornplaint to assert claims on behalf of a landowners' classs (Id. at 120) Beck Energy appealed

the trial court's decision (Case No. 13 _^O 11). On. 7-Lily 16, 2013, Beck Energy filed, in the trgdi

sourt, a motion to toll the leases of all the class action members. (Id. at T121 ) On August 2, 2013,

the trial court issued adeeisicsn tolling only the named Hupp PIaintii& Iea.ses. (Id. at T,122) Beck

Energy appealed the trial court's decision d^el'ining to toll the ]ca.ses of the proposed class

members (Case No. 13 IN40 16). (111. at 11123) Ile iiial court also denied the -1-lupp Plaintiffs'

I^'.'otion for Approval of N-otice to Class ajid Establishment of Mettic^^ of Service on Ati.gu:st: 8,

2013 . (Td. at ¶24)

'rhereafter, Beck Fner^,̂ v sought relief, in the Cou.t°t of Appeals, by filitig an

emergency motion for i^^jurictzve relief and mrker,^^^cy motion to set aside supersedeas bond.

Following aheatsng on the pendi^^g motions, tae C4uA of Appeals issued aJzidgment F-ntxy on

September 26, 2011 (Id. at T25) In its entry, the Cotkrt of Appea1s, among other things,

modi-fied ttie trial court's tolling order to hieItidv the Civ.R. 23(B)(2) class merrs:bers. (Id.) nie

Court of Appeals tolled the leases as of October 1, 2012, the date Beck Energy first filed a

motion in the trial court to toll the tezms of the oil and. gas leases. (Id.)

'Fcs date, all of the appeals arising from the trial court's decisions are presently

pending before the Severi.th District Court of Appeals and huve b^en fully briefed. The matter is

currently awaiting s^lieduliz^g for oral argument. On March 1. $g 2014, R^lator filed its Complaint

in Pnabibition and Manda.anus. The Cotnplaint, attacks the Cozut of Appeals' tolling ordm, on

constitutional gmurzds, and asks th.is Court to eqjoin enforcement and to vacate its order. (ld, at

$Sl (a) and (b)) Relator ass" a due process ehatlenge on the basis that it was not provided.
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notice of the lawsuit, notice of the tolling order, or provided an opportuniq- to opt-out saf the

class action. (id. at$42)

111. RESPONSE TO PROPOSITION OF LAW NO. l. Relator was not denied due
process because f^ is a member of an Ohio Civ>Ra 23(B)(2) class and therefore, has
no notice or opt-out rzghtss

Aa THE H Pi? CLASS A^
^EE. ONLY DEC.i, T^.`a^:^.' &ELIEF NTOT 1140NE'I''Y DAMAGES.

The Hupp Qiass action members satisfy the definition of a Civ.R. 23(B)(2) class'

because tizey requested only declaratory relief and a judgment qaa.ieting title in their Second

Amended Complaint. (Decision and Order (On Plaintiff's (sic) Motion for Class Action

Certification), Feb. 8, 2013, at pp. 11-12, attached as :Exhibit 4 to the Affidavit of Bruce A.

Claugus)

In Wcallilart Stores, Inc. v. Dukes, U.S. , 131 S.Ct. 2541, 2558, 180

L.Ed>2d 374 (2011), the Supreme Court exolaincd the nature of a (b)(21) class:

The key to the (b)(2) class is "the iudivisible na.ttire of the
injunctive or declaratory remedy warranted - the notion that t-he
conduct is sueb that it can be enjoined or declared unlawful only as
to all of the class members or as to nozie of thern" Nagareda, 84
N.Y.U.L.Rev,, at 132. In other words, Rule 23(b)(2) applies only
when a siiggle injunction or declaratory judgment would provide
relief to each member of the class. It does not authorize class
cez^^catiozi wh^^ each individual class ^^^^e-r would be entitled
to a different injunction or declaratory judgment agaLrst the
defendant. Similarly, it does not authorize class certification when
eaeh class member would be entitled to an individualized award of
monetary damages.

(Emphasis sic.) Icl. at 255'7e

"If [Civ.R. 23(A)l prerequisites have bmn met and injunctive or dec.iara,toq relief

has been requested, the action usually should be allowed to proceed under [Civ.R. 23(b)(2)1.1'

i In iua.ks,ug this argument, Beck EuMy does not concede that the trial coud properly certified a class ac.iion. Beck
Energy contin-ues to dispute that issuo :u an appeal that is cutTently pending before the Seventh District Court of
Appeals (Case Nos. 13 IVIO 3; 13 MO 11).
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^familton v. Ohio Savizagg Bank, 82 Ohio St..^d 67, 87, 1998-OW.as-365, 694 NZW 442, quoting

VvTright, Miller & Kane, Federal Practice and Procedure, Section 1775, at 470 (2Ed.1986). A

class certified under 23(b)(2) presents the most traditional justi.^.^catiars for class treatment,

namely "that the relief sought must perforce affect the entire class at once,'g Dukes, supra, at

255$,

The Sixth Circuit Court of Appeals recently explained, in Gooch v. I,ife Invertors

Ins, t"`o, of.rlm., 672 F.3d 402 (6th Cir.201 1), that contract cases are particularly suited for (b)(2)

class action certification, even where plaintiffs may also be reci-aesting monetary damages. Since

oil and gas leases are considered contracts, Gaoch supports the conclusion that the Hupp class

action satisfies (13)(2) class requirements. Harris v, Ohio Oil C^., 57 Ohio St. 118, 129, 48 MEe

502 (1897) ("Such leases [oil and gas] are contracts, and the terms of the contract with the 1aNv

applicable to such terms must govem the rights and remedies of the parties.")

The Gocach case acknowledged that (iS)P} certification is properly utilized when

^lairitiff`s seek a declaration about the meaning of a contract. Id. at 427. In Gooch, plaintiff

asked "the district court certify a `Declaratory Relief Class ... pursuazit to Rule 23(b)(2) . . e and at

such time as the ^^un deems proper, then certify the Restitution/Monetary Relief Sub-Class as a

class action pursuant to Rule 23(B)(3).' 9R (Emphasis sic.) Id.

The Sixth Ciruzt Court of Appeals concluded that "cerdt'ying declaratory relief

under R-uie 23(b)(2) is permissible even whenche decia.ratory re1ie.fserves as a priicate for later

mOnetatY relief, which would be certified under Rule 23(b)(3)." .1d. at 429. Thus, even if the

Hupp class action memhen, were requesting monetary daniages, wliich they clearly are not,

(B)(2) certi.^^atioai for purposes of interpreting the lease language was proper.
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The reason the Hupp Olass actzOn members never requested monetary r daina^^s

was becaiisw fneir ultimate goal in filing suit, as is Relator's goal herein, was to have the trial

court declare the G&T 83 lease void, as against public policy, so thcy could enter into new, more

lucrative lease deals. In fact, in its Decision and Order (Ot-i Plaintiffs (sic) lylot.zrsn for Class

Action Cattafication), the trial couz^ specifically found that the Hupp Plaintiffs reqxaested only

declaratory and iiot manetaa.y relaef:

I:dikevvase; meeting tl}e second reqi-lirer^eTc of Rule 23(B)(2), the
Plaintiffs are requesting ^eclarato"y relief fraw. the c<omt in the
form e^^^ quiet title action in favor of the landowners against ^^ek
Energy. 'I'he Plaintiffs are simplyr^questin.g that the court hold the
Beek leases void (which it has already done), and clear the
Ia:ndcs°wmers' title to the prc^pcAy$ once again vesting in t^^mn their
full mi-Tieral rights. As the ^^^^^aint does not even request any
form of monetary damages, the second requirement is easily met.

(Emphasis added.) (Decision and Order (On P1aint.i-ff s (sic) Motion for Class Action

Certification), Feb. 8, 2013, at pp. 11-I2, atYached^^.. as Exhibit 4 to the Affidavit of Bruce A.

claugu^^

However, in. order to position itself to make a due process argument^ Relator

asserts the Hupp class action zresnb= are itot "similz-rly situate&" because they allegedly have

indhiduai slander of title and monetary clai-ms, with oi.ly some cla," members having fhe right

to pursue the relief in question. (Memorandum in Support of Complaint for W-rit of Prohibition

and Wtat of Mandamus, Mar. 18, 2014, at pp. 14-1l; Complaint in Prohibitxoii and Mandamus,

Mar. 18, 2014, $17) This al"4.egation completely contradicts the relief the Hupp Plaantif'fs

requested as evidert"d by the trial cotirt's fmding that the Second Amended Complaint does izot

request any fo:rrm of monetary damages.

The I-iu:pp Plaintiffs have ncver asserted claims for slander of title or monetary

da.tnages - they have only ever sought declaratory and quiet title relief Further, provided the
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trial couft properly certified a class action, there has never beczi any doubt that all class zxt:ctnbers

are san7ilar1y situated (ix., lessors under a G&T 83 lease -where Beck Energy has n(yt driil4

prepared to drill, nor included thcir property in a drilling unit, during the lease's primary te€-m),

These two facts, the class actiorg members' request for declaratory and quiet title

reIief a^d the fact that the class members' interests are aligrzed, render this a (B)(2) class action.

Relator's attempt to convince 'ffiis Court otherwise, in order to bootstrap itself into d-tie process

notice, and opt-out rights it does not ofh^.:awise deserve, is m%sieadi:rtgn

B. CIirR^.. j^.,.̂JC2' Q^TLASS MENMERS HAVE NO DI1E PR6'JCESS NOT^^^ OR
O^^ C^UT TSL.

Relator's a.rg^ent that due process notice and opt-out t-ights must be afforded

Civ.R. 23(B)(2) class action members is wrong and contTad:icts a recent Supreme Caurt decision.

According to the Supreme Couil's recent proia^^^^ernent in Duk-e.s, supra, because the class

action z^^i-nbers are 23(,B)(2) class members, they do not possess any notice oa° opt-out due

p-rocess rights, which would necessarily include notice of atoiling order-. Dukes, 1:31 S.Ct. at

2558. Ohio has held sim- i:larly. See Ford Motor Crc-rZit Co. v, Agr^ival, 8th Dist, Cuyahcaga No.

96413, 2411--Ohirs-6474, 65, revd on other grounds, 137 Ohio St.3d 561, 2013wOhio-5199; 2

NLE.3d 238; Grass v. Standard Oil Cca., 45 Ohio iWsc. 45, 50, 345 N.E.2d 89 (1975); McDonal-d

°i^ Med. 1tdut. of'C.'IeveXand, J^ac., 8th Dist. Cuyahoga No. 33779, 1975 WL 182685, *3 (Ma.r>6,

1975).

The rea.sc,p- for this is because a (b)(2) class $s a mandatory class. Rule 23

"provides no opportunity for * * * (b)(2) class members to opt o4 and does iiot even Oblige * *

* [a] court to afford them notice of the action." (Ernpnasis added.) Id. at 2557, Notice and opt-

out rights are irrelevant to (b)(2) classes because "[wjhen a class seeks ati indivisible injunction

bezaefitti-ng all its rczenibers at once, there is no reason to undertake a case-specific inquiry into
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whether class issues predominate or whether class action is a superior method of adjudicating the

disptxte. I'redominatxce and superiority are self- evident." Id.

Rule 23"(b)(2) tioe.s not require that class members be given notice and opt-out

rights, presunaably berawe it is thotcgat that notice hez.s no purpose when the class is

taaczndatoq, and that depriving people csf their right to sue in thas rnatter cotnkplies with the Due

Arocess Clause." (Emphasis added.) Icl, at 25159. Only in the context of a 23(b)(3) class action

p.reciomin.s.te1y for money damages has the Ccsud fo-and the absence of notice and opt-out violates

due process. .Td.

Despite this clear proncrunc^icizt ftom the Supreme Court, Relator references

three cases in suppc?r? of its argument that CIv.R, 23(D)(2)2 r^quired the trial court to give notice

to class action members even though the court certified the class under (B)(2). However, na^^ of

Relator's cited cases support this wnclusion since the Hupp class act.formembe:.•s are a cohesive,

identifiable class that seeks only injunctive relief and not monetary damages.

Tl.^e first case Relator cites is Ifolmes v. Continental Can Co.; 706 F.2d 1144

(I. IthCiz•.1983). The Holraes decision presented a unique set of facts, The court: held the riglit to

apt9otit of the class, normally accorded only (b)(3) class members, must be extended to all

members of the (b)(2) class because the class lacked cohesiveness due to a small t-u.mp sum fund

that had to be d1vidW among a relatively large: class. Id: at 1160.

Sigaificaiitly, the Holmes court based its conclusion "on the federal class action

rule rather than on the mandates of the due process clause [and explained tbat". [a]lthough

2Olrics CzvK 23(D)(2 ) probides as follows: "tn the conduct of actions tcs which this rules Fsicj applies, the court
may xnalce appropriate orders: * * * (2) requiring, for the prntectian of the members of the class or otherwise for the
fair eoruiuct of the action, that notice be given in such mamger as tbe court may direct to some or all of the members
of any step in the action, or of the proposed extent of the jcidgmertt, or of tlse opporta.nity of members to signify
kvhethor they comider the represt-ratation fair and adequate, to intcrvene and present claixtEs or defenses, or otkaerwisa
to come into the action * * *"
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class actions must comport with constitutional due process, otir construction of subsmtion (b)(2)

tsbviates the need for a due process inquiry," Id. Themfore, due process did not rcquit-e notice to

the (b)(2) class members, but rather under these unique set of facts, the class action rule did.

The second case Relator cites is Planraed Parenthood Assra. of Cincinnati, Ina v.

Project Jericho, lst Dist. Hamilton Nos, C-860550, C-860659, C-$70015, C-860580, C-860577,

C-860$78, C-860825, C-870086, C-870150, C-870757, 1989 WL 9312 (Feb. 8, 1989), rev'd in

part, arff"d z^ part, 52 Ohio St.3d 56, for the proposition that cvcn in (B)(2) classes, noticeundcr

Ohio Civ.R. 23(D)(2) is sometimes required to satisfy due process rcqiaireme-nts, This case is

disti.nguishab1ic from the present matter and does not require that notice be gi -vcn to the Hupp

class action members under Ohio Civ.R. 23(:€))(2),

The Plaraned Parenthood case dealt wit'i ccrtificatscn of a defendants' class rather

than a piaintiffs' class. Id. at *6. Also, the defendants were not a cohesive, identifiable group

because they comprised vario^^s groups of picketers that were not actively coordinated and

supmised, under ^ic diretian of any specif cgroup. Id. The court of appeals found the

picketers were "such a^^ amorphous group that individuals I'Wcr^] not readily idcntaf-lablc.';

Id,

Because the defendant class mcinbcrs were aiot emily identified, the wurt

concluded defendants s1iauId have been. provided with notice reasonably calculatcd, -und:er ail

circumstances, to apprise therx2 of the pendency of the actiaii. T'he court of appeals explained:

[T;he class is so broad that aR persons who are served witli a copy
of the preliminary injunction are class members. Thias, members
of the class -vvlio did not violate the injunction after being s^^ted
are drawn into this aitigation as class members evcn though they
obeyed the injunction and did not do anything wrong. As a result,
it is higbly probable that aig-unber of class members would not
know that they are members of -the class since they did not violate
the irzjunction.
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Id. at *7.

Based er-n this deficiency and others, the court of appeals found the trial court

abused its discretion in dctcrrnining the cause of action should be certified as a^lass action. Id.

at *9. The I'lanned rareizthvvd decision does not support Relator's due process notice

ar e-at. In the present matter, the class of lessors is readily identifiable and cahcsivc.

'rhmfore, the reasons supparti^gg notice to the (B)(2) class, in Llae Planned Parenthood case, are

not present in the cui-e-^^^ matter.

Third, Relator relies on Lemon v. Internatl. Union of OperatiragEngincers, 216

F.3d 577 (7th Cir.2000} as a basis for requiring notice in a (B)(2) class. However, the Lernan

decision is also dzstingtiishable because it dcalt with a class that so-ught monetary damages in

aclditzon to equitable rc1i.ef; M at 58E3. Under those circumstances, thc- court of appea;Is vacated

the district court's (b)(2) class ccrtzficatior- order, apd r^^iandcd the case for the court to consider

aItcm.ativc class certification options since the monetary damages were not merely incidentm to

the requested equitable relief: Id. at 582. The Hupp class aciioii members do not rcqu^,-st

monetary dainsges in addition 'Lo declaratory relief. For this reason, Lemon Rs in.appf:cable.

Under the Supreme Court's dec€sior, aki Dukes, (b)(2) classes are not entitled to

due process notice and opt-caut rights. I"hc case law cited by R.clator presents unique factual

circumstances not present in the pcridizzg z^attcr and does not support Rcia:tcsr'^ arg.. ent that the

^ouTt of Appeals was required to provide it notice of the tolling order, under Ohio Civ.R.

23(D)(2), to satisfy due process req-uircmcnts. Rather, the controlling case law indicates properly

certified (B)(2) classes are not ontitlcd to any notice of the pending lawsuit, which necessarily

includes notice of a tolling order, nor are th.ey afforded the opportunity to opt-out of a class

action.
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C. RELAFOR sS A MEMBER Q!l, THE ^T. F^SS AND IS THL^^QRE BOUND
13'' THE COLa'I OF APPFALSa TOL,I_.iNi^ ^^P-R.

Relatwr is cuu°rentiy a member of aCiv.R. 23(B)(2) class action which Iza, no clue

process notice or opt-out rights.

Relator cites three cases, Smith v. Bayer Corp., U.S. 131 S>Ct, 2368,

180 L.Ed.2d 341 {2011}g Thorogood E>. Sears, Roebuck & Co., 678 F.3d 546 (7th Cir.2012); and

Hccstzng.s Murtagh v. Texas Air Corp., 119 F.R.C. 450, (S.D.Fi..1985), in support of its argument

that, as an absent class member, it cannot be bound if the class action is iicat properly oonducted.

Beck Energy does not dispute this general proposition of law that a pcrson or entity, not a party

to a lawsuit, cannot be bound by a court's decisions.

However, in inak:iag this argument, Relator a-voriooks the fact that it currently is a

rnember of the class and, as a current class action member, is bound by the Court of Appeals'

decisions made in this case. In fact, it would. be premature for this Court to conclude that the

trial court did not properly certify the class aotiorz and that Relator is not a proper party to the

class action because'both of these issues are presently pending beforo the Cov.it of Appeals.

Further, adequate representation of the class ensures that the due process rights of

absent class members are not violated. I-lrrnsbea°rv v. Lee3 311 U.S. 32, 61 S.Ct. s 15, 85 L.E. 22

(1940). Relator makes no cIaim that class action mmbers have not been competently and

effectively represented i-A this matter. Indeed, the trial court made a thoroug^i analysis required

by Civ.R. 23(A) when it determined that the named ^lupp Piaantiffs are qualified to represent the

class action members. (See Decision and Order (011 Plaintifr- s (sic) Motion for Class Action

Certification), Feb. 8, 2013, at pp. 4-16, attached as Exhibit 4 to the Affida-vit of Bruce A.

Ciaug€.-^s)
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nic trial court also found the Hupp Plaintiffs' counsel competent to represent the

proposed class meirtbers' interests. It1 at 16. The trial court spent an entire page of its Deczaion

and Order cxplaiaxing Attorneys Mark Ropcbcsok, Richard Zurz and James Peters' qualifications

fmdirzg them cornpetent to handle this matter as a class action. Id. The trial wur'c haviiig

coraoluded the narrged Ilupp Plaintiffs and their counsel ccfuId provide effective representation for

the class members, Relator had its interestsa competently and effectively Mrcsented at the

hearing the trial cs^u-rt conducted regarding Beck Energy's request for a tolla:ng order.

Therefore, Relator received the due process to which it was entitled as a Civ.R.

23(B)(2) class member - representation by the named Hupp PtaintifEs, with wbom its zntereb-

align, and representation by competent and effective counsel. A failure of due process only

occurs "in thosw cases where it cannot be said that the procedure adopted fairly ensures the

protection of the interests of absent parties who are to be bound," Id. at 42. As a (B)(2) class

member, Relator received its constitutional day in court.

D. ARTICLE 1 , ^ 16 OF THE OHIO CONSTITUTION DOES NOT MANDATE
iNO1:ICE AND AN O P P O R T U N I T Y T O flP'F ( 3 U I CSF A CIV.R. `Z3LB 2
CLASS.

This argument is nothing more than Relator's attempt to state its due process

argument in a different light. However, as previously explained, under Dukes, the (B)(2) class

action members have no notice or opt-out due process rights. Relator's reliance on Cullen v.

State Farm ^Wut, :4uto. Ins. Co., 1137 Ohio St.3d 373, 2013-OhiQ-4733, 999 N.E.2d 614 does not

support this conclusion nor does Relator's argument t^^at the landowners' class should have

ia.evea- been certified in the first place. (Memoranduxn i-n Support of Corrs.plai.nt for Wlit of

Prohibition and Writ of Mandamus, Mar. 18, 2014, p. 13)

In Cullen, the Ohio Supreme Court concluded the trial court abused its discretion

when it certified a (B)(2) class because the declaratory relief pla.ititi-ffs sought merely laid a
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four^a.dation that State Farm's practices were illegal and violated -fid:u^iary o^,^ligations, for a

subsequent individual determination of marsetary darnages. Id. at 1('>7. Therefore, the class did

not satisfy (B)(2) reqiizreinents for certification. Id. at 128. Relator also relies on Cullen for the

proposition that a class is improperly certified "wh^^^ some of the class members are no longer

policyholders and therefore, would not benefit ftom the requested declaration. (Memc^randuni in

Suppo-rt of Wnt of Prohzbiticstr and Writ of Mandamus, Mar. 18, 2014, p. 14)

C,'ullen is not dispositive of this matter. The Htipp class action members do not

request declaratory and monetary relief: The purpose of their class action has always been solely

for declaratory relief. Altho-agh Relator argues class action members may halze claira^s for

slojadex° of title if the leases are in fact fourtd to be void ab initio, these claims are not alleged in

the present Iavvsuit. Further, sucla claims co-ul_d never be part of a class action sitnpIy because

each property owners' damages would vary based on such factors as acres owned, lease rates at

the time tilacy could lzave entered into aneva lease, and the Iocatiati of their property.

Also, the Court of Appeals' tolling order prevents the situation disoussed, in

Cullen, where some class members would no longer qualify for class m^mbership> Tt^lfing,

niaiatairas ttic stat^i.s quo of the leases as of October ^. g 26l 12. The leases will remain in their

primary term, and t.?era is no ciatiger the leases will expire while tWs case is addressed t1xough

the appellate process.

Relator also asserts the Court of Appeals' tolling order triggered diie process

notice rights because the order extended the primary term of the class action members' leases.

(Memorand-czm in Suppo^, of Cr^mplaint for Writ of Pbohibitic►n and Writ ^^^andarmus, Mar. 18,

2014, at p. 15) The Tenth Distrzct Court of Appeals addressed a similar due process notice

argunnent in G'Zif^on Care Center, Inc. v, McKenna, 10th Dist. Fraraklin No. 80AP-149, 1980 WL
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353818 (Dec. 4, 1980), ca-neernirzg a (13)(1) or (B)(2) class member's right to notice ox a 60(B)

motion for relief from judgment<

in Clifton Care Center, plaintiff argued he was denied due process because he did

not receive any notices in the c1ass action proceeding, particularly a,.^ to the hearing for a motion

for relief fiom judgtnent. .1d. at *2<

'fhe court of appeals flatly rejected plaindfPs due process notice argment:

Cc,rxc1uding that appellant was not entitled to notice by reason of
class certification [because this was not a(13)(3) class fo-r money
damages], the remaining due process conside-ration is whether
notice to appellant of the heariaig upon appellee's motion for relief
after judginent was constitutionally mandated. The notice in
question was ozie which the c^uit clearly had diserdissziary
authority to require besernt (sic) under Civ.R. 23(D)(2). NVbiie the
notice was no doubt ordored o-ut of an abundance of caution for the
benefit of absent class members, we do not perceive upon ivhcat
basis it was constlt?itianally required. * * * Given the identity of
the common interests of all plaintiffs under the record, the
probability of effective representation of absent class m^^bem
contirzued to exist. From our review o,f,,the record, the
representation of all parties was competent azzd effective and no
contentiDn is made otherwise by appellant below or here. flenee;
irrespective of whether the iaoliee was received, appellant received
his constitutional day in court.

(Emphasis added.) .1d. at *4. See also McDonald v. Med. .li<.fitt. of Cleveland, Inc., 41 Ohio NCsc.

158, 169, 324 N.E.2d 785 (1974) ("If individual notice is not necessary to bind Rule 23(&3)(2)

class members tr, a final judgment, no individual notice is necessary for approval of this

setUezxzen.t.$')

The C'Ilf'ton Care Center and McDonald cases refute Relator's arvament that the

filing of the tolling order triggered due process notice rights. These cases establish that a

properly certified (B)(2) class is not etititied to a^^, notice, including notice of such proceedings

as a inotion for relief fro-m jiadgn:ent or approval of a settlmnent. As a(B)(2) class member,

Relator was not ent-itied to notice of the Court of'Appea4s' tolling order.
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For these reasons, Relator never possessed any notice or opt-out due process

rights that the Court oi`Appea,ls covild dez^lv when it issued its toflirzg order. Therefore, Relator

cannot state a claim entitling it to relief, and Beck EnergyF's Motion to Dismiss saiust be granted.

IV. RESPONSE TO PROPOSITION OF LAW NO. 2: Relator cannot satisfy the
necessary elements ^^^tfing it to a writ of prohi^ition.

A wr%t of prohibition is an "extraordinary remedy which is customarily granted

with caution and restraint; issued only in cases c^^^ecessity arisiaZg from the inadequacies of

other remeclies." State ex re1. flenry v. By•att, 67 Ohio SUM 71, 73, 424 N.E.2d 297 (138 1). The

p_ose of the urait is to restrain Ioaver mu.rEs from exceeding their jurisdiction and it is not

available as a substitute for a proceeding on appeal or to anticipate an ^^oncozis decision of a

lower court.'g State ex ^^et.I.?u& v. Comnaon Pleas Court of CtsyahCaga Cty., 133 Ohio St. 277,

281, 13 N>E.2d 233 (1938).

In order to be entitled to a writ of probibition, Relator rnust demonstrate, "(1) that

the co-urt or saffi.cer against Whom the wa-it is sought is about to exercise judicial or quasi-judicial

power, (2) that the exercise of that power is unauthorized by law, and (3) that denying aivrit will

result in -4z.ltzry for which no otlher adeq-uate remedy exists in the ordinaiy course of law.y3

Goldstein v. Christianse;z, 70 Ohio 5t3d 232, 234-235, 638 N.E.2d 541, citing ,S'tcctc, ex re1.

KQren v. Grogan, 68 Ohio St.3rl 590, 629 N.E.2d 446 (1994), Because of its extraordinary

nature, the Court will not grant a writ of prohibition "routinely or easily." State ex red'. Barclays

Barzk- 1^.^`.C v. Hamilton Cty. Court qf' Comman Pleas, 74 Ohio St.3d 536, 540, 1996-Ohzo-285,

660 N.E.2d 458 (1996). Rather, the right to prohibition "must be cleary and in a doubtful or

borderline case its issuance should be refused," State ex rel. Merian v. Court of Common Pleas

of Tuscczrawas Cty., 137 Ohio St. 273, 2:77, 28 N.E.2d 641 (1940). Thus, "[w]hen a court has at

least basic statutory jurisdiction to act and an appeal is ava.ilable, in the ord.ina.*y course of Iaw, a
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writ of prohibition will not lie." State ex rel Aycock v. Mowrey, 45 Oh.io SOd. 347, 352, 544

ME.2ci 657 (1989).

A. THE SEVENI'H DISTRICT COU^ I OF APPEALS L NOT ".ABOt7^' TC^
EX:^RCiSE 3UII^ ^^JA^ __

Relator cannot satisfy the first element necessary for a writ of prohibition.

Namely, Relator cannot dernonstrato that the Court ofAppeais is :`sxhcaut to" exercise jtzdicia.i or

qaaasi ;jud:zcia1 rsciwer because the actions Relator seeks to prohibit are embodied in an existing

tolling order that the Court ofApiaoais modified on September 26, 2€3130 Writs ofprohabitxon are

not memt for revievari:^g the regularity of acts already pe-rformed.

As this Court explained in ,5'tatf-, ex rel. Moss v. Clair, 148 Ohio St. 642, 76

N.E.2d 883 (4.947);

A writ of prohibition may be awarded only te-) prevent the unlawful
u.sutpa.tion of j-urisdictios and does not lie to prevent the
erffoa°cement of' a claimed erroneous jud'gmenP previcausly entered
or the administrative acts foilowi-ng the rendition of a ju€igrnent
* #*. It may be invoked only to prevent proceeding in a matter in
which there is an absence of jurisdiction and not to review the
regulapiPy qf an act alreadyper"ormed<

(Ernphasis added.) Id. at paragraph one of the syilabus. See also State ex rel. Stove Co, v.

^^fflnbeny, 149 Obio St. 400, syllabus, 79 N.E.2d 123 (1948) {"Pr6hii3iLion Wii1 not lie to

prevent the enforcement of an order of the Industrial Commissi.oti, claimed to have been

rendered without jurisdiction, where at the time such writ is sought the order is a£'ait a.ccompli,")

Ignoring this fiuidamental aequirenient for a writ of prohibition to issue, Relator

asks the Court to vacate the Court of ^^p ",s' September 26, 2013, Judgment E-ntry.

Speoi-fricaliy, Rolator asks the Court to permanently enjoin the Court of Appeals from enforcing

the tolling order and to vacate the toiling order to the extent that it applies to it. (Complaint in

I'rohibition and: Mandamus, Mar. 18, 2014, at ^1i51(a)y (b)) Thus, Relator's Complaint asks this
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Court to -undo an order the Court of Appeals already made and enforced as of September 26,

2013.

Relator justifies its requested relief by attau^g how the trial court handIed

certification of the class action in this matter. Relator claims it was deriied due process because

it did ziot receive notice of the olass action proceeding, notice of the tolling or.der, -nor was it

given an oppoittanity to opt otit of the class. (Id: at ^, 42) Indeed, Beck Energy also disagrees

with the manner in wbiclx the trial court certified this matter as a class action and has challenged

the trial court's decision on appeal. Specifically, Beck Energy appealed the tiia1 court's decision

to certify a class action challenging tbe timing of the trial court's class action certification order

(a.e., the trial court certified the class action after it granted. summary j-udgment i-n the flupl)

Plaintiffs' favor) as well as the definition of the proposed class.

hi an. effort to move this matter along in order to comply with the 180-day "cure

period," Relator irnproperly seeks to use prohibition to bypass the appellate process that is

already well underway. In fact, the issues Relator raises in its Canipiaint in Proliibiti€^n and.

Mandamus are isstaes that the patties already briefed and will be directly addressed and decided

by the Couft of Appeals. Because prohibitio:^ is a preventative and not acorreci;ive remedy, it

cannot be used to circumvent the appellate revie`v prcacess. See State ea° rel. Celebrezze iJ. Butler

Cty. Cortimon Pleas Court, 60 Ohio St.2d 188, 290, 398 N<E.2d (7979), wboreiti tws Couft

ez^plained:

"Prohibition is a preventative writ rather than a corrective reinedy
and is designed to prevent a tribunal from proceeding in a matter
whicii it is not authorized to hear and determine. * * * It cannot
be iised to review the regularity of an act already performed."
State ex r•e1. Stefanick v. Municipal Court (1970), 21 Ohio St.2d
102, 104, 255 N.E.2d 634, 635. 'I"bus, prohibition cannot lie here
to correct any errors made by a respondent court. * * * We
express no view in the correctness in respondent court's
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determinations. Our on'ly ccBncern. is the correctnesW in granting a
writ. If there were errors or defects by reslsorxdent courf, there is a
suitable remedy by way of appea:t. It is well-settled that
prohibition. does rxot function as a substitute for an appeal. State ev
rel. Rhodes v: Solether (1955), 1 62 Ohio St. 559, 124 N.E,.2d 411.

Further,er, in siipport of its request for a writ in prohibition, Relator references only

one case, State ay reL Xews Herald v. Ottawa £`tj^ Court of Comrnon Pleas, Juvenile Div., 77

Ohio St3d 40, 43, 1 ^^^^Ob-io-354, 671 N.132d 5. Tne remaining authority cited by Relator

coneem^ class action case law. ReIatcvr relies on the News ^`^erszld case for the proposition that

"an action seeking a writ of prohibition is the praper vehicle to challenge the constitutionality of

a lovver couit's order by non-parties affected by that orcier." (Memorandum in Support of

Complaint for 'Writ of Prohibition and Writ of ^^ndan-ius, Mar. 18, 2014, at p. 17) Relator

claims its position is directly analogous to that of a non-party. (Id.)

Relator's reliance on the News Herald case is zraisplaQesa because it has absolute-ly

zics a^spiicaticsn to the facts presented herein. tn fact, the News Herald case hcld #ha3: awnt of"

prohibitio-n was the appropriate -remedy to challenge the constitutionality of a gag order

preventing nonparty newspapers from publishirsg cc-rtain in:fcarnatiran 1awfuIiy gathered by thein

in judicial proceedings that were open to the public. Id. at 44. The Caurt based its rmonang on

that fact that "°historicailv, it has been held that prohibition is the only mmecly available to

nonparties lwho wish to challenge an order which restricts the rights of ftee speech and press of

such ncauparties." (Emphasis added.) Id. at 43.

Thus, the Court's focr.is in such cases is iiot on -whether the party filing the writ is

a n°sn-paztyg but whether any other remedy exists in. the ordinary course of law that wowd afford

the non-party the reliel'it seeks. Because an appeal is currently pending in the Court ofAppea1s,

and Relator is a class action member and thmfore, a party to the a1s1sea1, it has an adequate

remedy in the ordiziary course of law. The grant of an extraordinary writ is not required.

90797338-1 122585.00-4)(172 20



Relator also argues throughout its Complaint in Prohibitian and Mandamus and

the Memorandtam in. Support of its Complaint that it was not provided notice and an opportunity

to opt-out of the class action suit. By making this argument, Relator essentially concedes that it

is part of ttze class actzon that is currently peiiding before the ^ourt. of Appeals. For these

reasons alone, Relator's Complaint must be disinissed and the appellate process allowed to

resolve the issues presented herein.

B. THE SEVENTH RlST^.^QL COURT OL AP PEALS plp I^C3T LACK
JUP,JSDIQIJ0^.

Relator also ^anncst establish that the Co-uzt of Appeals' actions are unautharized

by law. It is fundamental that a case in prohibition tests "solely and only" 2he subject-matter

:3tarisdaot%on of the respondent. See State ex r°eZ, Eaton Corp, v. Lancaster, 40 Ohio St.3c^ 404,

409, 534 t^t.E.2^, 46 (1988). Relator does not ch^.Ileixge the s^abj^ matter Jux^.sdictic^.rz ^^f the

Court of Appeals in its Conipiaint i-a Prohahifiioii and Mandamus or in its Memorandum in

Support of its Complaint. Rather, Relator only challenges the enforcement of the tqthng order as

applied to C^atigus Fam-ily Farm, L.P., with the eol€^ pm-pose of evading the tollikg of its lease in

order to satisfy fne 180-day "cur^ ^criod." (See Complaint in. Prohihition and Mandamus, Mar.

18, 2014, at 151 (a)9 (b).)

However, even if Relator did challenge the Court of Appeals' subject matter

jurisdiction, in the absence of a "patent and unambiguous" lack of jarisdiction, the CaUA of

Appeals "can determine its own jurisdiction" and a party ec-ntestang that jurisdiction has an

adequate remedy by ap^eal. State ^x rel, Bell v. Pfe%'^ry 131 Ohio St.3d 114, 2012-Ohio-54, 961

N.E.2d 18 1, fl 1 %
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C. RELATOR DOi;S NOT LACK A3E UATE REMEDl£5AT LAW

Final1Y, Relator is not entitled to a writ of Prohibition because it has adequate

legal r^edzes. "Prohibition v>ill not lie to prevent an anticipated erroneous judgment." ^.^`tczte ex

a°el ,d'ones, v. Suster, 84 ^.3hio St,3d 70, 74, 701 N.E.2d 1002 (1998)A Nor is prohibition a

stibstitute for an appeal. Stczte ex rel. Ragozine i1, Shaker, 96 Ohio St.2d 201; 2042-Obia-3992,

772 N.E.2d 1 ].92, 17. See also State ex rel. XaIIs v. Rz¢.vsra, 96 Ohio St.3d 410, 2002-0hio-A-9Q'7y

775 N.E.2d 522, 1128 ("Prohibition NviTl not issue as a substita:ite for appeal to review mere errors

in judgment"); State ex re••l. Gaydosh v. Twinsburg, 93 Ohio St.3d 576, 578, 757 N.E.2d 357

(2001) (appeal of an order denying intervention afl:er afinal: judgment is an adequate remedy in

the, ordinary course of law that bars a writ of mandamus); State exre1. Denton v. Bedi^gbaus, 98

Ohio St3d 298, 2003-C.)hio-861, 784 N.E.2d 99, I(28 (nioticsn to intervene and appeal fram any

adverse judgment constituted an adequate remedy in the ordinary course of law that precludes a

writ of iraanclam.-u;s); McClellan ir> Mack, 129 Ohio St.3d 504, 2011>.Ohio-4216, 954 N.E.2d 123,

12 (res judicata is not an appropriate basis for extraordinary relief because it does not divest a

#,ri.al court of jurisdiction to decide its applicability, and the denial of the defense of res judicata

by the trial court can be adequately challenged by post judgmexit appea.l).

Beck Fue:gy appealed the trial cta-cirt"s handling of class certification. Beck

Energy specifically challenges the class definition and the fact that the trial cotu-t certified the

class action after it granted. summary judgment in the Hupp Plaintiffs' favor. The issue of

whether the trial c<ou-rt properly cc:rtafied the class is aii issue currently pending before the Court

of Appeals, and therefore, Relator has an adequate remedy at law. Relator is unable to satisfy

any of the necessai-y eIeme^^ts entitling it the relief it requests in its Writ of Prohibition,

Therefore, Beck Eaierg-y requests that the Court dismiss Relator's Writ of Prohibition,
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V, PROPOSITION OF LAW NO. 3: Relator cannot satisfy the necessary elements
^ntit` g it to a writ of mandamus<

Many of the reas^iis discussed above, with regard to Relator's request for a writ

of prsslubition, edso support dismissal of Relator's request for a writ of mandamus. Like a writ of

prohibition, awrft of mandaraus is an. extr^^rdina-ry remedy, and it should be graiited only under

exceptiotaal eircumst^ces. State " reZ. Crabtree v. 1^'rartklin (;ty. Bd ofRealth, 77 Ohio St.3d

247, 249, 673 N.E.2d 1281 (1997). To be entitled to a wiit of an:andaimus, are1ator must prove

that (1) tliie respondent ha,.^ a clear legal duty to perform the act r^..quested, (2) the relator has a

clear legal right to the relaeff requested, and (3) the relator has no plain and adequate renn:e€y in

the ordinary court of the law. State ex rel Bennett v. Bds. oj'Edn,, 56 Ohio St.3d 1, 2-3, 564

N.E.2d 407 (1990).

Relator sets forth the sani^ arguments raised i-n its Propositions of Law Nos. I and

2, namely: (x) it has no adequate reniedy at law; and (2) the Cowt of Appmls' issuance of the

tollirzg; order Nvas a gross abuse of dasc;retiort, arbitrary and unconscionable allegedly because it

denied Relator its due process notice and opt-out raglats. (Memorandum in Support of Complaint

-for Writ of ProMbitian and 'ATrzt of Mandanius, Mar. 18, 2014, at pp. 19-21 )

Beck P-nergy addressed Al of these arguments in its responses to Propositions of

Law Nos. 1and 2 and vil:I not reiterate the reasons why Relator's arguments lack merat> Relator

cannot satzs4, the necessary elements required to entitle it to relief under its Wr.it of mandt^,as^s.

For these reasons, Beck Energy requests that the Court grant its Motion to Dismiss Relator's

Writ of Mandamus.

VI. EQUi"I"i^ COMPELS DISMISSAL OF RELATOR'S C;`OMPLAINT.

Not ozily has Relator failed to establish the necessary elements for prohibition and

mandamus, btxt equity requires the ^^^it dismiss Relator's Complaint. The focus of Relator's
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Copiplain:t is the Court of Appeals' toliing order. However, the tolling order is necessary to

rnaintain the viability of the leases while the Court of Appeals decides the pending, appeai.

Wittiout the tolling order, many of the leases may expzro Whiie the legal issues presented are

reviewed on appeal, as evidenced by the fact that, without the tolling order, Relator's lease

would have expired at midnight on February 3, 2014. (Complaint in. Prohibition at^^ Mandatwus,

Mar. 18, 2014, at T31) Thus, one ptirpnse of the tolling order is to prevent mootness.

The application of the mootness doctrine to expir.d leases is most commonly an

issue found in landlord/tenant ciispi..tes. See Schwab v. Lattimore, 166 Ohio App.3d 12, 2006w

Ohiav13"12, 848 ME,2d 912, (lst Dist.); Haven flous^ iVanor l;td, v. CTa5el, 6th Dist. W^d No.

Vv-D-02-073, 2002-Ohio-6750, ^19,

The d-uty of a court of appeals is to decide controversies between
parties by a judgment that can hc ca.ried into effie.ct, and the COaa^
need not render an advisory ophs.ior, on a moot quest~ion or a
ciuesti.a^n of law that cannot affect the issues in a case. Ilius, when
circumstances prevent an appellate court from granting relief in a
case, the mootness docYnne precludes s.onsideratioxi of those
issues.

Schwab, supra, at q,110. A lease that expires during the pendency of the appeal renders the appeal

moot.

Tz addition to preventing ma4stness-, the tolling order also serves an equitable

purpose. "['i"lhe extensive review of Ohio case law provided by the Parties makes clear that

tcaliing is appropri.atc only after the Court has ruleci on the validity of the leases." Cameron v.

Hess Corp., S.D.Ohio No. 2.12-CV-(}0I68, 2014 AVL 366723, *1 (Feb. 3, 2014). In the present

matter, the trial wtart ruled on the validity of tfi^ G&T 83 lease on July 12, 2011,when it gra.sated

the Hupp Plaintiffs' Motion for Stammary Judgmeait. Bec:k Erie:r^,̂ y filed its initial request to toll

the Hupp Plaintiffs' leases on October 1, 2012, before the trial court cerdfied this lawsuit as a

class action.
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A.-fter the trial ouurt further defined the class in aJaxdgznent Entry issued on

June 10, 2013, following a limited remaud from the Court of Appeals, Beel- Energy moved on

July 16, 2013, to toll the class action members' ^oases. The Court of Appeals extended the

tolling order to the class action members on September 26, 2013, making the tioHing order

offeoti-'ve as of October 1, 2012. All of this occurred after Ithe trial court found the G&T lease

void. Therefore, in issuiiig the tcslling order, the trial coui-t complied with prior court precedent

on the issue.

Also, Relator is a member of the class that filed this Iawsuit arsd it is disingenuous

for Relator to now claim that Beck Energy does not have the right to toll the running of the

leasos,while it challenges t.lie trial court's decision through the appellate proces,. IJnde.r such. a

scenario, if Beck Energy iFs correct in its asserdor^ that its leases do not violate public policy, it

"may win the battle, but lose the war" if its leases ^xpire and lcssors onter into new leases before

this matter is conclusively decided on appeal. T1-ioref"ore, eqziity reclttit°os that tne Court grant

Beck Energy's Motion to Dismiss Relator's Complaint in Prohibition and Mandamus.

VII. CONCLUSION

Relator is a member of a Civ.R. 23(B)(2) cl;ass. Its membership in this class

affords it absolutely no due process notice or opt-out rights, which would also include notice of

the Court of Appeals' tolling or.der; Relator's interests are cuzently adequately and effectively

reprosented by the Hupp Plaintiffs' class action counsel, which also represented Rela.tor's

interests at the time the Court of Appeals issued the tolling order in this matter. Because Relator

has an adequate remedy at law, by way of the appeal that is currently peitding in the Seventh

District Court of Appeals, Relator's Complaint in Prohibition and Mandamus must be d'zsmissed

for failure to state a claim upon which relief can be granted.
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