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IN THE SUPREME COURT OF OHIO

Disciplinary Counsel,

Relator,
CASE NOG. 2014-0197
V.
RELATOR’S ANSWER TO
Scott Clifford Smith, : RESPONDENT’S OBJECTIONS
Respondent.

BELATOR’S ANSWER TO RESPONDENT'S OBJECTIONS

Now comes relator, Disciplinary Counsel, and subimnits the following answer to the
objections of respondent, Scott C. Smith, to the findings, conclusions and recommendation of the
Board of Commissioners on Grievances and Discipline {the “Board™). Relator has attached the
Board’s Findings of Fact, Conclusions of Law and Recommendation (the “Findings™} hereto as

Appendix A, See, S. Ct. Prac. R. 6.2(BY5(b).

STATEMENT OF THE CASE AND PRELIMINARY MATTERS

Cn July 11, 2011, relator, Disciplinary Counsel, filed a single-count complaint alleging
professional misconduct against respondent. The Board certified relator’s complaint on August
16, 2011, and respondent filed an answer to the allegations on or about September 26, 2011, The
formal complaint arose out of 4 grievance filed against respondent by Weston Hurd, LLP (the
“Firm™}, respondent’s former law firm, originally on or about August 29, 2007. On or about July
16, 2008, relator closed his investigation of the allegations because the Firm and respondent were

participating in mediation and respondent had been unwilling to provide a detailed response to



the allegations. In the winter of 2011, relator received a letter from Harry Sigmier, a partoer at
the Firm, inquiring as to the status of the investigation, Relator subsequently learned that the
mediation had completed without resolution and opted to reopen his investigation at that time.

During the proceedings on this matter, respondent filed numerous pleadings, including a
motion for summary judgment, a motion for a protective order seeking to stay discovery pending
the outcome of the motion for summary judgment, a motion to strike relator’s attachments to his
response to the motion for summary judgment, a witness Hst, which disclosed only respondent
and Steve Brigance as witnesses, a2 motion in limine, which was filed with the Board on January
28, 2013, but which was never served upon relator’, and a8 motion in lmine excluding the
testimony of Steve Brigance, the one other witness that respondent indicated he intended to call
at the hearing,

On July 24, 2012, the panel chair denied respondent’s motion for summary judgment as
well as the motion to strike. See, Appendix B - Entry on Respondent’s Motion for Summary
Judgment and Denial of Motion to Strike filed July 24, 2012, As one basis for her decision, the
panel chair noted that, because BCGD Proc. Reg, 5 only permitted a unanimous panel to dismiss
a case and that there were no provisions for consideration of a motion by the unanimous panel
prior to the hearing, Civ. R. 56 (C) and a motion for summary judgment was not practicable and
not permitted under the rules. The panel chair did not solely rely on the procedural technicality
as the basis for the denial of the motion; she additionally analyzed whether a question of material

Tact existed and determined that one did exist.

' Respondent orally argued the motion in limine filed on fanwary 31, 2013 at the outset of the hearing on February 4,
2013, Prior to that time, relator was entirely unaware of the motion and only saw it for the first time the following
day when respondent’s counsel had his assistant email it,



Respondent requested only three subpoenas during the proceedings - one for Carolyn
Cappel, Victor DiMarco and Randy Wetzel. The subpoenas duces tecum issued to Cappel and
DiMarco were issued less than one week before their agreed-upon and previously scheduled
depositions and required the witnesses to provide 49 separate items. The subpoena duces tecum
issued to Wetzel was filed on January 28, 2013 at 3:31 p.m., less than one week before the
scheduled hearing, and required Wetzel to produce 49 separate items by 10:30 am. on J anuary
31,2013, The panel chair properly granted relator’s motions to quash the subpoenas given the
lack of time provided io the witnesses to comply with the request. In her entry granting relator’s
motion, the panel chair specifically indicated that “Respondent has had ample time to request
these documents in a proceeding that has been pending before this Board since August 2011 ....7
See, Appendix C - Entry on Relator’s Motion to Quash Subpoena Duces Tecum I[ssued to Randy
Wetzel filed January 31, 2013,

During discovery, respondent deposed Cappel, DiMarco, John Geodman, general counsel
for Altercare, and Mary Cibella. Respondent issued no subpoenas to Weston Hurd, Altercare,
Covenant Care or Golden Living seeking the production of documents that he believed had not
been previously provided. He issued no subpoenas requiring any other individual, including
Steve Brigance or any third-party administrator, to produce any documents or to appear and
testify at the February 4-6, 2013 hearing,

A three-person panel of the Board held a three-day hearing on this matter, beginning on
February 4, 2013 and concluding on February 6, 2013. At the conclusion of the hearing, the
panel requested that respondent’s discovery depositions be entered into evidence as exhibits,
See, Respondent’s Exhibits (“Resp. Ex.”) 19 - 22. The panel further indicated that it intended

to keep the record on the matter open until it had had a chance to review the voluminous



materials entered into evidence and determine whether any further testimony was needed. On
March 12, 2013, the panel ordered the parties to submit their closing arguments in writing by
April 11, 2013, Relator submitied his closing argument on April 11, 2013; respondent filed his
closing argument the following week, on April 17, 2013. On February 4, 2014, the Board issued
its findings of fact, conclusions of law and recommendations, recommending that respondent be

suspended from the practice of law indefinitely.

STATEMENT OF FACTS

Respondent’s Statement of Facts contains many assertions that are factually unsupported
by the evidence and, rather, are part of a continuing attempt to vilify the Firm for filing 8
grievance and relator for pursuing the formal complaint against respondent. Respondent recites
these unsupported assertions in his Statement of Facts contained in his objections as if his
version of what occurred is undisputed. Respondent’s testimony at the hearing was entirely self-
serving, and respondent offered no evidence substantiating his position.

The allegations in relator’s formal complaint against respondent arose out of respondent’s
billing discrepancies that the Firm, respondent’s former employer, discovered in respondent’s
billing practices. Respondent had been employed with the Firm since 1989, beginning as an
associate and becoming a partner in 1996, From 2004 until his resignation in August 2007,
respondent served as the managing partner of the Firm. During his tenure at the Firm,
respondent cultivated a long-termm care practice and served as head of that practice. Transcript of
Hearing (“Tr.”), p. 482. Golden Ventures fk/a Beverly Enterprises (“Golden Ventures™) was
respondent’s first long-term care client; it continues as a client at the Firm today. Tr., pp. 331-

332 and 482. Victor DiMarco joined the Firm in 2000 working as an associate and, in 2002,



began primarily working with respondent and the long-term care practice group. Tr., p. 330. In
2007, DiMarco became a partner in the Firm and continued working with respondent in the long-
term care practice.

At the Firm, the attorneys were required to submit written timesheets recording the
amount of time spent on any particular client matter, the day on which the attorney performed
the services and a narrative description of what work the attorney completed. Tr., p. 306, These
hand-written time sheets were subsequently input into the computer. Thereafier, the accounting
department generated a proforma or “BIM”, which contained a representation of all of the work
completed on a particular client’s case by any attorney or paralegal within the firm. The BIM
was distributed to the originating partner for review; only the originating pariner received these
BiMs for review. Tr., pp. 340-341. At the disciplinary hearing, DiMarco testified that the
manner in which he recorded his time for the long-term care clents, Golden Ventures, Altercare
and Covenant Care, from 2005 through 2007 was consistent with the way the Firm required its
attorneys to keep records. Tr., pp. 339-340. Likewise, he continued to record his time in the
same manner for Golden Ventures and Covenant Care following respondent’s exit from the firm.
DiMarco unequivocally testified that respondent never advised him to bill the long-term care
clients in a different manner. Tr., p. 342, Golden Ventures, used a proprietary system known as
Serengeti and required its outside counsel to submit their invoices on Serengeti. The invoices
downloaded onto Serengeti were exactly the same as those created by the firm. Tr., p. 308. The
other clients did not use a similar electronic billing system. Tr., pp. 173-174, 341,

In March or April 2007, DiMarco discovered certain billing irregularities by respondent
and brought these to the atiention of Sigruier, another partner in the Firm. Tr., pp. 350, 352.

Prior to becoming a partner, DiMarco did not have access o the BIMs or a client’s final bills and

(4]



was unaware of any problems in respondent’s billing. Tr., pp. 349-350. Generally, only the
originating partner, in this case respondent, had access to and reviewed the BIMs and final
invoices. Tr., pp. 340-341. At the hearing, DiMarco testified that what he discovered when he
looked at the bills was “frightening.” Tr., p. 350.
Could you describe what you saw in those bills?
Al Billing and entries and time charges that just didn’t
make any sense relative to what was being — what
was going on in the file and the status of the file.
Could you give an example?
Al Sure. Discussions, telephone conferences with
experts when we didn’t even have experis at the
timse. [ think I saw one attendance at a pre-trial on a
case that wasn’t even in suil. A telephone
conference with the court checking the statuson a
summary judgment three or four days after it was
granted. Things of that nature. A lot of stuff with
nurses, expert - nurse experts and doctor experts.”
Tr., pp. 350-351.

Sigmier subsequently advised the management commitice of the issues. Resp. Ex. 20 -
Dieposition of Carelyn Cappel, p. 10. The management committee commenced an investigation
of the situation and, over the next several weeks, reviewed billing material, such as respondent’s
timesheets and billing statements, in order to determine whether work that had been billed to the
clients had actually been completed. Tr., pp. 48-49. The issues relating to respondent’s billing
were limited to three separate long-term care clents, Altercare, Golden Living and Covenant
Care. Tr., p. 144,

Upon completion of the initial review, the management committee retained Mary Cibella

to assist it with the review, Tr,, p. 49. Following Cibella’s advice, the committes selected five

of respondent’s case files, three closed and two open, 1o review in detail. Tr., p. 50; Resp. Ex.



20, p. 20. Cappel, then the assistant managing partner at the Firm and a member of the
management commitiee, independently reviewed the five files in their entirety, comparing the
work that respondent claimed to have completed on the invoices with the materials in the case
files. Timothy Johnson, the Finm’s risk management partner, and Cibella likewise reviewed the
files. Tr., pp. 52-33; Resp. Ex. 20, p. 20; Resp. Ex. 22 — Deposition of Mary Cibella, p. 31. The
five files were Robert Seigmund, Deceased v. Edgewood Manor Nursing Home, et o, Ottawa
County Court of Common Pleas, Case No. 06-CVC-087; Margaret Maxey, ef al, v. Altercare of
Canton, Stark County Court of Common Pleas, Case No. 06-CV-03231; Stephen Lawson v.
Altercare, Medina County Court of Common Pleas, Case No. 03-CIV 0980; James Hanson, et
al,, v. Valley View Nursing & Rehabilitation Center et al., Summit County Court of Commen
Pleas, Case No. 2005-03-1379; and, Johm H Heppmer, et al., v. Beverly Enterprises-Ohio, Inc.,
et al., Lake County Court of Common Pleas, Case No. 03 CV 002059.

On July 23, 2007, after thoroughly reviewing each of the five files, the management
committee met with respondent regarding its concerns. Tr., pp. 72-73. Thercafler, Johnson and
Cibella met with respondent for two days, going through each of the five files. At that mesting,
respondent admitted that the billing records were not accurate, explaining that the nursing home
clients involved in the five files purportedly required him to bill his legal time by category
according 10 a set legal fee budget. Tr., p. 77, See, also, Resp. Ex. 22, pp. 37-38. Respondent
further explained that his clients were fully aware of respondent’s billing practices, encouraged
such practices and accepted them, Tr., p. 77.

Prior to the hearing, respondent never asserted that the third-party administrators and not
Golden Ventures, Altercare or Covenant Care were his clients. Tr., p. 607, see, also, Resp. Bx.

20, pp. 39-41. Prior to the hearing, respondent never argued that the clients would be unaware of



the billing instructions because the third-party administrators guided his actions. Rather,
respondent clearly indicated that the clients, Golden Ventures, Altercare and Covenant Care,
fully knew of and approved respondent’s actions. Notably, even in the affidavit submitted by
respondent with the Motion for Summary Judgment, respondent indicated “[t]he clients were
experts in long-term care, expert lawyers for each client received bills monthly for each case,
were intimately involved in each case and approved each of these billing requirements....” See,
Appendix D, 9 4. During the trial deposition of Paul Killeen, senior vice-president of litigation
for Golden Ventures, respondent never asked Killeen any questions regarding third-party
administrators nor did he question Goodman about third-party administrators, either during
Goodman’s deposition or during the hearing,

When the Firm contacted each of the clients at the end of August 2007, none of the
clients supported or agreed with respondent’s position. Tr., pp. 86, 148, 165 and 232-233. See,
also, Resp. Ex. 20, pp. 39-41. As Johnson explained, each client specifically emphasized the
need for their outside counsel to write down an accurate description of the time.

Al ... And then we basically told him ~ told them, best we
could, what Scott was relating 1o us as his explanation for
these entries and asked them if that was in keeping with
their billing guidelines and with their permission.

And sticking to the first one, whichever the two out of town
ones there was, they were very emphatic and clear to us
that their billing procedures were that vou are to write
down an accurate description of the time and the correct
amount of the time spent on what was done and that there
weren’t any — one of them said there maybe some of these
instances where there were these attorney general things or
something that they would have asked kit to bill to g file
because whatever reason, they didn’t have a special file on
those. But nonetheless, those would have had to be

described accurately, you know, in that file and billed to 2
separate file.



Tr., pp. 86-87.
Respondent voluntarily resigned from the Firm on August 16, 2007, Rel. Ex. 35, The

Firm commenced remediation measures with each of the clients involved, eventually repaying

the clients over $350,000. Tr, p. 96.

RELATOR'S ANSWER TO RESPONDENT'S OBJECTIONS

BRESPONSE TO OBJECTION A

THE BOARD DID NOT CONSIDER EVIDENCE ON MATTERS SPECIFICALLY
EXCLUDED FROM THE HEARING BY THE PANEL CHAIRPERSON,

In his fivst objection, respondent alleges that the Board improperly considered evidence
that had been excluded from the hearing by the panel chair. At the outset of the hearing on
February 4, 2013, respondent orally argued a motion in limine that had been filed the prior week.
Respondent argued that relator’s presentation should be limited to the five specific clent matters
identified in relator’s complaint. The panel chair granted respondent’s motion, and throughout
the hearing, relator complied with the panel chair’s order. Respondent acknowledged relator’s
acquiescence to the order on page 19 of his objections — “Relator presented its case within the
limits established by the Panel Chairperson’s ruling on the Motion in Limine.”

It is difficult for relator to address respondent’s objection that the panel and the Board
improperly considered evidence outside of the five cases identified in the complaint because
respondent does not point to any specific instance in the Findings or the hearing transcript where
this occurred and relator can only speculate as to respondent’s rationale.

In the Findings, the panel discussed the most pervasive misconduct alleged by relator,
which was referred to as “ditto” billing throughout the hearing. Where respondent engaged in

disto billing, he would include duplicative billing on his hand-written timesheets, billing multiple



matters for completing the exact same work on the same day, frequently for the same amount of
time, despite the fact that the matters were at different stages in the representation and often
involved multiple clients. Tr., p. 406. See, also, Resp. Ex. 20, pp. 16-17. The panel referred to
this ditto billing twice in the Findings. Analyzing Johnson’s testimony, the panel indicated that:

He also noted a *disturbing number’ of instances where

Respondent had recorded the same time entry and narrative on

muitiple files on the same day using ditto marks. /4. at 68, 70.

See, e.g., Relator's Ex. 37, BBBR, Bates Stamp 009433-009434,

Johnson testified that, in his experience, it ‘would be extremely

urusual to have the same event happening at five or six files all of

the same day.” Hearing Tr., p. 68.
Findings, p. 6, 114. Determining that relator had established clear and convincing evidence that
respondent violated DR 2-106, the panel! indicated “Relator presented evidence that Respondent
repeatedly billed multiple files in the same amount of the same day although those files were at
different stages of litigation”. Findings, pp. 15-16, 936. It is only with regards to the ditto
billing that there was any reference to any matter other than the five client matters identified in
relator’s complaint and such reference was solely to explain the type of misconduet that occurred
in the five client matters identified in the complaint. At the conclusion of the hearing, relator
redacted the names of any other matter from the stipulated exhibits the parties agreed to during
the hearing. Respondent’s argument that these exhibits should have been removed from the
relator’s exhibit books and that the panel was precluded from considering them is disingenuous
in light of his stipulation to the admission of the exhibits. Tr., pp. 533-534.

The panel found respondent’s explanation for his billing practices “incredible.” Findings,

p. 10,923, The panel clearly did not believe respondent’s explanation and found him to lack

credibility. Respondent’s argument that the panel “obviously” considered evidence other than

10



that presented fo it is specious at best; consequently, the Court should overrule respondent’s first
objection.

RESPONSE TO OBJECTION B

THE BOARD DID NOT ERR BY CONSIDERING EVIDENCE CONCERNING
COVENANT CARE, ONE OF RESPONDENT’S FORMER CLIENTS, BECAUSE
RELATOR OFFERED RELEVANT AND ADMISSIBLE EVIDENCE REGARDING
COVEMNANT CARE’S BILLING REQUIREMENTS

In his second objection, respondent asserts that it was improper for the Board to consider
evidence relating to Covenant Care at the hearing because no one from Covenant Care testified
and because the panel relied on inadmissible hearsay testimony. Relator established by clear and
convincing evidence that respondent’s billing practices on Seigmund v. Edgewood Manor
Nursing Home, et al., supra, constituted misconduct.

Prior to the hearing, Covenant Care declined to participate in the disciplinary
proceedings. This decision, however, in no way precluded relator from offering evidence
supporting the allegations against respondent as it related to his actions in the Seignumd matter,
the only Covenant Care matier included in relator’s complaint. Certainly, this is not the first case
where relator proceeded to hearing minus the testimony of a reluctant witness, The panel,
however, determined that relator nevertheless met his burden for establishing misconduct based
on the testimony of the other witnesses at the hearing and the admission of a letter from Andrew
Torok, General Counsel for Covenant Care, which set forth the billing guidelines for Covenant
Care and which was signed by respondent. Rel. Ex. 3. Respondent did not object to the
admission or authenticity of this exhibit. During questions, respondent agreed that the Covenant
Care guidelines were “what it represents.” Tr., p. 420,

Respondent’s continued harping that the panel ignored his testimony regarding the third-

party administrators (“TPAs”} is unpersussive. While respondent testified at length that the

11



TPAs actually reviewed and approved the bills and prepared the billing guidelines, his testimony
was entirely inconsistent with the testimony of evervone else and “incredible.” Findings, p. 10,
§23. M respondent truly believed that someone from the TPAs was & necessary witness at the
hearing or that documents prepared by the TPAs should have been considered, he should have
included such individuals on his witness lst and issued a subpoena requiring the witness's
appearance or the production of certain documents at the hearing. He did not do so. He would
rather lay blame on relator for failing to offer this evidence.

During his testimony, Johnson explained, witheut objection, the process of contacting
each of the clients involved, including Torok, after discovering the billing discrepancies. Tr., B,
86-85.

.. Dknow that we at least discussed those kind of things with the
clients.

As a matter of fact, we were specific in the initial conversations.

We gave them a list of the entries or the items that we were

concerned about, the dates, and had their corresponding

information and, of course, had access to their things. And we did

ask them, does this — you know, we discussed the entries and if it

was something like that we would say, does anything like this

show up on your system and they would say no.
Tr., p. 136. DiMarco, who continues to represent Covenant Care, also testified as to the billing
practices for Covenant Care, explaining not only how he recorded his time on Covenant Care

matters while respondent was at the firm, but how he does so now. Tr., pp. 337-344. This Court

should overrule respondent’s second objection.

12



RESPONSE TO OBIECTION C

RESPONDENT WAS IN NO WAY DENIED DUE PROCESS BY
RELATOR OR THE BOARD IN THIS MATTER

Respondent asserts that he was denied due process in these proceedings, suggesting that
relator, Weston Hord and the clients improperly denied him access (o certain materials necessary
to defend himself in this action. He further pointed to relator’s filing of motions to quash
subpoenas issued to three of relator’s witnesses as support for his position. Respondent alleges
that relator specifically failed to provide to him communications regarding billing and billing
guidelines, documents from Serengeti and the other elecironic databases, and respondent’s
calendar. Respondent’s obiection is baseless,

During discovery, relator provided respondent with every communication regarding
billing and each billing guideline in its possession. Relator produced every document received
from Weston Hurd to respondent. The fact that relator could not produce all of the documents
respondent was seeking was not a violation of due process; relator can only and was only
required to produce those materials that were in its possession, custody or contrel. Civ, R, 35,
Relator did not have unfettc:ed agcess or control over all of the documents maintained by the
Firm or the individual clients. Upon receipt of respondent’s list of requested items, relator
contacted the Firm and was assured that it had provided relator with the entire case files for each
of the five matters at issue, including any communications and email communications between
respondent and the clients relating to billing and the Serengeti files relating to the Golden

Ventures matters at issue.’ The Firm further assured relator that it did not have any documents in

* The Firm did not provide, nor did respondent request, the medical records for any of the maiters included in
reigtor’s complaing,

13



its possession that could exonerate respondent of the charges against him. Likewise, the clients,
at relator’s request, reviewed their files and provided all communications relating 1o the matters
at issue in their possession to relator, which relator subsequently provided to respondent. Relator
identified, in the sccounting submitted pursuant to the panel’s order, those items requested by
respondent that were not in its possession. The idea that relator should have prepared an
inventory of documents not in its possession is absurd — how was relator to know what
docurnents were not in its possession? If the requested items had previously been provided fo
relator, relator gave the materials to respondent.

Respondent’s accusation that relator ignored critical documents in this matter, including
those that would tend to exonerate respondent, is also baseless. Relator reviewed every
document provided to it by the Firm or the clients in this matter. No one other than respondent
asserted that there were additional documents or documents that exonerating respondent of the
charges against him that relator should have reviewed or obtained. Respondent never identified
any of the “missing” documents with any specificity. He neither requested nor subpoenaed the
materials from the Firm or the clients. In fact, he offered no evidence that the sought-afier
materials even existed. Respondent chose to call no witnesses to testify at the hearing,

The panel’s decisions to quash three of the subpoenas duces tecum issued by respondent
did not deprive respondent of due process. Two of the subpoenas duces tecurn issued by
respondent were issued to Cappel and DiMarco, days before their depositions were scheduled to
occur. The subpoenas duces tecum required these witnesses to bring and produce 49 separate
itemns to their scheduled depositions. Relator prepared and filed a motion to quash the subpoenas
on the ground that, under the circumstances, two days was an insufficient amount of time to

allow the wiitnesses to gather and produce the reguested documents and items,
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The third subpoena duces tecumm seeking the production of 49 separate items from Wetzel
was issued by respondent less than one week before the hearing in this matter was scheduled to
begin. Relator prepared and filed a motion to quash this subpoena because it provided the
witness an insufficient amount of time to gather and produce the requested documents,

Civ. R. 45 (C)(3){(a) provides:

On timely motion, the court from which the subpoena was issued
shall quash or modify the subpoens, or order appearance or
production only under specific conditions, if the subpoena does
any of the following:

{(a} Fails to allow reasonable time to comply.

The panel chair properly granted relator’s motions to quash, noting that “Respondent has
had ample time to request these documents in a proceeding that has been pending before this
Board since August 2011 ...” See, Appendix C. Nothing prevented respondent from issuing
subpoenas to the Finm, the clients or the TPAs. Respondent’s argnment that he could not
subpoena the TPAs because they had not waived the attorney-client privilege is misleading,
First, the TPAs were not the client; second, the clients had each submitted wajivers permitting
respondent to discuss the five client matters identified in relator’s complaint. See, Appendix F

attached to Respondent’s Objections.

This Court should overrule respondent’s third objection.
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RESPONSE TO OBIECTIOND

THE PANEL DID NOT ERR IN DENYING RESPONDENT’S
MOTION FOR SUMMARY JUDGMENT

In his fourth objection, respondent asserts that the Panel erred by denying his Motion for
Summary Judgment. On July 24, 2012, the panel chair denied respondent’s motion for summary
judgment and the motion to strike. As one basis for her decision, the panel chair referenced
BCGD Proce. Reg. 3, noting that it only permits 2 unanimous panel to dismiss a case and that
there are no provisions providing for consideration of a motion by the unanimous panel prior to
the hearing. As such, the panel chair determined that Civ. R. 56 (C) and a motion for summary
Judgment was not practicable and not permitted under the rules. The panel chair did not solely
rely on the procedural technicality as the basis for the denial of the motion; she additionally
analyzed whether a question of material fact existed and determined that one did exist. See,
Appendix B,

This Court has held that any error by a trial court in denying a motion for summary
judgment is rendered harmless if a trial on the merits involving the same issues demonstrates that
there were genuine issues of material fact and results in judgment in favor of the party against
whom the motion for summary judgment was made. Continental Ins. Co. v. Whittington, 71
Ohio 5t.3d 150, 156, 1994-Ohio-362, 642 NE.2d 615. A reviewing court need not determine
whether the trial court committed any error in denying a motion for summary judgment; the
reviewing court need only determine whether genuine issues of material fact were raised at trial,
First Merit Bank, N.A. v. Wilson, 9% Dist. No. 23363, 2007-0Ohio-3239, at 924, Clearly,
respondent and relator engaged in a trial on the merits. Accordingly, and despite respondent’s
contention that there were no genuine issues of material fact, his motion for summary judgment

was not an appropriate resolution of this disciplinary case.
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To the extent that respondent’s motion for summary judgment was decided upon
procedural issues and/or pure questions of law, this Court’s review of the panel’s decisions
should de novo. See, e.g., Andersen v. Highland House Co., 93 Ohio St.3d 547, 2001 -Ohio-
1607, 757 N.E.2d 329. In assisting this Court in any review, relator stands by the arguments
made in iis opposition to the motion for summary judgment and incorporates those arguments
and the panel’s ruling into this answer by reference.

In support of his objection, respondent cited two Florida cases which, presumably,
permitted the parties to pursue a motion for summary judgment in attorney disciplinary cases.?
Respondent’s reliance on these cases is misplaced. In particular, respondent points to Florida
Bar v. Daniel (Fla. 1993) 626 $0.2d 178. In Daniel, the Supreme Court of Florida determined
that Rule Regulating the Florida Bar 3-7.6(e)(1) provided “once a formal complaint has been
filed and forwarded to a referee for hearing, the Florida Rules of Civil Procedure apply except
where otherwise provided in the rule.” The comparable Ohio rule, however, differs from Florida
providing “{tthe Board and hearing panels shall follow the Ohio Rules of Civil Procedure and the
Ohio Rules of Evidence wherever practicable unless a specific provision of this rule or Board
hearing procedures or guidelines provides otherwise.,” (Emphasis added.) The Panel chair
determined that the motion for summary judgment was not practicable in the disciplinary

proceeding and properly denied it

Joseph Stafford raised a similar objection as that raised by respondent in Disciplinary
Counsel v. Stafford, 131 Ohio 5t.3d 385, 2012-0Ohio-509, 965 N.E.2d 971, objecting that, among

other things, the pasel chair erred when failing to even consider his motion for summary

? Respondent cites Florida Bar v. Huggett (Fla. April 1993}, 626 50.2d 1308 as well. The opinion was, however,
ordered not to be published and withdrawn from the Bound Volume on September 23, 1993.
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judgment. Although this Coust declined to comment extensively on Stafford’s objection, if
noted “we find that Stafford’s arguments were largely a distraction from facts and issues that
were relevant to a determination whether Stafford had committed misconduct. We conclude that
the board did not abuse its discretion by ruling adversely to Stafford on these motions.” Id. at
399, 985,
The decision of the Supreme Court of Kansas in /n the Motter of David McLane Brvan

(Kan. 2003} 61 P.3d 641, prohibiting the use of a motion for summary judgment in attorney
disciplinary proceedings, offers gnidance. In Bryan, the hearing panel had taken the
respondent’s motion for sunmary judgment under advisement, denying the motion upon the
completion of the case. The panel’s report indicated as a basis for the denial several factors
relevant to this proceeding,

... [ Tihe Hearing Panel] finds that Respondent violated multiple

disciplinary rules. The stipulation and findings of the panel are

dispositive of the motion for summary judgment on a substantive

basis,

In addition, however, the Hearing Panel finds that Summary

Judgment as contemplaied by K.5.A. 60-256(b) and Kan. Sup. Ct.

R. 141, is 50 inconsistent with the procedures established in the

Kansas Supreme Court Rules Relating to Discipline of Attorneys
that they cannot apply to their proceedings.

The Hearing Panel is mindful of Kan. Sup, C. R, 224(b) which
states ‘Except as otherwise provided, the Rules of Civil Procedure
apply in disciplivary cases.” ... In the opinion of the Hearing
Panel, summary judgment conflicts so dramatically with concepts
underlying the Rules Relating to Discipline of Attorneys that the
two procedures cannot coexist.

The reasons underlying the Hearing Panel’s opinion in this regard
are as follows:
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In contested cases, the Rules Relating to Discipline of Attorneys,

without a doubt, contemplate an assessment of the character of the

Respondent, as well as the Respondent’s conduct. The Hearing

Panel believes, in many instances, the nuances necessary 1o

determine if an action constitutes a violation of the disciplinary

rules can only be derived from the live testimony of witnesses.

More importantly, Kan. Sup.Ct. R. 21 1{f) requires the Hearing

Panel, in recommending discipline, to consider mitigating and

aggravating circumstances. ... This important aspect of the

Hearing Panel proceeding cannot be accomplished in the context

of a motion for summary judgment. It must be done in person. ...
1d. at 660-661. The Kansas Supreme Court held that the Supreme Court Rules provided
otherwise by noting that, where the hearing panel recommended discipline, “Itlhis court has the
duty to examine the evidence and render final judgment. (Citation omtited.}) The hearing panel’s
report is advisory only. (Citation omitted.) ... The filing of 2 motion for surnmary judgment is
inconsistent with the procedure established by this court for the discipline of attorneys,” I, at
661.

Likewise, respondent’s motion for summary judgment was procedurally improper,
contrary to the express provisions of Gov. Bar R. V and in direct opposition to the goals of the
attorney discipline system in the state of Ohio. A de novo review of respondent’s motions,
relator’s responses, the panel’s rulings and the Board’s report finding that relator presented clear
and convincing evidence of misconduct should lead to this Court to conclude that the motion for

summary judgment was properly denied. Respondent’s objection should be overruled by this

Court,
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RESPONSE TO OBIFCTION K

THE BOARD'S REPORT IS FULLY SUPPORTED BY CLEAR AND CONVINCING
EVIDENCE AND THE BOARD PROPERLY DETERMINED THAT RESPONDENT
VIOLATED THE CODE OF PROTESSIONAL RESPONSIBILITY AND THE
OHIO RULES OF PROFESSIONAL CONDUCT AS ALLEGED

The Board’s determination that respondent improperly billed long-term care clients and
violated DR 1-102 (A)(4), DR 1-102 (A)6), DR 2-106 and the corresponding rules of the Chio
Rules of Professional Conduct was fully supported by clear and convincing evidence presented
at the hearing. The panel properly determined that ““[tlhe egregious nature of [his] misconduct
also warranted finding that [hle ... engaged in conduct that adversely reflected on {his] fitness to
practice law.”” Findings, p. 18, 943 quoting Disciplinary Counsel v. Bricker, 137 Ohio St.3d 35,
2013-0hio-3998, 923,

During the hearing, relator’s witnesses testified, contrary 1o respondent’s assertions, that
they expected the invoices to accurately describe the work that respondent completed. No one,
other than respondent, testified that the narrative descriptions were to be vague and ambiguous or
never intended to be read by human eyes. Tr, p. 431; Rel. Ex. 38, p. 139. Goodman, when
asked whether he had any expectations regarding how Altercare would be billed by respondent,
testified:

A, Well, I think it’s twofold. One there were certain expectations
that were established through the insurance carrier that anybody
providing defense under the policy is made aware of at the
beginning of each representation and beyond that it’s what any

client would expect which is that you’re going to get a fair and
honest, you know, rendition of the services that were provided.

3. And did you expect that when you would review the bills that
the narratives on the bills would be accurate?

A, Yes,
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Q. Would you look at the narratives on the bills?
A, Yes.
Tr., pp. 164-165. On cross-examination, Goodman elaborated further:

A. ... Pexpected him to give us an sccurate porirayal of the
services provided to the company in those bills.

. But you never said that to him in a billing guideline, did you?

A. Why would I need t07 I mean, what lawyer represents
somebody and doesn’t accurately write their information in their
bills.

Tr.,p. 179.
Killeen echoed Goodman’s testimony relating to how respondent should have billed
Golden Living.

A. Let me just state it in the general and the particular. In general
we used an electronic system by which we could gather the bills in
a uniform format, review them, and get them paid, a mutually
beneficial system because it made things easy for us to review and
pay then you, as a law firm providing services, have better cash
flow. The specifics are identified, and they’re not peculiar to us.
They’re pretty much common inswrance company, large company
defense billing guidelines.

They have to do with, you know, identifying the people that are
doing the work, siating the time, stating the precise elements of
what you do and not block billing me for a day of ten different
tasks. So you make single eniries. You make them in
chronological order rather than listing them by the names of your
staff. Itemize by date and brief description. Disbursements and
expenses that are incurred. So they really speak for themselves in
the sense of they're pretty specific about how we want vou to bill
us.

Q. And the requirements that there be a brief description of the
work incurred, what is vour expectation of that?

A. Well, the expectation is that it is an identification that’s

sufficient so that { can understand what lawyer did what for me and
how long it took because the fulfillment of the pledge that's set
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forth on the first page about being economical and efficient, that’s
the core of my job. 5o [ need io be able to understand whether [
am getting pariner time spent on partner matlers, associate time on
associate matters, and whether [ am getiing efficient work. For
instance, if | saw that somebody spent two weeks” worth of time
preparing answers to interrogatories, it would raise a concerm for
me as opposed to i ] saw two weeks’ worth of time devoted to
discrete tasks in getting ready for a month-long trial.
Q. Are the narratives and the descriptions actually looked at?
A, They are. ...
Tr., pp. 231-233. The impact of Killeen’s testimony is even more significant, given that prior to
becoming vice-president of litigation for Golden Living, he represented long-term care clients as
outside counsel and knew how outside counsel billed clients. Tr., pp. 219-220, 296-297.
DiMarco further testified that in billing Golden Living, Altercare and Covenant Care, he
“would bave a written time sheet and as [ would do a task I would write the date, the name of the
case, a description of the task that | was doing and the amount of time that it took me fo do it.
Tr., p. 339,
Respondent, on the other hand, testified that the bills were intentionally inaccurate. For
example, when responding to relator’s questions regarding multiple charges that occurred on a

February 3, 2006 batch report’, respondent {estified:

Q. Ckay. But you do see that you charged ten clients with the
sarme thing?

A, Well, T would have to see the actual bill, but I'll take your word
for it.

3. Well, your time sheet had ten clients being charged with the
same thing?

A, Okay.

Q. This is a typewritten form of yvour time sheet, correct?

* A batch report was the typed version of respondent’s hand-written time sheets,
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Sure.

Okay. And that if was all on February 3, 2006.
Okay,

And that it was all for .60 of an hour?

Again — veah. Go ahead.

Okay. So all of that is accurate on this?

1 don’t know if it’s sccurate. | mean, it is what it is.

oA >R S S R Y o R

. Okay. So were you talking with opposing counsel regarding
sta.ms of discovery hearings on all of these matters or is this one of
the matters, for instance, that you would have been — it would have
been a reporting day?

A. Itmight have been a seminar day for all of these clients. That’s
what it looks like to me, but [ don’t know the answer to the -

Q. But there’s no way to know that by looking at this?

A. By looking at that, you’re absolutely right. Vic and Naocy did
the same thing, as [ said.

Tr., pp. 638-640; see, also, Rel. Ex. 37-MMM, 11-C, 12-C, 17-H, 27-L and 21-G.
Documentation supporting respondent’s bills - copies of correspondence or
communications, draft pleadings or filed documents, hand-writien notes - was noticeably absent
from each of the five case files at issue in relator’s complaint. Respondent billed his clients for
drafting pleadings, completing discovery and preparing trial materials. The files do not,
hewever, contain drafts of the pleadings and, in two cases, no corresponding pleading was filed
in court and the only discovery documents in the files were prepared by someone other than
respondent. As an explanation for why the file contained little documentation, respondent

testified that the clients instructed him to destroy his handwritten notes in the case files. Tr., Pp.
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453-454. DiMarco, respondent’s colleague working on the exact same matters and, until he
became partner, under respondent’s supervision, never destroyed his notes and was never
directed to do so by respondent or anyone else. Tr., pp. 373, 454-455. As the panel noted,
“...despite his adamant and repeated claims that his long-term clients demanded secrecy in their
billing and files, Respondent never conveyed any of that information to DiMarco. F indings, p.
11, 92s.

Respondent’s suggestion that relator never spoke with Steven Brigance, whom
respondent asserts had approved and encouraged his billing practices, is incorrect. Onee
respondent identified Brigance as a witness, relator spoke to hirn on numerous occasions. Afler
relator filed an amended witness list identifying Brigance as possible witness, respondent filed a
motion in limine attempting to prechude relator from calling Brigance. In the response to the
motion in limine, relator informed respondent that it had previously spoken with Brigance. Had
respondent successfully offered hearsay testimony of what Brigance either had or had not told
him, relator was prepared to call Brigance as a rebuttal witness, but ultimnately found that it was
UONECOSSary.

The panel was not confused by respondent’s testimony regarding the TPAs and the
purported billing system that he described; rather, the panel did not believe him. As the trier of
tact, the panel was in the best position to consider the evidence and weigh the credibility of the
witnesses. This Court has stated on multiple cccasions, “[clontrary to respondent’s argurmnents, i
is of no consequence that the board’s findings of fact are in contravention of respondent’s or any
other witness’s testimony. “Where the evidence is in conflict, the trier of facts may determine
what should be aceepted as the truth and what should be rejected as false.”™ Disciplinary

Counsel v. Zingarelli, 89 Ohio 5t.3d 210, 217, 2000-Ohio-140, 729 N.E.2d 1167 (Citations
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omitted.) Similarly, this Court has held that the Board is “well within its authority to credit the
witnesses and exhibits it did over respondent’s explanations and excuses].]” Stark Cty. Bar
Assn. v. Watterson, 103 Ohio 8t.3d 322, 331, 2004-Ohio-4776, 815 N.E2d 386. In Warterson,
this Court stated:

Respondent objects at length to the board’s findings of fact and
law. We are not persuaded by his arguments. This record contains
testimony or documentary proof to establish all of respondent’s
misconduct and the underlying facts. And by adopting the panel’s
findings wholesale, the board was well within its authority to credit
the witnesses and exhibits it did over respondent’s explanations
and excuses for his excessive fees and neglect, See Cincinnati Bar
Assn. v. Statzer, 101 Ohio 5t.3d 14, 2003-Ohio-6649, 800 N.E.2d
1117, 98 (“we ordinarily defer to @ panel’s credibility
determinations in owr independent review of professional
discipline cases unless the record weighs heavily against those
findings™}.

Id. (Emphasis added.)

The Court should overrule respondent’s fifth objection.

BESPONSE TO OBJECTIONTF

THE BOARD’S RECOMMENDED SANCTION OF AN
INDEFINITE SUSPENSION IS NOT UNDULY HARSH

As his final objection, respondent argued that the Board’s recommended sanction, an
indefinite suspension, was unduly harsh. Relator disagrees and believes that an indefinite
suspension is supported by case precedent.

Although relator recommended that respondent be suspended for two years, relator
believes in and supports the panel’s reasoning in recommending an indefinite suspension. The
panet cloquently explained:

The Supreme Court of Ohio has upheld indefinite suspension

recommendations in similar cases where aitorneys have decsived
either their clients or their firms over an extended period of time in
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order to reap a financial benefit. (Citations omitied.) ¥t is the
panel’s assessment that Respondent’s conduct, in conjunction with
all of the aggravating factors weighing against him, warrants the
same sanction that the Court upheld in each of the aforementioned
cases. For a significant amount of time, Respondent was the only
attorney working on the long-term [care] client files who had
access to the billing records. The evidence was such that
Respondent tock advantage of that fact, by changing and padding
the bills to which he alone primarily had access. When
Respondent’s actions finally came to light, Respondent denied any
wrongdoing. Respondent repeatedly claimed that his clients
requested that he bill that way due to the unigueness of long-term
care practice. The clients, however, refused to corroborate
Respondent’s version of the events. It is the panel’s finding that
‘[Respondent’s] explanation lacks credibility, and his self-serving
statements and misrepresentations are indicative of a calculated
attempt to avoid accepting responsibility for his misconduct.”
Wremimore, 2013-Ohio-3041, at §23.

Findings, pp. 1819, 944, quoting Cleveland Metropolitan Bar Assn. v. Wrentmore, 138 Ohio
5t.3d 16, 3 N.E.3d 149, 2013-Ohio-5041.

James Tyner Crowley, a partner at the law firm of Thompson, Hine & Flory in Cleveland,
Ohio, was indefinitely suspended for improperly charging over a period of approximately two
years at least ten different clients for expenses incurred in their representation by, first,
submitting requests for cash advances to pay for legitimate expenses and then, subsequently,
submitting credit card receipts for those same expense and requesting repayment, Disciplinary
Counsel v. Crowley, 69 Ohid 5t.3d 534, 1994-Ohic-214, 634 N.E.2d 1008, Similarly, Mark J.
Yajko was indefinitely suspended from the practice of law after misappropriating law firm funds
totaling $21,402.57 for his own use. Disciplinary Counsel v. Yajko, 77 Ohio $1.3d 385, 1997-
Ohio-263, 674-N.E.2d 684. In an effort to deceive his law firm, Yajko deposited only partial
retainers and fees received from firm clients into the firm’s account, keeping the remaining
money for himself. See, also, Toledo Bar Assn. v. Crossmock, 111 Ohio St.3d 278, 2006-Ohio-

5706, 835 N.E.2d 1215 [attorney indefinitely suspended converting law firm funds for his own
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personal usel; Disciplinary Counsel v. Trieu, 132 Ohio $t.3d 299, 2012-Ohio-2714, 971 N.E.2d
918 [attorney indefinitely suspended for accepting retainers in six client matters and failing 10
remnit the retainers to his employer law firm}; and Cleveland Metropolitan Bar Assn. v.
Wrentmore, 138 Ohio $t.3d 16, 3 N.E.3d 149, 2013-Chio-5041 [attorney indefinitely suspended
after handling client funds as well as failing to pay for several Continuing Legal Education
seminars that he had attended].

Respondent offered no mitigating evidence st his hearing and the pane! found that the
only mitigating factor applicable was lack of a prior disciplinary history. Findings, p. 16, Y40.
The panel found several aggravating factors, including a dishonest and sclfish motive, a pattern
of misconduct, multiple offenses, financial harm to both his clients and the Firm, a failure to
make restitution, and a refusal to acknowledge the wrongful nature of his actions, as respondent
maintained that he did nothing wrong. Findings, pp. 16 and 17, 941, ... Respondent repeatedly
violated the ethical rules over a period of time with multiple clients, attempted to hide his
misconduct from his firm, and cost both his firm and his clients exorbitant amounts of time and
money ....” .

Contrary to respondent’s position, the lack of mitigating factors and the presence of
significant aggravating factors cited in dkron Bar dssn. v. Carr, 135 Ohio 8t.3d 390, 2013-Ohio-
1485, 987 N.E.2d 666, are analogous to this matter. Carr had, among other things, improperly
billed his client $70,000 for work completed between March 2009 and January 2010 on a federal
tax lawsuit. “The board found that the fees were excessive — mostly becanse Carr’s billing
invoices did not match his work product.” 7 at 392, 668. Carr’s hearing panel found no
mitigating factors applicable in his case and determined that five of the aggravating factors listed

in BCGI Proc. Reg. 10(B)1) applied, including a prior disciplinary offense, dishonest or selfish
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motive, lack of cooperation in the disciplinary process, submission of false statements or other
deceptive practices during the disciplinary process and a refusal to acknowledge the wrongfid
nature of his conduct, Xd. at 393, 669. In ordering Carr indefinitely suspended, this Court noted
“[hiaving considered Carr’s conduct, the profusion of aggravating factors, the absence of any
mitigating factors and the sanctions previously imposed for comparable conduct, we agree with
the board that the appropriate sanction is an indefinite suspension.” #d. at 394, 669.

Respondent asserted that the panel failed to consider several mitigating factors in his
case. Respondent’s position that he had no dishonest or selfish motive is flawed. Johnson
specifically testified as to the correlation between the number of hours an attorney billed and the
amount of pay that the attorney received. “Basically we had an 85/15 system. ...15 percent of
[the fees] would go to the originator. ... And then the 85 percent would go to the lawyer who
actually did the work. And if you both originated it and brought in the work, you would get 100
percent of that dollar after expenses obviously.” Tr,, p. 99. Additionally, to suggest that
respondent made a good faith effort to rectify the consequences of his misconduct because he
attempted to explain to Weston Hurd how they misinterpreted or misunderstood the long-term
care clients’ billing procedures emphasizes respondent’s lack of appreciation for his actions, The
explanation respondent has provided for his actions both to Weston Hurd during its investigation
and to the Board was implausible and was specifically rejected by the panel and the Board as
lacking credibility. Respondent’s choice to voluntarily stop practicing law afer his resignation
from the Firm is nol a mitigating factor.

The Court should overrule respondent’s final objection and impose an indefinite

suspension against him as recommended by the Board.
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COMCLUSION

Respondent engaged in improper billing over a number of years, undetected until after
the associate in his practice, DiMarco, became partner. Had DiMarco not discovered the billing
discrepancies, nefther the firm, nor the client, would have ever been aware that respondent was
engaged in fraudulent billing. Respondent’s actions deceived the clients and, contrary to
respondent’s argument, no client would ever encourage his atiorney to bill him ina deceptive
and misleading manmer. Relator established by clear and convincing evidence that respondent
violated the disciplinary rules as charged. After considering the evidence presented in this
matter, the mitigating and aggravating factors as well as the Court’s prior decisions in similar
cases, relator requests that this Court overrule respondent’s objections and adopt the Board’s

recommendation and indefinitely suspend respondent from the practice of law,

Respectfully submitted,

Seoti T Drexd (0091467,
Disciplinary sek

Relator

‘ffécv Solochek Beckman (6063306}
Assistant Disciplinary Counsel
Office of Disciplinary Counsel of
The Supreme Court of Chio
250 Civie Center Drive, Suite 325
Columbus, Ohio 432157411
Telephone (614) 461-0256
Facsimile (614) 461-7203
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that Relator’s Answer to Respondent’s Objections was
served via U.S. Mail, postage prepaid, upon respondent’s counsel, Kenneth R. Donchatz,
Anspach, Meeks & Ellenberger, LLP, 175 8. Third Street, Suite 285, Columbus, Ohio 4321 5,
aud George D. Jonson, Montgomery, Rennie & Jonson, LPA, 36 East 7th Street, Suite 2100,
Cincinnati, OH 45202, and upon Richard A. Dove, Secretary, Board of Commissioners on
(rievances and Discipline, 65 8. Front Street, 5% Floor, Columbus, Ohio 43215 this g% day of

April 2014,

X

;

@’tmy Solochbk
Counsel for Relator
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ECEIVED
BEFORE THE BOARD OF COMMISSIONERS @ ii:% : - @
ON FEB 08 207
GRIEVANCES AND DISCIPLINE
OF Disciplinary Counsel
THE SUPREME COURT OF OHIO Supreme Court of Ofio
In re:
Complaint against : Case No. 11-872
Scott Clifford Smith : Findings of Fact,
Attorney Reg, No. 039828 Conclusions of Law, and
: Recommendation of the
Respendent Board of Commissioners on
: Grievances and Discipline of
Disciplinary Counsel the Supreme Court of Ohio
Relator
OVERVIEW

{91} This matter was heard on F ebruary 4, §, and 6, 2013, in Cleveland before g panel
consisting of Judge Beth Whitmore, David Tschantz, and Sharon Harwood, chair. None of the
members resides in the district from which the complaint arose or served as a member of 3
probable cause panel that reviewed the complaint pursuant to Gov. Bar R. V, Section 6(D)(1}.

{§2} Stacy Solocheck Beckman appearsd on behalf of Relator, Kenneth Donchatz
appeared on behalf of Respondent.

3 On E;,ﬂy 29, 2011, Relator filed a complaint for disciplinary action against
Respondent. The complaint alleged that Respondent engaged in unethical billing practices with
regard to three clients in five specific cases over the course of several vears. Specifically, the
compiaint alleged that Respondent had billed the clients for: {1} work performed by another
member of his frm; (2) work that was never pérformcd by anyone at the firm; and (3) time in

excess of the time sctuslly expended on a particular matter. The complaint further alleged that

Appendix A



Respondent frequently had “billed identical charges in the same amount of time on the same day
to multiple ceses and clients.”

{94} The complaint charged Respondent with the following violstions: DR 1-
102{A)4) and Pmﬁ Cond. R. 8.4(c} [conduct involving dishonesty, fraud, deceit, or
misrepresentation]; DR 1-102(AX(6) and Prof. Cond. R. 8.4(h) [conduct that adversely reflects on
the lawyer’s fitness to practice law]; and DR 2-106 and Prof. Cond. R. 1.3(a) [illegal or clearly
excessive fes].

{45}  On September 23, 2011, Respondent filed an answer {o the complaint and raised
mltiple affirmative defenses. On April 23, 2012, Respondent filed s motion for summary
judgment based on his ninth affirmstive defense, which was that he was not being afforded an
opportunity to adequately defend himself “because certain documents that could exonerate him
[had] not been reviewed or produced by the participants in [the] case.” Respondent’s Motion for
Summary Judgmenﬁ, p. 1. The crux of his argurnent was that he would be unable to prove that
his clients had consented to the specific billing pmﬁtic@s he emploved in long-term care cases
because the clients were refusing 1o disclose privileged documents and conversations pertaining 4
to their billing guidelines. On May 10, 2012, Relator responded in opposition to Respondent's
motion, and on July 24, 2012, the chair denied the motion. A formal hearing was held on
February 4, 3, and 6, 2013, in Cleveland, Ohio,

{96} Based on the evidence presented, the panel finds Respondent engaged in

professional misconduet and recommends he be indefinitely suspended from the practice of law.

73

{47} Respondent was admitted to the practice of law in the state of Ohio on May 16,

1988, afier graduaﬁﬁg from Case Western Reserve School of Law. Respondent is sublect 1o the



Code of Professiona) Responsibility and the Rules for the Government of the Bar of Chio.

{98} Respondent worked for s Michigan law firm and clerked for a federal judge
before joining Weston Hurd LLP as an associate in January 1989, In 1996, Respondent became
& partner at Weston Hurd. Respondent later became the firm’s managing partner in 2004 or 2005
and remained 9o until he resigned in August 2007, Prior to this matter, Respondent did not have
any disciplinary history,

{49}  During his tenure at Weston Hurd, Responden developed & long-term care
practice in addition to the general corporate practice he had with the firm, Hearing Ty, 483,
Relutor’s Ex. 38, pp. 15-16. Respondent’s first long-term care client was a client named Beverly
Enterprises (aka Golden Living). Hearing Tr. 482; Relator’s Bx. 38, pp. 13-16; Killeen
Depésiticn, pp. 10-11. Respondent later took on additional long-term care clients, including
Altercare and Covenant Care. Hearing Tr. 163, 536, 563. Although Re:«spenéém remzined the
primary contact fﬂf:ﬁaﬂh of the three foregoing clients, several other individuals worked with
Respondent on the long-term care cases. Those individusls wers Victor i}iMamo {another
attorney), Mancy Sustar {a nurse-paralegal), Karen Stencil (DiMarco and Sustar’s secreiary), and
Sandy Juba (Respondent’s secretary). Hearing Tr, 330, 367, 569,

{410} The atiorneys at Weston Hurd tracked their billing time on handwritten sheets,
Hearing Tr. 306. The hendwritten time sheets included both the increment of time expended on
an item and & narrative description of the work p&rf@mcé during that increment, Jd
Approximately oS B week, the secretaries for the attorneys would collect the handwritien
sheets and create a batch report, which was “{2] computer generated summary of the handwritten
time charges.” ‘_Bamh reports were then complied on 2 monthly besis for each client and

recordedina biliiﬁg information memorandum (“BIM™), aka & “proforma” I a1 1 19-120, 306,



The billing attamey; which was the attorney who had originally secured the clienﬁ would then
review the BIM foi' that clent, make any changes or sdiustiments, and return the BIM to the
acceﬁnﬁﬁg depmém. et 19»12@, 3{}64. The accounting department would then generate an
invoice to send to the client and retain the BIMs in-house, 74 at 307,

{411} As an associate aﬁﬂmey, DidMarco was not permiﬁe& to review the BIMs for any
of Respondent’s long-term care clients because only Respondent was the billing attormey for
those clients. Hearing Tr. 340-341. Once DiMarco became g pariner in 2007, however, he had
access to all of the firm’s BIMs, including the BIMs for the long-term care olients, Jd 8t 349, In
March 2007, DiMarco was informed by another member of the long-terin care practice group
that Respondent was “stealing some of [his] time” and “taking credit for work that The] did.” 4
at 350; Respondent Ex. 21, p. 33, Consequently, DiMarco requested the billing records from the
accounting department {o verify the accusation, Hearing Tr. 350; Respondent Bx. 21, p. 34.
DiMarco described what he saw in Respondent’s billing records as “unbelievable,”
“frightening,” and “faudulent.” Hearing Tr. 350; Respondent Ex, 21, p. 34. Realizing the
mggnitude of the pﬁéblems he had discovered in Respondent's biiling records, DiMarco alerted
Harry Sigmier, a member of the firm’s management commmittee and its financial pariner at the
time, Hearing T, 46, 352; Respondent Bx. 21, p. 33; Respondent Ex. ZG? p 10, Sigmier, in turn,
brought the problem fo the atlention of Carolyn Cappel, the firm’s then assistant managing

parter. Hearing Tr. 352; Respondent Fx, 20, p. 10, Sigmier and Cappel reviewed 3 large

sampling of Respondent’s handwritten time sheets and decided that fusther action was warranted,
Cappel, in particular, stated that she “found the time charges to be repetitive, excessive, [and]
wnusnal.” Respondent Ex, 20, p. 19. On April 23, 2007, Sigmier and Cappel contacted Tim

Johnson, the firm's risk management partner, and notified him of the problem. Hearing Tr. 46.



{412} Several members of Weston Hurd's management committee ultimately decided (o
consull outside ethics counsel to oversee thelr handling of the situation, Hearing Tr. 49-30;
Respondent Ex. 20, pp. 19-20. Mary Cibells, the outside consultant the firm hired, advised that
the firm “needed to match [Respondent’s] time charges and [BIMs] 1o actual paper files to verify
* % % whether or not that which was being claimed to have been done was, in fact, dons or
appeared in the paper file.” Respondent Ex. 20, p. 20. The firm selected five files, two open
files and three closed files, to review in-depth and cross-reference with the BIMs that
Respondent had approved. Hearing Tr. 50-51; Respondent Ex. 20, pp. 20-21; Respondent Ex.
22, pp. 9-10. The five files were: (1} Seigmund v. Edgewood Manor Nursing Home, ef al,
Ottawa County Court of Comumon Pleas, Case No. 06-CV-087; (2) Maxey, e al. v. Altercars of
Canton, Stark County Court of Common Pleas, Case No. 2006-CV-03231; (3} Lawson v.
Altercare of Wadsworth Center for Rehabilitation & Nursing Care, Inc., Medina County Court
of Common Pieas,.f}ase No, 85-CIV-0980; (4) Hanson, et al, v. Valley View Nursing &
Rehabilivation Cmier, et al., Summit County Court of Common Pleas, Case No. CV-2003-03-
1379; and (5) Hepﬁner, et al. v. Beverly Enterprizes-Chio, Inc., et al, Lake‘{faumy Court of
Common Pleas, Case No. 03-CV-0020359. Of the five cases, two were Beverly Enterprises’
{Honson and Heppker}, two were Altercare’s (Maxey and Lawson), and one was Covenant
Care’s {(Seigmund).

913 Cappel and J chnson independently reviewed the time charges for each of the five
foregoing cases in conjunction with the paper files for those cases and highlighted any charges
that they deemed “suspicious.” Hearing T, 52, 60; Respondent Fx. 20, p. 22. They also
contacted the firm’s [T Depertment to search for any electronic work product that might exist on

the firm’s Microsoft Directory for each of the five cases. Hearing Tr. 61-62. After their



independent review of the files and billing records, the two compared their findings with one
another and shared-them with Cibells, who also reviewed the five files in confunction with
Respondent’s billing records. Hearing Tr. 71-72; Respondent Fx. 20, p. 23,

14} }ahﬁgan described severa] of the problems he, Cappel, and Cibells found in
Respondent’s billing records. He noted that Respondent used “the same terminology * * * gver
and over again for a lot of these different eniries,” but that entries would sither be “at the WIOng
point in the litigation™ or “clearly excessive time for what the activity was.” Hearing Tr. 54. He
described the entries as “just s hodge-podge of words”™ and “lumping a bunch of different things
together” that “didn’t make any sense.” 4 at 147, Healsonoted 2 “disturbing number” of
instances where Respendent had recorded the seme time entry and narrative on multiple files on
the same day using ditto marks, /4 at 68, 70. See, e.g., Relator's Ex. 37, BBBB, Bates Stamp
(09433-009434. Yohnson testified thet, in his experience, it “would be extremely unusual to
have the same event happening at five or six files all on the same day.” Hearing Tr. 68.
Additionally, Respondent’s billing records contained at least one entry where Respondent
crossed out DiMarco’s initials on an entry, wrote in his own initials 5o as to claim credit for the
work noted on the entry, and increased the time increment biﬂéd for that activity, Relator’s Fx.
12, J, Bates Stamp 011943, Randy Wetzel, the firm's Director of Administration and Finance,
testified that it was é.gainst firm policy to change a bill to reflect a different attomey’s initials and
*if that [did] happefz, normally that’s brought to someone’s sttention.” Hearing Tr. 320.

{15} After the firm conducted several management commities meetings and received
Burther advice fmm Cibella, the firm decided to hold 2 meeting with Respondent, Hearing Tr.
71-73; Respondent Ex. 20, pp. 23-24. The mesting took place at the end of Faly 2007, Atthe

meeting, Respandfsm‘ was given access to the five files that Johnson, Cappel, and Cibells had



reviewed and a lst of questions about the fles that Cibella had proposed. Hearing Tr. 73-74;
Respondent Ex, 20, pp. 24-27; Relator’s Ex. 33. Johnson and Cibells also then met with
Respondent over the course of two days in early August 2007 to conduct an in-depth review of
his billing charges. ‘Hearing Tr. 76; Respondent Ex. 22, pp. 27-29. The thrust of the explanation
that Respondent gave to the firm and to Johnson and Cibella when he met with thern was that
long-term care client'biiiing Is unique and his long-term care clients had senctioned his billing
practices, Hearing Tr. 77-79. According to Johnson, Respondent admitted his time entries
“were not acourate,” but claimed that the inaccuracy “was okay with the clients because they
were trying to bury time for other things.” Hearing Tr. 79-80. While the five selected client files
were available for purposes of cross-referencing between time entries and work product when
Johnson and Cibella met with Respondent, Johnson testified that *{viery little [cross-referencing]
happened because it became pretty obvious as we went into the process [of] the entries, [that]
there wasn't going to 5@ anything in [the files].” /4 at 81,

416} A’f’tie; receiving Respondent’s ex?ianation, the firm held another management
commitiee méeting in Aﬁgust and decided to contact Respondent’s clients. Hearing Tr. 82;
Respondent Ex. 22, p. 45; Respondent Ex. 20, p. 29, Johnson testified that the firm wanted to
contact Respondent’s clients because if the cii@ts did, in fact, approve of Respondent’s billing
practioes, the firm would need to “make sure all of this was memorialized and that evervbody
was on the same pags.” Hearing Tr. 82, He elaborsted that the firm was “ictaiiy client driven”
and would have been willing to adapt to the client’s billing style so long as there was a “clear
understanding between the firm and the client.” /4 at 148. On August 15, 2007, Johnson
advised Respondent that the firm planned to contact his ‘ciiem:s, I at 82; Respondent Ex. 20, p.

28. The following morning, Respondent sent an email in which he tendered his resignation from



the firm, effective August 31, 2007, Hearing Tr. 83; Relator’s Fx, 35,

{417} Afer Johnson and Cappel received Respondent’s resignation, they proceeded 1o
contact Beverly Enterprises, Aitercém, and Covenant Care. Hearing Tr. 84-86; Respondent Ex.
20,p. 33 Jo&men testified that all three clients “said the same thing:] that [ﬁwy} had billing
guidelines and none of what [Respondent] was telling [the firm] was within their knowledge or
spproved by them or ratified by them or anyihing else.” Hearing Tr. 89, Johnson specified that:

* % #We gave [the clienis] g lst of the entries or the items that [the firm was] concerned
about, the dates, aud [the clients] had their corresponding information and, of course, had
acoess to their things. And [the firm] did ask them, does this — you know, we discussed the

snitries and if it was something like that we would say, does anything like this showup in

your system and they would say no,
: : Hearing Tr. 136,

{918} After spesking with the clients, the firm dmﬁded o try to identify the amount in
which each client was improperly billed and refind the clients thelr money, 74 a1 91, The firm
undertook an sxtensive review of Respondent’s files and eventually setiled upon a remediation
procedure that Respondent’s clents endorsed. 74 at 92-86. Weston Hurd uvltimately repaid
Beverly Enterprises, Altercare, and Covenant Care more than 350,000, /d a1 96

{919} Res?e:mdem testified in detail about his billing practices both in his deposition and
a1 the hearing before the panel. According to Respondent, long-term care was g “strange practice
area * * ¥ with strange requiremnents.” Hearing Tr. 485, Respondent repeatedly claimed that
fong-term care praaﬁce was undgue in Ohio because Chio had & Bill of Righis for long-term care
patients that opened the door o punitive damages for any violstion(s) of those rights. /d st 395;
397, 424; 486-487; Relator Ex. 38, pp. 22-23, 53-54, 87-88, 138, 192-193. Respondent testified
that his billing practices wore the result of his clients” desire to keep confidential matters from

being subject to discovery due to their fear that the plaintiff’s bar would use zny confidential

information it could obtain to pursue punitive damages, Hearing Tr. 3933 96, 486-487.



Respondent degcﬂﬁed his long-term care clients as highly parancid and secretive.

{9207 Respondent spert 2 great deal of time explaining the billing preferences of
Beverly Enterprise:s, including the proprietary systems that Beverly Eﬁtezprises used to Interface
with o;ﬁ;tside counsel. Beverly Enterprises had two proprietary systems: srj;ne for billing
{Serengeti} and one that acted as an electronic fling system (PowerHrief) where “fdliscovery
requests, responses, motions, outside counsel valuation opinion{s]” and things of that nature
would be posted. Kﬂie&n Deposition, pp. 26-27. According to Respondent, his hard copy fleg
at Weston Hurd were barebones files because the majority of his work product was uploaded
direetly to Serengeti and PowerBrief, systems to which no one else ot Weston Hurd had access,
Hearing Tr. 508-50%. Respondent stated that “no one else was approved to even see these fles”
because they were “secret files,” Id at 309, |

{421} Respondent stated that each case he had with Beverly Enterprises had & *“matrix,”
which Respondent described as “an eight- or nine- or ten- or 11-page document that graphed out
* % * each phase of the litigation.” Hearing Tr. 504. According to Respondent, a preapproved
budget was assigned to each phase. Jd at 505. Respondent stated that, when he billed, he would
“Bill * * ¥ generically * * * against 2 preappfaved billing entry and & preapproved matrix
budget” for one of the litigation phases. Jd & 391. Although Respondent's bills contained
narratives describing the work be had performed, Kespondent testified that the narratives wers
generic and unrelated to the actual work he had done because of the fear that any specific
narratives might falf into the hands of a plaintiff during discovery and subject his clients to |
punitive damages. I &t 393-39%4; Relator Exf 38, pp. 86-87.

{922} Resiasmdmt admitied that it would be impossible to “correspond [his work] 1o 2

file” because, while he believed the amount of time he billed was accurate, “the naratives and



the dates [attached to that time] were not relevant.” Relator’s Ex. 38, p. 151 In faz;‘:t,
Respondent testified that the ‘werk biiieé to v particular case might not even have been performed
on that case. Jd at 158, Respondent testified thay Bweﬁy Enterprises instructed him to bill to
any open files when he performed certain Wérk for them, such as msﬁendiﬁg o inspections at
ane of their facilities or conducting a serninar for tﬁeir employess. Hearing Tr., pp. 405-406,
600-601, 635, When questionad on the sccuracy of a specific billing entry, Respondent testified:
“I don’t know if s acourate. I mean, it is what it is” Id at 639,

{423} Respondent’s explanation for his billing practices is incredible for several
reasons. First, despite the fact that his career was on the line, Respondent failed to adequately
explain his billing practices to Weston Hurd at the time they investigated him, Respondent
submitted exceedingly brief, unhelpful responses When answering the list of questions that
Weston Hurd presented him at their meeting with bim in July 2007, Forinstance, one of the
written questions asked Respondent: “In each of the 5 files you have billed time for
copununicating with experts or potential experts. Where is vour work pr(;duét svidencing this
work?” Relator’s Ex. 34, Question 3. Respondent auswered: “ am constantly looking,
searching and researching experts,” /4 Respondent never logged onto Serengeti or PowerBrief
to show Weston Hued the work he had pexfomed; When asked why not at the hearing before the
panel, Kespondent vacillated between stating that his ::lieht confidentiality agreements prohibited
him from discicsizig the electronic content related to their fles {Hearing Tr. 457-458], and stating
that be did not share the datebases with the firm because “[tThere was no cemuniéafion, it was
vou're out of here.” Jd. at 577. Respondent testified that the firm's pariners called his conduct
“criminal end Earon like” and that their behavior caused “an immediate conflict.” 14 at 578,

Respondent also claimed that e “couldn’™ [fill out the interrogatories] in the time that [the fim)
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allotted [him).” 4 at 575.

{924} Second, Respondent could not have billed all three clients al jssue in the SEme
manner because only Beverly Enterprises had Serengeti and PowerBrief. John CGioodman,
Altercare’s general counse] and Respondent’s primary contact there, specifically testified that
Altercare did not use an electronic system for bﬂﬁng or for document maintenance. Hearing Tr.
173-174. Incredibly, Respondent cleimed that Altercare did have an electronic billing and
document management system, but Goodman just did not know abowt it. 4 at 407, According
to Respondent, Altercare’s third-party administrator, the entity who primarily handied its billing,
set up the electronic systems for Altercare without Goodman’s knowledge, I a1t 407-409, Ve,
Respondent never sﬁbpﬂenaed any of the third-party administrators. 'Instend, Respondent
testified that he refused 1o issue subpoenas to ther because “this stuff [would] cause imreparable
harm and [he was] i;m going 1o purpgseiy cause irreparable harm o these clients.” 7 at 409,
Respondent also avoided answering Relator's questions at the hearing about why he did not have
any notes on the two clients (Altercare and Covenant Care) who did not use Se%engeﬁ or
PowerBrief. 7d at 453-454; 645, According to Respondent, “[wie used the same fbmﬁia, we
used the same [’zhiz:d«party administrator], {and] we used the same outside counsel” for al] three
chients. /d at 645,

{928} Third, despite his adamant and repested claims that his long-term care clients
‘demanded secrecy In their billing and files, Respondent never conveyed any of that iﬁfarmatian
to DiMarco. DiMarco testified that he performed work on all five of the files ot issue in this
case. Hearing Tr. 3:35’-32-; 7. Although DiMarco was aware of the Ohio Bill of Rights and the
potential for punitive damages in long-term care cases, he could not recall any specific

conversations with Respondent where Respondent informed him that long-term care clients had

1t




to be billed differently. Jd at 343, DiMarco testified that ke billed all three chents (Beverly
Enterprises, Altercare, and Covenant Care) in the same manner, by recording “the date, the name
of the case, a description of the task that [he] was doingl,] and the amount of time that it took
fhim] to do it.” Jd 2t 339. He also stated that he maintained hard copy files for all three clients
and would maintain his notes in the files. 7 ot 344-345, 373, DiMarco testified that Beverly
Enterprises also had “a computer system which you would download documents to so that their
computer file should mirror what our hard copy file was in owr office.” Jd at 333, As for
Altercare and Covenant Care, DiMarco testified that they did not have electronic billing or office
systems. fd at 341,
{826} Fourth, no one corroborated Respondent’s version of the eventg, Killeen, the
Sentor Vice President of litigation for Beverly Enterprises and Respondent’s primary contact
there, testified thatﬁBiWeriy Enterprises has billing reguirersents for outside counsél;, Killeen
Deposition, p. 20. Killeen specified that the company expects outside counsel to include g brief
‘narvative of the work performed when they bill and that block billing is inappropriate. /4 st 20-
21. He further tesﬁﬁeci that the expectation with the billing narrative is that “it is. an
identification that’sisuﬁ'iciem so that [he can] understand what the lawver did.” #4 at 21,
Killeen admitted that there might be limited instances where his company might have instructed
an outside attorney 1o bill to a different file (e g., for an emergency situation where there was no
open file on 2 matter on which an attorney had to respond). 72 8t 33. He stated, however, that it
would be the company’s expectation that the narrative on the bill would explain that the bill
related to another matter 50 a5 to “make it plain what [the atiomey was] doing.” /4
27y Although Killeen’s predecessor was Respondent’s original contact with Beverly

Enterprises, Killeen testified that he was not aware of any instruction to Respondent 1o use
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general billing in the long-term care cases. Id. 5t 49-51. He also testified that the meetings
Beverly Enterprises had with its outside counsel were “run [by] a [woman] whose tenure
overlapiped] [his] and [his predecessor’s]” and that, when he asked her if owmside counsel were
instructed to bill generally, she denied that any such instruction existed. Jd a1 46. As to punitive
damages, Killeen testified that, while the company had experienced problems in other states, he
did not “helisve Eit'_had} gver been g concern of [his] in Ohbio.” /4 a149.

{428} Killeen's predecessor was a man named Steve Brigance, Although Respondent
claimed that his billing instructions for Beverly Enterprises came directly from Brigance,
Brigance never came forward to dispel any of the allegations against Respondent. In fact,
Respondent admitted that he had “iried to get shold of Brigance for six vears [after the
allegations from Weston Hurd arose] and [Brigance] refused 1o return calls.” Hearing Tr, 687.
Brigance’s refusal 1o come 1o the sid of one of his former outside counsel speaks to the
legitimacy of the aliegations against Respondent. The panel finds dubious the notation that
Brigance would refuse to lend credence to Respondent’s position if he had, in fact, instructed
Respondent to bill the way that he did. Moreover, Respondent chose not to subpoena Brigance
te testify at the heaﬁng, In fact, Respondent opposed Brigance’s inclugion ss a witness when
Relator indicated | ﬁst before the hearing that Relator might call Brigance as a witness.

{429 CGoodman from Altercare also testified that Altercare expected accurate narratives
and “s fair and honest * * * rendition of the services that were provided.” Hearing Tr. 164-165.
He testified as to the distinction between confidential work product and an accurate billing
description. 4 at 179, He specified: “my expectation is that the bills accurately reflect the work
baing done.” Id st 179. Respondent testified: *I can’t pointlo a singiédgaummt where I said -

or asingle time | sa;,id’ o {R&spaﬁdem} go ahead and change hours, change who did work or bill
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us for things that weren’t completed * * *.” J4 at 180,

{938} Although no one from Covenant Care testified, Relator also produced g letter
from Covenant Care’s general counsel, Aﬁérﬁw Torok. Relator's Ex. 3. The letter, which bears
Resgﬁcndezﬁ:’s signature, sets forth Covenant Care’s billing guidelines and includes the guidelines
85 an attachment. Jd The guidelines provide that “{ejach monthly billing stefement must list (1)
the name and billing rate of each attorney * * ¥ who worked on the matier, (2} the date each
service was performed, [and] (3) a brief deseription of each service performed * * %» JJd The
guidelines also provide several examples of proper billing, none of which include genersl
descﬁpﬁeﬁs, id. Further, apart from Relator’s Bx. 3, Relator produced testimony that pertained
to Covenant Care’s billing preferences. Both Cappel and Johnson testified that Weston Hurd
contacted Torok as a part of their investigation after Respondent resigned. Hearing Ty, 85;
Respondent Ex. 20, p. 33. Both Cappel and Johnson testified that none of the clients they
contacted, including Covenant Cars, corroborated Respondent’s version of the events. Hearing
Tr. 87-89; Respondent Ex. 20, p. 35.

{931} Respondent attributed the élle‘gaﬁﬁns sgainst him 10 & “very major mistake” on
the part of Weston Hurd. Hearing Tr. 682, He insisted that his clients “were represented
extremely well” and “got great results” aithmgh iheir defense costs “were some of the lowest in
the country.” 7d. at 684. It was Respondent’s position that Weston Hurd esséﬁtiaiiy undertook
& witch bunt against him, thet Weston Hurd simply failed to understand and accept his
explanation of his client’s need for secrecy, and that Weston Hurd pursued a grievance against
him in order to cover itself against any potential lawsuit by Respondent, /d at 682-685,

{432} The evidence here contradicts any conclusion that Weston Hurd engaged in a

witch hunt. Weston Hurd's choice to investigate Respondent and bring these allegations o light
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damaged the firm in a variety of ways. Apart from the internal strife that occurred among the
firm’s partners due 10 the investigation itself, the firm had to disgorge over $350,000 in profits 1o
Respondent’s three clients. The firm also lost one of the clients as a result. DiMarco testified
that, while he continued to represent Beverly Enterprises and Covenant Care after Respondent’s
departure, Altercare terminated its attorney-client relationship with the firm, Hearing Tr. 332,
Rather than simply give the mamgiﬁg partner of the firm the benefit of the doubt, Weston Hurd
chose to undertake an extensive investigstion and, at the end of that Invest gation, gave
Respondent the opportunity to respond to the results of the investigation before any of
Respondent’s clients were contacted. The panel rejects any contention that this case is the result
of & misiake or witch hunt on the part of Weston Hurd.

{933} Based upon the exhibits, stipulations, and the record of the hearing, the panel
finds by clear and convineing evidence that Respondent has commitied the following ethical
violations:

{434} Respondent violated DR LIOZ{A}(@} Respondent admitted that his billing
descriptiané bore no relation to the work he actuslly performed {m any given case. Relator
presented evidence that Respondent routinely billed his iangniem care clients for work thaﬁ did
not appear in their files.

{%5} Respondent violated DR 1-102(A)(6). Reépandem‘repeatedly violated the ethical
rules over a period ';)f vears with multiple clients, abused his position as a parmé: at his firm to
do so, and att@mptéd 10 hide his misconduct from his Srm——all at great cost and inconvenience to
his firm and his clients.

{%36} Respondent violated DR 2-106. Relator presented evidence that Respondent

repeatedly billed multiple files in the same amount on the same day although those files were at
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different stages of litigation. Although Respondent claimed that those charges might have
refated to weekly reports he bad to submit to his clients or seminars he might bave conducted for
hisg ﬁ%ﬁents, he admitted that it was impossible 1o tell what any given charge related té, 43 his
narratives bore no relation o the work he performed. Relator presemied evidence from il three
clients that they expected specific and accurate billing narratives at all times,

{437y Regpondent viotated Prof. Cond. R, 1.5¢a). The evidence in support of
Respondent’s Prof. Cond. R. 1.5(a) violation is the same a3 the evidence set forth in
Respondent’s DR 2-106 violation, with the excépticm of the time frame in which it occurred.

{438} Fespondent violated Prof. Cond. R, 8.4(c). The evidence in support of
Respondent’s Prof. Cond. R. 8.4(c) viclation is the same a3 the evidence set forth in
Respondent’s DR i;i 02{AX4) violation, with the exception of the time frame in which it
ooourred.

{439} Respondent violated Prof. Cond. R. 8.4(h). The evidence in support of
Respondent’s Prof. Cond. R. 8.4(h) viclation is the same as the evidence set forth in

Respondent’s DR 1-102{A)(6) viclation, with the exception of the time frame in which it

occurred.

{440} Respondent did not present any mitigation evidence, but the panel notes the
absence of any prigf disciplinary record. BCGD Proc. Reg, 10(BY¥2){(a).
| {§41} The parties did not stipulate to any aggravating factors in this case, but the panel
finds that certain aggravating factors exist. Respondent acted with & dishonest or seifish motive,
as be received a financial benefit a5 8 result of submitting fraudulent time entries. BCGD Proc.

Reg. 10(AY1)(b). Moreover, the panel finds that Respondent has engaged in a pattern of
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misconduct and has committed multiple offenses given that he submitted the fraudulent time
entries to three different clients (Beverly Enterérises, Altercare, and Covenant Care) over the
course of savérai YEArs. BCGD Proc, Reg, EG{A}(I)(C}, (d). Respondent’s conducted resulted in
financial harm to both his clients and his firm, a5 the firm had to refund 2 significant amount of
money to the three foregoing clients and expend 2 significant amount of time investigating
Respondent’s misconduct and compensating his clients for their financial losses. BCGD Proc,
Reg. 10(AX1){h). To date, Respondent has failed to make any restitution to his firm, as
Respondent believes his firm acted improperly in refunding his clients. BCGD Proc. Reg.
10(AX1)(1). Additionally, to date, Respondent has failed to acknowledge the wrongful nature of
his conduct, in spite of the fact that all of his clients have refused to corroborate his description
of their billing practices. BCGD Proc. Reg. 10(AY1Xg).

€42} Relator recommended a two-year suspension in this matter, with no time stayed,
Conversely, Resparidmt sought an outright dismissal of ﬂm charges for lack of clear and
convincing evidence and did not offer an altemative argument if this panel, in fact, determined
sufficient evidence existed, The panel agrees with Relator that an actual suspension is warranted
in this matier. The pé.nei, however, believes that an indefinite suspension is the more appropriate
sanction in this matter, In determining the appropriate sanction, the panel considered the factual
findings and mitigating and aggravating factors outlined above.

{943} “[A] viclation of Prof. Cond. R. 8.4(c) generally requires an actual suspension
from the practice of law.” Alron Bar Assn. v, (ibson, 128 Ohio St.3d 347, 2011-Ohic-628, §10.
Indeed, “{d.]isbarm&m is the presumptive sanction for an atiorney’s misappropristion of client
funds ¥ ¥ %7 Disc@limry Counsel v. MeCauley, 114 Chio 81.3d 461, 2007-Chio-4259, 122

See also Cleveland Metro. Bar Assn. v. Wrerntmore, Slip Opixﬁon No. 2013-Ohic-5041, 920
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{(“Whenan attorney has engaged in numerous acts of misconduct in converting law-firm funds
and there is signifivant mitigation, we have held that an indefinite suspension can be
appropriate.”). Bignificant mitigating circumstances do not exist in this case. The only
mitigating factor that exists is the lack of 8 prior disciplinary history., Moreover, because
Respondent repeatedly violated the ethical rules over a period of time with multinle clients,
attempted to hide bis misconduct from his firm, and cost both his firm én& his clients exorbitant
amounts of time and money, “[t1he egregious nature of [his] misconduct also warranted the
additional finding that [he] * * * engaged in conduct that adversely reflecied on [his] fitness 1o
practice law.” Disciplinary Counsel v. Bricker, 137 Ohio $t.34 35, 2013-Ohio-3998, 923,

{944} The Supreme Court of Ohio has upbeld indefinite suspension recommendations in
similar cases where attorneys have deceived either their clients or their firms over an extended
period of time in order to reap e financisl benefit, See, 2.2, Wremtmore, supra, Akron Bar Assn.
v. Smithern, 125 Ohio $.3d 72, 2010-Chio-652; Toledo Earﬁsm v. Crossmock, 111 Ohio §1.3d
278, Zﬁﬁénﬂbiawﬁ’f%; and Disciplingry Counsel v. Yojko, 77 Ohio 5134 383, 1997-Ohio-263. It
is the panel's assessment that Respondent’s conduct, in conjunction with all of the .agg%avating
factors weighing against him, warrants the same sanction that the Court upheld in each of the
aforementioned cases. For s significant amount of time, Respondent was the only attorney
working on the long-term client files who had access to the billing records. The evidence was
such that Respondent tock advantage of that fact, by changing and paddiﬂg the biils 9o which he
glone primarily had access. When Respdmiﬁm’s actions finally came to light, Respondent
denied any wrongdoing. Respondent repeatedly claimed that his clients requested that he bill
that way due to t’ﬁe unigueness of long-term care practice. The clients, however, refused to

corroborate Respondent’s version of the events. It is the panel’s finding that “{Respondent’s]
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explanation lacks credibility, and his self-serving staternents and misrepresentations are
indicative of 1 caleulated atterpt 1o avoid aceépting responsibility for his misconduct,”
Wrentmore, 2013-Ohio-5041, at 923,

{945} The panel recornmends that Respondent be indefinitely suspended from the
practice of law in Ohid and, pursuant to Gov, Bar R. V, Section 10(B), be prohibited from
petitioning for reinstatement for at least two years. The panel further recommends that “any
future reinstatement be conditioned upon his payment of restitution.” Disciplinary Counsel v,
Weiss, 133 Ohio 81.34 236, 2012-Chio-4564, F15. The record reflects that Weston Hurd paid
Beverly Enterprises, Altercare, and Covenant Care more than $350,000 ss a result of
Respondent’s misconduct. The record also reflects that Weston Hurd brought & civil action
against Respondent and that the civil sction remains unresolved. Because the civil matter

remains unresolved, the panel recommends that the amount of Respondent’s restitution not be set

at this point in time.

Pursuant to Gov, Bar R, V, Section &, the Board of Commissioners on Grisvances and
Discipline of the Supreme Court of Ohio considered this matter on January 31, 2014, The Roard
adopted the ﬁédings of fact, conclusiﬁﬁs of law, and recommendation of the pane! and
mcémmeﬁds that Respondent, Scott Clifford Smith, be indefinitely suspended from the practice
of an. in Ohio. En addition to the applicable requirements set forth in Gov. Ber R ¥, Section
1O{E}, Respandent’s reinstaterment shall be subject té Respondent’s payment of any restitution,
relative to the misconduct detailed in this report, that mﬁy be ordered or agreed th s a result of

civil litigation or that may otherwise agreed 1o by Respondent and his former law firm. The
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Board further recommends that the costs of these proceedings be taxed to Respondent in any

disciplisary order entered, so that execution may issue,

Pursuant o the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,

I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendsation as those of the Board,

CH ﬁVEa Secretary

20



BOARD OF COMMISSIONERS

el FILED

GRIEVANCES AND DISCIPLINE

OF e a
THE SUPREME COURT OF OHIO JUL 282012

BUARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLING
In re:
Seott C. Smith : Case Mo, 123-472
Respondent Entry on Respondent®s

Motion for Summary Judgment

and Denial of Motion to Sirike
v.

Bisciplinary Counsel

Relator

Respondent filed 2 motion for sumimary judgment and protective order on April 23, 2012,
Relator filed responsive pleadings on May 10, 2012 and Respondent replied on May 21, 2012.

Summary judgment is filed pursuant to Civ. R 56(C). The standard as identified by
Respondent is the pleadings, depositions, answer to mterrogatories, written admissions,
affidavits, transcripts of evidence, aud written stipulations if any, timely filed in the action, show
that there is no genuine issue of material fact and that the moving party is entitled to judgment as
a matter of law.

In support, Respondent states the basis of his motion to be a lack of due process in that
documents that could exonerate Respondent of charges levied against him have not been
produced and thus withheld from him by the grievant, Weston Hurd LLP.

For the reasons as set forth below, the motion for surninary judgment and motion to strike

is denied and a hearing date will be determined to proceed on the facts in dispute as presented.
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BRIEF DESCRIPTION OF THE SUBJECT OF THE MOTION

Respondent was a managing partner of Weston Hurd in 2007, An emergency
management meeting was called to address concerns regarding Respondent’s long-term care
billing practices. Respondent was not involved in the meeting and suspended from the firm. The
matter was investigated by the firm without Respondent’s participation with findings of
irregularities in regards to Respondent’s long term care billings. Respondent asserts that he was
forced to leave the firm but further asserts that the conclusions of the investigation was not based
upon review of evidence that long-tern care used diffevent billing guidelines unigue from
general litigation cases. Respondent further asserts that documents such as correspondence
between Respondent and the clients was not reviewed in the investigation and contained billing
instructions and guidance that would have exonerated Respondent. Respondent remains in an
unresolved mediation process with the law firm regarding these assertions.

Respondent alleges that Relator has not obtained, reviewed, or produced commurication
between Respondent and his underlying clients with regard to billing procedures and guidelines
for long-term care cases; that the law firm has not produced and did not consider these
communications in their investigation; and the underlying clients have not waived their privilege
or produced communication with regard to billing provedures and guidelines. Based upon these
aliegations, Respondent posits that the lack of these documents fulfills the burden that no
material facts are af issue in this matter. Respondent further argues for dismissal on the basis
that he has been denied access to this information which deprives him of his due process rights to
a fair frial and fo present evidence under the Fourteenth Amendment to the U.%. Constitution,

All three clients of the firm did provide a form of waiver in 2007, as was provided 1o the

panel chair per her direction in November 2011, Additionally, as exhibits to their motion in



opposition to summary judgment, Relator in their exhibits 2 through 6 has included
documentation as to the information produced. Relator has stated that they have produced all
documents within their possession.

Should Respondent or Relator Msh to include documents as evidentiary exhibits at the
time of hearing, this must be done in accordance with the Ohio Rules of Evidence.

LAGAL ANALYRIR

BCGI Proc. Reg. 2(B) provides that the chairman or a member of the panel shall rule on
all motions subsequent to the appointment of 2 panel. BCGD Proc. Reg. 5 provides that a
unanimous panel is required to dismiss a case when the rule permits dismissal, There is no
provision within the procedural regulations for consideration of motions by the entire panel
before a hearing. Thus a decision pursuant to Civ. R. 56 (C), is not practicable and is not
permitted under the applicable rules.

To date, the periinent witnesses from the firm and companies have not been deposed.
Deposition would offer Respondent the opportunity to question these witnesses directly and
under oath as to the existence and provision of the information Respondent suggests has been
withheld. Additionally, there is no evidence present within the record that Respondent has
directly subpoenaed this information from the pertinent witnesses. Within the Respondent’s
answer to the complaint, he does not affirm or deny multiple allegations of Relator. This does
create a question of material fact.

This case is distingnishable from in re Ruffalo, 390 U.8. 544 (1 968), in that Respondent
clearly has notice within the complaint of the charges against him. No charges have been

amended as the result of testimony thus denying fair notice to Respondent.



In a disciplinary proceeding, Relator bears the burden of proving an altorney’s
misconduct “by clear and convincing evidence.” Gov. Bar R. V, Section 6(1). Respondent’s

right to due process and fair hearing are protected by the burden of proof imposed upon Relator

by Gov. Bar B. V.

Accordingly for the foregoing reasons,
IT 80 ORDERED:

Respondent’s motion for summary judgment and motion o strike is denjed,

Yy,

wShfan Harwood, Chair
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THE SUPREME COURT OF oo ON GREVANCES & DISCIPLINE

Inve: :
Scott C. Smith : Caze No, 11-072
Respondent : Entry on Relator’s
Motion to Quash
v, Subpeona Duces Tecum

Issued to Randy Wetzel
Disciplinary Counsel

Relator

On Janvary 29, 2013, Relator filed a motion to quash the subpoena duces tecam issued to
Randy Wetzel, The motion states that g subpoena issued Thursday, January 24, 2013 was not
sent to Wetzel or counsel for the Relator until the afiernoon of Monday, January 28, 2013, The
subpoena in question requires Wetzel to produce documents in response 1o 49 separate requests
and to do so by 10:30 a.m. on Thorsday, January 31, 2013, The panel chair finds Relator’s
contention, that the subpoena fails to allow 2 reasonable time o comply, well-taken. Moreover,
Respondent has had ample time to request these documents in a proceeding that has been |
pending before this Board since August 2011 and is well-aware that & motion to quash two
similar subpoenas was granted on January 23, 2013,

Pursuant 1o the authority of Civ. R, 45 (CH3)(a), the motion to quash is granted for
faikure to allow reasonable time o comply with the document requests within the subpoens duces

tecurm. The parties are encouraged to be mindfil of the upcoming deadlines for the presentation

Appendix C




of this case, which will be held on February 4, 5, and 6, 2013 in Cleveland, and to accomplish
the depositions if deemed necessary within the appropriate timeframe.

Accordingly for the foregoing reasons,

IT SO ORDERED:

Relator’s motion to quash the subpoena duces tecum issued to Randy Wetze] is hereby

granted.

oy,

: -
hagon Harwood, Chair

%per authorization



BEFORE THE BOARD OF COMMISSIONERS ON GRIEVANCES AND DISCIPLING
SUPREME COURT OF OHIC

Office of Disciplinary Counsel : Bosrd Mo. 11-072
Relator

V.

Beott C, Smith

Respondent

AFFIDAVIT OF 3COTT ¢, 5MITH, ESQ.
N SUPPORT OF MOTION FOR SUMMARY JUDGMENT

Biate of Ohic ¥
3 ss:
County of Franklin }

NOW COMES AFFIANT FIRST BEING DULY CAUTIONED AND SWORN AND
ATIESTS:

1. My name is Seott C. Smith, and I am an attorney Heensed to practice law in the
State of Ohio, and my license is in “inactive” status. Iam currently in good standing
with the Supreme Court of Ohio. 1am of legal age, sound mind and am otherwise
corpetent to make this affidavit, am the Bespondent herein, and [ have personal

knowledge of each fact slleged in this Affidavit,

2. Iserved as managing partner of the law firmn of Weston Hurd LLP from zo0s
vntil August 2007, Priorto that time, 1 was a partner with the firm from 1996 until
August 2007 and an associate with the firm from 1986 10 1996, 1was forced to resign
from the firm effective Auguost 93, 2007, -

. While at the firm, I developed the long-term care practice group. From the
cutset, long-term care cases were unique from the general Higation cases and were
billed differently from other cases. The clients in the long-term care cases were very
concerned with large civil demages awards, particularly punitive damage awards., The
eoncern was that in a punitive damages hearing, attorney invoices and billing would be
discoverable and cowld revea] trial strategies, communications, and information that
eould lead to punitive damages, Consequently, a unique billing practice developed,
inchuding the following: |

Appendix D



a. Use of pre-approved budgets for each phase of litigation, for each rase,

b. Use of general billing descriptions rather than specific billing narratives that
were commonplace in other Htigation. In fact, narrative specificity, specific
identification of task and exact Hme was not used,

«. Use of closed, intra-net computerized billing systems, with access to thase
systems limited to me and  fow others. Most notable for this case were intra-net
systems called Serenghetti, Cliant Connect and Power Brief ‘

d. Use of open case numbers to bl for Bme spent on cases that were not vet
apened.

&. Use of clisnt approved and identified partners and associates for legal work.
The clients were aware that time entries for Weston Hurd pariners and associates who
were not specifically approved by the client, but whose work was necessary for a case,
were billed under my initials or the inttials of another client-approved attorney.

4. The clients were experts in long-term care, expert lawyers for sach client recetved
bills monthly for each case, were tntimately involved in each case and approved sach of
these billing requirements. My correspondence with the clients regarding these
procedoyes is contained in various guidance docnments supplied by the client as as my
specific correspondence with the clients. These documents are contained on the various
intra-pet systems. 1 do not have access o those systems, and those docoments have not
been provided to me in discovery.

5 in Avgust of 2007, I was asked to attend g mesting with the management
commitiee of Weston Hurd along with the firm’s attorney, Mary Cibells. I believed that
the subject of the meeting would be the ongoing crisis within the long-term pracics
group, which centered around an flicl extra-marital affsir between Attorney Victor
DiMareo and his paralegal/nurse consuliant, Nancy Suster, and the lack of coopertation
in these cases between My, DiMarco, Me. Suster and their secretary Kaven Stencil with
Mr. Sraith and his secretary, Sandy Juba. 1 had discovered thet DiMarco and Suster
were using out of town trips to carry on their affair, and were not conmunicating eritics]
information to me or my secretary. To my suxprise, the meeting was about my billing
practices for long-term care cases, based upon a coraplaint made by DiMarco, which was
sapported by Suster. As the meeting progressed, it became obvious to me that Cibelln
{who had a conflict of interest becauss she had previcusly represented me) and the
management comnittee had fafled to realize or consider that the fong-term care cases
were billed under the unique set of guidelines deseribed fn the Previous paragraph.
Instead, Cibella and the management committes applied the billing goidelines for
geners] Htigation cases to my time entries for Iong-term care cases.



6. At this meeting, I was not permitted to review documents, acoess iy computer,
access iy desk calendar, the draft bills or any other document or record, including the
client files. Instead, I was given a set of written questions that I was requived to anawer
within 24 hours. Carolyn Capel stated that my conduct was “criminal” and Tim Johnson
used the term “Boyon,” creating a perfect conflict between mysetf, the Firm and #is
clients. 1was later suspended from the finm without being sllowed to review or access
any of the documents or communications from the clients that would have explained my
time entries and billing practices for long-term care cases,

7o After my suspension, T was foreed to resign from Weston Hurd and invoked the
mediation clause in the Partnership Agreement,  As of the date of this affidavit, the
mediation is not complete, and 1 have not reached a final agreement with Weston Huord,
During the mediation, I learned that Weston Hurd, under Mary Cibells’s guidance,
issued refunds to three Weston Hurd clients: Proclaim America /Altercare, Beverly
Enterprises/Golden Ventures, and Covenant Care. The refunds were caleulated using
the following methodology:

a. Carolyn Cappel and Tim Johnson inttially reviewed five long-term care client
files in order to indentify “false” time entries.

b. Carolyn Cappel and Tim Johnson then reviewed an additional 11 long term
care files in order to locate additions] “false” time aniries, .

¢. Carolyn Cappel and Tim Johneon went on to review 34 long term care client
files, totaling approximately 156 invoices containing my time eniries.

d. Using the results from this review, Cappel and Johnson extrapolated the
percentage of allegedly false thme entries throngh all 88 long-term care fles I had billed
time for while at Weston Huxd.

e I was not eonsulted at any time during this review process.  have Teguested,
but have not been allowed to review the allegedly false time entries, the related client
files or any docnments related to the allegedly false thme entries,

8. Both during the mediation and during the discovery phase of this case, in order to
support the validity of my time entries and billing practices, I have asked the Relator
and Weston Hurd for documents important to my defense, in that those decuments
eontain information that could exonerate me of the charges set forth in the Formal
Complaint, But I have never received those documents, including the following:

a. Documents and commuunications between me and each of the client contained
on each of the intra-net systems described in prior paragraphs,

naas IR



b. Commumications and guidance documents regarding billing procedures and
instructions for Covenant Care.

e. Communications and guidanee docments regarding billing procedures and
nstructions for Beverly Enterprises/Golden Ventures,

d. Communications and guidance docoments regarding billing procedures and
mstruction for ProClalm America/Aliercare,

e. The complete client fles, including draft bills, communications and my notes
for each of the following cases:

L. James Hanson Jr, et al. v. Valley View Nursing and Rehabilitation
Center, ot al,

z. John H. Heppuer, et al, v, Beverly Enterprises-Ohio, et al

3. Stephen Lawson, et al., v. Altercare of Wadsworth

4. Margaret Masey, e al., v. Altercare of Canton.

5. Robert Siegment, et al.,, v. Edgewood Manor Nursing Home et al.
6. Lovi Croston et al, v. Beverly

7. Anna Willamson v. Altercare of Bucyrus

8. Sherry Yachanin v. Metroheslth Medics] Center

9. Michael Dedngelis v. Altercare of Ohio

10, Errol Crandolph v, Covenant Care dbsa Fairfield Skilled Nursing &
Behabilitation

11 Clandia Newhard et al. v. Briarfields of Anstintown, LLC
12. James Henke v. The Cleveland Clinic Foundation

13 Altercare of Mentor v, Lawrence Frwin

i4. Rita Gibbons, ot al. v. Hearthstone Assisted Living

15. Edward Schakiv. Broadview Multi-Care Conter

16. Virginia Schavene/Country Lawn Medical Record Request
17. Victor Lawrence v. Altercare of Mentor

18, Delores Mans v. Mohammed Kabir, et al,



19, Anthony Trapasse v, Almost Family Adult Daycare
20. Charles Cool v. Majora Lane Center for Rehabilitation
21, John Hall v, Evergreon
22. Frische Mullin, Inc. v. Sandys & Associates, Inc.
23. Joe Shelton v. Beverly Health & Rebab
24. Estate of Willlasa Maghby v, Forest Hills Nursing Home
25. Dawn Foote v. Healtheare Services Group
26. Richard Shelar v. Austin woods Nursing Center
2. Bobert Insdterwald v. Hickory Creek nursing Center
28. William Richards v. OhioHealth Corp.
29. Blossom Krasnby v. The Greens, et al.
30. Nickie Clegg v. Summa Helath System Hos;ﬁital
31 Robert Evans v. Northern Cincinnati Sports & Physical Therapy
32. Will Fegley et alv. Longmeaéﬁw Care
~ 33. Robert Morelock v. Beverly Heath & Rehab
34. Rickey Young v. Lincoln Electric Co
35. Barbara Wollebaek v, Wrisght Nursing and Rehab Center
46. Nancy Johnson v, Altercare of Mentor
37. Heidi Stecher v. Wright Wursing and Rehab Center
{. Identification of the 34 files reviewed by Cappel and Johnson

g. Identification of each of the 8% files used to caleulate the total scope of
my allegedly false billings.

h. My personal desk calendar covering the Hime I was at Weston Hurd,

i. Documnents and other communications between me and various attorneys st
Weston Hurd who worked on the long-term care cases, regarding billing
guidelines and the unigue billing criteria for lung-term care cases,



j+ Vic DiMarco, Naney Sustar and Karen Stencil's personnel files and Sandy
Suchaw’s Human Resource file regarding the long term care personnel lszues,

k. Weston Hurd’s annual billing for ench lawvyer sinee 1987,

G, 4s the mediation progressed, my counsel and I were given case files for five of the
underlying clients whose bills were in question. Weston Hurd, however, did not
provide a waiver of the attorney-client privilege from the vnderlying clents with regard
to those five files. Shortly thereafter, we received a disk containing approximately
20,000 documents from Weston Hurd, But, as with the client files, Weston Hurd 4id
not provide walvers from the clients with regard o those 20,000 documents, When By
counsel rajsed this issue, Weston Hurd attempted to procure proper waivers from the
client, albeit after the fact, but the clents have not waived their privilege to non-public
docornents. The presentation of these 20,000 documents and the necessary public
testimony to defend myself against these allegetions are in direct conflict with the
confidentiality required to prevent exposure to these clients fo irreparable harm,

3. 1 have reviewed the fve case {iles, the approximately 20,000 documents
proeduced by Weston Hurd and the documents produced by the Relator in this sase,
 None of the documents identified in paragraph 8, supra, have been produced by the

Relator, Weston Huord or the underlying cents. .

Nty Public
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P
Supreme Court of Florida.
THE FLORIDA BAR, Complainant,
v

William ¥. DANTEL, Respondent,

Nos. 78063, 78065,
Sept. 30, 1993,
Rshearing Denied Nov. 17, 1993.

Upon referes's recommendations in attorney
disciplinary procesding, the Supreme Court held
that: {1} State Bar's unanswered requests  for
admissions which contain same facls as those
alleged in Bar's complaint are properly deemed
sdmitted; (2) fallure to get court approval of
seitlement reached with losurance company for
personal injuries sustained by minor warranis
30-day suspension from practice of law; and (3)
filure to  effect public sale after obiaining
judgment in foreclosure for clients warranis 3G-day
suspensios from practice of law.

Suspensions ordered.
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referee and then apply only if no provision in rule
governing procedures before referes applies. West's
F.8.4. Bar Rule 3-7.6(e)1).

19} Attoraey and Client 45 €548

45 Attorney and Client
431 The Office of Attorney
43K Diseipline
45k47 Procesdings
45k48 k. Wotice and Preliminary
Procesdings. Most Cited Cases

Constitutions] Law 92 €042733)

92 Constitutional Law
GEXHVE Due Process
SRAXN G Particular Issues and
Applications
PEXRVIHGHIZ Trade or Business
92kA4266  Particular  Subjects  and
Regulations
Y2k4273 Avorneys
92kA427H3) k. Conduct  and

Page 4 of 11
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Discipline. Most Cited Cases
Formerly 92k287.2(5)

Attorney was not denied due process in
attorney  disciplinery  procesding  when  referse
failed to give bim ten days notice of final hearing
on State Bar's motions for summary judgment and
motions {0 deem matters admitted;  attorney
received uotice of hearing more than 3 week prior
to hearing and was aware of notice of hearing for
some period of time. West's F.SA. Bar Rule
3-7.11{cy; U.B.C.A. Const. Amend. 14,

{18} Constitutional Law 92 €4273(3)

92 Constitutional Law

GZEXVI Due Process
S2XKVIHG) Particular Issues and
Applications
QIEINVEGHZ Trade or Business
92k4266  Particular  Subjects  and
Regulations
97k4273 Attomevs

G2R4273(3y k. Condust and
Discipline. Most Cited Cases
Formerly 92k287.2(5})
Reasonable notice is a¥ that is necessary to
afford dus process i disciplinary proceedings.
West's F.S.A. Bar Rule 3-7.11{c).

{11} Attorney and CHent 45 €284

45 Attorney and Client
451 The Office of Attorney
45Ky Discipline
45k47 Proceedings
43k34 k. Trisl or Hesring, Most Cited
Cases ’ :
Failuwre of referse to render his decision in
attorney disciplinary proceeding within six months
of order assigning referse did not render referes’s
final reports invalid, in absence of allegation of
prejudice to attomey from delay; determination of
appropriate discipline was postponed o allow for
thorough argument on issue of discipline and
attorney then sought premature review of referees
initial reports, thus further delaying procesdings.
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{12} Attorney and Client 45 €471

45 Attorney and Client
451 The Office of Attorney
45K ) Discipline '
45447 Proceedings
45k47.1 k. In General. Most Cited
Administrative  Procedure  Act  has  no
spplication in attomey disciplinary cases. West's
FRA. § 12050 o seq.; Wast's F.8.4. Const. At 5,
§1s.

[13] Attorney and Client 45 £220582.13(3)

435 Attorney end Client

451 The Office of Attorney

43C) Diseipline
435k58.1 Punishment; Disposition
435k39.13 Suspension
45k58.13(2) Definite Suspension
43k58.13(3) k. In General. Most

Cited Cases

{Fommerly 45k358)

Fallure 10 get cowt approval of setilement
reached with inmwsnce compsny for personal
imjuries  sestsined by minor warants  30-day
suspension from practice of law. West's F.8.A. Bar
Rules 4-13, 4-14(, b), 4-1.5(a), 4-1.15(h, ),
432, 51.1

{14} Attorney and Chent 45 €5088,13(3)

45 Attorney and Client

451 The Uffice of Attorney

45HC) Discipline
45k39.1 Punishment; Disposition
45k59.13 Suspension
45k39.13(2) Definite Suspension
45k59.13(3) k. In General, Most

Cited Cases

{Formerly 43k58)

Failure to effect public sale afler obtaining
judgment in foreclosure for clients warrants 30-day
suspension from practice of law. Wests F.S.A. Bar
Rules 4-1.3, 4-1.4(a}, 4-3.2.

Page Sof 11
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#1808 John F. Harkness, Jr., Bxecutive Director,
John T. Berry, Staff Counsel, and James N,
Watson, Jr, Bar Counsel, Tallahasses, for
complainant,

Willism F, Danlel, pro se.

PER CURIAM.

Williamn ¥. Daniel sesks review of the referee’s
reports  in these  consolidated  disciplinary
proceedings finding him guilty of misconduet and
recommending  concurrent thirty-day  suspensions,
We have jurisdiction ™ and approve the referee's
fndings and recommended discipline.

FML. A ¥, § 15, Fla.Const,

Twe complaints were filed against Daniel
Case no. 78,065 deals with Daniel's faihwe to got
coutt approval of a seitlement that was reached
with an insurence company for personal injuries
susizined by & minor™ Daniel was charged with
violating the following Rules Regulativg The
Florida Bar rule 4-13 (a lawyer shall act with
reasonable  diligence  and  promptess in
representing a chient); rule 4-1.4(2) (7 lawver shall
keep o *181 clion! ressonably Wformed abouot the
status of a matter and promptly comply with
masonable requests for information); mie 4-1.4(0)
{z lawyer shall explain a matter to the extent
reasonably necessary 1o permit the client to malke
informed decisions regarding the representation);
tule 4-1.5(2) (an attorney shall not collect an illegal
or prohibited fee); rule 4-1.15(5) (upon receiving
funds or other property in which a clisnt or tird
person has an interest, a lawyer shall prompily
notify the client or third person; & lawvyer shall
promptly deliver any funds or other property that
the client or third person is entitled to and, upop
reguest by client or third party shall prompily
render a full accounting regarding such property);
mle 4-L15(d) {(a lawyer shall comply with The
Florida Bar Ruoles Regulating Trust Accounts); rule
4-3.2 {a lawyer shall make ressonable efforts io
expedite litigation consistert with the interests of
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the client); and rule 5-1.1 (money or other property
enirusted o an atomney for 2 specific purpose,
including sdvances for costs and expenaes, is held
in trust and must be applied only to that purpose).

FNZ. In case no. 78,065, the referee found
the following facts to be proven:

Respondent was retained by Jenea [sic]
Dubois regarding personal injuries her
minor dunghter, Crystal Nicole Dubois,
suffered in an awtomobile accident om
June 19, 1986, Dwwing Oclober 1988,
Respondent reached a setflemment of the
Dubois’ claims with Allstate Inswrance
Compsny through  their  Tallahassee
counsel, Lauchlin Waldoch, On Cctober
14, 1988, Allstate’s coumsel, Lauchlin
Waldosh wrote to Respondent regarding
the settlement and advised him that since
the claimant was z minor, the settlement
should require court aspproval and fhe
appointment of a  guardian  of the
property. On or about Ootobsr 27, 1988
Bespondent flled 2 petition iIm Leon
County Circult Cowrt seeking spproval
of the seitfement regarding the claim of
the minor clent, Micole Dubois.
Respondent falled to schedule 2 court
date for the petiion to approve the
settlement and never obtzined court
spprovel of the settlement. On May 15,
1989, Lauchlin  Waldoch forwarded
Respondent a letter regarding the
settiement and  included an  origina
release and settlement agreement with a
check from Allstate Inswance Co. for
$7.500.00. In Lauchlin Waldoch's letter
of May 15, 1989, she reguested that
Respondent maintain  the  settlement
funds in his truat account unti! such time
as the release was executed and returned.

On May 31, 1985, Respondent had
Richard Dubois and  JYeans  Dubois
executs  the settlernent and  relesse

Page 6 of 11
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document. At the time Richard Dubois
and Jesna Dubols sxecoted the releass io
Allstate on May 31, 1989, Respondent
had not yei obtained cowrt approval of
the seitlement. Afer the release was
executed, Respondent failed to forward
the document to Lauchlin Waldoch., On
June 14, 1989, Respondent deposited the
Allstate seitlement check for the Dubois
claim into his trust account, On June 19,
1989, Respondent wrote himself 2 check
on his tust account for  $5,000.00,
representing stiorney fees in the Diuboils
clairs,

During May and July, 1989 Jeana
Dubols  attempted withowt  success to
contact Respondent to determine when
the settlement was to be finalized. Jeana
Dubols executed a power of attorney in
favor of Richard Dwbois on July 18,
1989 1o effectuate the setifement of
Nicole Dubois' settlement. Richard
Dubois stiempted to contact Respondent
regarding  Nicoles  settloment,  and
Respondent failed to retarn his calls,
Richard Dubois subsequently hired other
counsel, Bradley Monros, io assist jo
getting  Reosposdent to  finalive  the
settlement  with  Allsiste.  Bradley
Monroe received fees of 3300.00 from
Richard Dubols for his services. On
September 13, 1989, Bmdley Monros
forwarded Respondent 3 power of
sttorney  authorizing Respondent to pay
the seithement yprosseds o Richard
Dubols. On  September 21, 1989,
Respondent execnted a  trust  account
check to Richard Dubois in the amount
of $2,500.00 represesting the initial
settlement proceeds for Micole Duboia.
Al the time Respondemt executed trust
acoovnt checks to Richard Duibols and
bimself, Respondent had sl  not
obtained  court  approval  of  the

© 2014 Thoreson Reyters, No Claim to Orig. US Gov. Works.

hitp:/fweb2 westlaw.com/print/printstream.aspx Pmt=93 &pri=HTMLE&vr=2.0&destination...  4/3/2014



Page 7 of 11

Page 6
626 5024 178, 18 Fla. L. Weekly S517
{Cite as: 626 So.2d 175}

settiement, Respondent's original
petition for approval had been dismissed
for  failure o proseeute. Deapite
disbursing  the  settlement  procesds
Respondent had falled to return the
exeouted release to Allstate's attorney,
Lauchlin Waldock. On  Ocioher 13,
1991, Lauchlin Waldoch filed 3 agparaie
petition for approval of the settlement
between Nicole Dubols and Allstate. On
December 5, 1989, the court approved

of the change of ownership by lstter
from Hassler on or about hime 3, 1983,

On or abowt September 22, 1983,
Respondent  filed 8 complaimt  w
forectose the sbove reforenced
mortgages against Big Bend and Fassler.
A final Hearing was held on  the
foreclosure complaint on May 3, 1984.
On Jone 11, 1984 2 final judgment and
default for foreclosure was emtered hy

the settlement between Nicole Dubois Cireuit Judge Victor Cawthon apainst

and Allstate, Big Bend and Hassler. The Junme 11,
1984 final judgment provided that unless
Case no. 78,063 deals with Daniel's fathue to sums  due were bot [sic] paid the

effect a public sale after obtzining a judgment in
foreclosure for his clents P Danisl was charged
with violating rules 4-1.3 (a lmwyer shall act with
ressonable  diligence  and  promptness W for July 11, 1984 after Rig Bend and
representing a clent); 4-1.4(a) (2 lawver shall keep Hassler failed to pay the sums due on the
g client ressonably informed showt the status of @ morigage. Respondenmt later filed g
matter and promptly comply with reasonsble Motion for an Amended Final Judzment
requests for information); snd 4-3.2 (& lawyer shall to obtain 2 new sale dale on or shoy
make reasonsble offorts to expedite litigation fanwary 7, 1985,

consisient with the interests of the client) of the
Rules Regulating The Florida Bar.

property should be sold at public sale at
1180 am. on July 11, 1984, Respondent
failed to perfect the public sale ordered

On or about January 22, 1985, a fingl
hearing  was  held on  Respondent's
FP3. The referes made the following Motion for Amended Fina! Judgment.
findings of fact in case no. 78,063: On January 22, 1985 Respondent wrote
the Millers advising them that the Court

On or sbont Septersber 19, 1983, had granted a new public sale date for
Respondent was retained by George G. Pebruary 20, 1985, @ 11:00 am.

and Margarete B. Mifler (The Millers) to
initiate foreclosure proceedings on their
behall conceming two mongsges given
by Big Bend Housemovers, Inc. (Big
Bend).  Respondent  requested  and
received 3 refainer fee of $690.00 from
the Millers to  institule foreclosure
proceedings. The mortgages held by the
Millers related 1o two facts of Jand
purchased by Big Bend on or about
Decemmber 3, 1982, On or about
December 1, 1982, Big Bend executed a
quit claim deed to Hassler Constroction,
Imc. (Hassler), The Millers were notified

Respondent failed to take the necessary
steps 1o perfect the public sale set for
Februmry 20, 1983, Afier Respondent
failed 1o perfect the public sals the
Millers sought @ title search on the
morigaged property from Premier Title
and Abstract, Inc. (Premder). On or about
March 22, 1985 the Millers were potified
by Premier that subsequent to  the
origival public sele date of uly 11,
1984, there were four outstanding
judgments against Hassler, an
assignraent of mortgage from Big Bend
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to  Citizens Commercial Bask, two
federal tax liems againet Hassler and
property taxes for 1984 wers
outstanding.  Respondent failed o
ascertain the exisience of these lens
prior to  filing either the original
complaint or the Motion for Amended
Fal Judgment. Respondeni falled to
pame any of the outstanding Henholders
in any of the pleadings in this matter.

The Millers sought the help of other
counsel in an stlempt to complete the
foreclosure begun by Respmndent. On
June 2, 19835, Attomey W. Eirk Brown
wrote  Respondent on  behall of the
Millers asking that he conchude the
foreclosure proceedings. Further,
Respondent failed to respond to the letter
of Mr. W. Kitk Brown Respondent
fatled 10 complete the foreclosure
proceedings for which he was retained
by the Millers. As of July 1990, the sale
had not been perfected.  Respondent
never asked the court for permission to
withdraw from this matter. Respondemt
failed to advise the Millers as to the
consequences of not teking this property
4 public sale,

Copies of the complsints and requests for
admissions were sent by certified mail to Daniel's
tecord Bar address on Pume 10, 1991, and were
signed for by Daniel on Jums 17, 1991. After
receiving no response from *182 Daniel to either
the complainis or the requests for admissions, the
Ber filed 3 motion to deem matters admitted and
motions for sumumary judgment. Coples of the
motionz alse were sent to Danisls record Bar
address by cortified mail, but were returned
wcigimed.

A hearing on the Bar's motions was beld on
Janmugry 14, 1992, Daniel made a  special
appearance to contest jurisdiction, maintaining that
the referce lacked jurisdiction because, among other
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things, the Bar had not served bim with 8 “filed”
copy of the complaints. After Bnding that the Bar
had effected proper service of its complaints and
requests for admissions, as well as #s motions for
summary judgment, the reforee heard arguments.

Becauvse Dapiel failed to respond io the Bar's
requests for admissions all matters for which an
admisslon was requested were desmed admitted.
Based upon the admitted facts, the referes found
Daniel guilty of the misconduct charged in both
complaints. The reforce deferred argument on the
appropriste discipline and entered initial reports as
io s findings of fact and determinations of guilt,
COn March 30, 1992, Daniel petitioned this Court
for review of the initial reports. On June 18, 1592,
the petition was dismissed as premature.

A hesring to determine the appropriate
disciplinary sanctions was held on December §,
1892, Daniel renewed his objection to the reforee's
jurisdiction to hear the cases. After making the
objection, Disniel left the hearing withowt making
awy argument as 1o the appropriste discipline and
before the Bar presested ifs arpument as to
discipline. On January 22, 1993, the reforee issued
final reports recommsnding concurrent thisty-day
suspensions ™ and sssessing Daniel costs.

FN4. The Bar recommended the concurrent
thirty-day suspensions and doss not seek
harsher discipline before this Court.

[1] Danie! raises the same claims in connection
with both cases. Daniel's first contention iz that
there i5 no evidence to support the referee’s
findings of fact. When Daniel failed to respond to
the Bar's requests for admissions, the requests
which contained the same facts as thoss alleged in
the Bar's complaints were properly deemed
admitted. FlaR.Civ.P. 1.370(s); see The Florida
Bar v. (reeme, 515 So2d 12380 F1a.1987). The
matters deemed admitted pursuant to rule 1.370(a)
clearly serve as substantial competent evidence
supporting the referee's findings,
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{2} Doniels next assertion, that enwy of
swminary judgment is not authorized in disciplinary
proveedings, is Hkewise without merit, Under Rule
Regulating The Florida Bar 3-7.6(s1), once a
formal complaint has been filed snd forwarded to a
referge for hearing, the Florida Rules of Civil
Procedure apply except where ofherwise provided
in the rule. Florida Rule of Civil Procedure 1.318{c)
provides for summary judgment where, as here, it is
shown there is no genuine issue of material fict and
the moving party is entitled to a judgment 25 a
matier of law.

3] We alse reject Daniels challengs to the
summary judgments based on the Bar's alleged
falture to serve Denlel with the motions for
summary judgment. The motions for summmary
judgment, the complaints, and requests for
sdrissions, were sent by certified mail to Daniel's
record Bar address, In accordsnce with Rule
Reogulating The Florids Bar 3-7.11(b), {¢). Such
was all that was required to effect proper service.
See The Flovida Bor v. Bergmanm, 517 So2d 11
{F1a. 1987 Moreover, it s apparent from the record
that Daniel had actusl notice of the procsedings
against him,

[4] Danisl next maintaing that the referes’s
findings as to costs deprived him of dus process
and that Rule TRegplating The Florida Bar
3T8EIE) B unconstitutional.  Daniels
contention thal be was not given an opportunity 1o
chaflenge or refute the costs that were assessed
against him is totally without merit. Daniel
appeared at the December 8, 1992 hearing at which
the appropriate discipline and costs wers o be
addressed. However, afler renewing his objection to
the weferee’s  jurisdiction, Danis!  voluntarily
excused himself from the hearing. *183 After
Daniel left, Bar counsel made a brief argument as
to the sppropriate disciplne and submitted a
memorandom  addressing  discipline  and  costs.
Daniel clearly was afforded an opportunity o be
beard; the fact that he vohmiarily chose not to take
advantage of that opportunity does not offend due
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process.

1536] We also reject Daniels contention that
the $50¢ charge for administrative costs provided
for in mle 3-7600004E) is  unconsiitutional
because it iz “z policy malter reserved for the
legislative branch of the government.” TUnder article
¥, sectlon 15 of the Florida Constitution this Courd
hags exchisive jurisdiction to discipline persons
admitted to the practice of law. It follows that this
Cowt has exclusive authority to adopt rules
addressing all aspects of the disciplinary process,
including the costa that can be amessed a respondent.

[7] Dianiel raises numerous arguments v ig
support his final claim that he was denied due
process and equal prolection throughowt these
procesdings. First, he maiotains that he was never
properly served with the compleint and the requests
for admissions because neither was served afier the
complaint was “filed” in this Cowt Rule
Regulating The Florida Bar 3-74() (1990)7
which was in effect at the time these procesdings
were initiated, provides in pertinent part:

FN5. A munber of these arguments were
reised I prior claims and will not be
addressed a second tims,

FM6. Current rule 3-7.4(k) is substantially
the same.

When a formal complsit by a grievance
commitice s not refered to the  designated
reviewer, or retumned to the grievance sommities
for further actiom, the formal complaint shall be
promptly forwardsd o and reviewed by bar
headquarters staff counsel who shall file the formal
somplaint, furnish 8 copy of the formal complaint
to the respondent, and 2 copy of the record shall be
made gvailable 1o the respondent &t his or her
expense,

Rule Regulating The Florida Bar 3-7.6(g) %,
{19903,™ provides:
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7. Corrent  mle
substantistly the sams.

37.6(205HA) i

Any pleading filed In 3 case pricr 1o
appointment of 8 referce shall be fled with the
Supreme Cowt of Florids and shall bear n
eertificate of service showing parties upon whom
service of coples has beon made,

Meither of these rules requires that 2 complaint
be Gled with this Cowt prior to #s service on the
respondent. In fact, it would sppear that nde
3-7.6(g}(3) provides for service of the complaint
prior 0 or contemporanecus with the filing of the
complaint in this Court.

{81 Daniel's relance on Florida Rules of Civil
Procedure 1.050 and 1.070 to support his poaition
thal he was not properly served is misplaced
becanse the Florida Rules of Civil Procedure only
attach after the appointment of a referee and then
apply only if no other provision in the rule provides
clherwise. Rule Reg. Fla. Bar  3-7.68(s)(1)
Moreover, 33 noted above, it iz Rule Regulating
The Florida Bar 3-7.11 (), (¢} that provides the
procedure  for  effecting  proper  service in
diseiplinary procesdings.

{910} Daniel next maintains that he was
denied due process when the referce failed 1o give
i ten days notice of the final hearing on the Bar's
motions for summary judgment aod moticns to
deem matters admitied, Reasonable notice is all that
is necessary to afford due process in disciplinary

proceedings. Rule Reg. Fla. Bar 3-7.11(c}. Daniel

acknowledges receiving the notice of hearing mors
than & week prior o the hearing and that he “was
aware of the notice of hearing for some period of
time.” Because Daniel was given adeguate notice of
the proceedings sgainst him the referse properly
denied Daniel's motion fo disiuiss and motion for 2
continuance Yo give him time fo respond to the
motion for suramary judgment,

We also find no merit to Danfel's apparsnt
challenge to the consolidation of fhe disciplinary
cases before the referse. He cites no authority (o
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support Bis position and alleges no prejudice from
the consolidetion.

{11} Daniel also contends that the reforees
final reporis are defective because the *184 referse
failed to render his decision within six months of
the fune 19, 1991 order assigning a referee. At the
fanvary 14, 1992 bewing, the determination of
appropriste discipline was postponed to allow for
thorough argument on the issue of discipline,
Daniel then songht premature review of the
referee’s initial reports, thus further delaying the
procesdings, Daniel has alleged no prejudice from
the delgy; and uwoder the circumstances, we do not
believe that the delay in the filing of the final
reports should render them invalid.

{12] Daniel slso faulis the referec with failing
to accord him the “procedural mandstes” of The
Administrative Procedure Act, Chapter 120, Florida
Statutes. In lght of #his Courts  exelusive
jurisdiction over Bar disciplinary malters under
Article ¥, section 15 of the Florida Constitution,
the Administrative Procedwre  Agb has  no
application in such cases,

Dandel's arguments that the referee did not have
jurisdiction over the proceedings against him
because Chapter 20, Florida Siatutes grants
jurisdiction  of professional practices o the
Department of Professional Regulation and that the
Ruoles Regulating the Floida Bar  are
unconstitutional as an invalid exercise of legislative
power also are totally withowt merit. Art. ¥, § 15,
Fla. Const.; Rules Reg. Fla. Bar 3-1.2, 3-3.1,

[13}[14] Having found substantia! competent
evidence 1o support the referee’s findings in both
cases and no merit to Daniels other claims, we
approve the referee’s findings and recommended
discipline. Accordingly, Willlam F. Duaniel is
suspended from the practice of law for a peried of
thirty days in each case. The suspensions shall run
concurrently and shall be effective thirty days from
the filing of this opinion to ensble Daniel to close
out his practice and protect the interests of his
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chients. B Deniel notifies this Court in writing that
he is no longer practicing and does bol nesd the
thirty days to protect existing clients, this Court
will enter an order making the suspension effective
immediately. Dasiel shall accept no new business
fror the date of this opinion. Fudgment for costs in
the amount of $1,574.54 is hersby entered agsingt
Daniel, for which sum let execution issue.

His 50 ordered.

BAREETT, C.L, and OVERTON, McDONALD,
SHAW, GRIMES, KOGAN and HARDING, 15,
COnour,

Fla., 1593,
The Florida Bar v. Danie]
626 5024 178, 18 Fla. L, Weekly 8517

END OF DOCUMENT
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o
Supreme Court of Kansas.
in the Matter of David McLane BRYAN,
Hespondent,

Neo. 89,105.
Jan. 24, 2003,

In  atiorpey  disciplisary procesding, fhe
Supreme Court held that (1) as 2 matter of frst
impression, a metien for sumumsry judgment is
not  authorized in altorney  disciplinary
proceedings; (2 attorney impermissibly disclosed
confidences of former client; and (3) public censure
was warranted as disciplinary sanction.

Publicly censured.
West Headnotes
1} Atiorney and Client 45 €52057

435 Attorpey and Client
431 The Office of Attorney
453 C) Discipline
435k47 Proceedings
45k57 k. Beview. Most Cited Casas

Interpretation of the Rudes of Professionsd
Conduct is a2 question of law over which the
Sopreme Court has unlimited review.

{2} Attorney and Client 45 €£54401)

43 Attorney and Clisnd
451 The Office of Attorney
453(C) Discipline
45k37 Grounds for Discipline
45k44 Misconduet as to Client
45k44{1) k. In Geperal. Most Cired
Cases ‘

Altorney's disclosure to store manager and o
loss prevention mamager st siore at which former
client worked, that former client “has a history of
making false claims  such  as” the sialking
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aliegations she was making against altorney, was
beyond the disclosure of client confidences that was
reasonsbly necssszry 1o vindicate attomey, as to
former client’s alleged defamation of attorney by
acousing hin of stalking. Sup.CtRuies, Rule 7726,
Rules of Prof.Conduct, Rule 1.6{b}31.

3] Atlorney and Client 45 €5544(1)

45 Attorney and Client
451 The Office of Attorney
45K} Disciplineg
45537 Grounds for Discipline
45544 Misconduct as to Client
45544013 k. Io Genersl Most Cited
28565
Attorney was not reguired 0 commence a
defarnation lawsull againg fommer client, before
attorney  could meke disclosures of  client
confidences that were reasonably necessary fo
vindicate attorney a3 1o former client's allegedly
defamatory accusation, to her employer, that he was
stalking ber. Sup.CtRuoles, Rule 228, Rules of
Prof Condoct, Rule L83}

{4} Attorney and CHent 45 £244(1)

45 Attomey and Client
431 The Office of Attorney
A5y Diiscipling
45k37 Grouuds for Discipline
45544 Misconduot as {o Client
45K4401% k. In Geperal. Most Cited

{ases
Attorney  vichated  ethical rale  regazding
protection  of cliewt  confidences, though the

information that atfomey disclosed to  defense
counsel, I an action In whish former client was 2
plamtiff and atiorney represcuted apother plaindiff
was available from the public record in attommey's
defamation  lawseit  apgainst  former  client
Sup.CiRules, Huole 226, Rules of ProfConduct,

Rule L6{b)3).
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§51 Privileged Communications snd
Confidentiality 3110 €50112
3118 Privileged Communications and
Confidentiality
31IHIE Attorney-Client Privilege
311HKIZ k. Construction, Most Cited Cases
{Formerly 410k198(1})

The attomey-client privilege is narrowly
defined by the courts because i works to deprive
the factfinder o a case of otherwise relevant
wformation.

{6] Attorney snd Chent 45 £5032(13)

45 Atlorney and Client
451 The Office of Attormey /
451{(B} Privileges, Disabilities, and Linbilities
45k37  Regulation  of  Professional
Conduct, in General
45k32(13) k. CHent's Confidences, in
General. Most Cited Cases
The attomey’s ethical requirement of
confidentiality is interpreted more broadly than the
altorney-client privileges. K.3A. 64-426;
SupCtRales, Rule 226, Rules of Prof. Conduet,
Rule 1.6.

{7} attorney and Client 45 €044(1)

45 Attomey and Client
453 The Cffice of Attorney
431 Discipline
45k37 Grounds for Discipline
43k44 Misconduct s to Chient
4554401} k. In (Genersl. Most Cited
Cases
Atiorpey  violated  ethical rule  regarding
protection of client confidences by disclosing, in
compection with reotion 1o sevey his current client's
sexual harassment action from that of his former
client, the existence of his defamation case against
former chient and why @ could damage his current
cliend’s case; such discloswre was not reasonsbly
necessery o vindicate attorney’s inderests, because
attorney could have withdrawn from representation
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of cument clent without disclosing former chient's
confidences. E.8.A. 60-426; Sup.CtRules, Rule
226, Rules of Prof.Conduct, Bule 1.6{b)3).

18] Attorney and Client 45 £=244(1)

43 Attorney and Chent
45% The Office of Altorney
451 Discipline
45%37 Grounds for Discipline
45k44 Miscondudt as to Client
43544(1) k. In General. Most Cited
Cases
Attorney violated the ethical mule prohibiting
atlorneys from stiempting to violate ethical niles,
where attorney, who was representing two plaintiffs
i an action in which his former chient was ales a
plawtiff, offered to disclose negative information
about former cHept to defenge counsel if defonse
counsel and aitorney could reach 2 seitlement
agreemment regarding the two remaining plaintiffs.
EBA. 60-426; Sup.CtEules, Rule 226, Rudes of
Prof.Condnct, Rules 1.6, 8.4{a).

9] Attorney and Client 45 €87

45 Attorney and Clent
451 The Office of Attorney
43KCy Dhscipline
45%47 Proceedings
43k57 k. Review. Most Cited Cases

The Supreme Court has the duty in attomey
disciplinary cases to examine the evidence and
determine for itself the judgment fo be entered.

18] Attorney and Clent 45 €~o57

45 Attorney and Clhent
431 The Office of Attomey
45K Driscipline
45k47 Proceedings
45k37 k. Review. Most Cited Cases

A hearing panel's yeport in an  attorney
disciplinary proceeding is advisory only; however,
1t will be given the same digoity as a special verdies
by a jury or the findings of a tria} court and will be
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adopted where amply sustaived by the evidence, or
where it is not against the clear weight of the
evidence, or where the evidence consisis of sharply
conflicting festimony.

11} Attorney and Client 45 €087

45 Attorney and Client
451 The Office of Attorney
455 Discipline
45647 Proceedings
453k537 k. Review. Most Cited Cases

The Supreme Couwrt i5 0 examine disputed
findings of fact I an atorney  disciplinary
proceeding and determine whether they are
supported by the evidence.

12} Attorney and Client 45 €748

45 Atiorpey and Client
451 The Oifice of Altomey
45HC) Discipline
45k47 Proceedings
45k48 k. MNotice and Preliminary

Proceedings. Most Ched Cages

The filibg of 2 motion for summary judgment
is not authorized, in attomey disciplinary
proceedings. Sup.Ct. Rules, Rules 211, 224
Rules Civ.Proc,, K.5.4. 60-256(a).

{13] &ttorney and Clisnt 45 €7552.8(1)

45 Attorney and Client
451 The Office of Altorney
45HC) Discipline
45k359.1 Punishiment; Disposition
455598 Public Reprimand;, Public
Censure; Public Admonition
45k32.8(1) k. In General Most
Cited Cases

Formerly 45k38)

Public cemsure was approprate  disciplinery
sanction for stomey's conduct in eogaging in
sexual relativaship with client and thereby oreatiog
a conflict of interest, revesling clent confidences,
atlempting to reveal clisnt confidences to former
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cliend’s litigation adversary, and failing 1o taks steps
to exient reasonsbly practicable to protect client's
interests  after fermination of  represenmtation.
Sup.CtRules, Rule 226, Rules of ProfConduct,
Fules 1.6{a}, 1.7(b}, 1.16(d), 8.4{a).

642 Stanton A, Hazlett, disciplinary adminisirator,
argued the cavse and was on the brief for petitioner.

Michael D, Hofft, of Huffl & Magion, P.C., Kansas
City, argued the cause and was on the brief for
respondent, and David M. Bryvan, respoadent,
argued the cause pro se.

QORIGINAL PROCEEDING TN DISCIPLINE
PER CURIAM:

On October 13, 19%9, a2 complaint was filed on
behalf of Helene Eichenwald with both the Kansas
and Missowi Disciplinary Administrators against
David  Bryan. The  Eansas  Disciplinary
Administrator  filed 2 formal coroplaint  against
Bryan oo May 16, 2008, Bryan filed an snswer to
the compiaint io June 2060,

The Disciplinary Admindstrator filed an
amended complabnt on October 12, 2000, The
amended complaint alleged that Bryan viclated
Kansas Rules of Professivoal Conduct (KRPC) 1.6
{2002 ¥an. Tt R. Annot. 358) {confidentiality of
mformation}; 1.7 (2002 Kan Ct B, Annot. 361
{conflict of interest); 1.9 (2002 Kan. Ct. R. Aunot
376} (oonflict of fnterest; former chient); 1.16 {2002
¥Fan., Ct. R Annot. 395} {declining or terminating
representationy; 4.4 (2002 ¥an Ct B, Asnot 430}
{respect for vights of third persons); end 8.4 (2002
Kam. Ct. R, Annot. 449 (misconduct).

Bryan filed a motion for swomary judgment
and 2 memorandwm In support of the motion in
Februmgy 2002, The Disciplinary- Administrator
responded by requesting that the motion be stricken
from  the record and that the Disciplinary
Administrator's office not be required 1o respond to
the motion. Brysn replied, arguing against the
Disciplinary Administrator's reguests.
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At the March 19, 2002, hearing before the
three-member panel of the Kauses Boad for
Disciplive of Attorneys, there were no ohjections o
the notics of the bearing; to the date, tire, or place
of the bearing: to the composition of the panel; or
6 the jurisdiction of the pasel. The hearing pasel
reserved ruling on Bryan's motion for summary
jmdgment. The parties stipulated 1o facts, which
inchuded Bryan's stipulation 1o s viclation of ERPC
1.7{(b}. Exhibits were also received into evidence by
the hearing pane! from both parties without obiection.

The hearing panel, after heating the arguments
of the parties and after reviewing the stipulated
facts and the exhibits admitted *643 into evidence,
mads the following findings of fact:

“1. David M. Bryan (hercimafier ‘the
Respondent™) is an attorney af law, Kansas
Attormey  Registration  NWo. 17585, The
Respondest’s last registration address with the
Clerk of the Appellate Cowts of Kansas is ..
Overland Park, ¥ansas... In October, 1995, the
Respondent was admitted to the practice of law in
the siate of Missouri Thereafier, on May 21,
1996, the Respondent was admitted i the
practice of law in the state of Kansas.

“2. In 1991 or carly 1992, Helene Richenwald,
Marls Worthington, and Ms. Fuller, employees of
Erigel's, Inc. in Kansas City, Missourl, retained
attorney Stephen Bradley Small to represent them
in employment discrimination cases based upon
sexust harassment.

“3. I January, 1994, Ms. Fichemwald, Ms.
Worthington, and Ms. Fuller terminated My
Small. Thereafler, they retained the law firm of
Mohnany, Van Cleave & Phillips to represent
them in their sexua!l harassment case against
Krigel's, Inc. After refaining the McAnany firm,
the plaintiffs were made awere that a problem
had arisen with the statute of limitations on the
plaintiffe’ supplemental state law claims.

Page 5 of 26
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“4, The Respondent met Ms. Bichenwald in
Faly, 1994, Ar the Hme, the Respondent was 3
second vear law sindent at the University of
bissouri Kansas City, School of Law. Also =
that time, the Respondent served azs a law clerk
for aftomey Barry R, Grissomn. The Respondent
suggesied to Ms. Bichewwsld that she and the
other plaimtifB in the sexual havassmeent case
meet with Mr. Grissom to discoss the possibility
of a legal malpractice action against Mr. Small.

*5. In December, 1994, Ms. Eichenwald, Ma.
Worthington, aud Ms. Faoller retained Mr
Grissom o pursue z legsl malpractice action
against Mr. Small.

“6. In Seplember, 1993, Mz Eicheowalds
lawsuit against Mr. Small was fled in the United
States District Couwrt for the Ddstrict of Kansas.
The Respondent assisted Mr. Grissom with Ms.
Eichenwald's case in the capacity of a law clerk.

“7.  bMeanwhile, Ms. Eichenwald, Ms.
Worthington, and Ms. Fuoller comtinued to pursue
their Title VI sexual harssament clstins against
Krigel's, Inc. Evenmually, on Ociober 12, 1995,
the case was settled and Ms. Eichenwald prevaiied.

“%. After bis admission to the Missowd bar in
October, 1995, the Respondent continued to work
on Ms. Eichenwalds legal malpractice case. At
the same time, the Respondent =pd Ms.
Hichenwald began a vomaotic relationship. The
relationship between the Respondent and Ms,
Eichenwald escalated into a sexwal relationship in
July, 19%96. Altbough Mr. Grissom remained as
comnsel  for Ms.  Eichenwald, during thelr
personal relationship, the Respondent was also
actively mvolved in representing Ms. Ficherrwald.

“G, In Augusi, 1996, Ms Richeowald told the

Respondent that she was going to mamy an
individual vamed John Opel At fhat time, the
sexual relationship between the Respondent and
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Ms. Eichenwald ceased, but the two continued fo ‘.. Frankly, ] no lopger belisve any of the
see ope another on numercus oceasions. Tn allegations you are making in this case, or
December, 1996, the Respondent learned that the those you have made in any of vour other
engagement befween Ms. Fichenwald and John cases. During the cowrse of this long litigation
Opel had been brcken. In Janumey, 1997, the several things have arisen which have 3 direct
Respondent and Ms. Fichenwald resumed their bearing on your truthfulness as a person. § cap
sexual relationship, no longer ignore or rationalize them. Among
them are:
“10. In March, 1997, the Respondent learned

that Ms. Eichenwsld was still seeing Fohn Opel. Your termination from Sacks Fiffh Avenue,
The sexual relationship betwesn the Respondent Az you remember, [ investigated this Incident
and Ms. Bichenwald ended, but the Respondent at your request. B was then, and stll is,
and Ms. Eichenwald still continued to see one obvicus that you intentionally atterapted to
anether. The Respondent continned to pursus Ms. deceitfully manipulate the Sske' return policy
Eichenwsdd romentically. In conversations and for your own financisl gain. This is thefl, no
letters, the Respondent expressed a desire to have doubt brought on by what I perceive to be an
a relationship with Ms. Eichenwald. At the time, ever-present beliel on your pant that you will
ithe Respondent was still one of the attomays never get caught because vou are far (oo clever
representing Ms. FBichenwald i her lwwsuit for everyone else. You are not.

agaiust Mr. Small
‘Also, there is the matter of your illegal and

“il. In the BY of 1997, the Respondent and fraudulend  acquisiion  of  unemployment
Ms. Eichenwald resumed their  romaptic bepefits during the thme vou were sctually
relativnship. In Movember, 1997, Ms. Bichenwald employed as 2 panny by the Shimshaks. This is
determined that she wanted the Respondent to be # crime, punishable by restitution, fines and
her sole counsel. Jo conversations amd letters even jail time. At that time you were obtainiog
from November, 1997, to February, 1998, the these benefits, you counld uot possibly have
Respondent *644 expressed his feelings for M. thought this was legal. This was only bronght
Eicheowald and his jealousy of Iohm Opel. At to my asttention belore yowr depesition, when
those  times, the Respondent was M. you figored out that defense counsel might
Ewchenwald's sole counsel in her case against Mr. possibly find out and use this against you. Only
Small. thes, and opon my demand, did vou cease this

frand upon the state. '

*12. On or about Februay 21, 1998, the
Respondent learned that Ms, Fichenwald was “These things, as well as the fact that { have
ance again sesing John Opel. personally witnessed you display 2 constant

repesting  pattern of deception during  the

“13. Because the Respondent resented the fact couse  of this [ftigation toward virmally
that Ma. Fichenwald was sgain seeing Mr. Opel, everyone you know, compel me to believe that
on February 25, 1998, the Respoodent seni Ms. your allegations of sexsal hamssment and for
Eichenwrald a letter terminating his representation the supposed damage you sustained therefrom
of her. The letter cordained allegations of thefi are ali complete fabrications, invested fsic | for
and fraud The +tome of the letter was your fnancial gain. During the more than fhres
unprofessional, rude, and written o embarrass years I represented vou, I have defended yowr
Ms. EBichenwald. Pertivent sections of the letter hovesty oountless tmes I social gatherings
are set forth below: when  others whe kmew vou attempted to
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enlighten we about youwr propensity for lving.
Mow I zm forced to accept the fact that I was
wrong shout you, and evervone clse was right.
It is impossible for me to represent you when
faced with the fact that T actually agree with
your opponent Mr. Small that vou are 2
“horribly sntrethfl person”

The Respondent included the following
paragraph as 2 footonote to the letier:

T would be allowed to miske public this letier,
and anything efse 1 know showt your character,
under either of two clrcumstances. First, |
could use it a5 a defense in the event that you
sued me, second, as a defense if vou made a
complaint to the Disciplivary Council. In sither
case, it would become a matter of public
record, which could be used against you i any
other action in which it was determined o be
relevant  ovidence. Abbough I bave dome
wothing to warrant either of these actions, I will
not be swiprised fo see cither one, given your
track record in these areas.’

“14. After the Respondent terminated his
representation  of Ms. Bichenwald, # was
necessary for her o obiain new counsel She
again retained Mr. Grissom and Mr. Grissom
assumed sole responsibility for represesting M.
Eichenowald in the malpractice case against M.
Small. The Respondent contipued to represent
Ms. Worthington and Ms. Fuller.

“I5. In April, 1999, by court order Ms.
Ewhenwald's malpractice case was consolidated
*643 with Ms. Worthington's case. The court
further ordered 2 compubory and  shared
settiement conference with magistrate Sarah Hays.

“16. On May 2, 1999, the Respondent visited
Ms. Eichenwald at her place of employment,
Nordstrom, Inc., and explained that they wers
both ordered by the count 1o appear at the
seitlement conference. From February 23, 1998
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uniii May 2, 1999, there had been no contact of
any kind between the Respondent snd Ms.
Fichenwald.

*17. During the spring and summer, 1999, the
Respondent made mumerous shopping visils to
Nordstrom, but did not contact Ms. Eichenwald.

*18. On September 9, 1999, Ms. Bichenwald
sent the Respondent a letter asking him not to
come to Nordstrom anymore because it made her
wncomfortable. A copy of Ms. Eichenwald's letier
was sent to the Nordsirom store manager and the
Nordstrom security manager.

#1%. On Septesaber 10, 1999, the Respondent
learned that Ms. Eichenwald had told others that
the Respondent was stalking her, that he was
dangerons, and that he was in need of mental
health care,

“Z0. Also op September 10, 1998, the
Respondent semt 2z letter to Mr. OGrissom, and
mmchuded the following paragraphs;

“The point of this letter s 1o tell you tat I may
have o defend myself against yowr cHent's
accusations by roakdng public certain fhings 1
know abowt her which will damsge ber
credibility i the extreme. ¥ have never
discussed them with you, or Rachelle, because
I was brying to gel out of representing her
without needlessly hurting her sister's feelings
or damaging Helene's reputation, but 1 cap’t do
that now. 1 fired your client in March of 1998,
but I never told you why. Atiached is the
termination letter from my office to vour client,
explainiog the ressons why 1 el I had to fire
Helene. There sre other good reasous which 1
did not put in the letter, but also are extremely
damaging to her credibility and admissible in
court. If 1 have to respond to any allegations
made against me by Helene, the things in that
leiter are going to have o go public, which
means they will be in the possession of the
atiorneys for Stephen Smedl.. I can't think of
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any reason why [ shouldnt sue Helene for important because they incresse concern for
defarnation and put 2 stop fo this, except that her among others, and get her more attention.
her «case and Marla Worthinglon's  are Ms. Eichenwald likes that very much, and doss
congolidated and that might hort my clend too. whatever she con to insure i continues. Belicve
That's the problens. me, there s nof now, nor has there ever bheen,

smyone stalking or harassing Ms. Bichenwald.’
“You need to tell Helene to shut her mouth,

because if she doesn’t she's going to destrov her “22. On September 13, 1999, the Respondent
own case against Steve Smell, and maybe sent a letter to Ms. Bichenwald. In the letier the
Marla Worthington's case too. T will, of course, Respondent acknowledged that Ms. Bichenwald
move the court % “unconsolidate” the cases bad made allegations that the Respondent was
based upon this conflict, and ¥ will then explain stalking ber sod that she was in fesr for her
to the Cowmt snd Jay Barton that Ms. safety. The Respondent demanded that Ma
Eichenwald has sow accused me of stalking Eichenwald retract  these  allegations. The
her at ber place of ersplovmuent. This will threatened  comsequences of failing to refract
immediately tip the other side that something these statements were set out in that letter by the
good is there for Steve Small, and 1 can be Respondent as follows:
deposed about it since I was not her counsel al
the time of the incident.’ “When 1 fired you as my clent in Febroary of
1998, 1 toid you why 1 was firing vou and
“21. Om Septernber 11, 1999, the Respondent warsed you thet my February 25, 1999 letter
wrote a letter to MNordstrom store mesmager Kiris could become public i you made any
Allen and Mordstrom Loss Prevention Manager accusations. against me. In spite of this clear
Jenpifer Knipp stating, among other things, the warning, voe have been wmsble o coutrol
following: yvourself. 1 am no losger going o quielly sit

‘Additionally, I happen to know that Ms.
Ewhenwald has 2 history of making false
claims such as those she is making against me,
and this wifl gll come out in court. During the
seven years that I have known Ms. Fichenwald,
there has rarely been a perod of time when she
dide’t claim that someone was afler her,
following her, or stalking her. One particulardy
telling example of this trait is a polics report
Ms. Eichenwald filed with the Prairie Villaze
Police Department in 1996, In this police
report, Ms. Eichenwald seriously claimed that
while she was away fom homs, some man
owst bave sweod at her fom door and
masterbated on her front door window, in front
of passing taffic and four feet off the groumd.
The police officer and I both tried to &l her
that this was impossible and ridicolous, but she
ingisted that this was what happesed. Claims
like these *646 make Mz Eichenwsld feel

back and let you nuin my reputation. Now, only
two things can happen. You will write 2
retraction of the allegations you have recently
made against me and felling evervbody that #
was all 2 biz misiske and an overreaction by
you. You will send it 1o all those to whom you
have made any defamatory allegations.

I you do not send these written retractions, 1
bave no choice but e file a lawsnit againgt you
for defumation. When I file this lawsult against
you, several things will happen First, all the
allegations in the petition will become public
record and in the possession of the atiorneys
for M. Swmall T have checked all the ethical
rdes, and becanse of your sllegations against
me I am now entitled to release the February
1999 termination letter [ sent you. This too,
will come inte the possession of Mr. Smalls
attorneys who will make ample use of ¥ fo
destrey your credibility....
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“23. Ms. FBichenwald, in 2 note semt vig
facairpile, informed the Respondent that she was
ungble to react her ‘feslings.”’ She offered,
though, to resolve the issues through mediation.

4. On September 16, 1999, the Respondent
wrote to Ms. Eichenwald refusing to submit the
dispete to medistion and again demsoding thet
she  refract  her alegations against  him.
Additionally, in that letter, the Respondent
reitersted Bis position regarding his authority to
relense confidential information:

‘As far sz releasing amy formerly privileged
nformation o whomever might have 2 use fr
i, I am on fiun legal footing. Kansas Rules of
Professional Conduct 1.6(b)2) states that:

“4 lawyer may reveal such [privileged]
information to the extent the Jawyer
- reasonably belioves necessary: ... 1o 2siablish
3 claim or defense on behalf of the Jawyer in
a confroversy between the lawver and
chent...”’

“25. Ms. Bichemwald declined to retract her
statements as requested by the Respondent. Os
September 27, 1999, the HRespondent filed suit
against Ms. Hichenwald in the District Couwrt of
Fobnson County, Kansas, case pumber 99C12748,
alleging defamation, invasion of privacy, and
tortious interference with & businsss relationship.

¥26. On Septemmber 29, 1999, the Respondent
wrote 3 letler to counsel for My, Smsll. The letter
copfrmed 2 prior conversation between the
Respondent aud defonse counsel, James Barton.
in that comversation the Respondent offered w
provide  defense  coussel  with  megative
information regarding Ms. Bichenwald, if they
could reach a settlement agreement regurding
Bryan's two remaining clients in the malpractice
fitigation.

“27. Om September 30, 1999, the Hespondent
seif-reported bis romantic and sexual relationship
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with Ms. Eichenwald to Staston A, Hazen
Disciplipary  Administrator. In his letter, the
Respondent  desied that he engaged in
misconduet and informed Mr. Hazlewt that he
expected Ms. *647 Eicheawald to file 3z
disciplinary complaint against him.

“28. Om October 6, 1999, Lynne 1. Bratcher
filed 2 complaid with the Discipliary
Admpunistrator. Thereafier, on Movember 1, 1999,
the Respondent provided his wrilten response 1o
Ms. Brawcher's complaint. In addition to his
complaint, the Respondemt provided a large
volome of personal infoumation regardiog Ms.
Fichenwald that was umnecessary to rsspond fo
the complaint, including a copy of a petition to
foreclose oo Ms. Eichenwalds grandmothers
bouse. :

“28. In October, 1999, counse! for BMr. Small
ipdependently obtained a copy of plaintiffs
Petition for Damages in Brvan v. Bichenwald sod
obtaioed  negative  information about  Ms.
Eichenwald disclosed by the Respondent in his
petition. Counsel for Mr. Small later subpoenaed
and deposed the Respondent snd  obtained
additional negative  fbrmation  about  Ms.
Eichenwald by the Respondent. The Respondent
was Hsted a5 a witness for Mr. Small o his
defense against Ms. EBicheswshd's malpractice
claim. (The Respondent previcusly informed
coumsel for Mr. Small of the existence of Bryven
v. Eichenwald }

“30. On Ootober 25, 1999, the Hespondent
fled a motion to sever Ms, Worthingion's case
from Ms. Bichenwald's case. Paragraphs § and 6
of that motion were as follows:

‘5. Because of the allegations made in Bryan
v. Eichenweld My, Bryan may becomes a
witness for defendant Stephen Bradley Small in
his case against Ms. Elchenwald.

“6... Any attack on Ms. Eichenwalds
credibifity  conld alse wnfairly influence the
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Jury against Ms. Worthington.”

After counsel for Mr. Small objected 1o the
Respondent’s motion o sever, the Respondent, on
Movember &, 1999, filed a reply. That pleading
sontained the following assertions:

‘3. Bince the ftermination of Mr. Bryao's
representation of Ms. Bichenwald in her case
against her former counsel Mr. Small, Ms.
Ewchenwald bas now been sued by her other
former coumnsel, Mr. Brvas for making
defumatory claims of stalking and  threats
against Mr. Bryan, claims very simifar to those
Ms. Eichenwald previously made against both
My, Shine and Mr. Siin o the Krigel's case.
Becszuse Mr. Bryan is suing his former clisnt, it
remaing 1o be determined what information M.
Bryan will be allowed to wse to prove his case
against Ms. Bichenwald. A ruling of the Court
in Hryan v. Bichenwald on this issue counld
have an asdverse effect on Ms. Eichenwald's
credibility. It is unfair and prejudicial o make
Ms. Worthington suffer for any  credibility
problems that may arise for Ms. Bichenwald.

‘5. The stalking and harsssment charges
made by plaintiff Fichenwald against her
former counsel, and plaintiff Worthington's
current counsel Mr. Boyan, covld become part
of Mr. Small's defense in this case. Should this
happen, pleintfi Worthington's case against
Mr. Small would be eafairly prejudiced by the
credibility problems Ms. Fichenwald may have.

7. It is unfar gnd prejudicisl to Plaintiff
Worthington's case to have # associated in any
way with Ms. Bichenwald Ms. Eichenwsld
does not appear on plaimtiff Worthington's rule
26 disclosure statement fled with this Court on
Gotober 1, 1999, and plaiotiff Worthington has
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never mtended 1o use any testimony from Ms.
Eichenwald to support her claims in this case.
Plaiutiff Worthington plans to file a Motion in
Limine regarding Ms. Ficheswsld X is
prejudicial  and  fondamentally  unfair o
plaintff Worthington o have her cluim rest on
the credibility of Ms. Eichenwald’

“31. Following 2 finding of probable couse
against e Respopdent, the case file in this
disciplinary proceeding  became public record
pursuant to Kan. Sup.Ct R 222(d). Counsel for
Mr. Small obtained a copy of the entire
disciplinary file, iIncloding*$48 information
relating tr the representation of Ms. Eichenwald
by the Respondent. (The Respondent previously
mformed  counsel for Mr. Small of the
disciplinary case.)

“32. In December, 1999, the Respondent
discovered inforoation that gave rise 1o 2 cauge
of action against Ms. Eichenwalds employer,
Mordstrom, Inc., for negligend supervision of its
eroployee, Ms. EHichenwald, The Hespondent
contacted MNordstrom's counsel and  offered o
forego a lawsult against Nordstrom in exchange
for Ms. Tichenwalds termination and a letter of
apology. Mordsirom refused.

“33. In December, 1999, the Hespondem
vohuntarily dismissed bis lawsuit in the District
Comrt of Johoson County, Kansas. Through
counsel, the Respondent refiled his case in the
United States District Cowt for the Disirict of
Kansas. This case was entitled Donvid 3 Bryan v,
Heleme  Eichewwald and Nordsirem, Inc, No.
99-2543-CW, 2001 WL 789401,

“34. Poth Ms. EBicheswsld and Nordstrom
attemipted to iovoke claims of attomey-client
privilege as to negative information about Ma.
Eichenwald which the Respoodent possessed. All
parties submitted sn sgresdupon Motion for
Protective Order. The Court denied this mution
and no protective order was ever entered,

© 2014 Thomson Rewters. No Claim (o Orig. US Gov. Works.

bttp://web2 westlaw.com/print/printstrearn. aspx 7vi=2. 0&m=0Ohio&destination=atp&prit=...

4/2/2014



61 P.34 641
273 Kan. 202, 61 234 641
{Cite as: 275 Ban. 202, 63 P.3d 640

¥35. On June 24, 2000, the court in Brvan v
Eichenwald et of, issued an order i which it
denied Ms. Eichenwalds stiempt o invoke the
attorney-clisnd  privilege wd  the e  of
confidentiality as 1o negative information in the
possession of e Respondent. The sourt maled
that such information could be properly disclosed
by the Hespondent to asserl either  claim or
defense regarding the allegations made against
the Respondent by Ms. Bichenwald in the Brvan
v. Fichenwald case.

“36. After a lengthy briefing of all issues, the
court in Bryan v. Eichenwald et of, issued an
order desying the motions for summary judgment
filed by both Ms. Bichenwald znd Nordstrom,
Inc., stating in portinent part, ‘a reasomable fact
finder could coneclude that MNordstom should
have foreseen that plaintiffs reputation would be
imjured by such statements.”

#37. Following denial of defendants’ motions
for surmmary judgmest the parties settded in the
case. Ms. Eichenwald and Nordstrom paid the
Respondent  $16,000.00. Additionally, Ms.
Fichenwald provided the Respondent with =z
written apology.”

The hearing panel also made conclusions of
law. The majority of the panel found that Bryan bad
violated KBRPC 1.6(a), 1.7(0), 1.16{d), and 8.4{a)
Panel mwember M. Warren MoCamish dissented
from some of the panel's findings and did not agree
with the finding that Bryan viclated KRPC 8.4{a).
The hearing papel, affer copsidering agoravating
and mitigating factors, unapimously recommmend
published censure. Brvan tock exnception to the
bearing paoel's Godings of fact and conclusions of
faw.

Bryan argoes the hearing panel ewed in (1)
interpreting KRPC 1.6; (2) making findings of fact;
apd (3) refosing o consider Bryan's motion for
surgroary judgment.

KRpCis

Page 11 0T 26
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{1} Interpretation of the Kansas Rules of
Professional Conduct i 2 guestion of law over
which this cowrt has unbimited review. Stae w
Dimaplas, 267 Kan, 63, Syl 4 1, 978 P.2d 893
(1998); Baugh v. Baugh, 25 Kan App2d 871, 8§75,
973 P 202 {1959},

ERPC 1.6 stajes:

“(ay A lawyer shall not reveal information
welating to represestation of 2 coHent wnless the
client consents after consultation, except for
disclosures that are fmpliedly authorized in order
to carry out the represendation, snd except as
stated in paragrsph (b}

“by A lawyer may reveal such information to
the extent the lawyer reasonably  believes

BeoSssary:

(1} To prevent the client from committing a
crimg; oF

{23 to comply with requivements of law or
orders of any iribusal; or

(3} to establish a claim or defense on behalf of
the lawver in a controversy betwsen the lawyer
and the client, 10 *649% establish a defense to 2
crimingl charge or civil claim  against the
lawyer based vpon conduct in which the clent
was involved, or to respond 1o allegations in
ay  pmoceeding  comcerming  the  lawyers
representation of the client.” (Bmphasis added)

Bryvan coutends the hearing panel emed in
interpreting KRPC 1.6 in the following ways: (1) in
finding that in order for disclosures of confidential
mformation fo  be appropriate umder KRPC
1.6(b)33, there must be z formal proceeding
ioitiated; (2} in fdling to find thet Bryao's
disclosurss  of iofounstion fo  Grissom  and
Mordstrom employses prior to filing suit againat
Eichenwald for defamation were ressonable wuder
the circumstances; (3} in findiog that Bryan was not
authorized to reveal the fact he possessed negative
mformation regarding Eichenwald's credibility and
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the existence of the defamation suit after # was
fileds and (4) in finding thet Bryan's duty to his
former client owiweighed his doty to his current
slient,

Fixst, it is important & note that the panel made
the following conclusions of Jaw:

“1. The Disciplivary Administrator alleged that
the Respondent viclated XKRPC 146... The
purpose behind KRPC 1.6 is to encourage clients
to filly and fankly comumunicate with their
lawyers, even when to do so is embarrassing or
lepally damaging. Kansas Comment to KRPC 1.6
. ‘“The confidentislity rule applies not mersly o
matters commmnicated io.confidence by the client
but alse to all mfommation refsting to the
represendation, whatever its source...” #4 Finally,
ftihe Jawyer must make every effort praciicable
to avoid unnecessary disclosure of infonnation
refating 1o 3 represestation.” Jd.Sze also Horris v,
The Baltimore Sun Co, 330 Md. 595, 608, 625
AZd 941 (1993) (Rule ‘1.6 should be read 1o
probibit o those needless revelations of client
mformation that incor some visk of harm to the
chent.” ),

“Z. In determining whether the Respondent
violated KRPC 1.6{z), we must Gt look 1o see
whether be revealed information relating to the
represeatation of Ms. Eichenwald, An important
aspect of this analysis is the meaning and scope
of the word “reveal.” While there appears 1o be oo
recognized legal definition of ‘reveal’ Black's
Law Dictionary, 5th Edition (1979} defines
‘disclose” and ‘disclosme.” ‘Disclose’ is defined
as ‘[tlo bring into view by uncovering to expose;
to make known; o lay bhare; to reveal fo
knowledge; to free from secrecy or ignotnce, or
make known” Jd, p. 417, "Disclosure’ is defined
as ‘[rlelevation; the impartation of that which is
secret of oot fully enderstood.” 74

“3. ¥ # is determived that the Respoodent
revealed  information  relating to the
representation of Ms. Bichenwald, then we must
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look to see whether the Respondents condoct
falls within one of the exceptions found at KRPC
1.6{b33}.... Fach of the three instances where
discloswre is permitted by KRPC  1.6(0}3)
requizes thet the disclosure be wade in some type
of legal forum: to establish a clain, to establish a
defense, or fo respond fo allegations in any
proceeding. /4 The rule does not  permit
disclomure  of infopoation relating to  the
representation in any other setting,

“4. In this case, there appear to be five
instances where the Respondent may bave
revesled  imformation  relating 10 the
representation of Ms. Bichenwald: () letter of
Septeruber 10, 1399, 1o Mr. Grissom, (b} letter of
Septeraber 11, 1999, (o Kris Allen zod Jennifer
¥mipp, {¢) elephone conversation with James P.
Barton, Jr. shortly before SBeptember 29, 1999, (4}
motion to sever, filed October 25, 1999, and {¢)
reply, filed Movember 2, 1999, In order 1o
determine  whether the Respondent  violated
ERPL 1.6, the facts mvolved in each disclosure
must be closely examined.

“Letter of September 10, 1998, to M. Grissom

“5. On September 10, 1999, the Respondent
wrote Mr. Grissom, counsel for Ms. Eichenwald,
g letier threstening to publicly reveal damaging
mformation regarding Ms. Eichenwald, Fnclosed
with this letter, was 2 copy of the Respondent's
Febroary 25, 1998, lelter to Ms. Fichenwald In
the Respondent's Febroary 25, 1998, letter, fhe
Bespondent accused Ms. *650 Richenwald of
theft, frand, and uotruthfidness. White the Eansas
Rules of Professional Conduct required the
Respondent 1o mske every effort to  avoid
revealing  information  relating o the
representation of a  client, the Respondent
voluptarily did the opposite. By providing M.
Grissom with the February 25, 1998, letter to Ms.
Eichenwald with his September 10, 1999, letter,
the Respondent veluotarily revealed information
relating to the representation of Ms. Eichenwald,
in violation of KRPC 1.6(s). The guestion then
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becomes whether the disclosure was permitted by
BERPC 1.6(b).

“5. An Crogon disciplinary case, decided under
the Disciplinary Rules of the Code of
Professional Conduct, addressed that issue. In re
Huffman, 328 Or. 567, 983 P24 534 (1999). In
that case, Huffinan was charged with violating
DR 4-101B) for writing 2 letter, to the client's
new counsel, that contained disclosures that were
embarrassing and detrimental to the client,

“Y. The Oregon version of DR 4-101{B) was
siifar to BERPC 1.6 and provided as follows:

‘{B} Except when permitt’ed mder DR
4-181(C3, 2 lawyey shall not knowingly:

{1} Reveal 3 confidence or secret of the
fawyer's clent.

(2} Use 3 confidence or secret of the Javwyer's
client to the dissdvantage of the client.

{3} Use a confidence or secrst of the lawyer's
client for the advantage of the lawyer.

) A bmwyer may revesl:

{4) Confidences or secrets necessary o
establish a claim o defense on behalf of 2
lawyer in a controversy between the lawyer and
the chiend....

id at 579, 983 P.2d 334 The court held as follows:

‘.. We find that fhe disclosures were Both
smbarrassing and lkely to be detrimental to
fthe client]. The fact that the [Respondent]
made the disclosures to fthe clientls new
lawyer does not alter the embarassing and
detrimental character of the disclosures.

Page 13 of 26
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"We reject the [Respondentl's contention that
his conduct falls under the exception in DR
-101{Cx4}. That exception is Hmited, by Hs
terms, ¢ discloswes that are necessary to
establish a claim o defense om behalf of the
lawyer in & controversy between the lawyer and
the client. The [Respondent] already had
established his clafms against [his clent], and
there was no pending action against the
accused by [the client] that required the
aocused o assert a defemse. The disclosupes
were mnot required for the assertion of the
accused's legal claims thet his judgments
agajost  Jthe clemt] were  walid  The
[Respondentl's letter was litle more than a
veiled attempt to inthmidate [the client] and [his
new aitormey] I order to deter them from
challenging the {Respondentls judgments. The
[Respondent] was not entitled to reveal fthe
clismi]'s secrets wnder DR 4-101{Cy(4).”

id st 581, 983 P.2d 534, In the instant case, the
discloswres made fo Mr. Crissom were Bot
suthorized by KRPC 1.600).

“%. First, the disclosures were pot made 4o
establish 2 clim or defense In any civil or
crupinal case. At the time the Respondent made
the disclosures to Mr. Grissom, there was no
pending zction between the Respondent and Ms.
Eichenwald.

“9. Second, the disclosures were not made to
respond  to  allegations in amy proceeding.
Certainly, at the hearing on this matter, the
Respondent argued that the disclosures  were
made in response to allegations made by Ms.
Eichenwald znd in an sttempt to protect his
reputation in the legal comrpunity. However,
there was no “proceeding’ as required by KRPC
1.6(b). The disclosures were simply made fo
embarrass  Ms. Bichenwald before bher new
attorney.

“18. Because the disclosures made to Mr.
Grissom wers pol pecessary to establish a claim
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or defense or to respond to *651 allegations in
any proceeding, the Hearing Panel concludes that
the Respondent revealed mformation relating to
the representation of Ms. Eichenwald in violation
of KBPC 1.64a}.

“Letter of Septembar 11, 1998, to Kriz Allen ond
Jernifer Knipp

“11. Om September 11, 1999, the Respondent
wrote a letter to Nordstromn store mmspager Kris
Allen and Nordstrom Loss Prevention Manager
Jepspifer Knipp. Inchuding a specific example, the
Respoodent disclosed to Mr. Allen and M.
Knipp that the Respondent has a history of
making false claims and accusations of stalking,

“12. The HRespondents disclosure that Ms.
Eichenwald has a history of making false claims
amounts to revedling information relating to the
represenmiation of Ms. Eichenwald, And, because
the disclostres ware not authorized by KRPC
1.6(t), the Heoarlng Panel concludes that the
Respondent violated KRPC 1.6(a).

“Telephone Conversapion with Jomes P. Borton, Jr.
Shortly Before September 29, 1955
“13. Prior i September 29, 1999, the
Fespondent offered o provide M. Barton,
sounsel for Mr. Small, with negative information
relating to the ropresentation of Ms. Bichenwald,
The Respoodent made the offer to Mr. Barton
conditioned  upon  reaching 2 seitfement
agreement beneficisl fo Ms, Worthington and M.
Fuller and detimental o Ms. Eichenwald. The
offer to provide information, in violation of
ERPC 1.60a), was refised by Mr. Bartog.

“14. EKRPC 84{a) provides that # i
professional reisconduct to ‘{viiclate or atteropt
o viclate the rules of professional comduct” 7d
In the criminal law setting, the Kansas legislature
has defined ‘attempt’ as ‘any overt act toward the
perpetration of & crime done by a person who
intends to comunil such crime but fails in the
perpetration thereof or is prevented or intercepled
n executing such crime’ K.8.A. 21-330ia)

Page 14 of 26
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Thus, 1o find that the Respondent attempted to
vickts KRPC [.6(s), the Hearing Panel would
have to find that the Respomdent comumitied an
overt act toward the violation of KRPC 1.6(z). In
this case, during the telephone comversation with
Mr. Bartomn, the Respondent offered to provide
Mr. Baron with ioformstion in violation of
ERPC 1.6(a). The offer of information i3 an overt
act dome towsrd the perpetration of 2 violation of
KEPC 1.6}

“15. By offering to reveal information relating
ts the representation of Ms. Eichenwald, the
Respondent, again, sought to do the opposite of
what the Kansas Rules of Professionst Conduct
requite him fto do. The Respondent's ethical
obligaticn to Ms. Eichenwald coutinued after she
ended  their persomal  relstionship.  The
Respondent’s  sthical - obligation  to Ma.
Bichenwald continmed after he “fived’ her as a
client. The Respondent's ethical ohligation to Ms.
Eichenwald was to make every effort to avoid
revealing  infumation  selating  to her
representation.  Becanss  the  Respondent
attempted to viclate KRPC 1.6(a) by offering to
revent information relating to the representation
of Ms. Eichenwald to Mr. Barton, the Hearing
Panel concludes that the Respondent viclated
ERPC 24403}

“&otion to Sever, Filed October 25, 1999 and
Reply, Filed November & 1999

“16. On October 23, 1999, the Respondent
filed 2 motion to sever Ms. Worthington's case
from Ms. Fichenwalds case. Afier counsel for
M. Bieall objected to the Respondents motion to
sever, the Respondent, on November 8, 1999,
filed & reply. In paragraphs five and six of the
motion and in paragraphs three, five, amd seven
of the reply, the Respondent disclosed the
existence of Bryvan v. Eichenwald and alieged that
Ms. Bichenwald's credibility could be attacked by
calling bim a5 a witness.

“17. Clearly, the mmclusion of this nformation
in the pleadings constitutes a violation of KRPC
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1.6{a) in that it emounts to revealing information
relating to the representation of Me, Bichenwald,

“18. Thus, the Hearing Panel must consider
whether the Respondent was authorized*652 o
disclose  the information relating to  the
represeptation of Ms. Eichenwald o the motion
o sever. At the hearing on this matier, the
Respondent argued that in order to protect Ms.
Worthington's cause of action, he had to file the
metion to sever. Additionslly, the Respondent
argned that in order to be successfiul in obtaining
a severaoce of the cases, he had to disclose the
existence of Bryan v. fickemwold and M.
Eichenwald's credibility problems. Unfortmately,
the Respondent's legal apalysis was wide of the
mark.

“19. KRPC 1.6{n} prohibits the Respondent
from disclosing the information relating to the
representation of 2 clent, wnless it falls within
one of the clearly delinested exceptions... The
Respondent was not authorized o reveal the
existence of Brvan v. Eickerwald and the fact
that he possessed negative information regarding
Ms. FEichenwald's credibility because the
disclosure was not made to (1) establish a clzim
or & defense in behalf of the Respondent i 2
coniroversy with Ms. Hichenwald, (2} esiablish a2
defense to a cromipal charge or a civil clim
against the Respondent based upon conduct in
which Ms. Eichenwald was involved, or (3}
respond (o allegations o 8 proceeding regarding
the Respondent’s representation of Ms. Bichenwald.

"20. The Respondent made the discloswres in
the pleadings to alert Mr. Small and his counsel
i the existence of Bryon v. Eichenwald snd 1o
put theme on motive that the Respondent had
iformation  regarding  Ms.  Eichenwalds
credibility. The Kapsas Rules of Professional
Conduct do not acthorize the disclomue of
nforpaation. relating to the representation of a
client i this regard. Accordingly, the Hearing
Panel concludes that the Respondent viclated

ERPC 1.6(a).

“21. The Respondent stipulated that he viclated
ERPC 1.7(b}. That subsection provides:

by A lawyer shall not represent a client if
the representation of that client may be
materially  limited by  the  lawyers
responsibilities to another client or to a third
person, or by the lawver's own inderests, vnless:

{1} the lawyer yessonably belioves the
representation will not be adversely affacted:
aneed

{2} the cHent consents afier consoltation.
When representation of multiple clients in a
single matter iz undertaken, the consultation
shall inchude explamation of the Implications
of the common representation and  the
advardages and risks involved.)

The TRespondemt emgaged i a  persopal
refationship with his client, Ms. Bichenwald. The
Respondent's  stormy  relationship  with M.
Eichenwald materially limited bis representation
of Ms. Eichenwald as well as his representstion
of Ms. Worthington. Accordingly, the Hearing
Panel copcludes that the Respondent vindated
ERPC 1.7t

*22. The Disciplinary Administrator also
alleged that the Respondent violed XRPC
1.16(d). That subsection provides:

‘Upon  termination of representation, a
lawyer shall ke steps (o the extent
reasanably practicable to protect a client's
imberests, such 83 giving ressonmable notice to
the chent, allowing time for employresnt of
other counsel, swrendering papers and
property to which the clieni is entitled and
refunding aumy advance payment of fes that
has not been earsed. The lawyer may retain
papers relating t0 the client 1o the extent
permitted by other law.’
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The Respoodent failed 1o take the steps necessary
to protect the interests of Ms. Bichenwsld when
he disclosed confidential nformation 1o Mr
Crissom, Mr. Allen, and Ms. Knipp, when he
filed the moticn o sever and the reply, and when
he offered to provide counsel for Mr. Small with
gvidence. Such evidence could have been, and in
realily was, used to Ms. Eichenwalds legal
detriment.  Accordingly, the Hearing Panel
comclndes that the Respondent violated ERPO
1.16{d). :

“23. BRPC 1.6 is designed 1o shield clients
from the improper disclosure by thelr lawyers of
information relating to *653 their representation.
Instead of recognizing KRPC 1.6 as a shield for
Ms. Hichenwald, the Respondent repeatedly
threatened to improperly use the exceptions io
that mile against Ms. Eichenwald. Throughout bis
sommpunications to Ms. Eichenwald, begiming
with ks tommination letter of February 25, 1998,
and contipuing through the September, 1999,
comespondences, the Respondent threstened fo
disclose information, inchuding his Febuary 25,
1998, letter, containing allegations of theft and
frand, 1o “whomever might have a use for it.”

“25. The facts of the instant case in that regard
are quile similar fo the facts in In re Boefter, 139
Wash.2d 81, 985 P24 328 (1939, where a
Respondent wrote the following lefter to his client:

‘I3 we are not paid in fd] by October 15,
1591, we will file sait for the fees. You
should understand that if we are foroed 1o file
suit, you forge the attorney-client privilege
and 1 would be forced 1o reveal that you lied
on your statements 1o the IRS and to the bank
as to youwr financisl comndition. This would
entail  disclosure of the tapes of our
conversations abowt  vour hidden  assets.
There is 3 federal siatete 18 5.0, § 1001
which provides for up io ope vear in jail for

Page 16026
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such perjury. The choice is yours.”

d st %0, 985 224 328 In that cass, the
Washington heariog panel found that the letter
constituted a violation of mle 2.4{c) because it
amounted to a3 misrepresentation of the
applicability of rele 1.6, The court went on to
examine e scopes of rule 1.6 as follows:

‘... However, he would certzinly not, as he
claimed in his October 1991 letler to Withey,
have hesn ” forced to reveal that you Hed on
your statements fo the IRS and 1o the bank as
to your financial condition.” ... Bt is & leap in
Iogic even o clabm that such a3 disclosure
could reasonably be made voluntarily, ..

Id at 91, 985 P2d 328 In the instani case, the
Respondent was ool required or authwrized o
reveal the iofoomstion  relating  to fhe
representation of Ms. Bichenwald, other than to
establish his claim for defumation. Clewdy, the
Respondent cither misinterpreted ERPC 1.6 or
misrepresented KBPC 1.6, If the laiter is true,
then the Respondert, although not charged with
such a2 violation, would be guilly of a vislation of
KRPC 24(c). The Heariug Pmnel, howsver,
points out these matters not o find an uncharged
viclation, but mather to imstuct the Respondent
that his understanding of KRPC 1.6 is wrong.”

The hearing panel aleo noted in a foomote fo
Conclusion of Law 9 18 that Bryan completely
ignored the fact that be bad 2 continping ethical
cbligation to Eichenwald The panel poted that in
oder io comply with the KRPC while protecting
the foterests of Eichenwald and Worthington, Bryan
should have withdmwn fom representation of
Worthington or, alternatively, filed a2 motion fo
sever that did not disclose information relating to
the representation of Hichenwald,

The bhearing panel made the following
recommendation:

“In making this recommendation for discipline,
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the Hearing Panel considered the faciors outlined
by the American Bar Association in its Standards
fr  Imposing Lawyer Sanctions (hersinafier
‘Staadards”. Pursuant to Standard 3, the factors
s be considered are the duty viclated, the
lawyer's mental state, the potential or aciual
imjury caused by the lawyer's misconduct, and the
sxistence of aggravating or mitigating factors.

“ Duties Violared The Respondent violated his
duty to his clients o avoid a conflict of interest
and  to  protext  oconfidential | informastion.
Additionally, the Respondent violated his doty fo
the legal profession to maintain personal fntegrity.

“ Memal State. The Respondent Inowingly
viclated his duties,

* Infury. In this case, Ms. Eichenwald suffered
an sciual injury. The Respondent repeatediy
provided  informpation relatipg o the
representation to others, The disclomus of this
information  caused  actwal  Injury T to Ms.
Eichemwald. Alhough  impossible*$54  fo
guantify, the legal profession alse suffered an
actoal inhwy a5 a result of the Respondent’s
miscondoct. :

¥ dggravating  or  Mitigoting  Faciors.
Aggravating cliroumstances are any
considerations or factors that may justify an
increase in the degree of discipline 1o be
mpposed. In resching #s resommendstion for
discipline, the Hearing Panel, in this case, found
the following aggravating factors present:

" Selfish Motive. The Respondent’s motive o
commit the misconduct was based pursly on
selfishness and vindictiveness. This  case
exeroplifies why it is inappropriste to become
involved with a client.

* Refusal tfo Acknowledge the Wrongful Natwe
of kis Conduct. While the Respondent admits that
he violated XRPC 1.7, he adamanily denies that
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disclosing  informstion  relating fo Ms.
Eichenwald was inappropriate or in violation of
the Kansas Rules of Professionsl Conduet
Certainly, with the passage of time the
Respondent should be able to step back from the
persenal  sitmation he found himself in and
acknowledge that he should not have disclosed
information regarding Ms. Bichenwald o others.

“Mitigating sircumstances AT any
congiderations of factors thal may justify a
reduction I the degres of discipline to be
mpposed. In resching s recommesndation for
discipline, the Hearing Panel, in this case, found
the following miligating circumstances preseni:

" Absence of a Prior Disciplinary Record The
Respondent has not previously been disciplined.

* Inexperience in the Practice of Law. The
Respondent was admilted to the practice of law in
Missouri ip 1995 and in Kaosas in 1996, At the
timpe of the misconduct, the Respondent was 2z
new lawyer. However, the inexperience I the
practice of law did not coniribuwe to the
miscondnet in this case. The misconduct in this
case is based compleiely on the poor judgment of
the Respondent,

“ Previous Good Charocter. At the hearing on
this matter, counsel for the Respondent, Mr
Hofft infonmed the Hearing Panel that the
Respondent is 2 good attormey.

“In addition 1o the above-cited factors, the
Hearing Panel has thoroughly examined and
considered  Standard 432 and  Standard 7.2
Standaxd 432 provides that C‘isluspension is
zenerally appropriate when 2 lawyver koows of 2
conflict of nterest and does not filly disclose 1o
g client the possible effect of thal conflict, and
causes imjury or potential injury fo a client’
Btapdard 7.2 provides that “‘[sjuspension i
generally appropriate when a lawyer knowiogly
engages in conduct thet is a violation of a duty
owed to the profession, and causes injury or
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potential injury to a client, the public, or the legal
systern.’

“Although the ABA Standsrds seem fo indicate
ihat the Respondent should be suspended from
the practice of law, the Hearing Panel
unaoimously recommends thal the Respondent be
censured by the Kapsas Supreme Coort The
Hearing Pane! wmakes this recommendation based
upon the recomeendation of the Disciplinary
Administrater.  The Hearing FPanel further
recommends that the consure by published in the
Kangzas Reports.”

Formal Procesding Reguirement

2}{3] Bryan contends that the hearing panel
erred  in foding  that befors  disclosures of
Jinformation obtained during representation may be
appropriate wnder KEPC 1.6(6)3), there must be a
formal proceeding  initiated. o support of his
contention, Bryan cites o numerous authoritiss for
the proposition that the lawyer's right to respond in
self-defonse arises when the assertion against the
tawyer bas been made and that the lawyer need not
wail umtil an action or proceeding has been
commenced to respond,

The Disciplinary Administrator agrees with
Bryvan's interpretation of KRPC 1.6 in that an
attorney  does not have o wait  outil the
commencement of an action or proceading befors
using nformation o profect himself or herself and
concedes that the bearing panel's finding that Rryan
virdated KRPC 1.6 because there was no pending
action betwesn Bryan and Ficheuwald was in error.
See Conclosions of Law 9§ 3, & 9, 10, The
Disciplinary*655 Administrator mainiains,
bowever, that the panels finding that Boyan
viciated KRPC 1.6 was also based upon iis finding
that the disclosures were made simply to embarrass
Fichenwald. In making this assertion, the
Disciplinary  Admdnistrator &6 referring 1o
Conclusion of Law ¥ 2.

The Disciplinary Administrator asserts that the
bearing panel's finding that Brvan violated KRPO
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1.6  was comect because Bryan  disclosed
confidestiat  information  bevond  what  was
necessary and allowed under ERPC LAEY3E) To
support  this  argumest,  the  Disciplinary
Administrator relies upon the Comment 1o EREPO
1.6, which stales in part:

“Where a legal claim or disciplinery charge
afleges complicity of the lawver in a clisat's
copduct or other misconduct of the lawver
involving representation of the cHent, the lawver
may respond 1o the extent the lawyer reasonably
believes necessary (o establish g defense. The
same is true with respect to a claim involving the
conduct or represendation of a former client The
imwyer's right to respond arises when an assertion
of such complicity has been made. Paragraph
(bY3) does not require the lawver to await the
sommepcement of an action or procesding that
charges such complicity, so that the defense may
be established by responding directly to 3 third
party who has made such an assertion. The right
to defend, of course, applies where a proceeding
has been commenced. Where practicable and not
prejudicial 1o the lawyer's ability to establish the
defense, the lawyer should advise the chient of the
thivd party's assertion amd request that the cliemt
sespond appropriately. Tn oy evemr, disclosure
should be not greater than the lawyer reasonably
beligves iy mecessary fo vindicate innocence, the
disclosure should be made in a manner which
fimits access o the information o the tribundal or
cther persons having o need 1o know B ond
approprimte  protective  orders or  other
arvomgements should be sought by the lowyer fo
the fullest extent practicable.” (Fraphasis sdded.)

In his reply brief, Bryan asserts fhat his
disclosures of confidentisl information o Grissom
and MNordstrom employess were reasonable. He first
argues that these disclosures were ressonable as a
maiter of law because the United States District
Court of Ransas i Brvar v. Eickenwedd, 2001 WL
789401 (D.Xan 2001, deieomined that Bichenwald
could not prevent Bryan fom disclosing formerly
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confidential negative information in self-defonse,
and later determined, in denying FEichenwald's
mation for sumumary judgment, that Bryan's claims
were supported in fact and in faw.

Additionslly, Bryan argues that the hearing
panel based its finding that he violuted KRPC 1.8
solely wpon the Jack of a formal proceeding at the
time of disclosure. In support, Bryan relies upon s
footnote in the panels decision in which the pane!
stated that the disclosure made by Bryan of
mformation gained during his representation of
Bichenwald in filing his defamation suit was
“clearly pecwmiited by KRPC L&(0BN3Y" Bryam
accuses  the  Disciplinary  Administrator  of
attempting to read into the panels decision an
additional finding that disclosure was beyond what
was reasomsble. Thus, Bryvan asserts that the panel
made no finding as to the reasonsblensss of the
disclosures and that the matter should be dispdssed
becanse the disclosures were reasonable 35 2 matter

of law and clesrly reasonable under the fcis of the |

case. Furthermore, Brysn contends the final hearing
report does mot coptain the necessary  Sactusl
findings to support the violations found by the
panel. Alcroatively, Bryan asserts thet he is
entitled 10 ancther bearing before so impartial panel
to determine whether his disclosures were reasonable.

In reviewing the conchwsions of law of the
panel, it i difficalt to comclude that Bryan's
discloswres  t  Grissom  and  the Mordstrom
employees  were  reasonable;  therefore, they
constituted viclations of KRPC 1.6. We note that
the panel relied vwpon the emroncous bolief that a
forrnal proceeding was necessary before disclosures
in self-defense could be made under KRPC 1.6
Under the clicorustances, however, the disclosures
o both Grissom and the Nordstrom employees
exceeded* 656 that which was reasonsbly necessary
for hirn to defend against Eichenwald's allegations.

Post-Filing Disclosures
{4] Bryan mext takes issue with the panels
conclusion in Conclosion of Law 4 19 that he was
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mot authorized o reveal the existence of his
defarmation suit against Fichepwald and that he
possessed  negative  inforstion  regardisg
Eichenwald’s credibility. In essence, Boyan argues
that ance this information was found to have been
property disclosed, all subsequent disclosures wers
sppropriste,  Bryan  asserts  that  information
previcusky disclosed to the general public I sourt
pleadings does not retain apy confidentiality that
would probiblt  subseguent  disclosure of  that
information. In support, he cites State v. Spears,
246 Kan. 283, 287, 788 P.24 261 {1999}, where this

‘oourt recognized that under ELS.A. 680-426 2 partial

waiver of the attorney-client privilege constitntes 2
complete walver of the privilege as o the entire
subject matter. Bryan contends that the Disciplinary
Administrator is “ ‘picking and choosing’” ” and is
meorrectly fixed on the “use” of the information
that was propery disclosed rather than the fact the
information had been properdy  disclosed.  The
Disciplinary Administrator disagress with Bryan's
assertions that he was entided to reveal the
mformation because It was glveady 3 matter of
public record, distinguishing Spears from the facts
of this case.

Spears involved attorney-cliest privilege rather
than the ethival rule on confidentislity. The
Comment to KEPC 1.5 states:

“The principle of confidentiality is given effsct
in two related bodies of law, the attorney-client
privilege (which includes the work product
doctring} i the law of evidence and the rule of
confidentiality ostabliched in professions ethics.
The attomney-client privilege applies in judicial
and other proseedings in which a lawyer may be
calied as a witness or otberwise reguired to
produce evidence concarping a chient. The rule of
client-lawyer  confidentiality applies in  all
situations other than those where ovidence is
sought from the lawyer through compulsion of
faw. The confidentiality rufe applies not merely
o matiers communicated in confidence by the
chient but also to all information relating to the
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representalion, whatever s sowrse. A lawyer
may not disclose such information except as
authorized or required by the Rules of
Professional Conduet or other law.”

[3}6] The attorney-chent privilege is narrowly
defined by the cowrls because i works to deprive
the factfinder in 3 case of otherwise relevant
nformation. Sce State ex rel Stovall v. Meneley,
271 Kan. 355, 373, 22 P34 124 (2001). The sthical
requirement  of confidentiality is, however,
interpreted broadly, with the exceptions being fow
and narrowly limited. Thus, Bryaw's relisnce upon
Spears is misplaced,

The Disciplinary Administrator contends that
even though Bryan was entitded to place juto the
public record this same information in filing his
defamation sult, Eichenwald had an expeciation of
confidentiality that would prohibit Bryan fom
divulging the information in her malpractice zction
against Small. The Disciplinary Administrator cites
for support NCK Orgamization Lid v, Bregman,
342 F.24 128 24 Cin 1976}, (ORG), and Koufman
v. Kaufinon, 63 AD.2d 609, 405 N.Y.S.2¢ 79 (1978).

In ORG, defonse counsel was disqualified after
the plaindiff filed a motion to disqualify. Defense
counse! had previously conferred with an individual
who was the former vice president and former n-
house counsel for the plaintiff, whe later also
became counsel for the defendant, regarding the
defendant's contract rights against the plaintiff. The
defendant’s contract righis were the subject of the
dispute between the plaintiff and the defondant. The
ORG court beld:

“The confidential patuwre of the nformation 1o
which {the attorney] bad access I his fiduciary
capacity as house counsel is not dependent vpon
whether # was secret from or koown to [ihe
defendant] as a corporate officer and direstor. As
the court, strictly o be sure, explained in Emle
Industries, Inc. v. Patemtex, Inc, [478 F2d 562,
57273 (2d Cir 1973}, quoting from H. Drinker,
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Legal Ethics 135 {1933):

*657 ‘(Thhe client's privilege in confidential
information disclosed fo his attomey “is not
pullified by the fact that the circumstances o
be disclosed are part of ¢ public record, or that
there are other available sowrces for such
information, or by the fact that the lowyer
received the same information from  other
seREses.”

“The Code itself in Ethical Considerstion (BC)
4-4 notes that

‘(Dhe attorney-client privilege is more lmited
than the ethical obligation of a lawyer to guard
the confidences and secrsts of his client. This
ethical precept, wnlike the  evidentiary
privilege, oxists without regard 1o the natue or
source of nformation or the fact that othems
share the konowledge. .

“Bven if, as [the sitorney] asserted, ail
confidential information to which he as house
counsel had access was independently known o
{the defexdant] from his own ewmplovment or
frore auother souwrce, ORGs privilege in this
mformation as disclosed to its attorney ... is not
thereby nullified.” 542 F.2d at 133,

In Kawfmon, the plaintiff n 3 matrimonist
proceeding contended that the defendant's attorney
had z conflict of infersst. Defense counsel had
previousty represented the plaintiff in a2 differemt
matrimonial proceeding sod was privy to all the
facts and circumstances sumounding the plaintiff's
foancial and weatrimonial problems. The Kaufnan
court dismissed the stiomey's claim that 2l the
information be received was from public records,
relying upon GRG, and remanded the issus for an
evidentiary hearing on whether there was a conflict
of interest. 53 AD3.2d £ 610.

Bryvan argoes thet these cases have no
application to the facts of this case because peither
case involves the self-defense  exception fo
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confidentinlity or the rights of and obligations to an
moocent third party such as Worthington, Bryan
comtends that it is “sbmwd” to think that
Eichenwald  imaintained an  expectation  of
confidentislity after he filed open court pleadings in
the defmmuation action against Fichenwald Bryan
asserts that in this case Bichenwaldss privilege of
cc}nﬁéfmmhty was “mullified” by the exceptions set
out in KRPC 1.6(b)}3).

Although ORG and Kowfnan involve different
facts, the cases are relevant because they address
the survival of the ethical duty of confidentiality in
nstances whers the information was  gvailable
through other sources. The Comment to KRPC 1.6
states: “A lawyer may not disclose [information
relating o the representation] except as suthorized
or required by the Rules of Professional Conduct or
other law.” Bryan's disclosures in the motion and
reply  invelved information . related o the
represendation but were not reasonably necessary 1o
defend against bis claim of defamation.

Dty to Current Client

[71i8] AMernatively, Brvan asserts that even if
disclosure of this nformation was restricted, the
attorneys for SmaB were persons having a need to
know umder the Copument to ERPC 1.6 znd,
therefore, the disclosures were reasonable. Bryvan
supports his position by claiming that if the case by
Eichenwald and Worthingion  against  Small
remained consolidated, his being called to testify
agamst Bichenwald would segatively impact ot
only Eichemwald, bt alse Wornthington. Thus, he
asserts that his disclosures were necessary to allow
the action 1o be to severed. Hryan asserts that the
beavipg panel's conument that he should have either
withdrawn from the representation of Worthington
or filed 2 motion to sever that did not disclose the
- protected  inforoxation  was  wmwealistic.  Brvan
contends that withdrawal would oot have altered
the result because he wonld have been obligated o
disclose to Worthington's new counsel the existence
of his defamation case against Eichenwald and why
it could damage Worthington's case. Bryan poinis
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out that this same disclosure would not have been z
vislation of the XRPC if the new stiormey in
Worthington's czee had obtained this information
from the public record of the defamation suit and
cited it as grounds in support of 3 motion fo sever.
Additionally, Brvan argues that a motion 1o sever
that did not disclose infovmation velating to his
vepresemiation would have failed because *658
there was no other ground for severance to be
granted.

The Disciplinary Administrator noted that the
retense of confidential nformation o protect one's
seff is quite differenmt Gom the release of
information to the disadvanizge of vour former
chient and to the advantage of yvowr cwrent client.
The Dhsciplinary Administrator agress with the
hearing panel's conclusion thet Pryan should have
withdrawn  from  representation of Worthington
rather then disclose confidential  information
regarding his former client.

In his reply brief, Bryan confends the hearing
panel's and  the Disciplnary  Advinistrator's
conclusions amount t 2z  determingtion  that
Eichenwald's  “already  nullified clafms  of
confidentinlity outweigh Ms.  Worthington's
Constitutional right fo a fair #risl”

- The doty of confidentiality continues after the
lawyer-client relationship has terminated. Comument
o KRPC 16, Bryans  withdrawal from
representation of Worthington would not have
required Bryan to disclose the basis for the
withdrawal as Bryan contends. Bryvan oould have
served the inierests of both Worbingon and
Eichenwald by withdrawiog from the representation
of Worthington, rather than serving the interest of
Worthington at Eichenwald's detriment.

The cowt notes the dissent to the final hearing
report in which M. Warren MeCamish dissented
from the panel's Onding that Bryan's disclosures in
the motion 1o sever and reply were a viclation of
EEPC 1.6, McCamish dissented from Conclusions
of Law 9§ 1620 in making this detennination. The
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basis for his dissent on this ground was that he did
aot believe that Brvan's disclosurs of information in
the motion 1o sever and in the reply viclated ERPC
1.6. Instead, McCamish viewed the discloswre as
being a disclosure of publicly available information
and a discloswre that was enguged i to Huifill
Bryan's daty to his current clent, Worthington,

We find that Bryan viclated FEPC 16 in
making the disclosures to Grissomn, the MNordstrom
employess, and in the [Hilgation agsinst Small
because some of the discloswres were not
reasonably  neoessary  fo defend  againdt
Eichenwald's accusations. We conchude that Bryan
was n fact attempting to vielate KRPC 1.6 in
offering 1o disclose “negative information”
Therefore, we also agres with the hearing panel’s
finding that Bryvap viclated KRPC §.4(a).

FINDINGS OF FACT

[2H10111] This cownt bas the duly in altorney
disciplinary c3ses 1o e¢xamine the evidence and
determine for itself the judgment to be entered.
re Rausch, 272 Kan. 308, 328, 32 P.34 1181 (2000
3 Inore Carson, 252 ¥an 389, 408, 845 P.2d 47
{1593). Attorpey misconduct must be established
by substaotial, clear, convincing, and satisfactory
evidence. Supreme Couwrt Rule 211D 2002 Kan.
Ol R Annot. 260); In re Seck, 263 Kan. 482, 489,
948 P24 1122 (1997 In re Bmith, 243 Kan. 584,
383, 757 Pad 324 (1988). A hearing panels report
is advisory only, however, it will be given the same
dignity a5 a special verdict by a jury or the findings
of a wial cowt and will be adopted where soply
sustained by the evidence, or where it Is not against
the clear weight of the evideuce, or where the
evidence consists of sharply conflicting testimony.
Inre Wall, 272 Kan. 1298, 3% P34 640 (2002); In
re Carson, 252 Kan. at 4048, 845 B.2d 47, Thus, this
court 15 to examsne disputed findings of fact and
determine whether they are supporied by the
evidence. Sce In re Seck, 263 Kaun. at 489, 949 P.2d
1122

Bryan challenges the hearing panel’s findings
that were coptrary to the stipulsted facts. Bryan
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specifically takes issue with Findings of Fact 7 13,
23, 28, and Conclusion of Law 4 15. Furthermors,
Bryan contends that the panel considered numerous
matters that were imslevant and which affected its
impartiality, thus denying him his right 1o due
process as guarantesd by both the Undted States and
Kansas Constitations.

We note that in addition lo the stipulated facis,
the hearlog panel slso received into evidence both
partics’ exhibits withoul objection. Thus, the
hearing papel bad additional facts conteined in the
exhibits at its disposal in yeaching Hs findings of
fact in this case. Therefore, as lopg ss the panels
findings were supported by the evidence before i,
the *65% fact the findings are contrary to the
stipulated facts is ivelevant.

The Uisciplinary Administrator contends that
Bryan's position oo this issue is not relevant to the
court’s decision in this case. However, in order to
determine whether Bryao's clgim has merit, each
individual fact Bryan iakes issue with nmust be
sxamined. .

Finding of Fact § 13
Bryan contends that the parties stipulated that
Bryan had ieomipated his  relationship  with
Eichenwald because he belisved that she had lied to
him, thet be no longer believed her, and that he had
stopped representing her becsuse a conflet of
iterest became apparent. He asserts that the
Ianguage of Finding of Fact 9 13 i= contrary io the
stipulated facts. He fakes issue with the following
language i this finding of fact: “Because the
Respondent resented the fact that Ms. Eichenwald
was again seeing Mr. Opel, on February 25, 199%,
the Respondent sent Ms. Eichenwald z  letter

terraipating his representation of her.”

Stipulated Fact § 9 states:

"OUn or about February 21, 1998, Respondent
leamed that Ms. Bichenwald was once again
seeing John Opel. Respondent concluded that M.
‘Ficheowald bad lied to him. Purther, he decided
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that he had fo ouit representing her in any
Btigation.”

The Disciplinary Administrator asserts that the
finding of fact was not contrary io the evidence
hefore the bewing penel, relying upon  the
following statement of Bryan at the hearing:

“Plow, 35 far as the letters § sent-well, first off,
Ym sorey about the February 25th, 1998 letter,
because that Jetiter and the decision to terminate
her as my client i clearly based on enger over
her seeing another man, and T understand that and
that’s not right.”

Thus, Finding of Fact 4 13 is supported by the
evidence that was before the hearing panel.

Finding of Fact § 23

Bryan contends that the hearing panel’s finding
that Eichenwsald offtred tw reselve the issues
through mediation was ap Ipvention of the panel.
Bryan asserts that Fichenwald's offer o mediate
wag not sincere and was an sttempt to bolster ber
claim that Bryan was stalking ber sod would jump
at apy oppotoaity to meet face-to-fhee with her.
Bryan admits that most of the evidence as fo
Eichenwald's lusincerity is not i the record.

The record indicates that Bichenwald offersd io
mediate the matter and discuss it with a neutral
party in order 1o keep the matter omt of court. Brvan
responded o Bichenwald's offer by stating:

“Please be advised that there will be no
mediation of any kind, and no meetings betwesn
us. There is nothing for us 1o diseuss with any
pevtral party. § find it curjous that afler vou have
told everyone that {m stallang znd you are I
danger from me, you now want io have a2 face-
to-face meeting with me.”

- In response (o a question by a panel member as
to why be did not accept Eichenwalds offer fo
medizte, Bryan respooded that he did not consider
it io be g serivus offer, that he believed she had
been encowraged by someone else to make the
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offer, and that ke believed thet agreeing to mest
with ber would be coostrued as further evidence of
his alleged obsession with her.

The hearivg panels fading is supported by the
svidence. The panel did not find that the offer by
Eichenwsld was in fact simeers, just thet she mads
the offer. Furthermore, the disclosure that resulied
from the Hling of the lawsuit is not af ssue. Thus,
whether or not Bryan shouvid have accepied the
offer 1o mediate is irrelevant.

Finding of Foct § 28

Bryan contends that this finding of fact is
“despicable.” He argues that the papels finding
amonnds to a finding that bhe provided extensive
information {(eg., copy of petition to foreclose on
Eichenwald’s grandmother’s house} because be was
obsessed with or is «till cbsessed with Eichenwaid.
He asserts that he disclosed everyihing because he
was unswre of what infonmation might be necessary
to adequately respomd to the investigation *660
Bryan notes that this appears to be the first case In
which an stiomey was found at fault for disclosing
tor ek dpfomation to the investigator in a
disciplinary case, thus ponishing bim for his
cooperation. Additionally, Bryan poinis out that he
had previously stated in the investigation that he
bad spoken with Eichenwald at her place of
coployment only owce and thet the discussion
iochuded, awong other things, the foreclosure.
Thus, he asserts that the existescs of the
foreciosure bolsters his credibility on this claim.

. The Disciplivary Adimindstrator asserts that the
finding of the panel was supported by evidence and
that i is easy fo conclude that the frrelevant items
in Bryan's response were ipcluded only o
embarrass Bichenwald and 16 place that information
into the public record.

We need not address whether this finding is
supported by the evidence because it is imelevant
This finding had no effoct upon the panels
conciusions regarding disciplins,
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Conclusion aof Low 4 15
Bryan takes issue with this conclusion becavse
the evidence before the hearing panel was that he,
rvather than Bichenwald, had ended the relationship.
Bryen admits that this finding i frelevaot;
bowever, he asserts that the panel included the
finding becanse it wounld be bmpossible for Bryan fo
be a “statker” if he were the one that ended the
relationship. The Disciplinary Adminisirator agrees
with Bryan that this issoe is Irelevant.

The evidence before the panel was that
Eichenwald ended the personal relationship with
Bryan prior to Brvas fenminsting the lawyer-client
relationship on February 25, 1998, because the
termination letter was in response to her “seeing
suother man.” However, as the parties agres, the
identity of the person whoe hroke off the
relationship  is  forelevant in  this  disciplinary
proveeding. Thus, this court will pot address
whether this finding s supported by the evidence.

SUBMMARY IUDGMENT

Bryan coptends the hesdng panel emred In
falling to consider his metion for summary
jrdgment that was fled prior to the hearing in this
maiter. The Disciplinary Adminisator's office
objected to the filing of the summary judgment
motion and requested that the motion be siricken
from the record amd that # not be required to

respond. The record does not indicate that the paped

made any defermingiion ms to  whether the
Psciplinary Admibistrator's office was reguired {o
respond to the motion.

At the hearing, the panel reserved ruling on the
woticn for summary judgment. In the final
hearing report, the panel denied Brvan's motion for
sumunary jedgment, stating:

“Prior to the hearing, on Febroary 13, 2002, the
Bespondent filed 2 motion for summery
judgment. Thereafier, on Felwuary 21, 2002, the

Disciplinary  Adwministrator  objected o the |

motion for summary judgment on procedural
‘grounds. At the outset of the hearing, the Hearing
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Panel informed the parties that it was taking the
motion under advisement snd wonld isens a

ruling in the Final Hearing Repot.

“Included in the Stipuated Facls i3 au
admission by the Respondent of a viclation of
ERPC 1.7{b). Forther, sz noted below, the
Hearing Panel finds that Respondent violated
multiple disciplinary swles. The stipulation and
findings of the panel are dispositive of the motion
for swmmary judgment on a substantive basis.

“In addition. however, the Hearing Panel finds
that Swmomary Judgment as contemplated by
E.5.A. 60-256(b) and Kan. Sup.Ct. R. 141, iz so
ioconsistent with the procedures established in
the Kansas Swupreme Court Reles Relating to
Discipline of Attomeys that they cannot apply to
these proceedings.

“The Respondent cites ¥.5.4. 60-256(b), Kan
Sup.Ct. K. 141, and nternal Operating Rujes §§
D3 and D2 sz procedural suthority for the
motion,

“The Hearing Panel is mindful of Kan. Sup.CL
R. 224(b} which states: ‘Bxcept as otherwiss
provided, the Rules of Civil Procedure apply in
disciplinary cages.’ Clearly %661 .54,
60-256(b} is part of the Rules of Civil Procedure.
However, in the opinion of the Hearing Panzl,
summary judgment conflicts so dramatically with
concepts  underlying the Rules Relating to
Discipline of Attomeys that the two procedures
cannot coexist.

“The reasons wnderlyiog the Hearing Panel's
opigion in this regard are as follows:

“Imternal  Cperating Rule § D4, limits
discovery 0 ap extent thal precludes developing
a complete record, upon whlch, SUIMMETY
judgment could be considered.

“In cootested cases, the Hules Relating fo
Discipline of Attormeys, withont 2 doubt,
contemplate 2u assessment of the character of the
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Pespondent, as well as the Respondents conduct,
The Hearing Panel believes, in many instances,
the nuances necessary to determine if an action
conatitutes a violation of the disciplivary rules
can only be derived from the live iestimony of
Witnessos.

“More Importantly, Kan SepCt R Z1HD
requires the Hearing Papel, n recommending
discipline, ¢ consider mitigating and aggravating
cireumstances. The mitigating and aggravating
circumstances set forth in the ABA Standards for
Imposing Lawyer Sapctions clearly require the
Hearing Panel to assess the Respondent as a
person as well as an atiorney. This buportant
aspect of the Hearing Panel. proceeding cannot
be accomplished in the comtext of 2 motion fur
sammary judgment. It must be done in person.
Accordingly, the Hearlog Panel denies the
Respondent's motion for smmmary judgment.”

Bryan cites In his brief to mumerons intemal
opersting  procedures of the  Disciplinary
Administrator's office that he believes expressly
allow for the fiing of virmally any pretrial motion,
Furthermore, Bryan contends that the hearing panel
shonid bave solely copsidersd the unconiroverted
facts that ascoompanied the motien for sommary
judgment, which he conlends wers not at odds
with the stipulated facts, in determining whether
there was a viclation of any rule under the facts of
the case. The Disciplinary Administrator contends
the findings of the panel are correct.

{12} The propriety of @ motion for summary
judgment in disciplinary proceedings appears to
be an issue of first impression. Bryant notes that
pursuznt to Supreme Court Rule 224(h) (2002 Kan.
Ct R Aomot. 301}, “lelrzcept as  otherwise
provided, the Rules of Civil Procedure apply in
digciplinary cases.” Pryan Guther points oot fhat
the Fansas Rules of Civil Procedure, K.5.A.2001
Supp. 60-236(n), allow 2 party “seeking to recover
upon a claim, cousterclalm or oross-claim < to
obtain & declaratory judgment may ... move with or
without supporting  affidevits for 2 summary
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judgment in the party's favor as to all or any part
thereof” ‘

Bryan fails to note thet Supreme Cowrt Rule
211 (2002 Kan. CL R Aouot. 260) does provide
otherwise. Under Rule 211, the hearing panels
decision not to recommend discipline or to dismiss
the complaint is final if not appealed by the
Discipliosry  Admdaistrator.  If,  however, the
hearing panel recomunends discipline, the finad
hearing report of the panel is submitted to this court
for consideration and disposition. Supremse Couxt
Rule 211{f). This court has the duly {0 examine the
evidence and render final judgment. B re Rousch
272 Kas. at 320, 32 P34 1181, The hearing panel's
report is advisory only. M re Wall 272 Kan. at
1298, 38 P.3d 640. Rule 211 provides the procedure
to be followed by the panel. The filing of 2 motion
for summary judgment IS Incossistent with the
procedure  established by this cowrt for the
discipline of atiorneys. Thus, K.S.4.2001 Supp.
60-256{s} is not applicable o disciplinary
procecdings.

{13] The hearing panels findings of fact are
supported by clear and convincing evidence. Bryan
viclated KRPC 1.6(a), 1.7(b), 1.16(d), and £.4(a),
aund the hearing panels recommendation for
discipline, published conswre, is adopted.

IT I8 THEREFORE CRIDERED that the
respondert, David Mclane Brvan, be and he is
hereby discipliued by published censwe i
accordance with Supreme Cowmt Rule 203(a}3)
2002 Ban. Ct. R, Amnot. 2243 for his viclations of
the ERPC.

*$62 1T IS FURTHER OBDERED that this
order be published in the official Kapsas Reports
and the costs of this aclion be assessed io the
Respondent.

Ean. 2003,
Inore Bryan
275 Kan. 202, 61 P.3d 641
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