
IN THE SC:PREME COi]RTOF OHIO

Discaplana-cy Counsel,

Relator,

vs,

Scott Ci.ifforc^ Smith

R^^po^^ent,

CASE NO. 2014m0197

RELAT^"J^^S ANSWER TO RESPONDENT'S OBJECTIONS

Scott J. Drexel (0091467)
Disciplinary Counsel
Relator

Stacy Solochek Beckman (0063306)
Assistant Disciplinary Counsel
Office of Discipl^nary Counsel of

'rh^ Supreme Court of Ohio
250 Civic Center Drive, Suite 325
Columbus, Ohio 4321.5
Telephone (614) 461-0256
Facsimile (614) 461-7205
scottodrexe1`^^1^^.a^^^^.
^tack^^^`^^^,^^^^
Counsel ofRecord

Kenneth R. Donchatz (0062221)
Anspach Meeks & Ellenberger
175 S. I"hird Street, Suite 285
Columbus, Ohio 43215
Telephone (614) 745-8350
Facsimile (614)448-4369
kdonchatz@,anspacb,law.com
Counsel^'a^t° Respondent

George 1). Jonson (0027124)
M:ontgom^ryj Remi€^ & ' 'Cs^^^on
36 East Seventh Street, Suite 2100
Cincinnati, Ohio 45202
T^^^phc+ne (513) 241-4722
Facsimile (513)241- 8775
gjonLon@ndlaw.com

Scott C. Smith (0039828)
Respondent

-• ,- . __"..,,

.,''` .." .. ....^^ .

^s''
i. • ^•.;So ;i; ;, ^ r, rs

;•%s
;',

-.3's". 's.i



TABLE OF C®NTENIS

Table of Authorities

Statement of the Case and Preliminary Matters

Statement of Facts

I'AGI^,

iii

4

Relator's Answer ^^) Respondent's Objections 9

1. RESI'C3NSE 'I`o OBJECTION A- THE BOARDDID NOT CONSIDER
EVID13NICE ON MATTERS SPECIFICALLY EXCLUDED FROM
HEARI-NG BY TI-IE PANEL CHAIRPERSON 9

II. RESPONSE TO OBJECTION E- `lY:i=lli: BOARD DID NOT Epjt BY
CONSIDERINGEVIDENCE CONCERNING COVENANTCr^E,
ONE OF .RESFONDEN'T`S FORMER CLIENTS, BECAUSE
RELATOR OFFERED RELEVANT AND ADMISSIBLE
EVIDENCE RI%GARDIP@IC^ COVENANT CARE`S BILLING
REQUIREMENTS

IIL RESPONSE TOflBJEC'^^^^1Ca RESI^ONDENT WAS IN.- NO
WAY DENIED DUE PROCESS BY RELATOR OE. THE BOARD
INI THIS MATTER. 13

IV. RESPONSE TO OBJEC'I'ION Dw THE PANEL DID NOT ERR. IN
DEN YI^^^ ^^^^ONDEN^^S MOI'l.ON FOR. SUMMARY JUDGMENT 16

V. RESFONSE `I'O OBJECTION E9 THE BOARD'S REPOR'I' IS FULLY
SUPPORTED B^.T CLEAR AND CONVINCING EVIDENCE AND
THE BOARD PROPERLY DETERMINED THAT RE^PONDEINT
VIOLA'I'ED THE CODE OF PROFESSIONAL RESPONSIBILITY
AND THE OHIO RI3Iw,ES OFPROFESSIONAL CONDUCT
AS ALl_.EG111) 20

VI. RESPONSE '['O OBJECTION F- THE BOARD'S RECOMME NDEI3
SANCTION OF AN INDEFINI`T'I; SUSPENSION IS NOT HNTDIlI.,"x
HARSH 25

Conclusion 29

Certificate o^^ervzce 30



Appendix A

Appendix B

Appendix C

Appendix ^)

Appendix E

Appendix F

Findings of Fact, Conclusions of
Law and Recommendation of
The 13®ard of Commissioners
on ^^evan^^s and Discipline

P' ntry on Respondent' fi :[°v^ot^on
for Stunm^ Judgment and Denial
of Motion to Strike

^ntry a^ii Relator's Motion to Quash
Subpoena Duces T^^uin issued to
Randy Wetzei

Affidavit of Scott C. Smith, Esq. in
Support of Mofi^^ii for Summary
3udgaiient

The Florida Bar v. Daniel,
(Fla. 1993) 626 So.2d 1 78

Supreme Court of^^^nsa,s
v. Bryan, (Kan. 2003) 61 P.3d 641

ii.



TABLE Of AUTHORITIES

CASES E.^.. &Sl

Akron Bar Assn. v. Carr, 13 5 Ohio St3cl 390,
2013-Ohio-1485, 987 N.E.2d 666 27

Andersen v. Highland House Co., 93 Ohio Sto3d 547,
2001MOhisa-1607, 757N.E,2ci 329 17

Cinciniiati .^^^Assn, v, Statzer, 10 1 Ohio Sto3 d 14,
2003-Ohioa6649, 800 NeE.2d 1117 25

Cleveland Metropolitan Bar Assn. v. Wrentr^iore, 1. 3 8 Ohio Sto3d 16,
3 N.E.3d 149, 2013wOhio-5041 26, 27

Continental Ins. C€s. v, Whittington, 71 Ohio St.3€1 1. 50,156,
1994aOh1ow362F 642 N-E.2d 615 16

Disciplinary ^oun,se.i v, Bricker, 13 7 Ohio St.3 ) d 35,
2013yOhior3998 20

Disciplinary Counsel v. Ca~owi'ey, 69 Ohio St.3d 554,
1994vOhio-214g 634N.E.2d 1008 26

Disciplinary Counsel v, Stafford, 131 Ohio St.e3d 385,
2012-®hi.o99Q9y 965 N.Ee2d 971 17

Disciplinary Counsel v. Trieu, 13 )2 Ohio St.3d299,
2012mOlaio-2714R 971 N.E.2d 918 27

Disciplinary Counsel V. Yajko, 77 Ohio St.3d 385,
1997LLOhio-263, 674aTNT.E.2d 684 26

Disciplinary Counsel v. Zingarelli, 89 Ohio St.3d 210, 217,
2000rOhioR1.40, 729:N.E.2d 1167 24

First IferigBankP Ir'A, v. 'Wilson, 9h D1st, No. 23363,
2007mOh1o-3239 16

Florida Bar v. Daniel (Fla. 1993), 626 So.2d 178 17

Florida Bar v. I-ugg^tt (Fla. April 1993), 626 So.2d 1308 17

iii.



I^^ the Afata`er ofD€nrid McLane Bryan (Kano 2003), 61 P.3 d 641 18

Stark Cty. BarAssn. v. Watterson, 103 Ohio St.3d 322, 33 1,
2004aO:l^io-4776s 815 N.la.2s^ 386 25

^ ^^edo Bar Assn. v. Crossmock, 1 I 1 Ohio St.3d 278,
2006^Ohlow5706, 855 N.E.2d 1215 26

iv.



RULES

^CC-D Proc. Reg. 5

BCGD Proc. Reg. 10 (B)(1)

Czv. R. 35

Civ. R. 45 (C)(3)(a)

Civ. R. 56 (C)

DR 1-1 02 (A)(4)

DR 1 -102 (A)(6)

DR 2a 1 ^^

^ov. Bar R. V

Rule Regulating the Florida Bar 3m7.6 (^)(1)

S. Ct. Prac. R. 6o2(B)(5)(b)

PAGE(S)

2,16

27

13

15

L;16

20

20

10

19

17

1

V.



IN THE SUPREME COURT OF OHIO

Disciplinary Counsel,

Relator,

V.
CASE NOK 201. 4W0137

RELATOR'S A^SW^^,ll TO
Scott Clifford Smith, RESPONDENT'S OBJECTIONS

Resp^nd^nt.

RELATOR'S ANSWER TO RESPONDENT'S OBJECTIONS

Now comes relator, Disciplinary Counsel, and submits the follmAri^g answer to the

objections of respondent, Scott C. Smith, to the findings, conclusions and recorrmendatioa^ of the

Board of Commissioners on (iri^vances and Discipline (t1ie "Board"). Relator has attached the

Board's Findings of Fact, Conclusions of Law and Recommendation (the "Findings") hereto as

Appendix A. See, S. Ct. Prac. R. 6,2(B)(5)(b).

STATEMENT OF THE C.ASE AND PRELIIt^liNARY MATTERS

On July 11, 2011, relator, Disciplinary Counsel, filed a s1ngleM^ount complaint alleging

professional misconduct against respondent. 'lbe Boa.rd certified relator's complaint on August

16, 2011, and respondent filed an answer to the allegations on or about September 26, 2011. The

formal complaint arose out of a grievance filed against respondent by Weston Hurd, LLP (the

"Firm"), respondent's former law firm5 originally on or about August 29, 2007. O^. or about July

16, 2008, relator closed his investigation of the allegations because the Firm ar.^d respondent were

participating in mediation and respondent had been unvAllgng to provide a detailed response to



the allegations. In ih^ wrinter of 2011, relator received a letter from Harry ^igmier, a partner at

the Firrn} inquiring as to the status of the investigation, Relator subseqtaently ieamed that the

mediation had completed without resolution and opted to reopen his investigation at that time.

Durirsg the proceedings ^n, this matter, respondent filed numerous pleadings, including a

motion for summary judgment, a motion for a protective order seeking to stay discovery pending

the outcome of the motion for s u.rr^^ judgment, a motion to strik-e relator's attachments to his

response to the motion for summary judgment, a witness list, which disclosed s^illy respondent

and Steve Brigan^e as witnesses, a m®t:on in limine, which was filed with the Board on January

28, 2013, but which was never served upon. relator1, and a motion in limine excluding the

testimony of Steve Brigance, one other witness that respondent indicated he intended to call

at the hearing.

On July 24, 2012, the panel chair denied respondent's motion for ^uinmary judgment as

well as the motion to strikeo See, Appendix 11 4 F"ntry on Respondent's Motion for S-ummary

Judgment and Denial of Motion to Strike filed July 24, 2012. As one basis for her decision, the

panel chair noted that, because BCGD Proc. Reg. 5 only perrni^^d a unanimous panel to dismiss

a case and tl-iat there we-re no provisions for consideration of a motion by the unanimous panel

prior to the hearing, Civ. It. 56 (C) and a motion for summary judgment was not practicable and

not perniitted under the rules. The panel chair did not solely rely on the procedural technicality

as the basis for the denial of the motion; she additionally analyzed whether a question of material

fact existed and d^^^iinined that one did exist.

1 Respondent orally argued the rootiora in Innine ^^ed on January 31, 2013 at the outset of the fiearing on February 4,
2013. Prior to that time, relator Qvas e¢3t3rely unaware of the motion and only saw it for the first time the following
day when respondent's counsel had his assistant email it.
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Respondent requested only three subpoenas during the proceedings --- one for Carolyn

Cappel, Victor DiMarco and Randy '^etze1. The subpoenas duces tecuri-i issued to Cappel and

DlMarco were issued less than one ^^^^^ before their ^^^edmupon and previously scheduled

depositions and required the witnesses to provide 49 separate items. The subpoena duces tecum

issued to Wetze1 was filed on January 28, 201. 3 at 3e3 l. p.m.s less than oneweek before the

scheduled hearing, and required Wetzel to produce 49 separate items by 10:30 a.m. on Jan^iary

31, 2013, Ile panel chair properly granted relator's motions to quash the subpoenas given the

lack of time provided to the witnesses to comply with the request. In her entry granting relator's

inotlon, the panel chair specifically sndicated ti-iat "Respondent has had ample time to request

these documents in a proceeding that has been ^endiaig before this ^^^^rd since August 201. l. ...."

See, Appendix C - Entr;^ on Relator's Motion to Quash Subpoena Duces 1`^cum Issued to Randy

Wetzel filed January 31, 2013.

During discovery, respondent deposed Cappel, DiMarco, John Goodman, general counsel

for Altercare, and Mary Cibella, Respondent issued no subpoenas to Weston Hurd, Alterearey

Covenant Care or Golden Living seeking the production of documents that he believed had not

been previously provided. He issued no subpoenas r^q-ulring any other lndzviduas including

Steve Brigance or ^^y th1-rd^^arty administrator, to produce any documents or to appear and

testify at the February 4w64 2013 hea.rlng.

A three4person panel of the Board held a three-day hearing on this matter, beginning on

February 4, 2013 mid. concluding on February 6, 2013, At the conclusion of the hearing, the

panel requested that respondent's discovery depositions be entered into evidence as ^xhiblts.

See, Respondent's Exhibits ("Resp. Ex.4') 19 --- 22. The panel arther indicated that it intended

to keep the record on the matter open until it had had a chance to review the voluminous
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materials entered into evidence and determl^^e whether any further testimony was n^eded. On

March 12, 2013, the panel ordered the part.les to submit their closln.g arguments in writing by

April 11, 2013. Relator submitted his closing argument on April 11, 201.3; respondent filed his

closing ar^unie.^t the following week, on April 17, 2013. On February 4, 2014, the Board 1^sued

its findl-ogs ol`1"act, conclusions of law and recommendations, recommending that respondent be

suspended from the practice of law indefinitely.

STATEMENT OF FACTS

Respondent's ^ta^^^^^^^ of Facts contains many assertions that are factually unsupported

by the evidence and, rather, are part of a continuing attempt to vilify the Firm for filing a

grievance and relator for pursuing the formal complaint against respondento R^^po^ident recites

these unsupported assertions in his Statement o^Facts contained in his objections as if his

version of what occurred is undlsputed, Respondent's t^stlinoiiy at the hearing was entirely self-

servang, and respondent offered no evidence substantiating his position.

The allegations in relator's formal complaint against respondent arose out of respondent's

billing discrepancies that the Firm, respondent's forner employer, discovered in r^^^ondeaitss

billing practices. Respondent had been employed with the 1`lran since 1989, beginning as an

associate and becoming a partner in 1.996. :k'rom 2004 until his resignation in August 2007,

respondent served as the managing partner of the Firm., Durlng his tenure at the Firm,

respondent cultivated a long-ter^ care practice and served as:^ead o1"that practice. Transcript of

:Llearlarg p. 482. Golden Ventures f/k/a Beverly Enterprises ("Cirolden Veratu.res") was

respondent's first long-term care client; it continues as a client at the Firm today. '1`r., pp. 33 1-

332 and 482. Victor DlMara;o joined the Firn in 2000 working as an associate and, in 2002,
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began primarily working -,Nrith respondent and the long4term. care practice group. Tr., p. 330, Sn.

2007, ^iMarc^^ ^^caa^e a partner in the Farm and continued working with respondent in fbe:Iong..

term care practice.

At the Firm., the attomeys were required to submit written ti^^shects recording the

amount of time spent on any particular client matter, the day on which the aitomey performed

the services and a narrative description of what work the aftorney completed. Tr., p. 306. I'nese

hand-written time sheets were subsequently input into the computer. Thereafter, the accounting

department generated a proforrna or "BIM", which contained a representation of all of the work

completed on a particular client's case by any attor^ey or paralegal within the firpio The BIM

was distributed to the originating partner for review; only the originating partner received these

^IMs for review. Tr., pp. 340m341 . At the disciplinary hearing, DiMar^^ testified that the

manner in w^^^h he recorded his tir^e for the long-term care clients, Golden Ventures, Altercare

and Covenant Care, from 2005 through 2007 was consistent with the way the Firm required its

attorneys to keep records. 1r,, pp, 3: ) 39w3 40, Likewise, he continued to record his time in the

same manner for Golden Ventures and Covenant Care followingrespondent's exit from. the firm.

DiMa.r^o un^quivocaHy testified that respondent never advised him to bill the long-term care

clients in a different manner. Tr., p, 342. Golden '^entwes; used a proprietary system known as

Serengeti and required its outside counsel to submit their invoices ^li Serengeti. The invoices

downloaded onto Serenaeti were exactly x^ same as those created by the finn. Tr,} p. 30& The

^ther ^^^^^^^s did not use a similar electronic billing system. 'rr., pp. 1.73-174, 341.

In March or April 2007, DiMareo discovered certain billing irregularities by respondent

and brought these to the attention of Sigmier, another p^..^.er in the Firm, 'Fr., pp, 3 54, 3 52.

Prior to becoming a partner, DiMarco did not have access to the BlMs or a client's final bills and
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was unaware of any problems in respondent's billing. 'Fr., pp. 343m350. Generally, only the

originating partner, in this case respox^^ent,had access to and reviewed the BIMs and finai

invoices. Tr., pp. 340-34 1. At the hearing, DiMarco testified that what he discovered when he

looked at the bills was "xfrlgl^^eningo" T'r., p. 350.

Q: Could you describe what you saw in those bills?

A: Billing and entries and time charges that just didn't
make any sense relative to wli^tt was being - what
was going on in the file and the status of the file,

Q: Could you give an ^xample'?

A: S-u.reo Discussions, telephone con-feren^^s with
exp^^s when we didn't even have experts at the
ti-m.e, I think I saw one attenslasi^e at a pre-trial on a
case that wasn't even in suit. A telephone
conference with the coairt checking the status on a
su^^nary j udgment three or four days after it was
granted. T1iings of that nature. A lot of stuff with
nurses, expert nurse experts and doctor experts."

'I`r.x pp. 3 5 0-3) 5 1:

Sigmier subsequently advised the management committee of the issues. Resp. L-'A. 20_

Deposition of Carolyn Cappel, p. 10, The management committee commenced an 1nvestigatiori

of the situation and, over the next several weeks, reviewed billing matefial, such as respondent's

timesheets and billing statements, in order to deterangne -whether work that had been billed to the

clients had actually been, completed. `l:'r., pp. 48649. The issues relating to respondent's billing

were limited to three separate long-term care clients, Altercare, Goldeai. Living and Cov^ii^^

Care. Tr., p. 144.

Upon completion of the initial reviewe the management committee retained Mary Cibella

to assist it with the review, Tr., p. 49. Following Cibella's advice, the carimittee selected five

of respondent's case files, three closed and two open, to review in detail. Tr., p. 507Res1z. Ex.

6



20, p. 20. Cappel, then the assi^taiit managiai^ partner at the Fir^ and a rneniber of the

management ^omrriittee, independently reviewed the fi-ve files in their entirety, comparing t-be

work that respondent claimed to have completed on the invoices with the materials in the case

files. Timothy Johnson, the Finn"s risk management partner, and Cibel.lalikewise reviewed the

files. Tr., pp. 52-53; Resp, Ex. 20, p. 20; Resp. Em 22 -1^eposition of Mary Cibella, p. 31. The

five files were Robert &agmund, Deceased v, Edgewood ^anor.Nurs8rzg .^^ome, et al., Ottawa

County Court of Common Pleas, Case No. 06-C3VC-087; Margaret Maxey, et al., v. Altereare qf

Canton, Stark C;ounty Court of C;ommonPleas5 Case No. 06-CV-03 23 1; SfiephenLawson v.

Alterc.are, Meaana County Court of Conunon 1"leas, Case No. 05-C;lV 0980, James Hanson, et

al, V. Valley View Nursing & Rehabilitation Center et al. r Summit County Court of C3or-inian

Pleas, Case No. 2005-03a1379; azid, John .^.^ .^^ep. pner, et al., v. ^^^^^ly^^^^rpr^^^^^Ohio, Inc.,

et al., Lake County C^ourt of Common Pleas, Case No. 05 CV 002059.

On July 23, 2007, after tlicaroughly reviewing each of the five files, the management

committee met with respondent regarding its concenis. Tr., pp. 72m73. Thereafter, Johnson and

Cibella met with respondent for two days, going through each of the five files. At that meeting,

respondent admitted that the billing records were not accurate, explaining that the Dmi^g home

clients involved in the five files purportedly required him to bill his legal time by category

according to a set legal fee budget. Tr., p. 77. See, also, Respe Ex. 22, pp. 37a38. Respondent

further explained that his clients were fully aware of respondent's billing practices, encouraged

such practices and a^^ep^^^ them. Tr., p. 77,

Prior to the hearing, respondent never asserted that the third.-lsar^ achninistrators and iiat

Golden Ventures, Altereare or Covenant Care were his clients. Tr., p. 607; see, also,Res1s. Ex.

20, pp. 39n41. Prior to the hearing, respondent never ar&med that the clients would l^^ unaware of
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the billing instructl.ons because the thirdLLlzar^y administrators guided his actions. Rather,

respondent clearly ln^.^caxed that the cllents, Golder°a Ventures, Altercare and Covenant Care,

fully knew of and approved respondent's actions. N€^tablv, eveii, in the affidavit submitted by

respondent with the Motion for Summary Judgment, respondent indicated "[t]he clients were

experts in longmterm care, expert lawyers for each client received bills monthly for each case,

were intimately involved in each case and approved each of these billing requirements., , e" See,

Appendix D, q( 4. During the trial deposition of Paul Killeen, senior vice-president of litigation

for Golden Venttires, respondent never asked Killeen any questions regarding thircl^^^rty

^dmlris^.^rators nor d1dhe question Goodman about third-party a^.;.^alnistrators, either during

Goodman's deposition or during the hearing.

When the Firm contacted each a^^the clients at the end of August 2007, none of the

clierats. suppogted or agreed with respondent's position, `I`r.4 pp. 86, 148, 165 and 232k233. See,

also, Respo Exo 20, pp. 39-41, As Johnson explained, each client specifically emphasized the

need for tlael^ outside counsel to write down an accurate description of the time.

A: . . a And then we basically told him --- tssld them, best 'kAYe
could, wliat Scott was relating to us as his explanation for
these entries and asked them if that was in keeping Rith
their billing guidelines and with their pernlssgon.

And sticking to the first one, whichever the two out of town
ones t.serewasx they were very emphatic and clear to us
that their billing procedures were that you are to write
d^,wrn an accurate description of the time and the correct
amount of the time spent on what was done and that there
weren't any - one of them said there maybe some of these
instances where there were these attomey general things or
something that they would have asked him to bill to a file
because whatever reason, they dichi't have a special file on
those. But nonetheless, those would have had to be
described accurately, you know, in that file and billed to a
separate file.

8



Tr., pp. 86¢87.

Respondent voluntarily resigned P.~cam the Firm on August 16, 2007. Re1. Ex. 3 5. `rhe

Firm commenced remediation measures with each of the clients involved, eventually repaying

the clients over $350,000. Tr., p. 96.

RELATOR'S ^ ^^ER TORESPONDENTg^ OBJECTIONS

RESPONSE TO OBJECTION A

I`^IE BOARD DID NOT CONSIDER EVIDENCE ON MATTERS SPECIFICALLY
EXCLUDED FROM THE HEARING B'Y 'I'HE PANEL CHAIRPERSON.

In his first objection, respondent alleges that the Board iinproperly considered evidence

that had been excluded from the hearing by the panel chair. At the outset of the hearing on

February 4, 2013, respondent orally arg€aed a motion in limine that had been filed the prior week.

Respondent argued that relator's pres^^^^^on should be limited to the five specific client matters

identified in relator's compla.€nt. 'F:^^ panel chair granted respondent's motion, and thx^ughout

the hearing, relator complied with the panel ^hai-r'^ order. Respondent acknowledged relator's

acquiescence to the order on page 19 of his objections - "Relator presented its case within the

limits established by the Panel Chairpersoai's r€iliaig on the Motion in Limine."

It is difficult for relator to address respondent's objection that the panel and the Board

iniproperly coai^idered evidence outside of the five cases identified in the complaint because

respondent does not point to any specific instance in the Findings or the hearing transcript where

this o^^^^d and relator caii. oiily speculate as to respondent's rationale.

In the Findiaigs, the panel discussed the most pervasive misconduct alleged by relator,

which was referred to as "ditto" billing throughout the hearing. NVher^ respondent engaged in

ditto billing,h^ would iiiclude duplicative billing on his handkw-ritten timesheets, billing multiple
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matters for completing the exact same work on the same day, frequently for the same amount of

tinies despite the fact that the matters were at differ^^^ stages in the representation and often

involved multiple cliegits. 1'r., p. 406. See, also, Resp. Ex. 20, pp. 1.6-17. The panel referred to

this ditto billing twice in the ^indlngs. Analyzing Johnson's testimony, the panel indicated th^^^

He also noted a 'disturbir^g number' of instances where
R.^^poiident had recorded the same time entry and narrative on,
mtiltaple files on the same day using ditto ma.rks. Id. at 68, 70.
See, e,ge, Relator's Ex. 37, BBB13,13at^^ Stamp 009433m009434.
Johnson testified that, in his experience, it `would be extremely
^iusuai. to have the sasne event happening at five or six files all of
the same day.' Hearxng'1'r.g p. 68.

Findings, p. 6,114. Determining that relator 1ia^ established clear and convincing evideiice that

respondent violated DR 2-1.05, the panel indicated "Relator presented evidence that Respondent

repeatedly billed multiple files in the same amount of the same day al^ougb, those files were at

different stages of litigation". Fzndi-ngs9pp. 15-16, ^36. It is only with regards to the ditto

billing that there was any reference to any matter other than the five client matters identified in

relator's complaint and such reference was solely to explain the type of misconduct that occurred

in the five client matters zdetitlfi.ed in the complairit, At the conclusion of the hearing, relator

redacted the names of any other matter from the stipulated exhibits the parties agreed to during

the hearing. Respondent's argument that these exhibits should have been removed from the

relator's exhibit books and that the panel was precluded 1=rom considering them is disingenuous

anlz^t of his stipulation to the adraisslon. of the exhibits. Tr., pp. 533-534.

'1'he panel found respondent's explanation for his billing practices 1`incredible.'g Findings,

p. 10, ¶23. The panel clearly did not believe respondent's explanation and found him to lack

credibility. Respondent's argument that the panel "obviously" considered evidence other than

10



that presented to it is specious at best; consequently, the Court should overrule respondent's first

objection.

RESPONSE TO £3BJECTION:B

TBE BOARD DID NOT ERR BY CONSIDERING EVIDENCE CONCERNING
COVENAN-T CARE, ONE OF RESPONDENT'S ^^OR-MER CLIENTS, BECAUSE

RELATOR OFFERED RELEVANT AND ADMISSIBLE EVIDENCE REGARDING
COVENANT CARE'S BILLING REQUIREMENTS

In his second objection, respondent asserts that it was improper for the Board to consider

evidence relating to Cov^^ia^t Care at the hearing because no one from. Covenant Care testified

and'^^cause the panel relied on inadmlssible hearsay testimony. Relator established by clear and

convincing evidence that respondent's billing practices on Seigmund v. Edgewood Manor

rVaarsing Home, ^^ aL, supra, constituted misconduct.

Prior to the hearing, Covenant Care declined to participate in the d.isciplinary

proceedings. This decision,howevers in no way precluded relator from. offering evidence

supporting the aIlegatlor^^ against respondent as it related to his actions in the Seigmund matter,

the only Covenant Care matter included in relator's complaint. Certainly, this is not the first case

-tvhere relator proceeded to hearing minus the testimony of a rel-uetant wgtness, The panel,

however, determaned that relator nevertheless me-t his burden for establishing misconduct based

on the testimony of the other witnesses at the hearing and the admission of a lettcr from Andrew

'rorokp General Counsel for Covenant Care, ,vhich set forth, the billing guidelines for Covenant

Care and ^liieh was si^iied by respondent. Relo Ex. 3. Respondent did not object to the

admission or authenticity of this exhibit. During questions, respondent agreed that the Covenant

Care guidelines were "what it represents.y' Tr., p. 420.

Respondent's continued haaplng that the panel ignored his testimoaiy regarding the thardm

party administrators ("TPAs") is unpersuasive. While respondent testified at length that the
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TPAs actually reviewed and approved the bills and prepared the billing guidelines, his testimony

was entirely inconsistent with the testimony of everyone else and "i.ncredable." Findings, p. 10,

T^23. If respondent truly believed that someone 6om the TPAs was a necessary witness at the

hearing or that documents prepared by the TPAs should have been considered, he should have

included such individuals on his witness list and issued a subpoena requiring the N^,,ritness`s

appearance or the production of certain documents at the hearing. He did not do so. He 'Arould

rather lay blame szii relator for failing to offer this evadence.

During his testimony, Johnson explained, without objection, the process of contacting

each of the clients involved, including °l'orok, after discovering the billing discrepancies. `I'r., pp.

86-89.

I kiiaw that we at least cji^ciissed those kind ol`tl-al^^s with the
clients.

As a matter of fact, we were specific in the initial conversations.
We gave them a list of the entries or the items that we were
concer^ed about, the dates, and had their corresponding
inf"ornation and, of course, had access to their things. And we did
ask them, does tMs - you know, we dl^cussed the entra^^ and if it
was something like that we would say, does anything like this
show up on your system and they would say no.

Tr,, p. 136. DiMarco, who continues to.represent Covenant Care, also testified as to the billing

practices for Covenant Care, explaining iiot only how he recorded his time on. Cover3ant Care

matters while respondent was at the firm, but how he does so now. Tr., pp. 337u344. 'Fhgs Court

should overrule respondent's second objection,
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RESPONSE TO OBJECTION C

RESPONDENT WAS IN NO WAY DENIED DUE PROCESS 13Y
RELATOR OR TIIE BOARD IN THIS iMA'I'I'ER

Respondent asserts that he was denied due process in these proceedings, suggesting that

relator, Weston Hurd and the clients improperly d^ii-€ed him access to certain materials necessary

to defend hiniself lri this action. He further pointed to relator's filing of inoxions to quash

subpoenas issued to three csfxeiatcsr's witnesses as support for his position. Respondent Oeges

that relator specifically failed to provide to him communications regarding billing and billing

guidelines, documents from Serengeti and the other electronic databases, and r^^^onden'tys

calendar. Respondent's objection is baseless.

During discovery, relator provided respondent with every communication regarding

billing and each billing guideline in its possession. ltelator produced every document received

from Weston Hurd to ^^^^onden.t. The fact that relator coi.^d not produce all of t1-ie documents

respondent was seeking was not a violatlon. of due process; relator can only and was only

required to produce those inaterlals that were in its possession, custody or control, Civ. R. 35,

Relator did not have unfettered access or control over all o:^the dociaments maintained by the

Firm or the individual cl.lents, 1^^on receipt of respondent's list of requested items, relator

contacted the Finn and was assured that it had provided relator with the entire case files for each

of the five matters at issue, liiclud°ang any communications and email communications between

respondent and the clients relating to billing and the Screglget1 files relating to the Golden

Ventures ^iatt^^s at issuea2- The Firm further assured relator that it did not have any d^^^ents in

2 T^^^ Firm did not provide, nor did respondent request, the medical records for any of the niat#ers included in
relator's complaint.
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its possession that could exonerate respondent o1`th^ charges against him. Likewise, the clients,

at relator's reqtiest, reviewed their files and provided all communications relating to the matters

at issue in their ps^^^^^^^o.-a to relator, w^.1ch relator subsequently provided to r^^^ondent. Relator

identified, in the accounting submitted pursuant to the panel's order, those items requested by

respondent that were not in its possession. `1`he idea that relator should have prepared an

inventory of documents not in its possession is absurd - how was relator to know what

documents were not in its possession? If the requested items had previously been provided to

relator, relator gave the materials to respondent,

Respondeaitss accusation that relator ignored critical documents in this matter, iiicludang

those that would tend to exonerate respondent, is also baseless. Relator reviewed every

document provided to it by the Firm or the clients in this matter. No one other than respondent

asserted that there were additional d^curnents or documents that exonerating resp€^iident of the

charges against him that relator should have reviewed or obtained. Respondent ilever 1deiit1fied

any of the "missing" documents with any specificity. He neither requested nor subpoenaed the

mater1alsfrom the Finn or the c1ients. In fact, he offered no evidence that the sought-after

materials even existed. Respondent chose to call no Nvifinesses to testify at the hearing.

The panel's decisions to quash three of the subpoenas duces tecum issued by respondent

did not deprive respondent of diie pracess. '1'wo of the subpoenas duces tecu.rn issued by

respondent vvere issued to Cappel and DiMarco, days before their depositions were ^chedliled to

occur, The sut^poen^,^ duces t^cun-i required these witnesses to bring and produce 49 separate

itenis to their scheduled depositions. Relator prepared and filed a motion to quash i'1ie subpoenas

on the ground that, under the circumstances, two days was an insufficient amount of time to

allow the witnesses to gather and produce the requested documents and 1tems,
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The third subpoena duces tecum seeking the production of 49 separate items from Wetzel

was issued b.v respondent less than one week before the 'nearang in this matter was scheduled to

begin. Relator prepared and filed a motion to quash this subpoena because it provided the

witness an insufficient amount of time to gather and produce the requested documents.

Civ. R. 45 ^^^^^^(a) provides:

On timely motion, the court from which the subpoena was issued
sha1 quash or modify the subpoena, or order appearance or
production only under specific conditions, if the subpoena does
any of the following:

(a) Fails to allow reasonable time to comply.

The panel chair properly granted relator's motions to quash, noting that "Respondent has

had ample time to request these docuinents in a proceeding ^i^ has been pending before this

Board since August 2011 , , , ,'s See, Appendix C. Nothing prevented respondent from issuing

stibpoena^ to the Firm, the clients or the TPAs. Respondent's argument that he could not

subpoena the I'PAs because they had not waived the at^omey-cllent privilege is m.zslead°ang.

First, the TPAs were not the cliergt, second, the clients had each submitted waivers permitting

respondent to discuss the five client matters identified in relator's ^omplalnt, See, Appendix F

attached to Respondent's Objectlons,

°I'hfs Court should overrule respondent's third objection.,
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RESPONSE TO OBJECTION D

TIIE PANEL DID NOT ERR IN DENYING ^SPONDENT'S
MOI'ION FOR SUMINURY ,1^'DGMENT

In his fourth objection, reslZ^ndeiix asserts that the Farie1 erred by denying his Motion for

Surunary Judgment. On July 24, 2012, the panel chair denied respondent's motaoti for ^-ammary

judgment and the motion to strlke. As one basis for her decision, the panel chair referenced

BCGD Proc. Reg, 5, noting that it only permits a unanimous panel to dismiss a case and that

there are iie provisions providing for consideration of a motion by the unanimous panel prior to

the hearlng. As such, the panel chaL- d^tennl,ned that Civ, :R. 56 (C) and a motion for summary

judgment was not practicable and not permitted under the rules. The pane1. chair did irot solely

rely on the procedural tee1ia1calityr as the basis for the denial of the motion; she additionally

analyzed whether a question of material fact existed and deternined that one did exist. See,

Appendix B.

I'1-ais Coairt has held that any error by a trW cai.art in ^^^g a motion for summary

judgment is rendered harnless if a trial on the merits involving the same issues demonstrates that

there were genuine issues of material fact and results in judgment in favor of the par^ against

whom the motion for summary judgment was made, Continental Ins. Co. v. ftittington, 71

Ohio St3d 150, 156, 1 994MOhiok362, 642 N.E,2d 615. A reviewing court need not determine

whether the trial co;al committed any error in denying a motion Bor summary judgment; the

reviewing court need oraly determine whether genuine issues of material fact were raised at trial,

.^`irst Merit Bcank, N, A. v. Wilson, 9ffi Dist. No. 23 3 63, 200e -Oh1o-323 9, at 124. Clearly,

respondent and relator engaged in a trial on the merits. Accordingly, and despite res^^iid^tit'^

contention that there were no genuine issues ^^matersal fac1,his motion for su^^^judgment

ivas not an appropriate resolution of this disciplinary case.
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To the extent that respondent's motion for su^^mary judpient was decided ^ipon

procedural issues andfar pure questions of law, this Court's review of the panel's decisions

shotild de novo. See, e.g., Andersen v, ,k^ighlcrr^dllouse Co., 93 Ohio St.3d 547, 2001-Ohiom

l 607g 757 N.E.2d 329, Sn. assisting this Court in any review, relator stands by ^^^e arguments

made in its opposition to the motion for summary judgment and incorporates those arguments

and the ^aneFs ruling into this answer by reference.

In support of his objcci:ion5 respondent cited two1{ lorida cases which, presumably,

permitted the parties to pursue a motion for summary judgment in at^omey disciplinary Ca.Ses.3

Respondent's reZiaii^e on these cases is inas^laced. In particular, respondent points tof '^orida

Bar v. Daniel (Fla. 1993) 626 So.2d 178. In Daniel, the Supreme Court of Florida determined

that Rule Regulating the Florida Bar 367.6(e)(1) provided "once a formal complaint has '^^^ii

fi1ed and forwarded to a referee for hearing, the Florzda:R^^^s of Civil Procedure apply except

where ^thenvise provided in the rule." The comparable Ohio rule, however, differs from Florida

providing d4[flhe Board and hearing panels shall follow the Ohio R-Lites of Civil Procedure and the

Ohio Rules of Evidence wherever practicable unless a specific provisic^ii of this ru^ e or Board

hearing procedures or guidelines provides oxherw-ise,'S (Emphasis added.) Th^ Panel chair

d^^enngned that the motion for swnmary,judgmera^ was not practicable in the disciplinary

proceeding and properl.y denied gto

Joseph Stafford raised a similar objection as that raised by respondeait in Disciplinary

Counsel v. Stafford, U ) 1 Ohio St.3d 385, 2012^Ohio-909^ 965 N.E,2d 971, ob)ecti^^^ that, among

other things, the panel chair erred when failing to even consider his motion for summary

3 Respondent cites Florida Bcrn° v. I-Iuggett (Fla. April 1993), 626 So.2d 1308 as well. The opinion was, however,
ordered not to be published and wi^^drawm from the Bound Volume on September 23, 1993.
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juclginent. Although this Cowt declined to comment extensively on Stafford's objection, it

noted "we find that Stafford's arguments were largely a distraction from facts and.1ssues that

rwerer to a determination ^vhether Stafford had comr-dtt^d misconduct. 'Wle conclude that

the board did not abuse its discretion by ruling adversely to Stafford on these motionso" Id. at

399, 985.

The decision of the Supreme Court of Kansas in .1h the Matter oV'Davad McLane Bryan

(Kan . 2003) 61 P.3 d 641, prohibiting the use of a motion for summary judgment in att^^^y

disciplinary proceedings, offers guidance. In.^ryan4 the heariiig panel had ta^ken the

respondentgs motion for su^^^^ary j udgmerft under advisement, denying the motion upon the

completion of the me. The panel's report indicated as a basis for the denial several factors

relevwit to this proceeding.

... [T]he Hearing Panel ^^ids that Respondent violated multiple
disciplinary rules. The stipulation aiid findings of the panel are
dispositive of the motion for simim.^^ judgment on a substantive
basis.

:Ira addition, however, the F1:earlr^^ Panel finds that Sa^^nary
Judgment as contemplated by K.S.A. 606256(^) and Kan., S-up, Ct,
R. 14 1, is so incoiisistent with the procedures established in the
Kansas Supreme Court Rules Relating to Discipline of Attorneys
that they cannot apply to their proceedings.

The I-iea.ring :panel is mindful of Kan. Sup. Ct. R. 224(b) which
states 4Except as athea-Ad^e provided, the Rules of Civil Procedure
apply in disciplinary cases.' , .. In the opinion of the Hearing
Panel, summary judgnient conflicts so dramatically with concepts
underlying the RuIes Itelating to Discipline of Attorneys that the
Mro procedures cannot coexist.

The reasons underlying the Hearing Paiiel}s opinion in this regard
are as follows:
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In contested cases, the Rules Relating to Discipline of .^ttomeys,
without a doubt, contemplate an assessment of the character of the
Respondent, as well as the Respondent's conduct. a"h^ flearlng
Panel believes, in many instances, thenuances necessary to
determine ^^an action constitutes a violation of the disciplinary
rules caii only be derived from the live testimony of Aitnesses.

More importantly, Kan. Sup.Ct. R. 211 (f) requires the Hearing
Panel, in recommending discipline, to consider mitigating and
aggravating circumstances. ... This iinportant aspect of the
Hearing Panel proceeding cannot be accomplislied in the context
of a motion for summary judgment. It must l^^ done in person. . . .

.1d. at 660m661. The Kansas Supreme ^^^t held that the Supreme Court Rules provided

otherwl^^ by noting that, where the hearing panel recommended discipline, ss[fliais court has the

duty to exwnirae the evidence and render final judgment. (Citation omitted.) The hear-ing panel's

report is advisory only. (Citation omatted.) , , . The filing of a motion for ^um mary judgment is

inconsistent with the procedure established by this court for the discipline of attomeys.gy Id. at

661,

Li^^lAise, respondent's motion for summary judgment was procedurally improper,

contrary to the express provisions of Gov. Bar R. V and in direct opposition to the goals of the

attomey sllscapli-n^ system in the state of Ohio. A de novo review of respondent's motions,

relator's responses, the panel's rulings and the 13oard.'s report finding that relator presented clear

and. ^^^ivinci.n^ evidence of mgscoggcluct should lead to this Court to coaiclude that the motion for

sumniaiy judgment was properly deaiied. Respondent's objection should be overruled by this

Court,
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^^^^^^^ TO OBJECTION E

THE BOARD$S REPORT IS FULLY SI1PPORTEI) BY CLEAR AND CONVINCING
EVIDENCE AND THE BOARD PROPERLY DETERMINED I`HAT RESPONDENT

VIOLATED THE CO:^^ OF PROFESSIONAL RESPONSIBILITY AiND THE
OHIO RULES OF PROFESSIONAL CO°DUCT AS ALLEGED

The Board's deterninatlon. that respondent improperly billed l.ongwterm care clients an.d

violated l_.3R.1-1 02 (A)(4), DR 1- 1 02 (A)(6)F DR 2-1 ^6 and the corr^spondliig rules of the Ohio

Rules ofProfessa^nal Conduct was fully supported by elm and. convincing evidence presented

at the hearing. The panel properlv determined that "o 1^^^^ egregious nature of [his] misconduct

also w&rrantesl finding that [h]e . e e engaged in conduct that adversely reflected on [his] fitness to

practice law."r Findings, p. 18, T43 quoting Disciplinary Ccsunsel v. B€°icker, 137 Ohio St.3d 35,

20l3mOhlo-3998g 1[23e

Dufing the hearing, relator's ^ritnesses testified, contrary to respondent's assertions, that

they expected the invoices to accurately describe the work that respondent completed. No one,

other than r^^pondento testified that the narrative descriptions were to be vague and ambiguous or

never intended to be read by human eyes. "lr.r p. 43 1; Re1. Ex. 38, p. 13 90 ^^oda^.an, when

asked whether he had any expectations regarding how Alterear^ would be billed by respondent,

testified:

A. Well,1 think it's ^^ofold. Oaie there were certain ^Np^^tatlons
that were established through the insurance carrier that anybody
providing defense under the policy is made aware of at the
beginning of each repr^^^^itation. and beyond that it's what any
client would expect which is that you're going to get a fair and
honest, you know, regiditlon of the services that were provided.

Q. And did you expect that when you wotild review the bills that
the narratives on the bills would be accurate?

A. Yes.
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Q. Would you look at the narratives on the bills?

A, Yes,

'I'r,s pp. 164a165, On crossa^xamination, Goodman elaborated further:

A. ... 1 expected him to give us an accurate portrayal of the
services provided to the company in those bills.

Q. But y(-,,u never said that to him in a billing guideline, did you?

A. Why would I need to? I mean, what lawyer represents
somebody and doesn't accurately write their information in their
billso

Tr., p. 179.

Killeen echoed Goodman's testimony relatin.g to how respondent should have billed

Golden Living.

A. ^^t me just state it in the general and the partlcular. l:r^ general
we used an electronic system by which we could gather the bills in
a uniforrn format, review them, and get them paid, a mutually
ben-Ificial system because it made things easy for us to review and
pay then you, as a law firm providing seMees, have better cash
flow. The specifics are identified, and they're not peculiar to us.
"I"b.ey're pretty much common insurance company, large company
defense billing guidelines.

They have to do with, you know, identifying the people t1lat are
doing the work, stating the time, stating the precise elements of
what you do and not block billing me for a day of ten different
tasks. So you make single entTies. You make them. in
chronological order rather than listing them by the names of your
^t&l. Itemize by date and brief description. Disbursements and
expenses that are ^^emed. So they really speak for themselves in
the sense of they're pretty specific about how we want you to bill
us.

Q. And the requirements that there be a brief description of the
work incurred, what is your expectation of that?

A. Well, the expectation is that it is an identification that's
sufficient so that 1 can understand what lawyer did what for me and
how long it took because the fu1fillme-n.fi of le pledge -that4 s set
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forth on the first page about being economical and efficient, that's
thecoreof'mv job. So I need to be able to under^^^id whether I
am getting partner time spent on par€ner matters, associate time on
associate matters, and whether I am getting efficient work. For
in^^aiice, af':1: saw that somebody spenf two weeks' Nvorth of"time
preparing answers to interrogatories, it would raise a concem for
me as opposed to if I saw two weeks' worfh of tirrge devoted to
discrete tasks in getting rea(iy for a montfaalong trial.

Q. Are the narratives and the descriptions actually looked at?

A. 'f'hey are, ...

Tr., pp. 2'j 19233 a The impact of Killeen's testimony is even. more ^ignif^cant, given that prior to

becoming vaceMpresisfergt of litigataon. for G- olderfl Living, he represented ^ong-te^ care clients as

outside counsel and knew how outside courisel billed clients. Tr., pp, 21^^220, 2964297e

DiMarco further testified that in billing Golden Living, Alferea,re and Covenant Care, b.e

"would have a NNTittea^ time sheet and as I would do a task I would write the date, the name of the

case, a description of the task that I was doing and the amount of time that it took me to do it.

Tr., p. 339,

Respondent, on the other hand, testified that the bills were intentionally inaccurate, For

^xatnple} when responding to relator's questions regarding multiple charges that occurred on a

February 3, 2006 batch report4, respondent testified:

Q. Okav, But you do see that you charged ten clients with the
same tf^^^^?

A. Well, I would have to see the actual bill, but I'll take ^otir word
for it.

Q. Well, your time sheet had ten clients being charged with the
same thing?

A. Okay.

Q. This is a typewritten form of your time sheet, correct?

4 A ba#ch report was the typed version of resp€^nde¢it^^ ^^^^-written time sheets.
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A, Sure.

Q. ^kaye And that it was all on February 3,2006.

A. Okay.

Q. And that it was all for 60 of an hour?

A. ^gain--- yea.lx. Gcs aliead.

Q Okay. So all of that is accurate on this?

A. Idongt know if it's accurate. I mean, it is what it ls,

Q. ^kay. So were you talking with opposing counsel regarding
status of discovery hearings on all of these matters or is this one of
the matters, for instance, that you'woulcl have been ---- it would have
been a reporting day?

A. It miglit have beezi a seminar day for all a#°these clients. That's
what it looks like to me, but I don't know the answer to the

Q. But there's no way to know that by looking at this?

A. By looking at that, you're absolutely r€glit. Vlc an.d. Nancy did
the same thing, as I said.

Ir.; pp. 63 8a640; see, aIso, Re1. Exo 3 7nMMM, l.I -C, 12-C, 17-H, 27-L and 3 laG.

Docura.er^tatlon. supporting respondent's bills - copies of correspondence or

comniunlcatlonsA draft pleadings or filed cl^ctiments, hand-written notes - was noticeably absent

from each of the five case files at issue in relator's complaint. Respondent billed his clients for

drafting plead.ingss completing discovery and preparing trial materials. The files do not,

however, contain drafts of the pleadings and, in two cases, no corresponding pleading was filed

in court and the only discovery documents zr± the files were prepared by someone other than

respondent. As an. explanation for why the file contained little docu.mentat1oii., respondent

testified that the clients instructed him to destroy bis handwritten notes in the case files. 'I'r., pp.
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4534454, DiMarco, respondent's colleague working on the exact same matters and, until he

became partner, ^under respondent's supervision, never destroyed his notes and was never

directed to do so by respondent or a.aiyorae else. 'I'r.4pp. 373, 454-455, As the panel noted,

"...despit:e his adamant and repeated claims that his lon^^^erm clients demanded secrecy in their

billing and files,Respandent never conveyed any of that information to DaMarco. Findings, p.

110 125.

Respondent's suggestion that relator n.ever spoke with Steven Brigance, whom

respondent asserts had a^ prove^. ^^. encouraged lils billing practices, is incorrect. Once

respondent identified Brigance as a, witriess, relator spoke to bfim on ^iunerou^ occasions, Affter

relator filed an amended witness list identifying Brigance as possible witn.ess, respondent filed a

m.otaon in li.^e attempting to preclude relator from calling Brigance. In the response to t1le

motion in limine, relator informed respondent that it had pre'vlously spoken vdth Brlgance0 Had

respondent successfWly offerec1hearsay testimony of what Brlgance either had or had not told

him, relator was prepared to call Brlgance as a rebuttal witness, but ultimately fouiid that it was

tinraecessary.

The panel ^vas not ^onf^^ed by respondent's testimony regarding the rl"PAs and the

purported billing system that he described; rather, the panel did. not believe hirra. As the trler of

fact, the panel was in the best position to consider the evidence and weigh the credibility of the

-,Aritnesses. This Court has stated on multiple occasions, "[c]ontrary to respondent's ^gu^^ents, it

is of no consequence that the board's findings off^^t are z-D. contravention ofreslsondent's or any

other w-itness's testimony. dW'"her^ the evidence is in conflict, the trier of facts may determine

what sliould be accepted as the truth and. what should be rejected as false,", Disciplinary

Coun,sel v. Zingarelli, 89 Ohio Sta3d 210, 217, 2000wOhiom140} 729 N.E.2d 1167 (Citations
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omitted.) Similarly, this Court has held that the Board is "well witliiri its authority to credit the

witiiesses and exhibits it did over respondent's explzuiatio^s and excuses[J" Stark Cty, Bar

Assn. v. Wattersonp 103 Ohio St.3d ^22, 331, 2004-Ohio94776y 815 ME1.2d 386. In Watterson,

this Court stated:

Respoiident ok^^^^^s at length to the boa.rd'°^ findings of fact and
law. We are not persuaded by his arguments. This record contains
testz^onv or documentary proof to establish all of respondent's
misconduct and the underlying facts. And by adopting the panel's
fmdln^s wliol^sal^, the board was well within its authority to credit
the witnesses and exhibits it did over respondent's explanations
and excuses for his excessive fees and neg1ect, See Cincinnati Bar
Assn. v. Statzer, 101 Ohio St.3d l4y 2003-Ohio-6649, 800 ME,2d
1117, 18 ("we ordinarily defer to a panel's credib:lity,
determinations in our independent review of professional
discipline cases unless the record weighs heavily against those
findings").

Id. (Emphasis added.)

The Court sbould overrule respondent's fifth objection.

RESPONSE TO OBJECTION F

THE BOARD'S RECOMMENDED SANCTION OF AN
INDEFINITE SUSPENSION IS NOI' U:^^^LY HARSH

As his final objection, respondent argued that the Boa-rd"s recommended saiietionx an

indefinite suspension, was unduly:harsh, Relator disagrees and believes that an indefinite

suspensioii, is supported by case precedent,

Although relator recor^^^iided that respondent be suspended for two years, relator

believes in and supports the pailel's reasoning in recommending an indefinite suspensaono The

panel eloquently explained:

T'he Supreme Court of Oli€^ has upheld indefinite suspension
recommendations insimilar cases where attomeys'nave deceived
either their clients or their finns over an exterad^d period of time in
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order to reap a financial benefit. (Citations om.itted.) It is the
panel's assessment that Respondent's conduct, in cor^iunct1^^i wltli
all of the aggravating factors weighing agaiiist him, warran^s the
same sanction that the Court upheld in each of the aaorementioned
cases. For a significant ainoun^ of time, Respondent was the only
attomey working on the long-terni [care] cllew, files wbo had
access to the billing records. T'he evidence was such that
Respondent took advantage of that fact, by changing and padding
the bills to which he a1orie primarily had access. When
Respondent's actions finall^r came to light, Respondent denied any
wrongdoing. Respondent repeatedly clalined that his clients
requested that he bill that way diie to the uniqueness of long-term
care practice. The clients, however, re.ftised to coi-roborate
Respondent's version of the events. It is the panel's finding that
s[Res^ondentYs] explanation lacks credibility, and his self-servin,^
statements and misrepresentations are indicative of a calculated
attempt to avoid accepting responsibility for his misconcluct,s
Wrentmore, 2013MOhio65041} at ¶23.

Findings, pp. 1 8-1 9, T44y quoting Cleveland Metropolitan Bar .^^sn, v. Wrentmore, 1 ^ ^ Ohio

St.3d 16,3 N,E.3d 149, 2Ql3mOhlo-5041.,

Janies Tyner Crowley, a partner at the law firrn of Thompson, Hine & Flory in Cleveland,

Ohio, was indefinitely suspended for improperly charging over a period of approximately two

years at least ten different clients for expenses iiicurred in their representation by, first,

submitting requests for cash ad-vances to pay for legitimate expenses and then, subsequently,

submitting credit card receipts for those same eNpens^ and requesting repayment. Disciplinary

Counsel iP. Crowley, 69 Ohio St3d 554, 1994wOhioM214A 634 N,E.2d 1008. Similarly, Mark J.

Yajko was indefinitely suspended from the practice of law after misa-ppropriating law firrn ftmds

totaling $21,402.57 for his own use. Disciplinary C;ounsel v, Yajko, 7a Ohio St.3d. 385, 1997^

Ohiom263, 674aN,E1.2d 684, In an effort to deceive bis law firmj Y^kjko deposited offly pa.rtial

retainers and fees received from firm clients into thefrmss account, keepiiig the remaining

money for 1-iimself See, also, Toledo BarAssn. v. Crossmock, 111 Ohio St.3d 278, 2006-Oh.io-

5706, 855 ME.2d. 1215 [attomey indefinitely su^^^iided con^ertirgg law firm fui-ids for his own
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personal use]; Disciplinary Counsel v. Trieu, 132 Ohio St3d 299, 2012-Ohaom2714y 971 N,E.2d

918 [attorney indefinitely suspended for acceptialg retainers in six client matters aiid failing to

remit the retainers to his employer law fir.m.]; and Cleveland Metropolitan.^ar Assn, V.

Wrentmore, 138 Ohio St.3d 16, 3 N.Eo3cl 149, 201.3-Ohio-5041 [attomey indefinitely suspended

after handling client f€md:^ as well as failing to pay for several Continuing Legal Education

seminars that he had a^en^ed],

Respondent offered no mitigating evidence at his hearing and the panel found that the

only mitigating factor applicable was lack of a pnor disciplinary laistorv. Findings, p, 16, ^44.

'1'1^^ panel found s^^^ral aggravating factors, including a dishonest and selfish ^^otive, a pat^em

of misconduct, multiple offenses, financial harm to both his clients and the 1"'inn, a failure to

make restitutlon, and a refusal to acknowledge the wrongfW nature of his actions, as respondent

maintained that he did nothing wTong. Findings, pp. 16 and 17, T-41, i`. o aR^spondent repeatedly

violated the ethical rules over a period of time with multiple clients, attempted to hide his

misconduct fTo^.^ his firm, and cost both his fi€m and his clients exorbitant amounts of time ^id

money ....y^ Id.

Contrary to respondent's position, the lack of mitigating factors and the presence of

significant aggravating factors cited in Akron Bar°Assn. v. Ccirr, 135 Ohio St.3d 390, 2013wOhior

1485, 987 NXId. 666, are analogous to this matter. Carr had, among other things, improperly

billed his client $70,000 for work completed between March 2009 and January 2010 on a federal

tax lawsuit. "The board found that the fees were excessive - most1v because Carr's billanLy

invoices did giat matcb. his work lsrodLict.'° Id. at 392, 668. Carr's kr.ear-i^^ panel fotmd no

mitigating factors applicable in. his case and determined that five of It1^e aggravating factors listed

in BCGD Proe.Reg. 1O(B)(1) applied, including a prior disciplinary offense, dishonest or selfish
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motive, lack of cooperation in the disciplinary process, submlssi^ii of false statements or other

deceptive practices during the disciplinary process and a refusal to acknowledge the vrr^^gfw

nature of his conduct. Id. at 393, 669. In ordering Carr indefinitely suspended, this Court noted

"[h]aving considered Carr's conduct, the profusion of aggravating factors, the absence of any

mitigating factors and the sanctions previously 1mposed for cornparable condilet, we agree with

the board ^iat the appropriate sanction is an indefinite suspension.'y .Cd. at 394, 669.

Respondent asserted that the panel failed to consider several mitigating factors in his

case. Respondent's position that lie had no dishonest or selfish motive is flawed., 3o1mson

specifically testified as to the correlation between the number of hours an attomey billed and the

amount ^^^ay that the att^^ey received. "Basically we had aai. 85/15 system. ...15 percent of

[the fees] would go to the origl.raator, ... And then the 85 percent would go to the lawyer who

actually did the work. And if you both originated it and brought in the work, you would get 100

percent of that dollar after ^^^enses obviously." Tr., p. 99. Additlonaly} to suggest that

respondent made a good faitYi effort to rectify the consequences of his misconduct 1^^catise b_e

attempted to explain to Weston 1-1urd how they misinterpreted or misunderstood the langsterm

care clients' billing procedures emphasizes respondent's lack of appreciata^-n for his actionso The

explanation respondent has provided for his actions both to Weston Hurd during its investigation

and to the Board was implausible and was specifically rejected by the panel and the Board as

lacking credibility. Respondent's choice to voluntarily stop practicing law after his resignation

from the Firm is not a mitigating factor.

The Court should overrule respondent's final objection and impose an igidefinz^^

suspension against him as recommended by the Board.
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CONCLUSION

Respondent engaged in iri-iproper billing over a number of years, undetected until after

the associate in his practice, DaMarcos ^^^^^^ pamer. I-1ad DiMarco not discovered the billing

discrepancies, neither the fiain, nor the cxlent, would have ever been aware that respondent was

engaged in fraudulent billing. Respondent's actions deceived the clients and, contrary to

respondent's argument, no client would ever ^iicourage :lils attsamey to bill him l^. a deceptive

and misleading manner. Relator established by clear and convin.cln^ evidence that resporaclent

violated the disciplinary rules as (^,harged. After coiisidering the evidence presented in this

matter, the mitigating and a^gravat1-ng factors as well as the Court's p-raor decisions in similar

cases, relator requests that this Court overrule respondent's objections and adopt the Board's

recommendation and andef^nately suspend respondent from tlie practice of law.

Respectfully subinitted,

Scott 1 Dxex ^^ 9146'^)
I^lscipliz^^^ sel
Relator

......................................................................_._..__.
§iacY 'Solocl^ ^^^^man (0063306)
Assistant Disciplinary Counsel
Office of Disciplinary Counsel of

The Supreme Court of Ohio
250 Civic Center Drive, Suite 325
Colaimbusy Ohio 4321 5-74l l.
Telephone (614) 461-0256
Facsimile (614) 461 a72^ ^
^^ott.drexe1 r^^sceohio. ov
stac,v.^^c^mansc.ohio,^ov
Coun,.sel ofRecordfor Relator
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that Relator's Answer to Respssndeiit's Objections was

served via U.S. Mail, postage prepaid, upon respondent's counsel, Kenneth R. Donchatzj

Anspach,.Meeks & Ellenberger, LLP, 175 S. Third Street, Suite 285, Columbus, Ohio 4321 5,

and George F). Jonson, I^ontgo^ery,Rennie & Jonson, LPA, 36 East '^^ Street, Suite 2100,

Cincinnati, OH 45202, and upon Richard A. Dove, Secretary, Board of Commissioners on

Grievances and Discipline, 65 S. Front Street, 5"' Floor, Columbus, Ohio 43215 this 8"` day of

April 2014.

.. . .. ...................... .._ _____ _________________________________^, __.............................:.....____
1^^^ ^^^

C€^umel^`^ar Relator
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF ^^^

In re:

Complaint against

Scott ^^^^^^ Smith
^^orney RegF Noa 0039828

Respondent

Disciplinary Counsel

Relator

Case .€^o„ 11-072

it -v12
Eo

F^^^zo ,
[3€scip^^^^ ^^^^^

^^ Court of Ohio

Findings of Fact,
Conclusions of Law, and
Recommendation of the
Board of Commissioners on
Grievances and Discipfi^^ of
the Supreme Court of Ohio

£^^^^^

[Ifl) Ms matter was heard on February 4, 5, and 6,207 3, in Cleveland before a panel

consisting of Judge Beth Whitmore, David Tschantz, and Sharon Harwood, chair. None of the

^cmbers Kesidcs in the dist-i.^t from which the complaint arose or served as a member of a

probable cause panel that reviewed the complaint pursuant to Gov. Bar R. V, Section 6(D)(1),

^^^ Stacy SoX^ch^ek Beckman appeared on behal^of Relator. Kenneth Donchatz

appeared on behalf of Respondent.

(IT3) On Ju1y 29,2011, Reaato,^ filed a complaint for disciplinary action ag'ainst

Respondent. The ^ompla€rA alleged that Respondent engaged in unethical billing practices with

regard to three clients in five speci^c cases over the course of several years, SpecificaUy, the

complaint alleged that Respondent had billed the clients f.or: (1) work ^^ ^ormei by mot^^r

member of his ^^^ (2) work that was never ^^^^^^ by anyone at the firm; and (3) time in

excess of the time actually expended on a particular matter. The complaint Riith^r alleged that
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Respondent frequently had "billed identical charges in the same amount of time on the same day

to imultipl^ cases and clIents."

(^^) The complaint charged Respondent with the following violations: DR I -

102(A)^4) and Prof. Cond. R. 8,4(c) [conduct involving dishonesty, ft^ud, deceit, or

mIsrepreseritation)s DR 1- ^ 02(^)(6) and Prof Cond. R. 8 A(h) [conduct that adversely reflects on

the lawyer's fitness to practice law]; and DR 2-106 and Prof Cond. R. 1.5(a) [illegal oz cIeu1y

excessive f^e]e

(T^) On September 23, 2011, Respondent filed an answer to the complaint and raised

multiple affIrmative €Iefenses, On April 23, 2012, Respondent filed a motion for summary

judgment based on his ninth affirmative defense, which was. that he was not being afforded an

opportunity to adequately defend himself "because certain documents that could exonerate him

[had] not been reviewed or produced by the participants in [the] case." Respondent's Motion for

Summary ,^^^^ente p. 1. 'Th^ crux of hi is argument was dmt he would be unable to prove that

his clients had consented to the specific billing practices he employed in Iorag-tenn care cases

because the clients were refusing to disclose privileged documents and conversations pertaining

to tb-eIr billing gWdeIines. On May 10, 2012, Relator r^^^^^ded in opposition to Respondent's

motion, and on July 24, 2012, the chair denied the motion. A forrraal hearing wa,.^ held on

February 4, 5, and 6, 2013, in Cleveland, Ohio,

{1[6} Based on the evidence presented, the panel finds Respondent engaged in

pr^f"sIoral misconduct and r^onunends he be inaefirite1^ suspended from the practice of law.

FMINGS OF FACT AiN^ ^^NCLUSIC^^^ OF LAW

$117) Ik6ponden.t was admitted to the practice of Imv in the state of Ohio on May 16,

1988, after graduating froxra. Case Westem Reserve School ^^Law. Respondent is subject to the
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Code Of FrOfessi^nal Responsibility and the F^^^^ for the ^^^^mm^^^ of the Bar of Ohio,

(^^) Respondent worked for aM^^gan law fwm and clerked for a fedee^judge

before joining Weston Hurd LLP as an associate in January 1989, In 1996, R^^^^ndeti^ ^^^^e

a partner at Weston Hurd. Respondent later became the fum9^ managing partner in 2004 or 2005

and remained so until he resigned in August 2007. Prior to this mafter9 Respondent did not have

any disciplinary history.

(19) Daaxin^ ^^ tenure at Weston Hurd, Respondent developed a long-term care

practice in addition to the general corporate practice he had with the fum, .^earing Tr, 483;

Relator's Exo 38, pp. I 5-16. Respondent's first ^^^^^^erm care client was a chent named Beverly

Enterprises (aka Golden Livin^)^ Hear€ng '^^^ 482; Relator's Ex. 38, pp. 15-16; Kill^en

Deposition, pp. 10-11. Respondent later took on additional long-term care clients, including

Altercare and Covenant Care, Hearing Tr0 163, 556^ 563, Although Respondent remained the

primary contact for each of the t1^^^ foregoing cI^^ntss several other individuals worked with

Respondent on the longwt^ care cas'es. Those individuals were Victor ^^Marec^ (another

attomey)s Nancy Sustar (a nurse-paralegal), Karen Stencil (DiMarco and Sustar's secretary), and

Sandy Juba (Respondent's secretary). Hearing Tr, 330, 567, 569,

(Ifl 10) The attomeys at Weston Hurd tracked their billing time on liandwrit^en sheetso

I-^earing Tr. 306. The h^^%Titten time sheets included both the increment ^^^^ expended on

an item and a rarrathP^ description of the 'work p^.^"on-ned during that increment, Id.

Approximately once a we6kg the secretaries for the ^^om^^s would collect the handwritten

sheets and create a batch report, which was "[a] computer generated summary of the handwritten

time charges.gr Id Batch reports were then complied on a ^on^^ basis for each client and

recorded in a billing inf^nnaldon memorandum CgBIMx4)Y aka ^ ^^^ofbrrna,'° Id. at 119-120, 3 0&

3



Tne billing attorney, which was the attomey who bad originally secured the client would then

review the BIM for that client, make any changes or adjustments, and return the BIM to the

accounting d^^^ent, Id, at 119W120F 306. The accounting d^partm6r^t would then generate an

invoice to send to client and retain the BIMs lndb.ouse. Id. at 301.

(^II) As an associate attomey, DiMaroo was not permifted to review the BIMs for any

of Respondent's 1®n^^^^^ care clients because only Respondent was the billing attor^^y for

those clients. Hear€^a Tr, 340-341. Once DiMarco became a partner in 2007, however, he had

access to all of the f'^^^ ^^^^, including the BIMs for the 1ong-t^ care cllents. Id. at 349. In

March 2007, DiMarco was lnforrned by another member of the 1ongbterm care practice group

that Respondent was "stealing some of [his] time" and 34txking credit for work that [he] did." Id.

at 3 50;R^^^^ndent Ex, 2 1, p. 3 3 . Consequently, DiMarea requested the billing records from the

accounting d^partffi.ent to verify the accusation. Hearing Tr. 350; Respondent Ex. 21, p. 34a

DiMarco described what he saw in Respondent's billing records as "unbelievable,"

'Tri^ztening,°g and`^fta^dulent,s^ Hearing Tr. 350; Respondent Ex. 21, p, 34. Realizing the

magnitude of the p^oblems he had discovered in Respondent's billing records, 1'3iMareo alerted

Hany Sigmier, a me'mber of the firm's management committee and its financial partner at the

time> Hearing Tr, 46,352; Respondent Ex. 21, p, 35; RespondentEx, 20, p. 10. sigmler, in turn,

brought the problem to the attention of Carolyn Cappel, the fmn'^ then assistant managing

pwImer. Hearing Tr. 352; Respondent Ex. 20, p. 10< Slgniler and Cappel reviewed a lar^^

sampling of Respondent's ^andwrp:^.-i^^ time sheets and decided that ftuther action was wmTanted,

Ckppel, in parficular, stated that she "found the time charges to be repetitive, excessive, [and]

unusual," Respondent Ex, 20, p. 19. On Aprfl 23, 2007, ^igrnier and Cappel coniacted Tim

Jo1nscri, the firm8s risk management partner, and notified him of the problem. Hearing Tr, 46,
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[112} Several members of^^^ton Hurd's management committee ultlm. ately decided to

consult outside ethics ^o=sel to oversee their handling of the ^^^^on, Hearing '1"r. 49-50;

Respondent Ex. 20,-gp, 19m20. Mary Cabell^ the outside consultant the firin hired, advised that

the firm "needed to match [Respozadent"s] time charges and [BIMs] to acftml paper files to verify

^ ^ * whether or not that which was being claimed to have been done was, in fact, done or

appeared in the paper file," Respondent Ex, 20, p. 20. The firm selected five files, two open

files and three closed files, to review Inw^^pth and crossM.^ef^^en^e with the BIMs that

Respondent had approved. Hearing Tr, 50-51p Respondent Ex. 20, pp. 20M21 p Respondent Ex.

22, pp. 9-1O, The five files ^ere, (1) Seigmund v. Edgewood Manor Nursing Home, et a1.,

Ottawa County Court of ^omtrion Pleas, Case Noo 06mCV6087; (2) Maxey, et al. v. Altercare of

Canton4 Stark County Court of Common Pleas, Case No, 2006=CVm0323 1; (3) Lawson v.

Alterocrr^ of Wadyworth Centerfor Rehabilitation & Nursing Care, Iaaz ^odan^ ^ounty Court

of Common Pleas, 6ase No. 05uCiV¢0980R (4) Hanson, et al. ve Valley View Nursing &

Rehabilitation Center, et al, g Summ'1^ County ^^^ of Common Pleas, Case No. CVw 2005-03-

1 3'Z9s and (5) Heppner, et al, v. Beverly .^^^^^prisespC3hio, Inc., et al. ^ Lake County Court of

Common Pleas, Case N:a. ^^^^V-0020590 ^^^^ five ^^^, two were Beverly ^^^erprises'

(Hanson and Heppner), two were Altercare's (Maxey and Lawson), and one was Covenant

Care's (Seigmund).

{1131 Cappel and ,Ioh,.^^on 1n^^^endently reviewed the time charges for each of the five

foregoing cases in conjunction with the paper files for those cases and highlighted any c1^^^^

that they deemed g`s'usp1c1ous.8' Hearing Tr.. 52, 60; Respondent Ex. 20, 'p, 22, They also

contacted the fmnbs IT Department to search for any electronic work pr6duct that might exist on

th^ firm°s Microsoft Directory for each of the five cases. I^^eing'I'T. 61962. After their
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independent review of therki^s and billing records, the two cor^^^md their fmdIn^s with one

another and s^^ed-ihem with CIbeila, who also reviewed the five fi1es in conjunction 'Adth

Ites^on^ent^s billing records. Hearing Tr.. 71-72; Respondent Ex0 20, p. 23.

[IffI4) Johnson described several of the problems he, Cappel, and CibeIla found in

Respondent's bxlling recor^^^ He noted that Respondent used "the same terminology * * ^ over

and over again for a lot of these different entries," but that entries would either be "at the -,wang

point in the litigation" or "clearly excessive time for what the activity was98' Hearing Tr. 54. He

described the entries as "just a hodge-podge of words" and "lumping a bunch of different things

together" that "didn't make any sense." Id at 147. He also noted a "disturbing nurnber" of

instances where Respondent had recorded the same time entry and narrative on multiple files on

the same day usani ditto marks. Id at 68, 70. See, e.g., Relator's Ex. 37p BBBB, Bates Stamp

009433-009434s Johnson testified that, in his experience, it "would ^^^tremely unusual to

have.the same event happening at five or six files all on the s^e day.59 Hearing Tr. 68.

AdditionaIly,R^^^^^^ent4s billing records contained at least one entry where Respondent

crossed outDIMarco's initials on an entry, wrote in his own initials so as to claim credit for the

work noted on the enty, and increased the time increment billed for that activity. Relator's Exo

12, J, Bates Stamp 011943. Randy Wetzel, the firm's Director of Administration and Finance,

testified that ik was against fmn policy to change a bill to reflect a different attorney's initials and

"if that I'dl^] happen, nor^^y that's brought to someone;s attention." Hearing Tr. 3X

(1115) After the firm conducted several management comynxttee meetings and received

ffiether advice from Clbell^ the firn decided to hold a meeting with Respondent. Hearing Tr.

7I -73; Respondent Ex. 20,pp, 23--240 The meeting took place at the end of July 2007. At the

meeting, Respondent was given access to the five files tlat Johnson, Cappel, and CIbeIIa had
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reviewed and a list of questions about the files that Cibella had proposed. Hearing Tr, 73-74z

Respondent Ex, 20, pp. 24-27; R^latorys Ex. A Johnson and Ci^^^^^ also then met ^th

Respondent over the course of two days ^.^. early August 2007 to conduct an in-depth -review of

his billing charges. -.T^earing Tr. 76; Respondent Ex. 22, pp. -27-29o The thrust ofth^ explanation

that Respondent ,^a-ve to the fxm and to Johnson and ^ibelIa when he met with them was that

long-tenn care client billing is u^que and his long-term care clients k^^ sanctioned his billing

practices. Hearing Trs 77-79. According to ,^^^^n^ Respondent ^^^^^ his tim. e entries

^^^^^^ not a^^urate,9g but claimed that the inaccuracy "was okay vrith the clients because they

were tr,yrin,^ to bury time for other tMngs.s" ^^afing Tr. 79-80. ^^e the five selected client files

were available for pmpo.^^^ of cross-referencing between time entries and work produ^^ when

,^ohx^^n and Cibella met with Respondent, J'ohnso.^ testified that g^^^^ery littl'e [&oss-referencan^]

happened because it became pretty obvious as we went into the process [of] the or^^^^^ [that]

there wasn't going to be anything in [the files]s'S M at 8 1>

^^^^) Afteirreceiving Respondent's explanation, the fum held another rnan^^emen^

committee meeting in August and decided to contact ^^^^^ndentAs clients. ^^^^^R Tr. 82,

Respondent Ex, 22, p. 45; Respondent Ex. 20, p. 29. Johnson testified that the firm wanted to

contact Respondent's clients because if the clients did, in fact, approve of Respondent's billing

practices, the ^^ would need to d^^^e sure all of this was memorialized and ffie, everybody

was on the ^^^^ ^^geess^ Hearing Tr< 820 He elaborated that the f= was "totally client cifiven^^

and would have been willing to adapt ^^ ^^ client's billing st^4e sol^^^ as th^^e was a "clear

anderstandi^^ between the firm and the client" Id. at 148. On August 15, 2007, Johnson

advised Respondent that the f^ planned to contact his clients, Id at 82p R^^^ondent Ex. 20, po

29.. The following morm'ng, Respondent sent an email in which he tendered his resignation from
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the finra.g effective August 31, 2007. Hearing Tr, 83; Relator's Ex, 35,

( €I7) After Johnson and Cappel received Respondent's resignation, they proc-eed^^ to

contact Beverly Enterprises, Alterearc$ and Covenant Care. ^^aiing Tr. 84-86p Respondent Ex.

20, p. 33. ,^oIna^^on testified that all three clients "Wd the same tWng[.] that ^^^^l had t^^lling.

guidelines and none of what [Respondent] was telling [the ^^] was within their knowledge or

kDpr^^ed by them or ratified by them or anything else." ^ea-dng `I`r. 89. Johnson specified ^av

* * *We gave [ffie clients] a list of the entries or the items that [the firm was] coraeemed
about, the dates, and [the clients] had their corresponding infornat€^^ and, of course, had
access to their things. And [the ^^ did ask them, does this - you know, we discussed the
entries and zf ^t was something like that we would say, does anything like this show up in
your system and they would say no.

II^aring Tr. 1316.

ffj$} After speaking ^th. the clients, the firma decided to try to identify the amount in

which each client was improperly billed and refund the clients their money, Id at 91 v The firm

undertook an extensive review of Respondent's files and eventually settled upon a remediation

procedure that Respondent's clients endorsed, Id. at 92-96. Weston Hurd ultimately repaid

Beverly Enterprises, Altereare, and Covenant Care more than $350,000. Id. at 96o

1519) Respondent testified in detail about his billing practices both in his deposition and

at the hearing before the panel, According to Respondent, lor€gMtezm care was a "strange practice

area with strange requiremenbse" Hewir€g Tr. 485. ^^^^^nderA repeatedly claLm^d that

1ong9terrra care practice was unique in Ohio because Ohio had a Bi^^ of Rights for ^ongate:rm care

patients that opened the door to punitive daw-ages for any violation(s) of those rights. Id. at 395-

397^ 424; 486-487a ^ziator Exo 38, pp. 22-23, 53m54x 87Q88, 1384 192n193o Respondent testified

that his biz^ing practices were the result of his clients' desire to keep confidential matters from

being subject to discovery due to their fear that the plaintiff s bar would use any confidential

information it could obtain to pursue punitive damages. Hearing Tr. 393-396o 486a48T
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Respondent described his lang-term care clients as highly paranoid and secretive,

(120) Respondent sperA a great deal of tim^ ^^^^aining the billing preferences of

Beverly Enterprises, including the proprietary systems that Beverly E nt^^^^^s used to interface

with outside counsel9 T3cverly Enterprises had two proprietary ^^stemso one for ^^^^^

(Serengeti) and one that acted as an electronic filing system (PowerBrief) where "[d]iscovery

requests, responses, motions, ouksas^^ counsel valuation opinion[s]" and things of that nature

would be posted. T^^^^en Deposa^on, pp. 26d27. According to Respondent, his hard copy fi1.^^

at W^^^or, Hurd were barebones files because the majority of his work product was uploaded

directly to Scren^eti and Power^^efg systems to wMch no one else at Weston Hurd had access.

^^^g Tra 508-509. Respondent stated that "no one else was approved to even see these files"

because they were"secret filesa'e Id. at 509.

^^^^) R^^^on^ent stated that each case he had with Beverly Enterprises had a "matrix,"

which Respondent described as "an ^^ghtm or ninew or ^en- or I I mpa^^ document that'graphed out

* ^ ^ each phase of the litigation."' Hearing Tr, 504. According to Respondent, a preapproved

budget was assigned zo each, phase. Id. at 545, Respondent stated that, when he billed, he would

"bill generically against a preapproved billing entry and a preapproved matrix

budget" for one of t'h^ ^itigafion pbases. Xd. ^^ 3 9 1. Although Respondent's bills contained

narm^^^^s describing the work he had performed, Respondent testified that the narratives were

generic andunrelated to the actual work he had done because of the fear that any specific

narratives might fili into the hands of a plaintiff during discovery and subject his clients to

punitive damages, Id at 393-394; Relator Ex, 38, pp, 86ri87.

{T,22} Respondent admitted that it would be impossible to "correspond [his work] to a

file" because! while he believed the ^ount of time he billed was accurate, "the m-rativ^s and
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the dates [attached to that time] were not relevant," Relator's Exo 38, p, 153. In fact,

Respondent testified that the work billed to a particular case might not even have been performed

on that case. Id at 158, Respondent testified that Beverly Enterprises instructed him to bill to

any open files when he ^erfonnecl certain work for them, such as respond1^^ to 1^^^cVt^^s at

one of their facilities or conducting a seminar for their e mployees. ^earing Tr., pp. 405-406,

600-601, 635. When questioned on the accuxa^^ of a specific b111.ing entryz Respondent ^stified;

a4I don't know if dt's accurate. I mean, it is what it is," Id. at 639.

{f23) R^^^^ndent'^ expl^ation for his billing practices is incredible for several

z°easons, First, despite the fact that his career was on the line, Respondent failed to adequately

explain his billing practices to Weston Hurd at the time they in^esfigated him, Respondent

submitted exceedingly briefS unhelpful responses when answering the list of questions that

Weston Hurd pr^^^ted him at their meeting with him in July 2007. For instance, one of the

written €1ueW^^s as,ked RespondeaV "In each o£^^^ 5 files you have billed time for

communicating ^^ experts or potential experts. Where is your work product evidencing this

work?" Relator'^ Ex, 34, Question 3. Respondent answeredo `g^ am ^^ntantly looking,

searching and researeMng ea^^erts.°9 Id. Respondent never logged onto Serengeti or ^ow^^Brief

to show Weston Hurd the work he had pezformed. When asked why not at the hearing before the

panel, R^^^^^entvacillated between stating ffie his client confidentiality agreements prohibited

him aom disclosing the electroni^ content related to their files [Hearing Tr. 457-458)y and stating

that he did not share the databases with the firm because "[t]k^^^ was no commun.%cat ion, it was

you'r^ out of here," ,^d at 577. Respondent testified ^^ the finn8s partners called his conduct

"crimlW and E.^6n like" and that their ^ehavior ^^^sed "an immediate co^icta^ at 57$,

Respondent also cliimed that 1^^ ^^^ouldnY^ [fill but the interrogatories] in the time that [the firm]
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allotted [him]_$^ ^^ at ^^^^

(1,N) Second, Respondent could not have iafl^ed all ^^^ clients at issue in the same

maaner because only Beverly Enterprises had Serengeti and PowerBrief John ^^odmans

Altercare's general counsel and Responderat's primary contact there, specifically testified that

A^tereare did not use an electronic system for billing or for document maintenance, ^^arLng Tr,

173a174. Incredibly, Respondent claimed that Alteroare did have an electronic billing and

document management system, but Goodman just did not know about itv .td. at 407. According

to Respondent, Altereare's thirdapaTty administrator, the entity who primarily handled its billing,

set up the electronic systems for Altercwe without Goodman's k.nowledge, Id at 407-449. Yet,

Respondent never subpoenaed any of the thi..̂ d-^arty adm%zii.strators. Instead, Respondent

testified that ^^ ^efused 'ko issue subpoenas to them because "IMs stuff [would] cause arrepa.rab^e

harm and [he was] not going to p^osei^ cause irreparable harxn to t,hese cIa^nts." Id. at 409,

Respondent also aVoided amweri^^ Relator's questions at the hearing about why he did not have

any notes on the two clients (Altercare and Covenant Care) who did not use Serengeti or

^^^^^Brief. Id. at 453-4548 645, According to Respondent, "[w]e used the same formula, we

used the same ^^rdaparty administrator), [and] we used the same outside counsel" fbr all three

clients. Id. at 645.

1125) Third, despite his adamant and repeated claims tha.t'his lozxg-tern care clients

demanded secrecy in their billing and files, Respondent never ^onvey^d any ^^^^^^ inform-a.^^^^

to DiMarco. DiMarco testified that he performed work on all five of & files at issue in this

case, Hearing Tro 336-337. Although DiMar^^ ^^sa4,^^^ of the Ohio Bill o£^gh^^ and the

^^^en^M for punitive damages in ^ongaterm care cases, he could not r^cali any specific

conversations w€^.'^ Respondent where Respondent iefor^ed him that ^ong4^^^ care clients had
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to be billed differently. Id at 343, DiMaroo testsfied that he billed all thre'e clients (Beverly

Enterprisesg A1tercare, and ^^^errant Care) in the ^^ee manner$ by recording "the date, the name

of the case, a description of the task that [h^] was doing[j and the amount of time that it took

Rum] to do lte" Id at 339. He also stated th-at he maint^ed hard copy ^^^s for all three clients

and would maintain his notes in the filesa Id. at 344-345, 373. DiMLareo testified that Beverly

Enterprises also had "a ^ow-puter system which you would download documents to so that their

computer file should mirror what our hard copy file was in our office," Id at. 333, As for

Altercar^ and Covenant Care, DiMarco testified that they did not havc electronic bilag or office

systems. Id. at. 34 1.

f126) Fourtk r€o one corroborated R^spondent"s version of ^^ events. Killeen, the

Senior Vice President of litigation for Beverly Enterprises and Respondentgs primary contact

there, testified that Beverly Enterprises has billing requirements for outside ^oumele Mll^en

Deposition, p. 20. Killeen .4peclfied ftt the company expects outside counsel to include a brief

narrative of the work performed when they bill and that block bilag is inappropriate. Id, at 20A

21^ He fixther testified that the expectation with the billing narrative is that "it is an

idenia^catlon that's sufficient so that ^^ can] understa-acl what the lawyer did.°a Id. at 2 l.

Kill^en admitted that there might be limited instances where his company might have instructed

an outside attorr€ey to bill to a different file (e, g., for a.^^ emergency situation where there was no

open f l^ on a matter on which an att^^^y had to respond). Id e, 33. He stated, however, that it

would be the company's expectation that the narrative on the bill would explain that the bill

related to another ma.tter so as, to "'make lt plain what [the att^^^^ was] doing," Id.

(127) Although Killeen's iDred^^^^^^^ was Respondent's original contact with Beverly

Enterprises, Uleen.testa.^ed that he was not aware of any instruction to Respondent to use
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general billing in the iong-t^^ care cases, Id. at 49-5 I.^e also testified thitt the met-tin^^

Beverly EnteTprises had with its outside counsel were "^ ^^^) a [woman] whose tenure

overlap[ped] N^^ ^d [his predecessor' s]r" and that, when he asked her if outside counsel were

instructed to b9l generally, she denied that any such ^.^.str^ction existed. Id. at 46. As to punitive

damages, MI^^en tost2fied that, wWle the company had experienced problems in other states, he

did not "beheve [it had] ever been a co,^^em of [his] in OhIoa'r Id. at 49.

f5 ;8) ^a.Ueer^$s predecessor was a man n^,me^. Steve Bri^^^^^, ^^.t^^^^^h Respondent

claimed that his billing instructions for Beverly Enterprises ^^^ directly from Brigance,

Brigan^e never came forward to dispel any oI'th^ ^^^gation^ against Respondent. In fact,

Respondent admitted that he had atried to get ahold of Brigance for six years [alfter the

allegations from. Weston Hwd arose] and (Br€gance) refused to ret^ cal1s."g Hearing Tr, 687.

Brigance's refusal to come to the aid of one of his former outside counsel speaks to the

legitimacy of the allegations against Respondent. 'fhe panel finds dubious the notation that

Brigance woWd refa.se to lend credence to Respondentx sposit€on if he had, in fact, instructed

Respondent to bill the way that ^e did. Moreover, Respondent chose not to subpoena Brigance

to testify at the h^arin& In fact, Res^ondeiit opposed Brigance"s inclusion as a witness when

Relater indicated ju'st before the hearing that Relator might call Brigance as a witness,

(.129) G€^odman' from Altercare also testifikd that Altercare expected accurate narratives

and "a fair and honest * * * rendition of the services that were provided.74 Hewing Tr. 164-165.

He testified as to the distinction betweez^ confidential work product and an accurate billing

description. .^^ at 179. He speci^e& "my expectation is ^.'^s.t the bills accurately reflect the work

beiz^.g d^s^.e,ie .^^, at 179. Respondent ^s^.fiede 8`I can't point to a singi^ document wheac I said g

or a single time I said° to [Respondent] go ahead and change hours, ^han^e who did work or bill

13



us for things that weren't completed * * * " Id. at X SOe

ffld) Although no one from Covenant Care testified, Relator also produced a letter

fTom Cove€^^ Cam's general counsel, Andrew Torok, Relator's Ex. 3. The letter, which bears

Respondent's sigraaturep sets forth ^ovenant Care's billing guidelines and hiclud^s the guidelines

as an attachmente Id The guidelines provide that "fe]ach monthly billing mtement must list (1)

the name and billing rate of each attoz^^^ * * ^ who worked on the matter, (2) the date each

service was performed, [and] (3) a brief descripfis^^ of each service performed Id. The

guidelines also provide several examples of proper billing, none of which include general

descriptions. Id. Further, apart from Relator's Ex. 3, Relator produced testimony that pertained

to Covenant Care's belag prefez°ences. Both Cappel and Johnson Wtified that Weston Hurd

contacted Torok as a part of their investigation after Respondent resigned. Hearing Tr, 85;

Respondent Exo 20, p, 33. Both. Cappel arid. Johnson testified that none of the clients they

contacted, includiz^^ Covenant Care, corroborated Respondent's version of the events. Hearing

Tr, 87-89g Respondent Exo 20, p, 39.

{T31) Respondent attributed the allegations against him to a "very major ^stakes" on

the part of W^^^on Hurde Hearing Tr. 682. He insisted that his clients "were represented

extremely well" and "got great results" although their defense costs "were some of the lowest in

tho country." Id. at 684. It was Respondent's position that Weston Hurd es^e nday undertook

a witch hunt against hin, that Weston 14urd simply failed to understand and accept his

explanation of his client's need for secr^cy, and that Weston Hurd ^mu^^ a grievance against

him in order to cover itself against any potential lawsuit by Respondent, Id at 682a685^

(^^^) The evidence here contradicts any conclusion that Weston Hurd engaged in a

witch hunt. Westori Hurd's choice to investigate Respondent and bring these allegations to light
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damaged tahe firm in a variety of ways. Apaft from the intem^ strife that occurred among the

^'ixm's partners due to the investigation itself, the fum had to disgorge over $350,000 in profits to

Respondent's three ^^^entso The finn also lost one of the clients as a result, DiMarco testified

that, while h^ cont^nued to represent Beverly Enterp^^^s and Covenant Care after Respondent's

d^partxmg AJtereare t^rrninet-ed its attomeybolient relationship with the finn. Hearing Tr. 332,

Rather d= simply give the managing pattner of the firm the benefit of ^.he doubt, Weston Hurd

chose to undertake an extensive investigation and, at the end of that investigation, gave

Resp€^^^ewt. the op^oftwiity to respond to the results of the investigation before any of

Respondent's clients were contacted. The panel rejects any contention that this case is the result

of a mistake or witch h-ant on the p^ of Weston Hurd.

(Iff331 Based upon the exhibits, stipulations, and the record of the hearing, the panel

finds by clear and wnviz^^ing evidence that Respondent has committed the foalowin^ ethical

violations:

[1^34) Respondent violated DR lm102(A)(4), Respondent admitted that his billing

descriptions bare no relation to the work he actually ^^orzned on any given case. Relator

presented evidence that Respondent routinely billed h^^ long-term care clients for work that did

not appear in their files.

^^^^^ Respondent violated DR t k 1 02(A)(6). Respondent repeatedly violated the ethical

rules over a period of years mAth multiple clients, abused his position as a partner at his firrn w

do so, and attempted to hide his misconduct from his firm-all at great cost and inconvenience to

his ^^ and his ciients.

(^^^) Respondent violated DR 2-106. Relator presented evidence that Respondent

repeatedly billed multiple files in the same amount on the same day although those files were at
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^i5er^^^ stages of litigation. Although Respondent claimed that those ebarges might have

r^^^^d to weekly ,r^^^^s] he 1ad to submit to his clients or seminars he might have conducted for

his clients, he admitted that it was impossible to tell what any given charge related to, as his

narratives bore no relatio^z to the workb^ ^^ormed. Relator presented evidence from all tbree

clients that they expected specific and accurate billing rmratives at aU times.

(If37) Respondent violated Prof. Co^-^do K 1.5(a)o The evidence in support of

Respondent's Prof. Cond, R. L ^(a) violation is the same as the evidence set forth in

Respondent's DR 2w 106 violation, with the exception of the time fr^^°ne in whicb. it occurred.

^^^^) Respondent violated Prof. Cond, R. 8.4(c), The evidence in support of

Respondent's ^^f. Cond, R. S.4^^^ violation is the same as the evidence set forth in

Respondent's DR la1 02{A)^4^ violation, with the exception of the time frame in which it

occurred.

IT39) Respondent violated .^^^^ ^^nd. R. &4(h). The ^wid^^^e in support ®f

Respondent's Prof. Cond, R. 8.4(h) violation is the same as the evidence set forth in

Respondent's DR 1- 1 02(A)(6) vie^la^onb, with the exception of the time ^^e in which it

occurred.

MITIGA^^^^ ^^^^^^^^^^^ ^^ ^^CTION

{140} R^spanderA did not present any iiiitigation evidence, but the panel notes the

absence ^^^y prior di^^^^Hnaz°y record. BCGD PToc, R eg. I O(B)(2)(a)•

(141) The parties did not stipulate to any aggravating factors in this casep but the panel

finds that certa.. aggravating factors exist. Respondent acted with a dishonest or ^e'i^ish motive,

as he received a financial benefit as a result of submitting fraudulent time entries, BCGD Proc,

Reg, I O(A)(1)(b). Moreover, the panel f'mds that Respondent has engaged in a pattern of
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misconduct and has, camniitted multiple offenses given that he submitted the fraudr,^^nt time

entries to three different clients (Beverly Enterprises, ^^^^carca and Covenant Care) over the

course of ^eve.raJ years. BCGD Proe, Reg. I O(A)(I)(c)x (d). Respondent's conducted resulted in

financial harm to both his clients and his fzrm.s as the fmn had to refmd a significant amount of

money to the three foregoing clients and expend a significant amount of time investigating

Respondent's misconduct and corba^^nsa'^g his clients for their financial losses. BCGD Proeo

Reg, IO(A)^^)(h). To date, Respondent has failed to make any restitution to his finn^ as

Respondent believes his firm acted.improperly in refunding his clients. BCGD Prrse, Reg.

I O(A)(1)(i)o AdditioxalIY, to date, Respondent has failed to acknowledge the wrorzgfW nature of

his conduct, in spite of the f^^^ that all of his clients have refused to corroborate his description

of their billing practices, BCGD Proc. Reg. 10(A)(1)(g).

ff,42) ReIitor recommended a two-;^ea'r suspension in this matter, with no time stayed.

Conversely, Respondent sought an outright dismissal of the charges for lack of clear and

convincing evidence and did not offer an aItemati^e argument if this panel, in fact, determined

sufficient evidence existed, The panel agrees with Relator that an actual sus'pension is warranted

in ^^ matter. The panel, however, believes that an indefinite suspension is the more appropriate

sanction in this matter. In determining the appropriate ^^nctiora^ the panel considered the factual

fi^.°^dings and mitigating and aggravating factors outlined above"

(T43) "[A] ..vIoIatican ofProf. ^ond. R. 8e4^^^ ^eneraIly requires an actual suspension

from the practice O'flaw,"' ,^^^^ Bar Assr^, v.. Gibson, 128 Ohio sto3d 347, 2011 mOhioA628s 110.

Indeed, xs[dlisb^sent Is'the presumptive sanction for an attomeyzs misappropriation of client

Rmds Disciplinary Counsel v. McCauley, 114 Ohio ^t3^ 461, 2007wOhiom4259p122e

See also Cleveland Metro. BarA,rsn. v. Wrentmore, Slip Opinion No. 20I 3aOhIo-504 1, '^20
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(S`^^n an attom^^ has engaged in numerous acts oI`misconduct in converting ^^^-fum ftds

and there is significant mitigation, we, have held that an indefinite suspension can be

appropzaate.g)o Significant mitigating circumstances do not exist in this case, The only

^^,;.tz,^^.t^,^ factor that exists is the lack of a prior disciplinary history. Moreover, because

Respondent repeatedly violated the ethical rules over a period of time with multiple clients,

attempted to hide his misconduct from his firm, and cost both his finn and his clients exorbitant

amounts of time and money, gxffll^^ egregious nature of (his^ ^^^onduct also warranted the

additional finding that ^^^ * * ^ engaged in conduct that adversely reflected on [his) fitness to

practice law." Disciplinary Counsel v. Bricker, 137 0hi.o St3d 35, 2013-Ohio-3998, T23,

{T144} The St^^^cm^ Court of Ohio has upheId. indefinite suspension recommendations in

similar cases Wlaere attorneys have deceived either their clients or their fm^ over an extended

period of time in order to reap a financial benefit, See, e.go, Wrentmore, supra; Ak-ron Bar Assn.

v. Smithern, 125 Ohio St.3d72, 20I0wOhiom652; Toledo Bar Assn. v, Crossmock, II ^ Ohio St3d

278, 2006nOIZioa5706$ and Disciplinary Counsel v. Yajko, 77 Ohio St.3 d 3 85, I997-Ohi^-263, It

is the panel's assessment that Respondent's conduct, in conjunction with all of the aggravating

factors weighing against ^, warrants the same sanction that the Court upheld in each of the

afor^^entioned cases. For a significant amount of time, Respondent was the only attamey

working on tho ion'gA^erm client files who had access to the billing z°ecord.s, T.h6 evidence was

such t.'^at Respondent took advantage of that fact, by changing and padd.^.^.g the bills to which he

alone primarily had access. When Respondent's actions finally carne to light, Respondent

denied any wrongdoing. Respondent repeatedly claimed that his clients requested that he bill

that way due to the'uniqueness . of long4term care practice. T°he clients, however, refused to

corroborate Respondent's vez°sxor, of the events, It is the panel's finding that "[Respondent's]

18



explanation lacks credibility, and his seI^ ^^^^^ ^tatzmez^^s and misrepresentations are

indicative s^^^ Palculatea^ attempt to avoid acc-6p'cing responsibility for his misconduct.3a

^^^ntmore, 2013 b^^^^^^^^, at ,̂ 23.

[ î 45) 'fhe panel recommends ffiat Respondent be indefinitely suspended -fr^^ the

practice of law in Ohio and, pursuant to Gov, Bar R. V, Section ^ O(B)a be prohibited from

petitioning for reim-tatement for at least two years. The panel further recommends, that "any

future reinstatement be conditioned upon his payment of .^^stitationo" .^^^^^^^inary Counsel v.

Weiss, 133 Ohio St.3d 236, 2012aOliioa^^64$ $15. The record reflects that Weston Hurd paid

Beverly Enterprises, A^^^eare„ and Covenant Care more than $350,000 as a result of

Respondent's misconduct. The record also reflects that Weston H-urd brouglit a civil action

against Respondent and that the civil action remains unresolved. Because the civil matter

remains unresolved, the panel recommends that the amount of Respondent's restitution not be set

at this poin^ in time,

BOARD RECO . ^^DATION

Pursuant to Gov. Bar R. V, Section 6, the Board of ^omrnisszoners on ^'ir^evan^^^ and

Discipline of the Supreme Court of Ohio ^on^idezed this maftr on January 31, 2014. 'T^^ Board

adopted the findings of fact, conclusions of law, and r^^omn^e.^^ation of the panel and

recommends that Respondent, Scott ^lif%rd Smith, be andegna.tely suspended from the practice

of law in Ohio. In addition to the applicable requirements set forthdn ^ov. Bar. R. V, Section

^0,T), Respondent's reinstatement sMI be subject to Respondent's payment of any restitution,

relative to the misconduct d^^^^d in this rep^r^ that may be ordered or agreed ^ as a result of

civil litigation or tliit may whe:^^^ agreed to by Respondent and his ^^^^ law firm. The
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Board fi=her recommends that the costs ^^^^^^ proceedings be taxed to Respondent in any

disciplb^ order entered, so that execution may issues

^ursuant to the order of the Board of Comiuassio^ers on
Grievances and Disci^^^ of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendation as those of the Board.

RICHARD ^^^ Secretary
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In re:

Scott C. Smith

Respondent

V.

Disciplinary Counsel

Relat(ir

BOARD OF COM_€^^^^^^^

FILEDG^V^CES ^.^ ^^^^^^^LINE
OF

T^^ ^^^^^^ COURT OF ^^RO ^^L Z 41^^^

BOARD OF ^^^^^^^^^^^^^
ON ^^^EVANCES & DISCIPLINE

Case Noa 11-072

Entry on Respondent's
Motion for ^-amma^ Judgment
and Denia[ of Mg^^on to Sin °ke

Respondent filed a motion for suiumaryju^^^nt and protective order on Apffl 23, 2012.

Relator filed res^ousive pleadings on May 10, 201 2 and Respondent replied on May 21, 2012.

S Lunmaiy judgment is filed pursuant to Civ. R. 56(C). 'Me s^^axd as identified by

Respondent is the pleadings, depositions, answer to interrogatories, ^.tten admissiorisp

affidavits, transcripts of evidence, and written stipulations i^anyF timely ^^^^ in the action, show

that tl-iere is no ^enii.ine issue of material fact and that the moving .party is entitled to judgment as

a matter of law.

In support, Respondent states the basis of his motion to be a lack o^ due process i^. tb.^t

documents that could exonerate Respondent of charges levied a^^^.nst: hir^9 have not been

produced and ib.ias withheld from him by the grievant, Weston Hurd L^^^

For the reasons as set forth below, the motion for summazy judgmer^^ and motion to strike

is denied and a hearing date will be d^^^^^^^ed to proceed on ^^^ facts in dispute as presented.

A^^pead.i-x 13



BRIEF DESf RIPTION ^^ THE SUBJEXT OF 'I"EE MOTION

Respondent was a managing partner of Weston Hurd in 2007. An emergency

management rraeeting%AYas called to address concems regarcling Respondent's long-t^^ care

balag practices. Respondent was not involved in the meeting and suspended from the firma The

matter was investigated by the firrx^ ^%Aithout Respondent's participation with findings of

irregularities in regards to Respondent's long term care billings. Respondent asserts that he was

forced to leave the firm ^^^t further asserts that the conclusions of the investigation was not based

upon review of evidence that long-term care used diff"erent billing guidelines unique from

general litigation oases. Respondent further asserts that documents such as craTespondence

between Respondent and the clients was not reviewed in the investigation and contained billing

instr-uotis^^^ and gifidanoe that would have exonenated. Re-spoy^^ent. Respondf.-nt remams 3n. ai)

unresolved mediation process vjith the la^.; firm. r^gairding these assertions.

Respondent alleges that Relator has not obtained, reviewed, or produced communication

between Respondent and his underlying clients vi.th ^^ga-rd to billing procedures and guidelines

for long-tenn care cases; that the law firm has not produced and did not consider these

communications in their investigation; and the underlying clients liave not waived their privilege

or produced communication with regard to lslllii^^ procedures and guidelines. Based upon these

allegations, Respondent posits that the lack of these documents fWfill.s the btirrl€;n -that no

material facts are at issue in this niatt^^^ It^spondent further argues for disrnissal on the basis

that he has been denied access to this informationwha^h depfiv^^ him of hi^ due process rights to

a fair trial and to present evidence under the Fautteeyit}z Amendment to the US. Constie.u.tiom

All three clients of the firm did provide a forrr., of waiver in 2007, as was provided to the

pane1 chair per her direction in November 2011. Additi€^naIIy, &s exhibits to their motion in
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opposition to summ^judgment, Relator in their exhibits 2 through 6 has included

documentation as to the information produced. Relator has stated that they have produced a

documents within their possession.

Should Respondent or Relator wish to include doctiments as evidentiary e-xhibi^s at the

time of^earing, this must be done in accordance with the Ohio RW^^ ^^Evadencee

L^GAL ANA-LYSIS

13f_;GD Proc. Reg. 2(B) provides that the cb.airman- or a member of the panel shall rule on

^N motions subsequent to the appoantment of a panel. 13CGD Proe. Reg. 5 provides that a

unanimous panel is required to dismiss a case when the rule ^ennits dismi.^sal. There is no

provision within the procedural regulations for consideration. of motions by the entixe panel

before a heari^ig. I'bus a decision pursuant to Cgv. R. 56 (C), is not practicable and is not

permitted aind^r the applicable rules.

To date; the pertinent witnesses from ^^ firm and companies ba^e not been deposed.

Deposition would offer Respondent the oppoa-^ity to question these witnesses directly and

under oath &s to the existence and provision of the ^^^^^iat^on Res^pond^^^ suggests has been

vA#:hlield. Additionally, there is no evidence pr^se-nt vdt^in the record that Respondent has

directly stib^^enaed this information from the pertinent ^Nitraesses. Within the Respondent's

answer to the complaint, he does not affirm or deny multiple a11egatic^^^ of Relator. This does

create a question of material fact.

This case is distinguishable from in re flu^'̂'alo, 390 U.S. 544 (1968), in tl'lat Respondent

cIearly has notice within the complaint of the charges against hini. No charges have been

amended as the result of testimony tlzus denying fair notice to Respondent.
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In a disciplinary proceeding, Relator bears the buxden of proving an at^omeyss

misconduct "by clear and convincing evidence." (lov. Bar R. V, Sectaon. 6(J). Respondent's

right to due process and fair hearing are protected by the burden of proof imposed upon Relator

by Gov. Ba; R. V.

Accordingly for the foregoing reasons,

IT SO ^^^EREDo

Respoudent's motion for surr^^aryjur^^^^^^ ^id motion to strike is denied.

-- ---- ------
S.b• on Hanvood, .1^air

^^r au^orization
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BOARD OF COMAUS^^^ONER^
ON

GRIEVANCES AND ^^^^^^^^^
OF

THE SUPREME COIJR.T OF OHIO

In rey

^^ott C. Smith

Respondent

V.

^^^^iplinaiy Counsel

^^^^^^^

FILED
JAN 3 12013

BOARD OF COMMISSIONERS
ON GRIEVANCES & ^^^^^PLf^E

Case No< 11A072

Entry on Relatorg^
^otion to Quash
Subpeona Duces Tecum
Issued to Randy W^^^l

On Januay 29, 2013, Relator ^^^^ a ^ioti^^ to quash the stibpc^^na duces tecum issued to

Randy Wetzel, The motion states that a subpoena issu^d 'l'h^^dayx January 24, 2013 was not

sen'tto Wetzel or couzzsel for the Relator unti1. the ^^emoon of Monday, January 28a 2013, The

subpoena in question requires Wetzel to produce d^^mn^nts in response to 49 separate requests

and to do so by 10:30 a,mo on Thursday, January 31, 2013, The panel chair finds Relator's

contention, that the subpoena fails to allow a reasonable timo to comply, wellM^^en, Moreover,

Respondent has had ample time to request these documents in. a proceeding that has been

pending before this Board since August 2011 and is welP-^ware that a motion to quash i^^

similar subpoenas was granted on January 23, 2013^

^^^uaiit to the authority of Ci4a. R. 45 (C)(3)(a), the motion to quash is granted for

,failure to allow reasonable time to comply with the d€^cunient requests witbin the subpoena duces

^^cum. The parties are encouraged to be ix5:^^^^fW of the upconun,^ deadlines for ttie presentation

Ap!^en^ix. (:



of this case, which will be held on Febnwy 4, 5, and 6, 2013 in Cleveland, and to accomplish

the dep€ss^^^^^ if deemed necessary ^^tbin ta.u appropriate tirr^eframee

Accoremg.1y for the foregoing reasons,

IT SO ORDERED:

Relator's motion to quash the su1^^^ena duces tecum issued to Randy Wetw1 is hereby

granted,

---------
s Harwood, ^^^

^^r au^oriza.tion-
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.^E Ff^RE THE BOARD OF ^OMMISSIONTRS ON GRIEVANCES AND DISCIPLINE
SUPREME COURT OF OHIO

OfFice of Disdplin.W Counsel Board No, i^^^^2

Relator

V.

^cott' C. Smith

Respondent

AFFIDAVIT OF SCOTT C. SMITH, VKSQe
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

State ofOhio }

County Of Fr^MW }

NOW ^^MF-S AFFIANT FIRST BEING DULY CALTTIONED AND SWORN AND
AMSTSq

L My name is Scott C. Smitb, and I axn an attorney licensed to practice law in the
State of Ohio, and my license is in °°inactive" ^tatus, I am currently in good standing
with the Supreme Court of Ohio. I am of legal age, sound mind and am otherwise
competent to make this ^ffidavit. I am the Respondent herein, and I have ^era€^nal
knowledge of each fact alleged in this Affidavit

2. 1 served as managing partner ^^the law Rzm. of Weston ^^^ LLP from 2005
until August 2oo7y Prior to that time, I ^,.^ a partner writ:^^ -the firm f-rom t.^^^ until
August 2007 and an associate with the finn fr€ani x^^g to 1996. ^ was fore-ed to resign
from the ^^^ ^^^^^e Augustjiz 2007.

3, While at the firm, I developed the Iong-te-r^ ^^ practice ,^^upe From the
+^utset, longm^^rm care cases were unique ftom the general litag;iiion cases and were
bi^ed di^^^^^tly from other r-aseso The clients in the long-^^rm ^^^c em^s were ^ery
concerned with large eMi damages awards, pattea^la^^^ punitive damage ai^^rdso 'I%^
concern ^^s1hat in a punitive damages ^^^^^iigF attoxney invoices and billing would be
^^^^^^ab^e and could reveal trial strategies, communications, and infomiati^n that
could lead to ^^mitive damages. Consequently, a unique bal^in^ practice developed,
including the fc^^^owiW.



as Use of pre--^pproved budgets for eacli ^^^^ of litigation, for each case,

b^ Use of general billing d^^^^ptions rather than specific biiling narm^^s that
uyere commonplace in other ^itigation, In f.^ct, narrative specificity, specific
identification of task and exact tam^ ^vas not u^ed,

c. LT^^ ^^ cls^^^^ intramnet computerized bilHng systems, with access to those
systems limited to me and a few others. Most notable for this case were intram^^^
^^^^ems called Ser+^^^^etti4 Client Connect and Power Brief.

d. Use of open case numbers to bill for time spent oz^ cases that were not yet
opened.

e. Use of ^^ent approved ^iid iden^^ed partners and ^^^^iatt-s for legal work.
The clients were aware that time entries for Weston Hurd partners and ^odate,^ who
were not sp^^^^^^y a pgraved by the client, but whose work was necessary for a ^^^
^^^e.billed un^^r my inffiils or the initi^^ of a-notb.er clie.^^-a^^^^ved attorney..

4. The clients were experts iu long-term care, expert lawyers for each client received
bills monthtv for each case, were bntimately i^^l-ved in each case and approved each of
these billing req^^em^nts. My correspondence witb. the clients regarding these
procedures is contained in various guidance documents suppli^^ by the client as as my
specf^°-ac correspondence with the clients. These documents are ^o-ii:taine1 on the vari-ot^
^ntra-ne-^ systems. I do ^^^^ ^^^^ ^^^^s to those ^enasx aAd those documents have not
been g^^ovide-d to me in discovery.

In August of ,^^^^^ ^ was asked to attend a m^^^^^g with the management
committee of Weston ^^^^d along with the firm's attorney, Mary Cibella, I believed that
3:.be subject of the meeting would be the ongoing crisis ^ithin the longa^^^ ^ra^^e
group, which centered arourad an illicit extra--m^^taI affair between Attorney Victor
DiMarco and his paralegal/nurse consultant, Nancy Suster, and the lack of ^^^^ertation
in these cases between Mr. DiMarco, Ms. Suster and their ^^ci^ta^ ^^^^ Stencil vdtb.
Mr. Smith and his secretary, Sandy sluba, I had discovered that DiMarec^ and Suster
were using out ^^^^^^ trips to ^^ on their affilr, and were not communicating critical
inf^rniatic^^ to me or my ^^^etaryr To my surprise, the meeting was about mv balliug
practic^,.^ for long-term cue cases, based upon a complaint made by DiMarco, which was
supported by Suster. As the meeting progressed, it became ob-vious to me that O'bexla
(who had a conflict of i^^^rest because she had previously represented me) and the
management cominittee b.ad, faIed to rWfze or consider that tb.e, long-term ^^^ cases
were billed ux^^^^ the ^^^^^^^ set ^^ ^ui^^lhies described in the previous paragraph.
^^^ad, Cibella and the management committee applied the billing guidelines for
general litigation ^^^ ^^ my time ^n tries for long-term care ca^e&



6. At this meeting, I was not permitted to review documents, access my ^ompiater^
access my desk ^^endar, the draft bills or any other document or record, including the
client files, Instead, I ^^ given a set. of written q^esdons that I was required to answer
withln24hoursa Carolyn Capel stated that my conduct was s`crimin^^ and 'T ^^ Johnson
used the tenn °°Enron^^^ creating a perf^^^^onfliet b^^^er. myself, the Firm and its
clients. I was later suspended from the f^^ ivit^out being allowed to review or access
any of the documents or commtnicatons from the clients that would have e-xpl.^^^ my
tirae entdes and billing practices for long4t€^^ care cases.

7. Aft-er my suspension, I was forced to resign fi-om Weston ^^^^ a-nd invoked the
mediation clause in the Partnership ^^^ement, As of the date of this affidavit, the
mediation l.^ not complete, and I have not reached a final ^^^^ent wM Weston Hurd.
During the mediatapna I I^amed that Weston Hiir3., under Mary CibeIWs guidance,
I^ii^^ ^efimds to three Weston ^y^d clients: Proclaim America/Alt^reare, Beverly
Enterprises/GoldeD Ventures, and Covenant Care. The refunds were ^^ula^ using
the following m^odologyo

a.. Carolyn Cappe1 and 'T°In Johnsoxa Utlall^ reviewed five l.ong-terna care c-Tient
files in order to indentify "false" time ^^itdes,

b. Carolyn Cappel and ^ Johnson then reviewed an ad€l.iti^nalii long't^^
care files in order to locate additional "false" time entri.eg,

c. Carolyn Cappel and Tim Jo:(a^^^^ went on to review 34 IOng t^^^ care client
Mes, totaling approximately 156 invoices containing my time entriesr

d^ Using the results fromthI^ review, Cappel and Johnson extrapolated the
percentage of AIe,^^^y false time entries through all 88 l^ng=C^^ care fi1.es I had billed
time for while at Weston ^urd,.

e, I Aw not consulted at any time during this r^^^ process. I have requested,
but have not been allowed to review the allegedly false time entries, the related client
files or a-ny documents related to the allegedly false tinie entrieso

8. Bcth €^uring the mediation and during the discovery phase of this me, in order to
support the validity of my time entries and b1I11ng practices, I have asked the Relator
ansl, Weston Hurd for do^tunents i.mportnt to xy^y defeuse, in that those documents
contain I^ormat^on that could exonerate me of the charges set forth in the Formal
CompI.aint. But I hav^ ii^ver received those documents, including the I:ollowin,:

a. ^ocume-n.ts and ^ommuni.cations between me and each of the client ^oiitai^^d
on each of the intra-net syst^^s described in prior ^^^graphs.



b. ^^^-unica^^^^ and guidance documents a^^ar^^^^^ billing ^^oekduies and
instructimns; for Covenant Care.

c, Communications and guidance docuinents regarding bi3hng procedures and
instrudi^ns for Beverly Enterprises/Golden '^^ntures,

d. Communications and guidance documents regarding billing procedures and
instruedcsn for P^^^laim America/Alterearea

e, The complete client Bles, including draft bills, communications and my notes
for each of the following cases.

i, James Hanson Jr, ^t alo v. Val^ey, Vi^^^ Nursing and Rehabilitation
Center, et al.

2. John H. Heppner, ^t al, v. Beverly Enterprises-Ohio, et al

3. Stephen Lawson, et alo, v. Altereare of Wadsworth

4. Margaret Maxey, et aiex v. Altercare ^^^an^ona

5. R^^eit Siegment, ^^ aL, v. Edgerr^md Manor Nursing Home et ale

6. .^ri Croston et al.b v. Beverly

7. Amna Wflliar^^on v. Altereare of Bu.^us

8. Sherry Yachanan v. Me^ohea1^^ Med%^ Center

9. Michael DeAngelis v. Altercare of Ohio

:tos Errol Crando1ph v. Covenant Care dbsa Pairfield Skilled Nun, ing; &
Rehabilitation

:u.. Clatidi.^ Newhard et al. v. Briarfields of.Aus-tint^urn$ LLC.

12. James Henke v. The Cleveland Clinic F^^^dation

13. Altereare of ^eiator v, Lawrence Erwin

14. Rita Gibbons, ot aL v. HeartlistoneAssisted Living

15. Edward Schaki v^ Broadview Multi-Care Center

1.^^ Virginia S^^^^on^^^^try Lawn Medical Record Request

17. Victor Lawrence ve Altereare of M^^tor

18. Delores Mans v. Mohammed Kabir, et aL



19. Anthony Trapasso v. Almost Family Adult ^^yeare

20. Charles Cool va Majr^ra Lane Center for Rehabilitation

21e John M- l vo Evergreen

22. ^ch^ MuDin^ In--. v. Sandys & ^smiates, IncL

23. Joe Shelton v1Beverly Health & Rebab

24. Estate of W1Ili^ Magby v. Forest Hi`^s Nursing Home

25. Dawn Foote v. Healthcare Services Group

26. Richard Sh^lar vr Ausfin^^oods Nursing Center

27. Robert Insdterwald v. Hickory Creek nursing Center

28o William Richards v. ^^^^^^^^h Corp.

29. Blossom l(r^^by v. 'I'h^ Greens, et ala

30. ^ielde Clegg v: Summa HeIath System Hospital

31Lry Robert ^^am v. North^.^. ^^^^^nati ^^^^ & PhysicalTh^rap3'

32. Will Fegley et al v. Longmeadow Care

33. Robert Morelock v. Beverly Heath & Rehab

34. Rickey Young V. Lincoln Electric Co

35^ Barbara Wollebaek v. Wrisght Nursing and Rehab Center

36. Nancy Johnson v. Afterca^e of Mentor

37. Heidi -,Stecher v. Wright Nursing and Rehab Center

f. Identification ^^ the 34 ^^^ reviewed by Cappel and Jobnson

g. Id^^fificat^^^ ^^^^ch ^^^^ 88 files used to calculate the ^^ta1 ^o'pe of
my allegedly false billings.

h. My personal desk calendar covering the time I was at Weston Huxdo

i. ^^^ents and other commun^^^tioi^ between m^ a nd various attorneys at
Weston Htard who worked on the long-term care cases, regarding billing
guidelines and the unique billing criteria for ^on^ ^^rm care cases9



j. Vic DiMarco, Nancy Sustar and ^en Steu.ell3s personnel ^^^s and Sandy
Suchan's Human Resource file regarding the long term care personnel ^^^,

k Weston Ht^r&s annual bflling for each lawyer ^^^iee i.987.

9. As -the mediation progressed, niy counsel and I were given case ^es for five of the
underlying clients whose b"^ were ^^ question. IV^^^ Hurd, h^^vever, did not
provide a waiver of the attoaney ° 'mnt privilege from the underymg clients with regard
to those ^^^ ffies. Shortly thereafter, we received a disk containing approximately
20,ooo dmu^en^ from Weston. Hurd. But, as with the client files, Weston ^urd did
not provide waivers from the ^^^^^^ with regard to ^^^^ ^^^^^o doc^^^^nts. Whenmy^
^^un^^^ raised this issue, Weston Hurd ^^^^^ted to procure proper waivers from the
client, albeit ^^r the fact^ but the clients have not ^^^ed their privilege to nonnpublip
dss^^entsa The presentation of theSe 20,^^^ documents and the necessary public
^^^^^^^^ to defend myself against these allegations are in direct conflict ^wa the
confidentiality required to prevent exp^surr: to these ch^^^ to irreparable harms

io. I have reviewed the ^^^ case files, the approximately ^^^ooo documents
produced by Weston Hurd and the documents produced by ^e. Relator in this Case&
None of the documents identified in paragraph 8, sup^, have been produced by the
Relator, Weston Hurd or the ^^^^lyliig cient&

F^.^' 7

f̂thC,

E ^ Na^.UGH''

^
,^

o ^^,

Swor tt^ ascribed f me ffis ^ +t^^y £^f.^."k^., 2012

^' ^ry Public
n^}'"^ . t. ^3^^@m}d} y^ ^^,F'c '̂rF

AV,, ai L,

MY S6Y^S^^^:q•v.,^5„,fg€^s6 ^a%1 i^Nw'^^8^w37

^37E""J.S
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Supreme Court ofFloreda.
TBE FLORIDA BAR, Complainant,

V.
William F. DANIEL, Respondent.

Nos. 78063, 78065,
Sept. 30, 1991

Rehearing Denied Nov. 17,1993.

Upon referee's recommendations in attomey
disciplinary proceeding, the Suprenie Court held
that: (1) State Bar's unanswered requests for
asizaiissions which contain same f'act:s as those
alleged l:ca. Bar's complaint are properly a^ee^^ed
admitted; (2) failure to get court approval of
setdement reached with insurance company for
personal injuries sustained by minor warrants
30-day suspension from pmctice of law; and (3)
failure to effect public sale after obtaining
judgment ifi foreclosure for clients warranfi.s 30-day
suspension froni practice of law.

Suspensions orr3.ered.

West ^T.ea.des.otes

[1j Attorney a€eal Client 45 C;z^48

45 Attorr^ey and Client
45I fl'h^ Office of Attomey

451(C) Discipline
45k47 Proceedings

45k-48 k. NTot1ce and Preliminary
Proceedings. Most Cited Cases

State Baes tananswered requests for admissions
in at#omey discipline case which contain same facts
as those alleged in Bar"s complaa-nt are properly
dee¢ned admitted. West's F.S.A. RCP Rule 1.370(a).

[21 A€tai-ney and Client 45 C:-^48

45 A#torney and Client

Page 1

451 The Office of At#omey
451(C) Discipline

45k47 Proccesli-ags
45k48 k. Notice and PreXlmiraary

Proceedings. Most Cited Cases
Summary judgment is avai.lable in a^torney

discipilna.rv proceedings. West's F.S.A. Bar Rule
3-7,6(e)1.I^, West's FSaA. RCP Rule 1 .510(c).

^^^ Attorney and Clgeiat 45 0=48

45 Attorney and Clie-ut
451 The Office of A€tor^ey

451(C) Discipline
45k47 Proceedings

45k48 k. Notice and Preliminary
Proceedings. Most Cited Cases

Attorney and Client 45 C=152

45 A.ttor:x.ey and Client
451 ';^'he C.9^^^ of Attorney

451(C) Discipline
45k47.Pro^^edings

45k52 k. Charges and Answers
Thereta. Most Cited Cases

Sending pleadings and requests for admissions
by certified maf,1 to attomey`s record State Bar
address in accorda3i^c with State Bar rule govemiaa;
process and notice in li.eu. of process effects proper
service in aftomey dl:sclpli-nary; proceesl:i¢a.g. West"s
ES,Ae Bar Rule 3-7,1 ].(b, c).

f4l Constitutional Law 92 0=4273^3^

92 Constitutional Law
32XXV II Due Process

92XXVH(^ x̀) Pae-ticalar Issues and
Applications

92XXVII(G) 12 Trade or Business
92k4266 Particular Subjects and

Regulations
92k4273 Attorneys

92k4273(3) k. Conduct and
Discipline. Most Cited Cases

0 2014 Thomson Reuters, No Claim to Orl.g, k7 Z Gove Works.

Appa ^^^x 1'^

b.ttpvlf4veb2.westlaw.comlprintfprintstream,a^px?mt=9:^^prft.:__:HTMLE&vr=2.0^^^^tinatian.,., 4l312014
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(Formerly 92k287.2(5))
Attorney's voluntary clxoice not to take

advantage of rpp©rtunit-y to be heard as to
appropriate costs to be assessed against attorney in
attomey discipignary ^earitig does not violate dnEe
process. West's F.S,A, Bar Rule 3-7.6^^^^^^^^;
U.S.C.A. Const.Arnend, 14.

[5] Attorney and Client 45 4D=59

45 Atto:-n^y and Client
451 The Office of Att^^^

451(C) Discipline
45k47 Proceedings

45k59'.,^. Costs. Most Cited Cases

Constatutional Law 92 0=2500

92 Corstitatipnal La-w
92-Y,X Separation' of Powers

92^(C) Judicial Powers and Functions
92X-X(C)2 F^^^^chmen# on Legislature

92k2499 Particular Issues aaxd
Applications

92k2500 k. ID. ^enera3. Most Cited
Cases

(Forn-ieriy 9200a^(T1))
Charge of $500 to be taxed in attomey

disca^linasy proceeding for administrative costs, as
proAd^d for in State Bai- rdle goveming contents of
referee's report, wa..s not unconstitutional on groiind
that it was policy matter reserred for legislative
bmach of gov'eznmerflt. West's F.S.A. Bar Rule
3--7.6(k)(1)(E); West°s F.S.A. Const. Art. 5. § 15.

[61 Constitutional Law 92 4D;-->2374

92 Constitutional Law
92XX Separa#ion. of Powers

92^(B) Legislative Powers and Functions
92XX(B)2 Pneraaclment on Judi.ci.a¢y

92k2374 k, Practice of Law. Most
Cited Cases

(Formerly 92k57)
Supreme Court has exclusive authority to adopt

rules addressing all aspects of attomey disciplizaty

Page 2

process, including costs that can be assessed agaiiist
respondent in attomey dasciplznarv proceeding.
West's F.S.A. Bar Rule 3-7.6(k)^1.)(E)R West's
F.S.A. ^onst. Art. 5, § 1.5.

[71 Attorney and Clflerflt 45 ^^^

45 Attorney and Client
45I ^^ Office of Attorney

451(C) Discipline
45^47 Proceedings

45k48 k. Notice
Prc^^^edings, Most Cited Cases

(Fannerly 92k230.3(9))

At&ornev and Client 45

45 Attorney and Client
451 The Office of Attorney

451(C) D:scipl^^
45k47 F'rs^^^edinps

45k52 k. Charges
°^^^ew Most Cited Cases

(Formerly 92^30,3(9))

Constitutional Law 92 C=3684(3)

and ^^liin3nary

and Aaiswers

92 Constitutional Law
92.X-X.V^ Equal Protecti€aii

92XXV^(E) Particular Issues and Applications
92^XVI^^ ^^ Trade or Business

92k368 1. Licenses and Regulation
920684 Attorneys and Paralegas

92k3684(3) k. Disciplzne, Most
Cited Cases

(Formerly 92k230.3(9))

Constitutional Law 92 4.^^4273(3)

92 ConstitLlional Law
92^XVIY Mae Process

92XXVII(G) Pa-rticular Issues
Applications

92XXVII(G) 12 Trade or Business
92k4266 Patticular Subjects

Regulations

^ 2014 Thonison Reuters. No ^laini to Orig. US Gov. '^lor.k.so

and

and

http:lf,^veb2,west^aw.conVpri.nt`prantst^^an-i.^^^^mt^93&prft-H^^E&-^rr===2.O&desti}ati.ora.o. 4/312014
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92k4273 Attomeys
92k4273(3) k. Conduct and

Disciplzn.c. Most Cited Cases
(Formerly 92k287.2(5))
Due process and equal protection do not

z^^qu:ie^ that complaint and State Bar`s requests for
ad3iizss:iaxt3 in attomey discipiina3-y proceeding be
"filed" in Supreme Court before attomey is served
with the.m. West's F.S,A, ^^ Rules 3-7.1I(b, c),
3--7.40), 3-7.6(g){5}a (1991); West's F.S.A. RCP
Rales 1.050, 1.070; U.S.C.A. Con.st.1l,mend. 14.

[8), Attorney aind CIien^ 45 f,----4701

45 Attomev and, Client
451 I he Office of Attoa-ney

451(C) Discipline
45k47 Proceedings

45ic47. 1 k. In General. Most Cater!
In attrariiey disciplinary proceeding, Rules of

Civil Procedure only attach after appointment of
referee and then apply only if no provision hi rule
gQvemsng procedures before refe¢ee applies. 'p;fest's
F.SoA, Bar Rule 3-7.6(e)(I),

[91 Attorney and Client 45 Ct--48

45 Attorney and Client
451 7'he Office of Attomey

451(C) Discipline
45k471'roceedlngs

45k48 k. Notice nd Pxeliminaty
I'roceedi3xgs, Most Cited Cases

Canstetukiona1 Law 92 C=4273(3)

92 Constitutional Law
92^XVII Due Process

92XXVH(G) Particular Yssues and
Applications

92XX.VII(G)I2 Trade or Business
922-k4266 Pa.rticulax Subjects and

Regulations
92k4273 A^ome;s

92k4273(3) k. Conduct aticl

Page 3

Discipline. Most Cited Cases
(Formerly 92k2872(5))
Attomey was not denied due process in

attomey disciplinary proceeding when referee
failed to give him tex^ days zeotic^eof fmal hearing
on State Bai's motions for ^^^^^ judgmerzt and
motions to deem matters admitted; attomey
received nodce of hearing ixiore than a week prior
to hearing and was aww-e of tioiice of hearing for
some period of titne. West's F.S.A. Bar Rule
3-7, I 1(c); U S.C,A. Canst.Amend. 14,

[10] I~'oiastglutiona1 Law 92 G----:,,4273(3)

92 Corzstibataonal Law
92XXVTI Due Process

92XXVII(G) Partac-uiar Issues and
Applications

92XXVII(P)12 "I'radc or Business
92k-4256 Particular Subjects and

Reguia,taon;s
92k4273 Attrsmeys

92k4273(3) k. Conduct and
Discipline. Most Cited Cases

(Formerly 92k287.2(5))
Reasonable natice is all that is necess^^ to

affoxd d.aze process I-a discipl:inmy proceedings.
West`s F.S.A. Bar Rule 3-7.11(c),

[111 Attorney and Client 45 C=54

45 Attorney and Client
451 The Office of Attomey

451(C) Discipline
45k47 I''roceedlngs

45^54 k. Trial or IIearia.g. Most Cited
Cases

Failure of referee to rerader bis decision in
attorpey alascipBrnai-Y proceeding within six months
of order assigning ref^^^e did not render refered's
I°ma1 repoir'c:s ziival%dy in absence of allegation of
prej-udice to attomey from delzt}r, d^temiiriatfon of
appropriate c(iscipti^e was pr^stponed to allow for
Yhoro-ugji argument on issue of discipline and
attomey then tiotaght prematare review of referee`s
initial reports, thus f-aarffier delayi-rig proceedirigs.

(0 2014 Thomson Reuters. No C."^aim to Orig. US Gov. Works.

1^ttp:llweb2.N,^Yestia4x,^oTn/^^^ntlpxintst^earxa.aspx'?mt--93&p^ft=z-l-I"I '-^^IL^&vr--2,O&destination... 4/3/2014
_.. ... .
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[121 Attorney and CIgent 45 C^^47:3

45 Attomey and Client
451 The Office of Attora€ey

451(C) I3isciIa1i3iu
45k47 Proceedings

45k47.1 k, In ^eneral. Most Cited
Administrative Procedure Act h&s no

application in attamay disczpUxiaEy cases. West's
F.&A. § 120.50 et seq.; West°s F.S.A. Const. Art. a,
§ 15,

[131 Attorney and Client 45 .,59013(3)

45 Aftorney md Client
451 The Office of Attorney

451(C) I3iscilali3ie
45k59.1 Punishment; Disposition

45k59.13 Suspension
45k59.I3(2) Defmite Suspension

45k59.13(3) k. Th Gerierat. Most
Cited Cases

(Formerly 45k58)
Failure to get coun approval of settlement

reached wit'ti insumce company fo3• persotial
injuries sustabi.ed by minor warrants 30-r^ay
siispension from ^i-actice of law. 'Wyeses F.S.A. Bar
Rules 4-1.3, 4-1,4(a, b), 4-1.5(a), 4-1.15(b, d),
4r3.2, 5-1.1.

[I.41 Attorney and Client 45 (>=59013(3)

45 Attorney ard Client
45I 'Ibe Office of Attomey

451(C) Discipline
45k59.1 Pimnsbmenty Disposition

45k59.1.:1 fiiis^ension
45k59.13(2) DeI°-inite Suspension

45k59.I.3(3) k. In. General. Most
Cited Cases

(Formerly 45^58)
Fail-tire to effect public sale after obY,aiisiia

judgment in foreclosure for clients urarra.nts 30-day
suspens^^ort ^"¢-©nt pi-dotice of law. West's F.S.A. Bar
Rules 4-1.3, 4-1,4(a)y 4-3.1

Page 4

*I80 Jaiui F. I-Iarlcness, .Ir., Executive Director,
John T. Barryy, ;Staff Coa.r^sel, and James N.
Watson, Jr., Bar CoL.nsel, Tallahassee, for
complainant.

William F. Daniel, pro se.

PER CCJRIAM.
WiTliana F. Daniel seeks review of the referee's

reports Lq these consolidated d:s'sc^pliraar^
proceedings f-mds^g him guilty of misczsndtict and
recommending concurrent tb3r. ^y--day suspensions,
We have jurisdiction Irl"F and approve the referee's
findings and recommended discipline.

FN1. Art. V, § 15, r'ta.oConst.

Two coxtiplairats were ffled against Daniel.
Case no. 78,€365 deals with Dassiel's fail-ure to get
court approval of a settlement that was reached
with an insurance cor.^paiy for per3oiia1 lnju.ries
sastained by a minoF,"ea' DarIet was charged with
violating the foilowi-ag Rules Reguiating Tlie
Florida Bar: rule 4-1.3 (a lawyer shall. a^i with
reasonable diligence a.r1 d promptness iin
repyesen€ing a cliewt)y rule 4-1.4(a) (a lawyer shall
keep a *181 client reasonably informed about the
status of a matter and promptly comply with
iea.sonab1e requests for i-nfoxnnation); nfla 4-1.4(b)
(a lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make
informed decisions regarding the representation);
nde 4-1.5(a) (an aftamay shall not collect ap ildegal
or prohibited fee); rule 4-1.15^^ (upon receiving
fza.ds or other gropezry in which a client or dFird
pees©n has an interest, a lawyer shall promptly
a.otify the client or third person; a lawyer sbaU
promptly deliver any funds or other property that
the client or third person is entitled to and, upan
request by client or third party shall promptiv
render afLi11 accounting regarding such pr©pefl-tyiF
Yu.le 4-"l,l5((^) (a lawyer shall comply with nae
Florida Bar Rules Regulating Trust Accounts); rule
4-3. F(a lawyer shall inak-e res.sdriav,le efforts to
expedite litigation consistent witb the interests of

(D 2014 Thsniscn Reuters. No £"laim to ^'Siag. US ^ov'. Warks,

l'ittp;/1web2.wesIla,.^r.com1prlrzt%printstreaxr.^^^^?ml--9'j&larft-HTMLE&vr=T2.O&destlnatlono.e 4/3/2014
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the clien.t), and rule 5-1. I (money or other property
entrusted to an a.ttoxney fo-t a specific pmpaseR
inclcadarag advances for costs and expenses, is beid
i-n "st and must be applied only to that purpose).

FN2. In case noo 78,€365, the refe:re;, found
the following facts to be proven:

Respondent was retained by Jenea [sic]
Dubois regarding penonal injuries lxet•
minor daughter, C;qstal Nicole J'abois,
suflexed iat a^t automobile accident on
June 19, 1.956. Dininl; October 1988,
Respondent reached a settlement of the
Dubois' claims with Allstate Insurance
Company through their Tallahassee
counsel, Lauchlin Waldoch. On October
14y 1988, Allstate's counsel, La-achlin
^VaIds^ch wrote to Respondent regarding
the settlement and advised Ia:im that since
tlae claimant was a minor, ffie settlemeEi.t
should require cout approval aud the
a„ppointrnant of agus.rdian of the
property. On or about October 27, 1988
Respondent filed a petition in Leon
County Circuit Cowt seeking approval
of the settlement regarding the claim of
the minor cti.ent, Nicole Dubois,
Respondent failed to schedule a court
date fm:c 'dee petition to approve the
settlement and never obtained cowt
approvad of the settlement. On May 15,
1989, Lauchlin Waidoch forwarded
Respondent a letter regarding the
settlement and ;.^^luded. an origffial
release and settlement ag^ee-ment with a
check from Allstate lhsurance Co. for
$7,500.00. In La.uchl:ies. Wa1da^eb.°s letter
of May 15, 1989, she requested that
Respondent maintain. the settlezn^ii-t
funds in his trust account untgl such time
as the release was exacuted and retamed.

On May 31, 1989, Respondent had
Richard Dubois and 3eana Dubois
execute tihe sett^etrient and release

Page 5

docar.a.ent. - At the tirne Richard Dubois
and 3eana Dubois executed the a•elease to
Allstate on May 31, 1989, RespondeEit
had not yet obtained court approval of
the settlemeiit. After the release was
executed, Respondent failed to forward
the document to Latichtin Walc^^ch. On
June 14, 1989, Respondent deposited the
Allstate seLtlemeut check for the Dubois
clai3in into his, trust a^co3a^^t. On :.fu^ze 19,
1989, Respondent weoW himself a check
on his trust account for $5,000.00,
representing attorney fees in the ^abois
cIaima

During May ar}.d July, 1989 iaaiia
Dubois attempted without success to
contact Respondent to determine when
the settlement was to be fma3ized, Jeana
Dubois executed a power of attorney ira
favor of Richard Daxbois on July 18,
1989 to effm-tuate ihe settlement of
Nicole Dubois' settlement. Richard
Dubois attempted to contact Respondent
regardi-ag Nicole's settlement, and
Respondent failed to return his calls.
Richard Dubois siabsequently hii-ed ©ttier
counsel, Bradley Mortroe, to assist in
getting Respondent to finalize the
sattlerzaant with AllstatP. Bradley
Monroe rece3ved fees of $500.00 from
Rictiard Dubois for his services, On
September 13, 1989, Bradley M©Droe
fo.rwarded. Respondent a power of
attomey authorizing Respoiadent to pay
the settlement proceeds to Richard
^^ubois. On September 21, 1989,
Respondent executed a trust account
check to Richard Dii.bois in the arnoEani
of $2,500.00 representing the iratial
settlement proceeds for Nicole Da.beis.
At the tinie Respondent executed te-iast
accotmt checks to Richard 1:XibQis and
hiEnself„ Resp€a3kdent had still not
obtaitied coun approval of the

0 2014`I"homson Reuters, No Claim to Ozig, US Gav. Works,
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settlement. Respo-nd.ent°s onge3xa]
petition for approval had been dismis,"d
far failure to prosecuM Despite
disbursing the set-tiement proceeds
Respondent had failed to return the
executed release to Allstate's attorney,
Laucb.lirx Waldoch. On October 13,
1991, T,auchl¢rx Waldoch filed a s^pamte
petitiara for approval of the settlement
between Nicole Dubois and Allstate, On
December 5, 1989, the court approved
the settlement between Nicole I3ubois
and Allstate.

Case no. 78,063 deals with Daniei's fai-lu:re to
efr"ect a public sat;, after obtaining a judgment hi
foreclosure for his cIients."wJ Daniel was charged
witb. violating rules 4-1.3 (a lavqex sb.aJ.l act with
reasonable diligence a-ad proirzptness i-a
:representi-ng a client); 4-1.4(^) (a lawyea- shall keep
a client reasonably infomed about the status of a
enat^er and ps-om.pdy comply with reasonable
requests for snf^i-mation)Y and 4-3.2 (a lawyer shall
make reasonable efforts to expedite litigation
consistent with the interests of the cis'ent) of the
Rules Reguls.titig The Florida Bar.

FN-3. The ^eferee made the following
findings of faci^ in case no. 75,063 -

On or about September 19, 1983,
Respondent was retained by George G.
and Margarete B. Miller (:Me Millers) to
i3xiftate foreclosure proceedings on their
behalf concerning two mortgages given
by Big Bend Housemovers, Tnc. (Big
Bend), Respondent requested , and
received a ¢-eiainer fee of $690.00 from
the Millers to institute foreclosure
proceed%ngs. The mortgages held by the
Millers related to two +,racts of land
purchased by Big BerEd on or about
December 3, 1982. On or about
December 1, 1982, Big Bend executed a
quit claim deed to Hassler Construction,
Inc. (Hassler). The Millers were notified
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of tb.c change of ournerslup by letter
from Hassler on or about June 3, 1983,

On or about September 22, 1983,
Resporzdmt frled a complaint to
foreclose tiae above referepeed.
-nartgages against Big ^e-nd and Hass1er.
A fmal Hearing was held on the
foreclosure complaint on May 3, 1984.
On June 11, 1984 a f'^^^ judgrnent atid
defatdt for foreclosure was entered by
Circuit Judge Victor Cawtfion against
Big Bend and Hassler. The June Il.,
1984 final jtadpment provided that u.nl.ess
sums due were not [sfc) paid the
property should be sold at ptiblic sale at
11:00 am. on July 1.1, 119840 Respondent
failed to perfect the public sale ordered
for J'xaty 11, 1984 after Big Bend aud
Hassler failed to pay the s-ums d^^^ on the
mortgage. Respondent late3• filed a
Mc^tion for an Amended Final Judgfnen't
to obtai-a a new sale date on or about
fa-a.uary 7, 1985.

On or about Januaiy 22, 1985, a final
hearimg was held on Respondent's
Motion for Amended Final Judgnieiit.
O.n January 22, 1985 Respondent wrote
the Millers advising thein ^iat the Court
had granted a^^w public sple date for
Fetx.zary 20, 1985, at 11:00 a.m.
Respondent failed to tak-e the necessary
ste-ps to perfect the public sale set for
February 20, 1985. .fafter Respoaidmt
failed to perfect the public sale the
Millers sought a title search on, the
mortgaged pxope:cty from Premier "ritfle
and Abstract, In.c. (Premier). 011 or about
March 22, 1985 the Millers were notified
by Premier that subseqxaent to tlxe
original publie sale date of` July 11,
1984, there were four Qu2standi:^^
judg¢rients against Hasuier, an
assi^^.erit of m^s^gage frorn Big Bend

0 2014 Thomson Reuters. No Claim to Orig , US Gov. Works,
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to Citizens Commercial Bank, two
federal tax liemg against Hassler and
Faroperty taxes for 1984 were
ouistmding. Respondent failed ta
ascertain the existence of these liens
prior to filing eidfl^r the original
complaint or tha Motion for Amended
Fi-nal Ja.dpnent. Respondent failed to
name any of the outstanding i^enhoicfers
in any of the pleadings in tliis matter.

The Millers sesuRht the help of other
counsel in an a&mpt to com^^^^e the
foreclosure begun by RespoiadanL On
June 2, 1985, At+omey W. Kirk Brown
wxote Respondent on behalf of the
Millers asking that he conclude the
foreclosure proceedings, Further,
Respondent failed to respond to the letter
of Mr. W. Kirk Brovarx. Respondent
failed to complete the foreclosure
proceedings for which he, was retained
by the Millers, As of July 1990, the sale
had not been perfected, Raspondant
r-ever asked the court for permission to
withdraw from this matter. FLesponden#
failed to advise the Millers as to the
a+ausequer3ces of not taking this property
to public sale.

Copies of the complaints and requests for
adixFissi^^s were sent by certified mail to Daniel's
record Bar address on June 10, 1991, and were
sigaed for by Daniel on June 17, 1991. After
raceivinc; no response ftom *182 Daniel to either
the complaints or the requests for admissions, the
Bar filed amotgan to deem matters admitted and
niodans for summary judgmerzt. Cqpies of the
motions also w^^^e sent to Daa.ial°^ ^ecord. Bar
address by certified mail, but were ratuned
unclaimed.

A hearing on the Bat•`s nictions was beld on
J'ariuary 14, 1992. Daniel made a special
appearajace to contest jurisdiction, maintaining that
the referee lacked jurisdiction becaage, amaxig other
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ffiings, the Bar had not served him with a s`files
copy of the complaints. After finding that the Bar
had effected proper service of its complaints and
requests for admissions, as well as its motions for
summary judgment, the referee heard a-rgumeixts.

Because Daniel failed to respond to the Bar's
requests for ad.rraassioas all matters for which an
admission was requested were deemed admattect.
Based iapon the admitted facts, the referee f©iLqd
Daniel guilty of the misconduct charged iia both
compl.aiixts. The referee deferred argument on. the
appropriate discipline and entered initial reports as
to his fmdings of fact and d.etertni3aatigns of guilt.
On March 30, 1992, Daniel petitioned this Court
for review of the initial reports. On June 18, 1992,
the petition. ^ias dismissed as premature.

A hea-dag to d.eterxninu the appropriate
disciplinary sanctions was held on, December 8,
1992. Daniel renewed his objection to the referee's
jurisdiction to hear the cases. After making the
objection., Daniel left the hea.rina wi&;hotit making
any argument as to the appropriate discipline a-ad
before the Bar presented its argument as to
discipline. On Januwy 22, 1993, the referee issued
final reports recommending concurrent thirty-da^
suspensions FI*14 and assessing Daniel costs.

FN4. na Bar recommended the concurrent
thiaty-day suspensions and does not seek
harsher discipline before this Court.

[1] Daniel raises the same c1aFms in ^^linection
with both cases, Dank-1`s first r;orf9.^at;^^;. ;^ t^,a*
there is no evidence to support the referee`s
f`mdi-vgs of fact. When Danivx F"ailpd to respond to
ffie Bar's requests for admissions, the requests
^^^ieh contained the same facts as those alleged in
the Bar's cazmplai3its were properly deemed
admztted. Fla.R.Civ.P. 1.370(a); see The Florfdr^
Bar v. Crreepae, 515 So.2d 1280 (F'1a.19$7), The
matters deemed adniittad pursiaant to r-aEle 1,370(a)
clearly serve as substwfltiaI competent evidence
supporting t1ie referee's findings.

(0 2014 Tharnsan Reuters. No Claim to Ori& US Gov, Works.
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[^^ Daniel's next assertion, that entry of
summary judgment is not autliorized in disciplinary
p:roceedings, is likewise without merit. 1..^nder Rule
Regulating The Flotida Bar 3-7,6(e){1), once a
f^^-fna3 ^omplaimt has been fi1ed and forwarded to a
referee for hearing, the Florida Rules of Civil
Procedure apply except where otherwise provided
in the rule, Florida Rule of Civil Procedure l,5l0F^^
provides for sua~:mary judgment where, as here, it is
shown there is no gentairie issue of material fact and
the moving party is entatled to aju^gment as a
matter of law.

[3] We also reject Daniel's ebaRenge to the
summary judgments based o^ the Bar's alleged
failiare to serve Daniel wgtl-z the motions for
summary ^udgment. The motions for summary
judgmetit, the complaints, and requests for
admissions, were sent by certified mail to Daniel's
record Bar address, in. accorc^^^^^ with Rule
Raga.lann,8 The Florida Bar 3-7a11(b)s (c). Such
was all that was required to effect proper service.
,5ee 7he 1<^oradta Bar v. Bergman, 517 So.2d 11
(Fla.1987). Moreover, it is apparent fi•ozai the record
that Daniel had act.aal notice of the proccedza-i,gs
agaffist hime

j41 Daniel next maintains that the referee's
findings as to costs deprived him.of due process
aflid that Rule Regulating The F1o3-ida Bar
3-7,6( €)(1)(E) is uncatistitataaanal. Daniel's
contention that he was not given an opportunity to
chatenge or reftite the costs that were assessed
against him. is totally witliout xnerflt. Daniel
appeaxed at the December 8, 1992 hearing ai which
the appropriate discipline and costs were to be
addressed. However, after renewing his objucteoii to
the referee's jurisdiction, Daniel voluntarily
excused liiEns,elf from the hearing. * 183 After.
Daniel left, Bar coims.al mad.- a brief argwnent as
to tie approptiate discipline and s-abmi^ed a
memorandum addressing discipline and costs.
Daniel clearly was a.ffcsrde^ an opparturt%ty to be
heard; the fact that he volimi:ae-iiy chose not to take
advantage of that oppommity does not o#f'eza.d due

process.
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651"61 We also rqjact Daniel's contention t-'qat
the $500 charge fbr administrative costs provided
for in rule 3-7.6(k)(1)(E) is unconstitutional
because it is "a policy ^iatter reserved for the
legislative branch of the ^overnme3it " IJnder article
V, secdon 15 of the Florida Constitution this Coi3rt
has exe1tEslvu jtuzsdiction to discipline persons
adniz#te+1 to the practice of la-vv. It follows that this
Coint has exclusive authority to adopt rules
addressing all aspects of the disciplinary process,
including the costs that can be assessed a respondent.

[7] Daniel raises numerous arguments Pxs to
support his final claim ffiat he was denied due
process and eqiaal protection throughout these
proceedings. First, lte maintains that he was never
properly served witb, the coiraplaint md the renqcaests
for adtnissions because neither was served after the
complaitit was `sliiecl"' in this Couft, Rule
Regulating The Florida Bar 3s7.4(J) (1990),r•r16
which wa.s in effect at the tirna these proceedings
were %ni#iated, provides in pertinent parto

FNS. A number of these arguments were
raised in pHor cxaigns and will D.©t be
addressed a second time,

FN6. C^^^t rule 3-7,4(k-) is substantially
the same.

V^'hen a formal complaint by a ^^van.ce
committee is not referred to the desigrtated
reviewer, or 3'e#t3mY,•d is? $.}7e oYF.PvaElce c43n3m.7tt^fi

for futh.er ac^^on, the formal complaint shall be
prorar.ptly forwarded to and reviewed by bar
headquarters staff coun;;el who slaall file the foiinal
complaint, fumgsh a copy of the formal complaint
to the:respondent^ and a copy of the record shall be
made avalWole to tlie respondent at his or her
expense.

Rule Regulating The Florida Bar 3-7.6(g)(5)a,
(199fl),Y'17p^ovirias:

0 2014 Thomson ^euters,No Claim to t'rg. US Gov. NVorks.
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F:'^7. Current rule 3-7.6(g)(6)(A) is
substantially tbe same,

Azv pleading filed in a case prior to
appointment of a referee shafl be filed with the
Supreme Coart of F1oriita and shall bear a
certificate of service showing paiti.es upon whom
service of copies has been made.

Neither of these rules reqttsres tha.t a complaint
be filed witb this C€^uit prior to its service on the
respBndent. In fs.ct, it wssuld appear that rule
3'?-7.6(g)(5) provides for service of ffie complaint
prior to or contemnoranems wltb. the filirg of the
complaiikt zn. this Coa.rt.

[81 Daniez's reliance on. Florida Rules of Civil
Proceditre 1.050 and 1.070 to support his position
that he was rtot prrapffly serared. is misplaced
because the Fioiida, Rules of Civil 1'rocecl^^ only
attach after the appointment of a referee and then
apply only if no other provision in the rule provides
otherwise. Rule Reg. Fla. Bar 3-7.6(e)(1).
Moreover, as rioted above, it is Rule Regulating
flie Florida Bar 3-7e11 (b), (c) that. provides the
procedure for effecting proper service an
discip^lraary proceedings.

[9](1€1] Daniel next mairata%ns that he was
+3enaed due process when the referee failed to give
him ten days notice of the final hearing on the Bar's
rnr3tions for summary judgment and motions to
deezi niatters admitted. Reasonable notice is all that
is necessary to afford due process an discipffiiary
p:oceedimgs. RtEte Re& Fla. Bar 3-7.11(c). Daeiiel
acknowledges receiving the notice of hearing more
than a week prior to the hearing and that he "was
aware of the notice of hear^^^ for so^^e period of
time," Fes;arase Daaaiel was given adequate notice of
the proceedings against hsTu the referee properly
denied Daniel's motion to dismiss and motion for a
contin-aa^ce to give him time to respond to the
motion for sran¢rnaryjadgment.

We also find no merit to Daniel's apparent
challenge to the cra3n;;olidalion ot' tkic disciplinary
cases before the referee. lIe cites no authority to
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suppcrit his position and alleges iao prejudice from
the consolidation.

[111 Dania1 also crant^iids that the referee's
fmal reports are defective because the *184 referee
failed to rerd.er his decision within six months of
th.e June 19, 1991orrlar assigning a referee. At the
January 14, 1992 hearing, the determination of
appropriate discipline was postponed to allow for
thr9rrsugb argument on the l:ssue of disciphne.
Daniel then sought p¢-ema,ture i•eview of the
^elf7eree's, initial reports, thus fiartl?er delaying the
proceediri8s. Daniel has alleged no prejudice from
the delay; and wider the circumstances, we do not
believe that the delay in the fiis`xag of t1te 1"mal
rdports sYaould :render. them s.uvalid.

[12] Daniel also faults the referee with failing
to accord him the "procedut-d1 mandates" of 't'he
Administrative Procedure Act, Chapter 120, Florida
Statutes. In light of this Court's exclusive
jurisdiction over. Bar disciplinary matters under
sxtlcle V, section 15 of the Florida Crs:Eistatution}
the Ar3sninis"-fiv; Procerh^^p Art Jh-as no
application in such cases.

Daniel's arguments that the referee did not have
jurisdiction over the proceedings against him
because Cha.ptei• 20, Florida Statutes grants
jurisdiction of professio-ual practices to the
Department of Professi.ranal Regulation and that the
Rules Regulating the Florida Bar are
unconstitutional as an invalid exercise of legislative
power also are t^tally without r.nerito Art. V, § 15,
Fla. Canst.;. Rules Reg. Fla., Jiar :1-1.2, 3-3,1.,

[13][14] Having fzsuflld sa.bsta3:ztia^ competent
evadelxce to support the referee's fmdFngs in brrtti
cases and no merit to Daniel's other claims, we
approve the referee's 1°-mr@ing:s and recommended
discipllne. Accordingly, William F. Daniel is
suspended fxom the practice of law frsr a period of
thirty days in each case. 'Me suspensions shall run
concurrently aud shall be effective thirty days from
the filing of this opiuion to exiabie Daniel to close
out his practice and protect the interests of his
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clieiats. If Danael z3atifies this ^ou-n in viriting ffiat
he is no longer prac-iicing aud does not need the
friii-ty days to protect existing cIien.ts, t1xis cotat
will enter an order making tne suspension effective
immediately. Daniel shall accept no new busi-ness
from the date of this opiniorx. Judgment for costs in
the amount of $1,574.54 is hereby entered against
Dan.lel, for which sum let execution issue.

It is so ordered.

BARKETT, C..1„ atid OVERTON, McDONALD,
SHAW, GRIMES, KOGAN and HARDING, .1.€.,
Ci3Xici].T',

1 la.,1 993.
The Florida Bar v. Daniel
626 So.2d 178, 18 F1a. L. Weekly S517
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^'ap-r^^e C^iut of Kansas.
Iia the Matter of David McLane B^.`^1^,

Respondent.

No. 89,105.
Jan. 24, 2003.

In attorney dflscip14nary proceeding, the
Supreme Court kteld that: (1) as a matter of first
impsessiora, a xa3€afi*n for ^^^^^ry judgment is
not authorized in attorney disciptinneT
proceedings; (2) a,tEoxrrey impermissibly disclosed
confidences of former client; and (3) public cens^^e
was warranted as dbsciplixeaa^ sanctiorE.

Pubiicay cex¢su:red.o

West HeadrEotes

[1) Attorney and Client 45 . .z5'7

45 Attorney and Client
451 '.(^e Office of Attorney

451(C) Discipline
45k47 Proceedings

45k57 k. Review. Most Cited Cases
InterpretatiarE of the Rvles of Professional

Conduct is a qaxestirsn. of law over which the
Sxaprear}e Court has un.limi#:ed x°evievv.

[ZJ Attrjrney and CU^^^ 45 C=44(l)

45 Attomey arEd Client
451ihe Office of Attorney

451(C) Discipline
.45k37 Grrswcls for Discipline

45k44 Misr-onduc^ as to Client
45k44(l) k. lu GeneraL Most C:Eted.

Cases
Attorx3.ey"s disclo^iii-e to store manager a.od to

loss pi-ever€tzan manager at store at which former
client worked, that former client "b.a^ a history of
making false claims :suclx as" the stalking

^ 2014 'fb.omsoxa Reuters. No Claim to Orig. US C'rov. Works.

allegations she was making agairist attorney, wa.u
beyond, the disclosure oj' client confidences tha[ was
reasonably riccessaxy to vindicate a,Verr.zey, as to
former client's alleged defamation of attorney by
accusing him of stalking. SupoCt.Rules, Rule 226,
Rules of FrofConda.ct, Rule 1-6(b)(-3)^

[^) Attorney and Client 45 C^^44(1)

45 Attomey and Cliexct
451 51he Office of Attamey

451(C) Discipline
450 7 Groutids for Discipline

45k44 Misconduct as to Clier^^
45k4-4(1) k. lo. General. Most Cited

Cases
AEtomey was not required to commence a

defamation lawsuit against former client, before
a&tomey could make disclosures of client
confidences that were reasonably azecessmy to
vindicate attomey as to former client's alle^;edfly
defamatory accusation, to her employer, that he was
atallssng her. Sup.Ct.Ruies? Rule 226, Rules of
Presf f'.oxfldc3.ct, Rule 106(b)(3).

141 Attorney and Client 4i C=144(1)

45 Attomey and Client
451 The Office offAtturney

451(C) Discipline
45k3 7 Grounds for Discipline

45^^4 Miscoinduct as to Client
45k44(i) k. In, ^'^eneral. Mnst Cited

Cases
Attomey violated ethical mie regarding

q7ro^^cCEon of clierft confidences, though the
infennati.ceax that attiyxney disclosed to deferxs.e
counsel, in an action in which foxrner clae3it was a
plaintiff and attomev :eepresexated another plainxiff,
was available from the public record ixa attorney's
defamation lawsuit against former client.
Sup.Ct.Rulesx RxEie 226, Rules of PrQi Condxact,
Rule 1.6(b)(3)-

Appondix F
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[51 lDra.sileg^^ commursaca^^en^ 2nd
Confidentiality 31:i_H 12

3I 1H Pr-aviiegesl. Corasmunications a
^`c^ra^ade^atial3^r

31 fl:^III Attorney-Client Privilege
3 1 lHk 11:^ k. Co^9aueti.^ar^i. Most Cited Cases

^'^arir^eriy 4 1 OkI 98(J. ^')
The a^c^srr^.ey-client privilege is mar.a•z^•

defmed by the c€^r^a-^s bec^:a}se it works to ^lep^
the ^'ac^^.der naa. a case of otherwise retev
information.

[61 Attorney ia^aa^ Client 45 ^^^32(^.3)

45 Attomey and Client
45I 'Ihe ^3 .̂ #ace of Attomey

451(B) Privileges, Disabilities, and ^.iabi^i9ies
45k3L Regulation of Professional

Conduct, in General
45k32(13) k. Cl%e^^t`s Confidences, in

^ienera^., Most Cited Cases
'^.e ^.ft€^ra^Qy`s ethical requirement of

^ra^de^.taa.ityX is interpreted more broadly than the
a^as^aey^lieact privilege. K.S.A. 64^-^426,
Sup.Ct.Rules, Rule 226, Rules of ^^a^:^;^anduct,
Ruto 1.6.

[7] .e.ttorucy aa^.^. `&ne^at 45 ^44(l)

45 Attorney and Client
451 The ^+^a;e of Attorney

451(C) Discipline
45k37 ^^oa^aa^s for Discipline

45k44 Misconduct as to Client
45k44(1.) k. ^. Gene^1. Most Cite^.

Cases
Attorney violated ethical ra^.le :eeg^^ai^^

protection of client confidences by disclosing, in
corazectic^^. with motion to sever his c^nt clierat':^
sexual harassment saa;tio^. fro^ca that of his former
client, ^e existence of his defamation case against
former client ^a3. wliy it could damage his current
client's case; sucb disclosure was not reasonably
necessary to v^ia^acate attorney's interests, because
a^a^^aey could have tivi^a^.w^ze. fra^ira re^ares^.^ti^,^a
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of ca^.xre^at client without disclosing fbrarEer client's
confidences. K.S.A. 60-426; Sup.Ct.Rules, Rule
226, Rules of Pro^:Con^.z^e;t, Rule 1.6(b)(3).

aa
[8] Attorney and Client 45 ^' ^44(^.)

45 Attomey z^s.^. ^,^e^.t
45I'^e Office of Attorney,^

4aT(^') Discipline
45^^'^ ^°^rri^.an for Discipline

45k44 Misconduct as to ^;lieaxt
45^:44(1) k. In General. Most Cited

Cases
.f^.^€ai^aey violated the e^ecal. rule prffkZ%biter^g

a^a^ra^.eys ^^srn attempting to violate ethical rules,
where sa^orrae^^, who was representing two plaintiffs
hx an action ^ which his f^rcr^er client was also a
^3la.i^.tiff, offere^. to disclose negative b^^'ore^xaYjo^.
about fcs^ai^.r client to defense counsel if deferase
counsel ^^. attorney could reach a settt^aerzt
a^ee^.eau.# regarding the two ^¢r.i^.if^i¢^g plaintiffs.
^a...S^.. 6d^-426; :^^zp.^;t.^^.^1es, Rule 226, Rules of
^'ro^Coa^du^;€, Rules 1.6, 8.4(a).

^1Y
ve
nt

[9] Attorney and Clnea^^ 45 OzzP57

45 Attomey and Ciieaxt
451'Me Office of Attorney

451(C) Disr;iplirie
45k.47 Proceedings

45k57 k. Review. Most Cited Cases
The Supreme Cgurt has the d^ity in attomey

disciplinary cases to examine the evidence and
detennine for itself the judgment to be entered.

[10] Attorney and Client 45 C^z^57

45 Attomey and Client
451 I'h^ Office of Attomey

451(C) Discipline
45k47 Proceed3rags

45k57 k. Review. Most Cited Cases
A hearing panel's report in an ^ttomey

discipIiaary proceeding is advisory only; h^ivever,
it will be given the same dflgiigty as a special verdict
by a jury or the findings of a trial court aixd will be
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adopted where amply sa^stained by the evidence, or
where it is not against the clear weight of the
exradezace, or where the evidence consists of shmply
confhcti-ng testinionv^

^111 Attorney and Cf^ent 45 C-57

45 Attorney and Client
451 °Hxc- Office of Attorney

451(C) Discip1irie
45k47 Proceedings

451k57 k. Review. Most Cited C-ases
The Supreme Court is to examine disputed

^'i^.d^^^^ of fact in an attomey disciplinary
proceeding and. detemiir^e whether ihey are
stEpported by the evid^^ice.

[12] Attorney and Cliejat 45 <^=48

45 Attom.ey and Client
451 The Office of At^^e-if

45I(C) :®zscapline ^
45k47 Proceedings

45k48 k. Notice and Preliminary
Proceedings. Most Cited Cases

The .^.^I.ing of a motion for summary judgment
is not auflxorized, iu at#om^^ disciplinary
proceedings. Sup.ct, Rules, Rules 211, 224(b);
Ru1es Civ.P'roc.; K.S.A. 60-256(sa).

[131 Attorney and Client 45

45 Attomey and Client
451The Office of Attcsmey

451(C) Discipline
45k59. 1 Pun^^iiient; Disposition

45k59.8 Aib!%c Repximaaidy PubEc
Censure; Public Admonition

45k59,8(1) k. In Geneaal. Most
Cited Cases

(FormerYy4508)
T"ablic censure was appropriate d.ascipIiaar3^

sanct^^rL for at^omey"s conduct ert engaging M
sexual relationship with client and thereby creating
a conflict of nn.ter.est, revealing client confidences,
attempting to reveal client confidences to .foan^^r
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clierat`s lft^gation. adversary, and fai^ing to take steps
to extent reasonably pra4°ticaul^ to protect cl:ieniss
i-ater^sts after tezi^.znatioxa of repr^^^^^atiort.
Sup.Ct.Rules, Rule 226, Rules of Praaf.^onduct,
Rules 1.6(a), 1.7(b), 1.16(d), 8.4(a).

*642 Sta.axton A. ^^^tt, disciplinary administrator,
argued the cause and was on tli^ brief for petitioner.

Nfichael D. Hufft, of Iiiifft &-: Ma&a, P.C., Kansas
Cgty, argued the cause and was on the brief for
rcspcbndexflt, aud David M. ^^aio., respondent,
argued the cause pro se.

ORIG^.'^AL PROCEEDING IN DISCIPLINE
PFR CT-TJAM:

On October 15, 1999, a complaint was filed on
b^half af Helene Ezcheflxwaid with both the Kansas
tand Missouri DiscipEna.ry Administrators agaijast
David Bryan.. The Kansas Disciplinary
Admiriastrator filed a formal com.plaint agai-ast
Bzyar.^ on May 16, 2000. Bryan filed an answer to
the crmp)a:int ia J-une 2000.

'Ehe Disciplinary Administrator ffled an
amended complaint on October 12, 2000. 'Phe
aniended complaint alleged that Bryan vioIated.
Kansas Rules of Professional Conduct ( KRPC) l .6
(2002 Kau. Ct. R. Azarxot. 358) (casrfid^ntialZty of
i-aformatian); 1.7 (2002 Kan. Ct. R. A-unot 361)
(conflict of interest); 1.9 (2002 Kan. Ct. R. Armot.
370) (conflict of interest; former client); 1.16 (2002
Kan. Ct. R. Annot. 395) (d.eelinin8: or terminating
representation); 4.4 (2002 Kan. Ct. R, An-inot. 430)
(respect for rights of third persons); and 8.4 (20€32
Kau. Ct. R. Anze.oL 449) (misconduct).

Bryan filed a motion for summary judgment
and a niemorarxdz in support of the inotaon in
February 2002. The D:i^^ip1i-aary- Admira.ist.r.ator
respaiaded by requesting that the mot^oii be stricken
from the record aaxd tdat the Discaplerxary
Admiuistca.tor'^ office not be required to respoad to
the niotion. :^tyan replied, aegui^^ against the
13iscap"^iarv Admirds3^tor's requests.
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At the Marc13. 19, 20€12, heaaing before the
thice-marriher panel of the Kansas Board for
Discipline of Attomeys, there were no objections to
the notice of the hearing; to the date, time, or place
of the heaxing, to the composition of the panel; or
to the jurisdiction of the panel. I7iie hearing panei.
reserved ruling on Bryan's motion for swmary
judgment. The parti.es stipulated to facts, which
included B:rv&s stipulation to av%olatia+n of KRPC
1.7(ka). Exhiblts were also received ant^ evidence by
ffie hearing panel f^.-om both pwties wltbcaut cs13^cction.

'nie hearing panel, after hearing the arguments
of the parties and after reviewing the stipulated
facts a^^ the exhibits admitted *643 into evidence,
made the following f"mdings of fact:

"1. David M. Bryan (hereinafter `tlie
Respondent') is an attorney at law, Kansas
.^ttomev Registratior. No. 1758-5. The
Respondaat`s last regastratiasn, address with the
Clerk of the Appellate CouAs of Kansas i.s ,.a
Overland Park, Kansas.... Ixe. October, 1995, the
Respondent was admitted to the practice of law in
the state of Missouri. Thereafter, o-u May 21,
1996, the Respondent was admitted W the
practice of law in the state of Kansas.

"2. ln 1991 or early 1992, I-Ie1ene Egchenwald;
Masla Worthljagton, and Ms. Fa.Iler, employees of
Krigel's, Inc. in Kansas City, Missouri, retaaued
attorDey. Stephen Bradley Small. to represent them
%n enaplcsyment disc;riniinatlon, caws based upon
sexual har.assment,

«I liZ January, 1994, Ms. Tc;acheizvald, Ms.
Worthington, and Ms. Flaller tenaaluated Mr.
Srna.tl. nereafter, they retained the law firm of
McAnany, Van Cleave & Phillips to represent
them ¢n their- sexual harassment case against
Kri ;e1's, Inc. After ^^etai^)-ing the McAnany firm,
the plaintzffs were made aware that a problenx
had arisen with the statute of limitations on the
plaintiffs' supplemental. state law claa¢ns.

Page 4

"4, Pia Resporidea^t met Ms. Eic1^enwaId in
July, 1994, Al the ^^me, the Respondent was a
second year law student at the Unive¢sity of
Missouri Kansas City, School of Law. Also e,
that time, the Respondent served as a law ciaxk.
for attome^ Barry P, Grissom. The Respondent
su,gested to Ms. Eic13.enwa1d that she and the
offier plaintiffs in the sexual harassment case
meet with Mx. Grissom to cliscuss the possibility
of a legal malpractice action against Mr. Small.

"5o In December, 1994, Ms. Eichenwaild, Ms.
Worthington, md Ms. Fuller retained Mr.
Grissom to pursue a legal ma€practi.ce action
against M.T. Small.

"6. In September, 1995, Ms. Eichenwald's
9awsixat against Nfr. Smal1 was filed in the 'United
States District ^ouEt for the District of Karisas.
"1.'la.e Respmdert assisted Nlr. Grlssom with Nls.
;=,ichenwa1d's case aia the capacity of a law clerk.

"7. Meanwhile, Ms. Eick^envya1€1, Ms.
Worffiington, and Ms. Pufler continued to pmue
their Title W. sexual harassment claims against
Krigei's, 1'nc. Evreutuak.ly, on October 12, 1995,
the case was settled and Mso }sgchenwald prevaaled.

"8. After his admission to the lVIIssourl bar in
October, 1995, the Respondent continued to work
oax Ms. Eichenwald's legal malpractice case. At
the same time, the Respondent and Ms.
Eiehenwalzl began a r€smantac relatiomhip. The
relationship between the Respondent a-ad Ms.
Eichenwald escalated into a sexual relationship lu
.1-a1y, 1996. Although .'&. Cxiissom remained as
counsel for Ms. Eichenwaldl., duTip.^
personal relationship, the Respondent was theiralso
actively involved in representing Ms. Eicheriwal.d.

"9. In August, 1996, Ms. Eichenwald told the
Respondent that she was going to Enarry an
indi.wri.dual named John Opel. At that time, the
sexual relationship behveeii the Respondent and
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Ms. Eichenwald ceased, but the two conte-nued to
see one another on numerous occasions. In
December, 1996, the Respondent 1eamec^ that the
engagement between Ms. Eicb.^awald an4. John
Opel had bee¢i. broken, In Ja3xuaxy, 1997, the
Respondent ap-d Us. Eichenwaid resumed their
sexiiai relationship.

"10. TrB March, 19971, the Resporx^e-ut leazrx^d
that, Ms. E-acli^^^ald was still seeing John Opel.
'€`lxe sextia1 relationship between the Respondent
and Ms. Egchenwald. ended, but the Resporiderrt
and Ms. Eichenwald still. 4:or.tinnied to see one
another. The Respondent continued to pursiie Ms.
Eichenwald romant1r;aUy. In conversations and
letters, the Respondent expressed a desire to have
a relationship with IrIs. Eichenwaid. At the time,
the Respondent was still one of the attomeys
representing Ms. Ebchenwal(i in her lawsuit
aga3mt Mr. Srual.

"l1. in the M of 1997, the Respandent and
Ms. Eichenwald reswned their romantic
relationship. In NoveEnber, 1997, Ms. Eicbenwa.1d
determined that she wanted the Respondent to be
her sole counsel. Jn conversations and 1e€tm
from November, 1997, to February, 1998, the
Respondent *644 expressed his feelings for Ms.
Excla.e:a.waid axtd his jealousy of John Opel. At
those times, the Respondent was _Mso
Ei^^enwald's sole counsel in 1a.er case against Mr.
Small.

4512. On or ataiyut February 21, 1998, the
Respondent leamed that Ms. E%chenvvald was
once again seeing John Opel.

"13. Because the Respondent resented the fact
t'lat Ms. EicherLwald was again seeing Mr. Opel,
on February 25, 1998, the Respondent sent Ms.
p;ic1^m.wald a letter terurtinating Ms representation
of her. 'l'he letter contained allegations of ^^eft
and fraud- "1'be tone of the letter was
unprofessional, rude, and wri€tert to embanmss
Ms. E^cheE3wa.1d. Pertinent sections of the letter
are set forth below:
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`... Frankly, I no longer believe any of the
allegations ya-a are making in this case, or
tbvsa; you have made iEi any of your offier
case& During the coune of ffiis long 1ffigation
several thitigs have axisen which have a direct
beating on your tru€hfulrcess a.s a person. ^can
no longer iguore or rationalize them. Among
them are:

`Yolsr termination from Sacks Fift ,^^en.ue,
A.^ you rera.^inber, I investigated 1:1ds incideni
at yoaar. request. It was then , and still is,
obvious that you in#enticsna11y attempted to
c1eceitful1y manipulate the Saks' return policy
for your oAm fmme1al gain. 'Ms i:s tiaeft, no
doubt brought on by what I perceive to be an
ever-presen.t belief on your part that you will
never get cau,ght: because you a¢•e far too clever
for everyone eIse. You are -uot.

'Also, there is the matter of your illegal a-ad
fi-audi31ent, acquisition of unemp1o3ment
benefits du-dn.p,, the time you were a€;tu.aUy
employed a.s a nanixy by the S1aimsb.aks. 1'his is
a crime, punishable by restitution, f.Irze3 and
even jail time. At that time yrxu were obtaining
these benefits, yo-a could nat possiNy have
thought tb.is was legal. This was only brought
to my attention before your deposition, when
you figured out that defense counsel aa.ight
possibly fmd out and ^^e thi;, against yoFi.o OnLy
then, and upon my demand, did you cease t1i1s
fiaud ixpon the state.

'These things, as well as the fact that I have
personally wzbaes,sed you display a constant
repeating pattem of de€;epta.o3i during the
ccm^^ of this litigation toward virtually
everymne you liaow, compel rne to believe that
your allegations of sexual 1'iw-assment and for
the supposed damage you sustained therefrom
are all complete fabrications, invested [sic j for
your fmar?ezal gairi. During the more than tbree
years I represented you, I have defended your
bonesty wuntless tim.€,s ira socaad gatherings
wlae3x others who knew you attempted to
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enlighten me about your propensity for lying.
Now I am forced to accept the fae, that I was
wrong about yoii, and everyone else was ¢-igjxt.
It is impossible for me to represent you when
faced with the fact that I actually agree with
your opponent ^&. Small that you are a
"horribly untruthful person.; s,

'.(`he Re^^oladent included the following
^amgaph as a fdotnat^ to the lettm

'I would be allowed to make giiblic this letterY
and ^^iything else I ka^^v about your cliar.a.cte:r,
under eat^er of two circumstances. First, I
eayald use it as a defer^^e in the event that you
gaed me, second, a,.^ a defense if you made a
complaint to the Disciplinai-y Council. 1n either
r-ase, it wotald become a matter of public
record, which could be used against you in ar.^^
other action in whi.eb. i.t was determined to be
relevant evidence. Although I have done
nothing to warrant either of these actions, I will
not be surprised to see either one, given your
track record in these areas.'

'414. After t.he, Respondent terminated his
representation of. Ms. Eichenwald, it was
necessary for her to obtain now coamsel. She
again retai-ned Al.-. Grissom and Mr. Grissom
a.^sumed sole responsibility for :eepx^^enting, Ms.
Ei^^ertwal.d im tkte malpractice case agai-ust Mx.
^mal1. ihe Respondent ccsntintited to represent
1^.. Worthington aixd tvfs. Fuller.

"15. 1Ea. April. 1999, by ^ouTt order Ms.
Eicherxwald's rxaTpsac^^^ case w^ consolidated
'^645 with Ms. Wart-hington`s case. n3e e(yar.t
further ordered a compulsory and shared
settlement conf.'erence with magistrate Sarah, Hays.

"16. Ou. May 2, 1999, the Respo:ndent visited
Ms. Ei^^^nwal_d at her 1Zlace of ezr^^lo^^^nt,
Nordstrom, Inc., and explained that they wer.e
both ordered by the court to appear at the
settlement con^^reuce, From February 2S, 1998
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until May 2, 1999, there had been, no contact of
any kind between tk3^ Itespondent and Msa
Eichenwald.

"17. During the spring and summer, 1999, the
Respondent made numerous shopping visits to
Nordstrom, but did not contact Ms. Eichernwaid.

"18. On September 9, 1999, Ms. Eichenwald
sent the Respondent a letter asking him not to
come to Ncrdxtrcm anymore because it ra.ade her
uncomfortable. A copy of Ms. Eichenwald's letter
was se-u^ to the Nordstroin store managex and, the,
Nordstrom security manager.

"19. 0-n September 10, 1999, the Respondent
learae-d that Ms. Eaclieexwaid had told others tfAat
the Respondent was stalking her, that he was
dangerous, and that he was in need of mental
health care.

"20. Also on ^^^teinber 10, . 1999, the
Respondent sent a letter to Mr. Gxzss€aan, and
included the following paraga.phs;

`^e point of this letter is to tell you that 1 may
have to de.fend na^^elf against your clienfs
accusations by r_ca^^g public ^exuJu ddugs I
know about hex which will damage her
credibility in the extreme. I have never
discussed thm with you, or Rachelle, becabis^
I was tr. yerxg to get out of representiug her
without needlessly hc3rt:iaas,s her sistees feelings
or damaging Helene's reputatiasn., but I canPt do
that now. 1fired your client in March of 1998,
but I never told you wb.y. Attached is the
termination Ietter from my office to your cisent,
explaining the reasons why I felt I had to fire
Hele¢ze. There are other good ^^asons -whgch I
did xxot put in the letter, b-at also are extremely
damaging to her credibility and admissible in
coaxt. If I have to respond to any allegatio:as
made against me by Helene, the things an. that
letter are going to have to go ptel^^ic, which
anea:es they wiil. be in the possession of the
attorneys for Stephen Smafl.... I can't think- of
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any reason why I shouldn't sue Helene for
def'amation and put a stop to this, except that
lier case and Marla Worthington's are
r-c^^^^^^^ed. and that migb.t hurt iny client too.
'I'hat's the problem-

`Yayu need to tell. I-lelene to shut her mouth,
because if she doesn't she`s going to destroy her
own caw against Steve Small, and maybe
Marl^ Woztb:ington`s case too. I will, of course,
r^^^^e the court to "unconsolidate" the cases
based upon this ca^nflfct, and I will then explain
to the Coutt and Jay Barton that Ms.
Eiclienvzald has now accused me of stalking
her at her place of employment. 'Ihzs will
immediately tip the other side that soff^ething
good is there for Steve Smafl, and I em be
deposed about it since I was not bez counsel at
the time of the inciden.t.'

"21. On September 11, 1999, the Respondent
wrote a l.e:ftr to 'Nordstrom store manager Kris
Allen and Nordstrom Loss Paeveiation Manaizer
Jera3.ifer Knipp staiis.g, among other ttings, the
following:

'Additionally, I happen to know that Nfs.
Eichenwald 1xas a hzstory of making false
claims such as those she is making against me,
and this will all coflr^^ out in court. Dui-arxg the
^eyen years that I have known Ms. Eichenwald,
ther^ has,ra:rely been a period of time when she
didn't ^laiar^ that someone was after her,
fol1a^^ing her, ox stalking her. One partacularly
teWng example of this trait is a police report
Ms. Eichenwald filed with the Prairie '4rzllap:e
Police Department in 1996. In this police
repo:ct, Ms. Eichenwald :sefiously clairn^d that
while she was away from home, some man
must have stood at her h-ont door and
mafitux-ba.ted oB. her front door window, in fi-ont
of passing traffic and four feet off the groimd.
The police officer and I both tried to tell, her
that this was sfnpossi'b^e aB.d ridic-ta1Bus, baxt she
insisted that this was what happened. Claims
like these *646 make Ms. Eichenwald feel
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important because they increase cancem for
her among others, and get her more atten?ion.
Ms. Efc^^awald likes that very mu^li, ar€d does
whatever she can to insure it cor^tinLies. Believe
me, there is not now, nor has there ever been,
anyone stalking or harassing Ms. Eichenwald.'

"21 On September 13, 1999, the Respondent
sent a letter to Ms. E3.che:a.apza1d. 1:n the letter the
Respondent acknowledged that Ms,. Eacl^enwal.d
had made allegations that the Respondent was
staWng ber and ffiat she was in fear for ber
sabety. !.'tee 'Re.spondent demanded that Mx.
Eichenwald retract these allegations. The
threatened consequences of fa.iliug to retract
these statemesits were set out in that letter by the
Respondent as follows:

'When fl ^ed you as my client in F^brtaary of
1998, 1 told you why ^ was f°sting you zrrxd
wamed you. that my February 25, 1999 lener
could become public if ^o-a made apy
a.ccusations against me. :(n spite of Y.^.is clea-r
wamiragr you iiave been unable to control
yourself I am no longer going to q-aietly sit
back arxd let you rain nxy repuWion. Now, only
two things can happen. Yata wifl write a
retraction of the allegations you have recently
made against me and telling e^,rerybodv that it
was e.U a big mistake and an averrea^tiou by
you. You will send it to all those to whom you
have macie any a^^famatarr allegataom.

` If You ^,^o not send rhff e ivritten retractiom, T
have no ehs^^e but to file a lawsuit against you
for c€efaniation. VAxeai. I file tkis lawsuit against
you, several things wiR happen,. First, all the
allegations in ^^ patitio3z will become public
record ancl in the possession of the attorneys
for MT, Smalla I have checked all the ethical.
ndes, and because of your a^^^ggataons against
me I arn now entitled to release the February
1999 termina.tioix letter I send you. This too,
will come into the possessnou of Mr_ Small's
attorneys who will make ample use of it to
destroy your credibility-.,.'
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"21 M.s. :^^chenwald, iu a note sent via
facsimile, informed the Respondent Oat she was
unable to retract her 'feelings.' She offered,
though, to resolve the issues tibrough mediafioxa.

"24. On September 16, 1999, the Respondent
+uroFe to M-s. Egchenwaid 3-efusing to submit ffie
dispute to mediation a-ad again demandu^g that
she retract her allegations agaixEs#: him.
Additionally, in that let#er, the Respondent
reiterated his position regarding his authority to
reiea..sm confidential infoxmati^ir

'As far as releasing any formerls p:c-;cv:ileged
information to whomever inight have a use foa-
gt:, I am on firm ^e-zal footing. Kansas R-ules of
Profess:ional Conduct 1.6(b)(2) states t-r.at-

`,A lawyer may reveal such [privileged]
information to the extent the layryex°
reasonably believes necessary: ... to establ.:isb.
a claim or defense on behalf of the lawyer in.
a controversy between the lawyer and
cCAent .o..Y? S

"25. Ms. Elchanwald declined to reta-a^^ her
5tntegne-Luts as req-aested b-ir the Respondent. Oa.
September 27, 1999, the Respondent filed suit
against Ms. Eichenwald ia the District Court of
Johnson County, Karsas, case number 99CI2749,
allegiug defamation„ i-avasian of privacy, and
tortious interferencu with a business relatiar^shzg).

"26. On September 29, 1999, the Respondent
wrote a letter to courisel for ^&. Srna11. t'he letter
con#i3-nxed a prior conversation between tt¢.c
Respondent and defense counsel, James Barton.
In that conversalion the Respondent offered to
provide defense coin.sel with negative
information regarding Nlsa Eishenwald, if they
could r-ea.cli a settlement agreement regarding
Bryan's two ^^ahiing clients in, the malpractice
litigation.

"27. On September 30, 1999, the Respondent
self-reported his romantic and sexual relationship
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with Ms. Eichenwald to Stanton A. Hazlett,
Disc%plinaey Administrator. Jr^ his letter, the
RespondeExt denied that he ^^gaged in
misconduct and informed IVIr. Ha.7lett that he
expected Ms. *(47 ^ichanwaid to file a
discipdnar}{ complaint against him.

"2$. On October 6, 1999, Lynne J. Bratcher
ffled a com.pI.aisit with the Discip)in^,
Administrator. Thereafter, on November 1, 1999,
the Respondent provided ha.s ^r.r^itten response to
Mls. Bratcher's crmp&aint, In addition to his
comglaint the Respondent provided a la.r^e
volume of persesnal. infoxmation regarding Ms.
Eaclienwald that was unnecessmy to respond to
the complaaret, includi¢i,g 'a copy of a petition to
fares;l.os^ on Ms. &;iche3xwafld's gr^a-admod-zer's
house.

"29. In October, 1999, cou-asel for Mr. Sman
independently obtained a copy of plaintiffs
Petition for Damages in Bryan -v. Lichenwald and
obtained negative infomza^on about ms.
Eichenwald disclosed by the Respondent ix,. ]ais
peti.tiane Counsel for W. Small l.ate:r subpoenaed
and deposed d•ae Respondent. and obtaiued
additional negative information about ^.
Eichmwa.Ld by the Re,spondent. The Respondent
was listed as a. witness for Mh Small iin bis
defense against Ms. Eiebeawald"s malpractice
claim. (The Respondent previously informed
counsel for W. Small of the existence of Bryan
R Eichenwald)

"30. On October 25, 1999, the Respondent
filed a motion to sever Ms. Wvrffiiugtan's case
from. Ms. Eichenwald's case. Paragraphs 5 and 6
of that motion were as foHows:

`5. Because of the allegations made in. Bryan
v. Ezcheazwvald Mr. Bryan may become a
wimess for defendant Stephen Bradley Small ar,t
his case against NTs, ^ichenwald.

"6.... Any attck. on Ms. Eichenwald's
credibiiity . could also uu^';^irly influence ^^c

10 2014 l'hvmson Reuters. No Claim to Oxig. US Gov. Works.
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jury against Ms. Worth;ngtan.'

After counsel for Mr. Sm.aU dbjected to the
Respondergt's motion to sever, the Respondent, on
Yavember 8, 1999, fited a reply. That pleading

contained the following assertions:

`3. Since the termination of Mr. Bryan's
representati.on. of Ms. EiehertwaTd in her case
against her former eiytinsei Mr. Small, Ms.
Eichenwald has now been siaed by her other
fcrEner counsel, Mr. Bryan for making
deffa-sxato?y claims of stalking a.nd. tbrea#s
against 1W. Bryan, claims very simffar to those
Ms. Eichenwald pmviou,sly made against both
^&. Shine md tS/6x.. Ste:n in the Kragelys case.
Because Mr. Bryan is suang; his former client, it
remains to be determined what information Mr.
^"33wan, will be allowed to use to prove bis case
against Ms. Ei.chenwaId. A ruling of the Court
in Bryaxn v. Ear•henwald on this issue could
have an adverse effect on Ms. Eichenwald's
credibility. It is unfair and prqjixd.acial. to make
Ms. Wortlm^on suffer for anv creaiabelity
^roblenis that may arise for Ms. Ei&nuval.d.

`5. The stalking and harassment charges
made by plaintiff Ei.chenwald against her
former counsel, a-ad plaintiff Waithin,gton's
current counsel I'Jfs, B:cyan, could become part
of Mr. Small's defense in this case. Should this
happen, plaintiff Wortbington`s case agaiDst
W Sirxail would be unfairly prejudiced by tbe
credibility problems Ms- Eiclienwa.id may have.

`7. It is unfair a^d prejudicial to Plaintiff
Worthimg^ton`s case to have it associated in any
way w& Nls. Eichenwald. Ms. Eichenwald
does not appear on plaintiff Worthington's B-ulu
26 disclosure stateinent filed with this Coua on
October 1, 1999, and plaintiff Wot^ingtor^ has
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never intended to use any testimony from Ms.
Eichenwald to suppaTc her claims in 6is case.
Plaiut.iff War'^^^n plaias to file a Motion in
Limine regarditig Ms. Eichenwald. It is
prejudicial and. fundamentally m.^ak to
p1^tiff W€arffiirxgton to have her cIaBrze rest an
the credibility efMs. Eichenwald..'

"3 1, Following a fmdir^^ of probable cause
agaiaxst the Respondent, the case file in this
disciplinary proccesiing, became public ;e^cord
pursuant to Kan. Sup.Ct. R. 222(d). Counsel foe
My. Smafl obtained a copy of the entire
disciplinary file, s.nciuafliug*648 iaoxmatgon
relati¢xg to the representa.taon of Ms. Eflchenwald
by the Respondent. ('€he Respondent preViously
informed counsel for Mx, ^mafl of the
discipaary case.)

"32. Ja December, 1999, the Respondent
discovered i6bxmation that gave Tise to a cause
of action against Ms. E^chenwa.l&s employer,
Nordstrom, Inc., for negligent supervision of zts
employee, Ms. Eichenwa1.d.o 1`he Respondent
contacted Nordstrom's coumel and offered to
forego a lawsuit against NTrsrdstrom. an exchange
for M.s. Eiehe^^waid's termination and a letter of
apology. Nordstrom refused.

"33. in December, 1999, the Respondent
vol^tmtariiy dismissed his lawsuit in the District
Coa^ of Johnson County, Kansas. Through
counsel, ;h.e Respondent reffled his case in the
United States Distzct Court for the District of
Kansas. 'I'his case was entitled Dm4d M. Bryan v.
1-feTene EachenwQld and Nordstrom, Inc.r No.
99--2543-(--M, 2001 WL 789401.

"34. Both Ms. Eiclienwaid and Nordstrom
atterxpted to in-vroke cIaims of attomeymcla.ent
privilege as to n^ga^ive iefe^rmati¢^^ about Ms.
Eichenwaid which the R.espo_ca.dent possessed. All
pztties subrcagtted an agreed-upon. Motion for
Protective Order. The ^ouft denied th.is motion
and 3xo protective order was ever entered.

C^ 2014 TboErason.Reuters. No Claim to Orig. US Gov. Works.
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"35. On June 24, 2000, the COae-a zu BrYatz v.
DcherrwaTg et ad., issued aa order iri which it
denied Ms. Eiehenvval.ds attempt ^^ invoke the
at^omey-client privilege and the rule of
confidentiality as to negative in.fo:cmatiorz in the
possession of Ohe ILespondent. The ^outt m1ed
that s-ach information could be properly disclosed
by the Rasprsnde3nt to assert either a claim or
def'eErse regarding the allegations made against
the Respondent by ?Vis. Elchenwal.d :iD. the .^ryan
v. Eicheraw^^rlcl case.

"36, After a &ongthy b.riefmg of all issues, the
court in Bayan v. Eichegiwadd et al., issued an
order denying the motions for suermary judgment
filed by botb. M^. E^^^^nwald and Noi-r^^trom,
lnc., stating in pe:ctinent; part, `a reasonable fact
f"mder could conclude that Naarclstrom, should
have 1'ares;eerz that plaiat^^`s reputation would be
injured by such statmnents.'

"37. Following demal of defendants' motions
for summary j-adgme:at the parties s^^ed in tixe
case. Ms. Ei.cheriwald and NorsaTom, paid the
Respondent $16,000.00. ^dditional€y, Ms.
Eichenwald provided the Respondent with a
written apoIogy,Y;

'Yhe hearing panel also made conelusions, of
law. The majority of the panel 1'oanel that Bxyan b.ad
v-iola.ted KRPC 1_6(a), 13(b), 1.16(d), and 8.4(a).
Panel xr3.ember M . Warren McCamish dissented
from soine of the panel`s ^mdFngs and z3id not agree
wath. t..^^ ^iid1n.g- that Bryan violated 1; F-1°C 8.4(a).
Ihe heariug panel, after considering aggravating
and mitigating factors, unanimously recommend
published censure. Bryan took exception to the
hearing panel's fmdings 'o1' fact and conclusions of
law.

Bryan argues
interpreting KRPC
and (3) refusing 4i
s uramau-v jadgment.

the hearing panel eiTad in (1)
1.6; (2) making &dings of fact;
o consider Btyan's motiora for

KRPC l.6
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[1] interpretatio-u of the Kansas Rules of
Professional Conduct is a question of law over
which this cour.t has unIixaited review. ^'trx^e v.
Dim^las, 267 K.an. 65, Syl. 1 1, 978 P.2d 891
(1999); Buugh v. BaugFe, 25 Kan.App.2d 571, 875,
9-73 P.2d 202 (1999).

KRPC 1.6sfates:

"(a) A lawyer sball not reva %rixcr.Erxa.tron
c-elatirig to representation of a client unless the
cliciat consents after consultation, except for
disclosures that are impliedly authorized in order
to eany out tte a^^presemation, and except as
stated in paa-^^^h (b).

"(b) A laivyer may reveal such information to
,he extent the lawyer reasQr_tably believes
nece:ssary:

(1) To pz^e-ver-tt the client from committing a
(,rime, or

(2) to comply with reqairem.en.t, of law oa-
or^^n of any tribunal; or

(3) to establish a claim or defense on beiaalf' rr/.
the lawyer in a controversy bem^€^en the laioyer^
and tiae client, to *649 establish a defense to a
ci-imi^^ charge or civil claim against the
lawyer based i3pa^^ ^^ndtict in which the client
was involved, or to respond to allegati.rns i-rt
any proceeding concerning the lawyer's
representation of the client." (Emphasis added.)

Bryan ^antends the hearing pauLel erred in
intexp¢-et:az^ KRT'C 1.6 in the following ways: (1) in
f"mclia^g that ^ order for diselvsures, of confidential
information to be appr.opraa.te under KRPC
1.6s)(^), there must be a format proceeding
initiated; (2) in 1`a:ling to find that Bryan's
disclosures of iaforr.a.afiion to Grissoxn and
Nordsfir€snt employees prior to filing suit against
E%^^emwald for defaanai:.ion were reasonable under
the circumstances; (3) in finding that Bryan wa.s not
authorized to reweal tl-e fact he possessed ^egat¢.^e
iafomataon regarding Eichenwald's credibility and

0 2014 'rhazrason Reuters. No CIaiin to Orig. US Gov. Works,
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the existence of the defamation suit after it was
E14, and (4) pn, finding tJ^a#. Bryan`s duty to his
former client outweighed his duty to his cas.grent
claelit.

First, it is iraprsztarxt to note that the panel made
the fal@o-wing conclw-ions of law:

4L1. 'flxe ^'9iseipl.ina,rlv Administ3•ato3- alleged that
the Respondent violated KRPC 1.6.... The
purpose behind KRPC 1,6 is to encourage clients
to ftilly and ffmkly co:eura^ticate with their
lawyers, ^^en. -wben to do so is embarra.ssiug or
1egahy damaging. Kansas Commeat to KRPC 1.6
- `T^^ confidentiality nale applies not irxer.^^y to
mattp-rs commurti.cated iri ' confiaence by the client
but also to all information relating to the
representation, whatever its source....' U. Finally,
s[tJbe lawyer must make every effort practicable
to avoid unnecessary disclosure of irEfoma.tion
relating to arepre:sentatian.' ld.,9ee al.re) Harris v.
The Bcrldamare &n €^`a., 330 Md. 595, 608, 625
A.2d 941 (1993) (Rule `1.6 shgtE1d be read to
protaibit to those needless revelations of client
%nf.brmation. that incur some risk of harm to the
client.').

"2. in determining whether the Respondent
violated KRPC 1.6(a), we mixst f"ust look to see
whether he revealed information reladug to the
represen.tatfon. of Ms. Eicher^wal.d. An brxpor€ani
aspect of this analysis is the meaning alid scope
of the word srevea)..' While there appears to be xeo
recognized legal definition of 'reveal,' Blar-les
Law Dictioxflafy, 5th Editao:Ea. (1979) defmes
'disclose' and 'disclosure,' 'Disclose' is defmcd
as `ftlo bring stat^ -vieYar by uncov^ringy to expose;
to make kmovm; to lay bare; to reveat to
knowledge; to fTee from secrecy or igpo:r,rc3ce, or
make known.' Id_ p. 417. 'Disclosr-e' is defined
as `[flelevatiou; the impartation of that wbach is
secret zyr not ^`nElly as.nder.straod,' Id.

`s3. 1¢' it is determined that the Respondent
revaed zn-forination relating to the
representation of Ms. EichenArald, then we r¢mst
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I^ok. to see whether the Respondent's conduct
falls within one of the exceptions found at KRPC
1.6(b)(3).... Each of the three iustances where
d:is.closnLre is pennatted by KRPC 7.6(b)(3),
requires that the disclosure be niade in some type
of legal fortEm: to establish a ela.zir.x, to establish a
de-fease, or to respond to all^ggations ia any
procced.img. Id The rule does not pemit
d?s^losum of information relating to the
representation in any rstb.er setting.

"4. In tbLis case, there appear to be fliv^
iiastances where the Respondent may have
revealed infozma.ti.on relating to the
representation of Ms. Eichenwald: (a) letter bf
September 10, 1999, to Ms, Grissoin, (b) letter of
September 11, 1999, to Kris AiJ.en arid Jennifer
Kna.pps (c) telephone conversation with James P.
BWore, Jr. shortly before SepWmber 29, 1999, (d)
motion to sever, filed October 25, 1999, and (e)
reply, filed November 8, 1999. In orde3- to
determiu^ whether the Respondent violated
KRPC 1,6, ^^ f-dets involved aza eacli dasclosm
must be closely examined.

"LePt^r ofg€ptemberft), 1999, to Mr: Gris,rrsrn
"5. On September 10, 1999, the Respond^iit

-wrote ^&. Grissom, counsel for Ms. Eichenwald,
a letter tbreatertzng to publicly re-vea.l damaging
information regarding Ms. Egchenwald., Enclosed
with this letter, was a copy of the Resporxderit9s
Febra.ax3; 25, 1998, lefter to Ms. Eicbenwaid.. In
the Respond.ent's February 25, 1998, letter, the
Re;spondent accused. Ms. *650 Eichenwald of
tbek ftaud, a3nd utitrathfclness- Wkaile the Kansas
Rules of Professional Conduct :c-equrred the
Respondent to rxEakE every effort to avoid
reveaag information relating to the
representation of a client, the Respondent
voluntarily did the opposite. By providing Nfx.
Grassaart wgtli the February 25, 1998, letter to Ms.
Ei.chezawald with his September 10, 1999, letter,
the Respondent vo]ua.taraly revealed information
r^^afing to the representation of Ms. EbcherEwatd,
in violation of KR.'C 1..6(A3. ile question then
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becomes whether the disclosure was lse.rm.itted by
KRPC 1.6(b)-

"6 Am Oregon dgsclp^^^ case, decided under
dac Disciplinary Rules of the Code of
Professional Conduct, addressed that issue. In re
H^. ,̂^'8nttra, 328 Or. 567, 983 P.2d 534 (1999), In
that case, l^uffman was charged wikh violating
DR 4-101(p) for writing a letter, to the client's
new counsel, that contained disclosures ttaat were
embarrassing and detximentaI to the 6Zent.

`°"e'. 1he Oregon version of DR 4-101(^'3) was
similar to ^'8I-'C; 1.6 and praAded as fo11owso

'(B) Fxcept when pematted under DR
4-101(C), a lawyer sha.ll ncst kn.owangly:

(1) Reveal a confidence or secret of the
law-yea':^ clientz

(2) U5e aca+n#"iderace or secret of the lawyer's
client to the disadvantage of the client.

(3) Use a confidence or secmt of the 3awy&s
clierit for the advantage oftxe lawyer.

`(C) A lawyer may reveale

(4) ^oiafadences (Fr secrets necessary to
establish a claim or defense on behalf of a
lawyer in a controversy behvecti the la.w-ye-r and
the client.,.o'

Id at 579, 983 P.2d 534 J'he casurt beld &s fiollows:

`... W^ fmd that the disclosures were both
^bana^sing and likely to be de¢iimental to
fffie client]. '(`he fact that t^- [Reslso-adent^
inade the disclosures to [the clientj`s new
lawyer does not alter the embarrassing arad
clletiinientai character of the disclosures.
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`We reject the [Respondent"s contention tb.at
his condLact falls under the exception in DR
4-1O1(C)(4). That excepRicsn. is IirFiited., by its
ternzs, to disclosures that are necessary to
estal?l.isli a claim or d.efera.se on behalf of the
lawyer in a corx€roversy between the lavyei- and.
the c13.ent. ne [Respondent] aJrea,dy had
estabigshed his claims agaiast ^s client], and
t.hexe was no gend.kng action. against the
accused lsy Rhe client] that required the
a^cused to assert a defense. The disclosures
were not required for the assertion of the
accused's legal claims that his 3ud,^^ents
agaimt [i^e client] were valid. The
[Respon+luull`s letter was little more than a
veiled a.t£errxpt to intimidate [the client] and rnis
new attorney] in order to deter thezr^ from
challenging the [Respondentl's jucf.gments. '('he
[Respondent] was not entitled to reveal Riie
clierit]'s secrets under DR 4-101 (Q(4)^'

1d at 581, 983 P.2d 534. In ffie ins$arxt case, the
disclosures made to Mr. Grissom were not
authoaized by KRPC 1.6(b).

"8. First, the disclosasr^^ were not made to
establish a cla:hn or defense in aay civil or
criminal case. At the time the Respondent made
the disclosures to Mr. Gs-issoin, there was no
pend-ing action between the Respondent and ?v7:&
Eichenwaid.

"9. Second, Ytflc disclosures were not made te
respond to allegations in any ^ro^^^^^,
CertamlyY at the hearing on ffi%s matter, the
Respondent argued that the, disclosures WCEe
made in response to allegations made by Ms,
Eichenwald and in an attempt to protect his
reputation in the legal communityo t^ewever,
there was no 'proceeding' as recluired. by KIQC
1.6(b). 'tb.e disclosures were simply made to
emba.mass IMs. Fichexiwald. before her new
attorney.

"10. Because the disclosures made to Mr.
Grissom were not 13-ccessarlr to establish a claun.
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or defense or to respond to *651 allegations in
any proceeding, the Hearing Panel concludes that
the Respondent revealed information relating to
Ehe representation of Ms. ^^cheaxvaal.d `zn. vioJ.atiax^
^^KRPC 1.6(a).

«L et;ter^ of;aeptbmi^er 1.1, 19.99, to Kris Allen and
Jeranifer Knipp

"11. On September 11, 1999, the Respondent
wrote a letter to N^r^rdsrtrorxg store manager. K-tis
A11erF and Nordstrom Loss Prevention Manager
Jerza.il`ea- Knipp. Inc1udiB.g a specific example, the
R.^^poxident disclosed to Mx. Allen and Ms.
Kiaipp ffia.t the lteslaondent has a hi.stoxy of
makix^g false claims and accusations of stalking.

"120 The RespoxE^^iit`s disclosure that Ms.
Eiclbenwalsl has a history of making false claims
amounts i:o revealing information :relatirxg to the
a-apreseDta.tioxa of Ms. Eichenwald. And, because
the disclosures were not saathoxized by KRPC
1.6(b), the Hearing Panel concludes that the
Respondent violated KRPC 1.6(a).

"Telephone Comrersation wit^i JaffaesPa Barton, Jr.
Shortly Before September 29, 1,999

"13. Pnor to September 29, 1999, the
Respondent affe-red to provide Mr. Baxloza,
coamsel for Mr. Small, with negative information
relating to the representation of Ms. EF^henwaJ.d..
The Respondent made the offer tp Mr. Bztion
conditioned upon reaching a settlement
agmexrxent beneficial to Ms. Wox clx4rxgton and Ms.
Fuller and deftimen.ta2 to Ms. Eichenwaid. The
offer to provide Woxmatiora, xa violation of
1^^IC 1.6(a), was reliised by Mr. Bzrton.

"14. K-RPC 8..4(a) provides that it is
pi-efesszonal misconduct to `[v]ia^lat^ or attempt
to violate the rules of professional conduct.' Id.
lu the criminal law sefting, the Kansas legislature
-has defined 'attempt' as `aay overt act toward the
perpetration of a crime done by a person who
intends to commit such crime but f0s in the
lZexpetxat3.on thereof or is prevented or in^ercepted
in execaal-zeg such crime.' K.S.A. 21-3301(a).
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Thus, to find that the Respondent attempted to
violate KRPC 1.6(a), the Heax-ze).g Panel would
have to fi-axd tkiat tb.e Resps^ind4nt comnitted an
overt act toward the violation of KR-PC 1,6( a)o In
this me, during the telephone convezsat?oax with
Mr. Batton, the Respondent ^f-f^^ed to provide
Mr. BaAssn with ijaformati.on ixl violatirsn of
KRPC 1..6(a). The offer of information is an overt
act done toward the perpetration of a violation of
KRPC 1.6(a).

"15. By offering to reveal ia^'oxmation relating
to the reptesbntatiaan of Ms. Eichenwald, the
Respondent, again, sought to do the opposite of
what the Kansas Rules of Professional Cararl-a.ct
require him to do. The Respondent's ethical
obligatio¢3, to Ms. Eicb.envaaJ.^ corit:nued after she
euded their personal relationship. The
Respoxadent's ethical oblegataon to Ms.
Eicb.enwafd continued after he `fiired' her as a
claejat. The Respox3.dent'a ethical obligation to Ms.
Eichenwald was to make every effort to avoid
revea.lin- information relating to her
representation. Because. the kl.es^ondeixt
attempted to violate KRPC 1.6(a) by offering to
reveal infoxxnatiox3. relating to the repre:sentatiox3.
of Ms. Eichenwald to tN& Bartoxa, the .^leax^g
Panel concludes that the Respondent violated
KRPC 8.4(a).

"Motion to Sever, Filed October 2.5, 1999 and
Reply, FiledNtrvembea° €3, 1.999

"16. On October 25, 1999, the Respondent
f1e¢i a motion to seve¢- Ms. Wortbaz3gtau.`s case
from Ms. Eichenwald`s case. After counsel for
Mr. ama1i objected to the Respon.deniYs motion to
sever, the Respondent, on November 8, 1999,
Med a repLy. ln. paragraphs five ax3d six of the
motion and in paragraphs ffime, five, and seven
of the reply, the Respondent disclosed the
existence of Bgan v. Eic3rerx.vald and alleged that
Ms. Eiclxerxvuald's credibility co-cild be attacked by
cal lmg .b.im as a witness.

"17. CiearlY, the inclusion of this information
in the pleadings constitutes a violation of KRPC
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1.6(a) ia that it amounts to re-vealing :-nfor^ation
relating., to the representation of Ms. Eichenwaid.

"18. Thus, the J.-Iearing Panel must consider
whether the Respoaiden.^ was auYI3.orized*652 to
disclose the ^^^rmation relating to the
rep-esentation of Ms. Eichenwald in YIae modi^^
to ^evex. At the hearing on this matter, the
Respondent aegixed that irf order to protect -Ms.
Worthington's cause of action, he had to f`i^e the
motion to sever. Additionally, the Itespvraden^
argued that in order to ^e suceessfal in obtaining
a^evexan.ce of the cases, he had to disclose the
existence of Bryran v. Ecchemvald and Ms.
I;icb.enwzdd`s credibility problems. Urafoztmaie1y,
the Res^pond^nVs legal analysis was wide of the
niark..

"19. KRPC 1.6(a) prrshats^^-, the Respondent
from disclosing the information relating to the
representation of a ^lian^ im1ess it falls within
one of the clearly deliricated exceptions.... The
Respondent was not authorized to reveal the
existence of Bryan v. Eichenwr.iZr,^ and the fact
that he possessed negative irxf.ox^jaation, regarding
Ms. Ezchenwald's crede.I+ahty because the
disctassuz^e was not made to (1) establish a ^lairza
or a defense in behalf of the Respondent in a
controversy with Ms. Eichenwald, (2) establish a
defense to a criminal charge or a civil claim
agai^^t the Respondent based upon co3xdiact in
which Ms. Eicheaiwaid was involved, or (3)
respond to allegations in a proceeding regarding
the Respondent's representation of Ms. Eichenwald.

"20. TIic Respondent made the d;isclasurc-s in
flne pleadings to alert Mr. Small and his counsel
to the existence of Bryan v. Eaehenwaid and to
put them on iaotice that the Respondent had
inf'ormation regarding, Ms. I;g€;heawa1d'^
credibility. 'ahe T4ausa;s Rules of Professional
Cotiduct do not authorize thp, d:isclosua-, of
hx:^^rmataon relating to the representation of a
claerit in this r.egarde Accordingly, the Hearing
Panel concludes that the Respondent violated

KRPC 1.6(a).
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"21. 'ihe Respondent stipulated that he violated
KRPC 1.7(b). That subsection provides:

s(b) A laiwyer shall not represent acAierqt if
the representatiQia of #Iha# client may be
materiaUy limited 'Dy the Iawyees
responsibilities to ziother client or to a third
person, or by the lawyer's €^wa interests, unIess:

(1) the lawyer reasonably believes the
representation will not be adversely affected;
and

(2) the client consents after consultation.
When representation of ma1Eiple clients in a
single matter is undertaken, the consultation
shaa. a-aclude explanation of the implications
of the, common representation and the
advantages and risks involwed.a

The Respondent engkged in a personal
relationship with his r-lient, Ms. I;ichenwaid. The
Resgondenfs stormy relationship with Ms.
Ei.che.nwa.&d. niat^rialiv limited his representation
of Ms. Eacheaiwald as well as his relsresenta#i^n
of Ms. Wo3.chLingtczn. Accordingly, the I-Iearing
Panel concludes that the Respondent violated
KRPC l3(b).

"21. 1.'"'̂e, T3isci-oiina.y A.zm:iaistrator also
alleged that the iespondeat violated KRPC
1.1 f){d}. That subsection p^ovgdes:

°€Jpon termination of representation, a
lawyer shall ta1^.c steps to the extent
reasonably practgcable to p3-^tect ta, client's
interests, siaeh as giving reasonable notice to
the client, allowing time for employment of
other counsel, surrefideri^g papers and
property to which the cJ.i^it is en 'Litled and
refunaling any advance payment of fee tbzt
has xaot been eamed. Ile lawyer may retain
papers relatio.g to the client to the extent
^^iiaitted by other Iaw.'
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D3e Respondent failed to ta;.e the ^^eps accessary
to protect the interests of Ms. Eichenwald when
he disclosed confidential infazmati.on to Nlr.
Grassom, Ivir. Allen, and Ms. Knipp, wben he
filed the moti.on. to sever and the reply, and when
he offered to provide counsel for Mr. Small with
e^vid.ence. Stich evidence could have been, and in
reality was, used to Ms. Ficherivaald`s legal
detriment. Accordingly, the Heaiiiag; Paexel
concludes that the Respondent ^ol-aYed KRPC
1. 16(d).

"21 KRYC 1.5 is d.esign.ed to shield clients
from the improper disclosure by their la^-yers of
informatioz¢. relating,to *653 their repre:sentaticsu.
Instead of recognizing KRPC 1.6 as a sb.ield for
Ms, Eia:henwa&d, the Respondent repeatedly
ffimates^ed to improperly use tkte exceptions to
that rule a^abnst Ms. Eichenwald. Throughout his
cammunaca.&ions to ^&,. Ei^^enwa1d, beginning
with his termination letter of February 25, 1998,
mr^ continuing tbrough the September, 19'39r
correspondences, the Respondent threatened to
disclose information, including bis Feb:ma,ry 25,
1998, ]efter, containing allegations of theft and
fiaud, to `whoza.ever might have a use for it.'

"25. '.(`he facts of the instant case in Lhat regard
are qizite similar to the facts in In re .Brreltex; 1.39
Wash.2d. 81, 985 P.2d 328 (1999), where a
Respondent wrote di.e following letter to his ^hem;

`[I1f we are not pa.%d in. fiiil by October 15,
1991, we will file suit fb^r the fees. Ya-u
shatald uaderstand that if we are forced to file
suit, you forgo, the atl:omey-client privilege
and I would be forced to reveg that you lied
on your stateme-uts to the IRS and to the bank
as to your fmanc%W co-ndition. 1."^'s would
enttaii disclosure of the tapes of our
conversations about your bid.c^e-n asset,s.
There is a federal statute 18 U.S.C. § 1001
whi.cb. provides for up to one year in jail for

such ^eijury. I'be choice is yours.'
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le-I at 90, 985 P.2d 328. In that case, the
Washington hearing panel fvund that the letter
constituted a violation of rule 8.4(c) because it
amounted to a misrepresentation of the
applicability of rule 1.6. The court went on to
examine the scope of ra.ia 1.6 as follow&-

.,. However, he wonild ceftain1y not, a.s lie
claimed in his October 1 , 991 letter to Withey,
have been x" furced to r^ve-al that you lied on
your statements to the IRS and to the Pnank, as
to your fmanci.al condition." ..At is a leal) in
logic even to claim that such a disclosure
could reasonably be m ad.e v^luntaffly, ...'

Id ae 91, 985 1'.2d. 328. fin the instant case, the
£tespondent was not requpred or autb.orized. to
reveal the iafarxeati.6xt relating to the
representation of Ms. Eichenwald, other tban to
^stab•lish his claim for defamation. Clearly, the
Respondent either misinterpreted KRI-IC 1.6 or
misrepresented. KRPC 1.6. l:f the latter is true,
ther.t the Respon41ent, although not ebar^ed with
siieb. a vzola^on, would be gcfity of a violation of
KRPC 8.4(c). The IIeaxing Panel, liawevex,
points out these matters not to find a-a uncharged
violation, but rather to instn3ct the ILespond.ent
that his -unders2an¢ 'n^ of KRPC 1..6 is wrong."

The heafing panel also noted in a foataot^ to
Conclusioai of Law 1 18 that Bryan completely
^gao^^^ the fact that he b.a.d a continuing ethical
obligation to ^ichenwaid. The paa.^l noted that in
order to comply with the KRPC while protecting
the riiterests of Eic;benwald and 'WoTtb.b^^ton, Bryan
should have wzttkdmwn from a-epresentatao-u of
Wcsrtlnington or, alternatively, filed a moticaix to
sever that did not disclose information retatirxg, to
the representation ofEicb.enwval.d,

The hearing panel made the foi1awing
r^coniaz^^rida.tzon.

65In anakiug this recommendation for discipii3ne,
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the Hearin.g Panel considered Ehe factors outlined
by the American Bar Association in its Standards
for Imposing Lawyer Sanctions Oiex^einafter
`Standards). Pursuant to Standard 3, the factors
to be considered are the alut-y violated, the
?awyer's mental state, the potential or actu.al
injury caused by the lawyer"s misconduct, and the
existence of aggavati-ug or mitigating factors.

« Duti^s Violated The Respondent violated his
duty to his clients to avoid a conflict of interest
and to protect confidential information.
Additionalty, the Respondent violated his duty to
the legal profession to mai-utain personal integrity.

zG Men& State. iY^e Respondent knowingly
violated his duties.

" 1njz¢ry. 1u this case, Ms. Eicb.en-wald suffered
an actixal injury. The Respondent repeat:edxy
p:rovided information relating to the
a-epresentation to others. The disclosure of this
information r-aused actual i-ajury ' to ')%ols.
Ezcher^wald. Altherugh smprsssilfie*654 to
qua.ntijfy, the legal profession also suffered an
actW iajwy as a result of the Respcrzdeat°s
misconduct.

`^ Aggravating or Mitigating Factors.
Aggava.ting circumstances are any
considerations or factors that may justify an
increase in the d.^gw of discipl3ne to t^^
^uposed. In reaching its recommendation for
elisciplirte, the ^^earing Panel, in this case, found
the following aggavati.r^^ factors present:

xs Serfish Motive. 'Me Respond^nfs motive to
commit the misconduct was based. pii.rely on
selfishness and vi-a-i€ictFver-iess. This case ...
exemplif-ics why it is inappropriate to becozaxe
involved wit1i a chNnt.

`s ^e,fusal to Acknowledge the WrongAd Ncztare
of his Conduct. While the Respondent a.duai.ts that
he violated KRPC 1.7, he adamantly deaiies that

Page 16

disclosing information relating to .'&.
Eichenwald was inappropriate or in violation of
the Kamas Rules of Professional Conduct.
Certainly, with the passage of time the
Respondent should be able to step back fTam the
pez so3ia1 sztuaticrt he #'^uad himself in and
acknowledge that he sb.oulel not have disclosed
information regarding Ms. Eichenwald to others.

^'Nii.tiga.ting circumstances are any
considerations or factors that may ju,tify a
reduction Eri the degree of discgplne to be
imposed. In reachi-ag its recommendation for
discipac, the f1earing Pauel, in ttii.^ case, 1'^iirad
the following mitigating circumstaiices preserEt,

" Ab.sence oj' u Prior Disc;zplinary Record The
Respondent has not previrstLsi;y been ¢iis^ip:^ed.

" I'x^exper1ence in the Practice of Law. The
Respondent was adxeiitted to the practice of law sti
Missouri io. 1995 and in Kawas in 1996, At the
time of the ni%sconduct, the Respondent was a
new la^-yer. However, the iaexpeaience in the
practice of law did not contribute to the
misconduct in Os.xs case. Ihe misconduct in this
case is based completely on the poor judgment of
the Respondent.

" Previztm Good Character. At the hearing oa
tWs matter, coumsel for the Respondent, Na-..
J-Ziifft informed tlfle Ylea.riug Panel that the
Respandentis a good attomey.

"Tn addition to the above--cited factors, the
Hearing Panel has thoroughly ^xarniraed a--ad
consadered. Sta-adard 4.32 aEid Standard 7.2.
Standard 4.32 provides that s[:sJuspenszora is
generally appropriate when a ia^rr-yer knows of a
conflict of interest md does not fully disclose to
a client the possible effec#: of that conflict, and.
causes injury or patenval i-ujtiry to a client.'
Standard 7.2 provides that `[s]usper;slon is
generally appropriate when a lawye¢- krEo-wingly
engages in conduct that is a violation of a duty
owed to the profession, and causes inju3y or
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potential injwry to achen#, the public, or the legal,
systerra.'

"Although the ABA Standards seem to indicate
that the Respondent should be suspended fxom
the pracde^ of law, the Hearing Panel
unanimously recommerxds that the Respondent be
censured by the Kansas Supreme Court. 'I'6.e
1Iearkg Panel mak-ea this recommendation based
upon the recommendation of the Disciplinary
Administrator. '1^^ Hearing Panel fa?-ther
r.ecQmnriexid.s that the censure by published in the
KUfASS.ss, Reports ."

Formal Proceeding Requirement
[2][31 Bryan co;cakeald3 that the hearin; panel

erred in fmding that befor^ disclosures of
3-ufora-uat^oii obtained during representation may be
appropriate under KRPC 1.6(b)(3), there must be a
formal proceeding initia9:e& In support of his
contention, B^yan cites to numerous autlxorfltiea foa-
tb.e proposition that the la.wyer"s right to respond in
self=defenae arises when the assertion against the
lawyer has been made and tktat the lawyer need not
wait until an action or proceeding has been
commenced to respond.

1`he Discaglinary A4^amfstrator agrees wi.kb.
Bzvan's interpretation of KRPC 1 .6 in that a.n,
ado^^y does not have to wait untj1 the
^^mraencemer^t of an action or proceesing before
using information to protect himself or herself and
concedes that the bearirag panel's finding that Bryan
violated KRPC 1.6 b^cau,se there was no pending
action between ^rym and Ei.cbea.vrald was in error.
See Conclusions of Law 3, 8, 9, M The
Disciplaaary*656 .A.dmixii,b-a.trr maintains,
however, that the panel's finding that Bryan
violated KR-PC 1.6 was also based upoax its finding
1rfa.t the disclosures were rxcakic fiimply to eza.bar}-ass
Fi.cb.enwald. In making dEi.s assertion, the
Discipaary Administrator is refara-iug to
Conclusion of Law ^ 9.

The Disciplinary Admi^^strator asserts that the
hearing panel's fln.ding that Brya.ra. violated KRPC
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1.6 was correct because Bryan disclosed
confidea.tial infnrF:rsatsrsn heyond -wb:a+; ";e ,^
necessary and allowed -under KRPC 1.6Cb)(3). To
support this arglarnent, the Dis,;iplarta.ry
Admangs4ra.tor relies upon the Comment to KRPC
1.6 , ^^aach states in part:

"Where a legal claim or dis^^pLiz3.ary charge
alleges complicity of the lavyerr in a cleent's
conduct or other misconduct of the lawyer
involving representation of the client, the la.uayei-
na.a}+ respond to the extent the lawyer reasonably
believes necessayr to establish a ^^ef'^;r^^e, s."be
same is true with respect to a claim involving the
conduct or representation of a fonner cti.exit. The
lawyer'a right to respond arises when a.-a assertion
of such complicity has been made. Par~agrapb.
(b)(3) does not require the lawyer to await the
commencement of an actioii or proceeding that
charges such complicity, so that the defense may
be established by responding directly to a third
party who has made such atfl assertion. The r%ght
to defend, of come, applies where a proceeding
has been commenced. Where practicable aud not
prqjudicial to the lavqer's ability to establish the
defense, the lawyer sherol6 advise the client of the
third party's assertion and request that the client
respond a.pprs^piia.tel.y. In any event, disclosure
should be not greater than the 16myer reasonably
bsedioves is necessary to vindicate innocence, the
disclosure should be made in a manner which
limits access to the information to the tribunal or
other persons having rx need to know it, and
appropriate protQct-xve orders or other
arrangements should bg sought by the 1awyer to
fhejr.^llest ecientpr€ac%ica61e." (Fmphasis added.)

In his reply br.i.e^ Bry¢n asseits tb.a.t his
disclosures of confidential information to ^'^issom
and Nordstrom employees were reasonable. He first
argues that these disclosures were reasonable as a
znaitex of law because the United States District
Coud of-Kansas in Bryran v. Eieher-vald, 2001 WL
789401 (D.Kan_2001), elete:rminnd that Eachenwald
coTild not Prevent Bryan fToutt disclosing formerly
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r-onfidential negative infarrnation in sel.f defense,
arad later determined, iEi denying Eichenwald's
moai.on for summary judgment, that Bryan's clainis
were supported in fact and in la^,

Additioray, Bryan argues that the hearir}^
panel based its finding that he violated KRPC 1.6
solely upon the lack of a formal proceeding at the
time of disclosure. In support, Bryan relies ixpon a
footnote in t1xe; panel"s decasio3i in wiuch the panel
stated that the disclosure made by Bryan of
isiforgs3.atiora gained during his representation of
Eiclzenwald in filijag his r^^^amatzcia suit wa-s
bseleartv pe:truitted by KRPC lo6(b)(3)." Bryan
accuses the Dascipiina.iy Administrator of
attemptFng to read into the panel's decision aii
additional fmding that disclosure was beyorxd what
was reasonable. 'nx^.̂ s, Bryan asserts that the paael
made no fmdang as to the reasonableness of the
disciome.s and that the matter should be dismissed
because the disa;losxires were reasonable as a matter
of law and clearly reasonable under the ficts of the
case. Furthermore, Bryan cor^tends, the fiml hearing
report does anot contain the necessary factual
findings to -support the violations faimd by the
panel. Alternatively, Bryan asserts that he is
erititied to another heari-ag before an impartial panel
to determz^e. whether his disclosures we3-e rea:soiaable.

In reviewing the conclu,sgom of law of the
panel, it is di^r-ult to conclude that Bryan's
disclosures to Grissom and the Nordstcom
employees were reahonable; ttfl^refore, they
constituted violati.ons of KRPC 1.6. We note that
the panel relied upon the erroneous beAief that a
formal proceeding was riecessaxy before dzsel.csiares
in self defense could be made 'agasler KR-PC 1.6.
Under tte eircerastances„ however, the disclosures
to both Grissom and the Nor^strofn efnployees
exceeded'^656 that which was reasonably rFea:essary
for him to defend against ^ichenwal.s(.°s allegations.

Post-Fi(ing ^'3xsclos aires
(4) Bzyar^ next takes issue wilh the panel's

conclusion in Conclusion of Law 19 that he was
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not authorized to e-eveal the existerace of his
d^famatioia suit agairxst Eicshenwald and that he
possessed negative information regarding
Eich.enwald's credibility. In essence, Bivan argues
that oEi.ce this irifomiation was found to have been
proper^y disclosed, aff subsequent disclosures were
appropriate. Bryan asserts that information
previously disclosed to the general piiblac in court
pleadings does not a-etain. any confidentiality that
would prohibit subsequeut di,sclosE3re of that
irxfarmataoa. lrt suppoM he cites St<<1e R ^^ears,
246 Kan. 283, 297, 788 P.2d 261 (1990), where ffiis
eoarit recognized that under. K.S.A. 60-426 a pae-tial
waiver of the attomey-cl.zent privilege constztat^s a
complete waive^ of the privilege as to the entire
subject 3rEatter.. Bryan contends that the Dasciplinary
Administrator is " 'picking and choosing' " and is
incorrectly fixed ort the "use" of the information
that was properly disclosed rather than the fact the
infonnati^n had been properly disclosed. The
Disciplinary Administrator dasagr.ees with Brya.ifs
zssei'dons that he was entitled to reveal the
information because it was kdready a matter of
p^^blie record, distinguishing Sgeears from the facts
of this case.

Spears involved attaamey-elicat privilege rather
than the ethical rule on e€^^fldent^^.lat^. ibe
Comment to KRPC 1.6 states:

;` I'he principle of co:efi.demiality is given effiect
en two related bodies of taw, the attomevelien.t
privilege (yhEch includes the work product
doctrine) iin. the law of evidence and the rule of
confidentiality established in professional ethia:s.
'I'he attomey-clieiit privilege applies in judicial
and other proceedings an, which a lawyer nxay be
called. as a witness or otherwise required to
produce evidence concerning a. cli:ent. "The rule of

confidentiality applies in all
situataew atfaer tha-a those where evidence is
soiight from. the lawyer p.liroa.gh compulsion of
law. Ih^ confidentiality rtale applies not merely
to matters communicated i-n cmf-ide-nce by the
client but also to all aufcrtation a-elatiug to the
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representation, whatavez- its source. A lawyer
may axrt disclose such %nfamatacrx except as
atiffioxi.zed or r•^^luked ^ the Rules of
Pro#'essioual Coaxduct or odier lavv „

F̂51[61 '(he attorney-client privilege is nar3-OwlY
defined by the coua-#s-(ecause it wo¢k:s to deprive
the fa.ctfm.dex an, a case of otherwise relevaii^
^fomatiora. See Stata ex reL Stovall v. Merreley,
271 Kan, 355, 373, 22 P3d 124 (2001). 7'he ethical
requirement of confidentiality is, however,
interpreted braacily, with the exceptions being few
and narrowly limflted. Thus, Bryads reliance upon
Spears is misplaced.

'I'he, Dasciplhiary' Administrator contends that
even th^iigh Bryau was entitled to place into the
public record this sarrae ^ufor.-matiora in. filing his
defamation, sezztg Eicherawafld had an expectation of
confidentiality t1-aat would prohibit Bryan from
divulging the anfozxnatassr.f in her malpractice action
agaiDst Small. The Disciprinary Administrator cites
for support MC.^.' Orgeanization Ltca': v Br^egman,
542 F.2d 128 (2d Cir. 1976), (ORCY), a.nd. Kaufman
v. Kaufmar4 63 A.I3.2d. 609Y 405 N.'4"'.S,2d 79 (197$)-

In ORG, defense counsel was disqualified after
the plaintiff filed a motion to disqualify. Defense
counsel had prew^oiislv conferred with, an ir^dflvi.duaI
who was the frvnner vice president and former sg.--
ho-ase counsel for the plainYaf^ who later also
became counsel for the defendant, regarding the
defendaufs contract :e`̂ ghts against die plaia,.taff. The
defendaut's contract rights were the gubjevt of the
dispute between the plaintiff aud the deferEd;ant. The
ORG ^o-urt held:

4LI'he confiderttaaJ nature of the information to
which [the attorn.ey] had access in his fiduciary
capacity as house counsel is not dependent upon
whether it was secret from or known to [the
defendant] as a ^orpora.te officer and director. As
the court, strictly to be sure, expiained. in Fmle
7ndustries, Inc, v. Patentex, lnc-, [478 F.2d 562,
572-73 (2d Cir.1973))g quoting from H. Drinker,

Legal Ethics 135 (1953),
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*657 `('F)he client's pTivzl.e^e in corafi.dent%al
in.frxrniation disclosed to his altorney "is not
nullified by the fact that the circumstances to
be disclosed are part of a publir record, or diat
there are other available sources for such
information, or by the fact that the lawyez-
received the same information from other
sources.,5 ,

"The Code itself in EtkticaI Consideration (FC)
4-4 notes that

'(t)he attomeyLLclien.t privilege is r_aore limited
than the ethical obligation of a lawyer to guard
the confidences aud secrets of his clierEt, This
ethical precept, unlike the evidentiary
privilege, exists without regard to the nature or
source of snformataoia or the fact that others
share the Isnawledge....'

"'Even if, as [dxe attorney] assezted, all
confidentiafl information to which he a.s house
cotansel ha.d access was independently :tcrovn. to
,[tbe defendant] from his own employment or
from another source, £^R&s privilege in this
i.rEfonnati.on. as disclosed to its aLtomey ... is not
thereby nullified." 542 F.2d at 133.

In Kaufnran; the plaintiff iki a matrimonial
proceeding contended that the defendant's attorney
had a corf@nct of interest. Defense cour3.sel had
previously reFeseflrted the plaintiff in a different
r.aatrimoiaial proceeding and was privy to all the
facts a-ad cirr;umstan.r-es suuo-anding the plaintiffs
financial and matrimonial prob1ems, 'Y'he Kaujinaa^
court disniissert the attorney's clairn that all the
information 13e received was f'ror3i public records,
zel;i^^ ^^pon. ORG, and remanded the issue for an
evidentiary hearing on whether there wa,.s a conflict
of i-aterest. 63 A.D.2d at 610.

Bryart argues that these cases have no
application to t.6e facts of this case because neither
case involves the self-defeuse exception to
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confidentiality or the rights of and obligations to an
imoa;ent third party such as WortWngton. Bryan
contends that it is "absurd7 to th:ri€^: that
Eicherfwald maintained ^^^ expectation of
cor?fidentaali.tyT after he filed apeia court pleadings iri
ffie elefariatlon, action agai-ast Eachenwal& Bryan
asser^s that in this case :Ei¢;henwa&d`s privilege of
confidentkhty was "nullified" by the exceptions set
oa^t in. KRPC 1.6(b)^3)-

Althou.gh ORG and Kaufman involve different
facts, the cases are relevant because tbev address
ihe suMval of the ethical ^ity of caufislentiality in
instances where the irxforiration was avaiMbie
through other sources. The Comment to KRPC 1.6
states: "A lawyer may not disclose [information
relating to the repa-e:^entatiora] except as authorized
or requirud by the Rules of Professional Conduct or
o#13.er law." Bryan's da'scl.osaires in ffic motion and
reply involved information related to the
representation 'but were not reasonably necessary to
defend agairEst his claim of defamation.

Duty to Cumen# Client
[7][81 Al^^matavely, Bryan assetis that even if

disclosure of ffii.s information was restricted, the
attom^^s for SmaR were penons having a need to
know under the Comment to KRPC 1.6 and,
therefore, the disclosures were reasonable. Bryan,
supports Lds position by clakn^g that if the case by
Eichenwald and Worthington against Srnatl
renxained consolidated, his being called to testifwl
against Eicheriwa1d would negatively impact nit
only Eacherxwal.d, but also WoathlrEgton. Thus, he
asserts that his disclosures were necessary to allow
the actioia to be to severed. Bryan asserts that the
hearing panel's ^ommerxt that he should have either
withdrawn from the represeatatioa of Worthington
or filed a motion to sever that did not disclose the
protected information was unrealistic. Bryan
contends that withdrawal would not have altered
the result because he wcFWd have beera. obligated to
disclose to Worffiiagton's new counsel the existence
of his defamation case against Ei.ebenwald and why
it could damage Wortlilngtan`s case. Bryan points
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out that tlils same disc1osx¢re would not have been a
violation of the K-(^PC if pbe, inew attern-e.v qj3.
Worthington's case had obtained tWs lnfomxation.
from ffic publi.c recsarsl of the defamation suit and
cited it as grounds in s^ppaz ^ of a motaon to sever.
Additionally, Bryan argue s: that a motion to sever
that, did not disclose i£iformation relating to bis
representation would have failed because 11658
there was no other ground for severance to be
granted.

The Disz;iplina.ty Administrator noted that the
release of confidential uaformat%on to ^mtect one's
self is quite diif'e¢•eaat frcFin the release of
information to the disadvantage of your former
client and to ffie advantage of your cxarrent client.
II e Disciplinary Aaiministmtar agrees -wfth the
heae:in,g psanel's conclusion that Bryan should have
withdrawn fSo3n representation of Wordiingtora
rather then disclose cortfiaien#iaP information
regarding his fosmer client.

la Ms reply bri^^ Btyan contends the hearing
panel's and the .^iscgpaary Adzralnistrator's
conclusions amount to a detemi.ination that
Eichenwald's "already nullified claims of
confidentiality outwezg ,̂^ Ms. Worthington's
Cansiitititiona1 right to a fair ftial.,y

The duty of confidentiality eantiaues after the
lawyea:-cl.ient relationship has termlraated. Conment
to KRPC 1.6. B rya a`s wlttidrawal ftom
representation of Worthington would not 'lxave
required Bryan to disclose the basis fe^r the
withdrawal as Bryan contenzl.s. Bryart cou1d. have
served ^^c interests of botb Wcsrtbington and
Eichenwald by ^itktdrawl•a.g from the representation
of W^rffiington, rather tliaan sexvin,^ the interest of
WorEta.angton at Eichenwald's detriment.

The ctsuit notes ttie dissent to the final heariug
repceflt in wh%c1i M. Warren McCaFr.zi.sh dissented
fronx the panel's finding that Bryau's disclosures in
the motion to sever and reply were avpolatiaD. of
KRPC 1.6. i'+^cCaxr3as,h dissented. from Conclusions
of Law 16-20 in naaking this determination. The

s-' 2014 'E13.omson Reuten. No Clairn. to Orig. US Gov. XVorks.

http.,"lweb2.w^^tlaw.coml^rintfprin#stream.asp^,, ?vr-=-2.0&mt=Ohio&destination-a^p&prfI ..... 4/2/2014



Page 22 of 26

61 RM 641
275 Kan.1J2, 61 P.3 d 641
(Cite as. 27S .Kan. 202, 61 P.3d 641)

basis for his dissent o3s. this ground was that he did
tiot believe that Brv-an°s d3sclos-ore of infbu. ,.ntnrsn in
tl-.z^ motion to sever and in the reply violated X.RPC
1.6. Instead, McCamish viewed the disclosure as
being a disclosure of publicly available information
and a d%sclasim-e that was engaged in to fulf.zll
Bryan's duty to his current chent, Worthargon.

We fmd that Bryan violated KRPC 1.6 in
making the disclosures to Gr3ssom, the Nordstrom.
employees, and in the litigation against Small
because some of ffie disclosures were not
reasonably necessary to defend against
Eichenwa.ld.°s aecusataous. We conclude that B¢yan
w&s irE fact attempting to violate KRPC 1.6 in
offering to disclose "negative information."
'fherefore, we ^o kgr^e with dge heaiing panel's
fmding tib.at Bryan violated I^PC 8.4(a).

FTNDYGS OF FACT
[9](10](111 This couft has the duty in attorney

aiisciptiraaa^^ cases to examine the evidence md
determine for itself the judgment to be entered. r"n
re Rausclz, 272 Kara. 308, 320, 32 P.3d. 1181 (2001)
; In re Carson, 252 Kaii, 399, 406, 845 P.2d 47
(1993). Attorney misconduct must be established
by substantial, clear, convincing, and satisfactory
evidence. Sup'reme Cotar3: Rule 211(f) (2002 Kan.
Ct. R. Annot. 260); 1n re SQek; 263 Kai. 482, 489,
949 P.2d 1122 (1997); In re Smith, 243 Kan. 584,
585, 757 P.2d 324 (1988). A hearing paraers report
is advisory only, however, it will be given the same
dignity as a special verdict by ajuxy or the fmdarkgs
of atrial. court and waR be adopted where amply
sxistained by the evidence, or where it is not against
the clear weight of the evidence, or where ffic
evidence consists of slxarply coas.t'za.ctix.g testimouy.
.In rn. Wa11 272 K-an. 1298, 38 P.3d. 640 (2€302); In
re Carsor4 252 Kan. at 406, 845 P.2d. 47, '&'bus, this
coun is to examine disputed fmdFngs of fact arxd
d.etermine whether they are stippor€ed bv the
evidence. See In re Sech; 263 K-an. at 489, 94^ P.2d
1121

Bryan chailenges, the hea-dug panel`s findings
that were coBtemy to the stipulated facts. Bryan
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specifically takes issue with Findings of Fact 1113,
23, 28, and Conclusion of Law ¶ 15. Furthermore,
Bryan cnutenda ffiat the panel considered nximero3xs
trxafters that were brrelevant and wliieh affected its
impartiality, thus deia^^g him his right to d^ie,
process as guaranteed by both theUn%ted States an.d
Kansas Coastitations.

We note that in addition to the stipulated facts,
the he,ar;t^g panel also received into evzd^^^e both
parees` exhibits ivathout objection. Thus, the
hearing panel had additional facts contained in the
exhibits at its disposal in reachinsz its fmdin^s of
fact in this case. '1`herefaaxe, as lozeg as the patiei`s
fmdings were supported by the evidence before it,
the *659 fact the ^".andings are contrary to the
stipulated facts is ixreleva3nt.

The Disciplinary Adruhaistra'tor contends that
Biyagi's position on this issue is not relevant to the
ca-tart`s decision in this case. Hovvevei-z it). order to
determine whether Bryaez.`s claim has merit, each
individual fact Brya.n takes issue with must be
^xamined.

^*'iradin,g of Fact f, 13
Bryan contends that the parties stipulated that

Bryan had termimated his reYatia^whip with
Egchensarald because he believed that she had lied to
hinn; that he no longer believed her, and that he had
stopped representing her because a conflict of
interest became apparent. He asserts that the
language of Finding of Fact j^ 13 is contrary to the
stipulated facts. kle talres issue with the foiJ.c n ing
language in this f-indang of fact: "Because the
Respondent resented the fact that Ms. E%choriwal.d
was again ^^eirtg Mr. Opel, on February 25, I998,
tb.e Resportdent sent Ms. Eichenwal.d a letter
terminating his representation of her."

Stipulated Fact ¶ 9 states:

"On or abaa.t February 21, 1998, Respondent
1exried that Ms. Eich^^waid was once again
seeing .Jokui. Opel. Respondent concluded that Ms.
Ei.chenwald b..ad. lied to him. Furtber, he decielea^
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that he had to q-Llit repx-esentsng her in any
litigatio.n.,,

The Disciplinary Administrator assens ^ha^ the
fmd.ing of fact was not coratrary to the evidence
before the hear-i:a.g panel, relying upon the
fol&owa-ag statement of Bryaai at the b.earing';

`Now, as far as the letters I sent-weIl., first off,
I`^ sorry ataiyat the February 25th, 1998 letter,
because that letter and the decision to terminate
her as my claeExt is clearly based on a-ager over
her seeing another maix, and Iunder.stand that and
that's not right.y

3"hiis, Finding of Face 13 is supported by the
evidence that w&s before the hearing panel.

fi-indiazg qf Frzct 123
Bryan contends that the hearing; panel's finding

that Eichenwald offered to resolve the issues
#hrou^.b. mediation was an invention of the panel.
Bryan asseAs that Eechenwald's offer to mediate
was not si^^.cere and was an attempt to bolster her
claim that Bryan was stalEikg fier aad wga1d jump
at any oppoitarnity to meet face-to-face with her.
Bryan abnits that most of the evidence as to
Eicher^waJd's insincerity fs not in the record.

'Y'h^ record andicates that Eicbenwal.d offered to
mediate the matter and discuss it wa.tb. a ^eatfl°al.
paAy in order to keep the matter out of court. ^iyan
responded to Eicbanwa1d`s offer by s^ariug:

"Please be advised that there will be no
mediation of any kind, and no ruee#;irxgs between
us. l'here is nothing for us to discuss witti any
neutral party.. Ifmd it curious that after you have
told everyone tb.ai: I'm stalking and you are a-a
danger fresm, me, you now wa-at to have a face-
to-face meeting with me."

. In response to a question by a panel nieirxbx-.r as
to why he did not accept Eicb.enwald!s offer to
mediate, ^tyan responded that he did not consider
it to be a serious offer, that he believed she had
been encouraged by soineotie else to make the
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offer, and that be believed that agreeing to meet
with her would be s^ustrued as fiisther evidence of
his alleged obse;sszon with her.

I'he 3^eating panel"s €"mdia.g is supported by tb.e^
evidence. T'he panel did not fnrad that the offer by
Eichenwald was in fact sincere, just that she made
ttie offer. Furthermore, the disclr^swe that resulted
from the filing of the lawsuit is not at issue. `l'hus,
whether or not Brva-a should have accepted the
offer to mediate is irrelevant-

Fzraclirag qfr,'a^t 128
Bryan canteiads that ttti.s fmds.^g of fact is

`'despacablc." He argues that ttie pznei's fmaiug
amounts to a finding that he provided extensive
information (e.g., copy of petition to foreclose on
Biz;henwaids grandmother's house) because he was
obsessed wittF or is still obsessed watb. Eicben3nra.ld.
He asserts that he disclosed ever}^zbing bea;atxse he
was unsure of what b,forrzaati.on might be necessmy
to adequately respond to the ara-vesi ,̂^^^^^on.*66U
Bryan notes that this appears to be the first case in
which an atiomey -was found at fault for disclosing
too ^ucb. information to the investigator %a a
discipaaxy case, tlaus punishing him for his
cooperation. Additionally, Rryan points axEt that he
had previously stated iu the ia.vest¢gat:ion that he
had spoken with Eichenwald at her place of
employment only once and that the discussion
iEicludedy among other things, the foreclosua-e.
Thus, he asserts that the existence of the
foreclosure bolsters his C.^edibzlity on tws claim.

The Discipl^y Administrator asserts that the
f-mding of the panel was supported by evidence and
that it is easy to cori^lude that .the irrelevant items
in Baya.n's resperase were iD.elud.ed. only to
emisamss Eichenwald a.Dd to place that in-fbrma.tio-u
into the public record.

"We tqeed not address whether this i%r^diag is
supported by the ev:ideiice because it is irrelevant.
This ^t,z^da"ag had no effect upon the panel's
conclusioasregardang discipline.
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Conclasion qfLaw 115
Bryan tdkes issue with this cQnclusio-n because

the evidexace before the hearing panel was that liex
rather tb.aai Fichertwald, had ended t1-xe relataons.bip.
Bryan admits that this finding is ixrelevaat;
however, he asserts that the pa-ael included the
fmdinz because it would be impossible for Bryan to
be a "staJkee" if he were the one that ended the
relationship. 'nie DiscipJinaay Administrator agrees
with Bryan that this issue is irrelevant.

'Y'h^ eviderzce before the panel was that
Eichenwald ended the pe¢-sonal relationship with
Bryan prior. to Bryan Leaminati.zag the l.a^^yex-cJ.ient
relationship on February 25, 1998, because the
terma-na.#ion lette,r was in response to her "seeing
another man." Howeue3•, as the putaes agee„ the
identit^ of the per.son who broke off the
relationship is irrelevant in this discap^ary
prc^ceedia.g. Thus, this couTt will not address
whether this finding is supported by the evidence.

SUNM.P,.RY R,^GW-T^^
Bryan contex¢d,s the hearing panel erred in

failing to consider his motion for summary
judgment that was filed prior to the beaizez: in this
matter. The Disciplinary Administrator's office
objected to the fiag of the summary jud^^ent
motion aud req-aested that the xnotion be stricken
from fhe record aind that it not be required to
respond. The record does raot indicate that the panel
r.aade any dete:rnbnatian as to whether the
Disciplinary Adra:tnis3Tator`s office was requared to
respond to ^^ motzoxi.

At the hearing, the paa^el reserved ruling on the
motion for summary .jud^^^^nt. In ttie final
hearing report, the panel denied Bryan's motion foir
^oni anary jex^^^^^nt„ stating:

"Prior to the b.ear3ng, ^^ Febrawy 13, 2002, the
Respondent filed a motion for summary
judgment. Thereafter, on Febmaty 21, 2002, the
Disciplinary Adcnir"tratrr okjected to the
motion for summary judgment on, procedural
gaunds. At the aatset of the hea.rijig, the Hearing
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Panel informed the parties that it was taki-ag, the
motion under advisc:zn.er3t ard, would issue a
rulgn.g in the Fiiaa.1 Hearing Report.

"Included ia the Stipulated Facts is an
admission by the Respondent of a violation of
KRPC 1.7(b). Further, as noted below, the
IIeaxiug Pane1 fmds &at Respondent violated
raultiple disciplinary rules. Th.e stipulation and
findings of the paraefl ai-e dispas3tive of the motiou
for uummary judgment on a substantive basis.

"In addition, however, the Hearing Panel finds
that Summary Jtid.gmeat as contemplated by
K.S.A. 6.0LL256(b} and Kan. Sup.Ct. R. 141, is so
inconsistent with the procedures esta.blhhed in
the Kansas Supreme Court Rules Relating to
Discipline of Attomeys that they cannot apply to
these proceedings.

"The Respondent cites K.S.A. 60-256(b)„ Kan.
SupoCt. R. 141, and. I^^emal Operating Rules §§
D. I arxd D2. as procedural autb€z¢ity for the
mataoax.

"The ficaa-ing 1'zrs.et is mindful of Kan. Sup.Ct.
R. 224(b) which states: `Except as otherwise
provided, the RWes of Civil Proeedure apply in
disciplinary cases,s Clearly,*661 K,S.A,
60-256(b) is paa°t of the Ft-ales of Civil Procedure.
However, in the ^piniw3z of €he Hearing Panel,
suxn.mary jxadgmen.t conflicts so d3-ainatecaliy ^iEh
concepts anderlybng the Rules Relating to
Discipline of Attomeys that the two procedteres
cannot coexist.

"-Fhe reasons underlying the i-learing Panel's
opn^on in ihis regard are as fcailows,:

"Internal Operating Rule § 13.4, limits
discovery to an extent that precludes developing
a complete record, upon which, summary
judgment could be co3xszde:cedo

zCIti contested cases, the Rules Rela.tutg to
Discipline of Attomeys, wetboixt a doubt,
contemplate an. assessment of the character of the
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Respondent, as well as the Respondent's conduct.
The Hearing Paaxel believes, in many instances,
the nuances necessary to dPta;rraiiie ifr an action
coiis&itutes a vfotateo^. of the di.s^^e^alha^ rules
can only be d^a.^^d from the live iest^ony of
witnesses.

"More, importantly, Kacfl. Sup.Ct. R. 211(f)
requires the Heaxiaig; Panel, in recoma^endi^^
discipline, to consider mitigating and aggravating
circumstances. The mitigating and aggravating
circumstances set forth in the ABA Standards for
Txa3.posan; Law-yer Sa:as.ct£or^s clearly require the
Hearr^g Panel to assess tkae R_espvndent as a
person as well as aii attorney. 'Ihis impc^rtaut
aspect of the Ifeari^^ Panel . proceediaig cannot
be accomplished in the context of a motion for
summary judganexak. It must be d.oiae in pee-sQn,
Accordingly, the Heariasg Panel denies the
Respondent's motion for suauxaiary judgment."

Bryan cites in his brief to raumer^^^s intema1
operating procedures of the Dasciplijua¢y
Admiraaatratcsr"s office that he believes expressly
allow for the filing of viEtas.ralzy any pretrial motion.
Furth.ezm.cre, ^ryau contends that kAe }^earb3.g panel
shauld have solely considered the raa3.c^^troverted
facts that accompanied the motion for sEaxnmaa-y
judgment, which he cozatends, were not at odds
with the stap^lated facts, in determining wb.etkter
there was a -vioflatian of any rule under the facts of
the case. The DiscaplanaaT Administrator contends
the findings of the panel are correct.

[121 `Vhe pxopn.^ of a motion for summary
judgment b.t discapfiea.ary proceedings appears to
be an issue of first imp:cessiono Bryant notes that
pursuant to Supreme Court Rule 224(b) (2002 Kan.
C't. R. Amfot. 301), "[ej^^ept as o?herwase
provided, the Rules of Civil Pi-oced^^e apply in
disciplinary cases.". Bryan further points out that
the Kansas Rules of Civil Procedure, K.S.A.2001
Supp. 60-256(a), aRaW a party "seeking to ^^cover-
upoza a claim, counterclaim o¢- cro;is-claim or to
obtain a declaratory judgme3it may ,.. ru^^e wath or
without supporting affidavit-, for a summary

Page 24

j-udga-ient in the pai-ty's favor as to aR or any part
tb.ereo:f "

Bryan fails ta^ ^iote that Suprenxe Cowt Rule
211 (2002 Kan. Ct. R. Aamot. 260) does provide
otherwise. I.-Inder Rule :111, the beaxi-ng paiael's
decision not to recommend discipline or to dis3niss
the complaint is final if not appealed by the
Discflp^^^iarv Adrnitai.st.~fator. If, however, the
hearing psaaxel recommends discipline, the fmal
hearing report of the pa.nel is subxni3,#ed to this ^oult
for consideration and disposition. Supreme Court
Rule 211(f)- "^ court has the duty to examine the
evidence and render ^'.^.a1 judgment. In re Rttusc&
272 Kao.. at 320, 32 P.3d 1181. Thebearing panel's
report is advisory onJy. In re Wa,fl, 272 Kan. * at
1298, 38 P.3d 640. Rule 211 pnyvides the procedure
to be followed by the panel. x'ta^ Rii-ug, of a motion
for summary judgment is .inconsnstent with the
procedure establistaed by this court for the
discipline of attorneys. 'tb.us, K. 5.A.,2001 Supp.
60-256(a) is anot applicable to disciplinary
proceedings.

[:€31 I`he hearing paner^ findings of fact are
supported by clear and convincing evadeaxce. Bryan
violated KRPC 1.6(a)" 1.7(b), 1.16(d), and 8.4(a),
and the hearing panel's recommendation for
discipline, published censure, is adopted.

IT IS THEREFORE ORDERE'I3 that the
respondent, David McLane Bryan, be and he is
hereby discf^^ihed by published ^ensm in
accordance with Su^.^a-eira^ Court Rule 203(a)(3)
(2-002 Kan. Ct. R. Annot. 224) for his vzolataan.s of
the KRPC.

111062 IT IS FURTHER ORDERFi3 that this
ordea- be published in the offieW Kaa^^^s Reps^^s
and the costs of this aciion be assessed to the
Respondent.

Kan.,2003.
In re Bryan
275 Ku. 202, 61 P.3d 641
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END OF 8OCLE1ffiPdT.
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