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EXPLANATION OF WHY THIS CASE IS A
CASE OF Pt;rBLYC OR GREAT C,pPTERA.L TN`^FRFST

AND INVOLVES A SURSTAN"TTAL CONSTITt)TTONgL QUFSTTO;t'

This case pres^nts a^ritical issue is respect to Appellant g s

right to be informed in open cca«rt, at the time of sentencing, that

Ine is obligated to pay court costs, and a failure of a court to

do so is reversible error.

The constitutional questions presented -here area whether

Appellant bas a constitutional right to be informed in orsen court,

at the time of sentencing, that he is obligated to pay court costs ¢

whether the trial court abuses its discretion, and commits reversible

error when it fails to inform a defendant of an obligation to pay

court costs; and if Appellant is entitled to resentencing when he

is not informed in open court, at the time of sentencing, that he

is obligated to pay court costs?

In the instant case, the trial court abused its discretion

when it failed to inform Appellant that he was obligated to pay

court costs, at the time that it rendered a judgment and sentence

against Appellant; denying Appellant the opportunity to see a waiver

of said court costs, and thereby denying him due process in the

mat term

As such, to ensure that justice is rendered in this matter,

t`nzs Monorable Cotxrt must accept jurisdiction of this case and

review this issue on its €^^rit<
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STATEMENT OF THE CASE .ANT) FACTS

ApxselIant was charged by way of indictment in the Cuya?ao2a

County Court of Common Pleas with one count of Felonious Assault

(Case No. 530921)y one count of Kidnapping (Case Non 530921) 9 two

counts of Possession of Drugs (Case Nasa-5C0587, 500R$1) pand one

count of Theft (Case No. 532408).

Appellant proceeded to trial on the Felonious Assault and

Kidnapping charges, where he was found guilty on both counts®

Thereaf ter q Appellant pled ^uilty to the remaining charges of

'Posse^sion of Drugs and Theft.

On April 12, 2010, Appellant filed a timely Notice of Appeal

in the Cuyahoga. County Court of A:Dpeals, Eight`h Appellate District.

On April 2, 2013, Appellant filed a fi?otzon to Vacate Court costs,

and/or Motion For Resentencing, a^puing the issue that the Court

abused its ciisc retz.on in failing to inform him, at the time of

sentencing, that he was obligated to pay court oostso

The court failed to rtale on t`?^e matter, ara(i issue ¢'^e required

Finding of Facts and Conclusion s of Law. Wheretipon, on April 25,

2013, • A.p-pella:nt filed a motion, moving the court to issue the

requirad. Finding of Facts and Conclusions of Law, to enable

Appellant the opportunity to perfect an appeal of ri.p;ht aThe court,

as well, failed to rule upon this motion.

Subsequently, on May 31, 2013p A.ppellant filed a timely Notice

of A.nDeal before the Cuyahoga County Court of Anp^8ls, F^ ght'-h

Appellate District, along witi^ a Motion for Appointment of c,ou?^^el,
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and a motion for Preparation of Complete Transcript. The court

denied A?^pellan^^s request for appointment of counsel; granted the

Notice of Ap^^Als and the motion for Preparation of Complete

Transcript - of which Appe IIant only received a ;^artial co pya

On Augi^^t 13, 2013, Ap^^llant submitted a timely brief in

respect to his stated claim. Thecour^ of appeals affirmed the

judgment of the court of common pleas, in an opinion and ;^urnal

entry entered in case nos 99952, on March 6, 2014. It is from this

opinion that Appellant now appeals.

ARCUMENT IN SUP^07R'I' OF PROPOSITION OF LAW

I PROPOSZT7^N OF LAW NO.1

APPFLLANT WAS DENIED HIS CONSTTTUTTONAL RIGHT
TO DIJE PROCESS, AND l^ROTECTIC3N ACATNST CRUEL
AND UNUSUAL PUNTS14-Mr,791T WHEN THE TRTAL COURT
ABtJSED TT SDISGRET^ON WHEN TT DENTE1.) APPELLANT'S
t^OTTON TO VACATE COURT COSTS, AND/OR MOTION FOR
RESENTENCINGo

On March 12, 2010, while -present in court, with defense

counsel Sr-c^^t Ramsey, Appellant was sentenced to an aggregate

term of seven (7) years imprisonment, for convictions of Felonious

Assault, Kidnapping, Possession of Drugs and. During

sentencing on the convictions, althotigh the court properly informed

Appellant that -post release control was part of the sentence, it

failed to inform Appellant that he would be reqazired to pay court

cost. In so doing, the court abused its discretion, to Appellante s
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prejudice; d.^nv^^^ him due process, as Appellant was denied the

opportunity to seek a waiver of the court cost.

Pursuant to Criminal Rule 43(A), "A criminal defendant must

be present at every stage of his trial." This -includes senterecing.

Further, in State v. Joseph, 125 Ohio St.3d, 76, This Honorable

Court h-e3.d that the t-rial court committed reversible error when

it imposed court costs in its senter^cinR entry after failing to

impose said costs in oDen court, during the sentencing hearing. `I'-he

court stated that the defendant "was not ogivex€ an opportun2ty at

the sentencing hearing to seek a waiver of the pavment of costs

because the trial court did not mention costs at the senter^ci^g

'hearing.{' zd., 13, 926 N.E.2d, 278. In its ruling, this Honorable

Court held that the defendant was prefuc3s.ced because he was denied

the apportunity to claim indigency and seek a waiver of t"hc payment

of court costs before the trial court, and due process requires

that the defendant h^ given such an ovp^^^unity. Id., at 22.

The trial_ court's failure to impose court costs, in open court,

deprived Appellant of the opportunity to claim indigency and seek

a waiver of the payment of court costs. Although the trial court

is required to assess costs against an indigent defendant, the

defendant has the right, and should be given the opportunity in open

court, to make a motion to waive said costs at the time of sentencing.

It is a denial of due process. to deny a defendant st.sch an opportunity,

as Appellant was so denied in the instant case.

The court of appeal s^eld that Ap^ellant Qs claim is barred

from review by the doctrine of res judicata. However, the authority

in State v. Clevenger, 114 Ohio St.3d 258, does not apply in t^e

instant case, nor does res judicata. Further, pursuant to O.R.C.
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§2949.092, and Article 1, Section 15, of the Ohio Constitution,

this Honorable Coeirt has authority to vacate the court costs that

were not imposed during sentencing in this matter.

As such, this Honorable Court should accept jurisdiction of

this case; review this issue on its r^^rits' find that the trlal

court abused its discretion and denied Appellant diie process when

it failed to impose court costs in open court and give Appellant

the opportunity to move to waive costs; and remand this matter back

to the trial court for the purpose of permitting A^^elIant the

chance to ask for waiver of the court costs.

CONCLLtSI.ON

For all of the above stated reasons, Appellant pravs this

'Honorabl...e Court aoce-pt jurisdiction of this matter; review this

issue on its merit, and issue an order remanding this case back

to the trial court to allow Appellant the right to move the trial

court for awa:i.ver of the -oavment of court costs and/or resente-^cin;.

Respectfully stibmltted,

< Trd--Tie Du d . ev
Lor.C.1< #582483
2075 South Avon Bel.ders Road
Grafton, Ohio 44044
APPELLANT, PRO SF
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CURT3.PTGA'TE OF SEAVICE

T hereby certify tnat a copv of the foregoing Memorandum In

Support of Jurisdiction was placed in the prisan` s- mailing

system on. this ^ dav of April, 2014, to be sent via regular U.S.

mail, postage pre^aid, to; Office of Cuyahoga County Prosecutor,

1200 Ontario Street, Sth Floor, Cleve1and.A t?hio 44113.

Eddie Dudl ev
,^^ ^FLLANT, PRO SE
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MELODY J. *7 1 EIVART, J.:

1911^ In March 2010, the court sentenced defendant-appellant Eddie

Dudley in four separate cases: in three of those cases Dudley pleaded guilty; in

the fourth case a jury found him guilty after a trial. In March 2012, Dudley

filed an identical motion in all four cases asking the court to vacate his

sentences because he was not informed in court at the tin-ie of sentencing that

he was obligated to pay court costs. The court denied those motions; an:d

Dudley did not appeal. In April 2013, Dudley refiled the same motion to vacate

in all four cases. The court denied those motions, and 17udley appeals, arguing

that, the trial court erred by doing so. We find no error for several reasons.

f ¶2) First, the motions to vacate the sentences were.barred by principles

of res judicata because the cost issues contained in those motions could have

been, but were not, raised on direct appeal from the jury trial and the three

guilty pleas. See State v. Threatt, 108 Ohio St.3d 277, 2006-Ohio-905, 843

N.E.2d 164, 1123 ("[A]n indigent defendant must move a trial court to waive

payment of costs at the time of sentencing. If the defendant makes such a

motion, then the issue is preserved for appeal and will be reviewed under an

abuse-of-discretion standard. Otherwise, the issue is waived and costs are res

judicata.").

Second, even if not res judicata because they were not raised on

direct appeal, the cost issues are nonetheless untimely in a way that deprived



the court of jurisdiction to hear thenl. A motion to vacate or correct a serztence

filed after a direct appeal is treated as a petition for postconviction relief -ander

R.C. 2953.21. See State U. Schl,ee., 117 0hio St.3d 153, 2008-Ohio-545, 882

N.E.2d 431, T 12; State u. Ali., 8th Dist. Cuyahoga No. 99062, 2013-Ohio-2696.

7. Although Dudley only appealed from one of his four convictions (State t),

Dudley, 8th Dist. Cuyahoga No. 94972, 2011 -Ohio-726), the time for filing an

appeal i_n the other three cases had long since expired, so we consider the

motions to vacate the sentences in the three cases that were not appealed to be

postconviction petitions. That being the case, the motions to vacate sentence

had to be filed within 180 days after the expiration of the time for filing an

appeal or, in the case where an appeal was filed, within 180 days after the date

on which the trial transcript was filed in the court of appeals in the direct

appeal of the judgment of conviction or adjudication. See R.C. 2953.2I(A)(2),

In none of the four cases lieing appealed from. did Dudley file his motion to

vacate sentence i:n a timely manner, so the court lacked jurisd_iction to consider

those motions. State u. Johns, 8th Dist. Cuyahoga No. 93226, 2010-Ohio-162.

JT4) Finally, even if we could view the rnotions to vacate sentence as

being timely filed and not res judicata because the issues in those motions were

not raised on direct appeal, they were nonetheless res judicata for a different

reasoza: Dudley did not. appeal ^,^jhen. the court denied his first set of motions in



March 2012. Instead, Dudley waited ius?c over one year and then refiled t,he

same motions. It was only after the court denied those mot;ions a second time

i.n May 2013 that Dudley appealed. So apart from all of the other defects with

his motions, Dudley's failure to file an appeal in March 2012, like his failure to

raise the issue on direct appeal, rendered the cost issues res judicata. State u.

I-Cetterer, 126 Ohio St.3d 448, 2010-Ohio-3831, 935 N.E.2d 9, ^1 59, citing State

u. Perry, 10 Ohio St.2d 175, 226 N.E.2d 1.04 (1967), paragraph nine of the

syllabus.

5) Judgment affirmed.

It is ordered that appellee recover of appellant its costs herein taxed.

It is orde.red that a special mandate issue out of this court directing the

Cuyahoga County Court of Common Pleas to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

;, .,.^. .

J. STEVi%ART, JUDGE

PATRICIA A^^,TIV BLACKMON; P.J., and
rPIIVt McCORMACK, J., CONCUR
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