IN THE SUPREME COURT OF OHIO By

LI
Supreme Court Case Number -
STATE OF OHIO On Appeal from the Summit
County Court of Appeals,
Appellant Ninth Appellate District
Court of Appeals No. 26967
V.
EDWARD A. SOUTH
Appellee
NOTICE OF CERTIFIED CONFLICT
SHERRI BEVAN WALSH
Prosecuting Attorney

HEAVEN DIMARTINO (Counsel of Record) (#0073423)
Assistant Prosecuting Attorney

Appellate Division

Summit County Safety Building

53 University Avenue

Akron, Ohio 44308

(330) 643-7459

Fax (330) 643 2137

Email: dimartino@prosecutor.summitoh.net

Counsel for Appellee,
State of Ohio

LAWRENCE J. WHITNEY (Counsel of Record) (#0023738)
Attorney At Law

137 South Main Street

Suite 201

Akron, Ohio 44308

(330) 253-7171

T

Counsel for Appellant,

Edward A. South

ECEIVED

APR 117014

CLERK OF COURT
_SUPREME COURT OF OHIO




TABLE OF CONTENTS

Notice of Certified Conflict.........oovvveeeeeeeeeees oo

Pro0f Of SEIVICE .v.vivvviieee e e

Appendix

Journal Entry of the Ninth District Court of Appeals
(March 17, 2014) oooveriiec oo

State v. South,
20T4-Oh10-374 <o e

State v. Sturgill,
Twelfth District App. No. CA2013-01-002, CA2013-01-003,

2013-ORH0-4648 ....ooeeeereee oo

II

A-4

A-13
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District Court of Appeals certified a conflict between the judgment in the instant case and the
judgment in Stare v. Sturgill, Twelfth District App. No. CA2013-01-002, CA2013-01-003, 2013-
Ohio-4648.
The certified conflict concerns the following rule of law:

When a defendant is convicted of a R.C. 2941.1413 specification,
does Ohio’s OVI statute, R.C. 4511.19 prevail so that a five year
sentence can be imposed for a third degree felony OVI or does
R.C. 2929.14(A) require that the maximum sentence that can be
imposed is three years?

Accordingly, State of Ohio requests that this Court determine that a conflict exists.
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and to Timothy Young, State Public Defender, The Midland Building, 250 East Broad Street,

Suite 1400, Columbus, Ohio 43215 on this ?‘é? _V 7" day of April, 2014.
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Appellee has moved, pursuant to App.R. 25, to certify a conflict between the
judgment in this case, which was journalized on February 5, 2014, and the judgment of the
Twelfth District Court of Appeals in State v. Sturgill, 12th Dist. Clermont Nos. CA2013-01-
002 & CA2013-01-003, 2013-Ohio-4648. Appellant has not responded to the motion.

Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to certify the
record of the case to the Ohio Supreme Court whenever the “judgment * * * is in conflict
with the judgment pronounced upon the same question by any other court of appeals in the
state[.]” “[Tlhe alleged conflict must be on a rule of law -- not facts.” Whitelock v. Gilbane
Bldg. Co., 66 Ohio St.3d 594, 596 (1993). |

Appellee has proposed that a conflict exists between the districts on the following
issue:

When a defendant is convicted of a R.C. 2941.1413 specification, does Ohio’s

OV1I statute, R.C. 4511.19 prevail so that a five year sentence can be imposed

for a third degree felony OVI or does R.C. 2929.14(A) require that the

maximum sentence that can be imposed is three years?

We find that a conflict of law exists.
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Journal Entry, C.A. No. 26967
Page2 of 3
On appeal, this Court determined that the trial court issued a sentence that was

contrary to law when sentencing Appellant to five years in prison on his third-degree felony
OVI count. State v. South, 9th Dist. Summit No. 2014-Ohio-374, ¥ 16-20. We explained
that a trial court must sentence an offender who has been found guilty of an OVI
specification under R.C. 2941.1413 to a mandatory prison term ranging from one to five
years. Id at 9 17, citing R.C. 4511.19(G)(1)}e)(i). We further explained, however, that the
maximum prison sentence an offender can receive on his underlying third-degree felony
OVI conviction is 36 months. Sourh at § 18, citing R.C. 2929.14(A)(3)(b). The one to five
year mandatory prison term on the OVI specification is then run “consecutively to and prior
to the prison term imposed for the underlying offense.” South at 9 17, quoting R.C.
2929.13(G)(2).

In Sturgill, the Twelfth District held that a trial court may sentence a third-degree
felony OVI offender to five years in prison on his OVI specification, pursuant to R.C.
2941.1413, as well as to five years in prison on his underlying OVI count. Sturgill, 2013-
Ohio-4648, at § 35-44. The Twelfth District explained that the 36-month prison term that
ordinarily would apply to a third-degree felony does not apply to OVI sentences, as the
General Assembly specifically dedicated R.C. 2929.13(G)(2) to OVI sentencing. Id at§ 42,
citing R.C. 2929.14(B)}4) and 2929.13(G)(2). The Twelfth District then read R.C.
2929.13(G)2), in conjunction with R.C. 4511.19(G)(1)(e)(i), to require a trial court to
impose a mandatory one to five year sentence on an offender for his underlying third-degree
felony OVI conviction. Sturgill at §42. The Twelfth District further read those statutes to
require a trial court to impose a mandatory one to five year sentence on an offender for his

OVI specification. Id at ¥ 43-44.
A-2
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Because this Court has held that a third-degree felony OVI offender’s maximum

prison term on his underlying conviction is 36 months in prison and the Twelfth District has
held that it is five years, we find that a conflict of law exists. We adopt Appellee’s proposed

conflict for certification to the Ohio Supreme Court. The motion to certify is granted.

4ot it

Judge

Concur:
Hensal, P. J.
Moore, J.
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- IN THE COURT OF APPEALS

STATE OF OHIO y o
o . oS mra e s 5. NINTH JUDICIAL DISTRICT
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STATE OF OHIO i C.A No. 26967
Appellee
V. APPEAL FROM JUDGMENT
ENTERED IN THE
- EDWARD A. SOUTH COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
Appellant CASENo.  CR 13 010081

DECISION AND JOURNAL ENTRY

Dated: February 5, 2014

WHITMORE, Judge.

{91} Defendant-Appellant, Edward South, appeals from his convictions in the Summit
County Court of Common Pleas. This Court affirms in part and reverses in part.

I

{912}  Shortly before 10:00 p.m. on December 26, 2012, Brittany Washburn heard a loud
crasfl outside her house. The crasﬁ was the result of a car hitting a pole on the opposite side of
the street. Washburn called 911 to report the accident in case anyone was injured. Before the
police arrived, however, Washburn observed someone exit the car, walk to the back of the car,
bend over at the back of the car for a brief period, and walk away. Washburn believed that the
person had the car’s license plate in his hand as he walked away. Washburn then called 911

again to tell the operator that the person in the accident had left the scene. Washburn’s second

call was received at 9:58 p.m.



{93}  When the police arrived on scene, a canine unit was able to track footprints in the
snow to a nearby home. The police discovered that South lived at the house with his daughter
and entered the home with her permission. As the officers walked down to the basement where
South staved, | they observed a license plate propped up against the wall leading into the
basement. They then spoke with South. Officer Mickey Snyder testified that he could smell the
odor of alcohol as he spoke with South, but that South refused to answer any questions. He also
refused to undergo field sobriety testing. The police arrested South and placed him in the
cruiser. South entered the cruiser at 10:17 p.m., just about twenty minutes after he walked away
from the scene of the accident.

{94} Once the police arrived back at the station with South, he consented to a
breathalyzer test. The breathalyzer test took place at 11:18 p.m. The test results indicated that
South had a blood alcohol concentration (“BAC™) of .087. The police also discovered that South
had multiple prior OVI convictions and a suspended driver’s license.

{95} A grand jury indicted South on the following counts: (1) operating a vehicle under
the influence of alcohol (“OVI™), in violation of R.C. 4511.19(A)(1)(a); (2) OVI, in violation of
R.C. 4511.19(A)(1)(d); (3) driving under suspensién, in violation of R.C. 4510.11; and (4)
failure to control, in violation of R.C. 4511.202. The first OVI count also contained an attendant
specification based on South’s previously having been convicted of five or more OVI offenses
within the last twenty years, in violation of R.C. 2941.1413. The matter proceeded to trial, and a
jury found South guilty on the two OVI counts, the specification, and the driving under
suspension count. The court then found South guilty on the failure to control count, a minor
misdemeanor. The court merged the two OVI counts for purposes of sentencing and sentenced

South to a total of eight years in prison.
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{96}  South now appeals and raises two assignments of error for our review.
I

Assignment of Error Number One

APPELLANT’S COUNSEL WAS INEFFECTIVE BY FAILING TO

LITIGATE, PRIOR TO TRIAL, THE ADMISSIBILITY OF THE BAC

DATAMASTER RESULTS AND THUS APPELLANT WAS DENIED

EFFECTIVE COUNSEL IN VIOLATION OF HIS SIXTH AMENDMENT

RIGHT.

{7} In his first assignment of error, South argues that he received ineffective
assistance of counsel because his counsel fgﬂed to séek the suppression of the BAC results the
State introduced. We disagree.

{48} To prove an ineffective assistance claim, South must show two things: ( 1) that
- counsel’s performance was deficient to the extent that “counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendment” and (2) that “the deficient
performance prejudiced the defense.” Strickland v. Washington, 466 U.S. 668, 687 (1984). To
demonstrate prejudice, South must prove that “there exists a reasonable probability that, were it
not for counsel’s errors, the result of the trial would have been different.” State v, Bradley, 42
Ohio St.3d 136 (1989), paragraph three of the syllabus.  “An error by counsel, even if
professionally unreasonable, does not warrant setting aside the judgment of a criminal
proceeding if the error had no effect on the judgment.” Sirickland at 691. Furthermore, this
Court need not address both Strickland prongs if an appellant fails to prove either one. Srare v,
Ray, 9th Dist. Summit No. 22459, 2005-Ohio-4941, € 10.

{99} The “failure to file a suppression motion does not constitute per se ineffective

assistance of counsel.” (Alteration omitted.) Srare v. Madrigal, 87 Ohio St.3d 378, 389 (2000),

quoting Kimmelman v. Morrison, 477 U.S. 365, 384 (1986). “However, the failure to file a
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motion to suppress which possibly could have been granted and implicated matters critical to the
defense can constitute ineffective assistance of counsel, if such failure prejudices the defendant.”
State v. Pitts, 9th Dist. Summit No. 20976, 2002-Ohio-6291, 9 88. “In order to demonstrate that
trial counsel’s performance was deficient, a defendant must establish that a valid basis existed to
suppress the evidence.” State v, Flowers, 9th Dist. Summit No. 25841, 2012-Ohi0-3783, ¢ 9.

{910} Officer Mickey Snyder testified that he performed a breathalyzer test on South at
11:18 p.m., approximately 80 minutes after South was seen walking away from his car. Officer
Snyder administered the test using the BACVDatamaster and testified that, for the past 16 years,
he has been certified by the Ohio Department of Health to administer that test. Officer Snyder
testified that the BAC Datamaster self-calibrates before and after every test, but that the police
department also performs “an additional calibration and solution at least once every seven days,”
When Sputh took the breathalyzer test, the test results indicated that he had a BAC of 087,
Officer Snydér testified that the legal limit in Ohio is .08.

{911} On defense counsel’s cross-examination of Officer Snyder, the following
exchange took place:

[DEFENSE COUNSEL:] So, Mr. South blew 7/1000 over the limit stated by law?
[OFFICER SNYDER:] According to the machine, yes, sir.
[DEFENSE COUNSEL:] Does the machine have a fudge factor in it?

[OFFICER SNYDER:] It’s part of it, its internal standard check, it’s got to be
within —- I forget the exact percentage, but it’s like 003,

[DEFENSE COUNSEL:] 3, okay. So, 3/10007
. [OFFICER SNYDER:] Yes.
Snyder argues that, had his counsel filed a motion to suppress, he could have explored whether

the BAC Datamaster was properly calibrated and challenged the accuracy of the test results.

AT



(943

According to Snyder, “[a] hearing on a motion to suppress could have been used to flesh out the
impact this [.003] plus(or minus factor had as it relates to the time of the‘consumption of the
alcohol, and whether or not this error factor had any relevance at all to this case.”

{§12} Officer Snyder specifically testified that the BAC Datamaster is incapable of
determining exactly when a person drank or how much they drank. He testified that BAC varies
from person to person and is affected by a variety of factors such as whether a person has eaten,
whether the person regularly drinks, and the type of alcohol at issue. He admitted that he did not
know when South had consumed alcohol or how much alcohol he had cor;sumed. He testified,
however, that the .087 result he received when he performed South’s test was an accurate result
and that the BAC Datamaster was regularly calibrated for accuracy. When asked what he would
do if he ever performed a breathalyzer test that resulted in a .08 result, he testified that “[he}
would charge the person with prohibitive BAC.”

{913} South has not shown that his counsel was ineffective for failing to file a motion to
suppress. Officer Snyder never testified that the “internal standard check” the BAC Datamaster
uses to self-calibrate means that the results that issue from the machine are inaccurate. In fact,
he testified that he would charge someone with a prohibitive BAC if the BAC Datamaster
indicated that the person had a concentration of exactly the legal limit. Officer Snyder
specifically testified that the BAC Datamaster self-calibrates and also undergoes weekly
maintenance at the police department. There is nothing in the record to even suggest the BAC
Datamaster was improperly calibrated. Moreover, even if an error rate of .003 was applied to
South’s BAC result, his BAC would have been .084: a concentration still in excess of the legal

himit.



{1114} To the extent South claims that a suppression hearing could have fleshed out the
issue of how his BAC result “relate[d] to the time of the consumption of the .alcohol,” Officer
snyder explained that BAC resuits cannot pinpoint exactly when someone drank or how much
they drank. He averred that BAC is affected by a variety of factors and varies from person to
person. He also admitted that he did not know when South had been drinking; only that South
had a prohibitive BAC at the time he administered the test. In light of Officer Snyder’s
testimony, it is not clear to this Court how a suppression hearing would have allowed South to
gain any additional information about how his BAC result “relate[d] to the time of the [alcohol]
consumption.”

{415} South denied having consumed any alcohol prior to striking the pole. According
to South, he had a drink to calm his nerves after he walked home from the crash. The issue
regarding exactly when South had consumed alcohol (i.e., whether he drank it before or afier the
crash) was simply a matter of credibility for the trier of fact to determine. See Staie v. Walters,
9th Dist. Medina No. 11CA0039-M, 2012-Ohio-2429, 9§ 7 (suppression argument rejected where
argument “attackfed] the weight, not the admissibility of the | evidence™).  South has not
established that his counsel was ineffective for failing to file a motion to suppress. His first
assignment of error is overruled.

+ -
Assignment of Error Number Two

THE SENTENCE IMPOSED BY THE TRIAL COURT IN THIS CASE IS
UNREASONABLE AND AN ABUSE OF DISCRETION.

{916} In his second assignment of error, South argues that the trial court abused its
discretion by sentencing him to eight years in prison. We do not address South’s argument, as

our review of the record evidences that his sentence is contrary to law.
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{9117} South was convicted of a third-degree felony OVI as well as a specification under
R.C. 2941.1413 for previously having been convicted of five or more OVI offenses within
twenty years of his current offense. His sentence, therefore, had to consist of a one to five year
mandatory prison term on his specification. R.C. 451 LI9(G)(1)(e)i). Additionally, the court
could impose a prison term on South’s underlying OVI offense. /d; R.C. 2929.14(B)4). The
mandatory prison term on the specification would be run “consecutively to and prior to the
prison term imposed for the underlying offense.” R.C. 2929.13(G)(2). The length of the prison
term imposed on the underlying offense could be “of any duration specified in division (A)(3) of
[R.C. 2929.14].” R.C. 2929.14(B)(4). South actually received a mandatory term of three years
on his specification, as well as a five-year prisén term on his underlying OVI offense.

{918} Although Former R.C,_ 2929.14(AX3) allowed for a prison term of one to five
years on all third-degree felonies, the statute was amended effective September 30, 2011. See
Am.H.B. No. 86, 2011 Ohio Laws File 29. The amended version of the statute, as well as the
current version of the statute (effective September 28, 2012), bifurcates third-degree felonies into
two subsets for purposes of sentencing. Compare Former R.C. 2929.14(A)3) with R.C.
2929.14(A)(3)(a)-(b). Because the current version of R.C. 2929.14 is applicable here, South’s
third-degree OVI felony was subject to a maximum of 36 months in prison. R.C.
2925.14(A)(3)(b). By sentencing South to five years on his underlying OVI conviction, the court
issued a sentence that was contrary to law. See State v. Vitt, 9th Dist. Medina No. 11CA0071-M,
2012-Ohio-4438, 9 21 (“Although neither party raised this issue below or on appeal, we raise it
sua sponfe because [the appellant’s] sentence * * * is contrary to law.”).

{'ﬂl‘)} “No court has the authority to impose a sentence that is contrary to law.” State v.

Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, § 23. “R.C. 2953.08(G)(2) permits an appellate
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court to ‘increase, reduce, or otherwise modify a [felony] sentence that is appealed under this
section’ or to ‘vacate the sentence and remand the matter to the sentencing court for
resentencing’ if the sentence is contrary to law.” State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-
1245, 9 4. Because “{a] sentence is the sanction or combination of sanctions imposed for each
separate, individual offense,” a reviewing court can remand one offense, of a multiple-offense
sentence, for resentencing without vacating the entire sentence. Saxon at paragraphs one, two,
and three of syllabus.

1920} The portion of South’s sentence related to his OVI conviction is contrary to law,
Accordingly, we ;/acate the portion of South’s sentence related to his OVI conviction and the
specification linked to that conviction. See id. The other portions of South’s sentence remain
intact. See Vit at § 23. We remand this matter to the trial court for it to resentence South on his
OVI conviction and specification so as to comply with the applicable sentencing guidelines
outlined above. South’s second assignment of error is sustained on that basis.

i

{921} South’s first assignment of error is overruled. Hi‘s second assignment of error is
sﬁstained for the reasons set forth above. The judgment of the Summit County Court of
Common Pleas is affirmed in part, reversed in part, and the cause is remanded for further
proceedings consistent with the foregoing opinion.

Judgment affirmed in part,

reversed in part,
and cause remanded.

There were reasonable grounds for this appeal.
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- We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Suml_nit, State of Ohio, to carry fh_is Jjudgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27,

Immediately upon the filing hereof, this document shall constitute the journal entry of
Jjudgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the |
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the
mailing in the docket, pursuant to App.R. 30

Costs taxed equally to both parties,

ﬁM/M*

ETH WHITMORE
F OR THE COURT

HENSAL, P. J.
-MOORE, J.
CONCUR.

APPEARANCES:

LAWRENCE J. WHITNEY, Attorney at Law, for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and HEAVEN DIMARTINO, Assistant
Prosecuting Attorney, for Appellee.
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Slip Copy, 2013 WL 5741435 (Ohio App. 12 Dist.), 2013 -Chio- 4648

Juddes and Attorneys
CHECK OHIO SUPREME COURT RULES FOR REPORTING OF OPINIONS AND

WEIGHT OF LEGAL AUTHORITY.

Court of Appeals of Chio,
Twelfth District, Clermont County.
STATE of Ohio, Plaintiff-Appeliee,
V.
Isome Earl STURGILL, Jr., Defendant~Appellant.

Nos. CA2013-01-002, CA2013-01-003.
Decided Oct. 21, 2013,

Criminal Appeal From Clermont County Court of Common Pleas Case No0.2012-CR

-00839. ,
D. Vincent Faris, Clermont County Prosecuting Attorney, Judith A. Brant, Batavia,

OH, for plaintiff-appellee.

Arenstein and Gallagher, Hal R. Arenstein, Cinéinnati, OH, for defendant-
appellant.

HENDRICKSON, P.1, -

*1 {9 1} Defendant-appellant, Isome E. Sturgill, Jr., appeals from an
amended judgment entry sentencing him to 13 years in prison after a jury found
him guilty of various offenses relating to the operation of a motor vehicle. For the
reasons discussed below, we affirm appellant’s convictions and sentence.

I. FACTS

{1 2} On November 7, 2012, appellant was indicted on one count of failing to
comply with the order or signal of a police officer in violation of R.C. 2921.331(B)
(count one), one count of driving under an QVI suspension in violation of R.C.
4510.14(A) (count two), one count of driving under a Financial Responsibility Act
(FRA) suspension in violation of R.C. 4510.16(A) (count three), and one count of
operating a vehicle while under the influence of alcohol with a prior felony OVI
conviction in violation of R.C. 4511 19(A)(1)(a) (count four). Count four was
accompanied with a specification that appellant had previously been convicted of
five or more OVI offenses within the past 20 years. The charges arose out of
allegations that on the evening of June 21, 2011, appellant, who was operating a
motor vehicle in Goshen Township, Clermont County, Ohio, while under the
influence of alcohol and while under OVI and FRA suspensions, attempted to
elude or flee from a police officer after receiving a visible or audible signal to stop

A-13
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the vehicle, thereby causing a substantial risk of serious physical harm to persons
or property.

{1 3} Ajury trial was held in November 2012. At trial, the state presented
testimony from Sergeant Ronald Robinson, an officer with the Goshen Township
Police Department. Robinson testified that he was in uniform and in a marked
police cruiser on the evening of June 21, 2011 when he clocked a Chevrolet
Cavalier being driven by appellant on State Route 28, traveling 80 m.p.h. in a 45
m.p.h. speed zone. Robinson stated that although he had activated his vehicle's
overhead lights and siren, appellant continued driving above the posted speed
limit. A five-mile high-speed chase ensued, and during this time, Robinson
observed that appellant was driving on the wrong side of the road, crossing
yeliow lines, passing cars, running stop signs, and driving through yards in
residential areas. Robinson testified that, at one point, appellant made a “big
U-turn” in front of his vehicle, giving Robinson a clear visual of appeliant behind
the wheel of the Cavalier. Appellant drove through a subdivision at a high rate of
speed before he eventually pulled into a private driveway, he and his female
passenger got out of the car, and both individuals attempted to flee on foot.
Robinson stated that the female passenger, appellant’s girifriend Jennifer Neal,
was apprehended shortly after she exited the car, but Robinson was unable to
apprehend appellant that evening. Robinson testified that his police cruiser's
dash-cam recorded the high-speed chase and appellant and Neal's subsequent
act of fleeing the vehicle. A copy of the recording was entered into evidence.

*2 {4 4} Robinson explained that after apprehending Neal, he was able to
discover appellant's name and obtain information on how appellant and Neal had
spent their evening. Robinson discovered that appellant and Neal had started
their evening at Hangovers, a bar located in Goshen Township, before leaving the
bar to pick up appellant’s brother, Edwin Sturgill. The three went to Zappz Bar
and Grill in Loveland, Ohio. After getting into a “scuffle” at Zappz, appellant,
Neal, and Edwin left Zappz. Appellant and Neal dropped Edwin off at his home,
and the couple returned to Hangovers. It was after appellant and Neal left
Hangovers the second time that the high-speed chase occurred.

{fl 5} Robinson testified that, as part of his investigation, he ran appellant's
BMV record and discovered that appeliant was driving “under suspension.”
Robinson also discovered that appellant had prior OVI convictions, including (1) a
November 30, 1994 OVI conviction in Clermont County Municipal Court Case No.
94TRC2291446, (2) an April 11, 1996 OVI conviction in Clermont County
Municipal Court Case No. 96TRC254942, (3) a December 28, 1998 felony OVI
conviction in the Hamilton County Court of Common Pleas Case No, BO9805847,
(4) a February 7, 2003 OVI conviction in the Clermont County Municipal Court
Case No. 02TRC23658A, and (5) a May 3, 2007 OVI conviction in the Clermont
County Court of Common Pleas Case No0.2007CR00039. A certified copy of
appellant's BMV record as well as certified copies of the judgment entries of

A-14
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conviction in the above mentioned OVI cases were stipulated to by the parties as
authentic and admissible and were entered into evidence.

Goshen Township Police Department. In his statement, appellant admitted that
he and Neal had gone to Hangovers, where he “had a drink and ordered a pizza.”
Appellant claimed that the bartender at Hangovers “was drinking and had done
several shots of tequila and * * * was smoking a bowl of marijauna [sic].”
Appellant stated that he and Neal left Hangovers to pick up his brother and then
the three of them went to Zappz “where [they] ordered one drink and didn't
drink it because [he] got into a confrontation with a guy. [They] just left instead
of having trouble.” After dropping off appellant's brother, appeliant stated that he
and Neal “stopped back at Hangovers had one drink [and] ate the rest of the
pizza.” Appellant claimed that Neal was driving when they left Hangovers when “a
cop for no aparent [sic] reason turned his lights on her. She panicked went
toward her fathers [sic] house and then turned on a street come [sic] out on
Gibson and down 48 where she missed a turn tried to turn around and then
pulled in a driveway. I got out and ran she tried to foliow me and was caught.”

*3 {97} On cross-examination, Robinson admitted that other than observing
appellant's driving during the high-speed chase, he did not have the opportunity
to personally observe or interact with appellant on the evening of June 21, 2011.
As a result, Robinson was unable to utilize any of the sobriety tests typically used
when an officer suspects an individual has been drinking and driving, such as the
eye nystagmus test, the walk and turn test, the one-leg stand test, a breath test,
a urine test, or a blood test, However, Robinson testified that the manner in
which appellant was driving indicated appellant was impaired. In determining
whether an individual may be driving impaired, Robinson expiained that he looks
at, “[s]peed, marked lanes, driving erratic, slow speed, breaking a lot—hitting
their brakes, Just—there's different things. Mostly moving within their lanes a lot.
A lot of that. I usually see a ot of impaired drivers moving within lanes * * * «
Given that appellant admitted to drinking alcohol and Robinson observed
appellant “speeding, * * * clearly driving into oncoming traffic—in the other lane,
* % * moving within lanes, * * * [going] left of center, * * * running stop signs,
* * * Tand] passing cars on curves,” Robinson believed that appellant was
operating a motor vehicle while under the influence of alcohol on June 21, 2011,

{1 8} Samantha Fite, a bartender at Hangovers, and Shannon McAleenan, a
bartender at Zappz, testified at trial that they served alcohol to appellant on the
evening of June 21, 2011. Fite testified that appellant and Neaj arrived at
Hangovers around 6:00 p .m., and they stayed for one and one-half to two
hours. During this time, appellant was personally served four or five alcoholic
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drinks. When appellant and Neal returned to Hangovers sometime later, around
10:00 p.m., Fite served appellant another drink. Appellant and Neal played a
game of pool and then left for the evening. Fite stated that at the time appellant
and Neal left, neither were stumbling around. However, Fite opined that neither
appellant or Neal should have been driving given that they each had consumed
numerous drinks. Fite further testified that she had not been drinking or smoking
marijuana on the night she served appellant alcohol.

{9 9} McAleenan testified that appellant, Edwin, and Neal arrived at Zappz,
and appellant and Edwin were each served an alcoholic drink. When she served
appellant, McAleenan did not observe him slurring his words or stumbling around.
About ten minutes later, McAleenan observed appellant getting into an argument
with another man, a bar regular. After chairs and punches were thrown,
McAleenan “kicked” appellant, Edwin, and Neal out of the bar.

{1 10} Following McAleenan's testimony, the state rested. Appellant presented
one witness on behalf of his defense. Appellant's brother, Edwin, testified that
appellant drove to his house and picked him up between 7:00 p.m. and 8:00
p.m. on June 21, 2011. Edwin testified that appellant did not appear to be
intoxicated, did not have red eyes, and was not slurring his speech. Edwin rode
with appellant to Zappz, and during this time, he did not notice anything which
caused him to believe appellant was driving impaired.

*4 {9 11} Edwin stated that he, appellant, and Neal each ordered an alcoholic
drink after arriving at Zappz, but they did not get to finish their drinks because
appellant got into a confrontation with someone at the bar and they had to leave.
Appellant drove Edwin back to his house and dropped him off. Edwin testified
that when he said goodnight to appellant, he did not have any concerns that
appellant was intoxicated. In fact, Edwin stated, “I've known him long enough to
know not to get in a car with him when he's drinking. I mean it's like night and
day. You know, it's not something that is hard to tell when he's drinking. * * *
He was not intoxicated.” :

{9 123} Following closing arguments, the matter was submitted to the jury. The
jury returned guilty verdicts on all counts and further found that appellant had
been convicted of five or more OVIs in the past 20 years as set forth in the
specification accompanying count four. Appellant was sentenced tc 36 months in
prison on count one, 60 months in prison on count four, and 60 months in prison
on the specification accompanying count four, to run consecutive to one another
for a total of 13 years. The court ordered 180-day jail sentences on counts two
and three to be served concurrently to the 13-year prison term. Appellant timely
appealed, setting forth four assignments of error. For ease of discussion, we will
address appellant's third and fourth assignments of error together,

II. ANALYSIS
{1 13} Assignment of Error No. 1:

A-16

https://web2 .Wesﬂaw.com/result/documenttext.aspx?fn=__top&rp==%2fKeyCite%2fdefau1t. . 2/1372014



2013 WL 5741435 Page 5 of 16

{1 14} TRIAL COUNSEL'S FAILURE TO REQUEST A STIPULATION FROM THE
PROSECUTOR TO THE SPECIFICATION CHARGING APPELLANT WITH HAVING
BEEN CONVICTED OF FIVE PRIOR OVI'S AMOUNTED TO INEFFECTIVE
ASSISTANCE. '

{9 15} In his first assignment of error, appellant contends his trial counsel was
ineffective for failing “to comprehend he could request a stipulation to the
specification charging [a]ppellant with having been previously convicted of five
OVIs in the past [20] year[s] to shield [a]ppellant from the introduction of
evidence whose probative value was substantially outweighed by the unfair
prejudice it produced.” Appellant argues his trial counsei should have filed a
motion in limine or an offer to stipulate to the specification so that the jury would
not have heard evidence that appellant had five similar OVI convictions within the
last 20 years. Appeliant further argues that the specification accompanying count
four of the indictment “is nothing more than a sentence enhancement and not an
actual element of the underlying offense of OVI.” We disagree with appellant's
arguments.

{1 163} To prevail on an ineffective assistance of counsel claim, an appellant
must establish (1) that his trial counsel's performance was deficient and (2) that
such deficiency prejudiced the defense to the point of depriving the appellant of a
fair trial. Strickland v. Washington, 466 U.S. 668, 687-688, 104 S.Ct, 2052
(1984); State v. Vore, 12th Dist. Warren Nos. CA2012-06-049 and CA2012-10Q
=106, 2013-0hijo-1490, 9 14. Trial counsel's performance will not be deemed
deficient unless it “fell below an objective standard of reasonableness.” Strickland
at 688. To show prejudice, the appellant must prove there exists “a reasonable
probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different.” Id. at 694. “A defendant’'s failure to
satisfy one prong of the Strickland test negates a court’s need to consider the
other.” State v. Madrigal, 87 Qhio St.3d 378, 389 (2000).

*5 {9 17} Appellant was charged in count four of the indictment with
operating a vehicle while under the influence of alcohol in violation of R.C,
4511.19(A)(1)(a), which provides that “[n]o person shall operate any vehicle * *
* within this state, if, at the time of the operation, * * * [tlhe person is under
the influence of alcohol.” If a person has previously been convicted of five or
more equivalent offenses within 20 years of the offense, and one of those
offenses was a felony OVI, that person is guilty of third-degree felony OVI. R.C.
4511.19(G){(1)(e)(i). The offense js a misdemeanor if the State does not set forth
evidence of any prior convictions. R.C. 4511.19(G)(1)(a). Because a prior OVI
conviction raises the degree of a subsequent OVI charge, the prior conviction is
an essential element of the subsequent charge, and therefore, must be proven
beyond a reasonable doubt. State v. Jones, 12th Dist. Warren No, CA2011-05
~-044, 2012-0hio-1480, 9 12, citing State v. Russell, 12th Dist. Butler No. CA9S
=02-018, 1998 WL 778312, *2 (Nov. 9, 1998); State v. Simin, 9th Dist. Summit
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No. 26016, 2012-0hio-4389. 4 37. Furthermore, where a prior conviction is an
essential element of an offense, the state is not required to accept a defendant's
stipulation to a prior conviction. Jones at 9112,

{9 18} Appellant relies on Old Chief v. United States, 519 U.S. 172, 117 S.Ct.
644 (1997), for his argument that the probative value of the evidence detailing
his five prior OVI convictions was substantially outweighed by the danger of
unfair prejudice. In O/d Chief, the Supreme Court determined that a district court
had abused its discretion under Federal Evid.R. 403 when it spurned a
defendant’'s offer to concede a prior judgment for assault causing bodily injury
and admitted the full judgment record over the defendant's objection. The
Supreme Court held that providing the jury with the name and nature of the prior
offense raised the risk of a verdict tainted by improper considerations in the
defendant's subsequent case, where he faced charges of violating a federal
statute prohibiting the possession of a firearm by anyone with a prior felony
conviction. Id. at 180-186.

{9 19} This court has previously considered the holding of Old Chief and found
it to be non-binding and inapplicable, as it construes the Federal Rules of
Evidence rather than Ohio’s Rules of Evidence. See Jones at 1 15: Russell at *3.
We see no reason to deviate from our holdings in Jones and Russell, The
evidence concerning the name and nature of appellant's prior OVI convictions had
substantial probative value, as the state was required to prove beyond a
reasonable doubt that -appellant had previously been convicted of five OVI
offenses within the past 20 years, one of which was a felony OVI, before
appellant could be convicted under R.C. 4511.19 of a third-degree felony OVI.
Admittedly, the admission of evidence regarding appellant's prior OVI convictions
created a potential risk that the jury would find him guilty of the charge of felony
OVI in the underlying case on the basis of his past convictions, but this potential
risk of unfair prejudice arises from the wording of the statute itself. See Jones at
9 17. Moreover, the trial court took appropriate steps to instruct the jury as to
the proper purpose of considering the prior OVI convictions, stating:

*6 With reference to the convictions * * * that evidence is being presented for
a limited purpose. You may not consider the prior convictions for OVI for the
purpose of determining the Defendant's character in order to determine
whether he acted in conformity with the Character—that character on this
particular occasion. Putting it another way, you may not consider that evidence
for any purpose in determining whether or not the Defendant in this case
committed an OVI offense. In other words, you can't use the fact that there
were prior convictions to prove or for the purpose of proving whether he was
driving under the influence of alcohol and or any drug of abuse on this
particular occasion. What you may consider it for is if you make a finding—if
and only if you make a finding that he was driving under the influence, then you
will go ahead and make additional findings. One of the additional findings will be
whether or not he was previously convicted of a felony OVI offense, and the
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other finding will be whether or not he was previously convicted of five or more
OVI offenses within a period of 20 years prior to this.

We must presume that the jury followed the instructions given to it by the trial
court. State v. Martin, 12th Dist. Warren Nos. CA2002-10~111, CA2002-10-115,
and_CA2002-10-116, 2003-0Ohio-6551, 4 24.

{9 20} In light of the foregoing considerations, we find no merit to appellant's
first assignment of error. As appellant’s prior convictions for OVI actually
transformed the crime by increasing its degree, the prior convictions were an
essential element of the crime that the state was required to prove beyond a
reasonable doubt. As such, the state would have been under no obligation to
accept an offer to stipulate to such convictions, had one been made by
appellant's trial counsel. AcCordingly, we cannot say that trial counsel was
ineffective for not offering to stipulate to appellant's prior OVI convictions.

{9 21} Appellant's first assignment of error is, therefore, overruled.
{1 22} Assignment of Error No. 2:

{1 23} THE TRIAL COURT ERRED IN ENTERING A FINDING OF GUILTY ON THE
JURY'S VERDICT BECAUSE SUCH VERDICT WAS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE. A

{9 243} In his second assignment of error, appeliant contends his conviction for
OVI was not supnorted by the manifest weight of the evidence., Specifically
appellant argues that the state did not present evidence establishing that he
operated a motor vehicle while impaired, contending that the fact that he was
served alcoholic beverages and he fled police are “insufficient to prove
impairment beyond a reasonable doubt.” Appellant does not argue that the state
failed to prove the specification accompanying his OVI charge, and, as such, we
shall limit our discussion to a determination of whether appellant's OVI conviction
was against the manifest weight of the evidence.,

{9 25} A manifest weight of the evidence challenge examines the “inclination
of the greater amount of credible evidence, offered at a trial, to support one side
of.the issue rather than the other.” Slate v. Barpett, 12th Dist. Butler No.
CA2011-09-177, 2012~-0hio-2372, 9 14. To determine whether a conviction is
against the manifest weight of the evidence, the reviewing court must look at the
entire record, weigh the evidence and all reasonable inferences, consider the
credibility of the witnesses, and determine whether in resolving the conflicts in
the evidence, the trier of fact clearly lost its way and created such a manifest
miscarriage of justice that the conviction must be reversed and a new trial
ordered. State v. Graham, 12th Dist, Warren No. CA2008-07-095, 2009-0hio
=2814, 9 66. In reviewing the evidence, an appellate court must be mindful that
the jury, as the original trier of fact, was in the best position to judge the
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credibility of witnesses and determine the weight to be given to the evidence.
State v. Blankenburg, 197 Ohio App.3d 201, 2012-0hio-1289, 1 114 (12th
Dist.). “The discretionary power to grant a new trial should be exercised only in
the exceptional case in which the evidence weighs heavily against the
conviction.” Id., citing State v, Thompkins, 78 Ohio St.3d 380, 387 (1997).
Furthermore, “[a] unanimous concurrence of all three judges on the court of
appeals panel reviewing the case is required to reverse a judgment on the weight
of the evidence in a jury trial.” Id., citing Thompkins at 389, ,

*7 {1 26} Appellant was convicted of OVI in violation of R.C. 4511.19(A) (1)
(&}, which required that the state prove beyond a reasonable doubt that
appellant operated a vehicle within Ohio while under the influence of alcohol.
Being “under the influence of alcohol” has been defined as “[tlhe condition in
which a person finds himself after having consumed some intoxicating beverage
in such a quantity that its effect on him adversely affects hijs actions, reactions,
conduct, movement or mental processes or impairs his reactions to an
appreciable degree, thereby lessening his ability to operate a motor vehicle,” City
of Mason v. Molinari, 12th Dist. Warren No. CA2006-05-056, 2007-0hio-5395, 9
Z3, citing Toledo v. Starks, 25 Ohio App.2d 162, 166 (6th Dist.1971). See also,
State v. Steele, 95 Ohio App. 107, 111 (3d Dist.1952) ("[Bleing ‘under the
influence’ of alcohol or intoxicating liquor means that the accused must have
consumed some intoxicating beverage, whether mild or potent, and in such
quantity, whether small or great, that the effect thereof on him was to adversely
affect his actions, reactions, conduct, movements or mental processes, or to
impair his reactions, under the circumstances then existing so as to deprive him
of that clearness of the intellect and control of himself which he would otherwise

possess”).

{1 273} “Circumstantial evidence will sustain a conviction for driving under the
influence.” State v. Wise, 5th Dist. Guernsey No.2008-CA-9, 2008-0hio-7003, q
/8, citing State v, Neff, 104 Ohio App. 289 (3d Dist.1957). Moreover, *IpJroof of
factual circumstance[s] concerning [a] defendant's conduct and activities
preceding and following the driving of the vehicle [one] is charged to have driven
while under the influence of [alcohol] is relevant to the ultimate issue of whether
[a] defendant was driving a vehicle while under the influence of [alcohol].” Id.;
Starks at 163.

{9 283} After reviewing the entire record, weighing inferences, and examining
the credibility of the witnesses, we cannot say that appellant's conviction for OVI
was against the manifest weight of the evidence. The evidence produced at trial
supports the jury's finding that appellant's consumption of alcohol on the night in
question adversely affected his actions, reactions, conduct, movement or mental
processes or impaired his reactions to an appreciable degree, thereby lessening
his ability to operate the vehicle he was driving. The jury heard testimony that
appeilant had been served six or seven alcoholic drinks throughout the course of
the evening, that appellant had admitted to police officials he had been drinking
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on the night of the incident, and that appellant was observed driving a Chevrolet
Cavalier in Clermont County in a manner that Sergeant Robinson described as
indicative of an impaired driver (e.g. speeding, driving into oncoming traffic,
driving in the improper lane, moving within lanes, going left of center, running
stop signs, passing cars on curves, and driving through yards in residential
areas).

*8 {1 29} While the jury heard testimony from Edwin that he did not believe
appellant was intoxicated on the night of June 21, 2011 and neither of the
bartenders who served appellant alcohol observed appellant slurring his words or
stumbling around their respective bars, the jury was entitled to disregard such
testimony if they did not find it credible. See State v. Brown, 12th Dist. Butler
CA2011-11-207, 2013-0hio-1610, § 37 (“The Jury In this case was in a better
position to view the witnesses, observe thejr demeanor, and assess their
credibility, and was free to believe or disbelieve all, part, or none of their
testimony”). “It is wellestablished that ‘[w]hen conflicting evidence is presented
at trial, a conviction is not against the manifest weight of the evidence simply
because the jury believed the prosecution testimony.” “ State v. Bates, 12th Dist.
Butler No. CA2009-06-174. 2010-0hjo~1723. 9 11, quoting State v. Bromaaen.
12th Dist. Clermont No. CA2005-09-087, 2006-0hio-4429, ¢ 38.

{1 303} Given the evidence the Jury had to consider, we find appellant's
conviction for OVI was not against the manifest weight of the evidence,
Appellant's second assignment of error is, therefore, overruled.

{9 31} Assignment of Error No. 3:

{9 32} THE TRIAL COURT ABUSED ITS DISCRETION IN SENTENCING
APPELLANT TO TWO FIVE YEAR TERMS OF IMPRISONMENT.

{1 33} Assignment of Error No. 4:

{1 34} THE TRIAL COURT ERRED IN SENTENCING APPELLANT TO
CONSECUTIVE PRISON TERMS.

{9 35} In his third and fourth assignments of error, appellant challenges his
13~year prison sentence. Appellant first argues that the two five-year prison
terms he received on count four's OVI conviction and its accompanying
specification were excessive and an abuse of discretion given that his conduct
was “less serious” than conduyct normally constituting the offense of OVI.
Appellant also argues that the trial court erred in ordering that the five-year
prison term for the specification accompanying count four run consecutively to

count four's five-year prison term, as it too resulted in an excessive sentence. M
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ENI1. Appellant concedes that the trial court was required by R.C.

2923.331(D) to run his three-year prison sentence on count one'’s

failure to comply with the order or signal of a police officer

consecutively to his underlying OVI offense. Therefore, appellant's

challenge to the imposed consecutive sentences is limited to the trial

court’s decision to run the five-year prison term on the specification
- consecutively to the five-year prison term on the OVI conviction.

{9 36} As we recently noted in State v. Crawford, 12th Dist. Clermont No.
CA2012-12-088, 2013-0hio~3315, “the standard of review set forth in R.C.
2953.08(G)(2) shall govern all felony sentences.” Id, at 1 6, quoting State v,
A.H., 8th Dist. Cuyahoga No. 98622, 2013~0hio~2525, 9 7: see also State v.
Cochran, 10th Dist, Franklin No 11 AP-408, 2012-0hio~5899, 9 52. “When
considering an appeal of a trial court's felony sentencing decision under R.C.
2953.08(G)(2), ‘[t]he appeliate court may increase, reduce, or otherwise modify
a sentence that is appealed under this section or may vacate the sentence and
remand the matter to the sentencing court for resentencing.’“ Crawford at 94 7,
quoting R.C. 2953 .08(G)(2). However, an appellate court's review of an imposed
sentence is not whether the sentencing court abused its discretion. Id.; State v.
Warren, 12th Dist, Clermont No. CA2012-12-087, 2013~-0hio-3483, € 6. Rather,
an appellate court may take any action authorized by R.C, 2953.08(G)(2) only if
the court “clearly and convincingly finds” that either: (1) “the record does not
support the sentencing court's findings under division (B) or (D) of section
2929.13, division (B)(2)(e) or {C)(4) of section 2929.14, or division (I) of section
2929.20 of the Revised Code, whichever, if any, is relevant;” or (2) “[t]hat the
sentence is otherwise contrary to law.” R.C, 2953.08(G)(2)(a)-(b).

*9 {9 37} In making a determination under R.C. 2953.08(G)(2), it is
“important to understand that the clear and convincing standard * * * is written
in the negative.” Warren at 1 8, quoting Crawford at 1 8. "It does not say that
the trial judge must have clear and convincing evidence to support its findings.”
Id. Rather, the language in R.C. 2953.08(G)(2) “establishes an ‘extremely
deferential standard of review’ for ‘the restriction is on the appellate court, not
the trial judge.” ™ Id., quoting Crawford at 9 8. An appellate court will not find a
sentence clearly and convincingly contrary to law where the trial court considers
the purposes and principles of R.C. 2929.11, as well as the factors listed in R.C.
2929.12, properly applies postrelease control, and sentences appeilant within the
permissible statutory range. Id. at § 7, State v. Humes, 12th Dist. Clermont No.
CA2009-10-057, 2010-0hio-2173, 9 18.

{9 38} In determining whether appellant's sentence on count four and its
accompanying specification falls within the permissible statutory range, this court
must first determine if recently enacted 2011 Am.Sub.H.B. 86 (H.B.86) impacted
the maximum sentence that an offender may receive under Ohio's OVI statute.
To date, only one other appellate courtAhZazs addressed this issue,
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{9 393} In State v. Owen, 11th Dist. Lake N0.2012-L-102, 2013-0hjo-2824, ¢
2, the Eleventh District determined that a conflict exists between Ohio's OVI
statute, R.C. 4511.19, which authorizes a five-year maximum sentence for third-
degree felony OVI, and Ohio's general sentencing statute, R.C, 2929.14(A)(3),
which provides for a maximum sentence of three years for those third-degree
felonies not listed in R.C. 2929.14(A)(3)(a)-of which OVI is not specifically
listed, ™2 1n Owen, the defendant was convicted of a third-degree felony OVI in
violation of R.C, 4511.19(A)(2), as she had previously been convicted of a felony
OVI within the last 20 years of the date of her current offense and refused to
submit to a chemical test in connection with her current offense. Id. at 9 3~-4.
Although Owen was sentenced to five years in prison pursuant to R.C. 4511.19
(G)(1)(e)(ii), only two years were ordered mandatory and the remaining three
years were suspended. Id. at q 12. Upon Owen's release from prison, she was
ordered to be placed on community control for five years. Id. Owen appealed,
arguing that the three-year maximum sentence provided for in R,C. 2929.14(A)
(3) prevailed over the five-year maximum sentence authorized by R.C. 4511.19,
Id. at § 22. The Eleventh District agreed with Owen, holding:

EN2. The specific felonies listed in R.C. 2929.14(A)(3)(a) for which a
five~year prison term may be imposed are: aggravated vehicular
homicide, aggravated vehicular assault, sexual battery, unlawful sexual
conduct with-a minor, gross sexual imposition, and robbery or burglary
if the offender has two or more prior aggravated or regular robbery or
burglary convictions.

It cannot be disputed that these two statutes are in irreconcilable conflict since
the maximum sentence authorized for a thirddegree felony OVI under R.C.
4511.19(G)(1)(e) is five years, while the maximum sentence allowed for third-
degree felonies, other than those listed in R.C. 2929.14(A)(3)(a), is three
years. Since these statutes are in conflict and both are specific in nature, we
hold that, pursuant to R.C. 1.52, the later enacted statute, i.e. R.C. 2929.14(A)

3), prevails over R.C. 4511.19(G)(1)(e)(ii), |

*10 Id. at 9 29,

{1 40} We disagree with the Eleventh District’s finding that the “two statutes
are in irreconcilable conflict.” Rather, under the facts of this case—where
appellant was convicted of an R.C. 2941.1413 specification—we find that Ohio's
OVI statute, R.C. 4511.19, and Ohio's general sentencing statute, R.C, 2929.14,
are not in conflict with one another and can be read together to ascertain the
General Assembly’s intent to permit a five-year maximum sentence for 3 third-
degree felony OVI,

{941} The primary goal of statutory interpretation is to ascertain and give
effect to the intent of the legislature. ngg v. Richardson, 12th Dist. Clermont
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No. CA2012-06-043, 2013-0Ohio—1953, € 12, citing State v. Hairston, 101 Ohio
St.3d 308, 2004-0hio-969, 9 11. In determining intent, we first look to the
language of the respective statutes. Id. “If the meaning of the statute is
unambiguous and definite, it must be applied as written and no further
interpretation is necessary. State ex rel. Savarese v. Buckeye Local School Dist.
Bd. of Edn., 74 Ohio St.3d 543, 545 (1996).

{1 42} Ohio's general sentencing statute provides:

Except as provided in division * * * (B)(4) * * * of this section * * * if the court
imposing a sentence upon an offender for a felony elects or is required to
impose a prison term on the offender pursuant to this chapter, the court shall
impose a definite prison term that shail be one of the following:

* ok ok

(3)(a) For a felony of the third degree that is a violation of section 2903.06,
2903.08, 2907.03, 2907.04, or 2907.05 of the Revised Code or that is a
violation of section 2911.02 or 2911.12 of the Revised Code if the offender
previously has been convicted of or pleaded guilty in two or more separate
proceedings to two or more violations of section 2911.01, 2911.02, 2911.11, or
2911.12 of the Revised Code, the prison term shall be twelve, eighteen, twenty-
four, thirty, thirty-six, forty-two, forty-eight, fiftyfour, or sixty months.

(b) For a felony of the third degree that is not an offense for which division (A)
(3)(a) of this section applies, the prison term shall be nine, twelve, eighteen,
twenty-four, thirty, or thirty-six months. :

(Emphasis added.) R.C. 2929.14(A). From the above language, it is evident that
the General Assembly intended for R.C. 2929.14(A)(3)(a) and (b) to apply only
where no other specific provision of the general sentencing statute reserved
sentencing for a third-degree felony. However, division (B)(4) of the general
sentencing statute was clearly reserved for third-degree felony OVI sentencing.
R.C. 2929.14(B)(4) specifically provides that “[i1f the offender is being sentenced
for a third * * * degree felony OVI offense under division (G)(2) of section
2929.13 of the Revised Code, the sentencing court shall impose upon the
offender a mandatory prison term in accordance with that division.” (Emphasis
added.) R.C. 2929.13(G)(2), in turn, provides that “[i]f the offender is being
sentenced for a third degree felony OVI offense * * * the court shall impose upon
the offender a mandatory prison term of one, two, three, four, or five years if the
offender also is convicted of * * * 3 [R.C. 2941.1413] specification” (that the
offender has been convicted of five or more OVIs within the past 20 years).

*11 {9 } Ohio's OVI statute also sets forth that an offender who has been
convicted of a third-degree felony OVI in violation of R.C. 4511.19(A)(1)(a) shall
be sentenced in accordance with R.C. 2929.13(G)(2). Pursuant to R.C, 4511.19
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(G)(1)(e)(i), an offender who has been convicted of a third-degree felony QVI
shall be sentenced to “a mandatory prison term of one, two, three, four, or five
years as required by and in accordance with division (G)(2) of section 2929.13 of
the Revised Code if the offender also is convicted of * * * g [R.C. 2941.1413]
specification.” (Emphasis added.)

{1 44} Having found that R.C. 2929.14(B)(4) and R.C. 4511.19(G)(1)(e)(i)
both permit a maximum mandatory five-year prison term for a third-degree
felony OVI, we find the trial court's imposition of g five-year prison term on count
four was not contrary to law, as it falls within the permissible statutory range.
Furthermore, as a mandatory additional prison term of one, two, three, four, or
five years on the specification is provided for in R_.C. 2941.1413, we find no error
in the trial court's decision to sentence appellant to five vears on the

specification.

{1 45} We further find that the record demonstrates the trial court considered
the principles and purposes of sentencing and the seriousness and recidivism
factors before sentencing appellant. The record reflects that the trial court
discussed appellant's extensive prior record, which included eight previous
driving under the influence convictions, six convictions for failure to stop or
comply with the order of a police officer, and 13 convictions for driving under
suspension, as well as the fact that appellant committed the present alcohol-
related offense just months after being released from prison on a similar 2007 .
driving under the influence conviction. The court noted appellant has a “very high
risk of recidivism,” his actions were of great risk to the public, and he was “very
lucky” that no one died in the high speed chase. Given the circumstances cf this
case, the trial court did not err in sentencing appellant to the maximum sentence
on his third-degree felony OVI conviction or on its accompanying specification.

{91 46} Appeliant also challenges the trial court's imposition of consecutive
sentences. Appellant does not argue that his sentence was clearly and
convincingly contrary to law or that the court failed to comply with the _
requirements of R.C. 2929.14(C) in imposing consecutive sentences. Rather,
appellant argues that the trial court's decision to run his fiveyear prison term for
the specification consecutively to his five-year prison term for felony OVI resulted
in an “abuse of discretion.” As noted above, the General Assembly has explicitly
stated through the passage of R.C, 2953.08(G)(2) that this court's standard for
review “is not whether the sentencing court abused its discretion.” State v.
Pearce, 12th Dist. Clermont No. CA2013-01-001, 2013-0hio-3484, 4 27.
Therefore, we are not entitled to review the trial court's decision under the more
lenient abuse of discretion standard. Id.; Crawford, 2013-0hio-3315 at 9 17.
However, in the interest of justice and fairness, we will review the trial court's

decision in accordance with the applicable standard as provided by R.C. 2953.08

(G)(2).
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*12 {947} H.B. 86 revived the requirement that a trial court make certain
factual findings before imposing consecutive sentences. State v. Dillon, 12th Dist.
Madison No. CA2012-06-012, 2013-0hio-335, 1.8. A trial court must now
engage in a three-step analysis and make certain findings before imposing
consecutive sentences pursuant to R.C. 2929.14(C)(4). Id. at 4 9. First, the trial
court must find that the consecutijve sentence is necessary to protect the public
from future crime or to punish the offender. R.C. 2929.14(C)(4). Second, the
trial court must find that consecutive sentences are not disproportionate to the
seriousness of the offender's conduct and to the danger the offender poses to the
public. Id. Third, the trial court must find that one of the following applies:

(a) The offender committed one or more of the multiple offenses while the
offender was awaiting trial or sentencing, was under a sanction imposed
pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or was
under post-release controf for a prior offense, '

(b) At least two of the multiple offenses were committed as part of one or more
courses of conduct, and the harm caused by two or more of the multiple
offenses so committed was so great or unusual that no single prison term for
any of the offenses committed as part of any of the courses of conduct
adequately reflects the seriousness of the offender's conduct.

(c) The offender's history of criminal conduct demonstrates that consecutive
sentences are necessary to protect the public from future crime by the offender.

R.C. 2929.14(C)(4)(a)-(c).

{1 48} “A trial court satisfies the statutory requirement of making the required
findings when the record reflects that the court engaged in the required analysis
and selected the appropriate statutory criteria.” State v. Smith, 12th Dist,
Clermont No. CA2012-01-004, 2012-0hio—-4523, 9 26, citing State v. Alexander,
1 st Dist. Hamilton Nos. C-110828 and C-1 10828, 2012-0hio-3349, 9 16. In
imposing consecutive sentences, “the trial court is not required to state any
talismanic language” or otherwise give reasons explaining its findings. State v,
Oren, 12th Dist. Madison No. CA2012-05-010, 2013-0Ohio=-531, ¢ 25; State v.
Hubbard, 10th Dist, Franklin No. 11AP-945, 2013-0Chio-2735. € 86.
Nevertheless, the record must reflect that the court made the requisite findings.
Id.

{1 493 In imposing consecutive sentences here, the trial court explicitly
stated: ‘

The consecutive sentences are necessary to protect the public and to punish Mr,
Sturgill. They're not disproportionate to the seriousness of his conduct and to

the danger he poses to the public. The harm caused by the separate offenses is
SO great or unusual that no single prison term for any of the offenses committed

A-26

https://web2 .westlaw.com/result/documenttext.aspx?fn=_top&rp=%2fKeyCite%ZfdefauIt. oo 271372014



2013 WL 5741435 Page 15 of 16

as part of the courses of conduct adequately reflects the seriousness of the
conduct. And his history of criminal conduct demonstrates the consecutive
sentences are necessary to protect the public from future crime by him.

*13 These findings were later memorialized in the trial court's sentencing entry.

{1 50} From the trial courts statements at the sentencing hearing and the
language utilized in the sentencing entry, it is clear that the trial court properly
complied with the dictates of R.C. 2929.14(C)(4). See Crawford. 2013--0hio
~3315 at 9 13-16: Dillon, 2013-0hio=-335, 91 6-13. The trial court, therefore, did
not err by imposing consecutive sentences in this matter.

{9 51} As the trial court considered the principles and purposes of R.C.
2929.11 and the factors listed in R.C., 2929.12 before sentencing appellant within
the permissible statutory limits, and it made the required findings before
Imposing consecutive sentences in accordance with R.C, 2929.14(C), we find that
appellant’s sentence does not run afoul of R.C. 2953.08(G)(2) and is not clearly
and convincingly contrary to law. Appellant's third and fourth assignments of
error are, therefore, overruled.

III. CONCLUSION
{91 52} For the reasons set forth above, we hereby affirm appeilant's
convictions and sentence. '

{1 533} Judgment affirmed.

S. POWELL and PIPER, J3., concur.
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