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INTRODUCTION

The Cuyalioga County Court of Common Pleas certified a class of customers of

over twenty Ganley-related automobile dealerships spanning an indeterminate period of many

years whose purchase contracts included a particular arbitration clause. The trial court's theory

was that the inclusion of the arbitration clause was a violation of the Ohio Consumer Sales

Practices Act ("CSPA"). Although the arbitration clause was earlier determined to be

contractually unenforceable with respect to the named plaintiffs in a dispute they have over the

interest rate applicable to a vehicle they drove off the dealership lot (but for which they have

never paid), there was no evidence that any of the other customers included within the class ever

had a dispute relating to their own purchases that might have implicated or invoked the

arbitration clause, and clearly the vast majority of the class members have not had such a dispute.

Consequently, the vast majority of the customers included in the class could not

show any actual harm or actual damages arising from the mere inclusion of an arbitration clause

in their purchase contracts. The trial court, however, not only certified an overbroad and

improper class, the court also arbitrarily and improperly awarded so-called "discretionary

damages" to each customer in the amount of $200 despite the clear requirement for class actions

under the CSPA that the class members have in fact sustained actual damages.

The Eighth District Court of Appeals affirmed the trial court's class certification

order, reasoning that the issue of whether the customers sustained any actual harm or actual

damages was a "merits" inquiry and therefore off-limits on class certification. hi the process, the

Court of Appeals disregarded the decision of this Court in Stamnico, L.L. C. v. United Tel. Co. of

Ohio, 136 Ohio St.3d 231, 2013-Ohio-3()19, 994 N.E.2d 408,153 (Stammco II), which holds that

a rigorous analysis under Civ.R. 23 inchzcles determining if a "class is defined too broadly"

because it includes rnany individuals "who for some reason could not have been harmed."



Pursuant to Propositions of Law Nos. l. and 2, this Court should reverse the

decision of the Court of Appeals, and hold that the customers included in the class did not sustain

any actual harm or actual damages arising from the mere inclusion of the arbitration clause in

their purchase contracts; that the courts below failed to conduct a rigorous analysis of all

prerequisites for certifying a class under Civ.R. 23; and therefore that certification of the

overbroad class was and is legally erroneous and improper. Absent reversal, the opinion of the

Court of Appeals represents a blueprint for certifying no-injury class actions on behalf of

consumers who were not harmed by the alleged wrongdoing, as required by Statnmco II, and

who did not sustain any actual damages, as required under R.C. 1345.09(B).

STATElVIENT OF FACTS

A. The Felixes Sue Ganley Chevrolet Over the Interest Rate

In March 2001, Plaintiffs-Appellees Jeffrey and Stacy Felix ("Plaintiffs") drove a

new Chevrolet Blazer off the lot of Defendant-Appellant Ganley Chevrolet, Inc. In connection

with their purchase, Plaintiffs entered into a Motor Vehicle Purchase Contract with Ganley

Chevrolet that contained a separately-signed provision that any purchase-related disputes would

be arbitrated. A dispute subsequently arose between the Felixes and Ganley Chevrolet regarding

the interest rate applicable to the Felixes' purchase. (Tr. 239-40.) The Felixes, however, never

returned the vehicle and in the past 13 years have never paid a penny for it.

In June 2001, Plaintiffs sued the dealership, Ganley Chevrolet, in Cuyahoga

County Common Pleas Court (Case No. CV-01-442143) over the interest rate dispute. Ganley

Chevrolet filed a motion to stay proceedings pending arbitration. Although the trial court

initially denied that motion, the court subsequently vacated its order and scheduled a hearing for

November 26, 2001. On that same date, Plaintiffs souglit leave to file a second amended

complaint (in Case No. CV-01-442143), alleging that the inclusion of the arbitration clause in the

2



PtLrchase Contract was a violation of the CSPA. Prior to the court's ruling on the motion for

leave to file the second amended complaint, Plaintiffs sought leave to file a third amended

complaint, which was granted on Deceniber 11, 2001. Arotrnd the same time, Plaintiffs filed a

second lawsuit against Ganley Chevrolet in the same court (Case No. CV-01-454238), which

was a declaratory judgment action alleging that the inclusion of the arbitration clause in the

contract was a violation of the CSPA.

B. The Class Action Claim Over the Arbitration Clause

On May 23, 2003, nearly two years after the first lawsuit had been filed, the

complaints in both Case Nos. CV-01-442143 and CV-01-454238 were amended (the fourth and

second amended complaints, respectively) to add class action allegations with respect to the

inclusion of an arbitration clause in the purchase contracts. Defendant-Appellant Ganley

Management Company was first added as a party-defendant in those fourth and second amended

complaints. The fourth and second amended corriplaints sought certification of both plaintiff and

defendant classes, the defendant class consisting of Ganley-related dealerships (all of which were

separate legal entities) with whoni the customers included in the plaintiff class entered into

purchase contracts that contained an arbitration clause.

The theory behind the class action CSPA claim is that the inclusion of the

arbitration clause in the purchase contracts was, in and of itself, an unfair and deceptive act or

practice under the CSPA. See Fourth Amended Coinplaint in Case No. CV-01-442143, 919182-84.

Neither of the class action complaints, however, alleged how members of the class were

purportedly harmed or damaged by the mere inclusion of the arbitration clause.

C. The Enforceability of the Felixes' Arbitration Clause

Defendants moved to stay proceedings pending arbitration in both cases, the trial

court consolidated the cases, and there was a hearing on the motion to stay over the course of
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three days in 2004. The evidence elicited at the hearing pertained to the circumstances

surrounding the Felixes' own purchase of their vehicle and why they allegedly did not

understand the effect of the arbitration clause, (Tr. 47-67, 230-42). The trial court also heard

limited argument on the issue of class cert.ification, during which counsel for Plaintiffs

acknowledged that "there is no common zneasure of damages." (Tr. at 12). There was no

evidence elicited at the hearing as to the existence of any customer dispute relating to an

underlying purchase, other than the interest rate dispute betweeii the Felixes and Gariley

Chevrolet.

On August 23, 2005, the trial court denied the Defendants' niotion to stay pending

arbitration. Defendants appealed, and in August 2006 the Eighth District Court of Appeals

upheld the denial of the motion to stay on the ground that the arbitration clause, strictly as to the

Felixes' own claims, was both "substantively unconscionable" and "procedurally

unconscionable." Felix v. Ganley Chevrolet, Inc., 8th Dist. Nos. 86990, 86991. 2006-Ohio-4500,

review cleniecl, 112 Ohio St.3d 1470, 2007-Ohio 388. In its opinion, the Court of Appeals did not

find any violation of the CSPA or make any finding of "illegality" or "lawlessness" concerning

the inclusion of the arbitration clause. Instead, the Court of Appeals' reasoning was centered on

the contractual enforceability of the arbitration clause: "the essential issue before us is whether

the dispute between the parties is governed by a valid, enforceable agreement to arbitrate." Id. at

y[13.

As to the issue of "substantive unconscionability," the Court of Appeals' decision

in Felix adopted the reasoning of the Eighth District Court of Appeals in Olah v. Ganley

Chevrolet, Inc., 8th Dist. No. 86132, 2006-Ohio-694, 2006 WL 350204, which addressed

substantive unconscionability (but not procedural unconscionability) as to the sanie arbitration
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clause.' In Olah, the Court of Appeals in part found that the arbitration clause was substantively

unconscionable because the rules of evidence might not apply in arbitration, which the Court

concluded could make the arbitration process unpredictable. See Olah, supra at 120. Notably, in

4Vallacev. TheGanley Auto Group, 8^h Dist. 95081, 2011-Ohio-2909, the Eighth District upheld

a subsequent version of the arbitration clause, relying on AT&T MobiW-y, LLC v. Concepcion,

131 S.Ct. 1740, 1.79 L.Ed.2d 742 (2011). The lVallace court also criticized (in part) the rationale

of the Court of Appeals in Olah, See Wallace, supra at 1125 (ruling that "the statement [in the

arbitration clause] that `arbitration procedures are simpler and more limited than rules applicable

in court,' which [the Court of Appeals] found `troublesome' in Olah and Felix, is indeed an

accurate statement of the law") (citing Mitsubishi Motors Corp. v. Soler ChYysler-Plymouth,

1'nc., 473 U.S. 614, 628, 105 S.Ct. 3346, 87 L.Ed.2d 917 (1985) (emphasis added)).2

D. Class Certification Briefing On the CSPA Claim

Upon remand to the trial court from the 2006 arbitration decision, the parties

submitted additional class certification briefirng in 2007 and 2009. See Plaintiffs' Supplemental

Motion for an Order of Class Certification and for Judgment on the Merits (Oct. 5, 2007);

Defendants' Brief in Opposition to Supplemental Motion for an Order of Class Certification

(Nov. 14, 2007); Plaintiffs' Reply to Defendants' Brief in Opposition to Plaintiffs' Supplemental

Motion (Dec. 14, 2007); Defendants' Sur-Reply in Further Opposition to Supplemental Motion

(Dec. 31, 2007); and Supplemental Brief Opposing Class Certification (Oct. 7, 2009). No

discovery of any kind was conducted following the remand from the Court of Appeals' 2006

` In the Olah case, the Eighth District Court of Appeals eventually entered judgment on the
merits in favor of Ganley Chevrolet. See Olah v. Ganley Ch.evrolct, 191 Ohio App.3d 456,
2010-Ohio-5485, 946 N.E.2d 771 (8`h Dist.).
'- The arbitration clause that was upheld in YVallace encompassed vehicle purchase contracts that
were entered by the plaintiffs as early as August 1, 2006, thus reflecting that the arbitration
clause at issue in Olah and Felix had been discontinued even beJr3re the Court of Appeals' 2006
decision in Felix.
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decision, nor did the trial court hold any hearing other than the 2004 hearing that preceded the

trial court's arbitration decision as to the Felixes.

In their Supplemental Motion seeking class certification, Plaintiffs noted the

"possibility" that customers "may [...] have a future dispute" that could cause Defendants to

invoke the arbitration clause. Supp. Mem. at 6. Plaintiffs further proposed "that subclasses be

established in the Plaintiff Class to determine whether individual members have suffered

monetary damages." Id. at 14 (emphasis added). Plaintiffs petitioned the Court to certify an

"injunctive relief' class under Civ.R. 23(B)(2), anc1alsopetitioned for an award of "minimum

statutory damages" (also described as "discretionary damages") in the amount of $200 per

transaction under the CSPA. See id. at 31; Plaintiffs' Reply at 14. Plaintiffs argued that "[t)here

is no requirement [under the CSPA] to prove damages." Plaintiffs Reply at 14. Plaintiffs'

Supplemental Memorandum further sought certification of a defendant class consisting of "all

car dealerships which operated under the name Ganley." Supp. Mem. at 16.

The evidence presented to the trial court included the following uradisputed record

facts: (i) the overwhelming majority of customers who purchased vehicles at Ganley dealerships

were satisfied customers who never had a dispute relating to the purchase; (ii) the arbitration

clause at issue was no longer being used; and (iii) Defendant Ganley Management Co. did not

sell any automobiles and did not enter any transactions (or arbitration agreements) with

customers. Affidavit of Russell Harris ("Affidavit"), 1 [rJ[7, 9 and 12 (Ex. A, Opp, to Supp.

Motion). At no point --- from the initial filing in 2001 to the 2012 Order at issue here -- did

Plaintiffs present any record evidence that custoniers other than the Felixes had any kind of

dispute with their dealership that might have implicated the arbitration clause. Nor have

Plaintiffs at any point submitted any record evidence that any other customers suffered or
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sustained any actual harm, injury, damage or loss of any kind arising from the inclusion of an

arbitration clause, let alone that harm, injury or damage was sustained by all of the customers on

a class-wide, across-the-board basis.

E. The Trial Court Grants Class Certification And Enters Partial Judgment
Awarding "Discretionary Damages"

Several years after the parties sabmitted their respective supplemental

memoranda, the trial court entered, on September 10, 2012, a "Proposed Order of Class

Certification and For Partial Judgment on the Merits" and identical judgment entries in Case No.

CV-01-442143 and Case No. CV-01-454238 (collectively, the "Order") (App. 5, A-53).3 In the

Order, the trial court certified a class of customers of Ganley dealerships under Rules 23(B)(2)

and 23(B)(3) comprised of all customers of every Ganley-affiliated dealership from

"commencencent through the present date" who signed a purchase eontract containing an

arbitration clause that is "substantially similar" to the one the Felixes signed. See Order, p. 3. In

granting class certification, the trial court stated that it could not "consider the merits of the case"

and that "the complaint allegations are accepted as true." Id. at 2. The trial court concluded that

the presence of the arbitration clause "constitutes a threatened harm" concerning the customers'

"recourse [> ..] against the vehicle merchant, should they have need figr recoairse" Order, pp. 5, 9

(emphasis added). In certifying a Rule 23(B)(3) class, the trial court stated - but without any

further analysis - that "cluestions of law and fact common to the class predon7inate over any

questions affecting only individual members of the class." Order, p. 6.4

3 The reference in the trial court's Order to "Proposed" apparently was a carryover from a
proposed order that Plaintiffs had submitted to the trial court approximately five years earlier.
See Plaintiffs' Supp.lVlem., Ex. 11.
4 It is unclear when the class period begins, since the class action allegations were not asserted
until May 2003, not in 2001 when the lawsuit was commenced. Likewise, it is unclear when the
class period ends based on the Order's reference to "substantially similar" arbitration clauses, an
indefinite determination that the trial court left to a later, post-certification process.
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The trial court fi.irther entered judgment against Defendants on the CSPA claim,

concluding that "the use of the arbitration clause" constititted "unlawful conduct." Order, p. 4.

The trial court iinposed damages as to each class member in the court's "discretion" of $200 per

transaction over the entire class period, concluding (but without citation to any paragraph or

provision) that the Court of Appeals, in the 2006 decision, adjudicated the "illegality" of the

arbitration clause, and thus to allow Defendants "to emerge from this seven-year legal battle [.. .]

without sanction" would "reward lawlessness." Order, pp. 7, 9; see also Order, p. 9 ("The Court

will exercise its discretion and grant damages of $200 per Class Nlember."). The Order does not

__point to any record evidence of "actual damages" or of any evidence or legal authority to support

the imposition (or amount) of a damages award for each class member. Instead, the Order

rationalizes the award by noting that "[t]he Ohio Legislature set a miniznutn damage award of

$200 for individual violations of the CSPA" (Order, p. 9), without acknowledging that a different

rule requiring actual damages applies to class actions under the CSPA.5

F. The Court of Appeals Affirms the Order Certifying the Plaintiff Class

Defendants filed a timely Notice of Appeal of the trial court's class certification

Order. On August 15, 2013, the Court of Appeals issued a Judgment and Journal Entry and

Opinion ("Opinion") that affirmed, in a 2-1 decision, the trial court's Order certifying the class

under Rule 23(B)(2) and 23(B)(3) (App. 4, A-8). In the Opinion, the majority found that the

Rule 23 "identifiable class" prerequisite was met because the inquiry was simply whether, for

each customer, the purchase contract included an arbitration clause. Opinion at 9[y[18-19.

Although the Court of Appeals acknowledged that there was an issue as to whether class

' The trial court also denied certification of the proposed "Defendant Class" consisting of
Ganley-owned automobile dealerships. See Order at 2. These automobile dealerships - the
separate dealership entities that entered into the arbitration agreements with their respective
customers - were not ever parties in the case and Plaintiffs did not cross-appeal the denial of the
proposed Defendant Class.

8



certification would be proper if the "'all customers' class' [... J inchides individuals who have no

claim and who have sustained no actual darnages as a result of Ganley's inclusion of the

arbitration provision" (Opinion, 9[33), the majority never resolved that issue. Nor did the

majority follow or even address the iule of law set forth by this Court in Stciyrcmco, L.LC, v.

Uiiited Tel. Co. of Ohio, 136 Ohio St.3d 231, 2013-Ohio-3019, 994 N.E.2d 408, Syllabus and

9I53 (Stam.mco I,l), holding that as part of a "rigorous analysis" of the Rule 23 prerequisites, class

certification is improper if the class includes "a great number of inenlbers who for some reason

could not have been harmed by the defendant's allegedly unlawful conduct." Instead, and

contrary to this Court's holding, the majority concluded that on a class certification appeal,

issues of harm and damages - including the "actual darzi_ages" requirement under R.C.

1345.09(B) - were "outside the scope of our review." Order,T 44.6

The Court of Appeals' Opinion included a 16-page dissent, which points out that

customers who had no underlying dispute "sustained no actual damages" arising from the

inclusion of the arbitration clause, and further that "[a] showing of actual damages is [...]

required before a CSPA class seeking the recovery of damages can be certified." Opinion, 1168-

69 (citations omitted); see also Opinion at 1[171-72 (noting that the majority fails to address the

actual damages issue, but that the issue "impacts not only the damages that maybe _ulfinlately

recovered [...] but whether a putative class may be properly certified as a Civ.R. 23(B)(3) CSPA

class in the first instance"). The dissent further noted that the Order improperly granted

judgment and thus "is proceeding on an improper procedural course" uazder Civ.R. 23(C)(2).

Opinion, 173.

6 Defendants filed a notice of supplemental authority on July 16, 2013, alerting the Court of
Appeals to the decision of this Court in Stammco II; the Opinion of the Court of Appeals was
issued on August 15, 2013.
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Defendants timely sought reconsideration and en banc review of the Opinion

pursuant to Ohio R. App. P. 26(A)(1) and (2). Reconsideration was denied on Septemher 13,

2013 (see Entry) (App. 3, A-7), and en banc review was denied on September 24, 2013 (see

Entry) (App. 2, A-5), In denying en banc reconsideration, the Eighth District concluded that

"[t1he question whether the class should be limited with respect to the damages claim may be

addressed in fut.ure proceedings." Like the Opinion, the Entry denying en banc review failed to

cite or address the Rule 23 principle set forth at 153 of this Court's decision in Stamrnco II

requiring that such determinations be made by a reviewing court upon appeal from an order

certifying a class.

G. The Appeal to the Supreme Court of Ohio

Defendants timely filed a Notice of Appeal and Memorandum in Support of

Jurisdiction in this Court. (See App, 1, A-1.) In their Memorandum in Opposition to Jurisdiction

(re-submitted per the Court's February 19, 2014 Order), Plaintiffs ackriowiedged that the CotLrt's

intervening decision in Cullen v. State F'arrn Mut. Auto In.s. Co., 137 Ohio St.3d 373, 2013-Ohio-

4733, 999 N.E.2d 614, "eliminates the sustainability of Rule 23(B)(2) certification," and thus

Plaintiffs "abandon Rule 23(B)(2) class certification." Opp. Mem. at 3 (emphasis added). In

other words, Plaintiffs have already conceded that the Eighth District Court of Appeals' class

certification Opinion was, in part, erroneous.

On February 19, 2014, this Court accepted the appeal as to Propositions of Law

Nos. 1 and 2, centering on (i) whether a rigorous analysis of the class certification prerequisites

requires a court to address, at the class certification stage, whether the class includes individuals

who were not harmed or damaged by the challenged conduct (Proposition of Law No. 1), and (ii)

whether R.C. 1345.09(B) requires "actual damages" in a CSPA class action brought under Rule

23(B)(3) (Proposition of Law No. 2).
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ARGUMENT

Based on the Propositions of Law Nos. I and 2 and pursuant to controlling Ohio

law, this Court should hold that certification of the class of customers whose purcllase contracts

merely included a certain arbitration clause was and is legally erroneous and an abuse of

discretion under Civ.R. 23 and R.C. 1345.09(B), reverse the class certification decision of the

Eighth District Court of Appeals, and remand this case to the Cuyahoga County Court of

Common Pleas for proceedings on the individual claims of the Felixes. As shown below,

affirming Propositions of Law Nos. 1 and 2 is critical to ensuring fairness and due process under

Civ.R. 23 and R.C. 1345.09(B).

Proposition of Law No.1

A class action cannot be maintained on behalf of a putative
class that includes individuals who did not sustain actual harm
or damage as a result of the challenged conduct, which is a
required part of the rigorous analysis under Ohio R. Civ. P. 23.

Proposition of Law No. 1 combines two principles under Civ.R. 23. First, a court

is required to conduct - at the class certification stage of the case - a rigorous analysis of each

and every one of the Rule 23 class certification prerequisites, including the prerequisite of an

identifiable class. Second, class certification should be denied if, following a rigorous analysis

of the underlying merits of the case, the court determines that the class includes individuals who

did not sustain actual harm or damage as a result of the challenged conduct.

Applying Proposition of Law No. 1 to the record facts of this case, this Court

should hold that the courts below failed to conduct a rigorous analysis of all of the class

certification prerequisites, leading to the erroneous certification of a Rule 23(B)(3) class of

customers. Specifically, a rigorous analysis of the class certification prerequisites establishes, as

a matter of law, that the huge majority of customers to be included within the class did not
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sustain any actual harm or damage as a result of the mere inclusion of the arbitration clause in

their purchase contracts. This is the only possible conclusion because there was no evidence that

any of those custorners, other than the Felixes themselves, ever had an underlying dispute that

might have implicated the clause, and clearly the vast majority of such customers did not.

Proposition of Law No. 1 thus expressly recognizes that the rigorous analysis

under Rule 23 extends to the prerequisite of an identifiable class, and requires a court to deny (or

overturn) class certification where the members of the class, as defined, include individuals who

have not strtfered any harm or legally-cognizable damages. The Opinion below - in which the

issue of whether the members of the class suffered any actual harm or damage should have been

rigorously analyzed at the class certification stage, but instead was deemed to be a"rnerits issue"

and therefore off-limits on class certification --- otherwise represents a poster child for certifying

overbroad, no-injury class actions in the State of Ohio.

hi the end, this case is a nothing more than a rnanufactizred class action "dispute"

over the mere inclusion of a dispute resolution clause that, for vartually every customer in the

class other than the Felixes, was never actually in dispute and llad no legal relevance whatsoever.

A. Rigorous Analysis of the Class Certification Prerequisites Is Required At the
Class Certification Stage

This Court has held that "[a]t the certirication stage in a class-action lawsuit,

courts must determine whether plaintiffs' putative class complies with the requirements of Civ.R.

23." Stammco II, 136 Ohio St.3d 231, 2013-Ohio-3019, 994 N.E.2d 408 at 9[126-30 (citing Wal-

Mart v. IJukes, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011) (emphasis added). This deternlination at

the certification stage requires "a rigorous analysis, which may include probing the underlying

merits of the plaintiffs' claim." Id. at 144 (emphasis added). The required rigorous analysis at

the class certification stage extends to each and every one of the class certification prerequisites,
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and therefore courts niust, if necessary, dig into the underlying merits to actually decide issues

that bear on the class action prerequisites and, ultimately, on whether a class should be certified.

Cizlleri, 137 Ohio St.3d 373, 2013-Ohio-4733, 999 N.E.2d 614 at 1116, 51-52 (citing Comcast

Corp. v. Behrend, 133 S.Ct. 1426, 185 L.Ed.2d 374 (2013)).7

Contrary to Stammco II and Cullen, there was no such rigorous analysis of the

Civ.R. 23 class certification prerequisites by the courts below. As a preliminary matter, the trial

court stated that it could not "consider the merits of the case" and that "the complaint allegations

must be accepted as true." Order, p. 2. The Court of Appeals summarily concluded that the trial

court conducted a rigorous analysis, but that conclusion was, in part, based simply on the length

of time the trial court presided over the case. See Opinion at 150.

With respect to the Rule 23 prerequisite of an identifiable class, both the trial

court and the Court of Appeals concluded, but only superficially, that the class was identifiable

based merely on the inclusion in a purchase contract of the "arbitration clause at suit or one

substarrtially similar." Order at 3; Opinion at 1118-19. As shown herein, such a class is not only

ambiguous, it is overbroad in that it includes a vast majority of nzembers who suffered no actual

harm or damages.

B. Class Certification Is Improper If the Class Includes Individuals Who Did
Not Sustain Any Actual Harm or Damage

The existence of an identifiable and unambiguous class is an implied Rule 23

class certification prerequisite. See StarniTico, L.L.C. v. United Tel. Co. of Ohio, 125 Ohio St.3d

91, 2010-Ohio-1042, 926 N.E.2d 292, 17 ("Stammco 1"). To satisfy the identifiable class

prerequisite, the members of the class must be capable of being readily identified or ascertained.

See id. at 17 (citing Warner v. Wtaste Management, Inc., 36 Ohio St.3d 91, 521 N.E.2d 1091 and

' It should be noted that Catllen was decided after the Opinion of the Eighth District Cotirt of
Appeals was issued.
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7A Charles Alan Wrigllt, Arthur R. Miller & Mary Kay Kine, Federal Practice and Procedure (2d

Ed. 1986) 120-21, Section 1760); see alsoNliller v. Painters Supply & Equipment Co., 8" Dist.

No. 95614, 2011-Ohio-3976, 2011 WL 3557018, 124 (class is overbroad if it includes

individuals who have no claim under theory being advanced or if class extends beyond scope of

statute on which claim is based).

In Stammco I, the class did not meet the identifiable class prerequisite because the

class was defined to include customers who were billed for certain charges "without their

permission." Id. at 110. As defined, the class was both ambiguous (what was sufficient

authorization for the charges) and unidentifiable (whether a charge was authorized required

individualized determinations). Id. at 1110-11.

On remand from this Court's decision in Starnnzcv. I, the plaintiff tried to fix the

identifiable class deficiencies by amezlding the class definition to iiiclude only those customers

who were billed for charges for which there was no prior written authorization. However, on a

subsequent appeal, this Court held that the amended class was impermissibly overbroad because

the class included individuals who were properly billed for their charges despite the absence of

written authorization. Stamnico II, supra, 136 Ohio St.3d 231, 2013-Ohio-3019, 994 N.E.2d 408

at 1j56.

This Cotirt held in Stanafnco I.I:

[i]f *** a class is defined so broadly as to include a great number
of members who for some reason could not have been harmed
by the defendant's allegedly unlawful conduct, the class is defined
too broadly to permit certlficatxon.

Id. at 153 (emphasis added). Thus, consistent with the requirement of a rigorous analysis of all

class certification prerequisites at the class certification stage (see supra), this Court held - at the

class certification stage and based on a Rule 23 inquiry into the merits - that the revised
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class was overbroad because it included individuals who could not have been harmed by the

challenged conduct, and thus class certification was improper. Id. at 1153-56.

As shown below, a class composed of all custoniers whose purchase contracts

merely included a certain arbitration clause is overbroad, and therefore class certification should

have been denied at the class certification stage of the case. See Sturnnrco II, supra at 1[153-56;

Cullen, supra 137 Ohio St.3d 373, 2013-Ohio-4733, 999 N.E.2d 614 at IN16, 51-52. In

particular, this Court held at Paragraph 53 of Stammco II that class certification is improper if the

court determines that the class includes individuals who did not sustain actual harm or damages,

but the majority below nonetheless etroneously held that the same question of whether the class

includes individuals who did not sustain actual harm could not even be addressed at this stage

because it was "outside of the scope" of the class certification inquiry. Inexplicably, the majority

did not cite or address Paragraph 53 of this Court's decision in Staminco H.

While the Eighth District bypassed the Rule 23 cluestion of whether the class was

overbroad because it included class members Nvho were not injured or liarmed by the inclusion of

an uninvoked arbitration clause in their purchase contracts, in other Rule 23 decisions the Eighth

District has denied or overturned certification of "all customers" classes for the very reason that

the class was overly-inclusive and therefore impermissibly overbroad. For example, in Barber v.

Meister Protection Services, 8`h Dist. Case No. 81553, 2003-Ohio-1520, 2003 WL 1564320, the

court rejected the proposed class, reasoning that "the class as defined includes individuals who

have not been affected and may never be affected by the defendants' alleged illegal actions." Id.

at. 133. In Repede v. Nunes, 81l' Dist. Nos. 87277, 87469, 2006-Ohio-4117, 2006 WL 2299853 at

117, the Eighth District reversed the trial court's class certificatiozl, reasoning that although

"some of the other 4,000 plaintiffs may have suffered damages ... others may not have suffered
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any damage at all." In Maestle v. Best Buy Corrzpany, 197 Ohio App.3d 248, 2()11-Ohio-5833,

967 N.E.2d 227, 121-23 (8th Dist.), the Eighth District held that a class of "all account holders"

was "overly broad and ambiguous as a matter of law" because it encompassed a substantial

number of individuals who had no claim under the theory being advanced.8

C. Certification of a Class of Customers Whose Purchase Contracts Included a
Certain Arbitration Clause Was Improper

The Court of Appeals erred and abused its discretion in affirming certification of

an overbroad, all-encompassing class of customers whose purchase contracts included a certain

arbitration clause. Based on the record evidence, the class overwhelmingly is composed of

customers who had no dispute with the dealership relating to the purchase and who therefore

could not have sustained any actual harm under Stammco II or actual damage under R.C.

1345.09(B) by the mere inclusion of an uninvoked arbitration clause in their purchase contracts.9

l. The Mere Inclusion of An Arbitration Clause In a Purchase Contract
Does Not Cause Actual Harm Or Actual Damage

Applying this Court's holding in Starnnzco II, the reason why the customers swept

into the class "could not have been harmed by the allegedly unlawful conduct" is that there was

and is no record evidence that those customers, other than the Felixes themselves, had disputes

about their purchases that might have implicated the arbitration clause. See Stanirnco II, supra at

153. For all of these satisfied customers, the mere inclusion of an unimplicated arbitration clause

'See also Fatalli v. Hair Today, Gone Tomorrow, N.D.Ohio Case No. 1:06-cv-504, 2007 WL
120664, *6 (Jan. 10, 2007) (denying class certification because class included "a large but
unascertainable number of customers who ... have not suffered any harm or damage."); Petty v.
Wal-Mart Stores, Inc., 1.48 Ohio App. 3d 348, 2002-Ohio-1211, 773 N.E.2d 576 at y19[26-27,
review cleiaied, 96 Ohio St.3d 1466 (affirming denial of class certification where overbroad class
included individuals who were not injured by the challenged conduct).
' As shown below in Proposition of Law No. 2, these class members are not entitled to any
recovery under the CSPA unless each of them is able to demonstrate that they suffered actual
damages and that such damages can be calculated on a class-wide basis. Since the class
znembers did not and cannot do that here, and therefore have no viable class claim under the
CSPA, they cannot satisfy the actual harm requirement of Staminco II for this reason as well.
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(even if that clause was foiznd to be deficient in one custonler's dispute) did not cause any actual,

legally-cognizable harm. This is not, therefore, a live class action dispute; rather, this case is and

always has been a narrow two-party dispute between the Felixes and their dealership over the

interest rate applicable to a vehicle for which the Felixes have never paid (the first phase of

which was whether the Felixes were contractually obligated to arbitrate their individual claims).

No one else is assertiiig a purchase-related claim in this lawsuit.10

Courts have consistently held that an allegedly improper=but-uninvoked

arbitration clause does not give rise to any actual injury or harm. In Lee v; Am. Express Travel

Related Servs., N.D. Cal. No. C 07-04765 CRB, 2007 WL 4287557, *5 (Dec. 6, 2007), aff'd, 348

F. App"x 205 (9th Cir. 2009), the court specifically rejected the notion that customers were

harmed by the mere inclusion of an arbitration provision in a contract:

[P]laintiffs' argument is that they were damaged by the mere
existence of the allegedly unconscionable [arbitrationJ terins in
their card agreements. But those terms have not been implicated
in any actual dispute between the parties. The challenged terms
have not ... been invoked again:st plaintiffs and they have not
prohibited plaintiffs from asserting their rights. No court, state or
federal, has held that a plaintiff has standing in such circuznstances
and plaintiffs have not convinced this Court that it should be the
first.

1d., at *5 (emphasis added); see also Bowen v. First Eaanily Fin. Servs., 233 F.3d 1331, 1341

(llth Cir. 2000) (holding that "[i]n the absence of a substantial likelihood that the arbitration

agreement will be enforced against the plaintiffs, they lack standing to cllallenge its

enforceability"). The Opinion of the Court of Appeals makes no mention of these on-point

cases.I I

"' The trial court acknowledged that the arbitration clause might come intoplay only "should [the
custozners] have need for recourse." See Order at 9.
" Accord 7oizes v. Sears Roebuck and Co., 301 Fed. Appx. 276, 283(4" Cir. 2008) (citing
Bowen, supru, with approval, denying standing based on the absence of an underlying dispute or
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In an analogous context, in Hoang v. h-I'radeGYoup, Inc., 151 Ohio App.3d 363,

2003-Ohio-301, 784 N.E.2d 151 (8" Dist.), the Eighth District Court of Appeals reversed class

certification on the ground that a class of all customers of an electronic brokerage wlio had

experienced a system outage was overbroad because many of them were not harmed by the

system outage. The Hoang court reasoned that a class must be composed of individuals who, on

a class-wide basis, can show "proof of actual injury caused by the alleged wrongdoing." Id.

at 1119-21 (emphasis added). As the Hoatig court lield, proof of the existence of actual injury or

harm (or "fact of damages") is a necessary predicate to a class. The court thus rejected the

notion that every customer was injured by the mere existence of the system interruption

irrespective of whether a particular customer was in fact trading during an interruption, holding

that "the law does not provide a recovery for inchoate claims." Id. at 127. The Hoang Court

reasoned that class certification was improper because "liability as to each [class mexn.ber's]

claims cannot be ascertained on a class-wide basis in a single adjudication." Id. at 126.

This concept of requiring a showing of actual harm separate from and in addition

to a showing of a CSPA violation was recently highlighted in Johnson v. Jos. A. Bank Clothiers,

Inc.,. S.D. Ohio No. 2:13-CV-756, Slip Copy, 2014 WL 64318 (Jan. 8, 2014), a putative class

action brought under the CSPA over the alleged practice of claiming a certain price was the

"regular price" of goods which typically were sold "on sale." The United States District Court

for the Southern District of Ohio addressed the requirenient of "actual injury" in a CSPA class

action:

imminent injury); Rivera v. Salomon Smith. Barney Inc., S.D.N.Y. Case No. 01 Civ. 9282, 2002
WL 31106418, *6-7 (Sept. 20, 2002) (plaintiff lacked standing to seek declaratory relief on
arbitration provision because there was no indication it would be invoked); I'ainplenizza v.
Josephthal & Co., 32 F.Supp.2d 702, 704 (S.D.N.Y.1999) (recognizing as nonjusticiable a
challenge to arbitration provision absent sufficient indication that it would be invoked).
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Under Ohio law, actual injury is independent of an OCSPA
violation and both must be adecltlately alleged in a class action
under O.R.C. §1345.09(B). See O.R.C. §1345.09(B); Secarles v.
Germain Ford of Columbus, L.L.C., No. 08AP-28, 2009 WL
756645, at -5 (Ohio Ct. App. Mar. 24, 2009) (declining to certify a
class under the OCSPA because the plaintiff did not present any
evidence of actual injury incurred as a result of the alleged OCSPA
violation.

Id. at 17. 12

'The foregoing authorities establish that a CSPA claim did not, contrary to

Plaintiffs' argument, "accrue" upon the mere inclusion of the arbitration clause, nor were

customers injured by simply entering into a contract that included the clause. Countless Ohioans

may have in their desk drawers sales contracts of various types which contain an arbitration

clause (never consulted or relevant to the customer because they had no dispute with the seller)

which may have been deemed contractually unenforceable in a proceeding involving a different

customer; that does not, however, warrant an award of $200 or some other amount to that

customer whose clause was never implicated. Actual harm or injury is a necessary element of

any claim. See, e.g., Hoang, satpra 1119-21; Romberio v. Unun2provident Corp., 6°i Cir. No. 07-

6404, 2009 WL 87510, *8 (Jan. 12, 2009) (class certification iznproper "[w]here a class

definition encompasses many individuals who have no claim") (citations omitted); 0shana v.

In addressing the issue of actual harm, this Court should further consider that Article IV,
Section 5(B) of the Ohio Constitution empowers this Court to create rules of procedure;
however, such procedural rules "shall not abridge, enlarge, or mdify any substantive right." A
class action seeking an award of damages that includes, as here, individuals who were not
actually harmed by the challenged conduct abridges a defendant's substantive rights, including
due process rights, becausc "actual injury cannot be presumed" under the substantive law
applicable to their claim. tVlcLaughliii v. Arn. Tobacco Co., 522 F.3d 215, 232 (2d Cir. 2008)
(quoting Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 191-92 (3d Cir.
2001)). Here, a Civ.R. 23 class action is being used, contrary to the CSPA, to create a recovery
for customers whose purchase contracts merely included an arbitration clause, thereby altering
the rights and liabilities under the applicable substantive law and abridging Defendants'
constitutional right to defend, for each transaction, on the grounds that the mere inclusion of that
clause does not give rise to a right to damages in the absence of proof of actual harm.
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Coca-Cola Co., 472 F.3d 506, 514-15 (7`h Cir. 2006) ("a private cause of action [...] requires

proof of `actual damage' [and] proof that the damage occurred `as a result of' the deceptive act

or practice."') (citations omitted); Brown v. American Honda, 522 F.3d 6, 28-29 (lst Cir. 2008)

("'The ability to calculate the aggregate amount of damages,' as plaintiffs propose to do here,

`does not absolve plaintiffs from the duty to prove each [class member] was harmed by the

defendants' practiee."') (citations omitted).13

In sum, Ohio law should not stand for the novel and untenable proposition that, in

the event an arbitration clause is found to be deficient or unenforceable in a dispute involving

one customer, the mere inclusion of that provision in other contracts thereby creates a class

action for daanages for every other customer irrespective of whether the term is ever implicated.

If this were permitted, the rule could conceivably and inappropriately expand to cover other

types of contractual provisions as well, e.g., liquidated damages clauses, forum selection clauses,

and daznages limitation clauses.14

2. The Class Definition Cannot Be Narrowed to Include Only Those
Customers Who Were Harmed Or Damaged By the Inclusion of an
Arbitration Clause

In Starnrrmo II, this Cottrt not only held that the class was overbroad, this Court

further held that a class definition that turned on "authorization" interjected the necessity for

individualized determinations that precluded class certification:

13 Including customers who suffered no actual harm or damage is improper for the additional
reason that as to such customers there is no actual controversy and therefore those customers
have no standing as to any claim based on the inclusion of an uninvoked arbitration clause izi
their purchase contracts. See Kincaicl v. Erie Ins. Co., 128 Ohio St.3d 322, 2010-Ohio-6036, 944
N.E.2d 207 (actual controversy does not arise where challenged provision in the insurance policy
was never invoked).

'a In the case of an actual underlying dispute, a customer has a defense to the enforceability of an
invalid or unenforceable contractual term. In this case, however, the Felixes' defense to the
enforceability of the arbitration clause was turned into an affirmative class action claim. under the
CSPA for all customers based merely on the inclusion of the clause.
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determining whether [charges] are authorized requires
individualized determinations as to each member of the class that
make certification of a class inappropriate under Civ.R. 23(B)(3)
because coxninon issues do not predominate. [The] failure to offer
evidence [...] that is sufficient to prove that third-party charges are
unauthorized on a class-wide basis will cause individual questions
to overwhelm the questions common to class meinbers.

Id., 136 Ohio St.3d 231, 2013-Ohio-3019, 994 N.E.2d 408 at 158. Just as in Stammco II, the

class composed of all customers whose purchase contracts included an arbitration clause is not

only overbroad, any attempt to narrow the class, for example to only those who actually had a

"dispute," would render the class unascertainable and would interject class-defeating

"individualized questions." In particular, there is no class-wide evidence of an underlying

dispute; instead, evidence that a given customer (if any) had some sort of a dispute relating to his

or her particular purchase, and the causal connection between the inclusion of an arbitration

clause and actual harm for that particular customer and in that particular dispute, could be

established only by peculiar transaction-by-transaction proof that resides, if at all, with only a

small (and unascertainable) subset of the broad universe of all customers.

Stccmnico II thus teaches that an overbroad class cannot be re-defined based on a

proximate cause test built into the class definition. Such an approach not only interjects

individualized determinations, it also creates an impermissible "fail safe" class. See Stcanamco II,

siipra, at 9[917-$,58; see also George v. R. Good Logistics, LLC, 12 Dist. Nos. 2012-06-008-010,

2013-Ohio-16, 9[9[20-21, review denied, 135 Ohio St.3d 1447, 2013-Ohio-2062 (court reversed

certification of a class that was defined on the basis of individuals who were harmed by the

challenged conduct, whicli the court noted would interject a proximate cause test necessitating

individualized proof).

In Stammco II, this Court reasoned that "[r]emanding this case for further

consideration of the class action merely to reach an inevitable result would result in an
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additional, unrzecessary delay in a case that is more than eight years old." Stainmco II, supra at

9I52. The same conclusion should be drawn here.

D. The Court of Appeals Erred in Failing to Conduct a Rigorous Analysis of the
Identifiable Class Prerequisite

The Court of Appeals specifically recognized on the class certification appeal

what is the dispositive class certification issue: whether the class "includes individuals who

have no claim and who have sustained no actual damages as a result of Ganley's inclusion of the

arbitration provision in its :sales agreements." Opinion, 1133. However, the Court of Appeals

failed to even address (let alone resolve) that issue, reasoning that the issue pertained to the

merits and therefore was "outside the scope of our review." Opinion at 144; see also Opinion at

171 (dissent noting that "[t]he majority does not address this issue"). In the En Banc Entry, the

Court of Appeals similarly concluded that "[t]he question wliether the class should be limited

with respect to the damages claim may be addressed in future proceedings."

Although Stammco II expressly holds that class certification should be denied if,

upon a rigorous Rule 23 inquiry into the underlying merits, the court determines that the class

includes individuals who could not have been harmed, the Court of Appeals' Opinion relegates

that Rule 23 prerequisite to a post-certification assessment of what, if any, damages could be

awarded. See Opinion at 144. The Court of Appeals thus erred in failing to conduct a rigorous

analysis under Civ.R. 23, which required the Court of Appeals to specifically address and

actually decide, at the class certification stage of the case, whether the mere inclusion of an

uninvoked arbitration clause caused any actual harm or damage.

Rule 23's rigorous analysis of the class certification prerequisites would be

severely truncated if, as the Court of Appeals held, threshold class certification prerequisites -

such as an identifiable class composed of individuals who sustained actual harm - are off-limits
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on class certification, leading to the serial certification of overbroad class actions. Proposition of

Law No. 1 thus establishes, contrary to the Opinion, that if there is a question whether "the class

should be limited," it must be resolved at the class certification stage and not in "future

proceedings" that come only after the unlitnitecl class has been certified. See En Banc Eritry.

Otherwise, everytlting that transpired in the interim between class certification and the

subsequent "proceedings" (presumably an appeal from a final judgment) would be, upon the

ultimate determination that the "class should be limited," all for naught.

In Conacast Corp. v. Behrend, 133 S.Ct. 1426, 185 L.Ed.2d 515 (2013), the

United States Supreme Court held that a rigorous analysis at the class certification stage requires

a court to dctermine, as a prerequisite to certifying a Rule 23(B)(3) class, that "damages are

capable of measurement on a class wide basis." Id. at 1433. Otherwise, the Court reasoned, the

class certification prerequisites would be reduced to a"nullity." Id. In Cullen, this Court

similarly held that a rigorous analysis of the class certification prerequisites reqtiires a cotut to

determine if the crux of the claim supports class certification. In that case, this Court specifically

rejected the notion that such an inquiry is merits-related and thus outside of Rule 23, holding:

[r]eview of the certification of a class action requires the appellate
court to determine whether the trial court conducted a rigorous
analysis that resolved all relevant factual disputes and found by a
preponderance of the evidence that the requirements of Civ.R. 23
have been satisfied.

Ctcllen, 137 Ohio St.3d 373, 2013-Ohio-4733, 999 N.E.2d 614 at 151. In this case, however, the

Court of Appeals (just as it did on a Rule 23 appeal in Cullen) defez:red consideration of critical

class certification issues to later proceedings on the merits, resulting in an erroneous class

certification.

Class certification substantially raises the stakes of a case, often poses the risk of

bet-the-company liability, requires the investment of enormous amounts of time and resources by
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the litigants and their counsel, and imposes extraordinary deniazids on the court. Courts have

recognized the in terrorem effect of class certification. See, e.g., AT&T 1'Vlobility LLC, 131 S.Ct.

at 1752, 179 L.Ed.2d 742 (noting that class actions carry the risk of hold-up settlements, where,

even if there is a small chance of devastating loss, defendants are effectively pressured into

settling questionable claims); In re Bridgestone/Firestone Tires Products Liability Litigation,

288 F.3d 1012, 1015-16 (7' Cir. 2002) (analyzing the benefit of early scrutiny of class

certification due to the risk that a defendant would be forced to settle and on terms that reflect the

risk of a catastrophic judgment more than the actual merits of the claim). These considerations,

applied to the record facts of this case, illustrate the importance of Proposition of Law No. 1 and

a rigorous analysis of all the class certification prerequisites at the class certification stage of the

case. Deferring the class certification prerequisite of an identifiable class to future proceedings

would, as here, result in a certified class that would be later - but inevitably - determined to be

fatally overbroad because, from the very outset of the case, a large but unascertainable number of

individuals included in the class never even had a claim.

Proposition of Law No. 2

In a class action brought under the Ohio Consumer Sales
Practices Act, R.C. 1345.09(B) requires the consumers to have
sustained actual damages as a result of the challenged conduct.

In a Rule 23(B)(3) damages class action brought under the CSPA, R.C.

1345.09(B) requires consumers to have sustained "actual damages" as a result of the challenged

conduct. Applying Proposition of Law No. 2 to the facts and circumstances of this case, this

Court should hold that a class of customers did not, as a matter of law, sustain class-wide "actual

damages" as a resti(t of the mere inclusion in their purchase contracts of an uninvoked arbitration

clause. See also Proposition of Law No. 1 at pp. 16 to 20 (the mere inchision of an arbitration

clause, but where there is no underlying dispute that might implicate it, is not the legal cause of
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any actual harm). Propositions of Law Nos. 1 and 2 combined further ask this Court to

recognize that R.C. 1345.09(B)'s "actual damage" limitation in CSPA-based class actions must

be integrated into the Rule 23 rigorous analysis, requiring courts to consider, at the class

certification stage, whether the members of the putative class sustained class-wide actual

damages arising from the challenged conduct.

PLirsuant to Proposition of Law No. 2, the Court of Appeals' Opinion affirming

certification of the Rule 23(B)(3) damages class should be reversed, thereby precluding the

Opinion below from becoming a precedent for erroneously certifying CSPA class actions for

those who could show, contrary to R.C. 1345.09(B)s requirement of actual damages, only

"statutory" or so-called "discretionary" damages. In such a Rule 23(B)(3) damages class action

brought under the CSPA, the courts should consider R.C. 1345.09(B)'s actual damages

requirement at the class certification stage, to avoid, as here, erroneous certification atYd the

inevitable deterniination in future proceedings that, from the very outset of the case, the class

was improper. As noted above, Plaintiffs already have conceded that certification of a Rule

23(B)(2) injunctive or declaratory relief class was and is improper.

A. R.C. 1345.09(B) Requires "Actual Damages" in a Rule 23(B)(3) Class Action
Brought Under the CSPA

The requirement in Ohio law is clear that, in order to pursue a class action for

daniages under the CSPA, the members of the class must have sustained actual damages. R.C.

1345.09(B) provides (in part);

Where the violation was an act or practice declared to be deceptive
or unconscionable [. ..] the consumer may rescind the transaction
or recover, but not in a class action, three times the amount of the
consumer's actual economic damages or two hundred dollars,
whichever is greater.. . .
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(Emphasis added). In Washington v. Spitzer Mgrnt., bzc., 81h Dist. No. 81612, 2003-Ohio-1735,

132, the Eighth District held that R.C. 1345.09(B) "limits damages available in a [CSPA] class

action to actual damages." In Searles v. Germain Ford of Columbus. LLC, 10`" Dist. N. 08AP-

728, 2009-Ohio-1323 at 122, the Tenth District held that "proof of actual damages is required

before certification of a R.C. 1345.09 class action is proper." (Emphasis added). The majority

never addressed these holdings of the Eighth and Tenth Districts in Washington and Searles.

As discussed above, this rule was recently affirnzed in Johnson, S.D.Ohio No.

2:13-CV-756, Slip Copy, 2014 WL 64318, where the Soi.zthern District of Ohio held:

In order to maintain a class action, however, a plaintiff must allege
actual "damages [that] were a proximate result of the defendant's
deceptive act." Butler v. Sterline, Inc., 210 F.3d 371, at *4 (6th Cir.
Mar. 31, 2010). See also Washington v. Spitzer Mgnit, Inc., No.
81612, 2003 WL 1759617, at *5 (Ohio Ct. App. Apr. 3, 2003)
("CSPA lirnitsthe damages available in class action to actual
damages . . . ."); Konarzewski v. Ganley, Inc., No. 92623, 2009
WL 3649787, at *8 (Ohio Ct. App. Nov. 5, 2009) ("[C]lass action
plaintiffs must prove actual damages under theCSPA.").

Id. at 14..

The dissent in the case sub judice sets out what are and should be the governing

principles of law:

Where classwide relief is sought for a violation of the CSPA,
the recoverable damages are limited to actual dainages. R.C.
1345.09 (B); Washington v. Spitzer Mgt., 8`h Dist. Cuyahoga No.
81612, 2003-Ohio-1735, 132 ("CSPA limits the damages available
in class actions to actual darnages"); Konarzewski v. Ganley, Inc.,
81h Dist. Cuyalioga No. 92623, 2009-Ohio-5827, 146 ("class action
plaintiffs must prove actual damages under the CSPA"). A
showing of actual damages is therefore required before a
CSPA class seeking recovery of daniages may be properly
certified. See Searles v. Germczifa Ford of Columbus, L.L.C, 10^'
Dist. Franklin No. 08AP-728, 2009-Ohio-1323, 122 ("The fact that
statutory damages are not available in a class action indicates proof
of actual damages is required before certification of an R.C.
1345.09 class action is proper."). Only those individuals who
sustained actual damages as a result of an alleged CSPA
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violation may properly be included within a Civ.R. 23(B)(3)
damages class. See, e.g., Konarzewiski, 2009-Ohio-5827 at 11[47-
48 (observing that to comply with R.C. 1345.09(B), Civ.R.
23(B)(3) class would "need to be narrowed" to include only those
individuals who sustained actual damages).

Opinion at 169 (emphasis added). The dissent thus concluded: "[b]ecause the Civ.R. 23(B)(3)

class certified by the trial court includes individuals who sustained no actual damages, I would

find that the trial court abused its discretion in certifying the class under the CSPA." Opinion,

y(72.

The Court of Appeals was required to conduct a rigorous analysis of the class

certification prerequisites, including any necessary merits determinations, which in this case

included R.C. 1345.09(B)'s limitation in CSPA damages class actions. In fact, the majority

specifically identified the dispositive class certificatiora issue of whether "the CSPA limits

damages in class actions to actual darnages.'° Opinion at 144, However, the majority did not

undertake a rigorous analysis of the actual damages prereqtiisite for a CSPA class, but instead

concluded, erroneously, that the question was "outside the scope of our review on appeal." Id.;

see also En Bane Entry (stating "[t]he question whether the class should be limited with respect

to the damages claim may be addressed in future proceedings").

B. The Mere Inclusion of an Arbitration Clause in the Purchase Contracts Did
Not Cause Any Actual Damages

As a matter of law, the mere inclusion of an uninvoked arbitration clause did not

cause any actual harm or damage. See Proposition of Law No. 1, supra. It therefore follows,

again as a matter of law, that the mere h.iclusion of the clatise did not cause any actual damages,

either. In Johnson, the Southern District held that the absence of a"legalIy cognizable injury"

establishes the failure of the actual damages requirement under R.C. 1345.09(B). See Johnson,

S.D. Ohio No. 2;13-CV-756, Slip Copy, 2014 WL 64318 at 19.
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Plaintiffs have the burden on class certification, but Plaintiffs failed to elicit a

shred of evidence of (i) class-wide actual injury or actual damages caused by the inclusion of an

arbitration clause in the purchase contracts, or (ii) the existence of custoiner disputes (other than

the Felixes' interest rate dispute) that might implicate the clause, While "actual damages" might

be readily determined in the case of an unlawful monetary charge, no money was ever paid by a

customer to a dealership for including an arbitration clause.

The Court of Appeals thus erred in failing to specifically address and acttlally

decide whether the mere inclusion of an uninvoked arbitration clause causes actual damages and

thus whether certification of a Rule 23(B)(3) CSPA class was proper under R.C. 1345.09(B).

See MarroJZe v. Phllip Morris USA, Inc., 110 Ohio St.3d 5, 13, 2006-Ohio-2869, 850 N.E.2d 31

(certification of CSPA class improper because "plaintiffs do not meet the standard to cltzalify for

class-certification under R.C. 1345.09(B)); see also Opinion at 1172 (dissent pointing out that "the

CSPA's damages limitation limits not only the damages that may ultimately be recovered by a

properly certified class but whether a putative class may be properly certified as a Civ.R.

23(B)(3) CSPA class in the first instance").

Moreover, the error of the Court of Appeals in failing to decide the dispositive

class certification issue of actual damages was and is magnified by the trial court's partial

judgment, which awarded $200 to every customer of over 20 separate dealerships over an

indeterminate period of several years. The trial court's award of $200 per ctrstomer was not

predicated on "actual. damages," but instead reflects the trial court's legally-erroneous decision to

"exercise its discretion and grant damages of $200 per class member" on the basis that "[t]he

Ohio Legislattare set a minimum damage award of $200 for individual violations of the CSPA."

See Order, p. 9. (As noted herein, the majority did not make any determination that any actual
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harm or actual damages was caused by the mere inclusion of an uninvoked arbitration clause;

instead, the Court of Appeals determined, erroneously, only that the issue was not before the

Court at the class certification stage.)

The CSPA, at least in a Rule 23(B)(3) damages class action, does not give a court

"discretion" to award statutory or presumed damages by a different name. "Actual damages" are

not only required for a class action, by definition they are different than "statutory damages,"

which R.C. 1345.09(B) purposefully excludes in a class action. See Searles, supra, 10`i' Dist.

No. 08AP-728, 2009-Ohio-1323 at 122 ("The fact that statutory danlages are not available in a

class action indicates proof of actual damages is required before certification of an R.C. 1345.09

class action is proper.") Actual damages are not "minimum damages," either. It is no

coincidence, however, that the amount of "discretionary damages" awarded by the trial cotirt

mirrors the amount of the statutory damages under the CSPA, reflecting that the trial court

simply and improperly awarded statutory damages under a new name. Actual damages are,

inoreover, predicated on evidentiary proof of an actual injury and an ascertainable amount of

damage, but the trial court arbitrarily imposed "discretionary damages" in a uniform, across-the-

board amount without any evidentiary proof. In fact, there is no provision or rule of Ohio

jurisprudence that authorizes a court to impose damages in its "discretion." See Opinion at 772

(dissent reasoning that "no provision. exists for the recovery of such 'discretionary damages' in a

CSPA action").

The trial court's Order arbitrarily creates, at the stroke of a pen, millions of dollars

of liability but without any corresponding loss or damage on the part of the plaintiff customers.

R.C. 1345.09(B)'s "actual damages" limitation was intended to avoid this very situation, where

ruinous aggregate liability is created without reference to either actual injury or the amount of
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actual damages. In Waslaington, the Eighth District reasoned that the CSPA's actual damages

requirement "limits damages in class actions to protect defendants from huge damages awards."

Id., 8th Dist. No. 81612, 2003-Ohio-1735 at 132 (citations and emphasis omitted). In Johnson,

S.D. Ohio No. 2:13-CV-756, Slip Copy, 2014 WL 64318, the court likewise held:

In class actions [...J actual injury is required "to protect defendants
from huge damage awards." Wa.s•hiacgtotz, 2003 WL 1759617 at *5
(emphasis added). Where, as here, the Complaint fails to allege
actual injury or damage as a result of the alleged OCSPA violation,
the class claims cannot proceed."

Id. at 20.

As the ainici point out, the CSPA's actual damages limitation in class actions was

and is meant to avoid the case where, as here, a later-determined issue with a form document,

even if it does not involve any monetary loss to the consumers and has no bearing on the

transactions, results in a certified class action and aggregation of financially crippling damages.

See, e.g., Ainici Meinorandum of The Ohio Automobile Dealers Association and Greater

CleveIand Automobile Dealers Association In Support of Jurisdiction, at 2.15

15Thetrial court commented that customers were "victimized" by the use of the arbitration
clause, and that Defendants should not go "without sanction" because it purportedly "would
defeat the policies underlying the CSPA" and "reward lawlessness aimed primaril_v at
consumers." See Order at 6. However, the trial court's 2012 Order was the first time that anv
court had held that the inclusion of the arbitration clause was prohibited by the CSPA, the 2006
decision having been solely based on the clause's contractual enforceability. Moreover, at the
time the trial court issued its Order, the clause at issue had nctt been in use for over five years and
a subsequent version of the clause had already been upheld by the Eighth District Court of
Appeals. Thus, not only do the trial court's one-sided observations reflect an erroneous view of
the facts and the law, those observations also fail to consider that R.C. 1345.09(B)'s actual
damages requirement expressly rejects the notion of "sanctions" or "punishment" in a CSPA
class action. In addition to the express provisions of the CSPA, there are compelling public
policy reasons not to use class actions to inrpose ad hoc regulation under the CSPA; the CSPA
expressly vests such broader enforcement power with the Ohio Att.orney General.
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C. There Is No Viable Theory of Actual Damages For Including An Arbitration
Clause, And Certainly No Theory of Class-Wide Damages

The trial court noted that the "use of the arbitration clause" f...] is itself the basis

for relief." Order at p. 4. However, the mere inclusion of an uninvoked arbitration clause was

and is not, by itself, the legal cause of any actual harm (Proposition of Law No. 1) or any actual

damages under R.C. 1345.09(B) (Proposition of Law No. 2). In Corncast, 133 S.Ct. 1426 at

1433, 185 L.Ed.2d 515, the United States Supreme Court held that a Rule 23(b)(3) damages class

requires, as a prerequisite to certification, a viable class-wide damages theory. In contrast, the

trial court erroneously certified the class around a class-wide award of "discretionary damages"

in a uniform and unproven amount, and the Court of Appeals in turn determined that the issue of

whether there was any viable class-wide actual damages theory was off-limits on class

certification.

As these errors highlight, there is no viable theory of class-wide actual damages

arising from the inclusion of an uninvoked arbitration clause. Furthermore, as shown below, this

Court should reject Plaintiffs' post-hoc attempt to manufacture a class-wide actua.l damages

theory. Pursuant to Propositions of Law Nos. 1 and 2, this Court should hold, as a matter of

law, that the absence of any actual hartn or actual damages in turn establishes that there is no

viable class-wide damages theory upon which a Rule 23(B)(3) class brought under the CSPA

could be certified.

1. Plaintiffs Cannot Recover Class-Wide Actual Damages Under the
Pre-2007 Version of R.C. 1345.09(B)

R.C. 1345.09(B) was arn.ended in 2007 to limit the relief in CSPA class actions to

"actual econonzic damages." Plaintiffs argue that under the pre-2007 amendment of R.C.

1345.09(B), they were entitled to a class-wide award of what they call "actual [non-economic]

damages." See Appellees' Memorandum in flpposition to Jurisdiction at 6 (brackets in original).
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However, prior to the 2007 amendment, R.C. 1345.09(B) still liniited the monetary relief in

CSPA class actions to "actual damages." See Washirigtan, 81h Dist. No. 81612, 2003-Ohio-1735

at 9[32 (finding CSPA class actions limited to "actual damages"); Searles, 10t,' Dist. No. 08AP-

728 at 1122 (actual damages required in CSPA class action). For the following reasons, this Court

should reject Plaintiffs' argument and therefore need not in the process consider any issue of

retroactive application of the 2007 amendment to R.C. 1345.09(B).

In the first place, Plaintiffs argument misses the point that Proposition of Law No.

2 does not turn on the word "econornic" in the 2007 amendment to R.C. 1345.09(B). No "actual

damages" or "actual economic damages" or "actual non-economic damages" arise from the

mere inclusion of an uninvoked arbitration clause. See supra, Propositions of Law Nos. 1 and

2.16 Not surprisingly, Plaintiffs did not (and could not) elicit a shred of record

evidence of class-wide "actual damages," whether "economic" or "non-economic." The trial

court awarded "discretionary damages," not some newfound theory of "actual [non-economic]

damages." See Order at 9 (reasoning that the Legislature "set a minimum damage award of $200

for individual violations of the CSPA," and thus the trial court "will exercise its discretion and

z6 Plaintiffs note that R.C. 1345.09(B) also states "that a court can award "damages or other relief
in a class action." See Appellees' Memorandum in Opposition to Jurisdiction at 6. Two points
arise: first, the reference to "damages" does not somehow read-out of R.C. 1345.09(B) the
express "actual damages" lirnitation in a class action. See Washington and Searles, supra;
second, the actual damages limitation of R.C. 1345.09(B) cannot be circumvented by now
recharacterizing the trial court's award of "discretionary danaages" as some form of "other relief'
under the last clause of R.C. 1345.09(B). In this regard, Plaintiffs have already acknowledged
based on this Court's decision in Cullen that they are not entitled to a class action seeking "other
relief' under Civ.R. 23(B)(2), leaving a Civ.R. 23(B)(3) class - and the requirement of actual
damages - as the only possible class. In some other case involving an ongoing wrong and actual
harm (which are not present here), a court may have the right to award "other relief' (i.e.,
something other than damages) in the form of injunctive or declaratory relief under R.C.
1345.09(B) and Civ.R. 23(B)(2).
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grant damages of $200 per class member"). In the trial cotirt, Plaintiffs acknowledged that there

was "no common measure of damages" and thus the xleed for "individualized trials on damages"

(Tr. at 12), and in the Court of Appeals Plaintiffs suggested only that "Judge Sutula saw enough

in over 10 years of litigation to evaluate every class member's non-economic loss at $200."°

Brief of Appellees, at 42. It is impossible to even guess at what"actual [non-economic]

damages" the trial judge might have "saw" solely based on the fact that the customers' purchase

coiitracts included a never-to-be-consulted arbitration clause.

And, if Plaintiffs are suggesting that the pre-2007 version of R.C. 1345.09(B)

theoretically could permit an award of non-economic damages such as for harassment,

humiliation, or pain and suffering, then class certification is and would be precluded on the

ground that such a theory of "actual [non-economic] damages" would necessitate highly

individualized proof as to both the existence atid amount of such damages. See Catillen, supra at

130 (discussing requirement of generalized proof applicable to the class as a whole) (citation

omitted); Hoang, supra at 121 ("where proof of fact of damages requires evidence concerning

individual class members, the common questions of fact become subordinate to the individual

issues, thereby rendering class certification problematic") (quotation omitted)). In this regard,

iion-economic damages not only cannot be presumed, non-economic damages do not arise on a

class-wide basis from the inclusion of a dispute resolution clause in dispute-free transactions.

Plaintiffs cite cases that purportedly support a class-wide damages theory, but

those decisions are readily distinguishable. For example, in State v. Rose Chevrolet, Inc., 12`h

Dist. No. CA91-12-214, 1993 WI. 229392 (Jun. 28, 1993), the court awarded damages based on

evidentiary proof that customers sustained actual monetary danlages in the form of a price

differential between undisclosed prior rental vehicles and "factory official" vehicles. See
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Opinion at 172 (dissent pointing out that Rose Chevrolet "does not support the trial court's

damages theory in this case"). The other decisions that Plaintiffs cite are equally inapplicable.

See Celebrezze v. Hughes, 18 Ohio St.3d 71, 479 N.E.2d 886 (1985) (in Attoritey General action

for odometer fraud, court affirmed damages award under R.C. 4549.49); Wiseman v. Kirkman.,

2d Dist. Case No. 1575, 2002-Ohio-5384 (homeowner recovered actual economic damages in

the aznount of $150.00 based on lower wholesale cost of substituted water softener); Jemiola v.

XYZ Corp., 126 Ohio Misc. 2d 68, 2003-Ohio-7321, 802 N.E.2d 745 (Cuy: Cty.) (court awarded

statutory damages under CSPA to individual who received unsolicited fax advertisements).

2. Plaintiffs Cannot Recover Class-Wide Actual Damages
Under a "Benefit of the Bargain" Theory

Plaintiffs also argue that the trial court's erroneous across-the-board award of

"discretionary damages" can somehow be transformed on appeal into "the reasonable cost of

document preparation" under a purported "benefit of the bargain" theory. See Appellees'

Memorandum in Opposition to 3urisdictiori, at 7-8. Accordingly to Plaintiffs, the trial court

could have fixed "non-pecuniary damage" at $200 per transaction under that theory that each

class member "had a right to receive a non-deceptive and viable remedy received." Id. at 8.

This Court should reject Plaintiffs' misplaced and convoluted theory of class-wide damages

under Rule 23(B)(3).

First, the benefit of the bargain theory was first raised by Plaintiff on appeal. As

such it has been waived. See, e.g., State v. Awan, 22 Ohio St.3d 120, 489 N.E.2d 277 (1986),

syllabus; and Greene v. American Bankers Ins. CCa., 8th Dist. Case No. 66091, 1994 WL 568395,

*9 (Oct. 13, 1994). Indeed, the trial court did not award damages under a benefit of the bargain

theory, but instead awarded "discretionary damages" in the same amount as statutory damages

under the CSPA, even though statutory damages are specifically excluded in a CSPA class
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action. See supra; see cilso Order at 9 (reasoning that "[t]he Ohio Legislature set a minimum

damage award of $200 for individual violations of the CSPA").

Second, R.C. 1345.09(B) requires actual damages in a Rule 23(B)(3) class action

brought under the CSPA. See supra. Whatever Plaintiffs might mean by coining the phrase

"non-pecuniary damages," no actual hann or actual damages of any kind arises from the mere

inclusion of an arbitration clause. As noted above, no monetary charge was assessed or paid for

the inclusion of an arbitration clause. How could Plaintiffs establish on a class-wide basis that

the customers were deprived of the "benefit of the bargain" by the mere inclusion of an

uninvoked arbitration clause where the benefit of the bargain is exeniplified by dispute-free

purchases? Third, Plaintiffs did not (and could not) elicit any record evidence of any class-

wide actual damages whatsoever, whether "non-pecuniary damages" or some other theory of

damages. In fact, Plaintiffs never say whether, in theory, alleged "actual [non-economic]

damages" are different than "non-pecuniary daniages," nor do they cite a case in which an award

of damages under either theory was permitted on a class-wide basis Lutder R.C. 1345.09(B).

Here, the alleged wrongdoing is alleged to be the inclusion of an arbitration

claiL7se. See Order at 4 (stating that the "unlawful conduct" was "the use of the arbitration

clause"). In this or any other case, the alleged damage must arise as a direct and proximate result

of the alleged wrongdoing, i.e., the inclusion of an arbitration clause. See Comcast, 133 S.Ct.

1426, 1433, 185 L.Ed.2d 515 (class certification is improper where the class-wide damages

theory measures "damages that are not the result of the wrong"). Tellingly, every one of the

cases that Plaintiffs cite at page 8 of the Memorandum in Opposition to Jurisdiction addresses

damages for alleged wrongdoing in assessing an actual monetary charge, not for merely
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including a clause in a contract that, in almost every instance, had no bearing on the transaction

and therefore was not the legal cause of any actual harm or damage. 17

As a final matter, courts have consistently r.ejected this same attempt to

manufacture a puiported injury by a misplaced benefit of the bargain theory of damages. In In re

Toyota Motor Corp. Hvbrid Mktg. Sales Practices and Prod. Liab. Lit., 288 F.R.U. 445, 450

(C.D. Cal. Jan. 9, 2013), the court denied class.certificatiorz under benefit of the bargain damages

theory, reasoning that "[p]laintiffs' benefit-of-the-bargain argument . . . is insufficient as a

matter of law" and that "merely offering a creative damages theory does not establish [the

required] actual injury." See also Rivera v. Wyeth-AyerstLabs, 283 F.3d 315, 320-21 (5`r` Cir.

2002) (rejecting plaintiff's attempt to use a benefit of the bargain theory as a substitute for

showing concrete injury stating that "artful pleading . . . is not enough to create an injury in

fact."); Wallis v. Ford Motor Co., 2008 S.W.3d 153, 159, 362 Ark. 317 (Ark. 2005) ("numerous

other jurisdictions have refused to award benefit-of-the-bargain damages when there is no

allegation that the product received was not the bargained-for product," and finding that

"common-law fraud claims not resulting in injury are not actionable.").

17 See Greenspan v. Third Fed. S. & L. Assn., 122 Ohio St.3d 455, 912 N.E.2d 567 (plaintiff
disputed charge for document preparation fee regarding services performed by non-attorney:s for
loan documents); Weston v. AmeriBank, 265 F.3d 366 (6' Cir. 2001) (plaintiff disputed
document preparation fee charge and claimed it was not adequately disclosed); Price v. EquiFirst
Corp., N.D.Ohio No. 1:08-CV-1860, 2009 WL 917950 at *2 (Apr. 1, 2009) (document
preparation fees were not the subject of the court's opinion; rather, the court briefly noted
plaintiff's allegation that they were charged a document preparation fee that was not disclosed on
a Good Faith Estimate).
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CONCLUSION

For the foregoing reasons, Defendants-Appellants respectfully urge this Court to

reverse the Judgment and Opinion of the Eighth District Court of Appeals, hold that certification

of the customer class was and is iznproper under Civ. R. 23, and remand this case to the trial

court for proceedings on the individual claims of the Felixes.
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WA.:RY EILEEN KILBANE, J.:

{¶ 1} Defendants-appeilants, Ganley Chevrolet, Inc. ("Ganley Chevrolet")

and Ganley Man.agement Company ("GanleyManagement") (co.hectivelyreferred

to as "Ganley"), appeal from the trial court's order certifying a class action

brought by plaintiffs-appellees, Jeffrey and Stacy Felix (collectively referred to

as "the Felixes"), under the Ohio Consumer Sales Practices Act ("CS,PA"). For

the reasons set forth below, we a££irm..

(T2) The facts giving rise to the instant appeal were set forth by this

court in Ganley's previous appeal, Felix v. Ganley Chevrolet, Inc., 8th Dist.

Cuyahoga Nos. 86990 and. 86991, 2006-®hio-4500, discretionary appeal not

czllotued, 112 Ohio St:3d I470; 2007-Uhio-388, 861 N.E.2d 144.

[The Felixes] brought two actions against Ganley.1 In both actions,
the appellees filed class action complaints alleging consumer sales
practices violations and seeking declaratory and injunctive relief.

The Felixes allege in the first action that on March 24, 2001, they
went to Ganley to purchase a 2000 Chevy Blazer. The Felixes claim
that as an incentive to sign the contract to purchase the vehicle,
Ganley informed them that they were approved for 0.0% financing
but that the offer would expire that evening. The purchase contract
contained an arbitration clause that required "any dispute between
you and dealer (seller) will be resolved by binding arbitration."'

'The first action, Cuyahoga C.P. No. CV-442143 and 8th Dist. Cuyahoga No,
86991, was brought against Ganley Chevrolet, Inc., as representative ofvarious Ganley
deaJ.erships, and against Ganley Management Co.. The second action, Cuyahoga. C.P.
No. CV-454238 and 8th Dist. +Cuyahoga No. 86990, was brought against Ganley
Chevrolet, Inc., and all Ganley co3npan.i.es.

states: ZThe arbitration provision at issue, which appeared in the sales agreemeat
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Jeffrey Felzx signed under the arbitration clause and at the foot of
the purchase contract, relying on Ganley's representation of 9.0%o
fi:nancing. The purchase contract provided that it was "not binding
unless accepted by seller and credit is approved, if applicable, by

financial instituti:on." Jeffrey Felix also signed a conditional
delivery agreement that specified that "the agreement for the
sale/lease of the vehicle described above is not complete pending
financing approval *** and that the consummati4n. of the
transaction is specifically contingent on my credit worthiness and

ability to be financed.,"

The Felixes traded in their van as part of the purchase. They allege
Ganley insisted the Felixes take the Chevy Blazer home for the
weekend. 'T'he Felixes c.laim that when they returned the foTlowing

Monday to sign the promissory note and security agreement, they

were told that GMAC (the financing institution) would only approve
their financing at 1.9%, not at the 0.0% that was originally
represented. The Felixes agreed to the 1.9% rate and signed the
promissory note. More than a month later, the Felixes were
informed that GMAC decided not to approve the 1.9% financing.
Ganley then informed the Fel.s.xes that they cauld obtain 9.44%
financing with Huntington Bank. The Felixes refused to execute a
new agreement at the higher interest rate. The FeJa.xes retained the
vehicle and have been placing money into escrow for the purchase

of the vehicle,

ARBITRATION - ANY DISPUTE BETWEEN YOU AND DEALER
(SELLER) WILL BE RESOLVED BY BINDING ARBITRATION. YOtJ
GIVE UP YOUR. RIGHT TO GO TO COURT TO ASSERT YOUR
RIGHTS IN THIS SALES TRANSACTION (EXCEPT F'OR AN"Y CLAIM

IN Si'VZALL CLAIMS COURT). YOUR RIGHTS WILL BE
DETERMINED BY A NEUTRAL ARBITRATOR, NOT A JUDGE OR
JURY. YOU ARE ENTITLED TO A FAIR HEARING, BUT
ARBITRATION PROCEDURES AR,E SIMPLEh..AND MORE LIMITED
THAN RULES APPLICABLE IN COURT. ARBITRATOR DECISIONS
ARE AS ENFORCEABLE AS ANY COURT ORDER AND ARE
SUBJECT TO A VERY LIMITED REVIEW BY A COUR,T. SEE
GENERAL MANAGER FOR`, INFORiMATION REGARDING
ARBITRATION PROCESS.
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In the first action, under the fourth amended complaint, [the Felixes
claixn] that the arbitration clause uti.lz.zed by Ganley was
unconscionable and that various practices of Ganley pertaining to
the clause violated the Ohio Consumer Sales Practices Act ("the
Ohio CSPA"). The first three causes of action were raised as to the
representative class. Count one alleges unconscionability of the
arbitration clause; counts two and three allege unfair and deceptive
consumer sales practices.

Counts four through six were the Felixes' individual claims. Counts
four and five allege unfair and deceptive consumer sales practices
concerning Ganley's "bait and switch tactics." Under count four, the
Felixes claim that Ganley misrepresented to the Felixes that they
were approved for financing, when no such approval was given, in
order to get the Felixes to agree to purchase the vehicle later at
higher interest rates. They further claim Ganley submitted a credit
application to Huntington without authorization from the Felixes
and in complete disregard of their privacy. Under count five, the
Felixes allege that Ganley deceived Jeffrey Felix with respect to the
conditional delivery agreement, and failed to incorporate into the
security agreement that the Felixes were not, in fact, approved for
financing with GMAC. Count six is a claim for intentional infhction
of emotional distress with respect to the alleged misrepresentations
Ganley made to the Felixes regarding the fin.ancing of the vehicle.

In the second action, the second amended complaint focuses entirely
on the arbitration clause itself. Count one is a claim that the clause
is ` unconscionable: Counts. two through four claim unfair and
deceptive consumer sales practices by Ganlcy with respect to the
arbitration clause. Count five claims Ganley made false statements,
representations, and disclosures of fact and defrauded customers as
to the arbitration clause. In the second action, there are no direct
allegations pertaining to the interest-rate representations made to
the Felixes as were alleged in the first action.

In both cases, Ganley filed a motion for stay of proceedings,
requesting that the matters be stayed pending arbitration in
accordance with the arbitration agreement contained within the
parties' purchase contract.
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Following a consolidated hearing on the motions, the trial court
denied the motions without opinion.

Id. at ^j 2. 10.

{¶3) Ganley appealed the trial couwet's denial of its motion to stay pending

arbitration, arguing the trial court had erred in determining that the arbitration

provision was unenforceable. The issue before us at that time was "whether the

dispute between the parties is governed by a valid, enforceable agreement to

arbitrate." Id. at ¶ 13. We affirmed the tr^.al court's ruling, concluding that the

arbitrati.onprovision included in the purchase agreement was substantively and

procedurally unconscionable and was, therefore, unenforceable against

appellees. Id. at ¶ 28.

{¶Q FoHowing our decision, the Felixes filed a "Supplemental Motion for

an Order of Class Certification and for Judgmen:t on the Merits" at the trial

court, requesting that the trial court certify a class under both Civ.R. 23(B)(2)

and (B)(3) in October 2007. They argued that our ruling that the arbitration

provision was unconscionable established "CSPA. violations which. apply to each

and every class member." As to its class claim in the first action, the Felixes

sought judgment in favor of the purported class oxi the CSPA claim and

requested that each class member be awarded $200 in damages. They also

requested that the court issue injunctive relief, enjoining the continued use of

the arbitration provision and any substantially similar provisions. With respect
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to the second action, appellees sought a "final judgment on the merits for the

entire case" in the form of a declaratory judgment stating that Ganley's inciusion

of the unconscionable arbitration ciause in its automobile sales agreements

violated the CSPA.

M) Ganley filed a brief in opposition, arguing the Felixes could not

maintain a class action under R.C. 1345.09(B) and establish certain

prerequisites to class certification under Civ.R. 23, and that due to the public

po.ticy favoring arbitration, inclusion of an arbitration provision in a sales

agreement could not violate the CSPA. After several years of extensive

litigation, the trial court issued jiidg.ment entries in both cases in September

2012. In its "Proposed Order of Class Certification and for Partial Judgment on

the Merits," the trial court certified the following plaintiff class under Civ.R.

23(B)(2) and (B)(3):

All consumers of Vehicles from any of the 25 Ganley Companies (see
Plaintiffs Chart, Exhibit A, filed August 18, 2003) within the
two-year period preceding commencement through the present date
(the Class Period), who signed a purchase agreement containing the
arbitration clause at suit or one substantially similar thereto,

{¶61 In addition to certifying the class, the trial court held that Ganley's

inclusion of the subject arbitration provision in its purchase agreements with

consumers violated the CSP,A, and established a basis for classwide relief under

Civ.R. 23(B)(2) and (B)(3). In its rigorous opinion granting class certification,

the trial court wrote:
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The Court finds that the Ganley defendants have acted on grounds
applicable to the class as a whole, thereby making appropriate final
injunctive relief and corresponding deelaratory xeli.ef. * **[I]t. is
the use and enforcement of the arba.tration clause which is at issue
in this m.atter.. The use of the said clause constitutes a threatened
harm to class members as evidenced i.n the instant case by the
litigation of the Defendant[s] Motion to Stay and Motion to Compel
Arbitration. The class is cohesive in that each class member
executed the same or substantially same Purchase Agreement
whzch, failed to -qatisfy the requirenaents of the [CSPA.], by failing to
provide certain material information at the time it was due; and the
Court will issue relief to protect those class members from prejudice

thereby.

Specifically, it was Defendants' common course of conduct under the
direction of defendant Ganley Management Co. and its General
Counsel * * * which brought forth and regulated the use of the
arbitration clause. The use of the arbitration clause, i.e., the
Defendants' conduct, is itself the basis for relief. Re-litigating a
class member's right to relief over and over again would be a drain
on the judiciary and serve no valid purpose. Few if any class
members would likely be able to effectively challenge the
Defendants due to the cost of liti.gation. If they could challenge
Defendants, those costs would be improvident, since the illegality of
the clause has been decided and affirmed by the Court of Appeals,
and the cost of further litigation would be wasteful of judi.cial and
party resources.

{¶7}The trial court also ruled that, based on Ganley's conduct, a classwide

award of damages was warranted under the CSPA:

'f`he Court finds that CSPA permits, if it does not require, the Court
to award monetary damages to consumers victimized by Defendants'
violation of law. To allow Defendants to emerge from this
seven-year legal battle, during which time they continued to use the
offending clause, without sanction, would defeat the policies
underlying CSPA and the rule of law. It would reward lawlessness
aizned primarily at consumersa
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Concluding that the case "presents a significant violation of law," the court

s`exercise[d] its discretion" and awarded $200 an damages per transaction to each

class member.

f ¶8} It is from this order that Ganley now appeals, raising the foU.owing

single assignment of error for review.

Assi nment of Error

[T;he trial court erred as a matter of law and abused its discretion
in certifying, for purposes of a claim under the [CSPA], acfass of
customers who signed purehase agreements that included an
arbitration provision.

Standard of Review

119} A trial court has broad discretion in .deterzn.ining whether to certify

a class action, and an appellate court should not disturb that determination

absent an abuse of discretion. tlilrzrks v. C.P. Chem. Ca., 3 i. Ohio St.3d 2.00, 509

KE.2d 1249 (1987), syllabus. "The term `abuse of discretion' connotes more

t.ha.n an error of law or judgment; it implies that the court's attitude is

zxnreasonable, arbitrary or unconscionable."' (Citations omitted.) ,&lakemore v.

Blakemore, 5 Ohi.o St.3d 217, 219, 405£7 N.Md 1140 (1983), quoting State v.

Adams, 62 Ohio St.2d 151, 404 N.E.2d 144 (1980). In Hamilton v. Ohio Sav.

Bank, 82 Ohio St.3d 67, 694 N.E.2d 442 (1998), the Ohio Supreme Court noted

that "the appropriateness oi' applying the abuse-of-discretio.n standard in

reviewing class action determinations is groUnded * * * in the trial court's
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special expertise and familiarity with case-management problems and its

inherent power to manage its own docket." Id. at 70; citing Marks; In re i'VLO,

Inc., 5 F,3d 154 (6th Cir.1993). "A finding of abuse of discretion should be

made cau.tiousJ.y," Marks at 201.

{+^ 14} The Hamilton court further noted that the trial court's d:a.scretion: in

deciding whether to certify a class must be exercised within the framework of

Civ.R. 23. Id. The trial court is required to "carefully apply the class action

requirements" and to conduct a "rigorous analysis" into whether the

prerequisites for class certification under Civ.R. 23 have been satisfied, ld.

Requirements for Class Action Certi^'zcation

11) In determining whether a class action.i.sproperlycertif:ied, the f3.rst

step is to ascertain whether the threshold requirements of Civ,R, 23(A) have

been met. Once those requirements are established, the trial court must turn

to Civ.R. 23(B) to discern whether the purported class comports with the factors

specified therein. Accordingly, before a class may be properly certified as a class

action, the following seven prerequisites must be met: (1) an identifiable class

must exist, and the definition of the class must be unambiguous; (2) the named

plaintiff representatives must be members of the class; (3) the class must be so

numerous that joinder of all the members is impracticable; (4) there must be

questions of law or fact common to the class; (5) the claims or defenses of the

representatives must be typical of the claims or defenses of the class; (6) the
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representative parties m.ust fairly and adequately protect the interests of the

class; and (7) one of the three requirements under Civ.R. 23(B) must be met.

Hamilton at 7 1, citing Civ.R. 23{A} and (B); Warner u. Waste Mgt. Inc., 36 Ohio

St.3d 91, 96, 521 N.E.2d 1091 (1988).

A Iication of Class Action Re uireznents

11121 Ganley argues that the trial court erred in certifying the class

because the class definition and time period are overbroad and ambiguous.

Ganley further argues that the commonality, predominance, and typicality

prerequisites to class certification under Civ.R>. 23(A) and (.B)(3) were not

established and that there was no showing that "final injunctive relief or

corresponding declaratory relief' was appropriate "with respect to the class as

a whole" for class certification under Czv.R. 23(B)(2). We disagree.

{^13) As an initial matter, we note that a recurring thena.e in Ganley's

argument is the notion that, due to the public policy favoring arbitration of

disputes, "there is and can be no [CBPA] violation based upon the inel.u.sion of an

arbitration provision in a contract." Ganley, however, misconstrues the Felzxes'

theory of liability under the CSPA. The Felixes do not contend that Ganley's

inclusion of any arbitration clause in a consumer sales contract violates the

C-SPA. Rather, they contend that Ganley's inclusion of this particular

arbitration provision, which this court found to be misleading, conl'using, and

substantively unconscionable, or a substantially si.rnilar provision, in its
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automobile sales agreements constitutes an unfair and deceptive practice under

the CSPA. We agree that such allegations constitute an unfair or deceptive

practice giving rise to a claim under the CSPA. See also Eagle v, Fred Martin

Motor GCo., 157 Ohio App.3d 150, 2004-Oha.a-829, 809 N.E.2d 1161, ¶ 28 (9th

Dist.) (stating that "it is conceivable that a complainant may allege that an

arbitration clause itself may violate R.C. Chapter 1345[j")

I¶14} Ganley further argues that the individualized assessment necessary

for a determination of procedural unconscionability must, in and of itself,

preclude any form of classwide relief. However, there is a difference between the

pxonfrequired to establish an unfair and, deceptive practice under the CSP'A. and

the proof required to establi.sh the contractual defense of unconscionability. The

fact that an arbitration provision is generally "presumed valid" or that the

contractual defense of unconscionability requires both substantive

unconscionability and an individualized, case-by-case assessment of procedural

unconscionability before a contract provision is determxned to be unenforceable

does not preclude a finding that inclusion of amisleadi:ng, confusing, and

substantively unconsciGnable arbitration provision in a consumer sales contract

constitutes an unfair and deceptive practice under the CSPA. As it relates to the

claims of the putative class, the issue in the instant case is not whether the

arbitration provision was substantively and procedurally unconscionable, and

thus unenforceable, under contract law principles, but rather, whether the
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provision violated the CSPA for reason.s that apply classwide, irrespective of

procedural unconscionability.

{¶1Q Therefore, Gazil.ey's arguments based on the publzc policy tavoring

arbitration and the requirements for establishing procedural unconscionability

as a matter of contract law do not preclude class certification in this case.

{5I6) We now review the detailed findings made by the trial court.

(1) Identi `able CIass

{¶17} Civ,R. 23 requires that an identifiable class must exist and the

definition of the class must be unambiguous. This requirement "will not be

deemed satisfied unless the description of [the class] is sufficiently definite so

that it is adxninzstrativeIy feasible for the court tt, determine whether a

particular individual is a member. Thus, the class definition must be precise

enough to permit identification within a reasonable effort." (Internal quotations

and citations omitted.) Hamilton, 82 Ohio St.3d at 71-72, 694 N.E.2d 442.

M181 In the instant case, the trial court found that the Feiixes:' propcsed.

class was identifiable, consisting of:

.All consumers of Vehicles from any of the 2-o Ganley Companies (see
plaintiffs chart, Exhibit A,. filed August 18, 2003) within the two-
year period preceding commencement through the present date (the
Class Period), who signed a purchase agreement containing the
arbitration clause at suit or one substantially similar thereto.

We are mindful that "[t]hefocus at this stage is on how the class is defined. "The

test is whether the means is specified at the time of certification to determine
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whether a particular individual is a member of the class."' (Citation omitted.)

Hamilton at 73.

f ^1 10} A,plain reading of the class definition dictates that the class is

limited to consumers who purchased vehicles from any of the 25 Ganley

companies within the two-year period preceding commencement of the Felixes'

original complaint filed on June 18, 2001. Based on this definition, it would be

admirustratively feasible to determine. whether a particular person is a member

of the class. Therefore, the identifiable class requirement is satisfied.

(2) Q1ass Membership

{T20} The class membership prerequisite requires only that "the

representative have proper standing. In. order to have standing to sue as a class

representative, the plaintiff must possess the same interest and suffer the same

injury shared by all members of the class that he or she seeks to represent."

(Citation omitted.) Harnilton, 82 Ohio St.3d at 74, 694 N.E.2d 442.

}¶ 211 Here, the trial court faund that Ganley

instituted the arbitration clause on or about 1998 and the Court
need only look at the pre-printed form agreements which Ganley
utilized and executed to identify the class and determine whether
a given individual is a class member. Plaintiff is a member of the
class so defined, having purchased a vehicle from Ganley Chevrolet,
Inc., and signed a Purchase Agreement on or about March 2000,
containing the subject arbitration clause.

The Felixes and the class members possess the same interest and suffer the

same injury---indivviduals who purchased a vehicle from Ganley Chevrolet, Inc.,
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and signed a purchase agreement containing the subject arbitration clause.

Thus, the class membership requixement is satisfied.

3 Numerosity

{^, 221 Civ.R. 23(A) provides that "one or more members of a class may sue

or be sued as representative parties on behalf of all only if (1) the class is so

numerous that joinder of all members is impracticabl.e[.]" Here, the trial court

found that "the class as * * * defined contains thousands of members and is thus

so numerous that joinder of all members is impracticable." In Hamilton, the

Ohio Supreme Court found that a class with at least 2,700 possible class

members satisfies the num.erosity requirement. Id. at 75. The court stated,

"[flhis number alone is sufficient to establish that the class is so numerous that

joinder of all members is impracti.cable." (Citations omitted.) Id. Similarly, the

instant class consists of "thousands of members." Thus, the numerosity

requirement is satisfied.

4 Cammo n ality

23) Civ.R, 23(A)(2) requires the presence of "questions of law or fact

common to the class." "Courts generally give this requirement a permissive

application. It is not necessary that all the questions of law or fact raised in the

dispute be common to all the pa.rties. If there is a common nucleus of operative

facts, or a common liability issue, the rule is satisfied." (Citations omitted.)
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Harrzzlton, 82 Ohio St.:3d at 77, 694 N.E.2d 442. In the instant case, the trial

court found tbat:

this matter concerns a common nucleus of operative facts such that
there are questions of fact and law common to all members of the
class. These questions include 1) whether a given individual
purchased avehicle from a Ganley dealership during the Class
Period, 2) whether she signed a Purchase Agreement identical or
substantially identical to that at issue, 3) whether the arbitration
clause is violative of the [CSP.A], 4) and is so, whether the Court
should award a classwide damage remedy predicated upon such

violation(s) of law,.

(¶24} Ganley's all.eged violation of the CSPA, based on inclusion of the

iricomplete and zn.isleading arbitration provision in its consumer sales

agreements creates such a common, class-wide contention. Accordingl.y, the

commonality prerequisite is satisfied.

5 T ical.it

{¶25} "The requirement for typicality is met where there is no e.xpress

conflict between the class representatives and the class." :Hccmilton at ?'7. Here,

the trial: court found that:

the claims of the representative parties are typical of the claims of
the class, There is no express conflict between the representatives
and the absent class members. The same unlawful conduct, i..e., the
use of the arbitration clause, was directed at the representatives
and the class members; and that conduct is the crux of class

member claims.

{Ti 26) This same conduct gives rise to the claims of the other putative class

members, and the claims are governed by the same legal theory - that Ganley's
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inclusion of such a provision in their sales agreements violated the CSBA. Thus,

the typicality prerequislte is satisfied.

6 Ade uate Re resentation

1^27} A class representative is "deemed adequate so long as his or her

interest is not antagonistic to that of other class members." (Citations omitted.)

Id. at 78. In the instant case, the trial court found that "the representative

parties will fairly and adequately represent the interests of the class. Plaintiff

representatives have no interest which antagonistic to the interest of the class

as a whole. Indeed, they are seeking to obtain relief for the class members prior

to turnzng attention to their individual clazxr.s." Accordingly, the Felixes are

adequate class repre5entatives:

(7) Civ:R. 23LB) Reauirements

IT28} Having determined that the requirements of Civ.R. 23(A) have been

met, we now look to Civ.R. 23(B). Here, the trial court found that the class

action could be maintained under both Civ.R. 23(B)(2) and (3), which provide

that a class action may be maintained if the prerequisites of Civ.R, 23(A) are

satisfied, and

(2) th:e party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief
with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only
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individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings include: (a) the
interest of members of the class in individually controlling the
prosecution or defense of separate actions; (b) the extent and nature
of any litigation concerning the controversy already commenced by

or against members of the class; (e) the desirability or undesirability
of con.centxating the litigation of the claims in the particular forum;
(d) the difficulties likely to be encountered in the management of a

class action.

{1[29} Ganley argues that the trial court's class certification under Civ.R.

23(B)(2) was improper because there is no relief that would be appropriate for

the class as a whole since relzef could only be awarded on the basis of

individualized proof of procedural unconscionablility, and Civ.R. 23(B)(2) is

inapplicable when the primary reliefrequested is damages.

11^30} In the instant case, the trial co-urt determined that Ganley "acted

on grounds appli:cable to the class as a whole, thereby making appropriate final

injunctive relief and corresponding declaratory reb:ef." The court reasoned that

the use and enforcement af the arbitration clause "constitutes athreatened harm

to class members as evidenced **^ by the litigatirsn of the Defendants' Motion

to Stay and Motion to Compel Arbitration." The court further stated that

[t]he class is cohesive in that each class member executed the same
or substantially same Purchase Agreement which failed to satisfy
the requirements of the [CSPA], by failing to provide certain
material information at the time it was due; and the Court will issue
relief to protect those class members from prejudice thereby.
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{^311 Under Civ.R. 23(B)(2), the plaintiff must show that the defendant's

actions impact the entire class and that final injunctive or deola.ratory relief is

appropriate. "Certification under Civ.R. 23(B)(2) depends upon what type of

relief is primarily sought, so where the injunctive reli.ef is merely incidental to

the primary claim for money damages, Civ.R. 23(B)(2) certification is

inappropriate." Wilson v. Brush Wellman, Iizc., 103 Ohio St.3d 538, 2004-Ohio-

5847, 817 N.E.2d 59, T17, citing Zinser v. Accufix .Research Inst., Inc., 253 F.3d

1 180 (9th Cir.2001).

{^32} As discussed above, the use of the arbitration clause is at issue, not

procedural unconscionability as Ganley contends. The use of the arbitration

clause constitutes a threat to the class as awhol.e. The Ohio Supreme Court has

stated:

"Disputes over whether the action is primarily for injunctive or
declaratory relief rather than a monetary award neither promote
the di:sposztion of the case on the merits nor represent a useful
expenditure of energy. Therefore, they should be avoidcd, If [Civ.R.
23(A)] prerequisites have been met and injunctive or declaratory
relief has been requested, the action usually should be allowed to
proceed under [Cav.R,. 23(B)(2)]."

Hamilton, 82 Ohio St.3d at 87, 694 N.:E.2d 442, quoting Wri:ght, Nfi11er & Kane,

Federc,il Practiceand Procedure, Section 1775, at 470 (2d Ed.19$6) . Accordingly,

the class is maintainable under Civ,R. 23(B)(2).

{t331 With respect to Civ.R. 23(B)(3), Ganley argues the trial court erred

ln certifying an "all customers" class because it "extends beyond the scope of the

A-26



statute" and includes individuals who have no claim and who have sustained no

actual damages as a result of Ganley's inclusion of the arbitration provision in

its sales agreements.

1^34} Civ.R. 23(B)(3) provid:es that in order to certify a class in an action

for damages, the trial court m.ust make two findings. First, it must f°^nd that

questions of law or fact common to the members of tb.-e class predominate over

any questions affecting only individual members; and second, the court must

find that a class action is superior to other available methods for the fair and

efficient adjudication of the controversy. In its anal.ysis under Civ.RR. 23(B)(3)Y

the trial court found th.at;

questions of law and fact common to the class predominate over any
questions affecting efficient adjudi.cation of this controversy..

Specifically, it was Defendants' common course of conduct underthe
directzon of defendant Ganley Management Co. and its General
Counsel * * * which brought forth and regulated the use of the
arbitration clause. The use of the arbitration clause, i.e., the
Defendants' conduct, is itself the basis for relief. Re-litigating a
class member's right to relief over and over again would be a drain
on the judiciary and serve no valid purpose. Few if any class
members would likely be able to effectively challenge the
Defendants due to the cost of litigation. If they could challenge
Defendants, those costs would be improvident, since the illegality of
the clause has been decided and affirmed by the Court of Appeals,
and the cost of further litigation would be wasteful of judicial and

party resources.

{^351 The Ohio Supreme Court has stated that:

the common questions must xepresent a significant aspect of the
case and they must be able to be resolved for all members of the
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class in a single adjudication. And, in determining whether a class
action is a superior method of adjudication, the court must make a
comparative evaluation of the other procedures available to
determine whether a class action is sufficiently effective to justify
the expenditure of judicial time and energy involved therein.

Schmidt u. Avco C'orp., 15 Ohio St.3d 3I0, 313, 473 N.E.2d 822 (1984), citing

Wright & Mi:ller, Federal Practice and ,Proceclure, Section 1779, at 59 (1972).

{136} Here, as the trial court found, the common questions of law and fact

arise from Ganley's common course of conduct, which brought forth and

regulated the use of the arbitration clause. Furtherzuore, the claims of the

putative class members arise from the arbitration clause. The trial court noted

that the costs of individual .litigation would be improvident, since the illegality

of the clause: has been affirmed by this court, and the cost of further litigation

would be wasteful of judicial and party resources. The Ohio Supreme Court has

found that

the trial court is in the best position to consider the feasibility of
gathering and analyzing class-wide evidence. Since the trial court's
ruling did not exceed the bounds of reasonableness, we find that it
acted within its discretion in resolving that there are common
questions of fact among class members that can be presented in an
efficient fashion.

In re Consol. Mtge. Satisfaction Cczses, 97 Ohio St.3d 465, 2002-[)hia-6720, 780

N.E.2d 556, ¶ 12. Likewise, we find that the trial court in the instant case

properly concluded that the Felixes satrsfied Civ.R. 23(B)(3).
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Class Actic^ns nd the CSPA.

{T37} Although the Felixes have satisfied the Civ.R.. 23 requirements for

certifying a class action, we must now turn to the requirements of R.C,

1345.09(B), because classwide relief is sought for an alleged violation of the

CSPA.

(113$) "R.C. 1345,09(B) provides that a consumer may quall"fy 1'or

class-action status only when a supplier acted in the face of prior notice that its

conduct was deceptive or unconscionable. The prior notice may be in the form

of (1) a rule adopted by the Attorney G-eneral under R.C. 1345;05(B)(2) or (2) a

court decision made available for publie inspection by the Attorney fxeneral

under R.C. 1345.05(A)(3)." Marrone v. PhiZip Morris USA, Inc., 110 Ohio St.3d

5, 2006-Ohio-2869, 850 N.E.2d 31, ^ 9. Cases that "involve industries and

conduct very different from the defendant's do not provide meanin:gfw notice of

specific acts or practices that violate the C SPA." Id. at ¶ 21. Likewise, general

administrative rules. are "not su^'zcient to put a reasonable person on notice"

that a specific act or practice is prohibited. Id. at ^, 23. Rather,

[plrior notice may be in the form of "an act or practice declared
to be deceptive or unconscionable by rule adopted under [R.C.
1345.05(B)(2)1,,, R.C.1345.09(B). R.C. 1345.05(B)(2) authorizes the
Attorney General to "[a] dopt, amend, and repeal substantive rules
defining with reasonable specificity acts or practices that violate

sections [R.C. 1345.02 and 1345.03],"

Id. at T 22.
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1139} Ganley argues that the trial court abused its discretion i:ncertifyi.ng

the class because the prior notice requiremen:t in R.C. 1345.09(B) for

maintaining a CSPA class action was not met. Ganley contends that the class

"extends beyond the scope" of the CSPA. We disagree.

1¶401 In the instant case, the trial court held that the prior notice

requirement set forth in R.C. 1345,09(B) and Marrone was met by Ohio

Adm. Code 109:4-3-16(22) and twa pi°ior court decisions contained in the Attorney

General's public xnspection file involving unfair and deceptive practices in

connection with motor vehicle sales. The trial court concluded that Ohio

Adm.Code 109:4-3-16(22) and the acts and practices contai.ned within the prior

decisions gave the required notice to Ganley under R.C. 1345.99 --- that all

material terms must be included in a written contract for the sale of an

automobile in Ohio.

{¶41) Ohio Adm.Code 109:4-3-16(22) provides that

It shall, be a deceptive and unfair act or practice for a dealer,
manufacturer, advertising association, or advertising group, in
connection with the advertisement or sale of a motor vehicle, to:
* * * [flail to integrate into any written sales contract, all material
statements, representations or promises, oral or written, made prior
to obtaining the consumer's signature on the written contract with
the deai.er[.]3 (Emphasis added.)

3It is not entirely clear, following the Ohio Supreme Court's decision in Williams
v. ,S'pitzerAutoworld Canton, L:L.G'., 122 Ohio St.3d 546, 2909-Ohio-3554, 913 N.E.2c1
410, whether Ohio Adm.Code 109;4-3-16(B)(22) remains a viable basis upon which to
base a CSPA violation at least "absent proof of h-aud, mistake, or other invalidating
cause." Id. atT 20. In Williams, the Ohio Supreme Court held that -"[t]o the extent
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421 The trial court held that Ganley "fai][ed] to integrate all material

statements upon [i:ts] use of the arbitration clause" and "violated [Ohio

A.dm.Cod.e 109.4-3-16(B)(22)] when [it] failed to advise consumers as to the rules

of the A.m.erican.Axbitration Association and the fees associated therewith." We

agree. The arbitration clause at issue was found to be incomplete and

misleading because did not include important and material information, By

i'ailing to integrate "all matexial. statoments" in the purchase agreement, the

arbitration clause violates Ohio Adm.Code 109:4-3-16(B)(22).

I¶43) The trial cotxrt also found that two decisions in the public inspection

file, Smith v. Discount Auto Sales, Lorain C.P. No. 97 CV 120022 (Mar. 19,

1998), PIF No. 10001735, and Renner u. Derin Acquisition Corp., 1l1 Ohio

App.3d. 326, 676 N.E.2+cl 151 (8th Dist.1996), PIF No. 10001587, gave the

requ.ixed notice under R.C. 1345.09. Both decisions involve the sarae industry

- automobile sales - automobile sales agreements, and the dealer's omission

of allegedly material information from an automobile sales agreement. Both

that [Ohio A.dm.Code] 103:4-3-16(B)(22) conflicts with the parol evidence rule as
codified by R.C. 1302.05 and allows parol evidence contradicting the final written
contract, dhioAdrn.Code 109:-4-3-:16(B)(22) constitutes an unconstitutional usurpation
of the General Assembly's legislative function and is therefore invalid." Id. at

paragraph one of the syllabus. The court further held that Ohio Adm.Code 109:4-3-
16(B)(22) was "not enforceable" due to its conflict with R.C. 1302.05. Id. at T 22, In

addressing the impact of Williams, the trial court stated that "in the instant case[,] the
[parall evidence rule cvas not an issue regarding [Ganl:ey's] failure to integrate all
material statements upon their use of the arbitration;. This Court and the Eighth
Judicial District Couxt of Appeals have dec3ded that [Ganley] violated that regulation
when [it] failed to advise consumers as to the xules of the .A_merican. Axbitration
Association and the fees associated therewith."
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Smith and Renner involved the failure to integrate material terms of the parties'

agreement, to which the parties had allegedly previously agreed, in the sales

contract. The conduct and practices at issue in those cases were sgmilar to the

conduct at issue here, i.e., Ganley's inclusion of an incomplete and misleading

arbitration provision in its sales agreement. Therefore, these decisions provided

<`.meaningful notice" to Ganley that its conduct was unfair and deceptive under

Marrone and R.C. 1345:09(B). Accordingly, the Felixes satisfied the prior, notice

requirement and the trial court did not abuse its discretion in certifying the class

under the CSPA.

ltTotice Reauiremerats for a Civ R 23(B)(3LClass
& Dama es Awaxd under the CSPA

{^44} Lastly, Ganley argues the trial court's class certification order was

procedurally deficient because the trial court proceeded to grant judgment in

favor of the class without complying with any of the prejudgment notice

requirements set forth in Civ.R. 23(C)(2). Ganley further argues that the CSPA

limits damages in class actions to actual damages, and the trial court erred by

awarding each class member $200 in damages for individual violations of the

CSPA. The propriety of the trial court's award, however, is outside of the scope

of our review on appeal because Ganley has only assigned as error the trial

court's certification of the class, not the court's entry of partial judggment on the

merits, and the partial judgment on the. merits is not a final appealable order.
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1¶45} Appellate courts have jurisdicta:on to review the final orders or

judgments of lower courts within their appellate districts. Ohio Coxisti.tution.;

Article IV, Section 3(B)(2). An order must be final before it can be reviewed by

an appellate court. "If an order is not final, then an appellate court has no

jurisdiction." Gen. A.ec. Ins. Co. v. Ins. Co. of N. Am., 44 Ohio St.3d 17, 20, 540

N.E.2d 266 (1989),

{¶46} "An order of a court is a final appealable order only if the

requirements of both R.C. 2505.02 and, if applicable, Civ.R. 54(B), are met.,"

State ex rel. Scruggs v. Sadler, 97 Ohio St.3d 78, 2002-CQhio-5315, 776 N,E.2d

101, 5, citing Chef Itcxliano Corp. v. Kent State Univ., 44 Ohio St.3d 86; 541

N.E.2d 64 (1989), syllabus.

I ¶¢^) R.C. 2565.02(B)(4) provides that an order is a final order that may

be reviewed, affirmed, modified, or reversed, with or without retrial, when that

order

grants or denies a provisional remedy and to which both of the

following apply:

(a) The order in effect determines the action with respect to the
provisional remedy and prevents a judgment in the action in favor
of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or
effective remedy by an appeal following final judgment as to all
proceedings, issues, c3.ai.ms, and parties in t-he action.
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M48} Civ.R. 54(B) xequires that a court make an express determination

that there is no just reason for delay zn order to make appealable an order

adjudicating fewer than all the claims or the rights of fewer than all the parties,

and must be followed when a case invalves multiple claims or multiple parties.

State ex rel. A & D Ltd. Partnershi,p v. Keefe, 77 Ohio SUd 50, 56, 67I N.E.2d

13 (1996).

(Jf49) The trial court's order giving rise to the instant appeal was both a

ruling on class certification and an entry of partial judgment on. the merits.

Because the partial judgment d.oes not dispose of all claims of all parties to this

litigation, we agree with the Felixes' contention that the judgment is not a final

appealable order under R.C. 2505.02 and is not subject to review at this time.

Conclusion

{¶50} We are mindful that "due deference must be given to the trial court's

decision. A trial court which routinely handles case-management problems is

in the best position to analyze the difficulties which can be antic'pated in

litigation of class acti,ons.. Afmding of abuse of discretion *** should be

made cautiously.'° Marks, 31 Ohio St.3d at 201, 509 N.E.2d 1249. Here, the trial

court conducted a rigorous analysis into whether the prerequisites for class

certification under Civ.R. 23 have been satisfied. See Stammco, L.L.C. v, flnited

Tel. Co. of Ohio, Slip Opinion. No. 2013-Ohio-3019, syllabus (where the Ohio

Supreme Court held that
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[a1t the certification stage in a class-action lawsuit, a trial court
must undertake a rigorous analysis, which may i.nclude probing the
underlying merits of the plai.ntiffs claim, but only for the purpose
of determining whether the plaintiff has satisfied the prerequisites

of Civ.R. 23.

The court presided over the instant case for over ele•ven years, heard witness

testimony and extensive oral argum.ent, and concluded that the Felixes

established the requirements to maintain a class action under Civ.R. 23, and the

prior notice required to maintain a CSP,A. class action under R.C. 3345.09(B).

The trial court deeaned class certification appropriate.

{T 51} Based on the foregoing, we find that the trial court did n:ot abuse its

discretion in certa£ying the class in this case.

(I(52} Accordingly, the sole assignment of error is overruled.

I¶53) Judgxnent is affirmed.

It is ordered that appellees recover from appellants costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appol.iatc Procedure.

iMA:RY EI EEI,i KILBANE, JUDGE

LARRY A. JONES, SR., 1.',.J.; CONCURS;
KENNETH A. ROCCO, J., DISSENTS (WITH SEPARATE DISSENTING
OPINION ATTACHED)

KENNETH A. ROCCO, J., DISSENTING:

11[5411 respectfully dissent from the majority's disposition of this appeal,

Although I agree that Ganley's inclttsion of the subject arbitration provision in

its consumer atztomobile sales agreements could constitute an unfair or

deceptive practice giving rise to an individual claim on behalf of the Felixes

under the CSPA, in my view, the Felixes failed to establish certain threshold

requirements under Civ.R. 23(A) and R.C. 1345.09(B) necessary to maintain a

CSPA class action based on these allegations.

Ambiauous Class Definitirrn

[¶55} In this case, the trial court certified a Civ.R. 23(B)(2) and (B)(3)

class consisting of

[ajll consumers of Vehicles from any of the 25 Ganley Companies
(see Plaintiffs Chart, Exhibit A, filed August 18, 2003) within the
two-year periodprecedi.ng commencement through the present date
(the Class Period), who signed a purchase agreement containing the
arbitration clause at suit or one substantially similar thereto:
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The majority's opinion summarily concludes, based on what it represents to be

"[a] plain reading" of the class definition, that "it would be administratively

feasible to determine whether a particular person is a member of the class," and

that, "°ttJherefore, the identifiable class requirement is satisfied."

(t56) I disagree. To satisfy Civ,R. 23(.A.)'s requirement of an^: identifiable

class, the class definition must unambiguously specify the criteria by which to

determine whether a particular ind"zvf dua:l is a member of the class. It is not the

role of thisi court to "formulate the class" for the parties. Statnmco, L.L.C. u.

United Tel, Co., 125 Ohio St.3d 91, 2910-Ohio-1042, 926 N.E.2d 292, T 12,

quoting Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201, 599 N.E.2d 1249

(1987). A1:though, in many cases, class membership may be readily deterrn.ined

where the term "commencement" is used to identify the class period, where, as

here, the trial court certified the class in two different cases "commenced" at two

different times, the class action allegations were not added until long after the

first action was £^iled, and one of the defendants, Ganley Management, was not

added as a defendant until nearly two years after the commencement of the first

action, the meaning of the phrase "within. the two-year period preceding

commencement" is unclear.' Does the class consist of (i) individuals who signed

4As the majority's opznion suggests, this appeal involves two rases with a
complex procedural history. The Felixes filed their first action against Ganley
Chevrolet, CV-442143, on June 18, 2t701, asserting various individual claims relating
to the interest rate and financing arrangements applicable to a vehicle the Felixes had
purchased from Ganley Chevrolet in li![arch 2001. 411 November 26, 2001, after Ganley
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a purchase agreement within two years of the Felixes' filing of their original

complaint in the first action, (2) individuals who signed a purchase agreement

within two years of the Felixes' filing of their original camplarxzt in the second

action, (3) individuals who signed a purchase agreement within two years of the

amendments adding the class allegations, or (4) as it relates to the claims

against Ganley Management, individuals who signed a purchase agreement

within two years after Ganley 1V,tanagement was added as a defendant?5 Because

I helieve the phrase "withi.n the two-year period preceding com.mencement" is

ambiguous as applied in this case, I do not believe the class defi;nition provides

the requisite "means. *^* specified at the time of certification to determine

whether a particular individual is a member of the cTass." Hamilton, 82 Ohio

St.3d at 74, 694 ?V.E.2d 442; see also Stammco at , 11 {trial court abused its

cliscretion in certifying class where class definition was ambiguous, "prevent[ing)

sought to enforce the arbitration provision at issue, the Felixes filed their second
action, CV-454238, a declaratory judgment action against Ganley Chevrolet, in which
they alleged that Ganley's inelusian of the arbitration provision in their purchase
agreement violated the CSPA. Neither of the actions originally included class
allegations. Amendments were made to the complaints in both cases, ultimately
resulting in the Felixes filing a fourth axrzended complaint in the first act%on and a
second a:men.ded complaint in the second action, both of which included class action
al.Iegations seeking declaratory and injunctive relief an.d/or monetary damages under
the CSPA. The amendments to the complaints also affected the named defendants.
Ganley Management was added as a defendant to the first action in 2003.

5`I'he distinction, between Ganley Chevrolet and Ganley Management in this case
is not insi;gnificant. For example, with respect to who is liable for the damages
awarded, the trial court's order states that Ganley Management "shall be liable in full,
while [Ganley Chevrolet] shall be liable only to those class members to whom it sold
vehicles."
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the class members from bezng identified without expending more than a

reasonable effort"). Accordingly, I would find that the Felixes have failed to

satisfy Civ.R,. 23(A)'s requirement of an identifiable, unambiguous class.

CSPA's "1Vleanindul Notice" P,eouirement

{¶57} I also take issue with the majority's cletermination. that Ohio

Adm..Code 109:4-3-16(22) and the two prior court decisions from the Attorney

General's public i.n.spection^'ile relied upon by the trial court, Smith v. Discount

Auto Sales, Lorain C.P. No. 97 CV 120022 (Mar. 19, 1998), PIF No. 10001735,

and R. enner u. Derin Acquisition Corp., I11 Ohio App.3d 326, 676 N.E.2d 151

(8th Dist.1996), PIF No. 10001587, provided "meaningf-Lil notice" to Ganley, as

required under R.C. 1345.09(B) and Marrone v. Philip Morris USA, .Inc., 119

Ohio St.3d 5, 2006-Oha.o-2869, 850 N.E.2d 31, that its inclusion of the subject

arbitration provision in its automobile sales agreements constituted an unfair

or deceptive practice under the CSPA.

{¶58} Ohio Adm.Code 109:4-3-16(22) provides that

It shall be a deceptive and unfair act or practice for a dealer,
manufacturer, advertising association, or advertising group, in
connection with the advertisement or sale of a motor vehicle,
to: [flail to integrate i.nto any written sales contract, ali
material statements, representations or promises, oral or written,
made prior to obtaining the consumer's signature on the written

contract with the c3.ealer[.j6

11 agree with the majority that "[i]t is not entirely clear, following the Ohio
Supreme Court's decision in Williams v. ,SpitzerAutaworld Canton; L.L.C., 122 Ohio
St. 3d 546, 2009-(.Jhio-3554, 31.3 N.E.2d 410, whether Ohio Adm.Code 109:4-3-16(B)(22)
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M59} There has been no claim in this case that arbitration was ever the

subject of any "statements, representations[,] or promises * * * made prior to

obtaining the customer's signature on the written contract with the deale:r.,'>

other than, of course, the arbitration provision ltself. To the contrary, the

Felixes complained that "no part of the arbitration clause was explained" and

that Jeffrey Felix "wasn't told anything" regarding arbitration before he signed

the sales agreement. In other words, the Felixes' CSPA claim is not premised

on allegations that Ganley failed to properly integrate prior "statements,

representationsjJ or promises" made to induce the Felixes and other class

members -tc► purchase vehicles - the conduct regulated by Ohio Adm.Code

109:4-3-16(B)(22) - rather, the Felixes contend that inclusion of the arbitration

provision in the sales agreement violated the CSPA because (1) the language of

the arbitration provision was ambiguous, confusing, and misleading, (2) the

provision failed to provide accurate and complete information about the

arbitration process, and (3) as a result, consumers signing the agreement could

not have known what being bound to arbitrate any disputes rea.fly m:eant. As

such, I would find that Ohio Adm.Code.109:4-3-1.6(B)(22) is not applicable here

rezrzains a viable basis upon which to base a CSPA violation at Ieast `absent proof of
fraud, mistake, or other invalidating cause.' Id. at 120." Moreover, the trial court's
determination (in considering the impact of Williams) that the parol evidence rule "was
not an issue" in this case, in my view; further explains why Ohio Adm.Gode 109:43-
16(B)(22) does not apply to the facts here, i.e., because there was no alleged prior
statement or representation made regarding arbitration that Ganley failed to integrate
into its sales agreements.
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and did not provide meaningful notice to Ganley that its inclusion oi`the subject

arbitration provision in its sales agreements was an unfair or deceptive act

under the CSPA. See Williarns;122 Ohio St.3d 546, 2009-C3hio-355:1, 913 N.E.2d

410, atT 19 ("Ohio Adm.Code 109:4-3-16(B)(22) provides that an automobile

dealer violates the CSPA if it fails to integrate all oral representations and

promises made prior 'to obtaining the consumer's signature on the written

contract into that contract."); Gonzalez v: Spofford, 8th Di.st. Cuyahoga No.

85231, 2005-Ohio-3415, 26 (dealer violated Ohio Adm.Code 109:4-3-16(B)(22)

by failing to integrate promise to assume debt on old plai.nt'xffs' car, whieh dealer

made to induce plaintiffs to purchase a new vehicle, into the written sales

contract); cf. Shumaker v. Hamilton Chevrolet, Inc., 184 Ohio App.3d 326,

2009-Ohio-5263, 9201`+1.E.2d 1023, ¶ 24-30 (4th Bi.st.) (tria:l court erred in finding

that dealer violated Ohio Adm.Code 109:4-3-16(B)(22) by omitting a description

of exterior paint damage from the written contract where the supplier's

disclosure of damage to the vehicle, without more, would not induce a reasonable

consumer to purchase t.he vehi:cl.e).7

'`I'here may also be an issue as to whether Ohio Adm.Code 109;4-3-16(B)(22)
applies to Ganley Management. Ganley Management is not a dealer, but provides
management-related services to all the Ganley auto dealerships. Under Ohio
Adm.Code 169.4-3-16(B)(22), the prohibited conduct is limited to actions by "dealers,
manufacturers, advertising associations, or advertising groups." Llnder Ohio
Adm. Code 109:4-3-16(A)(1), a."dealer"is"anypersonengagedinthebu.sinessofselling,
offering for sale or negotiating the sale of five or more motor vehicles during a twelve-
month period, commencing with the day of the month in which the first such sale is
made, or leasing any motor vehicles, including the officers, agents, salespersons, or
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f¶ 60} Nor would I find that the two decisions relied upon by the trial court

froY-n the publ.i.c inspection file, Smith, supra, and Renner, supra, provided

"meaningful notice" to Ganley that its conduct was unfair and deceptive under

Marrone, supra, and R.C. 1345.09(B). Although, as the majority points out,

these decisions involve the same industry -•- automobile sales - an analysis of

the facts of those cases shows that the conduct at issue zn those cases was not

"substantially similai°" to the conduct at issue here.

M61} Smith involved a defendant's failure to honor an express oral

warranty that the plaintiff could obtain an unconditional refund if the vehicle

at issue did not pass an E-Check or if other mechanical problems arose with the

vehicle. Notwithstanding the defendant's statements to the plaintiff regarding

the existence of an express warranty, the defendant marked the contract that

the vehicle had been sold "as is" and ultimately refused to honor the warranty

in full.

M62} In Renner, the plaintiff had purchased a vehicle using a GM

employee discount certificate she had obtained from her son, a former GiVI

employee. Renner, lI l. Ohio App3d at 328-329, 676 N.E.2d 151. At the time

she signed the purchase agreement, no one at the dealership told the plaintiff

employees of such a person; or any person licensed as a motor vehiele dealer or
salesperson under Chapter 4517. of the Revised Code>" An "authorized agent" is
defined in Ohio Adrn.Ccide I09:4-3-I6(A)(4) as "any person within the dealership with
designated authority to contractually bind the dealershzp."
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about the requirements for the GM employee discount certificate program, and

the dealership had taken no action to determine the validity of the certificate,

which it was required to do. Id. at 330. After the plaintiff drove away with the

vehicle, the dealer learned that the plaintiff s certificate was invahd and would

not be honored by GM. Id. The dealer then contacted the plaintiff, informed her

that GiVI: would not honor the certificate, and demanded that she pay an

additional sum for the purchase of the vehicle. Id. When the plaintiff refused

to pay the additional sum requested, the dealer refused to deliver the vehicle

title to her. Id. at 330-331.

{^, 631 The. dealer argued that the validity of the certificate was a condition

precedent to the plaintiff obtaining a discounted price on the vehicle. Id. at 333.

The purchase agreement, however, made no reference to the GM employee

discount and did not state that the vehicle sales price was contingent upon

meeting requirements for the GM discount. Id. at 330, 333. Having failed to

reference the plaintiffs redemption of the employee discount certificate in the

written sales contract, the court helct that the dealer was estopped to assert. an

oral condition precedent as an excuse for withholding the certificate of title it

was otherwise required to deliver. Id. at 336.

IT 64} While certain aspects of the conduct in Smith or Renner may bear

,some similarity to the conduct at issue in this case, in my view, the defendants'

actions in ,5mith. and Renner are not "substantially similar" to Ganley's alleged
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unfair and deceptive conduct in this case, i.o., the inclusion of an incomplete and

misleading arbitration provision in its sales agreements.

{Q65J "Substantia.i similarity" requires a level of "specificity as to the

wrongful conduct." Gascho v. Cxlobcxl.Fitncss Holdings, LLC, 863 F.Supp.2d 677,

695-696 (S.D.Ohio 2012) (applying substantial similarity requirement to various

decisions). It means "a similarity not in every detail, but in essential

circumstances or conditions." Marrone, 110 Ohio St.3d 5, 2006-Ohio-2869, 850

N.E.2d 31, at 1 24. "While this specificity requirement does not mandate

identical facts (which would be virtuad.y impossible to show because every

situation has distinguishable facts), the level of specificity zn`ust go beyond the

general, prohibitions of the CSPA." Gascho at 695-696; see also In re Porsche

C°czrs N. Am., Inc. Plastic Covlrznt Tubes Prods. Liab. Litigation, 880 F.Supp.2d

801, 870 (S.l;?.Ohio 2012) (concluding decision in which the defendant placed a

vehicle in the stream of commerce that was afflicted with a"m.ultitude of

different problems" that "required [the plaintift] to have the car in for repairs

twenty times over a two-year period" was unlike conduct at issue in which

defendant allegedly placed a vehicle into the stream of commerce with one defect

that required repair on one occasion); .Kline v.Mtge. .Elec. See. Sys., S.D.Ohio No.

3:08cv408, 2010 U.S. Dist. LEXIS 143391 (Dec. 30, 2010) (attorney's attempts

to collect on a stale, defective, and discharged judgment as to an automobile

lease was not substantially similar to a mortgage service company's attempts to
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collect attorney fees that could not properly be imposed in connection with a

defaulted residential mrtgage).

}T66} Although Smith, Renner, and this case all arguably involved, in very

general terms, a dealer's omission of information from an automobile sales

agreement, the type of information omitted, the way in which the information

was omitted, and the surrounding circumstances are very different. Both Smith

a.nd Renner involved. (along with other conduct that is not applicable here), the

fai.lure to integrate specific, material terms to which the parties had allegedly

previously agreed into the sales contract. As explained above, this case does not.

}¶ 67} Further, although in Renner, there is some discussio2i of the dealer's

obligation "to integrate in[to] the ^'inal contract `all material statements,

representations, or promises,"' including any agreed terms relating to the

redemption of the employee discount certificate, the CSPA violations at issue

centered primarily on the dealer's attempt to increase the purchase price and

failure to deliver the certificate of title for the vehicle after the plaintiff had

refused to pay the increased price demanded by the dealer. In Smith, the CSPA

violations centered around the defendant's failure to honor the terms of the

express warranty that had been given to the plaintiff. Because, in my view,

Smith and Renner do not "share the essential characteristics or conditions"

alleged in this case, I do not agree with the majority's conclusion that they
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provided "meaningful notice" to Ganley that its actions constituted a deceptive

act or practice under R.C. 1345.09(B).

CSP`A T,imit tion of Dama es

I¶68) Further; even if Smith, Renner, or Ohio Adm.Code

109:4-3-16(B)(22), provided Ganley with the meaningful notice required by R.C.

1345.09(B); I would still find that the trial court abused its discretion in

certifying the putative class as a Civ.R. 23(B)(3) damages class under the CSPA

because the class is overly broad. and includes individuals who sustained no

actual damages as a result of the conduct at issue.
,

{¶69} Where classwide rehef is sought for a violation of the CSPA, the

recoverable damages are limited to actual damages. R.C. 1345.09(B);

ffrashingtan v. Spitzer Mgt., 8th Dist. Cuyahoga iNc,. 81612, 2003-qhio-1735, J[

32 ("CSPA .d.imits the damages available in class actions to actual damages");

Konarzewski u. Ganley, Inc., 8th Dist. Cuyahoga No. 92623, 2009-Qhio-6827,

46 ("class action plaintiffs must prove actual. damages under the CSPA"). A

showing of actual damages is therefore requzred before a CSPA class seeking the

recovery of damages may be properly certified. See Searles v. `ermain Ford of

Columbus, L.L.C., 10thDxst, Franklin iNo. 08AP-728, 2009-Ob.io-1323, ¶ 22 ("The

fact that statutory damages are not available in a class action indicates proof of

actual damages is required before certification of an R.C, 1345.09 class action is

proper."). Only those individuals who sustained actual damages as a result of
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an alleged CSPA. vi:olation may properly be included within a Civ.R. 23(B)(3)

damages class. See, e.g., Konarzewski, 2009-Ohio-5827 at ^ 4 7-48 (observing

that to comply with R.C, 2345.03(f3), Civ.R. 23(B)(3) class would "need to be

n.arrowed" to include only those individuals who sustained actual damages).

{¶ 74} Although I can certainly envision scenarios in which customers may

have sustained actual damages as a result of Ganley's inclusion of the

arbitration provision in their sales agreements, e.g., attorney fees incurred in

opposing efforts to enforce the arbitration provision. (as the Felixes have in.curred

in this case), damages resulting from a customer's decision to forgo recourse it

might otherwise have pursued due to confusion regarding what arbitration of the

dispute under the sales agreement entailed, I can also envision scenarios in

which customers sustainecl no actual damages at all, such as where a customer

had no dispute with Ganley. There is certainly nothing in the record that

suggests that all Ganley customers sustained actual damages as a result of

Ganley's use of the axbitration provision, such that a class of "[a] ll consuzners of

Vehicles from any of the 25 Ganley Companies * * * who signed a purchase

agreement containing the arbitration clause at su%t or one substantially similar

thereto" could be properly certified as a Civ.R. 23(B)(3) damages class under the

CSPA.

{¶71} The majority does not address this issue. Instead, the majority

concludes that because the trial court's "partial judgment on. the merits" is not
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a final appealable order and "not subject to review at this time," the court need

not consider the CSPA's limitation on damages or whether the trial court erred

in "exercis[ing] its discretion" and awarding each class member $200 in dainages

for violations of the C SPA.

{T72} However, the CSPA's damages limitation impacts not only the

damages that may ultimately be recovered by a properly certified class but

whether a putative class may be properly certified as a Czv.R. 23(-B)(3) CSPA

class in the first instance. See, e.g., Searles, 2009-Ob.io-1323 at ^, 22;

Konarzewski, 2009-Ohio-5827, at ¶ 47-48. Because the Civ,Fi,. '23(B)(3) class

certified by the trial court includes individuals who sustained .no actual

damages, I would find that the trial court abused its discretion in certifyu.z.g the

class under the CSPA..8

8The trial court's certi,fication of the Civ.R. 23($)(3) damages class under the
CSPA (and its cl.asswide damages award) was based on the theory that the trial court
could, in "its discretion," award each class member $200 in damages for violations of
the CSPA because class members "were denied material information concerning their.
recourse * * * against the vehicle merchant, should they have the need for recourse."
However, no provision exists for the recovery of such "discretionary" damages in a
CSPA class action. In: support nfits damages theory, the trial court cites State v. Rose
Chevrolet, Inc., 12th Dist. Butler No. CA910120214, 1993 Ohio App. LEXIS 3281 (June
28, 1993), involving a dealer's practice of selling used rental car vehicles as "factory
off.cial" vehicles. The trial court determined that the practice was an unfair and
deceptive act under the CSPA and, based on testimony from a manager of a used car
dealership regarding the difference in value between a used rental car and a "factory
official" car, awarded each class member who had purchased such a vehicle $500 in
damages. Id. at *2, *4. The appellate court affirmed. Id. at *6. Rose Chevrolet, unlike
this case, involved an award: of actual damages to class members based on the "benefit
of the bargain" theory, i.e., "the difference between the value of property as it was
represented to be and its actual value at the time it was received or purchased.." :l'd.
at *5. It does not support the trial court's damages theory in thzs case.
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Pre'ud ent Notice Re uirement ar Civ.R. 23 ^3 3 Class Actions

{t731 In my view, the trial court's class certification order is also

procedurally deficient. I believe that the trial court, in purporting to adjudicate

the merits and to award damages as part of its class certification order ---

without providing the prejudgment notice required under Civ.R. 23(C)(2) - is

proceeding.on. an improper procedural course. See Stammco, L.L.C. u. L'nited

Tel. Co. of Ohio, Slip Opinion No. 2012-0169, 2013-Ohio-3019, ^ 33 (July 16,

2413) ("`Mhe office of a Rule 23(b)(3) certification ruling is not to adjudicate the

case; rather, it is to select the `znetho[d]' best suited to adjudication of the

controversy `fairly and eff"^ciently."'), quoting Amgen v. Connecticut Retirement

Plans & Trust Funds, t,r.a. __._...., 133 S,Ct.11.84, 1101,1.85 L.Ed.2d 308 (20I8),

Cullen, 2011-Uhio-6621 at ^( 55 (statement in trial court's findings of fact and

conclusions of law in class certification order that went "to the heart of the

The Felixes contend that the trial court's "discretionary damages" theory is
nothi.n.g more than a "creative approach" to damages, and that such approaches to
damages have been expressly authorized in CSPA cases. In the cases cited by the
Felixes in support of this proposition, however, there was either a specific statute

governing the amount of damages to be awarded, Celebrezze v. Hughes, 18 Ohio St.3d

71, 479 N.E.2d 886 (1985) (odometer fraud), or a clear method by which actual

damages were calculated, supported by the evidence in the record. See Rose Chevrolet,

supra; Wzseman v. Kirkman, 2d Dist. Darke No. 1575, 2002-Ohio-5384. In this case,
there was neither. Accordingly, I would find that the trial court abused i:ts discretion
in determinizig that $200 in "discretionary damages" could be awarded to all class
members based on Ga.nley's violation of the CSPA and in certifying a Civ.R. 28(P)(3)
class under the CSPA based on this "creative" damages theory which is contrary to

applicable law.
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merits of the case`•" and was "possibly outcome determinative" was

"inappropriate" at the class certification stage).

{574} Civ:R. 23 requires that prejudgment notice be provided to members

of a(7B)(3) class. Civ.R. 23(C)(2) provides:

In any class action maintained under subdivision (B)(3), the court
-Qha?1 direct to the members of the class the best notice practicable
under the circumstances, inciucling individual notice to all members
who can be identified through reasonable effort. The notice shall
advise each member that (a) the court will exclude him from the
class if he so requests by a specified date; (b) the judgment, whether
favorable or not, will include all M'embexs who do not request
exclusion; and (c) any member who does not request exclusion may,
if he desires, enter an appearance thxough his counsel.

It is clear from the language of the rule that the notice required by Civ.R.

23(C)(2) is to be provided before judgment is entered on any claims of a Civ.R.

23(B)(3) class.

{¶ 75} Civ.R. 23(C) contains significant procedural protections required for

due process. See Dukes, 131 S.Ct. at 2558-2559, 180L,Ed.2d 374, citingPhillips

Petroleum Co. v. Shutts, 472 U.S. 797„ 811-812, 105 S.Ct. 2965, 86 L.Ed.2d 628

(1985). Without the requisite prejud.gmenti notice, due process may be impaired.

Conclusi.on

I¶76} Like the majority, I am inindful that "due deference must be given"

to a trial court's decision regarding class certification. Marks, 31 Ohio St.3d at

201, 509 N.E.2d 1249. However, a trial court's discretion in deciding whether

to certify a class must be exercised within the framework of Civ.R. 23, and in the
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case of a putative class action under the CSPA, the requirements of R.C.

1345.09(B). ,Hamitton, 82 Ohio St.3d at 70, 694 N.E.2d 442; R,C. 1345.09(B}. It

is our job to ensure that the tria.l court "carefully appl.[ies] the class action

requirements" and conducts a "rigorous analysis" into whether the prerequisites

for class certification have been satisfied. Harnilton at 70. Wh.ere classwide

relief is sought for an alleged violation of the CSPA, th.e requ%..rem.ents of R.C.

1345.09(B), as well as the requirements of Civ.R. 23, must be met.

{¶77} "`A determin.ation by a trial court regarding class certification that

is clearly outsid.e the boundaries establi.shed by Civ.R. 23, or that suggests that

the trial court did not conduct a rigorous analysis into whether or not the

prerequisites of Civ.R. 23 are satisfied, will constitute an abuse of discretion.'"

Mozingo -u. 2007 Gaslight Qhio, LLC, 9th Dist. Summit Nos. 26164 and 26172,

20I2-®hio-5157, ¶ 8, quoting Hitl u.Ploneytree of Ohio, Inc.; 9thDist. Lorain No.

08C,A.009410, 2009-Qhio-4614,9. Likewise, "`[w]here the trial court completely

misconstrues the letter and spirit of the law, it is clear that the court has been

unreasonable and has abused its discreti.on.," I-lou1land v. .I'urdue Pharma L.P.,

104 Ohio St.3d 584, 2004-Ohio-6552, 821 N.E.2d 141, T 26, quoting Warner v.

lVaste.tlfgt., 36 Ohio St.3d 91, 99, 521 N.E.2d 1091 (1988), fn. 10.

{¶78}13ased upon my analysis, for the reasons set forth above, I believe

those circumstances exist here. I do not believe that prerequisites to class

certification under Civ.R. 23(A) and R.C. 1345.09(B) we're met in this case. I
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would, therefore, find that the trial court abused its discretion in certifving the

Ci:v.R. 23(B)(2) and (B)(3) CSPA. class in this case and would reverse the trial

court's order granting class certification.
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IN THE COURT OF COMMON PLEAS
C13YAlr3[OGA COUNTY, OHIO

JEFFREY FELIX, etat:, 3 CASE N0$. Cv-01-454238
) CV»01a442143

plaitttiff's, )
) On 1i'emand from> CA-05-0$6990
} -and-

vs. ) C.4-05-086991
)
^ JUDGE JOHN D. SUTULA

GANLEY CRE'VROLET, INC., et aL, }
^

PktOP()SED ®RD UF CLA.SS
I3efendants.. ) CE^ 'TiFICATICI AND FOR

,TC3DG IVIENT t>N THE
MER.IM

The Court having held an evidentiary hearing in. these matters (hereinafter

referred to in the singular absent language to the contrary) ott February 6,

.A.pril 2, and May 7, 2004 for the purpose of deterprtinizzg 1) whether this matter may be

certifwd as a class action pursuant to Civil Rule 23, and 2) whether the arbitration clause

at the center of the class aspects of this case was violative of Ohio law and therefore

unenforceabEe; and the Court tiaVing received extensive written submissions on all issues

dealt with herein; and the Court having denied Defendants' Motions for Stay Pending

Arbitration on August 23, 2005 for the reason that the arbitration clause at issue was

unconscionable and therefore unenforceable; and Defendants having appealed that ruling

to the Eighth Judicial District Court of Appeals, which Court of Appeals sffirrsted. this

Court's ruling on the ground that the arbitration clause is tinnconscionable and therefore

unenforceable, in material measure because the arbitration clause omits ntarterial

information which Ohio law requires be included therein; and Defendants having

petitioned for discretionary review in the Supreme Court of Ohio, which Court denied

1
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f. .`

said petition on February 7, 2007; and it appearing to the Court that this matter is ripe for

class certification and judgment on the merits of certairt class claims (as opposed to

Plaintiffs individual claiazas, which are left for later determination), the Court grants class

certification as to a Plai:n:tiff Class, denies class certification as to a Defendant Class, and

enters partial judgment on the merits in accordaaice with the findings hereinafter set forth..

Civ.R. 23 sets forth the requirements that plaintiff must meet for the court to

certify its proposed class. Courts use a two-step process in analyzing Civ.R;. 23. Warner

v. Waste Mgt., 1nc. (1988), 36 Ohio St.3d 91; Hamilton v. Ohio Savings Bank (1998), 82

Ohio St. 3d 67. First, the court determines whether the prerequisites of Ciu.R. 23(A) are

satisfied. Warner, supra, at 96-98; Hamilton, supra, at 71-79:. Second, the court

determines whether one of the categories described in Cgv.R. 23(B) appiies., Warner,

supra, at 94-96; Hara,$ffort, supra, at 79-87. When considering class certification, the trial

court may not consider the merits of the case. Ojalvo V. Bti< of Trustees (1984),12 Ohio

,t.3d 230, 233. Instead, the complaint ailegations are accepted as true. Pyles v.Iohnsorz

(2001), 143 C3hia App.3d 720, 731. Plaintiff bears the burden of proving by the

pxeponderance of evidence that all the pierequisites of Civ.R. 23 are satisfied. Warner,

36 ahio St.3d at 94. Hoang v. E*?'rade Grp., inc. (2003), 151 Ohio App.3d 363, 368.

1n.Civ.R. 23(A), courts recopize two implicit requirements: (1) the identification

of an unatnbiguous class; and (2) member,sbip in the class by the representative plaintiff;

and four expiicit requirements: (1) numerosity; (2) commonality; (3) typicality; and (4) °

adequaoy ot're,presentation. Warner, supra, at 96-98; Hamilton, supra, at 71-79,

2

A-54



t. , .

ANALYSIS

Llpon rigorous analysis under Civil Rule 23 of the Ohio Rules of Civil Procedure,

the Court has deteranined that the prerequisites of Rule 23 have been satisfied. Civil

Rule 23(t#) requirements

I. Id-entiriable Class:

Clearly, there is an ii$ent'zfiable class, consisting as followsi,

All consurners of Vehicles from any of the 25 Ganley Companies (see plaintifps Chart,

Exhibit A, filed August 18, 2003) within the two-yeag° period preceding commeaiceiaxent

through the present date (the Class Period), who signed a purchase agreernent contaxning

the arbitration clause at suit or one substantially similar thereto. See Lisa Washington v.

Spitzer Management, Inc. et al (2003), Case No. $1512, 84h T?ixt.

U. Cioss Membership:

Defendants instituted the arbitration clause on or about 1998 and the Court.nGed

only look at the pre-printed form agreements which Ganley utilized and executed to

fdentify the class and determine whether a given individual is a class member. 1'laintiff is

a member of the class so defined, having purchased a vehicle from Ganley Chevrolet,

Inc., a€td signed a Purchase A.greemeht on or about Maroh 2000, containing the subject

arbitration clause.

IiI, NurnwEerosity,

The Court finds that the class as above defined contains thousands of members

and is thus so numerous that joindcr of all merzxbers is impracticable.

3
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IV. Commonality:

The Court finds that this matter concerns a common nucleus of operative facts

such that theie are questions of fact and law common to all members of the class. Ihese

questions include 1) whether a given individual purchased a vehicle from a Ganley

dealership during the Class Periodx 2) whether she signed a Purchase Agreement identical

or substantially identical to that at issue, 3) whether the arbitration clause is violative of

the Ohio Consumer Sales Practfws Act, 4) and if so, whether the Court should award a

classwide damage remedy predicated upon such violation(s) of law.

V. Typlcalit'y: ,

The Court finds that the claims of the representative parties are typical of the

claims of the class. There is no express conflict between the representatives and the

absent class members. The same unlawful conduct, i.e. the use of the arbitration clause,

was directed at the representatives and the class members; and that conduct is the crux of

class member clai.ms.

'4TIx Adequate Represeratatiou:

a.. Adequacy of the representat¢va:

The Court finds that the representative parties Will fairly and adequately represent

the interests of the class. Plaintiff representatives have no interest which is antagonistic

to the interests of the class as a whole. Indeed, they are seeking to obtain relief for the

class members prior to ttarning attention to their individual claims.

4
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b. Adequacy of counsels

Moreover, counsel to the class is experienced and qualified, as cvidenced `in the i'ieaxings

before this Court and the reviewing courts wherein such counsel have ably prosecuted the

claims vfthe class.

Civil ^'tule 23(R) requirements

1. Civil Rule 23(8)(2);

This action must satisfy one of the three elernents in Civ.R, 23(B). •plaiixtiff

argues that both subsections (2) and (3) are aiiplicable herein. Civ.R. 23(B)(2) states "tha

party opposing the class has acted or refused to act on grounds generally applicable to the

class, thereby naadztg appropriate final znjunctive relief or corresponding declaratory

relief with respect to the class as a whote[.]"

The Court finds that the Ganley defendants have acted on grounds applicable to

the class as a whole, thereby making appropriate final injunctive relief and corresponding

declaratory relief As above stated it is the use and enforcement of the arbitration clause

which is at issue in this znatter_ The use of the said ciause constitutes a threatened harm

to class members as evidenced in the iiistant case by the titigation of the Defendants

Motion to Stay and Motion to Compel Arbitration. The class is.cohesive in that

each class member executed the satne or substantially same Purchase Agreement which

failed to satisfy the requirements of the Ohio Consumer Sales Practices Act, by failing to

provide ce;°tain material infarmation at the time it was due; and the Court will issue relief

to protect those class members from prejudice thereby.

5
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^Iv Câvjl Rule 23(B)(3);

f

CivA. 23(B)(3) states "the court finds that the que"stions of law or fact cornmon to

the mexnbers of the class predominate over any questions affecting only individual

members, and that a class action is superior to other available methods for the fair and

efficient adjudication of the controversy: .." Pour factors must be taken into

consideration:

(a) the interest of members of the class in individuatty controlling the prosecution or

defense of separate actions; (b) the extent Azad nature of any litigation cortcerning the

controversy already conamenced by or against merrtbers of tha class; (c) the desirability

or undesirabiiity of concentrating the litigation of the claims in^ the particular forum; (d)

the difficuities likely to be encountered in the management of a class action,

a. Predominance of law and fact:

The Court finds that questiona of law and f'act common to the class predominate

over any questions affecting only individual members of the ciass,

b. Superiority of Class Action;

The Court finds that the class action is superior to other methods for the fair and

efficient adjudication of this controversy

Specifically, it was Uefendants' aommph course of conduct under the direction of

defendant Ganley ivianagement Co. and its General Counsel, Russell Harris, wbicit

brought forth and regulated the use of the arbitration clause. The use of the arbitration

clause, i.e. the I7efendants" conduct, is itself the basis for relief. Re-litigating a ciass

member's right to relief over and over again would be a drain on the judiciary and serve

no valid purpose. Few if any class anernbe;s would likely be able to effictively challenge

6
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the Defendants due to the cost of litigation. If they could challenge Defendants, those

costs would be improvident, since the illegality of the clause has been decided and

affirmed by the Coint of Appeals, and the cost of Anther litigation would be wasteful of

judicial and party resources.

Ohio Consumer Sales Practirea Act, C3,RC> 1345.

The Court finds that since the hearings of 2004 the Supreme Court of Ohio

rendered its deciisaon. in Marron;e v. Flar`lltp Morris USA, Irtc: (200), 110 Ohio St.3ci S,

2006-Qhio•2869, 850 N.E.2d 31, clarifying the circumstances under which a class action

may be maintained under the Ohio Conscuner Sales Practices Act, Section I345.09 of the

Ohio Revised Code (`sCSPA"). Within the context of a class action against the tobacco

companies for false advet#ising of so^called "light" cigarettes, the Supreme Couri held

that the challenged conduct must have been deterrrained to be deceptive or

unconscionable, for example, under regWations in the Ohio Administrative Code or in

prior court decisions made available for public inspection by the Ohio Attpmey General

in the Public Inspection File.

Since Marrone was not decided at the time this case was commenced, the

Plaintiffs did not plead satisfaction of its requirements. The Court shall treat portions of

Plaintiffs' Supglernental N,lation for an Order of Class Certification as a motion to amend

the Complaint hereitx.so as to conform to the Marrone pleading requizements. To the

extent that Marrone requires that its unique requirements by pled (as opposed to set forth

in other filings), the Court orders the Fifth AmendcdComplaant amended accordingly,

The Court finds that the Marrone requirements are met in this case. Plaintiff has

alleged that the arbitration clause is in violation of Ohio Administrative Cade 109:4-3-

7
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16(B)(22), rvhich prohibited the failure, in the business of selling automobiles, to

integrate all matexial statements. However, the legislature has since than repealed said

section under the ruling in Williams v. Sp#tzer Autowarld Canton, .G.L,C. (2009), 122

Ohio St. 3d 546, 551. Nevertheless, in keeping with the Ohio Consumer Sales Practices

Act's prohibition on unfair or deceptive and unconscionable acts and practices, the

Supreme Court in Williams v Spitzer Aactowvrlrl Canton, L.L.C made it clear that only

"To the extent that Ohio Adm. Code 109:4-3-16(B)(22) conflicts with the parol evidence

rule as codified by R.C. 1302.05 and allows parol evidence contradicting the final written

contract, Ohio Adrn. Code 109:4-3-I2(BX22) constitutes an unconstitutional usuepation

of the Getzerai Assembly's legislative function and is therefore invalid:" Id, at 551-552.

This court finds that in the instant case the parole evidence rule was not an issue

regarding the Defendants failure to integrate all material statements upon their use of the

arbitration clause. 'I'his Court and The Eighth Judicial District Court of Appeals have

decided that Defendants violated that regulation Wheri they failed to advise consumers as

to the rules of the Amergcan Arbitration Association and the fees associated therewith.

The OAC provision has been the subject of numerous court decisions which have bcen

filed in the Attorney General's Public Informatiozz File. See Smith v. DiscQunt Auto

Sales, 97 CV 120022 (I,ore.in Cty. 1999), PIF No. 1000I735, Renner v. l3erirs

Acquisition Corp., No. 69181 (Cuy, Cty. 1996), PIP No. 1000 I5$7. Therefore, the acts

and practices contained within these decisions gavc the required notice to the Defendants

under 1345.09, These and other CSPA decisions gave ample aiotice to Defendants, as

required by riflarro►te, that all material tenzis must be included in a written contract for the

sale an automobile in Ohio,
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Unlike Marrarae, 'where the Supreme Court was persuaded that the aggregate of =

regulatory agencies impacting tobacco advertising rendered analogous situations not

substantially similar to tobacco, Defendants here did not produce a sound reason why

they failed to integrate material statements into their pre-printed Purchase Agreements,

The OAC regulation which they vialated is industry specific, and suggests a strong

public policy offiall disclosure in automobile sales.

IU Court finds that CSPA perrmits, if it does not require, the Court to award

monetary damages to consumers victimized by Defendants' violation of law. To allow

Defendants to emerge from this seven-year legal batt2e, during which time they continued

to use the offending clause, without sanction, would defearthe policies underlying CSPA

and the rule of law, It would reward lawlessness airrted- primarily at consumers.

The Ohio Legislature set a minimum darnage award of $200 for individual

violations of the CSPA. Irt State Y. Rose Chevrolet, Inc:(1993), CA91-12-214, 1993 Ohio

App. LEXIS 3281, PIF 10001321, the Court set class member damages at $500 for

classwide misrepresentations as to vehicle history. This case, though not as severe as

Rose Chevrolet, presents a significant violation of law. Consumers were denied material

information concerning their recourse and against the vehicle cnerchant, should they have

need for recourse..:. The CourE will exercise its discretion and grant damages of $200 per

class member.

IT IS THEItEF43RE ORDEREl?:

1. Plaintiffs' Motion for Class Certification of a Plaintiff Class is granted under Civil
Rules 23(i3)(Z)-(3) in accorda.nce with *,he above findings;

2. Plaintiffs' Motion for Class Certification, to the extent it seeks certificatiorz of a
Defendant Class is denied;

9
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3. Plaintiffs and Plaintiff Class are awarded judgment, without prejudice to
Representative Plaintiffs' individual claims, for violations of CSPA, Secdon
1345:42(^);

4. Representative Flaintiffs are, and each member of Plaintiff Class is, awarded
damages in the amount of$20t3 (not to exceed one award per vehicle), for which
Defendant Ganley Management Co. shali be liable in full, while Defendant
Ganley Chevrolet, Inc. shall be liable to only those class members to whom it sold
vehicles;

5. Within 30 days hereof, pursuant to Rule 23(C), the parties shall jointly propose a
plan for ncttice to class members, and distribution of judgment proceeds to those
class members who do not request exclusion under Rule 23(C)(2): Defendants
shall provide Plaintiffs' counsel with a f'ull disclosure as to the means by which
class members may be contacted at their last known address;

f. Defendant shall file a list of the names and addresses of all class members or
potential class members within said time, consisting of all natural-person vehicle
purchases from the Ganley Cornpanies during the Class Period;

7. To the extent Defendants cannot determine whether an iteration of the arbitra.dvn
clause is substarttially similar to that which Plaintiffs sigsted (and, therefore,
whether the consumer is within the class), Defendants shall present the clause to
the Court, in an appropriate filing, and to Plaintiffs' counsel, within 15 days
hereof, in writin& Defendant Ganley Management Co, shall also file wiNn said
time copies of any Purchase Agreements used duringthe Class Period in the sale
of vehicles, by any Ca^rttey Company, containing an arbitrativn clause which said
Defendant believes is not substantially similar to that received by Representativt
Platntiffs;

8. Within 30 days iZereof, Defendant shall file a proposed claim form for use in
instances where Defendant questions whether a given car purchaser bought his or
her vehicle prixnarily for personal, family or household purposes;

9. PlaitiUfs shall be entitled to costs"herein, including the cost of notice and
distributiort of judgment proceeds, together with a reasonable attorneys fee, to be
detersrzined by the Court upon notice; and

10. The Court shall conduct a status meeting with counsel to dis s t above and
such other matters as shall be appropriate on the &_ day of , 2012.

IT IS 0t^ ^}RDERED^a ^

. .^. .^F

^^.

SUTULA

RECEIVED FOR FtLlNG

SEP 1 P ZO1Z

^ ' . t7 I VL^n^^ oeputy
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