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I THIS CASE IS OF PUBLIC AND GREAT GENERAL INTEREST.,

A. The opinion of the court of appeals mischaracterizes Wardrop v. Middletown
Income Tax Review Bd., impacting all Ohio municipalities imposing a municipal
income tax, as the court’s opinion permits identical forms of income to have
different taxable statuses for municipal income tax purposes, dependent upon the
characterization of the income by the taxpayer and the appellate path taken from a
decision of a Municipal Income Tax Board of Appeals (MBOA).

The decision of the court of appeals creates an environment of uncertainty with respect to
the taxable status of income for municipal income tax purposes, by suggesting that the taxable
status of a specific form of income may be different from case to case, depending upon the
taxpayer’s characterization of the income and the appellate path taken from the determination of
a Municipal Income Tax Board of Appeals (MBOA). The court created this precarious situation
by improperly distinguishing its opinion from that of the 12" District Court of Appeals in
Wardrop v. Middletown Income Tax Review Bd., 12 Dist. Butler No. CA2007-09-235, 2008-
Ohio-5298.

In distinguishing its opinion from Wardrop, the court ignores the substance of the income
at i‘ssue, which are wages, focusing instead on its form, because the plan under which the income
is payable to the Appellee calls itself a pension. The granular word search conducted by the court
of appeals and the BTA in reaching their conclusions about the taxable status of the income in
question is unnecessary, as the substance of the income is already established by ordinance and
statute, and by the parties themselves, as wéll as the parties’ witnesses. For tax purposes, in all
respects, this income is wages. Further, such a focus on the form invites mischief in that it allows
for the re-characterization of income to defeat taxation.

Perhaps more alarming is the court’s distinction of its opinion from Wardrop on

procedural grounds, as discussed more fully below, by stating that it can reach a different

conclusion than Wardrop, because of theA“signiﬁcant differences between [R.C. Chapter 2506



and R.C. Chapter 5717] avenues of appeal”. (Decision at ¥16). In other words, Ohio
municipalities and municipal income taxpayers can expect no certainty or guidance in opinions
of the courts of appeals on municipal income tax matters, as the appellate path taken to reach the
court may influence the final determination of taxable status. This situation must be addressed
and remedied as it impacts all Ohio municipalities that impose a municipal income tax and all
Ohio municipal income taxpayers who avail themselves of the appellate procedures established
for appealing determinations of MBOAs.

B. The majority opinion establishes, for the first time, that there is no standard of

review for the Ohio Board of Tax Appeals (BTA) in considering appeals from a
Municipal Income Tax Board of Appeal (MBOA), which means that, in appeals
to the BTA, the decisions of MBOAs are not presumptively valid as they are in
appeals to common pleas court.

This is a case of first impression for the Supreme Court in which it is being asked to
decide the appropriate standard of review to be applied by the BTA in appeals from local
MBOAs. The court of appeals considered what standard of review the BTA was required to
apply in a taxpayer’s appeal from the Shaker Heights MBOA. The court concluded that the
“BTA’s authority is not limited by an express standard of review.” (Decision at 924) This
conclusion results, said the court, because the statute establishing joint jurisdiction of the BTA
and courts of common pleas in appeals from local MBOAs creates no standard of review for the
BTA in such appeals (Decision at 422). There is a well-established legal standard of review for
appeals from MBOAs to common pleas courts, which requires the courts to act in an appellate
capacity, and to consider decisions of MBOAs presumptively valid absent a demonstration that

those decisions are clearly unreasonable or unlawful. But the court found that in appeals from

MBOAs to the BTA the MBOA decisions are not presumptively valid.



The dissenting opinion of the courtv of appeals agreed that there “is no guidance in the
statute (R.C. 5717.011) as to the standard of review.” The dissent noted further: “Nor has the
Supreme Court of Ohio articulated the standard of review by which the BTA is to measure
appeals from a MBOA. This is mostly due to the recent enactment of R.C. 718.11 in 2003,
beginning to apply for the 2004 ta); year, which required the creation of a MBOA in all
municipal corporations that impose an income tax.” (Decision at 34)

The court’s majority concluded that, absent any statutory standard, they would not set
one, and further, that there is nothing in the law that suggests the BTA must give deference to a
local MBOA.. The court acknowledged that in discretionary appeals from a local MBOA to
common pleas courts, the courts are required to give deference to MBOAs. Thus, the appeals
court has established a new precedent that the Ohio General Assembly, in creating two avenues
of appeal from local MBOAs, not only created two different procedural choices for appellants, it
also created two different legal standards for appellants to choose from; one that requires
deference to the local MBOA, and one that requires no such deference.

One significant example of the application of the “two different legal standards” principle
for appeals from MBOAs, is where the majority found that the Wardrop v Middletown Income
Tax Review Board case is distinguishable from this case, in part, because “Wardrop involved an
R.C. Chapter 2506 appeal—not an appeal pursuant to R.C. Chapter 5717.” (Decision at §16)
Wardrop, Id. Thus, the majority says that the Jaw of the case in the 12 District Court of Appeals
decision in Wardrop does not apply here, in part, simply because the appeals were brought under
different procedures, even though both are appeals from an MBOA involving taxation of a SERP

when the local income tax law exempts pensions.



The majority of the court of appeals said it was not logical for the BTA to give deference
to fhe local MBOA, since the BTA is required by statute to hear evidence not presented to the
MBOA. (Decision at 24) But courts of common pleas also may hear additional evidence in R.C..
Chapter 2506 appeals, yet they are required by statute and court precedent to give deference to
the local MBOA whether they take additional evidence or not. It is much more illogical to find
that the General Assembly would require local communities to establish MBOAs to hear
taxpayer appeals, and at the same time intend to create two different legal standards of review,
one of which allows the BTA to completely ignore the record and findings of the local MBOA.
But the court’s majority failed to consider, in determining the intent of the General Assembly
when it created these two appeal avenues, the fact that the General Assembly required that
communities with income taxes establish a locél MBOA.

The court also failed to consider why, under its decision, any appellant from a local
MBOA would ever choose to appeal to common pleas court. Instead, an appellant, who
obviously disagrées with the MBOA’s decision, can appeal to the BTA, which can and will
likely ignore the local MBOA’s findings and con.clusioné. Moreover, the lack of deference by the
BTA to the decisions of local MBOAs undermines the law requiring their existence as a means
for local taxpayers to have their disputes heard in a convenient, cost effective, and efficient
forum that is subject to locai scrutiny and local elected officials who can be held accountable for
mistreatment of their taxpayers.

The law is undermined, because the lack of any deference to the decision of the local
MBOA by the BTA discourages local boards, like that of the City, from providing a full and fair
heariné. Local boards would have little reason to take such proceedings seriously. It gives a clear

message to every local MBOA that it is not worth their time and resources to provide a



substantial hearing opportunity to appellant taxpayers. In addition, the impact on the State’s
resources and ability to efficiently manage appeals from local boards, as well as other duties of
the BTA, would certainly be negative. Every appeal from a local MBOA would 20 to the BTA,
not common pleas court, and every one would be a hearing de novo, no matter how well the local
MBOA conducted their hearing process. It would also clearly be contrary to the intent of the
General Assembly in establishing a two-tier procedure for local income tax appeals.

Therefore, this case presents an issue of public and great general interest in the State
because it will have a tremendous, precedent setting impact on all appeals from every local
MBOA in Ohio, and on the very implementation of the General Assembly’s mandate that local
communities create and operate local MBOAS to hear appeals by their taxpayers.'

II. STATEMENT OF THE CASE AND FACTS

A. The Nonqualified Deferred Compensation Plan

Appellee, William E. MacDonald III (MacDonald), was employed by National City
Corporation (National City) for over 38 years. MacDonald was a resident of the City of Shaker
Heights (City) until December 27, 2006. On December 31, 2006, MacDonald retired from his
employment at National City. At that time, he qualified for benefits under National City’s SERP.
The SERP is a nonqualified deferred compensation plan. At the time of MacDonald’s December
31, 2006 retirement, the present value of his SERP benefit became fixed and determinable and
was included in taxable wages, as reported in Box 5 of his 2006 form W-2, entitled “Medicare,
wages and tips”. The MacDonalds filed their joint municipal income tax return with the City for

2006, reporting as taxable wages only the amount reported in Box 18 of MacDonald’s W-2,

! According to the website About.com, there are 235 cities in Ohio with a local income tax, and
331 villages.



which did not include the present value of the SERP. This resulted in the reduction of taxable
income reported by the MacDonalds from $14,566,611.00 reported in Box 5, to $5,459,597.00
reported in Box 18.

The Regional Income Tax Agency (RITA), as the income tax administrator for the City,
issued a determination that the amount reported in Box 5 of the W-2, including the value of the
SERP, is fhe taxable wage amount for City income tax, not Box 18. The MacDonalds contended
that the amoﬁnts attributable to the SERP were a pension benefit and exempt from taﬁ under
Section 111.0901 of the City’s Codified Ordinances. The MacDonalds appealed the tax
administrator’s determination to the City’s MBOA..

B. Proceedings Before the City’s Municipal Board of Appeals (MBOA).

On March 27, 2008, the City’s MBOA received a Notice of Appeai filed by legal
counsel, on behalf of the Appellee taxpayers, from a final determination issued on F ebruary 28,
2008 by RITA, the City’s Tax Administrator. The City’s MBOA issued a Pre-hearing Order
providing the rules and procedure for the hearing, allowing written briefs, requiring witness and
evidence lists, and encouraging stipulations.

The hearing was held on July 9, 2008. After a pre-hearing conference, stipulations were
agreed to by the parties. The hearing was recorded by a court reporter, and witnesses were
sworn. The Appellee taxpayers were afforded the opportunity to call witnesses, submit evidence,
and cross examine the witnesses of the City and RITA. At the end of the heéring, the parties
agreed that the appeal would be decided on the pre-filed briefs and evidence, as well as the
evidence and argument presented at the hearing. The MBOA issued its Decision» on August 8,
2008, upholding the decision of the City’s Tax Administrator, RITA. The Decision included

findings of fact and conclusions of law.



C. Proceedings before the Ohio Board of Tax Appeals (“BTA”), and the Appeal to
the Tenth District Court of Appeals.

The Appellee taxpayers filed their Notice of Appeal with the BTA on October 8, 2008.
The City’s MBOA certified the transcript of the record of proceedings to the BTA, including the
hearing transcript, orders and decision of the Board, filings of the parties, and all of the evidence
offered in connection with the appeal. The BTA allowed discovery, and RITA responded to
interrogatories in March 2009. The BTA held the hearing on September 7, 2010,

The City and RITA submitted a Motion in Limine to the BTA’s Attofney Examiner,
requesting that certain testimony and exhibits not be allowed. The City argued that the burden
should be on the taxpayers to show that the MBOA’s decision was against the manifest weight of
the evidence, arbitrary and capricious, or contrary to law. The City and RITA argued that the
appellants should not be given a hearing de novo, but the Attorney Examiner denied the motion.

The BTA issued its decision on December 28, 2012, finding in favor of Appellee
taxpayers. The City vand RITA jointly filed an appeal from the BTA decision on January 25,
2013, in the Tenth District Court of Appeals in Franklin County. The Court of Appeals issued its
Decision in the appeal on February 27, 2014,

III. PROPOSITIONS OF LAW AND ARGUMENTS IN SUPPORT

- PROPOSITION OF LAW NO. I:

The proper municipal income tax treatment of the amounts attributable to the National
City SERP under the City’s income tax ordinance are as taxable wages and not tax
exempt pensions.
The court of appeals misapplied Wardrop in distinguishing its opinion from that reached
by the 12 District, and further erred by failing to find that the BTA’s decision allowing the

Appellees to re-characterize the National City SERP from taxable wages to tax exempt pensions

was unreasonable and contrary to law. It is a well settled tenet of income tax law that the



substance of a transaction, not its form, governs for tax purposes. Frank Lyon Co. v, United
States, 435 U.S. 531 (1978). The amopnts attributable to the National City SERP are taxable
wages under the City’s income tax ordinance and state statute, and not tax exempt pensions as
the BTA conduded, based on Appellees’ re-characterization of the SERP.

The Wardrop case and this case both involved the issue of whether a non-qualified
deferred compensation plan known as a SERP is taxable under a local income tax ordinance. In
both cases the local ordinance taxes qualifying wages, and both exempt pensions from tax. In
neither ordinance is pension or deferred compensation defined. Yet the court in this case upheld
the BTA’s faulty analysis in finding that the Waldrop case is legally distinguishable from this
case, even though the language differences in the ordinances in Shaker Heights and Middletown
are not relevant to the applicability of the law of the Wardrop case to this case.

In Wardrop, the court found that the SERP was taxable deferred compensation despite
the characterization of the plan by the employer as a pension. The court in Wardrop certainly did
not hold that a plan for payment of wages or compensation will be treated for income tax
purposes based solely on the title or treatment prescribed to it by the employer. But the BTA and
the court here have concluded tﬁat the fact that the National City SERP is described as a pension
by the employer and by Appellees’ witnesses overrides the fact that the National City SERP is
taxable deferred compensation, creating a conflict with the Wardrop decision.

The court of appeals here latched on to the fact that the employer in Waldrop, used the
term “deferred compensation” in describing the SERP, while the National City SERP did not use
the term “deferred compensation” or “wages” in describing its plan. However, as stipulated by

the Appellees and their witnesses, and as set forth in federal and state law, the National City



SERP is a nonqualified deferred compensation plan treated as wages by the recipient for income
tax purposes.

A more careful look at Wardrop further demonstrates that the court and the BTA did not
properly analyze its application to this case. The City imposes a tax on the wages and other
compensation of its residents (Shaker Heights C.0. 111.0501) and exempts from tax the pension
income of its residents (Shaker Heights C.0. 111.0901(b) and (©)). In Wardrop, the 12™ District
acknowledged that “[A]}lthough Middletown’s ordinances do not define a “pension” or “deferred
compensation”, they are treated differently and plainly are not the same thing under the city’s
code.” Wardrop at 1]38. Similarly in this case, the City’s ordinance does not define “pension”
and also does not define “wages”, however they are treated differently and plainly are not the
same thing under the City’s income tax ordinance, as wages are taxable and pensions are not.

While the City’s ordinance does not define “wages”, the Ohio General Assembly has
defined wages for municipal income tax purposes. The General Assembly has restricted the
City, and all Ohio municipalities, to the taxation of “qualifying wages”. Despite the comments of
the court of appeals that the General Assembly “permits” municipalities to tax “qualifying
wages™ (Decision at §12), the fact is that the General Assembly prohibits municipalities from
taxing employee compensation that is not qualifying wages. R.C. 718.01(H)(10). Ohio law states
clearly that qualifying wages include amounts attributable to nonqualified deferred compensation
plans, like the National City SERP, unless a municipality has exempted such compensation from
taxation. R.C. 718.03(A)(2). As stipulated by the parties, the City does not have an ordinance or
resolution in place exempting from tax the amounts attributable to nonqualified deferred

compensation plans. As such, the National City SERP falls squarely into the definition of wages.



Instead of focpsing on the substance of the income, as taxable wages under state statute
and local ordinance, the court and the BTA focused on its form and found that the National City
SERP is a tax-exempt pension because it calls itself a pension and because National City treats
' the plan like a pension for financial and other reporting purposes. There is no need for the court
to go looking for the words “wages” or “nonqualified deferred compensation plan” in the
National City SERP. The presence or absence of these words does not change the character of
this compensation, which is taxable qualifying wages. The court and the BRTA completely ignore
the testimony of the Appellees’ own witnesses that demonstrated that, regardless of what
National City calls the SERP in the plan document or how the SERP is reported on National
City’s financial statements, for purposes of taxation, the SERP is in all respects is treated as
wages to the recipient, and not retirement income. The BTA and the court of appeals, therefore,
erred by finding that the Wardrop decision was not applicable té this case, and that the
Appellee’s SERP was a tax exempt pension under the City’s ordinances.

PROPOSITION OF LAW NO. II:

The BTA failed to follow the proper standard of review in the Appellee taxpayer’s
appeal from the Appellant City’s MBOA, because in such appeals the BTA acts in an
appellate capacity and decisions of MBOAs are presumptively valid, absent a
demonstration that those findings are clearly unreasonable or unlawful.

The majority of the court of appeals erred by failing to find that the BTA did not apply
the proper standard of review in Appellee taxpayers® appeal from the City’s MBOA. The BTA
failed to consider the decision of the City’s MBOA presumptively valid absent a demonstration
that the decision was clearly unreasonable or unlawful. Instead, the BTA conducted a de novo
proceeding and ignored the MBOA’s decision, substituting the BTA’s own judgment in its place.

By upholding the BTA’s decision, the majority of the court of appeals concluded that there is no

standard of review in a BTA review of a local MBOA decision, and the BTA owes no deference
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to the local MBOA'’s decsision. Thus, the court of appeals has established a new precedent that
the Ohio General Assembly, in creating two avenues of appeal from local MBOAs (1.e. either to
the éommon pleas court or to the BTA), not only created two diffefent procedural choices for
appellants, it also created two different legal standards for vappellants to choose from; one that
requires deference to the local MBOA, and one that requires no such deference.

The creation of MBOAs and the right of taxpayers to appeal to local MBOAs have been
required by State law only since 2000 (enacted by H.B. 477). The State BTA first acquired
concurrent jurisdiction with common pleas courts over appeals from local MBOAs in 2003, for
tax years beginning Januvary 1, 2004 (enacted by H.B. 95). That is why these issues have not yet
been squarely before the courts of Ohio.

Section 718.11 R.C., which went into effect in 2000, requires that every city imposing a
municipal income tax “shall maintain a board to hear appeals.” That statute provides specific
guidance on the appeal procedure at the local level. The City complied with Section 718.11 R.C.
in Appellees’ appeal. The court of appeals agreed that the City’s MBOA afforded the parties “the
opportunity to call witnesses, submit evidence, and argue their respective positions.” (Decision at
97) The City’s MBOA provided Appellee taxpayers a full, fair and thorough process.

Section 5717.011 R.C. provides that appeals from an MBOA may be taken either to the
BTA or to a court of common pleas. An appeal from the City’s MBOA to common pleas court
falls under Chapter 2506 R.C., and Section 2506.03 R.C. provides a detailed procedure for an
appeal to that court. A common pleas court's review of an administrative record under Chapter
2506 R.C. is neither a trial de novo nor an éppeal on questions of law only, but a hybrid review
in which the court must appraise all the evidence as to the credibility of the witnesses, the

probative character of the evidence, and the weight thereof. In its review, the common pleas

11



court must give due deference to the administrative agency's resolution of evidentiary conflicts,
but the findings of the agency are not conclusive. HCMC, Inc. v. Ohio Dept. of Job & Family
Servs., 179 Ohio App. 3d 707, 2008-Ohio-6223, 2008 WL 5064951 (10th Dist. Franklin County
2008).

Section 5717.011 R.C. is not as clear in its description of the procedure to be followed in
an appeal to the BTA. The only explicit direction in the statute is that the BTA “may order the
appeal to be heard upon the record and the evidence certified to it by the administrator, but upon
the application of any interested party the board shall order the hearing of additional evidence,
and the board may make such investigation concerning the appeal as it considers proper.”
Section 5717.011(D) R.C. This language clearly does not reguire that the BTA hold a hearing de
novo.

While Section 5717.011 gives some direction on the procedure the BTA is to folléw in
appeals from a MBOA, the statute provides no legal standard of review. To find whether there is
such a legal standard, it is necessary to look at the overall intent and structure of the process that
leads up to the BTA. The intent of the General Assembly is expressed in the statutory
requirement that cities provide a MBOA as a local, quasi-judicial, administrative procedure for
income tax appeals as a first step prior to an appeal to court or the BTA. Yet, the court of appeals
failed to consider or give any weight to the General Assembly’s MBOA requirement and the
procedures and legal standards in Section 718.11 R.C.

It is logical that in giving appellants the choice of venue in an appeal from a MBOA, the
General Assembly did not intend that, even if the procedure is different, that the legal standard of
review should be totally different. The fact that the legislature has required cities to create an

MBOA to hear income tax appeals suggests that the legislature intended that the MBOA
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procedure should be fair and full, not a process that would be superseded entirely by an appeal to
the BTA. Nor is it logical that a taxpayer uhhappy with a MBOA decision should have the choice
to appeal either to common pleas court, where the court must give deference to the MBOA, or to
a BTA that has no such requirement and that may hold a hearing de novo. But that is what the
majority of the court of appeals said was within the BTA’s authority to do. The majority of the
court decided that there is no standard of review for the BTA, other than its decisions may not be
“unreasonable or unlawful.” (Decision at 1)

The standard of review that the BTA should apply in an appeal from a MBOA is as an
appellate body, determining whether the decision of the MBOA was arbitrary and capricious,
against the manifest weight of the evidence, or manifestly contrary to law. The BTA should be
required to apply the same reasonable standard of review as do common pleas courts under
Chapter 2506 R.C. See for example, Bosher, et al v. City of Euclid Income Tax Board of Review,
et al. (Eighth District, Cuyahoga County), 2002 Ohio 2671; 2002 Ohio App. LEXIS 2673, at p. 3
(2002). -

The dissenting opinion of the court of appeals acknowledged that Section 5717.011
provides “no guidance...as to the standard of review” to be applied in appeals from local
MBOAs to the BTA. (Decision at 434) The dissent urges the court to look for a standard of
review, and the intent of the General Assembly, by looking to the standard for appeals from the
Ohio Tax Commissioner to the BTA, and at Chapter 2506 appeals. In appeals from decisions of
the Ohio Tax Commissioner, the dissenting opinion says, “the taf( éommissioner’s findings ‘are
presumptively valid, absent a demonstration that those findings are clearly unreasonable or
unlawful.”” (Decision at §35) But the argument that deference should be afforded to the MBOA

decision by the BTA is even stronger than is the argument that the BTA owes deference to the
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decisions of the Ohio Tax Commissioner. Those latter appeals are appeals from an administrator,
not from an appeals panel, like an MBOA. Under Section 718.11 R.C., an MBOA is a quasi-
judicial body that must follow specifically mandated procedures and its powers to decide appeals
1s circumscribed by the statute.

As the dissent’ in the court of appeals found, the BTA gave no deference to the decision of
the City’s MBOA. The BTA did not even address the reasonableness of the MBOAs findings of
fact and conclusions of law “let alone address the question whether MacDonald has
demonstrated that those findings are clearly unreasonable. Instead the BTA acted as if it were
| writing on a clean slate.” (Decision at 945)

The majority of the court approved of the BTAs failure to address the MBOA’s findings
of fact and conclusions of law, finding that the BTA could essentially create its own standard of
review. This the BTA did, by concluding that “we need look no further that the terms of National
City’s (the taxpayer’s employer’s) SERP to discern its purpose; i.e., ‘to provide for the payment
of certain pension...benefits...BTA Decision, at 11.” (Decision at 949) The BTA concluded that
since the taxpayer’s employer defined the taxpayer’s deferred compensation plan (the SERP) as
a “pension,” and the City’s ordinance does not define “pension,” the BTA could find that the
employer’s definition should apply. The majority of the court of appeals considered that
interpretation of the City’s tax ordinance to be a “finding of fact” by the BTA, rather than a
conclusion of law, and allowed the finding to stand as not being clearly “unreasonable or
unlawful.” Thus, the majority has found that the BTA has absolute discretion in appeals from
MBOAs to interpret local tax ordinances de novo, as long as the interpretation is not clearly

unreasonable or unlawful.
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The court of appeals majority has erred in upholding the BTA’s usurpation of the MBOA
process and quasi-judicial role in taxpayer appeals. The court has erroneously se£ a precedent
allowing the BTA to conduct hearings de novo in appeals from MBOAs, and failing to consider
the decision of the MBOA presumptively valid absent a demonstration that the decision was
clearly unreasonable or unlawful.

IV. CONCLUSION

For the above stated reasons, the Appellants, City of Shaker Heights, Matthew Rubino?
and Regional Income Tax Agency, respectfully request that the Court assume jurisdiction over
this appeal as it impacts all Ohio taxing municipalities and Ohio municipal income taxpayers.

M%A%M%W(W(/Maﬁ’/ / ‘Q

Respectjully submitte

. Amy Ijjrighi w . William Ondrey Gruber 03950)
" Regiogjal/Income\Tax Agency Director of Law
10107 Brecksville City of Shaker Heights, Ohm
Brecksville, OH 44141 3400 Lee Road
Telephone: 440.922.3201 Shaker Heights, OH 44120
Fax: 440.955.3515 Telephone: 216.491.1445
aarrighi@ritaohio.com Fax: 216.491.1447
william.gruber@shakeronline.com
Attorney for Appellant Attorney for Appellants,
Regional Income Tax Agency City of Shaker Heights and Matthew Rubino

® The original appellant, Robert Baker, has retired from the City of Shaker Heights. Matthew
Rubino now serves as the Finance Director and Tax Administrator of the City of Shaker Heights.

15



CERTIFICATE OF SERVICE
We certify that a copy of this Joint Memorandum in Support of Jurisdiction of Appeliants
was served this 14™ day of April 2014 by electronic mail and first class U.S. Mail, postage

prepaid, upon the following:

Christopher J. Swift Linda Woggon

Baker & Hostetler, LLP - Ohio Chamber of Commerce
1900 East Ninth Street 230 East Town Street
Cleveland, OH 44114 Columbus, OH 43215
cswittwbakerlaw.com Iwoggon@ohiochamber.com
Attorney for Appellees, Attorney for Amicus Curiae,
William E. MacDonald, 11l and Ohio Chamber of Commerce
Susan MacDonald

Edward J. Bernert Shana F. Marbury

Baker & Hostetler, LLP Greater Cleveland Partnership
Capital Square, Suite 2100 1240 Huron Road

65 East State Street Suite 300

Columbus, OH 43215 Cleveland, OH 44114
ebernert(@bakeriaw.com smarbury@gspartnership.com
Attorney for Appellees, Attorney for Amicus Curiae,
William E. MacDonald, IIT and Greater Cleveland Partnership
Susan MacDonald

Barbara A. Langhenry

Director of Law

Linda L. Bickerstaff

Assistant Director of Law

Counsel of Record

City of Cleveland, Ohio

205 W. St. Clair Avenue
Ibickerstaffi@cityofcleveland.oh us
Attorney for Amicus Curiae,

City of Cleveland

[

! Amy L. Arrighi {0070061)
/ On Behalf of Joint Appellants



EXHIBIT A



Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Feb 27 4:11 PM-13AP000071

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

- William E. MacDonald, 111, et al.,

Appellants-Appellees,

No. 13AP-71
V. : {BTA No, 2008-K-1883)
City of Shaker Heights Income Tax : (REGULAR CALENDAR)

Board of Review et al.,

Appellees-Appellants,

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
February 27, 2014, appellants’ assignments of error are overruled, and it is the judgment
and order of this court that the order of the Ohio Board of Tax Appeals is affirmed. Costs

assessed égainst appellants.

KLATT and O'GRADY, JJ.
TYACK, J., concurs in part.

[S/JUDGE
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELILATE DISTRICT

William E. MacDonald, 111, et al.,

Appellants-Appellees,

No. 13AP-71
V. : {BTA No. 2008-K-1883)

City of Shaker Heights Income Tax . (REGULAR CALENDAR)
Board of Review et al., : . :

Appellees-Appellants.

DECISION

Rendered on February 27, 2014

Baker & Hostetler LLP, and Christopher J. Swift, for
William E. MacDonald, 111 and Susan MacDonald.

William M. Ondrey Gruber, for City of Shaker Heights and
Robert Baker. ’

Barbara A. Langhenry, Director of Law, and Linda L.
Bickerstaff, for amicus curiae city of Cleveland.

Shana F. Marbury, for amicus curiae The Greater Cleveland
Partnership; and Linda Woggon, for amicus curiae Ohio
Chamber of Commerce.

APPEAL from the Ohio Board of Tax Appeals

KLATT, J. A v
{91} Appellants, City of Shaker Heights, Robert Baker, Tax Administrator, and
Regional Income Tax Agency, appeal from a decision and order of the Board of Tax

Appeals ("BTA") finding that the supplemental executive retirement plan ("SERP™ of
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appellee, William E. MacDonald, 111, constituted a pension benefit that was not subject to
tax by the city of Shaker Heights. Because the BTA's decision is not unreasonable or
unlawful, we affirm.
Facts and Procedural History

192} The relevant facts in this case are undisputed. MacDonald was employed by
National City Corporation ("National City") for over 38 years. MacDonald was a resident
of the city of Shaker Heights untﬂ December 27, 2006. On December 31, 2006,
MacDonald retired from his melovment at National City. At the time of his retlrement
MacDonald was vice chairman of National City and he quahﬁed for beneﬁts under
Natlonal Clty s qualified retirement plan and SERP. The SERP is a nonqualified deferred
compensation plan that was intended to supplement the qualified retirement plan

{93} MacDonald received his benefit from the qualified plan and the SERP in the
form of a joint and survivorship annuity measured by the joint lives of MacDonald and his
wife, appellee, Susan MacDonald. The MacDonalds began receiving monthly annuity
payments in 2007. Those payments will cease upon the death of the last surviving spouse.
MacDonalci received no 2006 paﬁnentq under the SERP. However at the time of
MacDonald's December 31, 2006 retirement, the present value of his SERP beneﬁt
became fixed and determinable.

{14} The National City SERP was unfunded before MacDonald's retirement and
did not represent a salary deferral. Rather, the SERP, in conjunction with the qualified
plan, provided an income replacement ratio of approximately 60 percent of pre-
retirement income as a benefit upon retirement, after taking into account the other
benefits receivable by MacDonald including social security,

{5} The MacDonalds jointly filed their 2006 city income tax return for Shaker
Heights. The present value of MacDonald's SERP benefit not previously reported was

included in box 5 of their 2006 form W-2 entitled ' ‘Medicare, wages and tips,” and totaled

$14,566,611. The MacDonalds calculated their 2006 city income tax lability based upon |

the amount reported in box 18 of MacDonalds' form W-2, entitled "local wages, tips, ete.”
Box 18 indicated an amount of $5,459,597.
{96} The Regional Income Tax Agency, acting as Shaker Height's tax

administrator, issued a notice to the MacDonalds indicating that their 2006 municipal tax
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liability would be calculated based on the value listed in box 5 of his form W-2
($14,566,611), rather than the amount listed in box 18 ($5,459,597). Shaker Heights
sought to tax in 2006 the present value of thé future monthly payments to the
MacDonalds under the SERP. This determination by the tax administrator significantly
increased the MacDonalds' munieipal tax liability. The MacDonalds contended that the
SERP benefit was a pension, and therefore, exempt from municipal taxation pursuant to
the Codified Ordinances of the City of Shaker Heights ("C.0")) 111.0901. They appealed
the tax administrator's determination to the Shaker Heights Income Tax Board of Review
("board of review"). |

{47} The matter proceedéd to hearing before the board of review. The parties

were afforded the opportunity to call witnesses, submit evidence, and argue their.

4 respective positions. The board of review found that (1) the SERP benefit was not a

pension as that term is used in the city's income tax ordinance; (2) the SERP benefit was
not a pension payment or proceeds from a pension as these terms are used in the city's
income tax ordinance; and (3) the SERP benefit is not exempt from taxation under any
other provision of the city's taxing ordinances. ,

{98 The MacDonalds appealed the board of review's decision to the BTA
pursuant to R.C. 5717.011. The record of proceedings before the board of review was filed
with the BTA. After the BTA allowed discovery, the matter proceeded to hearing. Over
appellants’ objection, the BTA permitted the parties to introduce additional evidence at
the hearing. The BTA reversed the decision of the board of review, finding that the SERP
benefit was a pension, and therefore, not subject to municipal tax under C.0. 111.0901.

{99} Appellants appeal, assigning the following errors:

{1.] The Board of Tax Appeals erred when it found that the
amounts attributable to the Appellee's, William E. MacDonald
IIT ("MacDonald"), non-qualified deferred compensation plan
constitute a pension benefit and are not subject to tax by the
City of Shaker Heights as a "pension”.

(IL] The Board of Tax Appeals erred in allowing the
introduction of new evidence and new witnesses, and
conducting a de novo review of the decision of the Shaker
Heights Municipal Income Tax Board of Review, when the
Appellees, William E. MacDonald, III and Susan W.
MacDonald were afforded every opportunity to introduce
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witnesses and testimony before the Shaker Heights Municipal
Board of Review.
Legal Analysis

1910} An appellate court reviews a decision of the BTA to determine whether it is
reasonable and lawful. R.C. 5717.04; HIN, L.L.C. v. Cuychoga Cty. Bd. of Reuvision, 124
Ohio St.3d 481, 2010-Ohio-687, 9 13; Cousino Constr. Co. v. Wilkins, 108 Ohio St.ad g0,
2006-Ohio-162, 1 10. "It is well settled that [an appellate] court will defer to factual
determinations of the BTA if the record contains reliable and probative support for
them." Strongsville Bd. of Edn. . Wilkins, 108 Ohio St.3d.115, 2006-Chio-248, | 7;
Am. Natl. Can Co. v. Tracy, 72 Ohio St.3d 150, 152 (1995).

A. First Asé_ignment of Error , _

{§ 11} Appellants contend in their first assignment of error that the BTA erred in
finding that the SERP benefit constitutes a pension that is not subject to Shaker Heights
municipal tax. Appellants advance three arguments to support this contention. First,
appellants contend that the BTA erred when it examined whether the SERP benefit
constituted a pension. According to appellants, because a benefit from a nongqualified
deferred compensation plan such as the SERP is not expressly exempted from the
municipal tax under C.0. 111.0901(b) and 111.0901(c), it is by definition taxable. We
disagree.

{412} State law permits a municipality to tax "qualifying wages.” R.C.
718.01(H)(10).  Qualifying wages include amounts attributable to a nonqgualified
deferred compensation plan unless the municipality has exempted that compensation
from taxation. The city of Shaker Heights has exempted pensions from its municipal
tax. C.0. 111.0901(b) and (c). The term "pensions" is not defined in Shaker Heights
municipal code. The MacDonalds argued before the board of review and the BTA that a

benefit from a nonqualified deferred compensation plan such as the SERP is a pension,

-and therefore, its value must be deducted from the qualifying wage. Nothing in Shaker

Heights municipal code or in state law clearly indicates whether or not benefits from a
nonqualified deferred compensation plan, such as the SERP at issue here, is a pension.
Therefore, we reject appellants’ argument that the BTA erred when it examined whether

the SERP benefit constitutes a pension for purposes of C.O. 111.0901(c).
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{913} In their second argument, appellants contend that the pension exemption
contained in C.0. 111.0901(b) and (c) is limited to payments made to a retired employee
from the employer after retirement. Because the present value of the SERP benefit
listed in box 5 of the MacDonald's 2006 form W-2 did not reflect payments received by
MacDonald in 2006, appellants contend that the SERP benefit is not a pension, and
therefore, it is taxable as qualifying wages. In support of this argument, appellants
primarily rely on the testimony of Mark Taranto, the assistant tax director for the
Regional Income Tax Agency. Mr. Taranto testified that the common usage and
interpretation of the term pension as used in the city's income ordinance is a payment
after retirement. o

{9 14} However, the BTA relied upon oth_er testimony presented atv_the hearing

~ indicating that benefits from a nonqualified deferred compensation plan, such as the

SERP at issue, is a pension. Patricia Edmond, former executive vice president at
National City, testified that the SERP was intended to provide a pension. Edmond also

stated that National City classified its SERP as a pension in its 2006 annual report to

shareholders.  William Dunn, a senior benefits partner at PriceWaterhouseCoopers

testified that National City's SERP was a pension. In addition, professor Ray Stephens,
an accounting expert, testified that the reporting of National City's SERP as a pension
was proper under general accepted accounting principles ("GAAP").

{9 15} Both appellants and the MacDonalds presented evidence and advanced
arguments that supported their respective positions. The BTA examined all the
evidence presented at the hearing and reflected in the record. Based upon this evidence,
the BTA concluded that the MacDonalds' SERP benefit listed in box 5 of their 2006 form
W-2 is a pension and, therefore, that amount must be deducted from the MaeDonalds'
income in calculating the taxable qualifying wage. This determination is not
unreasonable or unlawful.

{9 16} Appellants also contend that the BTA's decision conflicts with Wardrop v.
Middletown Income Tax Review Bd., 12th Dist. No. CA2007-09-235, 2008-0Ohio-5298.
Although the Wardrop case also involved the issue of whether a SERP benefit was
taxable under Middletown's ordinance, the language of the ordinance was substantially

different than the Shaker Heights ordinance at issue here. In Wardrop, the Middletown
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ordinance expressly stated that earnings designated as "deferred compensation” were
taxable. Id. at § 36. In addition, the Middletown ordinance expressly distinguished tax-
exempt "pensions” from taxable "earnings designated as deferred compensation.” Id. at
9 38. Because the SERP plan at issue in Wardrop described itself as a "deferred
compensation arrangement” and because Middletown's ordinance expressly imposed a
tax on earnings designated as deferred compensation, the appellate court affirmed the
trial court's judgment that the SERP payments were not exempt from municipal
taxation. These facts are in marked contrast to those presented in this case. Here, the
Shaker Heights ordinance does not expressly tax deferred compensation. Moreover,
Wardrop involved an R.C. Chapter 2506 appeal—not an appeal pursuant to R.C.
C_hapter 5717. For the reasons discussed in connection with appeHants second
assignment of error, there are significant differences between these two aventies of
appeal. For all these reasons, we find Wardrop distinguishable, and therefore,
unpersuasive.

{417} In their third and final argufnent in support of their first assignment of

- error, appellants contend that the BTA should not have concluded that the SERP benefit

1s a pension based solely upon National City's characterization and treatment of the
SERP as a pension. We disagree with appellants’ characterization of the rationale used
by the BTA in arriving at its decision.

{4 18} The BTA did not conclude that MacDonalds' SERP benefit was a pension
solely because National City treated the SERP as a pension. The BTA’s decision also
notes the testimony of William Dunn who stated that "a pension is any plan sponsored
by an employer that provides for post-retirement income that's designed to supplement
their income for life.” The SERP at issue meets this definition. Ray Stevens, a professor
of accounting, also testified that the manner in which National City reported the SERP
(as a pension) was consistent with GAAP. Lastly, the BTA noted that MacDonald's
SERP benefit was not specifically funded by National City prior to MacDonald's
retirement and that none of MacDonald"s"cash salary was deferred to fund the SERP
benefit. The BTA found that all these factors supported its determination that
MacDonald's SERP benefit constituted a pension. Because the BTA's decision is not

unreasonable or unlawful, we overrule appellants’ first assignment of error.
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B. Second Assignment of Error B

{9119} In its second assignment of error, appellants contend that the BTA erred
by (1) holding a hearing and allowing the introduction of additional evidence and
additional witnesses that could have been presented to the board of review; and (2)
conducting a de novo hearing without giving deference to the board of review's decision.
We diéagree with both of these arguments.

{420} In support of their argument that the BTA erred by allowing the
MacDonalds to present additional evidence at the hearing, appellants cite to the process
for an appeal of a "final order, adjudication, or decision of any officer, tribunal, »
authority, board, bureau commission, department or other division of any pohtlcal '
subdivision of the state” to a court of common pleas. R.C. 2506 OI(A) Appellants pomt
out that in an appeal of a board of review decision to a court of common pleas, R.C.-
2506.03 limits the reviewing court's authority to consider evidence outside the
administrative record. However, those limitations do not exist in an appeal to the BTA
pursuant to R.C. 5717.011(C). In fact, upon the application of any interested party, the
BTA is required to "order the hearing of additional evidence, and the board may make
such investigation concerning the appeal as it considers proper.” R.C. 5717.011(C).
Here, the MacDonalds requested a hearing before the BTA. Therefore, appellants'
contention that the BTA erred when it permitted the introduction of additional evidence
conflicts with the express language in R.C. 5717.0131(C). The BTA did not err by
permitting the introduction of additional evidence.

% 21} Appellants also contend that the BTA erred by conducting a de novo
hearing without giving deference to the board of review's decision. In essence,
appellants contend that the BTA failed to apply the correct standard of review. Again,
we disagree.

{922} Pursuant to R.C. 5717.011{C), the BTA may hear an appeal based solely
upon the record and any evidence con51dered by the administrative body below, or “upon
application of any interested party, it must set a hearing, permit the introduction of
additional evidence, and "make such investigation concerning the appeal as it considers

proper.” Id. The statute does not set forth a standard of review.



Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Feb 27 12:17 PM-13AP000071

‘No. 13AP-71 ' . : 8

{923} Appellants argue for a very deferential standard of review for R.C. 5717.011.
appeals by again Jooking to appeals from a municipal taxing authority to a court of
common pleas pursuant to R.C. Chapter 2506. Although a court of common pleas may
hold a hearing in an R.C. Chapter 2506 appeal, its review must be confined to the
transeript of the administrative proceeding unless the appellant satisfies one of the
conditions contained in R.C. 2506.03. In addition, R.C. 2506.04 sets forth the standard
of review that the common pleas court must apply in deciding the appeal. R.C. 2506.04
provides:

If an appeal is taken in relation to a final order, adjudication,

or decision covered by division (A) of section 2506.01 of the
Revised Code, the court may find that the order,
adjudication, or decision 1is unconstitutional, illegal,
arbitrary, capricious, unreasonable, or unsupported by the
preponderance of substantial, reliable, and probative
evidence on the whole record. Consistent with its findings, the
court may affirm, reverse, vacate, or modify the order,
adjudication, or decision, or remand the cause to the officer or
body appealed from mth instructions to enter an order,

ad]udlCdUOIl or decision consistent with the findings or
opinion of the court. The judgment of the court may be
appealed by any party on questions of law as provided in the
Rules of Appellate Procedure and, to the extent not in conflict
with those rules, Chapter 2505. of the Revised Code.

{(Emphasis added.)

{1 24} However,‘because R.C. 2506.03 and 2506.04 contain significant provisions
not in R.C. 5717.011, appellants' reliance on these statutes, and case law involving R.C.
Chapter 2506 appeals, is misplaced. As previously noted, R.C. 5717.011 contains no
provision that limits the BTA's review to the record developed in the administrative
proceedings below when a hearing is requested. There is no provision in R.C. 5717.011(C)
that suggests the BTA must give any deference to a board of review decision. The BTA's
authority is not limited by an express standard of review. Moreover, deference to a board

of review decision is illogical when the BTA hears evidence not presented to the board of
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review in conducting its own adjudication of the appeal.’ It is not this court’s role to
second-guess the state legislature's policy reasons for establishing two different appeal
mechanisms for board of review decisions. We note that the appeal provided pursuant to
R.C. 2506.01 is expressly in addition to any other remedy or appeal provided bylaw. R.C.
2506.01(B). Because the BTA did not err when it permitted the MacDonalds to introduce
additional evidence at the hearing and when it considered that evidence in reaching its
decision, we overrule appellants' second assignment of error.
{925} Having overruled appellants’ two assignments of error, we affirm the order
of the BTA. | | _ |
Order affirmed.

O'GRADY, J., conecurs. -
TYACKS, J., concurs in part and dissents in part.

TYACK, J., concurring in part and dissenting in part.

{926} Irespectfully concur in part and dissent in part.

{427} Most of the facts in this case are not in aisplite. William E. MacDonald, 111
("MacDonald”), was a resident of the city of Shaker Heights until December 27, 2006.
MacDonald had been employed by National City Corporation for 38 years until his
retirement on December 31, 2006. MacDonald was vice-chairman and qualified for
benefits under the company's Non-Contributory Retirement Plan and Supplemental
Executive Retirement Plan ("SERP"). MacDonald elected to receive SERP benefits
beginning in 2007 in the form of a joint and survivor annuity that will cease upon the
death of MacDonald and his wife. The value of MacDonald's SERP benefit, that had not
been previously been reported, was included in Box 5 of his 2006 Form W-2 which totaled
$14,566,611. Mr. and Mrs. MacDonald filed their 2006 city income tax return with
Shaker Heights, calculating their tax liability on the amount reported in Box 18 of

' For these same reasons, we respectfully find the dissent’s reliance upon AT&T Communications of Ohio,
Inc.v. Lynch, 132 Ohio $t.3d 92, 2012-Ohic-1975 and Tetlack v. Bratenahl, 92 Ohio 5t.3d 46 (2601) to be
misplaced. Both cases involved R.C. Chapter 2506 appeals. In addition, we did not hold that appellants
bad the burden of proof at the hearing before the BTA. Rather, we held that the BTA did not act
unreasonably or undawfully in finding that the MacDonalds satisfied their burden in establishing that the
SERP benefit was a pension.



Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Feh 27 12:17 PM-13AP000071

NQ, 13AP-71 . 1‘0
MacDonald's W-2 form which totaled $5,459,597.84. Tt is not disputed that the SERP is a
nonqualified deferred compensation plan.

{928} The Regional Income Tax Agency ("RITA"), acting as Shaker Heights' tax
administrator, issued a notice to MacDonald that his municipal tax liability would be
calculated based on Box 5 of his W-2. MacDonald appealed to the Shaker Heights Income
Tax Board of Review ("Shaker Heights Board") which is a municipal board of appeal
("MBOA"), arguing that the SERP was a pension and was exempt from municipal
taxation.

' {929} The Shaker Heights Board concluded that the amount in Box 5 that was
attributable to MacDonald's SERP was not a pension and had not been exerﬁpted by
Shaker Heights' Code of Ordinances 111.0901 and therefore is taxable as it is found in Box
5 of MacDonald's W-2. The MacDonalds appealed to the BTA, which reversed and found
that the SERP payments constitute a pension and are not subject to taxation. Appellants,
Shaker Heights et al., then timely appealed to this court. ,

{930} Courts reviewing a BTA decision must consider whether the decision was
"reason_able and lawful." Cousino Constr. Co. v. Wilkins, 108 Ohio St.3d 90, 2006-Ohio-
162, § 10. An appellate court will reverse a BTA decision that is based upon an incorrect
legal conclusion. Gahanna-Jefferson Local School Dist. Bd. of Edn. v. Zaino, 93 Ohio
St.3d 231 (2001). But "[tThe BTA is responsible for determining factual issues and, if the
record contains reliable and probative support for these BTA determinations,” this court
will affirm them. Am. Natl. Can Co. v. Tracy, 72 Ohio St.3d 150, 153 (1995).

The Board of Tax Appeals did not follow the
proper standard of review

{431} Appellants’ second assignment of error asserts that the BTA improperly
conducted a de novo review of the Shaker Heights Board's decision and improperly
allowed the introduction of new evidence that could have been presented to the MBOA. I
agree in part. The BTA did not employ the correct standard of review because the
MBOA's findings are presumptively valid absent a demonstration that those ﬁndings are
clearly unreasonable or unlawful. However, there is no statutory prohibition to the BTA

allowing additional evidence.
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{932} An appellate court's scope of review on issues of law is plenary, including
the issue of whether the court or agency below applied the proper standard of review.
Bartchy v. State Bd. of Edn., 120 Ohio St.3d 205, 2008-Ohio-4826, ¥ 43.

{933} Appeals from a MBOA may be made to the county's court of common pleas
or the BTA, and are governed by R.C. 5717.011:

Upon the filing of a notice of appeal with the board of tax
appeals, the municipal board of appeal shall certify to the
board of tax appeals a transcript of the record of the
proceedings before it, together with all evidence considered by
it in connection therewith. * * * The board may order the
appeal to be heard upoen the record and the evidence certified
to it by the administrator, but upon the application of any
interested party the board shall order the hearing of
~additional evidence, and the board may make such
1nvest1gat10n concerning the appeal as it considers proper.

1934} R.C. 5717.011(C). There is no guidance in the statute as to the standard of
review. Nor has the Supreme Court of Ohio articulated the standard of review by which
the BTA is to measure appeals from a MBOA. This'is mostly due to the recent enactment
of R.C. 718.11-in 2003, beginning to apply for the 2004 tax year, which required the
creation of a MBOA in all municipal corporations that impose an income tax. R.C.718.11.

{935} By examining two similar tax appeal procedures to the one at bar, [ believe
we can determine the potential standard of review in this case. The first standard is for an
appeal from the Ohio Tax Commissioner to the BTA in which "the tax commissioner's
findings 'are presumptively valid, absent a demonstration that those findings are clearly
unreasonable or unlawful.' Consequently, the taxpayer carries the burden 'to show the
manner and extent of the error in the Tax Commissioner's final determination.’ " Global
Knowledge Training, L.L.C. v. Levin, 127 Ohio St.3d 34, 2010-Ohio-4411, ¥ 12, quoting
Stds. Testing Laboratories, Inc. v. Zaino, 100 Ohio St.3d 240, 2003-0Ohio-5804, 1 30.
The second is for an appeal from a municipal board of review to a court of common pleas,
which is authorized by R.C. 2506.01, and "the court may ﬁrid that the order, adjudication,
or decision is unconstitutional, illegal, arbitrary, capricious, unreasonable, or
unsupported by the preponderance of substantial, reliable, and probative evidence on the

whole record.” R.C. 2506.04.
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1936} Analyzing two cases from the Supreme Court, Tetlak v. Bratenahl, 92 Ohio
St.3d 46, 2001-Ohio-129, and AT&T Communications of Ohio, Inc. v. Lynch, 132 Ohio
St.3d 92, 2012-Ohio-1975, 1 believe we are able to determine that appeals from a
municipality board of review to the BTA is most analogous to appeals from the Tax
Commissioner. In Tetlak, taxpayer Joseph Tetlak challenged the taxable status the
distributive share of his S corporation that he argued for the purposes of municipal
taxation was intangible income and therefore exempt. See Tetlak generally. Tetlak

initially filed a protest which was denied by the tax administrator of the Vﬂldge of

Bratenahl who stated that the dlstrlbutlons was income from an unincorporated business

entity and therefore taxable by mumclpahhes. Id. _
{937} Tetlak appealed to the Bratenahl Board of Review which upheld the tax

‘administrator's denial of Tetlak's protest. Id. Tetlak then filed an administrative appeal

pursuant to R.C. 2506.01 in the common pleas court. The trial court found that the
municipality may tax the distributions but the "determination must be supported by 'the
preponderance of substantial, reliable, and probative evidence on the whole record.' R.C.
2506.04. Finding that the [tax administrator] did not make such determination, the court
reversed the decision of the board of review." Id. at 47. The Eighth District Court of
Appeals affirmed the decision and the case went before the Supreme Court. Id.

{9 38} The Supreme Court expresses, in reversing the judgrnént, that deference is
to be given to a municipality when reviewing an income tax determination: '

The taxpayer, not the village, has the burden of proof on the
nature of the income at issue. It is well settled that ' "when an
assessment is contested, the taxpayer has the burden '* * * to
show in what manner and to what extent * * * the
commissioner's investigation and audit, and the findings and
assessments based thereon, were faulty and incorrect.” °
Maxxim Med., Inc. v. Tracy (1999), 87 Ohio St.3d 337, 339,
720 N.E.2d 911, 913, quoting Federated Dept. Stores, Inc. v.
Lindley (1983), 5 Ohio St.3d 213, 215, 5 OBR 455, 457, 450
N.E.2d 687, 688. Furthermore, the 'Tax Commissioner's
findings are presumptively valid, absent a demonstration that

- those findings are clearly unreasonable or unlawful.' Id., 87
Ohio St.3d at 339-340, 720 N.E.2d at 913—914.

This reasoning is applicable at the municipal level.

Tetlak at 51-52.
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{39} From this, I would conclude that the decisions of a MBOA are to be treated
with the same deference as those of the Tax Commissioner when appealed. The Supreme
Court twice uses the standards for the Tax Commissioner and specifically states that this
"reasoning is applicable at the municipal level" equating the deference given to the Tax
Commissioner and the hurdles required to overcome it as applicable to the Bratenahl tax
administrator or the Bratenah] Board of Review. Id. The case at bar is analogues to the
Tetlak; both cases examine the taxable status of a type of income by a municipality, the
Bratenahl Boa1d of Review and the Shaker Heights Board in both cases concluded that the
income was taxable, both of the boards' decisions were overturned upon appeal. The
difference being the municipalities’ boards' decision i in Tetlak was appealed toa common
pleas court as opposed to the BTA. Tetlak emphasis that the taxpayer must overcome the
tax assessor's findings by showing that they are faulty or incorrect and that they are
presumed valid absent a showing of them being clearly unreéSonable or unlawful. Id.

{940} AT&T Communications affirms that, while appeals from a MBOA to a
common pleas court under R.C. 2506.01 resemble de novo proceedings, they are not de
novo. AT &T Communications at Y 13. In AT&T Communications, a refund of the city of
Cleveland's income tax was denied by the tax administrator. See AT&T Communications
generally. AT&T appealed to the Cleveland Board of Income Tax Review which affirmed
the refusal of the refund and AT&T filed an appeal pursuant to R.C. 2506.01. Id. Similar
to Tetlak, AT&T Communications is a municipal income tax dispute in which after the
MBOA affirms that administrator's findings the taxpayer appeals to the court of common
pleas. |

{§ 41} The Supreme Court affirmed that the courts of common pleas exercise
appellate jurisdiction: "[WThile an appeal under R.C. 2506.01 resembles a de novo
proceeding, it is not de novo. There are limits to a court of common pleas review of the
administrative body's decision. For example, in weighing evidence, the court may not
‘blatantly substitute its judgment for that of the agency, especially in areas of

"

administrative expertise.' AT&T Communications at 1 13, quoting Dudukovich v.
Lorain Metro. Hous. Auth., 58 Ohio St.2d 202 (1979). We find that the BTA may not

conduct a de novo review of a MBOA's findings nor may they substitute their own

judgment. It is the MBOA not the BTA that has the expertise in the municipalities own
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taxing ordinances. There must be deference given to a MBOA's findings. The standards
that must be employed and the dispositions that must be reached are more limited than
relief that could be awarded pursuant to a trial, therefore the administrative appeal is
more akin to an appeal than a trial. See AT&T Communications at 14.

{942} Examining Tetlak and AT&T Communications, I would find that in a
MBOA's decision appealed pursuant to R.C. 5717.011 to the BTA, the taxpayer, not the
village, has the burden of proof on the nature of the income at issue. Tetlak at 51. When
an assessment of a tax administrator is contested, the taxpayer has the burden to show in
4what manner and to what extent the findings and assessments were faulty and incorrect.
Id. Fufthefmore, an appeal pursuant to R.C. 5717.011(C) is not a de novo proceeding, it is
inore akin to an appeal thaﬁ a trial, there may not be a substitution of judgment, and the
MBOA's findings are presumptively valid, absént a demonstration that those findings are
clearly unreasonable or unlawful. See Tetlak at 51-52; AT&T Communications at §13-14.

{943} Shaker Heights' second assignment of error also argues that MacDonald
was precluded from introducing new evidence to the BTA that could have been introduced
to the MBOA. There is no statutory basis for this argument nor any case law that suggests
the BTA should be restricted in this way. The BTA'is in fact required upon the application
of any interested party to "order the hearing of additional evidence, and the board may
make such investigation concerning the appeal as it considers proper.” R.C. 5717.011(C).
While a court of common pleas in an R.C. 2506.01 appeal méyvconsider evidence outside
the administrative record, that authority is limited. There is no statutory equivalent in
R.C. 5717.011. See AT&T Communications at § 13. We find the BTA is able to hear
evidence in a MBOA appeal that eould have been presented to the MBOA. Generally,
however, it would not be in a taxpayer’s interest to purposely withhold evidence from a
MBOA as the MBOA's findings should be presumptively valid absent a demonstration
they are clearly unreasonable or unlawful.

The BTA did not address the MBOA's findings or presume them as valid

{9 44) Examining the BTA's decision and the Shaker Heights Board's decision, I
would find that the proper standard of review was not employed by the BTA which
conducted a hearing with no deference to factual findings, or interpretation of Shaker

Heights' city code by the Shaker Heights Board. The Shaker Heights Board's findings are
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-required to be shown to be cearly unreasonable for the BTA to draw a different

conclusion. This includes the reading of Shaker Heights' Code of Ordinances 111.0901
which originally found MacDonald's SERP not to be a pension and exempt from the
municipal mcome tax.

{945} Though the BTA cites Tetlak in its decision, it does not accord any deference
to Shaker Heights Income Tax Board of Review's findings of fact that MacDonald's SERP
is not a pension. At no point does the BTA address the reasonableness of the Shaker
Heights Board's findings let alone address the question whether MacDonald has
demonstrated that those findings are clearly unreasonable. I-nstead, the BTA acted asif it
were writing on a clean slate. . ' - |

{946} The Shaker Heights Board concluded that the amount reported on
MacDonald's W-2 attributable to his SERP was not a pension but rather an amount that
had not been previously reported, "and that was, at the time of its reporting, known, fixed
and not subject to forfeiture to the benefit of Appeltant. It was not a pension as that term

1s commonly used, which is a payment of retirement benefits after retirement.” Shaker

 Heights Board's decision, at 10. The factual determinations about the SERP lead the

Shaker Heights Board to conclude that it was not a pension:

[MacDonald] had the contractual right to SERP benefits if and
when he completed his time and other requirements set out in
the [National City] SERP program. Thus, with each month of
service to [National City], [MacDonald], by his employee
services, was "paying” for his contractual right to get those
SERP benefits following his retirement. '

This "deferred” compensation continued to acerue in
[MacDonald]'s favor until the end of 2006 when, in fact, its
present value, shown in Box 5 of his W-2, was actually
recognized as due and owing, though as yet unpaid and, thus,
1s income subject to the City's income tax.

[MacDonald] chose to use that "income” to purchase a join life

- annuity. But [MacDonald] had the option to take the sum in
cash, emphasizing that it was deferred compensation to which
[MacDonald] was now entitled.

Shaker Heights Board's decision, at 11.



Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Feb 27 12:17 PM-13AP000071

No. 13AP-71 : : 16

{§47} These are some of the factual and legal conclusions of the Shaker Heights
Boafd that must be presumed valid unless demonstrated that they are clearly
unreasonable or unlawful.

{948} The BTA did not really address the conclusions of the Shaker Heights
Board. Instead, the BTA stated that while the SERP "falls within the ambit of a
nonqualified deferred compensation plan, we do not find such designation necessarily
mandates its exclusion from the commonly accepted definition of pension." BTA's
decision, at 10. The BTA then simply made the determination that the SERP was a
pension. This ‘ignored the Shaker Heights Board's conclusion that the SERP is a deferred
compensation that could be used by MacDonald as proof that the SERP was 1ot a
pension. . | |

{449} The BTA then concluded that "we need look no further than the terms of
National City's SERP to discern its purpose, i.e, 'to provide for the payment of certain
pension, disability and survivor benefits in addition to benefits which may be payable

1t

under other plans.' " BTA decision, at 11. This fails to address the conclusions and
arguments made by Shaker Heights Board. Again, I find that the BTA did not presume
Shaker Heights Income Tax Board of Review's findings as valid and did not show what
demonstrates those findings to be clearly unreasonable or unlawful. _
{9 50} The second assignment of error should be affirmed in part and overruled in
part. Since the majority of this panel does not do so, to that extent, I respectfully dissént

in part.
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