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INTEREST OF AMICUS CURIAE CITY OF CLEVELAND

The city of Cleveland’s interest in this case is that the same Appellee-Taxpayers here
have a separate case currently pending before the Ohio Boart of Tax Appeals where they claim
that wages paid in the form of nonqualified deferred compensation is exempt from city tax as a
“pension” even though Cleveland law clearly defines both “pensions” and “nongualified
deferred compensation” and treats the two differently for Cleveland tax purposes.

EXPLANATION OF WHY THIS CASE 1S A CASE OF

PUBLIC OR GREAT GENERAL INTEREST AND
INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This cause presents two critical issues for the future of municipal taxation in Ohio: {1}
whether the Board of Tax Appeals acts in an appellate capacity when appeals are taken from
municipal boards of tax appeals created pursuant to R.C. 718,11, and {2} whether taxpayers can
evade the payment of taxes on wages paid in the form of nongualified deferred compensation
by claiming that such wages are exempt from city tax as a “pension.”

In this case, the city of Shaker Heights’ income Tax Board of Review rejected Taxpavers’
claim that income attributable to a nonqualified deferred compensation plan constituted a
“pension” which was exempt from tax under Shaker’s Income Tax Ordinance and held that such
income was subject 1o city 1ax since Shaker had not enacted any resolution or ordinance
exempting income attributable 1o a nongqualified deferred compensation plan from its tax.
{Appx. at 8.} After the Taxpayers appealed the Shaker Board's decision to the Ohio Board of Tax
Appeals ("BTA"}, the BTA reversed finding that even though the income was attributable to “a
nongualified deferred compensation plan” “such designation” does not “necessarily mandatef]

its exclusion from the commonly accepted definition of pension” “fw]here the city has left the



term pension open to interpretation].}” {Appx. at 22.) The BTA found the incometo be a
“pension benefit and as such [was] not subject to tax by virtue of [the Shaker ordinance
exempting pensions].” (Appx. at 23.}) Following Shaker's appeal, a divided court of appeals
affirmed finding the BTA’s decision was not unreasonable or unlawful.” {Appx. at 28.)

The decision of the court of appeals is an affront to the uniformity of taxation
requirermnent mandated by the General Assembly and set forth in R.C. 718.01{D}1) that “[n]o
municipal corporation shall exempt from a tax on income compensation for personal services of
individuals over eighteen vears of agel.]” The compensation at issue in this case is attributable
to a nonqualified deferred compensation plan, There is no dispute that the General Assembly
could have exempted nonqualified deferred compensation from tax if it chose—the General
Assembly did not. And while state law plainly provides that a municipality “may, by ordinance
or resolutions exempt from *** a tax on income *** [clompensation attributable to a
nongualified deferred compensation plan]” see R.C. 718.0L{E}1}(b), Shaker clearly has not
done so as the Shaker Board found. {Appx. at 8.} Since nelther Shaker nor the General
Assembly has exempted wages sttributable to nongualified deferred compensation plans, this
Court urgently needs to correct the decision depriving municipal coffers of tax revenue to which
they clearly have a right to receive,

The implications of the decision affect every Ohio municipality and incorporated village
that levies an income tax and has chosen not to exempt nonqualified deferred compensation
from tax. The public’s interest in the uniformity of taxation is profoundly affected by a holding
that the wages of 2 small select group of hjghﬂy paid taxpayers are somehow exempt as 3

“pension.” The wages at issue are from a “supplemental executive retirement plan {SERPY”



which is nothing more than a "top hat” plan—a nonqualified deferred compensation plan
“maintained by an employer primarily for the purpose of providing deferred compensation for
a select group of management or highly compensated employees.” Gilliom v. Nev. Power Co.,
488 F.3d 1189, 1192-93 {guoting the federal Employment Retirement income Security Act
{ERISA} at 29 USC 1051{2}, 1081(a}{(3}, 1101{a}{1}}. A “top hat” plan is not a pension plan under
the internal Revenue Code since {among other things) “it discriminates [ in eligibility
requirements, contributions or benefits in favor of employees who are officers ... or the highly
compensated employees.” Treas. Reg. 1.401-1{b}{3}.

Apart from this fairness consideration, which makes this case one of great public
interest, the decision of the court of appeals has broad general significance. Millions of Ohio
citizens are employed and make employee deferrals and contributions to pension and
retirement plans as defined under Section 3121{a}{5) of the Internal Revenue Code. These
employee deferrals and contributions are subject to municipal tax in Ohio since the income is
included in “gualifying wages,” the taxable wage base state law requires every Chio
municipality to use. R.C. 718.03(A}{2}{b}iii). By finding SERP wages are wholly exempt from
city tax as so-called "pensions,” the court of appeals’ decision means that nongualified deferred
compensation under SERPs receives better tax treatment than pension plans for clty tax
purposes. Under no circumstance should that be the case,

The decision of the court of appeals also creates 3 bad and troublesome precedent that
creates a “special” category or “classification” of nonqualified deferred compensation for city
tax purposes not authorized by the Ohio General Assembly. The court of appeals’ decision

essentially finds that municipalities can exempt some forms of nonqualified deferred



compensation but not others without legislative approval. Nothing in R.C. 718.03{A}{2}{c)
supports that conclusion. in fact the statute reads “any amount attributable to a nonqualified
deferred compensation plan” may be “exempted from taxation.” In construing a statute, courts
have repeatedly recognized that the word “any” means “all.” United Stotes v. Gonzales, 520
U.S. 1, 5 {where a statue uses the word “any” without limiting language it must be read to
mean “all"}; Motor Lodge Inc. v. Board of Township Trustees, 52 Ohio Op. 257 {1953} (“any”
means “all” or “every”). No authority exists to recognize a “special” category of nonqualified
deferred compensation.

As noted earlier, top-hat plans {like the one here) are not given favorable tax treatment
under the internal Revenue Code. This is 50 since Congress recognized that participants in top-
hat SERPs “by virtue of their position or compensation level, have the ability to affect or
substantially influence, through negotiation or otherwise, the design and operation of their
deferred compensation plan ¥** and therefore would not need the substantive rights and
protections of [ERISAL” DOL Op. Lir. 80-14{A), 1990 WL 123933 at *1 (E.R.L5.A.) Unlike
pension plans which are heavily regulated by the Employee Retirement income Security Act of
1974 {“ERISA”), the field of nenqualified deferred compensation plans represent a “wild west”
of sorts in the tax planning area. There are no rules or regulations governing SERPs.

The judgment of the court of appeals has great general significance also because it
simply allowed the BTA to substitute its judgment for that of the Shaker Heights Income Tax
Board of Review, R.C. 5717.011 allows appeals from municipal boards of tax appeals created
under R.C. 718.11 to the BTA. The BTA, however, made no suggestion that there was any flaw

in the Shaker Board’s findings. Clearly, the BTA Is acting in an appeliate capacity and simply



substituting its judgment for that of the Shaker Board is clearly not proper in any administrative
appeal in Ohio.

Finally, this case raises a substantial constitutional question as well. The decision
offends the Home-Rule Amendment to the Chio Constitution since Shaker’s taxing power is an
exercise of local self-government. The decision in this case limiting Shaker’s taxing power
violates the Home-Rule Amendment,

This Court has held time and again that because municipal taxing power is derived
directly from the Ohio Constitution and not from the General Assembly, only other
constitutional provisions and express acts of the General Assembly can limit or restrict that
taxing power. Cincinnati Bell Telephone Co. v. Cincinnati, 81 Ohio 5t.3d 588, 493 N.E.2d 212
(1998). This is because “[a] fundamental power of government is the power to raise revenue.”
Angelfl v, City of Toledo, 153 Ohio St. 179, 182, 91 N.E.2d 250, 252 {1950). The decision of the
court of appeals thwarts this fundamental power.

if allowed to stand, the decision of the court of appesls would seriously harmlmunicipai
tax collection. Since no rules or regulations govern SERPs, such plans could easily be designed
to undermine the municipal income tax base. For example, a SERP could be designed 1o allow
an executive to defer all of his wages until retirement. Would those wages be pensions too?

Further, is it not well established that "[e]xemption [from tax] is the exception to the
rule and statutes granting exclusions **¥ are to be strictly construed[?}" Notiong! Tube Co. V.
Glander, 157 Ohio St. 407, 105 N.E.2d 648, {1952) paragraph two of the syllabus. Thisis so

since statutes that allow an exemption from tax is “in derogation of equal rights.”



Anderson/Maolthie Partnership v. Levin, 127 Ohio 5t.3d 178, 2010-Ohio-4904 at 916. The
decision here therefore implicates equal protection as well.

In sum, this case puts in issue the importance of preserving the uniformity of taxation.
To assure such uniformity, this Court must grant jurisdiction to hear this case and review the
erroneous and dangerous decision of the court of appeals.

STATEMENT OF THE CASE AND FACTS

This case arises from a decision issued by the Income Tax Board of Review for the City of
Shaker Heights ("Shaker Board”). His a tax case where Taxpayers, William E. MacDonald i and
Susan W. MacDonald appealed 2 Ruling issued by the City’s Tax Administrator, the Regional
Income Tax Agency {"RITA”}, concerning an assessment of additional tax due for tax year 2006.

The wages at issue are solely attributable to William E. MacDonald’s {“Taxpayer”)
employment. At all relevant times, Taxpayer was a resident of the city of Shaker Heights, Ohio
and employed by National City Corporation {"NCC”} located in the ity of Cleveland, Ohio. As
part of his overall compensation package, Taxpayer had been selected to participate in a
nongualified deferred compensation plan set up by NCC which it termed a “Supplemental
Executive Retirement Plan {“SERP”). {Appx. at 14.} Taxpaver retired from NCC a5 Vice-
Chalrman on December 31, 2006. Upon retirement, Taxpayer’s SERP wages were included in
his total taxable qualifying wages for city tax purposes and reported in Box 5 of his Form-W-2.
Those SERP wages totaled $9,107,013.

Taxpayers filed their 2006 joint city tax return paying city tax on amounts reported in

Box 18 of Taxpayer's Form W-2 totaling $5,459,598. Thereafter, Shaker’s Tax Administrator,



RITA, assessed additional tax due based on the amounts reported in Box 5 of the Form W-2
totaling 514,566,611, Taxpavyers appealed the assessment to the Shaker Board. {Appx. at 15.)

Before the Shaker Board, Taxpayers argued that the SERP wages were not subject to city
tax because the deferred compensation constituted a "pension” under Shaker’s Income Tax
Ordinance and therefore is exempt from city tax. /d.

The Shaker Board rejected Taxpayers’ arguments finding that “Chapter 718" “controls
what is taxable [] income” for city tax purposes and that state law requires Ohio municipalities
to tax wage income on “the basis” of “gualifying wages” which is “the amount calculated and
reported in Box 5 of [the] Form W-2.” {Appx. at 7.) The Shaker Board notad that “qualifying
wages” “includes amounts attributable to 3 nongualified deferred compensation plan” “unless
such amounts have been exempted from tax by [} municipal{] [] ordinance or resclution” and
“since Shaker Heights has not enacted any resolution or ordinance” “that exempts nongualified
deferred compensation” “from its income 1ax ordinance” such wages were subject to city tax.
(Id. at 7-8.} Taxpayers appealed that decision to the BTA.

The BTA reversed the decision of the Shaker Board despite finding (i} that “the parties
{were] in agreement that the amount in controversy is attributable to” “3 nongualified deferred
compensation plan, and that such amount appeared in Box 5 of MacDonald's Form W-2" and
(ii) that “[ilt [was] alsc uncontested that the city hald] not, by resolution or ordinance,
expressly exempted from taxation amounts attributable to a nongualified deferred
compensation plan.” {Appx. at 18-18.} Shaker appealed the BTA's decision to the court of

appeals. A divided court of appeals affirmed the BTA's decision. {(Appx. 25-42.)



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: When appeals are taken from municipal boards of appeal
to the Board of Tax Appeals, the Board of Tax Appeals acts in an appellate capacity and
decisions of the municipal boards are presumptively valid, absent a demonstration that
those findings are clearly unreasonable or unlawful.

As with any appeal, the appellant has the burden to establish the appropriate grounds
for the appeliate tribunal to sustain the appeal. And, or course, as with any appeal, the
appeliate tribunal may disagree with certain findings of the inferior tribunal.

The problem with the BTA’s dacision in this case was explained by the dissent: “Atno
point does the BTA address the reasonableness of the Shaker Heights Board’s findings let alone
address the question whether MacDonald has demonstrated that those findings are clearly
unreasonable. Instead, the BTA acted as if it were writing on a clean slate.” {Appx. at 38.)
Clearly, the BTA, acting in an appellste capacity, may not simply substitute its judgment for that
of the Shaker Board but must evaluate whether the Shaker Board’s findings support the result
reached, not whether a different result could have been reached. Stote ex rel. Celebrezze v.
Envtl. Enterprises, Inc., 53 Ohio St.3d 147, 154, 559 N.E.2d 1335, 1342 {1890} {Resnick, |.,
concurring in part and dissenting in part) {“[1}t is axiomatic that an appellate court may not
simply substitute its judgment for that of the trial court 5o long as there is some competent,
credible evidence to support the lower court findings”).

Furthermore, as the dissent noted, the BTA gave “no deference to [the] factual findings,
or interpretation of Shaker Heights’ city code by the Shaker Heights Board.” {Appx. 3t 38.) in
Nusseibeh v. Zaino, 98 Ohio 5t.3d 292, 2003-Chio-855, 784 M.E.2d 83, 910, this Court held that
“the Tax Commissioner’s findings are presumptively valid, absent 2 demonstration that those

findings are clearly unreasonable or unlawful” in an appeal before the BTA. And in Standords
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Testing Luboratories, Inc. v. Zoino, 100 Ohio 5t.3d 240, 2003-0hic-5804, 797 N.E.2d 1278, 930,
this Court made clear that the taxpayer carries the burden "to show the manner and extent of
the error in the Tax Commissioner’s final determination.” Why wouldn’t these holdings equally
apply to an appeal from a municipal board of appeal to the BTA? The majority’s claim that
“deference to a board of review decision is ilogical,” simply because R.C. 5717.011 gives the
parties the right to submit “additional evidence” is clearly not a legitimate reason. {Appx. at 32-
33.) See AT&T Communications of Ohio, inc. v. Lynch, 132 Ohio 58.3d 92, 2012-Ohio-1975, 969
N.E.2d 1166, 1913-15 {noting that “while a common pleas court in an R.C. 2506.01 appeal may
consider evidence outside the administrative record” it “nevertheless ‘performs an appellate
function’”).

Proposition of Law No. 2: Nonqualified deferred compensation taxable as qualifyving

wages under a municipality’s income tax ordinance is not exempt as pension benefits

under the municipal ordinance even where the ordinance does not define the term
"pension” or "deferred compensation.”

Taxable wages for city tax purposes clearly includes wages attributable to a nongualified
deferred compensation plan unless the municipality has exempted such wages from its tax in
accordance with R.C. 718.03{A}{2}{c). in this case, Shaker has not exempted income from 3
nonqualified deferred compensation plan as provided by state law. An ordinance exempting
pension benefits does not encompass wages atiributable to 2 nongualified deferred
compensation plan, This is true notwithstanding the fact that the ordinance may not define the
term “pension” or “deferred compensation.”

A Taxable Wages For City Tax Purposes Is Adjusted FICA Wages,
State law requires Shaker and every other Ohio municipality to tax on the same wage

base which is defined in terms of “gualifying wages.” Am.Sub. H.B. 95, 150 Ohio Laws 629; R.C.
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718.01{H}10}); 718.03. “Qualifying wages” are the Internal Revenue Code 3121{3) wages
without regard to wage limitations adjusted as provided in Revised Code Sections
718.03{AN2Ha)-1d}. So for city tax purposes, taxable wages are the wages subject to the
Medicare tax on wages imposed by the Federal Insurance Contributions Act {“FICA")." These
are the wages reported in Box 5 of the federal Form W-2.

B. Nongualified Deferred Compensation Is Clearly FICA Wages.

Under FICA, “wages” are defined as all remuneration for employment including the cash
and the cash value of benefits unless specifically excepted under 3121{a}. 26 USC 3121{a).
Nongualified deferred compensation are wages for FICA tax purposes. See Hoerl & Associotes,
P.C.ov. 15,996 F.2d 226, 228 (10th Cir. 1993} {"wages paid under 3 nongualified deferred
compensation plan must be taken into account for FICA purposes[.]”).

C. Municipal Action Is Required To Exempt Such Wages.

For Ohio municipal income tax purposes, “qualifying wages” plainly includes wages
attributable to a nonqualified deferred compensation plan unless exempted under R.C.
718.03{A}2}{c}. State law permits a municipality to “[dleduct any amount attributable to a
nonqualified deferred compensation plan [from qualifying wages] ... if the compensation is
included in wages and has by resclution or ordinance, been exempted from taxation by the

municipal corporation.” R.C. 718.03{A}{2}{c]. If the municipality has not exempted wages

. 26 USC 3101; 3111, The FICA payroll tax has two pieces, social security and Medicare.
The Medicare tax is imposed on the full amount of IRC 3121{a) wages earned; while the
social security portion of the tax is imposed only on wages up to a certain amount.
Since R.C. 718.03 provides that qualifying wages means 3121{a} wages “without regard
to any wage limitations” the municipal income tax s specifically tied to the Medicare
wage base reported in Box 5 of federal Form W-2.

-10-



atiributabie to a nonqualified deferred compensation plan, that compensation is clearly subject
1o city tax.
0. When Deferred Amounts Are Taken Into Account For FICA Purposes.

When wages attributable to a nongualified deferred compensation plan must be |
included in FICA wages and subject 1o FICA tax is governed by special rules,

Under 26 USC 3121{v}{2}{A}, nonqualified deferred compensation is considerad FICA
wages and included in Box 5 wages when earned {i.e., services are performed) unless the right
to receive the wages is subject to a substantial risk of forfeiture. Once services are performed
however, the right {o receive the compensation vests and is no longer subject to & substantial
risk of forfeiture and the wages must be reported in Box 5. Treas. Reg. 31.3121{(v}{2}-1{a}{2}{ii).

With some nongualified deferred compensation plans like the SERP at issue, a modified
timing rule exist where the amounts are not required 1o be taken into account as FICA wages
until such amounts are reasonably ascertained. Treas. Reg. 31.3121vH2}-1{el4}i}{A). Thisis
so even though services have been performed and the right to receive wages is vested, if during
the calendar years deferred, the amounts cannot be calculated because based on factors not
known at that time (like the form of payment, when payments begin, etc).

Deferred amounts are “reasonably ascertained” {can be calculated) on the first date the
amount, form and beginning date of benefit payments are known {the resclution date) and the
only assumptions needed to determine the present value actuarial equivalent of that future
benefit is assumptions as o interest rate and life expectancy. Treas. Reg. 31.31210v}H{2}-1{c}{2);

31.31234v}{2)-1{e}{4)(i}{B).
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On the first date that amounts deferred are "reasonably ascertained,” employers are
required to take into account {include) the present value of the amount deferred in calculating
FICA wages for that calendar year. Treas. Reg. 31.31210v}{2)-1{e}{4}B{A); 31.3121{v}{2}-1{e}{5}.

When taken into account as FICA wages, amounts deferred are treated as wages paid by
the employer and received by the employee; FICA tax is imposed and emplovers are required to
withhold and remit such tax 2t that time. Treas. Reg. 31.3124{vH2)-1{d}i}; 31.3121{v}{2}-
3{e}{5); 31.3121{v}{2}-1{f}{1}). The employer may then claim a deduction for wages paid as well.
This is true for the Chio municipal income tax too unless {as noted below), the municipality has
specifically exempted nongualified deferred compensation from its tax.

E State Law Also Provides For A Credit Related Yo The City Tax,

it would be noted that state law requires municipalities to issue a refundable tax credit
under certain circumstances where city tax has been paid on nongualified deferred
compensation that is not received. R.C. 718.021. The fact that state law mandates a
refundable tax credit is again conclusive proof that state law contemplates taxation of
nonqualified deferred compensation unless it has specifically been exempted by ordinance or
resolution.

F. The SERP Benefits Are Wages When Reported In Box 5 And When Paid.

In the decision, the court of appeals found that “[njothing in Shaker['s] [} code or in
state law clearly indicates whether or not benefits from a nongualified deferred compensation
plan, such as the SERP at issue here, is a pension.” {Appx. at 28.) However, the character of the
SERP income as wages never changes. There are of course two sides to every deferred

compensation transaction—the deferral side~—when the services are performed and the wages

2



are deferred—and the payment side—when those same wages are paid. Because "gqualifying
wages” is tied 1o FICA wages, necessarily, it captures the deferral side of the transaction. The
benefits under 3 SERP are taxable wages when deferred and taken into account as FICA wages;
and they remain taxable wages when paid to the Taxpaver, Treas. Reg. 31.312105{2)-1{d)i};
31.3123{vi{2)-1{e}{5}; 31.3121{v}{2}-1{f}{1}). Despite the court of appeals’ finding to the
contrary, the income does not somehow convert from taxable wage income when deferred and
taken into account as FICA wages to nontaxable pension income when paid.
G. There Is No “Special” Category Of Nongualified Deferred Compensation.

In finding that the SERP benefits were exempt as a pension benefit, the court of appeals
created a “special” category of nongualified deferred compensation that was not authorized by
the Ohio General Assembly. Nothing in R.C. 718.03{A){2}{c] supports the finding that
municipalities can exempt some forms of nongualified deferred compensation but not others.
In calculating qualifying wages, state law suthorizes @ municipality to “[d]educt any amount
attributable to a nongualified deferred compensation plan or program described in section
3121{v}{2}{C) of the Internal Revenue Code if the compensation is included in wages and has by
resolution or ordinance, been exempted from taxation by the municipal corporation.” R.C.
718.03(A}2){c}. (Emphasis added.] “Any” means “all.” United States v. Maxwell, 285 F.3d 336,
341 {4th Cir, 2002} {“Webster’s [} Dictionary provides that when the word ‘any’ is used as a
function word *** the word ‘any’ means ‘all’”}; United Stotes v. Gonzales, 520 U.5. at 5 {“read
naturally, the word ‘any’ has an expansive meaning, that is, ‘one or some indiscriminately of
whatever kind[.]"” R.C. 718.03{A}{2}{c} can only properly be read as referring to aff “amounts]

attributable to a nonqualified deferred compensation plan or program.” If the Chio General
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Assembly had intended to authorize municipalities to exempt amounts attributable to some
nongualified deferred compensation plans, it certainly knew how to use language to indicate
such intent. Nothing in that statute allows a municipality to pick and choose which form of
nongualified deferred compensation to tax or not tax.

H. Decision Conflicts With Wardrop v. Middietown Income Tax Review Bd.

Waordrop v. Middietown income Tax Review 8d., 2008 WL 4541996, 2008-Chio-5298 also
dealt with a SERP. In that case the Chio appeliate court rejected the argument that the SERP
benefit constituted a "pension” and found that such benefits were subject to city tax.

The court of appeals found that “the language of the ordinance was substantially
different than the Shaker Heights ordinance” as “the ordinance {in Wordrop] expressly stated
that earnings designated as ‘deferred compensation’ were taxable.” {Appx. at 25-30.) This
finding ignores the fact that Wordrop was decided prior to the Ohio General Assembly requiring
municipalities to tax on the same wage base. See Am.Sub.H.B. 95, 150 Chio Laws 629, As
noted, state law now requires that wages attributable to nonqualified deferred compensation
plans to be taxed unless specifically exempted by the municipality. This particular finding
amounts 1o nothing more than a judicial red herring.

The court of appeals also emphasized the fact that “Wordrop involved an R.C. Chapter
2506 appeal—not an appesl pursuant to R.C. Chapter 5717." {Appx. at 30.) Apparently, for the
court of appeals this means that while the court of common pleas in a R.C. 2506.01 appeal must
give deference to the ﬁndings of municipal boards of appeal, the BTA in a Chapter 5717 appeal
is not at all bound by such findings and is completely free to substitute its judgment for that of

the municipal board. However, like the municipal board, “the BTA is [only] a quasi-judicial body
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when discharging its adjudication duties.” TBC Waestlake, inc. v. Hamilton Cnty. Bd. of Revision,
81 Ohio 5t.3d 58, 62, 1998-Chic-445, 689 N.E.2D 32, 35. The term “guasi-judicial” does not
imply that such boards possess judicial powers like courts. Morveover, guasi-judicial bodies do
not have the power to ignore, invalidate, or declare unenforceable legisiative directives used in
making quasi-judicial determinations. The SERP benefits at issue were clearly subject to
Shaker’s income tax as qualifying wages under R.C. 718.03. The BTA was not free to simply
ignore and disregard that fact.
I Decision Gives SERP Wages Better Tax Treatment Than Pensions.

Currently and even before state law changed the municipal wage base to qualifying
wages, employes deferrals and contributions to pensions and retirement plans were subject to
city tax. By completely exempting SERP wages from city tax, the court of appeals’ decision gives
those wages better tax treatment than pension plans for city tax purposes.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general
interest and raises a substantial constitutional question. Amicus Curiae, City of Cleveland, urges
this Court to accept jurisdiction of this case so that the important issues presented can be
reviewed on the merits.

Respectiully submitted,

Barbara A. Langhenry, Esq., #0038838
Director of Law

By // ///’/,1’,1 I’/ :ﬁf‘;'” 7, i, ‘1
“{inda i“’ésckefstaff Esq r #0052101
Assistant Director of Law
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SHAKERHEIGHTS

INCOME TAX BOARD OF REVIEW
CITY OF SHAKER HEIGHTS, OHIO

Wiilliam E. MacDonald, I,
Susan W. MacDonald,

Appellants,
DECISION

ISBUED: AUGUSTS, 2008
Regional ncome Tax Agency,
On behalf of Robert Baker,
Tax Administrator,
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Appelies,

in this matter before the Income Tax Board of Review ("Board™), Appellents challenge
the final determination issued on February 28, 2008, by the Regional income Tax
Agency ("RITA" as Tax Administrator for the Clty of Shaker Heights {"City™), which
concluded that RITA’s Incoms {ax adjustments fo Appellanis’ tax year 2008 liability, as
set forth in RITA's change of liability notice of May 8, 2007, were correct and, therefore,
the Appsilants’ 2008 municipal income tax liability o the City should be calculated on
the wages reported in Box 5 of the Appsllant’s 2008 W-2, not on the wages reported in
‘Box 18, Local wages, tips, etc. of the 2008 W.2.

This appeal was brought befors this Board pursuant to Section 111.2503 of the Codifled
Ordinances {C.0.) of the City. The Board established Procedural Rules for the Board
pursuant to Section 111.2501 C.0. st its meeting of June §, 2008. The hearing in this
matter was held pursuant {o said Procedural Rules.

The hearing in this matter was held on July 8, 2008. A Court Reporter recorded the
proceadings. The hearing was held in private.

In recogniiion of the confidential nature of this matter, this Decision doss not Include any
specific income tax or financlal data related to Appellants’ specific circumstances. The
HBoard has found that such specific information is not relevant or necessary o s
Decision in this appesl.

CIEY OF SHAKER HEIGHTS | INCOME TAX SOARD OF REVIEW

3400 LEE ROAD | SHAKER SEIGHTS, OH 44120 | TE), 245.451.9440 | FAX 235.491.9447 | WES shakeronline.com | Ohlo Reley 714



Procedural Hislory

1. On March 27, 2008, the City's Board received a Notice of Appeal from a
final determination of the City's Tax Administrator, RITA, issued February 28, 2008, filed
on behalf of Willlam E. MacDonaild, 1 {individually denoted as "Appellant”} and Susan
W. MacDonsid (fogether denoled as "Appellants™) by their legal counsel.

2. On May 8, 2008, the Board sert 8 lefler to Appellants’ counsel advising
him that the Board had received the Nolice and that the hearing was tentatively
scheduled on July 8, 2008. The letter was sent by facsimile, electronic mall and regular
.S, mal.

3. On May 18, 2008, the Board sent s lelter to legal counsel Tor RITA
advising her of the filing, sending her & copy of the filing, and notifving her that the
tantative hearing date was July 8, 2008, .

4, On June 6, 2008, the Secretary to the Board issusd a Pre-hearing Order,
sent by facsimile and regular mail, which ordered the foliowing:
A. The hearing of this matter shall be held on Wednesday, July 8, 2008,
starting af 8:30 am., In Conference Room B, at Sheker Helghts City Hall, 3400 Les
Road, Shaker Helghts Ohic 44120,

B. Any additional brief or supporting argument on behaif of Appeiiant may
B& 10 with e wecioialy and serval on e AposT i TE Y

C. Any reply brisf or supporting argument on heha!’f of the Appeiie& may
be filed with the Secretary and served on the Appellant no later than June 30, 2008.

£ Any reply by Appsiiant to Appellee’s brief or supporting argument may
be filed with the Secretary and served on the Appeliee no later than July 7, 2008.

E. The parties shall file with the Secretary and serve the other party a list
of wilnesses that parly intends to call af the hearing and any documents or other
materisl that the parly intends to Introduce Into avidence, other than what the parties file
as part of their pre-hearing briefs, no later than July 2, 2008.

F. The parfies may file with the Secretary a proposed Stipulation of facts,
and any such proposed Stipulation shall be filed with the Board no later than July 2,
2008,

. The Rules and Procsdure for the Hearing attached to the Order have
besn adopled by the Board and shall be used fo conduct this process, including the
hearing. These Orders and the various dales may be sxisnded or modified at the
discration of the Board or the Board Secrelary.

H. The term “served” as used in this Order means actual delivery and
- receipt by the receiving party by 4:59 p.m. on the required date by E-mall, facsimile or
Chenddelivery,

5. On Juns 13, 2008, the Board received a lefter from Appellant stating that
the Notice of Appeal and altachments would serve gs Appellants’ brisf in responss o
the Prehearing Ovder, paragraph 2.
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&, On June 30, 2008, the Board recelved the Reply Brief of Appellee.

7. On July 2, 2008, the Board received the witness and exhibit lists from
Appeliants and Appelles,

8. On July 7, 2008, the Board received Appeliants’ Reply 1o Appelies’s Reply
Brief.

g, On July 8, 2008, the Hearing in this matter was held. Afier 3 pre-hearing
confarence held just prior to the siart of the Hearing, ceriain stipulations wers agraed o
by the parfies {which ars set forth in thelr entrely below). Al the conclusion of the
Hearing, the Board and parties agreed that the appesl would be decided based on the
pre-filed briefs and documentary svidence, as well as the evidence and argument
prasented at the Hearing, and that no post-hearing brisfs would be filed. The Board then
met in Exacutive Session to reach its decision, which is set forth in this document.

iIssuss Presanted

The parties agreed that the lssues before the Board for determination in this
appeal are as follows:

1. Is the Appellant's Supplemsnial Executive Retirernent Plan (SERP), which

is & nongualified deferred compensalion plan, 8 "pension” as el enm 15 used i
Section 111.0801 (b} and {(c} of the City's Codifisd Ordinances’?

2. i the SERP is a "pension” under Section 111.0801 (b} and () of the City's
Codified Ordinances, does the City's sxemption set forth In that section apply only to
payments made o Appsilanis under the BERP or doss the etemption apply also fo the
-amount siated in Box 5 of Appellant's 2008 Form W-2, which reprasents the present
value of the portion of Appeliant’s SERP bensfit that was not previously reported?

Standard of Proof
The Appellant must show by a preponderance of the evidence and by the

applicable rules of law that the issues before the Board should be answered in the
affirmative in order fo prevail in this appeal.

Stipuiations
1. Pre-filed Exhibits of the parties are admitted info evidence without
oblection:

A, Appeliants’ Exhibiis A1, and
B. Appeliee's Exhibiis 1 - 3.
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2. Administrative notice is taken and sccepted by the parfies of the Municipal
Tax Code, Chapter 111, of the City of Shaker Heights Codified Ordinances.

3. Administrative notice Is taken and accepted by the parties of the Regional
Income Tax Agency (RITA) Rules.

4, Appai?am William E. MacDonald Il was an employee of National City
Corporation (NCCY for over 38 years.

5. Appeliant qualified for NCC's Supplemental Executive Retirement Plan
{SERP).

8. Appeliant's SERP Is a nonqualified deferred compensation plan
7. Appeliant retired on December 31, 20086.

8. The present value of the portion of Appellant's SERP bensfif that was not
previeuaiy reported was included in Box 8 of his 2008 Form W-2.

Qt 0n ol abaui: A;}ﬂé “2 2@()7’ Mr and Mrs, MacDﬁﬂaid filed wzth RITA their

mrhas o W g b b o [ PPN
s of the Tty of Shaker 7 s,

5 P N -,
Y iVt / , t/ 11 z /
AT &J,M;A% WYL F BY "/

10.  Attached io the return was Mr. MacDonald's Form W-2 Wage and Tax
Statement issuad to him by his smployer, National City Bank (NCB).

11. In Box 5 on the NCB W-2, Mr. MacDonald's Medicare wages and tips for
Tax Year 2008 egualed §__ A° .

12.  The MacDonalds calculated their tax iability 1o the City of Shaker Heighis
not on the compensation reported In Box 5 of the W-2 but on Box 18, Local wages, lips,
gte.., inthe amountof B and arrived at a tax liabllity to Shaker Heights,
before payments and credits, of 3 O

13, On May 8, 2007, RITA issued s notice to Mr. and Mrs, MacDonald that
their tax Habilty to Shaker Heights was to be calculated on the wages reported in Box 5
of the W-2 and provided a proposed change of tax labilly for SBhaker Heights from
63 ¥ 0 Y :

P NCC Is the parent of National City Bank ("MCB™), which s referred to in Appeliant's’ Exhibit E as an
*affifiated servics group® aﬁ’ NCC {sse Appendix A of Exhibit £.) NCC and NCB are used interchangeably
in this Decision.

® The actual amounts st forth In the Stipulation have been lefl out of this Decision In order to maintain
Apnailants’ privacy, and asch separate smount 15 represenied by a lstler. # should be noled that the
amourt reprasented by *A” is substentially greater than the amount represented by “B” {L.e. more than 2.5
times greater) and, thersfors, the amount reprssentad by *D° is substantially greater than the amount
represanisd by "C° {Le. more than 3 times graaler).
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14. A final determination by RITA was issued o the MacDonalds on February
28, 2008,

Findings of Fact

1. The Hoard accepts the Stipulations agreed o by the partles and
incorporates them into these Findings of Fact, There is no dispute as fo the amounts of
money actually stated in the Stipulations, on Appellant's W-2 Form, and in the
Appeliants’ Tax Formn for 2006 and RiTA's change of Hability, which amounts are not
siated in this Decision.

2. As to the letlers providad by Appeliant as Exhibil G dated July 16, 1883
and September 20, 1983, which Appallant asseris are relevant 1o this appeal:

A, The relevance and probative value of these lellers to this appeal are
guestionable dus o the following:

(Y The first lefler is self-serving, in that & was prepared on behall of,
among other clients, Mational Clly Corporgtion {(NCC), the former smployer of the
Appellant and the entity furding the Appeliant's SERP.

{ii} The second letier was prepared by the Tax Administrator for the Clty of
Cleveland, which iz a member of the Ceniral Collection Agency (CCA), and as such itis
not binding on the Cliy of Shaker Helghis, the Regional Income Tax Agenoy (RITA), or
this Board,

{1y The Tirst lelter also speciically asks CUA Tor a review of "our
interpratation of the CCA Rules and Regulations.” Thus, these lellers did not raview
whether the issues and conclusions in the letters apply In mallers subjsct 1o the
ordinances of the Clty of Shaker Heights or the rules and regulations of RITA.

{iv} Both letters are dated prior to the 2004 change In Siate law referenced
in Appeliants’ initial brief, at p. 7, when “lelffective January 1, 2004, the provisions of
H.B. 95 became applicable (and)..plursusnt to HB. 95, nongualified deferred
compensation reflected in Box B of an individusl's Form W-2 became subject o
municipal income taxation.” Thus, these letters precedsd in time the change In Stale law
that mandales thet cities use the amount stated in Box 5 of an individual's Form W-2,
which included the Appellard’s SERP amount, as the basis for the application of
municipal income tax,

B, if the letters are relevant and probative 1o some degres, then:

{i} The letter dated July 18, 1983 on behalf of NCC sisles as o
"Supplemental Retirement Plans”, such as the Appellants SERP: "Conclusion: First,
there is no employer or employes confribution o tax while the Individual s employed,
Second, the payments received afier termination of employment would be consideraed
pension income, and thus excepled from tax.” However, the Clly iz nol, in this case,
attempting to tax either pra-retirement employes or employsr contributions oraftee-
retirement paymenis, The Clty is attempting to 1ax the pre-retirement present value of
the Appellant's nongualified deferred compensation plan as set forth In Box 8 of the
Appeliant's W-2, pursuant to State law. Thus, Exhibit G is silent on the issue before the
Board.
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(i} The letter dated July 16, 1983 does not refer to nonqualified defarred
‘compensation plans as pensions. it does, however, assert thal “the payments raceivad
after termination of employment would be considered pension income, and thus
axcepted from tax.”

3. As to the letters provided by Appellant as Exhibit H dated July 26, 1885
and October 31, 1885, which Appellant asseris are relevant to this appeal:

A The relevance and probative valus of these letters o this sppeal ars
auestionable for the same reasons listed in finding no. 2, above,

B. ¥ the letters are relevant and probative to some degree, the letter dated
October 31, 1995 simply states that “under current ordinance and reguistions COA will
not tax unfunded, nongualified deferred compensation plans.” The lstter does not
explain on what basis the plans ars 1o be exernpt from municipal taxation or whether the
benefits under these plans are considerad o be *pensions.”

4. The Internat Revenue Code does not define “pension.”

5. The federsl Employment Relirement Income Security Act (ERISA)
" definition of pension includes nonquaiified deferred compensation plans, according 1o
testimony on behalf of Appellants. However, the same witness stated that the ERISA

definition of pension would also Include $ue deforred compensation plans In which the

¥ H . y
Pt S VSN R Y Ly s M WY I TRy , G P
PN E2 B U WY 15 B Wais W N8 WL W AT

8. The Appellants SERP Is an unfundad promise io pay by his former
employer, NCC. When the amount is fixed, determinable, and not subjsct o forfelture,
at tha time of the emploves's retirement, the prasent value of the entire benefil is
included in Box 5 on the employee’s W-2 for that yvear. The benefit could be paid as an
arnuity, as the Appellant decided to take B, or as a lump sum. The form of payment
chosen by the amployes does not affect the amount that appears In Box 5 on the W2
Mo actugl payments were made o the Appellants In 2008. Payments began in 2007.

7. The Appellant was always aware of the SERP o which he was entitled.
He was aware that the longer he worked for NCC the greater the benefit under the plan.

8. Appeliant, Mr. MacDonald, was a resident of Shaker Heights at ieast until
Dacember 27, 2008,

8, According o testimony at the hearing of this appeal, the Shaker Helghis
exemption language in Section 111.801 C.0. Is very similar o the langusge of many
gther cities In the Siate,

40, Cleveland's CCA has notified Appellants that Cleveland's ordinance does
not exempt Appellant’s SERP from laxation when included in Box B of Appellant’s 2006
W2,
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11.  Testimony at the hearing ideniified the City of Findlay, Ohio as possibly
the only or one of a very Tew cities that has specifically exempted nongualified defered
compensation plans from local taxation since 2004,

12. Mo evidence was presented thal indicaled that Appellants wers
discriminated against or wers otherwise singled out for taxation of these particular
benefits,

Conclusions of Law

1. There iz no dispuls that no payments werse made o Appeliants under the
SERP untl 2007. Whether such paymenis are taxable by the C;ty or not is not at issue
in this case.

2. There is no dispute that Appellant's SERP was not specifically funded by
MNational City Corporation prior io Appellant’s retirement and that nons of Appellant’s
cash salary was deferred to fund the SERP; however, whether Appellant's SERP was
funded or not funded prior to retirement, and/or whether it includes deferred cash salary
payments owed o Appellant, are not relevant factors in detemmining whather the

Appeliants should prevall or not in this appeal.

3. Thare s no dispute that, as a mater of law, Appeiiaﬂt’a SERP is 3

United Biates intemal Revenue Code (“IRC™, and that, once the amount of the SERP
was fixed, determinable, and not subject to forfelture, the present value of the portion of
Appeliant's SERP benefit that was not previously reported was included in Box & of
Appeliant's 2008 Form W-2.-

4, Siate law, and in particular, Chapter 718 R.C,, controls what is {axabie as

Income by the Ciy.

5, Chapter 718 was amended by the General Assembly through House Bill
88, which amendments want into effect for tax years beginning January 1, 2004,

8. Chapter 718 requires that local governments use the State's definition of
"nualifying wages® as the basis for application of any local income tax. {(Section 718.01
{(Fy {10y R.C

7. “Cualifying wages” under Chapler 718 s the amount calculated and

reported in Box 8 of an individual's Form W-2, which is the Medicare wage base, as
_gefined In seclion 3121 (3} IRC; such smount includes amounts atiribulable o a

nongualified deferred compensation plan as described in section 3121 (v} (2) (T} IRC,
uniess such amounts have been exempled from tax by a municipality by ordmame or
resolution. {Section 718.03 (A} (2) (c)). 4
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8. Saction 718.01 R.C. provides as follows:

{E} The legisiative authority of a municipal corporation may, by ordinance
or resclution, sxempt from withholding and from a tax on income the following:
(2} Compensation aliributable to a nongualified deferred compensation plan or program
described in section 312100(2YC) of the Internal Revenue Code,

g, Section 7T18.03 R.C. provides as follows:

(A) As used in this secton: {2) "Qualifying wages” means wages, as
defined in sechion 3121(s) of the Internal Revenue Code, without regard 1D any wage
fimitations, adjusted as follows: () Deduct any amount attributable o a nonqualified
deferred compensation plan or program described in section 3121(vY{Z)C) of the
Internal Revenue Code if the compensation Is included in wages and has, by resolution
or ordinance, been exempied from taxation by the municipal corporation.

10, Ssclion 718.03 (A)(2) () R.C. aliows the deduction of "any amount
attribitable o a nonqualified deferred compensation plan or program,” # the
compensation “has, by resolution or ordinance, been exemplted from taxation by the
municipal corporation.”

11.  Thers is no dispute that under Ohio aw, the present value of Appeliants
SERP at ihe i’:me ef Appeﬁ?an‘i’s z’e‘azrement as a nongualified d&f@rmd wmpena&tmn

W~2 bcemaﬂgthe raquasatebas is for app!zaatwn of the Csty’s mccma tax | unﬁegs an
gxemption permitied in Chapler 718 R.C. applies. '

12. Shaker Heighis has not enacted any resclution or ordinance since the
adoption of Section 718.03 R.C. thal exempts nonousiified deferred compensation
included In wages from is income fax ordinance.

13. The relevant Shaker Helghis income tax ordinances were enacied in
16686, long before the current version of Section 718.03 R.C.

14. Seclion 1’31 801 C.0. sets forth the exemptions from the Clly's income
tax, as foliows:

111.0801 SQURCES OF INCOME NOT TAXED.

The tax provided for hersin shall not be lsvied on the Tollowing:

(@} Pay or allowance of active members of the Ammed Forces of the United
States, or the income of religious, fratemal, charltable, sclentific, lterary or educational
A;nsﬂtuﬂans to the extent that such income is derived from tax gxempt real estate, {ax
exsmpt tangible or infangible property, or {ax exempt aclivities,

' {bYy Poor reflef, unemployment insurance bensfits, old age pensions -or similar
payments ncluding disability benefils  received from iocal, State or Federal
governments, or charitable, religious or educational organizations.

{c} Progeeds of Insursnce paid by reason of the death of the insured, pensions,
disability benefits, annuities, or gratulties not In the nature of compensation for services
renderad from whatever source derived.
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{d} Receipts from seasonal or casual enterfainment, amusameants, sports events
and health and welfare activities when any such are conductad by bona fide charilable,
refigious or educational organizations and associations. ,

(&) Alimony received,

éf} Personal samings of any natural person under sightesn {18} vears of age.

g} Compensation for personal injuries or for damages o property by way of
insurance or otherwise,

gh} interest, dividends and other revenue from intangible property.

iy Gains from involuntary conversion, canceliation of indebiaedness, inlerest on
Federal obligations, Hems of income already taxed by the Stale of Ohio from which the
City is specifically prohibited from faxing, and income of 3 decadent’s estate during the
period of administration, except such income from the operation of a business,

{) Salaries, wages, commissions, and other compeansation and net profils, the
taxation of which is prohibited by the United Siates Constitulion or any act of Congress
lmiting the power of the States or their political subdivisions o mpose net Income taxes
on income derived from interstate commerce, '

{k} Salaries, wages, commissions, and other compensation and net profils, the
taxation of which is prohiblited by the Constitution of the Biate of Ohio or any act of the
E’Jhio Getnarai Assembly Hmiting the powsr of the Clly of Shaker Helghts o impose net
noome {axes,

_ 15, Seclion 111.901 C.0. doss not specifically exempt amounts inchuded in
wages that are aitributable to a "nonyualified deferred compensation plan or program”
described in seclion 3121 (v} (23} (T IRC.

16, According to testimony af the hearing of this appeal, the Shaker Heights
sxempton languags in Section 111.801 C.0. is very similar o the language of many
other cifies in the Siate. The NCU letter in support of Appellants dited June 14, 2007
{Appellee Exhibit 3), sisles that Shakers and Cleveland’s exemplion language are
“wirtually identical” Testimony at the hearing also confirmed that Cleveland's CCA has
notified Appeliants that Cleveland's ordinance does not exempt Appellant’s SERP from
taxation when ncluded In Box 5 of Appellant's 2008 W-2. Testimony st the hearing also
identified the City of Findlay, Ohio as possibly the only or one of a very few clties that
has specifically exempled nongualified deferred compensation plans from local taxation
since 2004. The Board finds that thess facts are relevant 1o the exdent that they Indicale
that at the tima the Ohio General Assembly enacted the current version of Section
718.03 through H.B. 95, beal income tax laws in Shaker and Cleveland, as well as in
other citles around the Slale, siready exempled “pensions and similar retirement
payments.” However, the General Assembly did not specifically refer, though it could
have referred, to “pensions and similar payments” In describing the sxemption a
municipality could adopt for any amount atiributable o 3 nongualified deferred
compensation plan or program desoribed in section 312L(¢}2Y Ty of the Intermnasl

Revenue Code. A

17.  The General Assembly specified the tanguage of sxemption that local
govermnmaents were o use by ordinance or resciution ¥ they wanied to sxempt such

benefils from tax, The plain language of Section 718.01 provides that a municipality
may by ordinance exempt from faxation the following: "compensation atiributable to 2
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nongualified deferred compensation plan or program desoribed in section 3121{v}{(2)(C)
of the Internal Revenue Code.” The language in Section 718.03 is alimost identical.

18.  Chapler 718 R.C. and Section 111.901 C.0. must be interpreted in thelr
plainest meaning, ¥ possible, without lengthy fact finding and legal argument as o
whether a nonquaiifisd deferred compensation plan beanefit as set forth in Box 5 of a W-
2 at the time of retirement is or is not 3 “pension or similar payment” or otherwise falls
within the wording of the City's ordinance. Clearly, the language used by the Gengral
Assembly has not been incorporated Into the City's exemption language, either before
HB. 95 was enacted in 2003 or since. Thus, the City did not specifically sexempt
nonguaiified daferred compensation plan benefiis under the IRC from taxation, either
hefore or after passage of the current Chapter 718 R.C. The City would have had fo
snact legisistion after the effective date of the current form of Chapter 718 R.C.,
amending Chaptar 111 C.0. 1o include the specific ianguage of Chapter 718, In order fo
sxempt this specific tvpe of qualifving wages from faxation.

16, FEvenif it is assumed that the Cly did not have to amend lis ordinance
arnd specifically use the languags In Chapler 718 R.C. In order to exempl nongqualiied
deferred compensation plan benefiis from taxation under the City's ordinances, the
City's exemption In Chapler 111 C.O. of “pensions and similar paymenis” and the
*oroceeds” from pensions, does not include Appellant’'s SERP benefit set forth in his
2008 W-2. )

A, First such benelitis ol @ pengln. The nonguae
compensation plan benefils included in Box 5 o’? tha 2008 sz was not an amount that
had bean paid o Appeliants; rather the amount was the portion of the present value of
the Appellant’s SERP that had not been previously reported, and that was, st the time of
its reporting, known, fived and not subject io forfelturs 1o the benefit of Appeliant. it was
not a pension as that term is commonty used, which Is a payment of retirement benefits
-after retiremeant.

B.  SBecond, the amount on the W-2 had not yet besn pald to Appellanis and
Appsillants had not received any proceeds from the benefit. Section 111.801 C.O.
axempls payments or procesds from pensions.

. Appelianis argus thal the words "proceeds of found in Section 1110801
{c) applies only 1o the first Hem, namely, “...Insurance paid by reason of the death of the
insured,” and not to the word “pension.” However, this does rot change the legal
conclusion that the common understanding of the word “pension” contemplates
payments made in some form o the amployee. Thus, there is no legal need o refer o
the "procesds” of a "pension”; the word iiself contemplates payments made 1o a fomer
‘smpioyes,

20. Appellants’ argument that the City's exemption ordinance doss exzzmpt’

| Appe lant's SERP amount stated on his W-2 fails to distinguish between pansion
payments {which are exempt from Shaker Heights income tax) and the smployer's
actions by which i funds or commits tseif o fund these pension payments, as explained
below:
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A At the end of 2008, NCC commitied is general assets to the payment of
‘Appellant's SERP. | is the present value of that commitment (which is found in Box 5 of
the 2008 W-2 Form) which constituted income {o Appellants subject 1o the City's income
iax.

g. The employer has the option, when # commils itself o these fulure
payments, to set aside specific funds for this purpose, thereby giving to the employes g

secured claim ¥ the fulure paymenis are not made, or the employer may simply commit

s geners! assets fo these fulure payments. The lafter is what NCC did as fo the
Appallant's SERP. In either case, the present value of these actions {as found in Box 5
of the W-2 Form) Is incoms o the employes under Siate law and, therefore, under the
CHy's income tax ordinance.

. Appeliants argus that this cannot be compensation to Appeliant, since no
"cash” was ever deducted from his monthly pay checks 1o fund the amount staled in
Box 5. Howsever, Appellant's "payments” o create this fund ook place by his previous
ongoing service o NCC. As a senior executive, Appellant had the contraciual right to
SERP benefits if and when he completed his ime and other requirements setout in the
MG SERP program. Thus, with sach month of service fo NCC, Appeliant, by his
gmployee sevices, was "paying” for his confractual right to get those SERP bensfits
following his retirement.

0. This "deferred” compensation continued o acorus in Appeliant's favor until
ihe end of 2008 when, in fact, iis present value, shown in Box 5 of his W-2, was aclually
recognized as due and owing, though as yet unpaid and, thus, s Income subject to the

CRy'sincome tax,

E. Appeliant chose to use that “income” 1o purchase a joint life annuity. But
Appallant had the option to tske this sum in cash, emphasizing that it was defered
compensation to which Appaliant was now entifiad,

21, The federaﬁ moving statuie” prohibits the taxation of retirement benefits of
non-residents, which are defined, according to Seclion 114 of Title 4 of the United
States Code, as the income from a plan under section 3121 {v) (2} (C) IRC, ¥ such plan
iz part of a seéries of periodic payments or is a8 payment recelved after termingtion of
employment {ref. Appsllants’ Notice of Appeal, at pp. 8-9.) Appsillants claim in their
Appesl siatement that texation of the amount included in Box 5 of Appellant's 2008
Form W-Z violates the federal moving statule (4 U.S.C. Seclion 114). As discussed
above, the issue before this Board does not involve the taxation of such payments.
Thus, the evidence and argument presented dogs not demonshate that the faderal
moving siatule prohibits the Cily from taxing Appellant’s SERP amount set forth in Box
5 of Appeliant’s 2008 W-2,

22.  The Board thersfore finds that the Appeiéams SERP as set forthin Box 8
—Of Appellant’s 2008 Form M2, .. .. L. -

A, snota "penazon a8 ihat term 5 uz-,ad in Sec?; ion ’ﬁ’i 923’2 (b}
111.801 {c) C.0.
8. is not a pension payment, and Is not proceeds from a pension, as

those terms are used in Sectian 191.801 C.0.

11 of 12
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. is not exempt from taxation under any other lenguage of Section
111.801 C.0.

23.  The Bosrd also finds that texation of the amount Included In Box 5 of
Appeliant's 2008 Form W-2 does not violate the federal moving siatule (4 U.S.C.

Baction 114.)

Wherefore, this Board finds that by a preponderance of the evidence and law, the
arnount included in Box & of Appellant's 2006 Form W-2 related 1o his SERP is taxable
by the Cly a5 income, and s not exemm from {axation undsr Section 111.801 C. 0 or
any other law, and that Appeliants’ appeal o this Board is denied.

Approved this w@ ! day of August, 2008,

oty 7,

Robert Zimmerman, Chairperson

Morris Shanker,_ Mamber

12 of 12
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Ms. Marguolies, Mr. Ichrendt, and Mr. Williamson concur,

Appeliants Hled the present appeal sesking to overtum s decision issued by the
city of Shaker Heights Income Tax Board of Review, hereinafier referred to as “MBOAY,
which affirmed an adjustment effected by the city’s tax administrator, in this instance the
Regional Income Tax Agency ("RITA”™)? to appellants’ jointly filed 2006 municipal income
tax retumm.  We proceed o consider this matter upon appellants’ notice of appeal, the statutorily
required transeript 'S.T.7) certified by the MBOA pursuant 1o R.C. 5717.011, the record of
the hearing convened befors this board, and the briefs submitted on behalf of the parties and
amict curise,”

The pertinent facts are geserslly not in dispute. William E. MacDonald, 111, s
resident of the city of Shaker Heights uotid Docember 27, 2006, had been employed by
Metional City Corporation for thirty-eight vears until his reﬁrément on December 31, 2006. At
the time of his retirement, MacDonald was vice-cheinman of National City and gualified for
benefits under the company’s MNon-Contributory Retivement Plen and Supplemental Executive
Retirement Plan (“SERP”}. Bes Exs. 1 through 4. MacDoneld slecied to receive SERP
benefits beginning in 2007 in ﬂlﬁ«; form of & joint and survivor annuiﬁy thet will cease upon the

second death of either of the MacDionalds. 5.7, Tab 114 2t 34-35; Ex. 5. Pursusnt to the

' Whils the city of Sheker Heights established 3 “board of tax review” to hear and decide appeals involving
challenges to decisions made by the ofty’s tax sdministrstor, ses 8.7, Bx 13, Codified Ordinance Section
{“CO8™y 111.2501, consistent with language appearing in R.C. 718,11 and 53717.011, as well as prior decisions
of this board, we will continoe 1o refer 16 such ibunal as 2 municipal board of appesl (“MBOA™.
? While COS 1110302 discloses that the ““[sldministrator’ means the Director of Finance,” dhrough COS
111.2311 the city suthorized RITA to administer and enforce the ofty’s incoms tax provisions, suthorizing # o
?arfam the duties and st with the suthority of the city’s administrator. $.7., Bx. 13.

Through prior order, two exhibits sttached o the brief Hlod on bebslf of the city of Cleveland wers siricken
from consilerstion. MacDonald v. Tty of Stwker Fiis. (Interim Order, Dree. 21, 2010), BTA Mo, 2008-K-1883,

poreporsd.
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parties’ stipulation submitted to the MBOA, 8.1, Tab 10,° the present value of MacDonald's
SERP benefit not previously reported was included in Box 3 of his 2006 Form W-2, entitled
medicare, wages, and tips,” snd totaled $14,566,611. 5.1, Tab 11D, Appellants jointly filed

their 2006 city income tax refurn, caloulating their tax Hability on the amount reported in Box

18 of MacDonald’s Form W-2, entitled “local wages, tips, ¢te.,” Le., $5,459,597.84. 5.7, Tab

10,
Thereafier, RITA, acting as the city’s tax administrator, noticed appellants that

their tax Hability would be recaloulsted so ss fo include as taxsble income the smount

sppearing in Box 3 on Form W-2, resulting in an increase in their oity tax lasbility from

$71,447 to $230,820. Id. As provided for in R.C. 718.11, appellants appealed to the MBOA,

presenting the testimony of Patricis M. Emond, then senior vice president with National City

responsible for the management of the company’s executive compensation programs, Richard
Toman, s tax attormey with N’aﬁénai City, and appellant Wﬂlzam MacDonald. The aiﬁy”s tax
adrministrator called as is witnesses Mark Taranto, RITA’s gssistant &iréeﬁar of tax, and Ixm
Meusser, former tay mmmjssim@r‘ for the city of Akron. Thé BéEQA ultimately denied
appelionts’ objection to the tax administrator’s recaleulation, concluding thé amount mcluded
in Box 5 of MacDonald’s Form W-2 related to his SERP benefits was not a ;'wensian or
otherwise exempted from taxation under the city’s ordinances, that thé taxation of such smount
did not violate federal law, ané that it tﬁeref@m constituted income taxshle by the city of

Shaker Heights.

* Whils the “propossd stipulations” are unsigned, the parties ackmwlmiged their agreement 1o their terms
during the MBOAs hearing. 5.7, Teb 114 2010,
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From this decision, appellants filed the present appeal pursuant to R.C. 5717.011,
where the parties were accorded an opportunity to present evidence in addition to that provided
to the MBOA. At this board’s hearing, appellants again called Patricia Emond a3 2 witness, a5
well as William J. Dunn, a certified public accountant, certified fnancial planner, and pariner
with PricewsterhouseCoopers, Dr. Ray G. Stephens, a professor of acoounting, and Thomas M.
Zaino, former Tax Commissioner of Obio, the latter testifying regarding Am Sub J1.B. No. 95.°

Initially, we scknowledge the standard by which our review is 1o be conducied.
Adthoogh the Supreme Court hag not yet considersd 20 appeal filed pursmt o R.C.5717.011,}
it has reviewed similer appeals taken from municipal boards of appeal 1o common pleas cowrts

pursuant o R.C. 2506.01, commenting in Tetlak v. Brotenohi (2001}, 92 Ohio 5t.34 46, as o

the burden bome by an appellast:

“The taxpayer, not the village, bas the burden of proof on the
pature of the income at issue. It is well settled that ““when an
assessment i contested, the taxpayer has the burden “#%* 1o show
in whet manper and o what exient **%° the commissioner’s
mvestigation and audit, and the fndings and assesyments based
thereon, were fanity and incorrect.” Maxxim Med, Inc. v. Tracy
{1999, 87 Ohio 5t.3d 337, 339, *** guoting Federated Dept.
Stores, Ine. v. Lindley (1983}, 5 Obio Bt.3d 213, 215 #%%,
Furthermore, the ‘Tax Commissioner’s  findings  are
presumnptively valid, absent a demonshstion that those fndings
are clearly unreasonabde or unlawful.” 14, 87 Obdo St.34 a1 33%-
340, wew

¥ Since we do not find the legislation discussed by Zaino to be dispositive of the outcome of this appeal, we
simply note the Bmiations which exist regarding this board’s sbility {0 rely upon extinsic svidence to divine
the Ceneral Aszerabiy’s ntent In it ensctment. Ses, generally, Financiol Indenmity Co. v. Cargile (19723, 32
Ohio Mise. 103, See, slso, Jock Schmidt Lease, e, v. Trocy {(July 14, 1995), BTA No. 1994-M-13,
wnreporied, aifirmed sub nom, Zefud Cldomobile Portiar, Ine. v, Tracy {19963, 77 Ohio 5134 74,

® Bor tanable yours beginning on or after Jamuary 1, 2004, the Goneral Assembly, through Am.Sub JLB. No, 95,
sffective September 26, 2003, and wnoodified section 156, enpoted RC. 3717.011, thersby establishing the
Board of Tax Appeals a5 an aliernative forurn with concurrent jurisdiction 1o hear snd decide appesis from
municipal bosrds of appest with regesd o taxable years beginning on or after Junuary 1, 2004.

4
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*This ressoning is applicable at the municips] level” Id. at 51-
52. (Parallel citations omitted.™)

See, also, Marion v. Marion Bd. of Rev. (Aug. 10, 2007), BTA No. 2005-T-1484, uwnreported,
gt 3 (“fWihen cases are appealed from a municipal board of review to the BTA, the burden of
proof is on the appellant to establish ifs right to the relief requested. Cf dlcan 4heninum

Corp. v. Limbach {1989}, 42 Ohio 8t.3d4 121..

In order to provide finding for Hts municipal fmctions, the city of Shaker
Heights has levied an aonusl tax “on all salaries, wages, commissions and other
compensation].]” COS 111.0101 and 111.0501. While it is constitutionally permissible fora

municipalily to impose such 2 tax, the General Assembly may nevertheless restrict such

authority:

“Municipal fexing power in Ohio i derived from the Chio
Copstitution.  Section 3, Artcle XV of the Constinution, the
Home Bole Amendment, confers sovereignly upon nunicipalities
to ‘exercise all powers of local self-government.” As this court
stated in Stote ex rel Zielonka v. Carrel (19193, 99 Ohio 8t 220,
227, *** “ltihere can be no doubt that the grant of authority to

- exercise all powers of local government inclodes the power of
taxation.”

“However, the Constitution also gives 1o the General Assembly
the power to lmit monicips! txing awthority. Section 6, Asticle
m pmwdes that ‘[tlhe General Assembly shall provide for the
rgenization of cities, and ncorporated villages, by general laws,
aad restrict their power of taxation *** 50 a3 1o prevent the abuse
of such power.’ Section 13, Article XVIIT provides that “[llaws
may be passed to ol the power of municipalities to levy taxes
" and incur debis for local purposes *%% Bee Franklin v. Harrison
. {1960), 171 Ohio St. 328, ***” Cincinnati Bell Tel. Co. v,
Cincinnoti (1998}, 81 Ohio St 3d 599, 5@2 (Pamﬁei antamns )
f}mtted 3 : :

P.
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In this regard, the General Assembly enacted R.C. 718.01{F), which provides in

part:

“A municipal corporation shall not tax any of the following:

s A ke

“(10) Employes compensation that iz not *qualifying wages’ as

defined in section 718.03 of the Revised Codel.]”

Relevant herein, R.C. 718.03{A) defines the term “gualifving wages” in the
ollowing manner:

*43 used in this section:

Bl 223

"2y “Qualifving wages’ means wages, a3 defined in section
3121{a} of the Intornal Revenue Code, without regard to any
wage limitations, adjusted a5 follows:

S gk

(o) Deduct any amount shiributable io 3 nopgqualified deferred
corapensation plan or program described o section 3121{(v{(2)}C)
of the Intemnal Revenue Code if the compensation i3 included in
wages and has, by resolution or ordinence, been exempted from
tmxation by the musicipal corporation.™

In this instance, the parties are in agreement thet the amount in controversy is
attributable to MacDonald’s SERP, a nongualified deferred compensation ﬁian, and that such

amount sppeared in Box 3 of MacDonald’s Form W-2 entitled “Kﬂéaﬁ wages, tips, oie.” Itis

7 Applicable to taxeble years beginning on or after January 1, 2008, this provision now appesrs in R.C.
TIR01EYA0 Bee Am Bub H.B. No. 24, uncodifisd ssotion 3.

? Consistent with the above-referenced provision, R.C. 718.01(8) also indicated that “[tlhe legislative suthority
of & municipal sorporation, may, by ordinence or resolution, exempt fom withholding and from x on come
the following: *** (2} Compoensstion stiributeble to 8 nongualified deferred compensation plan or program
desoribed in sclion 312107 2HC) of the Internal Revenue Code” Applicable o laxable years beginning on or
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also uncontested that the city has not, by resolution or ordinance, expressly exempted from

taxstion amounts atiributable 1o & nonqualified deferred compensation plan. Tt is therefore the

city’s position that such amounts are taxable,

However, appellaots argue thet the smoust attributable to Mational City’s SERP

constitutes a pension which is nontaxable pursuant to COS 111.0901:

*The tax provided for berein shall not be levied on the following:

Bk

“(by Poor relief, unemplovment inswance benefits, old age
pensions or similer pavments including  dlsability benpefits
received from local, State or Federa] govermmens, o charitsble,
religious or educational organizations.

¢} Proceeds of insurance paid by resson of the death of the
insured, pensions, disability benefits, annuities, or gratuities not
in the neture of compensation for services rendered from
Whatwer SOUICE ﬁenved *

T’he MQOA rejmed appeﬂamsa claim that the National City

pension, holding s foiiows:

SERP waz a

A, Firsi, such -benefit is not & "p@nsiénﬁ - The nongualified - -

deferred compensation plan benefits included in Box 5 of the
2806 W-2 was not an amount that had been paid to Appellants;

rather the amount was the portion of the present values of the

Appellant’s SERP that bad not been previously reported, and tat
was, ot the time of its reporting, known, fixed and not subject 1o
forfeiture 1o the bepefit of Appellant. Tt was not & pension 43 that
term is commonly used, which is a payment of retivement benefits

 afier retirement.

Fi wmow ccmd

“B. Becond, the amount on the W-2 had not yet been paid to

Appeliants and Appellants had not regeived any pmceeﬁ,s from |
| the benefit.  Section 111 %1 [sic] C.0. exempts paymems ﬁr‘.

procesds from PEBBIONS.

after Jonusyy 1, 2%8 this provision now appm iz RO TIBSUEY DD Sm AmSub HE. MNo. 24,
uneodified section 3.
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“(2, Appellants argue that the words ‘proceeds of found iIn

Section 111.0901(c) applies [sic] only to the first ftem, namely,

*... msurance paid by reason of the death of the insured,” and not

to the word “pension.” However, this does not change the legal

conclusion that the common understanding of the word ‘pension’

contemplates paymenis made in some form 1o the employes.

Thus, thers is no legal need to refer 1o the ‘proceeds’ of a

‘pension’; the word itself coutomplates payvments made fo a

former employee.” 8.1, Tab 12 at 10,

Appellants assert thet the MBOA’s cherscterization of pension is unduly
restrictive and is inconsistent with both the lerms and purpose of the National City SERP.
Because the term “pension” is not defined in the city’s tex code, appellants refer to several
other sources, including a U.S. Treaswry regulation,” dictionaries,” the testimony of its
witnesses, and the terms of the SERP itself, when advocsting it iz 2 pension.

Patty Emond, mansger of MNational Chty’s executive compensation program,
testified that National City implemented its SERP in order “[t}o provide competitive pension
benefits to execntives.” She explained that SERPs became popular in the 1980s when federsl
tax law changes established limits on the amount of annusl compensation that could be used in
calculating benefits for employee pension plans and, as a result, companies sought ways fo

provide benefits through supplemental plans. National City’s SERP is considered 2 defined

benefit plan where the employer provides a specific bepefit or sets forth g specific formula

® Appellants refor to example § set forth in Treagury Regulation §31.3121{v}{c}, which describes one particnlar
type of SERP as 2 pension.

* I their brief, appellants state thet *[flor examopls, Webster's Third Mew Internstional Dictionary of the
Englich Langoage defines “pension,” I part, 85 ‘one peid weder given conditions to a person following his
retiremnent from service (38 dus to ags or disability) or to the swrviving dependents of & person entitled to such
pension.” Similarly, Black’s Law Dictionary (9% Bd.) defines *pension’ as *[a] fixed sum paid regulerly to &
person {or io the person’s beneficiaries), esp. by an emaployer a3 & retiroment benefit.™ Appellants’ brief at
13-14. %t is oot wncommon for courts to refer to such sources when looking to ascribe 8 definition o common,
undefined words. Ses, a.g., Sunoco, I, (R&M) v Toledo Edisom Co., Stip Opinion No. 201 1-Ohio-2720, a1
%939, Globdd Enowivdge Training, 1.L.C. v, Levin, 127 Obio 5634 34, 2010-0Ohbio-4411, at 935.

g
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used to derive such benefit. In this instance, & tergeied replacement ratio of sporoximately
$0% of pre-retivement income was established as the intended benefis, derived by employving a
caloulation that takes into consideration salary, bonuses, and tolal years of service, limited in
part by Social Security cemgenséﬁon and M%ﬁonaid’s gualified pension plan benefit. See

Ex. 5

Emaond distinguished the Nationgl City SERP from other deferred compensation

programs in place, both qualified and nop-gualified! indicating that while National City .

withheld city income tax on the forms of deferred campemaﬁﬂn seeived by MacDonald, it did
not do so with regand to SERP benefits s they were treated by National City a8 an wnfunded
obligation 1o pay ponsion benefits to MacDonald, She also mdicated that Nationa] City
reflected its SERP as s pension plan in is 2006 aonual report to i3 shareholders. Ses Ex. 7, at
76-78. Emond’s testimony in this regard is consistent with the stated purpose of t%xese:Natim:ai
City SERP as set forth in section 1.2 |

“1.2 Purpose. The purpose of the SERP iz to provide for the
payment of certein pension, disability sad survivor bepefits in

- sddition to benefits which may be payable under other plens of
the Corporation. The Corporation intends and desires by the
provisions of the SERP to recognize the value to the Corporation
of the past and present service of émployees covered by the SERP
and to opcourape and assure thelr comtipusd service fo the
Corporstion by making more adequste provision for their fubure
security than other plans of the Corporation provide.” Exs. | aod
2.

Williem Dunn, who testified that he advises companiss with regard to the

establishment of comipensation pmgmm, "'ideniiﬁe:d."- several . factors - ﬁn?acﬁng the

" B this regard, Bmond testified fhat Nations! City “offerfed] » qualified deferred compensation plan which
would be the 401(k) plan that sllowed for deforls of salary and bonus. We slso had non-quelified deferred
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establishment and isiloring of pension plans over the past thirty vews, e.g., economic,
regulstory, employer/emplovees’ goals, as well as the varisnces amongst such plans. Dunn
indicated that *“ pension’ is & term wnfortunately that is not o term of agt, i's 2 term of common
usage, and 8s a result different people will call pensions differsnt things” HXE. at 68
Continuing, “1 would personally 53y s pension is any plan sponsored by an employer that
provides for post-retiroment income that’s designed to supplement their income for life.” Id. at
£9. Ray Stevens, s professor of accounting, testified that the manner by which National City
reported iz SERP was consistent with Generslly Accepted Accounting Principles (“GAAP™).
While the Mational City SERP falls within the ambit of a nopqualified deferred
compensation plan, we do not 8od such designation necessarily mandates its exchusion fom
the commonly sccepted definition of pension which has not been otherwise mited by the city.
Az the MBOA pointed out inits decision, “[tthere is no dispute that Appellant’s SERP was not
specifieally funded by Nationa! City Corporation prior to Appellant’s retiverment and that none
of Appetlant’s cash salary was deferred to fund the SERP.” 5.7, Teb 12 at 7. Where the city
bas loft the torm ;}msiq;;ﬁpm to interpretafion, it is appropriaie to look o other sources in

order to determine what may be considersd pension benefits, See, gonerslly, Wordrop v

Middletown Income Tax Review Bd, Butler App. No. CA2007-09-2335, 2008-Ohio-5298, at. .

%24 (“It is beyond dispute, however, thet the Superistendent of Taxation, who is charged with*

promulgating rules and regulations (o define snd amplify Middletown’s tax ordinance, cannol
add 1o or exceed the plain language of the ordinance #self. See, e.g., Rowom & Randoiph Co.

v. Bvatt (1944), 142 Ohdo St 398, 407-408, City of Cincinnati v. De Golyer {1969, 26 Ohio

Foutnote contd. ‘ ‘
wompensstion which allowed for deferrals of salary and bonus 2s well, uh, and those wers sllowed in excess of
the Hits imposed on the 401k} plan.” HR. st 33,

10
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App.2d 178, 181-182, affirmed (1971), 25 Ohio 5t24 181.”). Although we reach a different
outcome based upon the language employed, consistent with the approach adopted by the court
in Wardrop,” we need look no further then the terms of National City’s SERP to discern its

purpose, i.e, o provide for the payment of certain pension, disability and survivor benefits in

sddition to benefits which may be pavable under other plans,” and the ¢ity’s tax code to

determine taxable status, ie, “[tihe tax provided for herein shall not be levied on ***
pensionst.]” Cf Zadd v. City of Oregon (Mar. 29, 2011}, BTA No. 2008-K-2371, unreported.

We conclude that the amount reflected in Box 5 of MacDonald’s Form W2

stiributable 1o SERP payments constitutes 2 pension benefit and as such is not subject to tan by

virtue of COS 111.0901. Given ow conclusion in this regard, we need not reach the other
arguments made by appellants. Consistent with the preceding, it is the decision and order of
this board thet the decision of the oity of Shaker Heights Income Tax Board of Review must

b, and h%ﬁby is, reversed.

" The Wardrop ovurt held that “to determoine whether payments made under AK. Steel’s SERP plan are taxable
by Middletown, we need only to examine the language of the plan snd the oity tax code. Article [ of the SERP
plan itself identifies it as "wr wifinded deferred compensation arrangement waintained by the Company for the
purpose of providing supplemental retirement benefits for a select growp of mansgement or highly compensated
employees].]’ (Bmphasis added.} Middlstown's code authorizes a tax on “gualifying wages, commissions,
other compensation, snd other taxable incomel.]” MCO §8%0.03(a)2). The code defines ‘other compensation’
1o include ‘eqrnings degignated as deferved compersetion.” MICO §890.02(a)(25) {emphasis added). Because
the SERP plag describes izelf s a “deferred compensation mrengement” and Middietown's ordinances impose

11
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Fooinote comd.

1 hereby coxtify the foregoing to be 2 true and
complete copy of the action taken by the
Board of Tax Appeals of the Stade of Chio and
entered upon ©s jowrnal this day, with respsct
to the captionsd naatier, :

& W

y F. V bMeter, Bosrd Secretary

2 X on ‘earnings designated as deferred compensation,’ the trial court correotly concluded that SERP
payments are not exsmpt from municipe! taxation” I, st 69, (Emphasis sic.)

12
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APPEAL from the Obio Board of Tax Appeals

KLATYE, J.

{913 Appellants, City of Shaker Heights, Robert Baker, Tax Administrator, and
Regional Income Tax Agency, appeal from a decision and order of the Board of Tax
Appeais ("BTA") finding that the supplemental executive retirement plan ("SERP™) of
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appeliee, William E. MacDonald, 111, constituted a pension benefit that was not subject to
tax by the city of Shaker Heights. Because the BTA’s decision is not unreasonable or
urawiul, we affirm.

Facts and Procedural History

{9 23 The relevant facts in this case are undisputed. MacDonald was emploved by
National City Corporation {("National City™} for over 38 years. MacDonald was a resident
of the city of Shaker Heights until December 27, 2006. On December 31, 2006,
MacDonald retired from his employment at National City. At the time of his retirement,
MacDonald was vice aihaizmén of National City and he qualified for benefits under
National City's qualified retirement plan and SERP. The SERP is a nonqualified deferved
compensation plan that was Intended to supplement the qualified retivement plan.

{433 MacDonald received his benefit from the qualified plan and the SERP inthe
form of a joint and survivorship annuity measured by the joint lives of MacDonald and his
wife, appeliee, Susan MacDonald, The MacDonalds began receiving monthly annuity
payments in 2007. Those payinents will cease upon the death of the last surviving spouse.
MacDonald received no 2006 payments under the SERP. However, at the Hme of
MacDonald's December 31, 2006 retirement, the present value of his SERP benefit
became fized and determinable.

£ 43 The MNational City SERP was unfunded before MacDonald's retirement and
did not represent a salary deferral. Rather, the SERP, in conjimction with the qualified
plan, provided an income replacement ratio of approximately 6o percent of pre-
refirement income as a benefit upon retirement, after taking into account the other

benefits receivable by MacDonald including social security.
{4 5} The MacDonalds jointly filed their 2006 ity income tax return for Shaker
Heights. The present value of MacDonald's SERP benefit not previously reported was

d "Medicare, wages and Hips,” and totaled

included in box 5 of their 2006 form W~

$14.566,611. The MacDonalds caleulates
the amount reported in box 18 of MacDonalds' form Wz :d "local wages, tips, ete.”
Box 18 indicated an amount of $5,459.597. .

{4 6 The Regional Income Tax Agency, acting a5 Shsker Height's tax
administrator, issued a notice to the MacDonalds indicating that their 2006 runicipal tax

2006 city income tax labdlity based upon
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3

liability would be caleulated based on the value lsted in box 5 of his form sz'

{$14,566,011), rather than the amount listed in box 18 ($5,459.597).

Shaker Heights

sought 1o tax in 2006 the present value of the future monthly payments to the
MacDonalds onder the SERP. This determination by the tax administrator significantly
increased the MacDonalds' municipal tax Hability. The MacDonalds contended that the
SERP benefit was a pension, and therefore, exempt from municipal taxation pursuant to
the Codified Ordinances of the City of Shaker Heights ("C.0") 111.0901. They appealed
the tax administrator's determination to the Shaker Heights Income Tax Board of Review

{"board of review™).

197 The matler proceeded to hearing before the board of review. The parties
were afforded the opportunity 1o cell witnesses, submit evidence, and argue their
respective positions. The board of review found that (1) the SERP benefit was not a
pension as that term is vsed in the city’s income tax ordinance; (2) the SERP benefit was

not a pension payment or proceeds from a pension as these terms are used in the city's
income tax ordinance; and (3) the SERP benefit is not exempt from taxation under any

other provision of the city's taxing ordinances.

{928 The MacDonalds appealed the board of review's decision to the BTA
pursuant {o R.C. 5717.011. The record of proceedings before the board of review was filed
with the BTA. After the BTA allowed discovery, the matter proceeded to hearing. Over
appeliants’ objection, the BTA permitied the parties 1o introduce addiional evidence at
the hearing. The BTA reversed the decision of the board of review, finding that the SERP

benefit was a pension, and therefore, not subject to municipal tax under C.0. 111.0901.

3

Appeliants appeal, assigning the following errors:

{L.] The Board of Tax Appeals arred when it found that the
amounts attribuiable to the Appellee’s, William E. MacDonald
I ("MacDonald"), non-gualified deferred compensation plan
constitute a pension benefit and are not subject to tax by the
City of Shaker Heights as a "pension”™.

1.} The Board of Tax Appeals erred in allowing the
mtroduction of new evidence and new witnesses, and
conducting a de novo review of the decision of the Shaker
Heights Municipal Income Tax Board of Review, when the
Appellees, Williamn E. MacDonald, I and Susan W,

MacDonald were afforded every opportunity o introduce

P.
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witnesses and testimony before the Shaker Heights Municipal
Board of Review. ‘
Legal Analysis

{4 18} An appellate court reviews a decision of the BTA 1o determine whether if is
reasonable and lawful. B.C. 5717.04; HIN, L.L.C. v. Cuychoga Cty. Bd. of Revision, 124
{hio 8t.3d 481, 2010-Obic-687, ¥ 19; Cousine Constr. Co. v. Wilkins, 108 Ohio 8134 90,
2006-0Ohio-162, § 10. "It is well settled that [an appellate] court will defer to factual
determinations of the BTA if the record contains reliable and probative support for
them.” Strongsville Bd. of Edn. v. Wilkins, 108 Ohio 8St.ad 115, 2006-Ohio-248, € 7;
Am. Natl. Can Co. v. Tracy, 72 Ohio 5t.ad 150, 152 (1995}

A. First Assignment of Error

4 11} Appellants contend in their first assignoment of ervor that the BTA erred in
finding that the SERP benefit constitutes a pension that is not subject to Shaker Heights
municipal tax. Appellants advance three arguments to support this contention. First,
appellants contend that the BTA erred when it examined whether the SERP benefit
constituted a pension. According to appellanis, because a benefit from a nongualified
deferred compensation plan such as the SERP is not expressly exempted from the
municipal tax under C.O. 111.000ub) and 111.0901{c}, it is by definition taxable. We
disagree,

{4 12} State law permits a municipality to tax "gualifving wages.” R.C.
7B8.01(HY10). Qualifying wages include amounts atiributable to 2 nonqualified
deferred compensation plan unless the municipality has exempted that compensation
from taxation. The city of Shaker Heights has exempted pensions from s municipal
tax. C.0. 111.090ub) and {c). The term "pensions” is not defined in Shaker Heights
municipal code. The MacDonalds argued before the board of review and the BTA that a
benefit from a nongualified deferred compensation plan such as the SERP is a pension,
and therefore, its value must be deduocted from the gualifving wage. Nothing in Shaker
Heights municipal code or in state law clearly indicates whether or not benefits from a
nenqualified deferred compensation plan, such as the SERP at issue here, is 2 pension.
Therefore, we reject appellants’ argument that the BTA erred when it examined whether

the SERP benefit constitules a pension for purposes of C.0. 111.0901{c).

2.
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{9 13} In their second argument, appellants contend that the pension exemption
contained in C.0. 111.0901(b) and {¢} is Hmited to payments made 1o a retired employee
from the employer after relirement. Because the present value of the SERP benefit
listed in box 5 of the MacDonald’s 2006 form W-z t reflect payments received by
MacDonald in 2006, appellants contend that th;. benefit is not 3 pension, and
therefore, it is taxable as qualifying wages. In support of this argument, appellants
primarily rely on the testimony of Mark Taranto, the assistant tax director for the
Regional Income Tax Agemcy., My, Taranto testified that the common usage and
interpretation of the term pension as used in the city's Income ordinance is a payment
after retirement.

{9 14} However, the BTA relied upon other testimony presented at the hearing
indicating that benefits from a nongualified deferred compensation plan, such as the
SERF at issue, is a pension. Patricia Edmond, former executive vice president at
National City, testified that the SERP was intended to provide a pension. Edmond also
stated that National City classified its SERP as a pension in #ts 2006 annual report o
shareholders. William Dunn, a senior benefits partner at PriceWaterhouseCoopers
testified that National City's SERP was a pension. In addition, professor Ray Stephens,
an accounting expert, testified that the reporting of National City’s SERP as 3 pension
was proper under general accepted accounting pringiples ("GAAP").

{4 13} Both appellanis and the MacDonalds presented evidence and advanced
argumenis that supported their respective positions. The BTA examined all the
evidence presented at the hearing and reflected in the record. Based upon this evidence,
the BTA concluded that the MacDonalds’ SERP benefit listed in box 5 of their 2006 form
Wes mnsion and, therefore, that amount must be deducted from the MacDonalds'
inca. calculating the laxable gqualifying wage. This determination is not
unreasonable or unlawiul,

§% 163 Appellanis also contend that the BTA's decision conflicis with Wardrop v.
Middletown Income Tax Review Bd., 12th Dist. No. CA2007-09-235, 2008-Ohio-5208,
Although the Waordrop case also involved the issue of whether a2 SERP benefit was
taxable under Middletown's ordinance, the language of the ordinance was substantially
different than the Shaker Heights ordinance at issue here. In Wardrop, the Middletown
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ordinance expressly stated that earnings designated as "deferred compensation” were
taxable. Id. at § 86. In addition, the Middletown ordinance expressly distinguished tax-
exemnpt "pensions” from taxable "earnings designated as deferred compensation.” Jd. at
% 38. Because the SERP plan at issue in Wardrop described itself as a3 "deferred
compensation arrangement” and because Middletown's ordinance expressly imposed 2
tax on earnings designated as deferred compensation, the appellate court affirmed the
trial court’s judgment that the SERP payments were not exempt from municipal
taxation. These facts are in marked comtrast to those presented in this case. Here, the
Shaker Heights ordinance does not expressly tax deferred compensation. Moreover,
Wardrop involved an R.C. Chapter 2506 appeal-not an appeal pursuant to RO
Chapter 5717. For the reasons discussed in commection with appellants’ second
assignment of error, there are significant differences between these two avenues of
appeal. For all these reasons, we find Wardrop distinguishable, and therefore,
unpersuasive.

9 17} In their third and final argument in support of their first assignment of
errvor, appellants contend that the BTA should not have concluded that the SERP benefit
is a pension based solely upon National City’s characterization and treatmnent of the
SERP as a pension. We disagree with appellants’ characterization of the rationale used
by the BTA in arriving at its deeision.

{4 18} The BTA did not conclude that MacDonalds’ SERP benefit was s pension
solely because National City treated the SERP as a pension. The BTA’s decision also
notes the testimony of William Dunn who stated that "a pension is any plan sponsored
by an employer that provides for post-retirernent income that's designed to supplement
their income for ife.” The SERP at issue meets this definition. Ray Stevens, a professor
of accounting, also testified that the manner in which National City reported the SERP
{as a pension} was consistent with GAAP. Lastly, the BTA noted that MacDonald's
SERP benefit was not specifically funded by National City prior to MacDonald's
retirement and that none of MacDonald's cash salary was deferred to fund the SERP
benefit. The BTA found that all these factors supported its determination that
MacDonald's SERP benefit constituted 2 pension. Because the BTA’s decision is not

unreasonable or unlawful, we overrule appellants’ first assignment of ervor,

P.
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B. Becond Assignment of Error

{% 1%} In its second assignment of error, appellants contend that the BTA erred
by {1} holding 2 hearing and allowing the introduction of additional evidence and
additional witnesses that could have been presented 1o the board of review: and (2)
conducting a de novo hearing without giving deference to the board of review's decision.
We disagree with both of these arguments.

{920} In support of thelr argument that the BTA erred by allowing the
MacDonalds (o present additional evidence at the hearing, appellants cite to the process
for an appeal of a "final order, adjudication, or decision of any officer, tribunal,
authority, board, bureawy, commission, department, or other division of any political
subdivision of the state” to a court of common pleas. R.C. 2506.01{A). Appellants point
out that in an appeal of a board of review dedision to a court of common pleas, R.C.
2506.03 lmits the reviewing court's asuthority to consider evidence outside the
administrative record. However, those limitations do not exist in an appeal {o the BTA
pursuant o R.C. 5717.011(C).  In fact, upon the application of any interssted party, the
BTA is required to "order the hearing of additional evidence, and the board may make
such investigation concerning the appeal as it considers proper.” R.C. 57r7.00(C)
Here, the MacDonalds requested a hearing before the BTA. Therefore, appellants’
contention that the BTA erred when it permitted the infroduction of additional evidence
conflicts with the express language in R.C. 5717.013(C). The BTA did not err by
permitting the introduction of additional evidence.

{9 213 Appellants also contend that the BTA erred by conducting a de novo
hearing without giving deference to the board of review's decision. In essence,
appeltants contend that the BTA fafled to apply the correct standard of veview. Again,
we disagree.

9 223 Pursuant to R.C. 5717.013(C), the BTA may hear an appeal based solely
upon the record and any evidence considered by the administrative body below, or upon
application of any interested party, it must set a hearing, permit the introduction of
additional evidence, and "make such investigation concerning the appeal as it considers

proper.” Id. The statute does not set forth a standard of review.
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{4 23} Appellants argue for a very deferential standard of review for R.C. 5717.011
appeals by again locking to appeals from 2 municipal taxing avthority to a court of
common pleas pursvant to R.C. Chapter 2506. Although a court of common pleas may
hold a hearing in an R.C. Chapter 2506 appeal, its review must be confined to the
transeript of the administrative proceeding unless the appellant satisfies one of the
conditions contained in R.C, 2506.038. In addition, R.C. 2506.04 sets forth the standard
of review that the common pleas court must apply in deciding the appeal. R.C. 2506.04

provides:

If an appeal is taken in relation to a final order, adiudication,
or decision covered by division {A) of section 2506.01 of the
Revised Code, the court may find that the order,
adjudication, or decision s wneconstitutional, illegal,
arbitrary, capricious, urireasonable, or unsupported by the
preponderance  of substantial, reliable, ond probative
evidence on the whole record. Consistent with its findings, the
court may affirm, reverse, vacate, or modify the order,
adjudication, or decision, or remand the cause 1o the officer or
body appealed from with instructions to enter an order,
adjudication, or decision consistent with the findings or
opindon of the court. The judgment of the court may be
appealed by any party on guestions of law as provided in the
Rules of Appellate Procedure and, to the extent not in confict
with those rules, Chapter 2505. of the Revised Code,

{Emphasis added.)

{% 24} However, because R.C. 2506.03 and 2506.04 contain significant provisions
not in R.C. 5717.013, appellants’ reliance on these statutes, and case law involving R.C.
Chapter 2506 appeals, is misplaced. As previcusly noted, R.C. 5717.011 contains no
provision that limits the BTA's review to the record developed in the administrative
proceedings below when a hearing is requested. There is no provision in R.C. 5717.011(C)
that suggests the BTA must give any deference to a board of review decision. The BTA's
authority is not limited by an express standard of review. Moreover, deference to a board

of review decision is illogical when the BTA hears evidence not presented to the board of
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review in conducting its own adjudication of the appealt It is not this cowrt’s role to
second-guess the state legislature’s policy reasons for establishing two different appeal
mechanisms for board of review decisions. We note that the appeal provided pursuant to
R.C. 2506.01 Is expressly in addition to any other remedy or appeal provided by law. R.C.
2506.01{B). Because the BTA did not err when i permitted the MacDonalds to introduce
additional evidence at the bearing and when it considered that evidence in reaching it
decision, we overrule appellants’ second assignment of error.

{4 25} Having overruled appellants’ two assigniments of ervor, we affirm the order

of the BTA.
Order affirmed.

O'GRADY, L, concurs,
TYACKS, J., concurs in part and dissenis in part.

TYACK, J., concurring in part and dissenting in part.

{9 26} Irespectfully concur in part and dissent in part.

{4 273 Most of the facts in this case are not in dispute. Wiliam E. MacDonald, 171
{"MacDonald”), was & resident of the city of Shaker Heights until December 27, 2006.
Machonald had been employed by Wational City Corporation for 38 vears until his
retiremnent on December 31, 2006, MacDonald was vice-chairman and qualified for
benefits under the company's Non-Contributory Retivement Plan and Supplemental
Executive Retirement Plan {"SERP™. MacDonald elected to receive SERP benefits
beginning in 2007 in the form of a joint and survivor anmuity that will cease upon the
death of MacDonald and his wife. The value of MacDonald's SERP benefit, that had not
been previcusly been reported, was included in Box 5 of his 2006 Form W-o totaled
$14,566,611. Myr. and Mrs. MacDonald filed their 2006 city income tI with
Shaker Heights, calculating their tax Hability on the amount reported in Box 18 of

' For these same reasons, we respectiully find the dissent's reliance vpon AT&T Communications of Chip,
Inc.v. Lynch, 132 Ohio $1.3d g2, 2012-Ohio-1975 and Tetlzck v. Bratenohl, o2 Ohic Staad 46 (zoo1} o be
misplaced. Both cases involved R.C. Chapter 2506 appeals. In addition, we did not bold that appeliants
had the burden of proof af the bearing before the BTA. Rather, we beld that the BTA did not act
unreasonably or unlawfully in finding that the MacTDionalds satisfied their burden in establishing that the
SHERY benefit was a pension.

P.
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MachDonald's W-o vhich totaled $5,459,597.84. 1t is not disputed that the SERP isa
nongualified defe.npensaﬁon plan.

$9 28} The Regional Income Tax Agency ("RITA™), acting as Shaker Heights' tax
administrator, issued a notice to MacDonald that his municipal tax Hability would be
calcudated based on Box 5 of his W-4 vonald appealed 1o the Shaker Helghts Income
Tax Board of Review ("Shaker Hei.:ard") which is a mordcipal board of appeal
{"MBOA”"), arguing that the SERP was a pension and was exempt from numicipal
taxation.

14 233 The Shaker Heights Board concluded that the amount in Box 5 that was
attributable to MacDonald's SERP was not a pension and had not been exempted by
Shaker Helghts' Code of Ordinances 1110901 and therefore is taxable as it is found in Box
5 of MacDonald’s W-2 acDonalds appealed to the BTA, which reversed and found
that the SERP payme,.;;tute a pension and are not subject to taxation. Appellants,
Shaker Heights et al,, then timely appealed to this court.

{4 30} Courts reviewing a BTA decision must consider whether the decision was
“reasonable and lawful.” Cousine Constr. Co. v. Wilkins, 108 Ohio St.ad 9o, 2006-Ohio-
162, 4 10. An appéﬁate court will reverse a BTA decision that is based upon an ineorrect
legal conclusion. Goharma-Jefferson Local School Dist. Bd. of Edri. v. Zaino, 93 Ohio
St.ad 231 (2001). But "[tihe BTA is responsible for determining factual issues and, if the
record contains reliable and probative support for these BTA determinations,” this court
will affirm them. Am. Noatl. Can Co. v. Tracy, 72 Ohio St.ad 150, 153 {1995).

The Boord of Tax Appeals did not follow the
proper standard of review

{4 31} Appellants’ second assignment of error asserts that the BTA improperly
conducted a de novo review of the Shaker Heighis Board's decision and improperly
allowed the introduction of new evidence that could have been presented to the MBOA, 1
agree in part. The BTA Jdid not employ the correct standard of review because the
MBOA's findings are presumptively valid absent 2 demonstration that those findings are
clearly unreasonable or unlawful. However, there Is no statutory prohibition to the BTA

allowing additional evidence,

2.
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{4 32} An appellate court’s scope of review on issues of law is plenary, including
the issue of whether the court or agency below applied the proper standard of review.
Barichy v. State Bd. of Edn., 120 Ohio 5t.3d 205, 2008-Ohio-4826, § 43.

{4 33} Appeals from a MBOA may be made to the county’s court of common pleas
or the BTA, and are governed by R.C. 5717.011:

Upon the filing of a notice of appeal with the hoard of tax
appeals, the municipal board of appeal shall certify 1o the
board of tax appeals a transeript of the record of the
procesdings before i, together with all evidence considered by
it in commection therewith. * * * The board may order the
appeal to be heard upon the record and the evidence certified
o it by the administrator, but upon the application of any
interested party the board shall order the hearing of
additional evidence, and the board may make such
mrvestigation concerning the appeal as it considers proper.

1% 34} R0 s717.00C) There is no guidance in the statute as to the standard of
review. Nor has the Supreme Cowrt of Ohio articulated the standard of review by which
the BTA is to measure appeals from a MBOA. This is mostly due 10 the recent snactment
of R.C. 718.11 in 2003, beginning to apply for the 2004 tax year, which required the
creation of a MBOA in all municipal corporations that impose an Income tax. R.C 71811

{4 35} By examining two similar tax appeal procedures to the one at bar, I believe
we can defermine the potential standard of review in this case. The first standard is foran
appeal from the Chio Tax Commissioner to the BTA in which "the tax commissioner’s
findings "are presumptively valid, sbsent a demonstration that those findings are clearly
unreasonable or unlawful.’ Consequently, the taxpayer carries the burden o show the
manner and extent of the error in the Tax Commmissioner's final determination.’ * Global
Frunpledge Troirdng, LL.C. v. Levin, 127 Ohio Stad 34, 2010-Ohbio-4413, 1 12, quoting
Stds. Testing Laboratories, Inc. v. Zaino, 100 Ohio St.ad 240, 2003-Ohio-5804, 1 30.
The second is for an appeal from a muonicipal board of veview to a cowrt of common pleas,
which is authorized by R.C. 2506.01, and "the court may find that the order, adjudication,
or decision is unconstitutional, illegal, arbitrary, capricious, unreasomable, or
unsupported by the preponderance of substantial, reliable, and probative evidence on the

whole record.” R.C. 2506.04.

P.
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{% 36} Analyzing two cases from the Supreme Cowrt, Tetlak v. Bratenahl, 92 Ohio
Stad 46, 2001-Ohio-129, and AT&T Communications of Ohio, Inc. v, Lynch, 132 Ohio
St.3d o2, 2012-0hio-1975, 1 believe we are able to determine that appeals from
mvnicipality board of review to the BTA is most analogous to appeals from the Tax
Commissioner. In Tetlok, taxpayer Joseph Tetlak challenged the taxable status the

distributive share of his 5§ corporation that he argued for the purposes of municipal

taxation was intangible income and therefore exempt. See Tetlok generally. Tetlak
initially filed a protest which was denied by the tax administrator of the Village of
Bratenahl who stated that the distributions was income from an unincorporated business
entity and therefore taxable by municipalities. Id.

4 37} Tetlak appealed to the Bratenahl Board of Review which upheld the tax
administralor’s denial of Tetlak's protest. Jd. Tetlak then filed an administrative appeal
pursuant to BC. 2506.01 in the comumon pleas court. The trial court found that the
municipality may iax the distributions but the "determination must be supported by 'the
preponderance of substantial, reliable, and probative evidence on the whole record.’ R.C.
2506.04. Finding that the [tax administrator] did not make such determination, the court
reversed the decision of the board of review.” Id. at 47. The Eighth Distriet Court of
Appeals affirmed the decision and the case went before the Supreme Court. 7d.

1% 38} The Supreme Court expresses, in reversing the judgment, that deference is
1o be given to a municipality when reviewing an income tax determination:

The taxpayer, not the village, bas the burden of proof on the
nature of the income at issue, I is well settled that ¥ "when an
assessment 18 contested, the taxpayer has the burden ™ * * to
show in what manner and to what exent * * * the
commissioner's investigation and audit, and the findings and
assessments based thereon, were faulty and incorvect.” '
Moodm Med., Inc. v. Tracy (1999), 87 Ohio St.ad 297, 339,
720 N.E.2d 911, 913, quoting Federated Dept. Stores, Inc. v.
Lindley (1983), 5 Ohio St.3d 213, 215, 5 OBR 455, 457, 450
NEzd 68y, 688. Futhermore, the "Tax Commissioner's
findings are presumptively valid, absent 2 demeonstration that
those findings are clearly unreasonable or unlawful.’ 7d., &7
(hio St.3d at 339340, 720 W.E.24 3t 915914,

This reasoning is applicable at the municipal level,
Tetlak at 51-52,

P
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{4 3%} From this, I would conclude that the decisions of 2 MBOA are to be treated
with the same deference as those of the Tax Commissioner when appealed. The Supreme
Court twice uses the standards for the Tax Commissioner and specifically states that this
“reasomning is applicable at the mounicipal level” equating the deference given 1o the Tax
Comimnissioner and the hurdles required 1o overcome it as applicable o the Bratenahl tax
administrator or the Bratenah! Board of Review. Id. The case at bar is analogues to the
Tetlak; both cases examine the taxable status of a type of income by a municipality, the
Bratenah] Board of Review and the Shaker Heighis Board in both cases concluded that the
ncome was taxable, both of the boards’ decisions were overturned upon appeal. The
difference being the municipalities’ boards' decision in Tetlok was appealed to 3 common
pleas court as opposed to the BTA. Teilak emphasis that the taxpayer must overcome the
tax assessor's findings by showing that they are faulty or incorrect and that they are
presumed valid absent a showing of them being clearly unreasonable or nnlawful. Zd.

19 48} ATET Comvnunications affirms that, while appeals from 3 MBOA to 3
common pleas cowrt under R.C. 2506.01 resemble de novo proceedings, they are not de
. ATET Communications at ¥13. In AT&T Commmurications, a refund of the city of
Cleveland'’s income tax was denied by the tax administrator. See AT&T Commnurications
generally. AT&T appealed to the Cleveland Board of Income Tax Review which affirmed
the refusal of the refund and AT&T filed an appeal pursuant to R.C. 2506.01. Id. Similar
o Tetlak, ATET Communications is a municipal income tax dispute in which after the
MBOA affirms that administrator’s findings the taxpayer appeals 1o the court of common
pleas. !

{4 41} The Supreme Court affirmed that the cowrts of common pleas exercise
appellate jurisdiction: "[Whhile an appeal under R.C. 2506.01 resembles a de nove
proceeding, it is not de novo. There are limits to a court of cormnmon pleas review of the
adruinistrative body's decision. For example, in weighing evidence, the court may not
‘blatantly substitute its judgment for that of the agency, especially in areas of
administrative expertise.’ » AT&T Communications at 1 13, quoting Dudukovich v,
Lorain Metro. Hous. Auth, 58 Ohio St.2d 202 (1g79). We find that the BTA may not
conduct a de novo review of a MBOA's findings nor may they substitute their own
judgment. 1t is the MBOA not the BTA that has the expertise in the municipalities own
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taxing ordinances. There must be deference given to a MBOA's findings. The standards
that must be employed and the dispositions that must be reached are more Bmited than
relief that could be awarded pursuant to a trial, therefore the administrative appeal is
more akin to an appeal than a trial. See ATET Communications at 14.

{% 42} Examining Tetlok and AT&T Commumications, 1 would find that in 2
MBOAs decision appealed pursuant to R.C. 5717.011 to the BTA, the faxpayer, not the
village, has the burden of proof on the nature of the income at issue. Tetlok al 51. When
an assessment of a tax administrator is contested, the taxpayer has the burden to show in
what manner and to what extent the findings and assessments were faulty and incorrect.
Id. Furthermore, an appeal pursuant to R.C. 5717.011(C) is not a de novo proceeding, it iz
more akin 1o an appeal than a trial, there may not be a substitution of judgment, and the
MBOA's findings are presumptively valid, absent a demonstration that those findings are
clearly unreasonable or unlawful. See Tetlak at 51-52; AT&T Commumications at § 13-14.

{4 43} Shaker Heighis' second assignment of error also argues that MacDonald
was preciuded from introducing new evidence to the BTA that could have been introduced
to the MBOA. There is no statutory basis for this argument nor any case law that suggests
the BTA should be restricted in this way. The BTA s in fact required upon the application
of any interested party to "order the hearing of additional evidence, and the board may
make such investigation concerning the appeal as it considers proper.” R.C. 5717.014C).
While a cowrt of common pleas in an R.C. 2506.01 appeal may consider evidence outside
the administrative record, that authority is limited. There is no statutory equivalent in
R.C. 5717.011.  See ATET Compmurications at 4 13. We find the BTA is able to hear
evidence in a MBOA appeal that could have been presented to the MBOA. Generally,
however, it would not be in a taxpayer’s interest to purposely withhold evidence from a
MBOA as the MBOA's findings should be presumptively valid absent a demonstration
they are clearly unreasonable or unlawful,

The BTA did not address the MBOA's findings or preswme them os valid

{9 44} Examining the BTA's decision and the Shaker Heights Board's decision, I
would find that the proper standard of review was not employed by the BTA which
conducted a hearing with no deference to factual findings, or interpretation of Shaker
Heights® city code by the Shaker Heights Board. The Shaker Helghts Board's findings are
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required o be shown to be clearly unreasonable for the BTA to draw a different
conclusion. This includes the reading of Shaker Heights' Code of Ordinances 111.0901
which originally found MacDonald’s SERP not to be a pension and exempt from the
muricipal income {gx.

1% 45} Though the BTA cites Tetlok in its decision, it does not aceord any deference
to Shaker Heights Income Tax Board of Review's findings of fact that MacDonald's SERP
is not a pension. Al no point does the BTA address the reasonableness of the Shaker
Heights Board's findings let alone address the question whether MacDonald has
demonstrated that those findings are clearly unreasonable. Instead, the BTA acted as i it
were writing on a clean slate.

{4 46} The Shaker Heights Board concluded that the amount reported on
MacDonald's W-2 htable to his SERP was not a pension but rather an amount that
had not been preﬂ.'eparted, "and that was, at the time of its reporting, known, fived
and not subject to forfeiture to the benefit of Appellant. 1t was not a pension as that term
is commonly used, which is a payment of retirement benefits after retirement.” Shaker
Heights Board's decision, at 10. The faciual determinstions about the SERP lead the
Shaker Heights Board to conclude that it was not a pensiorn:

[ MacDonald] had the contractual right to SERP benefits if and
when he corupleted his time and other requirements set out in
the [National City] SERP program. Thus, with each month of
service to [National Cityl, [MacDonald], by his employee
services, was "paying” for bis contractual right to get those
SERP benefits following his retirement.

This "deferred” compensation continued 1o accrue in
{MacDonald]'s favor until the end of 2006 when, in fact, its
present value, shown in Box 5 of his Wes actually
recognized as due and owing, though as yet un d, thus,
is income subject to the City's income tax.

[MaeDonald] chose to use that "income” to purchase a join life
annuity. But [MacDonald] had the option to take the sum in
cash, emphasizing that it was deferred compensation to which
i MacDonald] was now entitled,

Shaker Heighis Board's decision, at 11.
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{% 47} These are some of the factual and legal conclusions of the Shaker Heights
Board that must be presumed valid unless demonstrated that they are clearly
unreasonable or unlawful.

4 48 The BTA 4id not really address the conclusions of the Shaker Heights
Board. Instead, the BTA stated that while the SERP "falls within the ambit of 2
nonqualified deferred compensation plan, we do not find such designation necessarily
mandates its exclusion from the commonly accepted definiion of pension.” BTA's
decision, at 0. The BTA then simply made the determination that the SERP was a
pension. This ignored the Shaker Heights Board's conclusion that the SERP is 3 deferred
compensation that could be used by MacDonald as proof that the SERP was not a
pension.

{9 49 The BTA then concluded that "we need look no further than the terms of
National City's SERP to discern iis purpose, i.e., 'to provide for the payment of certain
pension, disability and survivor benefits in addition to benefits which mayv be payable
under other plans.” " BTA decision, at 11. This fails to address the conclusions and
argunents made by Shaker Heights Board. Again, I find that the BTA did not presume
Shaker Heights Income Tax Board of Review’s findings as valid and did not show what
demonstrates those findings to be clearly unreasonable or unlawful.

1% 503 The second assignment of exror should be affirmed in part and overruled in
part. Sinece the majority of this panel does not do so, o that extent, I respectfully dissent
inpart.

P
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INTHE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

William E. MacDonald, 111, et al.,

Appelianis-Appellees,
No. 12AP-71
V. : {BTA No. 2008-K-1883)
City of Shaker Heights Income Tax : (REGULAR CALENDAR)
Board of Review et al,,
Appelless-Appelants.
JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
February 27, 2014, appellants’ assignments of error are overruled, and it is the judgment
and order of this court that the order of the Ohio Board of Tax Appeals is affirmed. Costs

assessed against appellants.

KLATT and O'GRADY, 1),
TYALCK, J., concurs in part.

(SLIUBGE
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Tenth District Court of Appeals

Date: 02-27-2014

{Case Title: WILLIAM E MACDONALD I -VS- CITY OF SHAKER HEIGHTS
Case Number: 13APG00071

Type: JEY - JUDGMENT ENTRY

50 Ordered

fsf Judge William A. Klatt

Electronically signed on 2014-Fel-27  page 2ol 2
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