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INTEREST OF AMICUS CURIAE CITY OF CLEVELAND

The city of Cleveland's interest in this case is that the same Appellee-Taxpayers here

have a separate case currently pending before the Ohio Boart of Tax Appeals where they clai€n

that wages paid in the form of nonqualified deferred compensation is exempt from city tax as a

"peraslon" even though Cleveland law cIearly defines both "pensions" and "nonqualified

deferred compensation" and treats the two differently for Cleveland tax purposes.

^^PLANAT1ON OF WHY THIS CASE IS A CASE OF
PUBl_.IC OR GREAT GENERAL INTEREST AND

INV1i31.,VFS A SU'^STANT'IAI.. CONS`FIT"IslT1ON,4^ ^^STION

This cause presents two critical issues for the future of municipal taxation in Ohio: (1)

whether the Board of Tax Appeals acts in an appella-te capacity when appeals are taken from

municipal boards of tax appeals created pursuant to R.C. 718M, and (2) whether taxpayers can

evade the payment of taxes on wages paid in the form of nonqualified deferred compensation

by claiming that such wages are exempt from city tax as a "rpension,.x

In this case, the city of Shaker Heights' Income Tax Board of Review rejected Taxpayers'

claim that income attributable to a nonqualified deferred compensation plan constituted a

"penslonfs which was exempt from tax under Shaker's Income Tax Ordinance and held that such

income was subject to city tax since Shaker had not enacted any resolution or ordinance

exempting income attributable to a nonqualified deferred compensation plan from its tax.

(Appx. at 8o) After the Taxpayers appealed the Shaker Board's decision to the Ohio Board of T;.;.x

Appeals ("BTA"), the BTA reversed finding that even though the income was attributable to "a

nonqualified deferred compensation plan" t'suc1'r designation" does not "necessarily mandate[]

its exclusion from the commonly accepted definition of pension" "[w]here the city has left the
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term pension open to interpretatiora[,]" (Appx. at 22.) The BTA found the income to be a

"pension benefit and as such [was] not subject to tax by virtue of [the Shaker ordinance

exempting pensions].9D (Appx. at 23.) Following Shaker's appeal, a divided court of appeals

affirmed finding the BTA's decision was not unreasonable or unlawfuL" (Appx. at 29.)

The decision of the court of appeals is an affront to the uniformity of taxation

requirement mandated by the General Assembly and set forth in R.C. 718.01(D)(1) that "[n]o

municipal corporation shall exempt from a tax on income compensation for personal services of

individuaIs over eighteen years of age[.]"° The compensation at issue in this case is attributable

to a nonqualified deferred compensation plan. There is no dispute that the General Assembly

could have exempted nonqualified deferred compensation from tax if it chose-the GL-neral

Assembly did not. And while state law plainly provides that a municipality "may, by ordinance

or resolutions exempt from *** a tax on income *** [c]ompensatior^ attributable to a

nonqualified deferred compensation pIan[,]'" see R.C. 718.01(E)(1)(b), Shaker cl^arly has not

done so as the Shaker Board found. (Appx. at B.) Since neither Shaker nor the General

Assembly has exempted wages attributable to nonqualified deferred compensation plans, this

Court urgently needs to correct the decision deprivi^^ municipal coffers of tax revenue to which

they clearly have a right to receive.

The implications of the decision affect every Ohio municipality and incorporated village

that levies an income tax and has chosen not to exempt nonqtjalified defprrpd compensation

from tax. The public's interest in the uniformity of taxation is profoundly affected by a holding

that the wages of a small select group of highly paid taxpayers are somehow exempt as a

M pension.`P The wages at issue are from a "supplemental executive retirement plan (SERP)"
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which is nothing more than a "top hat" plan-a nonqualified deferred compensation plan

"maintained by an employer primarily for the purpose of providing deferred compensation for

a select group of management or highly compens^t-ecl employees." Gillfc^m v. Nev. Power Co.,

488 F.3d 1189, 1192-93 (quoting the federal Employment Retirement Income Security Act

(ERISA) at 29 USC 1051(2), 1081(a)(3)p 1101(a)(1)). A "top hat" p€an, is not a pension plan under

the Internal Revenue Code since (among other things) "It discriminates [] in eligibility

requirements, contributions or benefits in favor of employees who are officers ... or the highly

corr3perasated employees." Treas. Reg. 1a401-1(b)(3).

Apart from this fairness consideration, which makes this case one of great public

interest, the decision of the court of appeals has broad general significance. Millions of Ohio

citizens are employed and make employee deferrals and contributions to pension and

retirement plans as defined under Section 3121(a)(5) of the Internal Revenue Code. These

employee deferrals and contributions are subject to municipal tax in Ohio since the income is

included in "qualifying wages," the taxable wage base state law requires every Ohio

municipality to use. R.C. 718.03(A)(2)(b)(III)o By finding SERP wages are wholly exempt from

city tax as so-caIled "pensions," the court, of appeals' decision means that nonqualified deferred

compensation under SERPs receives better tax treatment than pension plans for city tax

purposes. Under no circumstance should that be the case.

The decision of the court of appeals also creates a bad and troublesome precedent that

creates a "special" category or °'cIassaficatlon°' of nonqualified deferred compensation for city

tax purposes not authorized by the Ohio General Assembly. The court of appeals' decision

essentially finds that municipalities can exempt some forms of nonqualified deferred
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compensation but not others without legislative appravai. Nothing in R.C. 718.03(A)(2)(c)

supports that conclusion. In fact the statute reads "any amount attributable to a nonqualified

deferred compensation plan" may be "exempted from taxation." In construing a statute, courts

have repeatedly recognized that the word "any" means "all." United states v. Gonzales, 520

U.S. 1, 5 (where a statue uses the word "'any" without limiting language it must be read to

mean "all"); Motor Lodge Inc. v. Board of Township Trustees, 52 Ohio Op. 257 (1953) ("any"

means "all" or "every"). No authority exists to recognize a "special" category of nonqualified

deferred compensation.

As noted earlier, top-hat plans (like the one here) are not given favorable tax treatment

under the Internal Revenue Code. This is so since Congress recognized that participants in top-

hat SERPs "by virtue of their position or compensation level, have the ability to affect or

substantially influence, through negotiation or otherwise, the design and operation of their

deferred compensation plan *** and therefore would not need the substantive rights and

protections of [ERISA]." DOL Op. ir.tr. 90-14(A)" 1990 WL 123933 at *1 (E.R.€.S.A.) Unlike

pension plans which are heavily regulated by the Employee Retirement Income Security Act of

1974 ("'i"R€SA°`)" the field of nonqualified deferred compensation plans represent a"wi€d west"

of sorts in the tax planning area. There are no rules or regulations governing SERPs.

The judgment of the court of appeals has great general significance also because it

simply allowed the BTA tca substitute its judgment for that of the Shaker Heights Income Tax

Board of Review. R.C. 5717.011 allows appeals from municipal boards of tax appeals created

under R.C. 718.11 to the BTA. The BTA, however, made no suggestion that there was any flaw

in the Shaker Board's findings. Clearly, the BTA is acting in an appellate capacity and simply
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substituting its judgment for that of the Shaker Board is clearly not proper in any administrative

appeal in Ohio.

Finally, this case raises a substantial constitutional question as well. The decision

offends the hiorne-Ruie Amendment to the Ohio Constitution since Shaker's taxing power is an

exercise of local seif-governmente The decision in this case limiting Shaker's taxing power

violates the Ffiorne-Ruie Amendment,

This Court has held time and again that because municipal taxing power is derived

directly from the Ohio Constitution and not from the General Assembly, only other

constitutional provisions and express acts of the General Assembly can limit or restrict that

taxing power. Cincinnati Bell Telephone Co. v. Cfncinnat€, 81 Ohio St.3d 599, 493 N.E,2d 212

(1998). This is because "[a] fundamental power of government is the power to raise revenue.,,

Angell v. City of Toledo, 153 Ohio St. 179, 182, 91 N.E.2d 250, 252 (1950). The decision of the

court of appeals thwarts this fundamental power.

If allowed to stand, the decision of the court of appeals would seriously harm municipal

tax collection. Since no rules or regulations govern SERPs, such plans could easily be designed

to undermine the municipal income tax base. For example, a SERP could be designed to allow

an executive to defer all of his wages until retirement. Would those wages be pensions too?

Further, is it not well established that s°[elxernption [from tax] is the exception to the

rule and statutes granting exclusions *** are to be strictly crsnstrued[?]6, National Tube Co. V.

Glander, 157 Ohio St. 407, 105 N.E.2d 648, (1952) paragraph two of the syilabus. This is so

since statutes that allow an exemption from tax is "pn derogation of equal rights."
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Andersot^IM^^tbie Partnership v. Levin, 127 Ohio S#,3d 178, 2010-Ohio-4904 at ^16. The

decision here therefore implicates equal protection as weII.

In sum, this case puts in issue the importance of preserving the uniformity of taxation.

To assure such uniformity, this Court must grant jurisdiction to hear this case and review the

erroneous and dangerous decision of'the court of appeals.

STATEMENT OF THE CASE AND FACTS

This case arises from a decision issued by the Income Tax Board of Review for the City of

Shaker Heights ("Shaker Board"). It is a tax case where Taxpayers, William E. MacDonald III and

Susan W. MacDonald appealed a Ruling issued by the City's Tax Administrator, the Regional

Income Tax Agency ("RITA"), concerning an assessment of additional tax due for tax year 2006.

The wages at issue are solely attributable to William E. MacDonald's ("Taxpayer")

employment. At all relevant times, Taxpayer was a resident of the city of Shaker Heights, Ohio

and employed by National City Corporation ("NCC") located in the city of Cleveland, Ohio. As

part of his overall compensation package, Taxpayer had been selected to participate in a

nonqualified deferred compensation plan set up by NCC which it termed a "Supplemental

Executive Retirement Plan (`°SEP,PS'). (Appx. at 14.) Taxpayer retired from NCC as Vice-

0hairmars on December 31, 2006. Upon retirement, Taxpayer's SERP wages were included in

his total taxable qualifying wages for city tax purposes and reported in Box 5 of his Form--WW2e

Those SERP wages totaled $9,107,013.

Taxpayers filed their 2006 joint city tax return paying city tax on amounts reported in

Box 18 of T"^xpayer"s Form W-2 7Cotaline $5,459,598. Thereafter, Shaker's Tax Administrator,
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RITA, assessed additional tax due based on the amounts reported in Box 5 of the Form W-2

totaling $14,566,611o Taxpayers ^ppeaeed the assessment to the Shaker Board. (Appx. at 15.)

Before the Shaker Board, Taxpayers argued that the SERP wages were not subject to city

tax because the deferred compensation constituted a "pension" under Shaker's income Tax

Ordinance and therefore is exempt from city tax. Id.

The Shaker Board rejected Taxpayers' arguments finding that "Chapter 718" "controls

what is taxable [a income" for city tax purposes and that state law requires Ohio municipalities

to tax wage income on "the basis" of "qualifying wages" which is "the amount calculated and

reported in Box 5 of [the] Form W-7." (Appx. at 7.) The Shaker Board noted that "qualifying

wages" "includes amounts attributable to a nonqualified deferred cbmpensation plan" "unless

such amounts have been exempted from tax by [] municipal[] [] ordinance or resolution" and

"since Shaker Heights has not enacted any resolution or ordinance" "that exempts nonqualified

deferred compensation" "from its income tax ordinance" such wages were subject to city tax.

(Id. at 7n8.) Taxpayers appealed that decision to the BTA.

The BTA reversed the decision of the Shaker Board despite finding (i) that °°the parties

[were] in agreement that the amount in controversy is attributable to" "a nonqualified deferred

compensation plan, and that such amount appeared in Box 5 of MacDonald's Form Ww2"4 and

(ii) that "s[i)t [was] also uncontested that the city ha[d] not, by resolution or ordinance,

expressly exempted from taxation amounts attributable to a nonqualified deferred

compensation plan." (Appx. at 18-19.) Shaker appealed the BTA's decision to the court of

appeals. A divided court of appeals affirmed the BTA's decis€on. (Appx. 25n42.)
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ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: When appeals are taken from municipal boards of appeal
to the Board of Tax Appeals, the Board of Tax Appeals acts in an appellate capacity and
decisions of the municipal boards are presumptively valid, absent a demonstration that
those findings are clearly unreasonable or unlawful.

As with any appeal, the appellant has the burden to establish the appropriate grounds

for the appellate tribunal to sustain the appeal. And, or course, as with any appeal, the

appellate tribunal may disagree with certain findings of the inferior tribunal.

The problem with the BTA's decision in this case was explained by the dissent. "At no

point does the BTA address the reasonableness of the Shaker Heights Board's findings let alone

address the question whether MacDonald has demonstrated that those findings are clearly

unreasonable. Instead, the BTA acted as if it were writing on a cleari slate." (Appx. at 39.)

Clearly, the BTA, acting in an appellate capacity, may not simply substitute its judgment for that

of the Shaker Board but must evaluate whether the Shaker Board's findings support the result

reached, not whether a different result could have been reached. State ex rel. Celebrezze v.

Envtl. Enterprises, Inc., 53 Ohio St.3d 147, 154, 559 N.E.2d 1335, 1342 (1990) (Resnick, J.,

concurring in part and dissenting in part) (ll[l]t is axiomatic that an appellate court may not

simply substitute its judgment for that of the trial court so long as there is some competent,

credible evidence to support the lower court findings").

Furthermore, as the dissent noted, the BTA gave "no deference to [the] factual findings,

or interpretation of Shaker Heights' city code by the Shaker Heights Board." (Appx. at 38.) ir^

Nus-seabeh v. Zaino, 98 Ohio St.3d 292, 2003-Ohmo-855, 784 N.E.2d 93, 1110s this Court held that

"^^e Tax Commissioner's findings are presumptively valid, absent a demonstration that those

findings are clearly unreasonable or unlawful" in an appeal before the BTA. And in Standards
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Testing Laboratories, Inc. v. Zaino, 100 Ohio St.3d 240, 2003-Oh€o-5$04, 797 N.E.2d 1278, Ifl30,

this Court made cIear that the taxpayer carries the burden `°to show the manner and extent of

the error in the Tax Commissioner's final deterrralnatlon." Why wouldn't these holdings equally

apply to an appeal from a municipal board of appeal to the BTA? The majority's cIaIm that

"deference to a board of review decision is i llogicals;" simply because R.C. 5717.011 gives the

parties the right to submit "addltlonal evidence" is cIearly not a legitimate reason. (Appx, at 32-

33.) See AT&T Cr^^muraic€^^ions of Oh€o,. Inc. v. Lynch, 132 Ohio St.3d 92,2012-Ohaom1975r 969

N.E.2d 1166, 1H 13-15 (noting that "while a common pleas court in an R.C. 2506.01 appeal may

consider evidence outside the administrative record;' it "nevertheless 'performs an appellate

function"').

Propos€tion of Law hloo 2: Nonqualified deferred compensation taxable as qualifying
wages under a municipality's income tax ordinance is not exempt as pension benefits
under the municipal ordinance even where the ordinance does not define the term
fDpensionS9 or "deferred compensation."

Taxable wages for city tax purposes clearly includes wages attributable to a nonqualified

deferred compensation plan unless the municipality has exempted such wages from its tax in

accordance with R.C. 718.03(A)(2)(c). In this case, Shaker has not exempted income from a

nonqualified deferred compensation plan as provided by state Iaw. An ordinance exempting

pension benefits does not encompass wages attributable to a nonqualified deferred

compensation pIan. This is true notwithstanding the fact that the ordinance may not define the

term "pension" or "deferred compensation."

A. Taxable Wages For City Tax Purposes Is Adjusted FICA Wages.

State law requires Shaker and every other Ohio municipality to tax on the same wage

base which is defined in terms of °°quallfylng wages." Arn,5ub. H.B. 95, 150 Ohio Laws 629; R.C.

-9-



718,01(1"I)(10); 718.03. "Qualifying wages" are the Internal Revenue Code 3121(a) wages

without regard to wage limitations adjustled as provided in Revised Code Sections

738.03(A)(2)(a)°(d). So for city tax purposes, taxable wages are the wages subject to the

Medicare tax on wages imposed by the Federal Insurance Contributions Act ({°FlCA").' These

are the wages reported in Box 5 of the federal Form W-2.

B. Nonquallfled Deferred Compensation Is Clearly I=•ICA Wages.

Under FICA, "°wages" are defined as all remuneration for employment includin^ the cash

and the cash value of benefits unless specifically excepted under 3121(a). 26 USC 3121(a).

Nonqs^ai'ified deferred compensation are wages for FICA tax purposes. See Hoerl & Associates,

P.C v. U.S., 996 I".2d 226, 228 (10th Cir. 1993) ("wages paid under a nonqualified deferred

compensation plan. must be taken into account for I"ICA purposes[J").

C. Municipal Action Is Required To Exempt Such Wages.

For Ohio municipal income tax purposes, PFqualifying wages" plainly includes wages

attributable to a nonqualified deferred compensation plan unless exempted under R.C.

71$.03(A)(2)(c), State law permits a municipality to "[d]educt any amount attributable to a

nonqualified deferred compensation plan [from qualifying wages] ... if the compensation is

included in wages and has by resolution or ordinance, been exempted from taxation by the

municipal corporation." R.C. 718.03(A)(2)(c). if the municipality has not exempted wages

26 USC 3101; 3111. The FICA payroll tax has two pieces, social security and Medicare.
The Medicare tax is imposed on the full amount of IRC 3121(a) wages earned; while the
social security portion of the tax is imposed only on wages up to a certain amount.
Since R.C. 718.03 provides that qualifying wages means 3121(a) wages "without regard
to any wage limitations" the municipal income tax is specifically tied to the Medicare
wage base reported in Box 5 of federal Form W-2.
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attributable to a nonqualified deferred compensation plan, that compensation is cIeariy subject

to city tax.

D. When Deferred Amounts Are Taken Into Account For FICA Purposes.

When wages attributable to a nonqualified deferred compensation plan must be

included in FICA wages and subject to FICA tax is governed by special ruies.

Under 26 USC 3121(v)(2)(A), nonqualified deferred compensation is considered FICA

wages and included in Box 5 wages when earned (i.e.P services are performed) unless the right

to receive the wages is subject to a substantial risk of forfeiture. Once services are performed

however, the right to receive the compensation vests and is no longer subject to a substantial

risk of forfeiture and the wages must be reported in Box 5. Treas. Reg. 31.3121(v)(2)°I(a)(2)(ii)e

With some nonqualified deferred compensation plans like the SERP at issue, a modified

timing rule exist where the amounts are not required to be taken into account as FICA wages

until such amounts are reasonably ascertained. Trease Reg. 31,3121(v)(2)°I(e)(4)(i)(A). This is

so even though services have been performed and the right to receive wages is vested, if during

the calendar years deferred, the amounts cannot be calculated because based on factors not

known at that time (like the form of payment, when payments begin, etc).

Deferred amounts are Q'reasonably ascertained" (can be calculated) on the first date the

amount, form and beginning date of benefit payments are known (the resolution date) and the

only assumptions needed to determine the present vaitie actuarial equivalent of that future

benefit is assumptions as to interest rate and life expectancyo Treas. Reg. 31.3121(v)(2)-I(c)(2)p

31.3121(v)(2)-^^^^(4)(i)(B).
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On the first date that amourits deferred are °°reasonably ascertained," employers are

required to take into account (include) the present value of the amount deferred in calculating

FICA wages for that calendar year. Treas. Reg. 31.3121(v)(2)-I(e)(4)(')(A)d 31,3121(v)(2)R1^^^(5).

When taken into account as FICA wages, amounts deferred are treated as wages paid by

the employer and received by the employee; FICA tax is imposed and employers are required to

withhold and remit such tax at that time. Treas. Reg. 31.3121(v)(2)LLI(d)^^^^ 31e3121(v){2)w

I(e)(5)x 31.3121(v)(2)-1(f)(1)e The employer may then claim a deduction for wages paid as welle

This is true for the Ohio municipal income tax too unless (as noted below), the municipality has

specifically exempted nonqualified deferred compensation from its tax.

State Law Also Provides For A Credit Related To The City Tax.

It would be noted that state law requires municipalities to issue a refundable tax credit

under certain circumstances where city tax has been paid on nonqualified deferred

compensation that is not received. R.C. 718.021. The fact that state law mandates a

refundable tax credit is again conclusive proof that state law contemplates taxation of

nonqualified deferred compensation unless it has specifically been exempted by ordinance or

resolution.

The SERP Benefits Are Wages When Reported In Box 5 And When Paid.

In the decision, the court of appeals found that `°[n]otbing in Sbaker[`s] [] code or in

state law clearly indicates whether or not benefits from a nonqualified deferred compensation

plan, such as the SERP at issue here, is a pension.3° (Appx. at 28.) However, the character of the

SERP income as wages never cbanges, There are of course two sides to every deferred

compensation transaction-the deferral side-when the services are performed and the wages
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are deferred-and the payment slde-wh£en those same wages are paid. Because "quaIlfylng

wages°' is tied to FICA wages, necessarlly, it captures the deferral side of'Irhe transaction. The

benefits under a SERP are taxable wages when deferred and taken into account as FlCA wages;

and they remain taxable wages when paid to the Taxpayer. Treas. Reg. 31.3121(v)(2)m1(d)(l)t

31,3^21(v)(2)°I(e)(5);31.3121(v)(2)sI(f)(1). Despite the court of appeals' finding to the

contrary, the income does not somehow convert from taxable wage income when deferred and

taken into account as FICA wages to nontaxable pension income when paid.

G. There Is No 6ASpeclal" Category Of Nonqualified Deferred Compensation.

In finding that the SERP benefits were exempt as a pension benefit, the court of appeals

created a Qsspeclalr" category of nonqualified deferred compensation that was not authorized by

the Ohio General AssembIy, Nothing in R.C. 718.03(A)(2)(c) supports the finding that

municipalities can exempt some forms of nonqualified deferred compensation but not others.

In calculating qualifying wages, state law authorizes a municipality to "[d]educt any amount

attributable to a nonquallfied deferred compensation plan or program described in section

3121(v)(2)(C) of the Internal Revenue Code if the compensation is Included in wages and has by

resolution or ordinance, been exempted from taxation by the municipal corporation." R.C.

718.03(A)(2)(c). (Emphasis added.) "Any" means "all." UnitedStates v. Maxwell, 285 F.3d 336,

341 (4th CIr, 2002) ("Webster's [] Dictionary provides that when the word 'any' is used as a

function word *** the word 'any' means tallatr)* United States v. Gonzales, 520 U.S. at 5 ("read

naturally, the word `any' has an expansive meaning, that is, 'one or some indiscriminately of

whatever kInd[jPDO R.C. 718.03(A)(2)(c) can only properly be read as referring to a/B "arnount[s]

attributable to a nonqualified deferred compensation plan or program." If the Ohio General
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Assembly had intended to authorize municipalities to exempt amounts attributable to some

nonqualified deferred compensation plans, it certainly knew how to use language to indicate

such intent. Nothing in that statute ailaws a municipality to pick and choose which form of

nonqualified deferred compensation to tax or not tax.

H. Decision Conflicts With Wardrop v. Middletown Income Tax Review Bd.

Wardrop v. Middfetown Income Tax Review Bd., 2008 WL 4541996^ 2008-Ohio-5298 also

dealt with a SERP. In that case the Ohio appeliate court rejected the argument that the SERP

benefit constituted a f9pension3° and found that such benefits were subject to city tax.

The court of appeals found that "the language of the ordinance was substantially

different than the Shaker Heights ordinance" as "the ordinance [in Wardrop] expressly stated

that earnings designated as "deferred compensation' were taxabwe.}d (Appx. at 29-30.) This

finding ignores the fact that Wardrop was decided prior to the Ohio General Assembly requiring

municipalities to tax on the same wage base. See Arn.Sub.H.i"3. 95, 150 Ohio Laws 629. As

noted, state law now requires that wages attributable to nonqualified deferred compensation

plans to be taxed unless specifically exempted by the municipality. This particular finding

amounts to nothing more than a judicial red herring.

The court of appeals also emphasized the fact that "'Wordr€xp involved an R.C. Chapter

2506 appeal-not an appeal pursuant to R.C. Chapter 5717.'° (Appx. at 30.) Apparently, for the

court of appeals this means that while the court of common pleas in a R.C. 2506.01 appeal must

give deference to the findings of municipal boards of appeal, the BTA in a Chapter 5717 appeal

is not at all bound by such findings and is completely free to substitute its judgment for that of

the municipal board. However, like the municipal board, "the BTA is [only] a quasiRaudiciaN body
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when discharging its adjudication duties." TBC Westlake, lnc. v. Hamilton Cnty. Bd. o,^^^vision,

81 Ohio SUd 58, 62, 1998-Oh€^^445, 689 N.E.2D 32, 35. The term ""quasi-judiciaI'° does not

imply that such boards possess judicial powers like courts. Moreover, quasiTjudicial bodies do

not have the power to ignore, invalidate, or declare unenforceable legislative directives used in

making quas's-judiciaN determinationse The SERP benefits at issue were cIearly subject to

Shaker's income tax as qualifying wages under R.C. 718.03. The BTA was not free to simply

ignore and disregard that fact.

1. Decision Gives SERP Wages Better Tax Treatment Than Pensions.

Currently and even before state law changed the municipal wage base to qualifying

wages, employee deferrals and contributions to pensions and retirement plans were subject to

city tax. By completely exempting SERP wages from city tax, the court of appeals' decision gives

those wages better tax treatment than pension plans for city tax purposes.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest and raises a substantial constitutional question. Amicus Curiae, City of Cleveland, urges

this Court to accept jurisdiction of this case so that the important issues presented can be

reviewed on the merits.

Respectfully submitted,
Barbara A. Langhenry, Esq., #003883$
Director of Law

By' .,__ ;%'" _,'_':^.._.::::"' 'r-.; -`:•>is;"^^... ________________

,90052^01
Assistant Director of Law
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SHAKERHEIGHTS

INCOME TAX BOARD OF ^EVIEW
CI`T"Y OF SHAKER ^^^GHTSs OHIO

William E. ^^cDonaldS tII, )
Susan W. Mac®onalds )

)
AI^peliants, )

)
V. ) DECISION

ISSUED: AUGUST 8g ^^^^
Regional ^^^^^e Tax Agency, )
On behalf of Robert Baker, )
Tax Administrator, )

)
Appelleep )

In this matter before the Income Tax Board of Review (RGBoard")x Appellants chaIlenge
the final determination issued on February 28, 2008, by the Regional Income Tax
Agency ("RITA°') as Tax Administrator tor the City of Shaker Heights ("Ci#y)„ which
concluded that RITA's income tax adjustments to Appellants; tax year 2006 liability, as
set forth in RITA's change of liability notice of May 8, 2007, were correct and, therefore,
the Appellants' 2006 municipal income tax liability to the City should be calculated on
the wages reported in Box 5 of the Appellant s 2006 W-2., not on t^^ wages reported in
'Box 18, Local wages, Upsp etc, of the 2006 W-2.

This appeal was brought before this Board pursuant to Section 111.2503 of the Cc^dffied
Ordinances (C.Oo) of the City. The Board established Procedura^ Rules for the Board
pursuant to Section 11 1,2501 C,O. at its meeting of June 6, 2008. The hearing in this
matter was held pursuant to said Procedural Ruleso

The hearing in this matter was held on July 9F 2008o A Court Reporter recorded the
proceedings. The hearing ^a.s held in private.

In recognft°son of the cor^^^^ential nature of this matter, this Decision does not include any
specfflc income tax or financial data related to Appellants' specific circumstances. The
Board has found that such specific information is not relevant or necessary to its
Decision in this appeaf,
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Procedural History

'l e On March 27, 2008, the Citys Board received a Notice of Appeal from a
final datermlr$atlon of the City's Tax Administrator, RITA, issued February 28, 2008, filed
on bet#aIf, of William E. MacDonald, lIl (individually denoted as "Appellant") and Susan
W. MacDonald (together denoted as °°Ap,pellants") by their legal ^ounsele

2. On May 9, 2008, the Board sent a letter to Appeltanss® counsel az9Vising
him that the Board had received the Nottee and that the hearing was tentatively
scheduled on July 9, 2008. The letter was sent by tacslmlle, electronic mail and regular
U.& mall.

3. On May 16, 2008, the Board sent a Ietter to legal counsel for RITA
advising hp-r of the filing, sending her a copy of the filing, and notWing her that the
tentative hearing date was July 9, 2008.

4. On June 6, 2008, the Secretary to the Board issued a Pre-hear€r^g Order,
sent by facsimile and regular mail, which ordered the following.

A. The hearing of this matter shail be held on Wednesday, July 9, 2008,
starting at 8:30 a.m.b in Conference Room B, at Shaker Heights City Hall, 3400 Lee
Road, Shaker Heights Ohio 44120.

B. Any additional brief or supporting argument on behalf of Appellant may- ------ - ---- -

C. Any reply brlef or supporting argument on behalf of the Appellee may
be filed with the Secretary and served on the Appellant no later than June 30, 2008.

D. Any reply by Appellant to Appelleers brlef or supporting argument may
be filed with the Secretary and served on the Appellee no later than July 7, 2008.

E. The parties shall file with the Secretary and serve the other party a list
of witnesses that party intends to call at the hearing and any documents or other
materlal that the party intends to introduce into eVidencer other than what the parties file
as part of their prowhearing briefs, no later than July 2, 200&

F. The parties may file with the Secretary a proposed Stipulation of facts,
and any such proposed Stipulation shali be filed with the Board no later than July 2B
2008.

G. The Rules and Procedure for the t-learing attached to the Order have
been adopted by the Board and shall be used to conduct this process, including the
hearing. These Orders and the various dates may be extended or modified at the
discretion of the Board or the Board Secretary.

H. The terrn "served" as used in this Order means actual delivery and
receipt by the receiving party by 4°59 p.m. on the required date by ^^ma€l, facsimile or
E^^.r^^. .^^li`^^^s_ . ._ ... ..- _ _ _.._. - . . . . _ . .. . . . . . - _.

5. On June 13, 2008, the Board received a letter from Appellant stating that
the Notice -of Appeal and attachments would serve as Appellants° brief in response to
the Preheadng Order, paragraph 2.
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^v On June 30, 2008, the Board received the Reply Brief of Appe(lee,

74 On July 2, 2008, the Board received the wftness and exhibit lists from
Appellants and AppelIee,

8. On July 7, 2008, the Board received Appellants' Reply to Appellee's Reply
Bdef.

9. On July 9, 2008, the Hearing iri this matter was heldo After a promhear€,^g
conference held just prior to the start of the Hea(ing, certain stipulations were agreed to
by the parties (which are set forth in their entirety below). At the conclusion of the
Hearing, the Board and parties agreed that the appeal would be decided based on the
pre--filed hdefs and documentary evidence, as well as the evidence and argument
presented at the Hearing, and that no postFheadng hdef^ would be Fled. The Board then
met in Executive Session to reach its decision, which is set forth in this document.

t^sues Presented

The parties agreed that the issues before the Board for determination in this
appeal are as fbllows.

1. Is the Appe8lant;s Supplemental Executive Retirement Plan (SERP), which
ts a nonquaiitiec ceierr^^ compensation pian, a "pension,. as
Section 111.0901 (b) and (e) of the Cfty`s Codified Ordinances?

2. If the SERP is a "pension" under Section 1 I 1.0901 (b) and (c) of the Citys
Codified Ordinances, does the Ctt)(s exemption set forth in that section apply only to
payments made to Appellants under the SERP or does the exemption apply also to the
amount stated in Box 5 of Appellant's 2006 Form W62; which represents the present
value of the portion of Appellant'^ SERP benefit that was not previously reported?

Standard of Proof

The Appellant must show by a preponderance of the evidence and by the
applicable rules of law that the issues before the Board should be answered in the
atttrrnative in order to prevail in this appeal.

Stiputattons

10 Pre-filed Exhibits of the parties are admitted into evidence without
objection:

A. Appellants' Exhibits A - I, and
B. Appellee's Exhibits 1 .--- 3.
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2.- Administrative notice is taken and accepted by the parties of the Municipal
Tax Code, Chapter 111, of the City of Shaker Heights Codified Ordlnances.

3. Admln€stratlve notlce is taken and accepted by the parties of the Regional
Income Tax Agency (RITA) Rules.

4. AppellantWilliam F. MacDonald I I I was an employee of National City
Corporation (NCC)l for over 38 years.

5. Appellant qualified for NCC's Supplemental Executive Retirement Plan
(SERP).

6. Appellant'^ SERP Is a r€onqualffied deferred compensation plan.

7. Appellant retired on December 31, 2006.

l^. The present value of the portion of Appellants SERP benefft that was not
previously reported was included in Box 6 of his 2006 Form WM2.

9. On or about Aprll 12, 2007, Mr, and Mrs, MacDonald filed with RITA their
r;/+^iio` ^Tg,li4/GVi^7^5;I,4.s,./.;/., i;;:""i97/D75, ^i ^'"^' %^I.-yi3%riY as

.-/•s/ v'.Gi'°.7/:^C7%-Gf'^` S+.'/rf i,'i'pGtr City•../,,.,
a3 of :.••:'r

' oJI ,,I/, k.,..s, J'ii^'^^.`,4i^^:°e%C^t/;/ ,. ,•./E '/. !., e a+./, S ^ , ,/i^, i •..•.^1,J+, I, +, l, ^:^r+.,+./^ ,+^,J+ , /., I,.n t/, ,. ^S,i' , ,. .::re 5,.,

10. Attached to the return was Mr. MacDonald;s Form W^2 Wage and Tax
Statement issued to him by his employer, National City Bank (NCB).

11, In Box 6 on the NCB Wx2g Mr. MacDonald`s Medicare wages and tips for
Tax Year 2006 equaled

12. The MacDor:alds calculated their tax liability to the City of Shaker Heights
not on the r-ompensatlon reported in Box 5 of the W-2 but on Box 18x Local wages, t€psA
etc..., in the amount of ^ ^ and arrived at a tax liability to Shaker Helghtsf
before payments and credits, of

13. On May 9, 2007, RITA issued a notice to Mr. and Mrs. MacDonald that
their tax liability to Shaker Heights was to be calculated on the wages reported in Box 5
of the W62 and provided a proposed change of tax Ilablllty for Shaker Heights from

to $--.2 --------------,

NGC is the parent of National City Bank ( a ICB"), which is reerred to in Appellant's' Exhibit E as an
afffliated ser^^ce group'° of NCC (see Appendix A of Exhibit E.) NCC and NCB are used interchangeably

in this Decision.
2 The actual amounts set forth in the Stipulation have been left out of this Decision In order to maintain
Appellants` privacy, and each separate amount is represented by a le#ter. It shouid be noted that the
amount represented by "A" is substant9al&y greater than the amount represented by xiB" (i.e. more than 2.5
times greater) and, therefore, the amount represented by pD" is substantially greater than the amount
represented by #C" (i.e. rnore than 3 ti¢^es greater).
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14. A final determiraation by RITA was issued to the ^^^Donalds on February
28, 2C^0&

Firadtngs of Fact

1. The Board accepts the Stipulations agreed to by the parties and
€ncorporate-s them into th^^sp, Findings of Fact. There is no dispute as to the amounts of
money actuaIEy stated in the Stipulations, on Appellant's Wm2 Form, and in the
Appellants° Tax Forrn for 2006 and RITA's change of liability, which amounts are not
stated in this Decision.

2. As to the letters provided by AppeIlant as Exhibit G dated July 16, 1993
and September 29, 1993, which AppeIlant asserts are relevant to this appeal.

A. The relevance and probative value of these letters to this appeal are
questionable due to the t"oIlowlng.

(1) The first letter is seI^ ^erving, in that it Was prepared on behalf of,
among other clients, National City Corporation (NCC), the former employer of the
Appellant and the entity funding the Appeilant'^ SERP.

(ii) The second letter was prepared by the Tax Administrator for the City of
Cleveland, which is a member of the Central Collection ^g.ancy (CCA)9 and as such it is
not binding on the City of Shaker Heights, the Regional Income Tax Agency (RITA), or
this ^^ard.------------------------------

--------- ^iffY °^he ---^^^ ^^66- --r^^^^^ s---pe---clfic -^ffl^-- asks CCA for a review of "our
interpretation of the CCA Rules and ReguIations." Thus, these letters did not review
whether the issues and conclusions in the letters apply in mafter^ subject to the
ordinances of the City of Shaker Heights or the rules and regulations of RITA.

(iv) Both Iefters are dated prior to the 2004 change in State law referenced
in Appelfante initial bdefe at p. 7, when "[elffectlve January 1, 2004, the provisions of
H.B. 95 became applicable (and) ...[^]ursuar€t to H.B. 95, nonqualified deferred
.compensatlon reflected in Box 5 of an Individual's Form Wm2 became subject to
municipal income taxationes Thus, these letters preceded in time the change in State law
that mandates that cfties use the amount stated in Box 5 of an individual's Form Wm2n
which included the Appellant's SERP amount, as the basis for the application of
municipal income tax.

B. If the letters are relevant and probative to some degree, tI"aen,
(i) The letter dated July 16, 1993 on behalf of NCC states as to

"Supplemental Retirement Plans', such as the AppeIlarit'^ SERP: "Conclusion: First,
there is no employer or employee contribution to tax while the individual Is employed.
Second, the payments received after termination of employment would be considered
-pension income, and thus excepted from tax," However, the City is not, in this case,
attempting to tax either
retirement payments. The City is attempting to tax the premretlrement present value of
the Appellant's nonquali^ed deferred compensation plan 'as set forth in Box 5 of the
Appellant's W-2, pursuant to State law. Thus, Exhibit G is silent on the issue before the
Board.
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(li) The Ietter dated July 16, 1993 does not refer to nonquallfled deferred
compensation plans as pensions. It does, hrawever, assert that uthe payments received
after termination of employment would be considered pension income, and thus
excepted from tax."

3. As to the letters provided by Appellant as Exhibit H dated July 26, 1396
and October 31, 1995, which Appellant asserts are relevant to this appeal:

A. The relevance and probative value of these Ietters to this appeal are
questionable for the same reasons Igsted in finding no. 2, above.

B. If the letters are relevant and probative to some degree, the letter dated
October 31 R 1995 simply states that '°under current ordinance and regulations ^C,'A Will
not tax unfunded, nonqualified deferred oompensat!on pIans.P° The letter does not
explain on what basis the plans are to be exempt from municipal taxation or whether the
benefits under these plans are considered to be °`pens9ons.»

4. The Internal Revenue Code does not define "penslon.°e

5. The federal Employment Retirement inr-or^^ ^ocurity Act (ERISA)
definition of pension includes nonqualified deferred compensation plans, according to
testimony on behalf of Appellants. However, the same witness stated that the ERISA
defflraltlor^ of pension would also IncIude tnae deferred compensation plans in which the
%i;rqpi^%y', i, .i d'.f+xi'me is Ci.tJii..y wi%v'e.i:':'',.d .re the em,, if1yee s pi[i;;..- ------ --------------------- - -----

& The AppeIlant'^ SERP is an unfunded promise to pay by his former
employer, NCC. When the amount is fixed, determinable, and not subject to forfeituree
at the time of the employee;s retirement, the present value of the entire benefit is
included in Box 5 on the employee's Wm2 for that year. The benefit could be paid as an
annuity, as the Appellant decided to take it, or as a lump sum. The form of payment
chosen by the employee does not affect the amount that appears in Box 5 on the W-2.
No actual payments were made to the Appellants in 2006. Payments began in 2007.

7. The Appellant was always aware of the SERP to which he was entltlerl.
He was aware that the longer he worked for NCC the greater the benefit under the plan.

B. Appellant, Mr. MacDonald, was a resident of Shaker Heights at least until
December 27, 2006.

9. According to testimony at the hearing. of this appeal, the Shaker Heights
exemption language in Section 111.901 C.O. is very sirnilar to the language of many
other cities in the State.

10. Cleveland's CCA has notified Appellants that Cleveland's ordinance does
not exempt Appellant's SERP from taxation when included in Box 5 of Appellant's 2006
WnZ
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11. Testimony at the hearing ^dentffled the City of Findlay, Ohio as possibly
the only or one of a very few cities that has specifically exempted nonqualified deferred
oompensation plans frorn local taxation since 2004,

12. No evgder^m was presented that indicated that Appellants were
discriminated against or were otherwise singled out for taxation of these particular
benefits.

Concfusions of Law

1 e There _s no dispute that no payments were made to Appellants under the
SERP until 2007t Whether such payments are taxable by the City or not is not at issue
in this case.

I There is no dispute that, Appellant's SERP was not specifically funded by
National City Corporation prior to Appellants retirement and that none of Appellant's
cash salary was deferred to fund the SERP; however, whether Appellant's SERP was
funded or not funded p(ior to retirement, andlor whether ft includes deferred cash salary
payments owed to Appellant, are not relevant factors in determining whether the
Appellants should prevail or not in this appeal.

I There is no dispute that, as a matter of pollant`s SERP is a

United States [ntemal Revenue Code (`slRC"), and that, once the amount of the SERP
was fixed, determinable, and not subject to forfeiture, the present value of the portion of
Appellant's SERP benefit that was not previously reported was included in Box 5 of
Appellant's 2006 Form W-2.

4. State law, and in particular, Chapter 718 R.C.A controls what is taxable as
income by the City.

5, Chapter 718 was amended by the General Assembly through House Bill
95, which amendments went into effect for tax years beginning January 1, 2004e

6. Chapter 718 requires that local governments use the State's definition of
"qualifying wages" as the basis for applicabon of any local income tax, (Section 718.01
(F) (10) R,C.)

7. 'Qualifying wages'° under Chapter 718 is the amount calculated and
rp-porte€t in Box 5 of an €ndividual's Form W-2, which is the Medicare wage base, as

--._su^^ - amQ€^i-t __^^^I^€d^%_^^no ^€nts--.-_a#t-ri^^t.a-b1^
nonqualified deferred ci^mper^sat^or^ plan as described in section 3121 (v) (2) (C) IRC,
unless such amounts have been exempted from tax by a municipality by ordinance or
resolution. (Section 718.03 (A) (2) (c)). -
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8.. Section 718.01 R.C. provides as tollowsa
(E) The IegIsiative a€athor°rty of a municipal corporation may, by ordinance

or resolution, exempt from wlthhrslding and from a tax on income the following:
(2) Compensation affributable to a nonqualified deferred compensation plan or program
described in section 3121(v)(2)(C) of the Internal Revenue Code.

^o Section 718.03 R.C. provides as follows;
(A) As used in this section: (2) 3x^ualiyi€^g wages`= means wages, as

defined in section 3121(a) of the Intemal Revenue Code, without regard to any wage
llmltatlons. adjusted as followso (c) Deduct any amount attributable to a nonquali^^^
deferred compensation plan or program described In section 3121(v)(2)(C) of the
Intemal Revenue Code if the compensation is lncluded in wages and has, by resolution
or ordinance, been exempted from taxation by the municipal corporatione

10. Section 718.03 (A) (2) (c) R.C. allows the deduction of "any amount
attributable to a nonqualified deferred compensation plan or program," ff the
compensation "hasf by resolution or ordinance, been exempted from taxation by the
municipal corporatiora!

11. . There is no dispute that under Ohio law, the present value of Appellant's
SERP at the time of Appellants retirement, as a nonqualified deferred compensation

-----------------------------------
W-2, becoming the requisite basis for application of the Clty°s income tax, unless an
exemption permitted in Chapter 71 8 R.C. applies,

12. Shaker Heights has not enacted any resolution or ordinance since the
adoption of Section 718.03 R.C. that exempts nonqualified deferred compensation
included in wages from its income tax ordinance.

13. The relevant Shaker Heights income tax ordinances were enacted in
1966, long before the current version of Section 718.03 R.C.

14. Section 111.901 C.O. sets forth the, ex6rnptlor^s ftom the City's income
tax, as fbilowsa

111.0901 SOi.)RCES OF INCOME NOT TAXED.
The tax provided for herein shall not be levied on tl~ie. tollowirig.
(a) Pay or allowar^^^ of active members of the Armed Forces of the United

States, or the income of religious, tratemal, charitable, scientific, literary or educational
-institutions to the extent that such income is dartved from tax exempt real estate, tax
exempt tangible or intangible property, or tax exempt activlties,

(b)- ^oor- -relief,- unemployment lnsurance- benefits, old age pensions -or similar
payments lncl€ading disability benefits received from local, State or Federal
govemmentso or charitable, religious or educational organizations.

(c) Proceeds of insurance paid by reason of the death of the insured, pensions,
disability benefits, annuities, or gratuities not in the nature of compensation for services
rendered fr^rn wtiatever source derived.
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(d) Receipts from seasonal or casual entertainment, amusements, sports events
and health and welfare activities when any stich are conducted by bona fide charitable,
religious or educational organizations and ^ssociatt^ons,

(e) Alimony received.
(f) Personal earr^ir€gs of any natural person under eighteen (18) years of age.
(g) Compensation fbr personal inju(^^ or for damages to property by way of

insurance or otherwise.
^h) Interest, dividends and other revenue from intangible property.
1) Gains from involuntary conversion, cancellation of indebtedness, interest on

Federal obligations, items of income aImad} taxed by the State of Ohio from which the
City is sp^cifically prohibited from taxing, and income of a decedent's estate dudng the
p^dod of administration, except such income from the operation of a business.

0) Salaries, wages, commissions, and other compensation and net profits, the
taxation of which is prohibited by the United States Constitution or any act of Congress
limiting the power of the States or their political subdivisions to impose net income taxes
on income deraved from interstate commerce.

(k) Salaries, wages, commissions, and other compensation and net profits, the
taxation of which is prohibited by the Constitution of the State of Ohio or any act of the
Ohio General Assembly Ilmlting the power of the City of Shaker Heights to impose net
Income taxes.

15. Section 111.901 CoO, does not speclfically exempt amounts included in
wages that are attributable to a "nonqualified deferred compensabon plan or program"
described in section 3121 (v) (2) (C) IRC.

- ------ ^- .------------- ===========- --------==---=-=_
M According to testimony at the hearing of this appeal, the Shaker Heights

exemption language in 8ect€on 111.901 C.O. is very similar to the language of many
other cities in the Statea The NCC letter in support of Appellants dat^d June 14, 2007
(Appellee Exhfbit 3), states that Shakees and Cleveland's exemption language are
wxvirt€^^lly identical<" Testimony at the hearlng also confirmed that Cleveland's CCA has
notified Appellants that Cleveland's ordinance does not exempt Appellant's SERP from
.taxation when lncluded'ln Box 5 of Appellant's 2005 WW2. Testimony at the hearing also
Identified the City of Findlay, Ohio as possibly the only or one of a very few cities that
1^ae, specirically exempted nonqualified deferTed compensation plans from local taxation
since 2004ti The Board finds that these facts are relevant to the extent that they bndlcate
that at the time the Ohio General Assembly enacted the current version of Section
718,03 through 1-i3. 95, local income tax laws in Shaker and Cleveland, as well as in
other cixies around the State, already exempted "pensions and similar retirement
payments." However, ttie Gerierai Assembly did not specifically refer, though it could
have referred, to "pensions and similar payments" in describing the exemption a
municipality could adopt for any amount attributable to a nonquallfied deferred
-compensation plan or program described in section 3121(v)(2)(C) of the Internal
Revenue Code.

17. The Generaf Assembly specified the language of exemption that local
^ovemment^ were to use by ordinance or resolution if they wanted to exempt such
benefits from tax. The plain language of Section 718,01 provides that a municipality
may by ordinance exempt from taxation the following: "compensation attributable to a
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nonqualit^^d deferred compensation plan or program ^^sr-ribed in section 3121(v)(2)(C)
of the Internal Revenue Code."_ The language in Section 718.03 is almost identical.

18. Chapter 718 R.C. and SeGtion 111.901 C.O. must be interpreted in their
plainest meaning, if possible, without lengthy fact finding and legal argument as to
whether a nonquai^^^ deferred compensation plan benefit as set forth in Box 5 of a Wm
2 at the time of retirement is or is not a "pension or similar payment°" or othervvise falls
within the wording of the City"s ordbr€ance. ^^^aiiy, the language used by the General
Assembly has not been incorporated Into the City(s exemption language, either before
H.B. 95 was enazted in 2003 or since. Thus, the City did not speciticaily exempt
^^^qu^^ified deferred compensation plan benefits under the IRG from taxation, efther
before or after passage of the current Chapter 718 R.C. The City would have had to
enact legislation after the effective date of the current form of Chapter 718 R,C.,
amending Chapter 111 C.O. to include the specfflr, language of Chapter 718, in order to
exempt this specific type of qualifying wages from taxation.

19. Even if it is assumed that the G ►ty did not have to amend its ordinance
and specifically use the language in Chapter 718 R.C. in order to exempt nonquatiFied
-rfeferred compensation plan benefits from taxation under the City's ordinances, the
Cit)(s exemption in Chapter 111 C.O. of "pensions and similar payments' and the
"proceeds» from pensions, does not include Appellar$t`^ SERP benefit set forthh 'in his
2006 W-2. - - ---- ---- ---------- -=-^-eneTit is , moRgaa ea " AI
compensation plan benet"^ts included in Box 5 of the 2006 Wri2 was not an amount that
had been paid to AppeIlantsy rather the amount was the port€on of the present value of
the Appellants^ SERP that had not been previously reported, and that was, at the time of
its reporting, known, fixed and not subject to forfeiture to the benefit of Appellant. It was
not a pension as that term is commonly used, which is a payment of retirement benefits
-after retirement.

B. - Second, the amount an the Ww2 had not yet been paid to Appellants and
Appellants had not received any proceeds from the benefit. Section 111.901 C.O.
exempts payments or proceeds from pensions.

C. Appellants argue that the words °`proceeds of° found in Section 111.0901
(e) applies only to the first item, namely, x'...insura^^^ paid by reason of the death of the
irasured," and not to the word "Epension," However, this does not change the legal
conclusion that the common understanding of the word mpension" contemplates
payments made in some for€n to the employee. Thus, there is no legal need to refer to
the "proceeds'° of a "perision°"} the word ftsei^ contemplates payments made to a former
employee.

^^. ^^pf^llar€tsl° .argqMpnt tnat the.City°s exempti^^ ordinance a1oes. exempl
Appellant9s SERP amount stated on his W«2 t'ails to distinguish between pension
payments (which are exempt from"Shaker Heights income tax) and the employer's
actions by which it funds or commits itself to fund these pension payments, as explained
below:

10 of 12
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A. At the and of 2006, N^C committed fts general assets to the payment of
Appellant's SERP. It is the present va1ut-, of that commitment (which is found i^^ Box 5 of
the 2006 Wa2 Form) which constituted income to Appefiarats subject to the Cit)'s income
tax.

B. The employer has the option, when it corrirriits itself to these future
payments, to set aside specific funds for this purpose, thereby giving to the employee a
secured claim if the future payments are not made, or the employer may simply commit
its general assets to these future payments. The latter is what NCC did as to tlie
Appellant's SimRPe In either case, the present value of these actions (as found in Box 5
of the Wa2 Form) is income to the ernplOyeO Llr^dp-r State law and, therefore, under the
City's income tax ordinance.

C. Appellants argue that this cannot be corr€pensatinn to Appeiiant, since no
9ecash" was ever deducted from his monthly pay checks to fund the amount stated in
Box 5. However, Appellant's "payrnents" to create this fund took place by his previous
ongoing service to NCC. As a senior executive, Appellant had the contractual right to
SERP benefits if and when he completed his time and other requirements set out In the
NCC SERP program. Thus, with each month of service to NCC, Appellant, by his
employee services, was "paying" for his contractual rlght to get those SERP benefits
following his retirement.

D. This "deferred" compensation continued to accrue in Apgellant°s favor until
the end of 2006 when, in fact, its present value, shown in Box 5 of ^is Ww2g was actually
recognized as due and owing, thou^i^ as_^^:t__yr^pais^ ar^dx thus, is income subject to the

e
E. Appellant chose to use that "°Sncome" to purchase a joint life annuity. But

Appellant had tl^e option to take this sum in cash, empl^asi^lng that it was deferred
compensation to which Appellant was now entitleda

21. The federal ^moving statutd° prohibits the taxation of retirement benefits of
nonmresidents, which are defined, according to Section 114 of Title 4 of the United
States Code, as the income fmrn a plan under section 3121 (v) (2) (C) IRC, if such plan
is part of a s6ries of ^edodic payments or is a payment received after termination of
employment (ref. Appellants' Notice of Appeal, at pp. B-9.) Appellants claim in their
Appeal statement that taxation of the amount included in Box 5 of Appellant's 2006
Form Wd2 sviolates; the federal ^oVing statute (4 U.S.C. Section 114). As discussed
above, the issue before this Board does not involve the taxation of such payments.
Thus, the evidence and argument presented does not demonstrate that the federal
moving statute prohibits the City fmm taxing Appellant's SERP amount set forth in Box
5 of Appeliant°s 2006 VJ92.

22. The Board therefore finds that the Appellant's SERP as set forth in Box 5
-----of .Appellant'^ 2006_Form-.W-2.. ^_.... ' .--._

A. is not a "pens€on" as that term is used in Section 111.901 (b) or
°l 11.901 (c) C.O.

B. is not a pension payment, and is not proceeds from a pension, as
those terms are used in Section 111.901 C.Os

11 of 12
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C.
11 1.901 C.O.

is not exempt from taxation under any other Ianguage of Section

21 The Board also finds that taxatoon of the amount in^^^^^^ in Box 5 of
AppeIlantas 2006 Form Ww2 does not violate the federal moving statute (4 Uo&C.
Section 114.)

Wherefore, this Board finds that by a preponderance of the evidence and lawP the
amount included in Box 5 of Appellan#As 2006 Form W-2 related to his SERP is taxable
by the City as income, and is not exempt tmm taxation under Secfion I 11.901 C.O. or
any other law, and that Appellants_ appeal to this Board is denied.

Approved this ^^^ of August, 2008.

Robert Zimmerman8 Chairperson

Anne Cannon, Member

Morris Shanker, Member
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Ms. ^argulies} Mr. ,iob.rendtR and Mr. Willi^^^^ concur.

Appellants filed the present appeal seeking to ^^ertum a decision issued by the

city of Shaker Heights Income Tax Board of Review, hereinafter referred to as eghM0Afgz,

which ^ z̀^ed an adjustcnent effected by the city's tax adniinistrator5 in this instance the

Regional Income Tax Agency ("RITA")g' to appellants' jointly filed 2006 municipal income

'^ retum, We ^^oc-eed. to consider this matter upon appellantsg notice of appeal, the statutorily

required transcript C4SMTa^^^ certified by the MBOA pursuant to R.C. 5717e011 , the record of

the hearing convened before this board, and the briefs submitted on behalf of the ^^^^s and

^^^^ curiae.'

The pertinent fwts are generally not in dispute. William E. MacDonald, 111, a

resident of the city of Shaker Heights until December 27, 2006, had been employed by

National City Corporati®n for thixtyu^ight yeam until his retirement on December 315 2006. At

the time of his retirement, MacDonald ^̂ ^ ^^^e-chaiman of National City and qualified for -

benefits under the company's ^on^Coutfibutory Retirement Plan and Supplemental Executive

Retirement Plan ^^^SERP"), See Exso I through 4. ^cDonId elected to receive SERP

benefits beginning in 2007 in the form of a joint and survivor annuity that wil^ cease upon the

see-ond death of either of the Ma^DonA.lds. S,T., Tab I IA at 34-35g Ex, 5. Pursuant to the

' While the city of Shaker Heights established a "boad of tax rasr^eW' to hear and docide appwls involvin^
ch^engm to dwisaoas made by t^ eiV^ tax ^inistm,tor, see S.T, E x, 13, Codified Ordiname Section
("COS-) 111.2501, consistent with 4nguage appearing in R.C. 718,11 and 5717. 011, as wel l as prior decisions
of this boadb we wgl continue to refer to such tribunal ^ a muni^^pd board of appeal (taMBOA").
2 While COS 111.0302 discloses that the `[a]dmi^^strator' meam the Director of Finance," through COS
111.2311 the city a.uffioHzed RITA to admanistm and enfowe the city's income tax paovi^ions, auftrizing it to
^`ssrro th c duties and act with the wAo%ity of the, citybs admiaistra:tora S,Tsa Ex. 13.

Thmigh prior order, two exhiibits anwhed to ft 1^^f fged on behaW of the city of Cleveland were stncker^
from considention. MacDo^^ ^ City of Shaker Hu: (Interim Order, Dec.. 21x 20 143)x BTA No^ 2009mKm1 883y
^meporftd.
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parties' stipulation submitted to the Y030A„ So T.x Tab l 0,^ the present value of MacDonald$s

SERP benefit not previously reported was included in Box 5 of his 2406 ^onn ^-2% entitled

"medicare, wages, and t€psg"F and totaled $-14,566,611 ^ S4 T,Y Tab 1.1D. Appellants joMy. filed,

their 2006 city income tax ^^^^ calculating their tax liability on the amount reported in Box

l^ of MacDonald's Fom W-2, entitled 1o^ wages, tips, etc.," ioe.g $5,459,597.84o S,T., Tab

10.

'.^^eafter4 RITA, aefing as the city's tax admini^^tor3 r^oticed appellants that
,

their tax liability ^ao.dd be recalculated so as to - include as taxab:le income the amount

appearing in Box 5 on Fonn Wm2, resulting in an ln^^e in their city tax. liability ^om

$71,447 to $230,820. Id. As provided for in R-C. 718.11, appellants appealed to the I^MOA.5

presenting the testimony of Patricia M. Emond, then senior vice president with National City

responsible for the management of the company's executive compensation programs, Richard

Toman, a tax att^^^y with National City, and appellant ^William NiacDona€d. The city's tax

adniinistmto^ caUed as its witnesses ^ark Taranto, RITA's assistant dl^^^^^ of tax, and Jim

Neusser, former tax commissl^ner for the city of Akron. The NMOA ultimately denied

s.ppellanis$ obj^on to the tax a.alministatori^ recalculation, concluding the amount included

in Box 5 of MacDonald's Form Wm2 related to his ^ERP benefits was not a pension or

othm-wise exempted from taxation under the cityxs ordinances, that the taxation of such amount

did not violate federal law, and that it therefore ^onstituted income taxable by the city of

Shaker Helghtse

While the "proposed sfipuflatian" are, uns^igned, the parties acknowledged their agreement to their terms
alurin^ the ^OA's heaing. S.T., Tab 11A at 10,

3
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From this decision, appellants ffled the present appeal pursuant to R.C. 5717.011,

where the p^^ were accorded an opportunity to present evidence in addition to that provided

to the ^OAo At this board's hearing, appellants again called Patricia Emond as a witness, as

well as William J. Dunn, a certified public accountua^ certified financial planner, and partner

with Pricewaterha^^^Coopers, Dr. Ray G. Stephens, a professor of accounting, and Thomas M.

Zaino} ^^^er Tax Commissioner of Ohio, the latter testifying regarding AmoSuboH.Bo No. 95o'

Initially, we acknowledge the standard by which our review is to be conducted.

Although the Supreme Court has not yet considered an appeal ffled pursuant to R.C. 5717r011,'

it has reviewed simi.^ar appeals, taken from municipal boud^ of appeal to common pleas cowU

pursuant to R-C. 2506.0 1, commenting in .^^tlak v. Bratenahl (2001), 92 Ohio St,3 d 46, as to

the burden bome by an appellaxt-

"gThe taxpayer, not the village, has the burden of proof on the
natar^ of the income at issue. It is well settled that gs`W^^n an
usessment is cont^ed, the taxpayer has the burden ' ^ ^ * to^^^w
in what manner and to what extent ***" the commissioner's
investigation and audit, and the findings and usessments based
th^mong were faulty and ^con-ecte"8 ^^hn .^ed., Inc. v. Tracy
(1999)^ 87 Ohio Sto3d 337, 339, *** quoting Federated ^pt.
Stores, Inc. v. Lindley (1983)$ 5 Ohio Ste3d 213, 215 4**o
^mthermore, the sTax Cesmmission^^^ ^dings are
presumptively vaUdy ab^cnt a demonstmtion that those findings
ue clearly ^^onabl.e or uil.awfulA$ Id., 97 Ohio St,3d at 339-
340,

5 Si^co we do not find the legislataon discussed by Zaino to be disposi&ive of the outcs^ine of this a.pgeala we
simply note the limftatis^ns which exist regarding this board's ability to aely up^ ^^^^^ evidence to divine
the General ^sembly" s €nt^t in its ^nactment See, genera.lyA Financial In^emn8t,y Co. v. Cargile (1972), 32
Obio Kso, 103. See, aLso, Jack Sa:kW& Lease, Inc. v. Trag (,lWy 14, 1995), BTA ANo. 1 ^^4-M-1 3,
unmportedr mTiamed sub norm Zatud 01&moksfie Pondac; bw. v. Da^ (1996), 77 Ohio St.3d 74.
" For twmbte yem teglxman,^ on or a&a•,lanuary 1, 2Q047 the i^^cra.l Assembly, #^ugh Aaxa.SubILB4 No. 95,
^^^^ Septmber 26, 2003, and un"xffied mfian 156, ^mted kC. 5717.011,, thereby establishing the
Board of Tax Appeals as an ahmmative forum with cta^eurrmt jurisdicdon to hear and decide appeals from
municipal toaWs of ^ppe1 with acg".'^o taxable year. beginning on or after January I, 20M.
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""1'h1.s remonirag is applicable at the municipal ievel "" Id. at 5 1 -
52. (Parallel citations omittedr")

See, also, Marion v. Marion Bd. ofRev. (Aug. 10, 2007), BTA No. 2005-'l`M1464, unreported,

at 3 ("M^en cases are appealed from a municipal board of review to the BTA, the br^den of

proof is on the appellant to establish its right to the relief requested. Cf ,^^^an Alwninum

Corp. v. Limbach (1989), 42 Ohio St3d 121.zs).

:1^ Order tO pr^vi^e fLmding fOr fts municiP^ functions, the city of Shaker

Heights has levied an annual tax `scan a1l salaries, wages, commissions and other

^om.p^nsation[J"' COS 1 11y01g1. and 11100501. WMle it is corstit,itiomOy permissible for a

municipality to impose such a tax, the General Assembly may neverthe1^ restrict such

^uthor^^^ ^

^^Munica.pe tukg power in Ohio is derived from the t^^^
Consti^on. Section 3, Arfic1e XVM of the ^^^^^^^^^^^ the
Home Rule Amendment, confers sovereignty upon municipalities
to `exerci^e all powers of local self-,^ovemment.y As tMs comt
stated in State ex ^el, Zielor^^ v. Carrel (1919), 99 Ohio St. 220,
227, ^ ^ ^ ^ ^^^^^^ can be no doubt that the gmt of authority to
exercise aR p^wcrs of local ^^^ent includes ffie power of
taxatlon."

"However, the ^^^^Wdon also gives to.the General Aswmbly
the power to limit municipal ^g auffioritye ^^on 6, Article
^..^ provides &at `^^]he t^en^ Assembly shall provide for.the
o ` ^^on of cities, and incorporated villages, by general laws,
and ^estdot their power of taxation ^ ^ ^ so as to prevent the abuse
of such powers^ Section 13, Article X,YM provides ffiat 'R]aws
may be passed to lirrdt the power of municipalities to le-vy taxes
and incur debts for local p^ses See Nankl$n v. Hcrr%son
(1 96(3)b 171 Ohio SL 329, ***, fix . Cincinnati Bell Te1. Co. -V;
Ci^ikwti (1998), 81 Ohio StA3d, 590s 602o (Paiallel 'c1tatiohs
omitted.)
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In this regard, the General Assembly enacted R.C. S 19.0 1(F)„7 wlilch provides in

part:

"dA municipal ^orpomt^on shal not tax any of the €ollowl-nge

"(10) Employee compensation that is not 'qualifying wages" as
defined in section ?18o€^^ of the Revised Code[.]$,

Relevant herein, KC. 718,03(A) defines the term "^qwlfying wages"' in the

following manner,

"'As used in this section:

"(2) ^Qua1.^^^ wages' ^^ wages, as defined in seedon
3121(a) of the Intema1 Revenue Code, vfithout regard to any
wage limitations, adjusted as follows:

fIt^^*

"(c) Deduct any amount attributable to a nonqualified deferred
cornpen^ation plan or ^^gram desmit^ed in section 312 1 (v)(2)(C)
of the ^^^ Revenue Code if the ^^^ensat€on is included in
wages and has, by resolution or ordinance, been ^xempted. from
taxation by the municipal corpomt%^n." .

In this instance, the pufies a.= in agreement that the amount in ^on^^vemy is

attributable to MacDonald's ^^^ a non^ual°i.ed deferred compensation plan, and that such

amount appeared in Box 5 of MacDonald's ^onn W-2 entitled g'local wages, tips, etcz" It is

Applicable 1D Iam^^^ ^s begimm'g on or aftea^ ^^uuy I^ 2008, this provision now appears in R.C.
718.0 1 (H)(1 0)o See AzLSub.HoB, No. 24, uncodified soction 3.
8 Consistent wM the ^^^^femeed provision, F.,C, 718.01(E) also indicated that "[t]he ^^^^^^^^^^ authority
of a muna^ipg corporation, may, by oMinmce or xesohition„ e^^^pt from withholding wW from tax on income
the ^`^altaw^^^ ^^^ (2) Compensation attributable to a nonqtWified deferred ^^^mtion plan or progmm
described in s=tia^^ ^ ^^^(v^^)^^) of the In^ Revenue C^^" Applicable to taxable years beginning ain or

6
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also uncontested that the city has not, by resolution or ordinance, expressly exempted from

taxation arno^^s attributable to a ncanquaUfied deferred compensation plan. It is therefore the

city's position tha^ sucb. amounts are taxable.

However, appellants argue that the amount attibutable to National City"s SERP

constitutes a pension which is nontaxable pursuant to ^COS 1110090 1.

"The tax provided for herein shall not be levied ^^i itie folls^wing.

"(b) Poor rel^^^^ unemployment insumnee benefits, old age
pensions or similar payments including disability benefits
received from loca^ State or Federal ^ov^^nts5 or charitable,
z^^^^ous or educational or^anintions.

g£(c) pra^^^^ of insurance paid by reasrsn of the death of the
insured, pensions, di.sa.bifity benefits, armuities, or gratWti^s not
in the natw^ of compen^^on for services rendered from
whatever source derivede"$

The I^MOA re.jected appellants' ^^ann that the National City ^ER-P was a

p^^im holding as foUows o

^W First, such ' benefit" is" iiot 'a 'pen^^onSF T-he nonqualified . . . .
deferred compensation plan' benefits included in Box 5 of the
2006 '^^^ was not an amount tha bad been paid to Appellants;
rather the mnount was the portion of the present values ^^ lhe.
A.ppehant's SERP that had not been previously reported, and that
ww^ at the time of its reporting, Imovvng fixed and not sa.bjea to
forfeiture to the benefit of Appel.anto It was not a pension as that
^ is commonly used, which is a payment of retirement benefits
after retirement.

-PSo Second, the . ^^^^^ on the ^ 2 had n+^^ yet been paid to
App^^lants and Appellants had not -r^iv^d any. pmceed^ from
the b-ene&; ` Section 1 11a00 1 [sk] C.G. ^xemp^- -pay^ots: of
proc.;ed^ ^m pensions.

footnote contd. -
^^ January 1, 2008, this provision r€ow appun in kC. 718,01(E.^I)(b)^ See Aaa^Sut^^H,13. Noo 24,
^^^^^ sedion I

7
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"C. Appellants argue that the words "pr^^^ds o^ found in
Section 111.090 i (^) applies bi^^ only to the first item, namely,
G o.. insurance paid by reason of the death of the insured,' and not
to the word 4pension,' However, this does not change the legal
conclusion that the common understanding of the word Spensi.onQ
contemplates payments made in some form to the employee.
'I"hus, there is no legal need to refer to the 'pr^ceedss of a
`pensi.on"e the word itself contemplates payments made to a
former empioyee," S Xt, Tab 12 at 10.

Appellants assert that the UBOA's characterization of pension is undW^

restrictive and is inconsistent with both the terms and purpose of fh^ National City SERP.

Because the term ^^^ension$' is not defined in the city's tax code, appellants refer to several

other s^^ces'. including a U.S. TreasM regulati^^^' diefionaries^" the testimony of its

witnesses, and the terms, of the SERP itself, when advocating it is a ^ensiom

Patty Emond, manager of National City"s executive compensation program,

testified that National City implemented its SERP in order "[t]o provide competitive pension

benefits to ^^utivesYY^ She explained that SERPs became popular in the 1980s when federal

tax law changes established limits on the ^^^^ of ^^ compensation that could be used in

^^cu1afing benefits for employee pension piaw and, as a ^^^ companies sought ways to

provide benefits through. suppiemenW plawe National City's SERP is wn.sidered a defined

benefit plan where the employer provides a specific benefit or sets forth a specific fonnula

^'Appellants refe to exaaeapl^ 9 set forth in Tressmy Regulation §31 ^312 i (vXc), which describes one particular
type of SERP as a pension.
g' in their briefy appellants ^e that -fflor exmpte, WobstwYs I'hiM Now Intemafioraal Dfl^^nary of the
English lAngwW dafmos Rpension,y in pwt, as ao^e paid under given conditions w a person foliowirag his
r^ement fmm smvi+c^ (as due to ap or dimbgfity) or to dw mzvavie.g d.cpendmts of a pmwn ent€tled to such
pensionr' Similarly, BI.ack's lAw Dkfionary (9* Ed.) de^^ ^^^on" m 'ta] fixed sum paid mga.alarly to a
penssn (or to the penonbs benefic€^ies^ esp, by an employer as a reth-ment 1ene^^'" A^^^lants' brief at
13m14. It is not uncommon for cowU to refer to mch .^'urm when looking to asmibe a d^rinitie^n to ^mmany
and^fmcd woxds. Sm„ ^^& Sunoco> Inc, ^ ,̀^',W Y. Trs^^o Edison Co., Slip Opinion Noo 201 I•Ohea-2720, at
139; ^lobalKnawkdg^ D-aining; L,.L.C. v. ,^vbz, 127 Ohio St3d 34,,2010-Ohio-44I 1F M135ti
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used to derive such benefit. In this instance, a targeted replacement ratio of approximately

60^'̂  of prearet^^ent income was established as the intended benefit, d^^ed by employing a

calculation that takes into consideration salary, bonuses, and total years of service, limited in

part by SOcial. ^^^uritY compensation and MacI^^^^^^ qualified pension plan benefit. See

Ex.. 5,

Emond dLstinguis,^ed the National City SERP from other defwed compensation

progrmns, in place, both qualified and nonm^ua1ifiei,aE indicating that.whil^ National City

withheld city income tax on the foms of dE^fmTed. ^^^^^^gati^n received by MacDonald, it did

not do so with regard to SERP benefits as they were treated by National City as a-n un^^ed

obligation to pay ^^^on benefits to MacDonald, She also indicated ftt National City

reflected its SERP as a pension plan in its 2006 annual report to its sb.^^^^^erso See Eic, 7, at

75-78e Emand's testimony in this regard is consistent with the ^^^^ purpose of the National

City SERP as set forth in section 1.2M

"1 p2 Pumos,e4 The purpoft of the SERP is to provide for the
payment of cerbiin pension, disabiity and ^wvivor benefits in
additim to benefits which may be payable under other ^lms of
the C®rporation. The Corporation iiftn^ and desires by the
pra^^^^^^^ of the SERP to meo^e the value to the Corporation
of the past and present service of employees covered by the SERP
and to encourage and ^^^ ^^^r continued sm-vice tD Ahe
Corporation by making more adequate provision for their fut^^
security tm other pi^ ^^^^ Corporation provideo^^ Exs. 1 and
2.

William Dunn, who testified that he advises companies with regard to the

establishment of ^^^^^ation progamss id.entified ^everal.. .•. f"^^tors iin^^^g the

E^ I^ ^ reprd, Emond tmdiiE^ ^^ ^atio nal Ckt `^offer[ed] a qadified da;ferred comp^^on plan 'whEch
woaxld be the 401(k) ^lan #W allowed for defemIs o-f salary and bonus. We alsr. W no"uafified deferred

9

^^2 1



establishment and tailoring of pension plans over the past U%irty ^ous, e.g.,, economic,

regulatory, employer/employees' goals, as well as the variances amongst such plans. Dunn

indicated that "6pension" is a term unfortunately that is not a term of art, it's a term of common

usage, and as a result different people will call pensions daffer^^ thi^^s."P H.R. at 68.

Continuing, "I would personaJiy say a pension is any plan sponsored by an employer that

provides for postar^^ement income that's designed to supplement their income for lifee ^ Id, at

69, Ray Stevens, a professor of accounft testified that the manner by which National City

reported its SERP was consistent with Generally Accepted Accounting Principles (e^GAAP").

While the National City ^^^ falls within the ambit of a ^on^ualified defermd

compensation plan, we do not find ^uch designation necessarily mandates its exclusion from

the commonly accepted definition of pemion which has not been otherwise li.ntited by the oity,

As the MBOA pomted out in its decision, "fflhere is no disp^e that Appellant's SERP was not

specifically funded by National City Corporation prior to Appellant's retirement and that ii€^^^

of Appellant's cash W^ was deferred to fimd ^^ SERF,'z &To, Tab 12 at 7. V&ere the city

has left the term pensi^ ^^ptm to i^terXetataon, it is appropriate to look to other sources in

order to determine wbat may be considered pension benefits. See, ^^.erarl.;, 'e&op v.

Middletown Income Tax Review Bd, Butler App, No. ^A2047a09a235¢ 2068-Ohio-5298p at. - . .

124 C'lt is beyond d^^pute^ however, that the ^upai.^Wndent of Taxation, who is charged witfi

promulgating zWes and regulations to define and amplify Middletown's tax ordinance, cannot

add to or ^xceed the plain language of the ordinance itself. See, e,g,e Ransor^ & Randolph Co,

v. Evatt (1944), 142 Ohio SL 398, 407^08; City of Ca^^inwti Y. De GoCyer (I969), 26 Ob1^

^ootno^ ^ntd,
compensata^n which allowed ^^ ^eferruls of salary and bonus as wellY uh, and those were allowed in ^xcem of
the limits lmip^sed on the 401(k) plan." HeR.. at 38.

10
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App-2d 178, ^ 81-182^ affirmed (1971), 25 Ohio ^t.2d 1 N.35). Although we rear-h a different

outcome based upon the language employed, consa^ftnt with the approach adopted by the court

in Wardrop5" we need look no ^^^ than the ^enns of ^^^ori^^ City's SERP to dis^ its

purpose, ioe,, "ta^ provide for the payment of certain pension, disability and survivor benefits in

addition to benefits which may be payable under other ^^^^" and the city's tax code to

determine taxable status, itie.xi "fflk^^ tax provided for ^^eiri shall not be levied on ^^^

pensions[Ja Qf. Ladd v. City ofOregon (Mar. 29, 2011), BTA. No. 2008- Kw^37 1, uw^orted.

We conclude that the ams^^^ reflected in Box 5 of MacDonald's F^nn W-2

attributable to SERP payments constitutes a pension benefit and as such is not subject to tax by

virtue of COS ^ 11e090 1. Given out conclusion in ^ regard, we need not reach the oth^

arguments made by appellants. Consistent with the preceding, it is the decision and order of

this board that the decision of the city of Shaker Heights Inco^e Tax Board of Review must

be, and hereby is, reversed.

12 The Wm&op court hold dw `Ito dewr^^ wheta payments made un&r AK Stee1'^ ^^ plan are tmbie
by Midd^^^ven, we need ca1y to examine the language o^^e p^^ and ^ city tax code. Aricle I of the ^ERP
plan atseff ad^ti-fies it as °an ^^^^ dkfiiva^ed c€ampensat^^^ a7angemeazt ntainUtinel by the Company for the
purpose of providing supplemental m#%rement benefits for a ^^led grou^ of management or highly compensated
em.pla^yeesf.]' (Emphasis aldedo) Midd^downF^ code authorizes a tox on dqua^^^^ wages, commissions,
other compensation, and. other taxable income[.]' MCO ^890,03(a)(2). T"rao s,odo defines `othor compensation'
to Lnolude aewninp d^^ignated as ^j^emedcompma•ronvy MCO ^890M(a)(26) (^xpk^^s added). ^ecau^e
the S^RP p€n de=riS^^^ itself as a 'defermd compensation urm.^ement' and Vfiddletaswree'^ ^^^^^^ impose

1I
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I hereby certify the foregoing to k^o a ^e and
complete ^^y of the action taken by the
Bz^d of Tax Appeals of the State of Ohio and
^ntered,^^^ its j €^^ this day, with respect
to the csp^oned matter.

Aeter, Board Secretary

P^^ote coutd.
a tax or^ ^eamga^^ ^^^^ated as ^^^ormsi com^^^^sa^on„5 the iriaE coua^ ^on-wtly cancluded that SERP
payment5 am not exempt from tnunacapal taxation,"' Id. at ^^^ (Emphasis sic.)

12
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A.I^^^ from the Ol^o Board of 'I'ax Appeals

,KTA`I°'.I'x J.

^^ 1) Appellants, City of Shaker Heights, Robert Baker, Tax AdmiaiistraIor, and

Regional Income Tax ^^ncy^ appeal from a decision and order of the Board of °I^ax

Appeals („BTA") finding that the supplemental ^ec-at1ve retirement plan (tinSERP°6) of
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appelleeY '^Villiam E. MacDonald,,UI, ^onstituted a ^^iisgon benefit that was not subject to

tax by the city of Shaker Heights. Because the BTA°^ decision is not imr^^^^^abl.^ or

ufflawful^ we affmn^

Facts and Procedural fli^^^^

^^ ^) The relevant facts in this case ^e undisputed. MacDonald %kras einployed by

National City Corporation ("National Ci^^°,) for over 38 years. MacDonald was a resident

of the city of Shaker Heights until December 27, 20o6, On December 31., 20o6,

MacDonald retired from his em^+1oyment at National City. At the time of Ms retirement,

MacDonald was vice chairman of Nationa.l. City and he qualified for benefits under

National City-°^ qualified retirement plan and SERP. The SERP is a nonqtmlifi^d deferred

compensation plan that was intended tosupple.^^ent the qualffi^d retirement plan.

3) MacDonald r^ec-ived, l^s ber^efit ^om the qualified plan and the SERP in the

^onn of a joint and ^ur-v-lvorshl^ annuity measured by the joint lives of MacDonald and hls

v6fe, ^^^eReey Susan MacDonald. The MacDonalds began receiving monthl^ annuity

payments ln 2007. Those payments will cease upon the death of the last surviving spouse.

MacDonald received no 2oo6 payments under the SERP. However, at the ^^^ of

MacDonald°s December 31, 2oo6 retirement, the present value of his SERP beriefit

became fixed and determinable.

If, 4) The National City SERP was ^^ded before ^^^^onald's retirement and

did not represent a ^^ry deferral. Rather, the SERP, in conjunction with the quahfied

plan, provided an income replacement ratio of alapr+^idmately 6o percent of pre-

retirement income as a. benefit upon retirement, after taking into account the other

benefits r^cei-vable by MacDonald including social security.

flf 5) 't"h^ MacDonalds jointly Med their 2^o6 city an.^on-ie tax return for Shaker

Heights. The present value of MacI)oaaaldf^ SERP b^^iefit not previously reported was

incl^de-d in bOx 5 of their 2oo6 ^o^ . ^ ;;^:edic^e, wages and tlps,e, a^.^. totaled

$^3566,6^ ^. I^e MacDonalds ^alculatea yoo6 city income tax l_i_ability. hased. upon

the amount reported. in^^ox 3-8 of MacDonaldsr ^or-rn ^ ^ d "local wages, tips, etc.s;

^^x.i8 andicat^d an amount Of $5,459b 597

11161 The Regional Income Tax Agency, acting as Shaker flelght°s tax

administrator, issued a notice to the MacDonalds indicating that their 2oo6 municipal tax
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liability would be ^^^ciflated based on the value listed ha bax 5 of his form W- sJ

($-14,5b6,61a), rat^ier than the amount listed in b^xi-8 ($5,459k597)ti Shaker Height^:

sought to tax ^^^o6 the present value of the future montl^^ payments to the

MacDonalds under the SERP. °^lids determination by the tax administrator sigrz^cantly

increased the Mac^onaldsg municipal tax liabflitya T^^e MacDonalds contended that the

SERP benefit was a pension, and therefore, .xempt from mtinicipal taxation purs-uant to

the Codified Ordinances of the City of Shaker Heights (T.0°'s) i.ijL^o9oi. They appealed

the tax admini~trator`s deterinination to the Shaker Heights Income 'I"^^ Board of Review

("board of review").

€f, 7) The matter proceeded to hearing before the board of review. The parties

were afforded the opportimzty to call witnesses, submit evidence, and argue their

respective positions. The board of review found that (:i) the SERP benefit was not a

pension as that term is used in the cityPs income tax ordinance; (2) the SERP benefit was

not a pension ^aymerx.t or proceeds f^^^^i a pension as these terms are i.ised in the city's

income tax ordh-iance; and. (3) the SERP benefit is riot exempt from taxation under any

other provision of the citygs taxing ordanan^e&

8) The MacDonalds appealed the board of r^^ew"s decision. to the BTA

^^^iant to R.C. ^^^^^^iL:Lo The record of proceedings before the board of review was filed

with the HFA„ After the B^°.^. allowed discoveay, the matter proceeded to 1^eahng. Over

a^^^^^ant^^ objection, the BTA permitted the parties to introduce additional evidence at

the heaxinga ^^e BTA reversed the decision of the board of review, finding that the SERP

^^^efit -€^as a pension, and therefore, not subject to municipal tax under C.O. iiieog^oi,

g59) Appellants appeal, ass.gn1ng the following errors:

[1,1 1'^^ Board af Tax Appeals erred when it found that the
amounts attribtitable to the Appellee`s,Wflharn E. MacDonald
III ("MacDonald"), non-^^alified deferred compensation plan
constitute a, pension ^enefiL and are not subject to tax by the
City of Shaker Heights as a "pension".

[II.] 'fhe Board of Tax Appeals erred in allowing the
introduction of new evidence and new witnesses, and
conducting a de novo re-Aew of the decision of the Shaker
I-teights Municipa;. Income Tax Board of Review, when the
Appellees, Wdliam E. MacDonald, I.tI and ^^an W.
MacDonald were afforded every ^^^ortu.riity to introduce
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witn^^ses and test;^on^ ^efore the Shaker Heights MurAcapal.
Board ot .R.^^ewo

Legal Analysis

4

(I 10) An appellate court reviews a decision of t^^ .BT.A. to deter =^ whether it is

reasonable and lawftfl. R.C. 5717y049 HEV, L.L.C. v. Cliyahoga t:`Yo Bd. of.^evisio^, 124

Ohio St.3d 481, 20low Ohios687x 1( 1;^; Cousino Coristre Co, v. Wilkins, ^^^ OhiO St.3d go,

2oo6-C^hio-i62, 110. "It is well settled that [an appellate] ^^-urt will defer to factual,

detem-iimtions of the BTA if the record contains reliable and probative SuPport for

them.'t St^ongszfidle Bd'o of Edn. v. Wilkins, io8 Ohio St.3d 115, :2oo6mOMOm248, T 7;

Amo lVat^. Can Co. v. Tra^^, 72 Ohio St.3d 150^ ^52- (1995)^

A. First Assignment of Error

[^^, 11) Appellants contend in their first assignment of error that the BTA erred in

fmdiiig tha-t the SERP benefit constitutes a pension that is not subject to Shaker Heights

municipal tax. Appellants advance three argiix^ents to support this contention. First,

appellants contend that the BTA erred when it examined whether the S1itR-P benefit

^onsLituted a pension. According to appellants, because a benefit from a nonqualified

deferred compensation plan such as the SERP is not expressly exempted from the

municipal tax under C.O. iateoqw(b) and 11i.ogoi(c), it is by definition taxable. We

disagree.

1112) State law perniits a municipality to tax "qualifying wages." R.C.

718oo:L^^^(i.o). Qualifying wages include amounts attributable to a ^^^qualified

deferred compensation plan unless the murAdpalit^ has exempted that compensation

from taxat^ono The dtv of Shaker Heights has ^^empted. pensions from its municipal

tax. C.O. inzogoi(^) and (c). 'rhe tenn "pensions" is not defined in Shaker Heights

munidpal code. The MacDonalds argued before the board of revi^w and the B^`.^. that a

benefit from a noiiqualified deferred compensation plan such as the ^ER-P is a pension,

and therefore, its v^lue, mi-ist be deduced from the qpxalff^,n.ng^age.. Nothing in Shaker

Heights mtnicipal code or in state law clearly indicates whether or not be^elit^ from a

nonquahfied deferred compensation plan, su^^ as the ^ERP at issue here, is a pension.

Therefore, we reject appellants' argument that the BTA med when it examined wliether

th^ ^ERP benefit constgt-Lites a pension for purposes of CO. i iioc^^oi(c),
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f^, 13) In their second argument, appellants €°ontend that the pension exemption

contained in C.O. nixa^o-t(b) and (e) is limited to payments made to a retired employee

from the employer after retiremento Beca€^se the present value of 1l3^ ^^^ benefit

listed in box 5 of the MacDorald'^ ^^^^ form W-2 t r.fiect payments received by

MacDonald in 2oo6, appellants contend that the
0

benefit is not a pension, and

therefore, it is taxable as quah4ing wages. In stippor°t of this argument, appellants

primarily rely on the testimony of Mark '^^ranto} the assistant tax director for the

Regional Income 'I'ax Agency. Mr. Taranto testified that the cominon ^^^^e and

interpretation of the tenn pension as used in the citys income ordinance is a payment

after retirement.

14) However, the BTA relied upon other testimony p^^^e-nted at the hearing

indicatlaig that ^^^^efits from a nonqualified deferred compensation plan, such as the

SER-P at issue, is a pension. Patricia Edmond, former executive vice president at

Nationa3. Clty, testified that the SERP was intended to provide a pension. Edmond also

stated that National City classified its SE" as a pension in it^ 20o6 ^nn-Lial report to

shareholders. William DwmY a senior benefits pa.r-uier at PriceWaterhouseCoopers

testified that National. Citys SERP was'a pension. In additiori, professor Ray Stephens,

an accounting expert, testified that the reporting of National City's ^ERP as a pension

was proper under general accepted accounting principles ("GAAP°')o

IT, 151 Both, appellants and the MacDonalds presented evidence and advanced

arguments that supported their respective positions. The BTA examined a11 the

evidence presented at the hearing and reflected in the record. Based upon this evidence,

the BTik ^oncluded that the Mas Donal.ds° ^E RP benefit listed in ^^^ ^of their 2oo6 fonn

W-a =.nsi^^ and, therefore, that ^ount must be deducted from the Mac.^onal.ds°

inco calcuiating the taxable quali^g wage. 'U.s determination is not

unreasonable or ur1a^^^

16) Appellants also contend tl'iat theBTA.'s der^sion con17ictsArith Waydrrop, v..

Middletown Income Tax Review Bd., :12th Dist^ No. CA2007-09°235^ ^^o8WOkai.o-5298s

Although the Wardrop case also involved the ^ssue of whether a SERP benefit was

taxable under Middl.etown's ordinance, the language of the otdinax^^e was substantially

€1^^rent than the Shaker Heights ordinance at issue here. In Wardrop, the Middletown
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ordinance P-xpressly stated that ^amings designated as °'deferred compex^sation`° were

taxable. Id'o at 1136. In addition, the Middletown ordinance expressly distinguished tax-

exernpt "pensions°" from taxable g;^^^^ings designated as deferred com^ensataon..Pg Id. at

11 38. Because the SERP plan. at issue in Wardrop described itself as a "deferred

compensation ^^geinent" and because Middletwvyn°s ordinance expressly imposed a

tax on earnings designated as deferred ^omperisation, the appellate court affirmed the

tTial cou:rt°^ judgment that the SERP ^ayrrients were not exempt ft€^m municipal

taxation. 1'hese facts are in marked contrast to those preseiited in this case. Here, the

Shaker Heights ordinance does not expressly tax deferred compensation. Moreover,

Wardrop involved an R.C. Chapter 25o6 appeal-not an appeal pursuant to R.C.

Chapter 5717. For the reasons discussed in connection with ^^^^ants° second

assignment of error, there are significant differences between these two avenues of

appeal. For all these reasons, we find Wardrop distinguishable, and therefore,

unpersuasive.

ITI 171 In their third and final argume-nt in si^^^ort of their first assignment of

error, appellant^ conteiid that the BTA should not have concluded that the SERP benefit

is a pension based solely upon National City°^ characterization and tx°eatm -ent of the

SERP as a pension. We disagree with aptael.lantsa c1iaracterization of the rationale used

by '^^ BTA in arriving at its decision.

;fJ 18) The BTA did not conclude that MacDonalds' SF-RP benefit was a pension

solely ^^^^^^^ National City treated the SERP as a laemion. The BTA°s decision also

notes the testimony of William Dunn who stated that °°a pension is any plan ^po^ored

by an enipl^^er that provides for post-retirement income that;s designed to supplement

their income for lgfe.tr The SERP at issue meets this defmitiono Ray Stevens, a professor

of accounting, also testified that the manner in. which Na-tiona1 City reported the SEMP

(as a pension) was consistent with GAAP. Lastly, the BTA noted that MacDonald;^

SERP benefit was not specifically funded by National City prior to MacI^^nald`s

retirement and that none of MacDonald's cash salary was deferred to fund the SERP

^enefit> The FrA found that all these factors supported its determination that

MacDonald`^ SERP benefit constituted a pension. Because the BTA's decision is not

imreasonabl^ or unlawful, we overrule ^ppellants' first assignment of c:rrors
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B. Second .^^signment of Error

7

1119) In its secoxid a.ssggriment of error, apps:^^ants contend that the BTA erred

by (i) holding a hearing and a1^^^iig the introduction of additional evidence and

additional witnesses that ^otfld have been pr^sen-ted to the board of review; and (2)

conducting a de novo hearing without giving deference to the board of revieVs decision.

We disagree with both of these argu.rrieiitse

(I1 ^^) In support of their argument that the 9FA erred by allowing the

MacDonalds to present additional evidence at Lhe heaiings appellants cite to the process

for an appeal of a "fmal order, adjudi.cat^on.z or decision of any officer, tribunal,

authority, board, bureau, ^ornmi^^ions department, or other division of any political

subdivision of the state" to a coairt of ^^mmon pleas. R.C. 25o&eol(A). Appellants point

out that in an appeal of a board of review decision to a court of common pleas, R.C.

25o6e03 hn-iits the reviewing court's authority to consider evidence outside the

administrative record. However, those Emitatioiis do not exist in an appeal. to the BTA

pursuant to R.C. 05717e^11(4 In fact, upon the afapli^atian of any interested party, the

B'.I".^. is required to "order the hearing of additional evidence, and the board may make

s-Lich investigation caneeming ttge appeal as it cbnsid^^^ ^^operayY R. Ce 5TL7.0.i:t(Q.

tlereg the MaeDonalds requested a hearing before the BTA. Therefore, appellants'

contention that the BTA erred when it permitted the introduction of additional evidence

conflicts wit:ti the express language in R.C. 57174^ii(Q, The BTA did not err by

permitting the introduction of additional evidence,

fT 21) Appellants also contend that the BTA erred by conducting a de novo

h^^ng without giviiig deference to the board of review's decision. In essence,

appeRanl-^ contend that the BTA failed to apply the correct standard of review. Again,

we disagree.

1122) Pursuwit to R.C. 5717o0-ii(C), the BTA may hear an appeal. based solely

upon the record and aq^ evidence considered by the adm-inistrativc- body below, or upon.

application of any interested party, it must set a hearing, permit the introduction of

additional evidence, and "make such investigation ^on^eming the appeal as it considers

p^^per>°" Id. `Me statute does not set forth a standard of review.
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23) Appellants argue for a very deferential standard of review for R.C. 57:^7^011

appeals by again looking to appeals from a ^iinicipal taxing authority to a court of

common pleas pursuant to R.C. Clgapt^^ 25o6. Although a cotat of common pleas may

hold a hearing in an R.C. Cl-iapt^^ ^^^^ ^^^eal-, its review must be ^onf'med to the

transcript of the administrative proceeding unless the appellant satisfies one of the

conditions contained in I&X. 25o6,03, In addition,R4C. 25o6.04 sets forth the standard

of review that the common pleas ^oLut must apply in deciding the a^^eale R.C. 25o6.04

provides:

If an appeal is taken in relation to a final. order, adjudication,
or decision ^ov-ered by division (A) of section 25o6vox. of the
Revised Code, the court may find that the order,
adjudication, or decLsion is -unconstatutieznal, illegal,
arbitrary, capracious$ unreasonable, or urisuppor^^^ by the
preponderance of sta^^^^ntica1$ relfablex and probative
evidence on the wlio1e record. Consistent with its findings, the
court may affinnr reverse, vacate, or. n-iodify the order,
adjudicati^ii, or d.eLision, or remand the cause to the officer or
body appealed from with instructions to eiit^^ an order,
adjudication, or decision consistent witl-i the findings or
opinion of the court. The i-Ludgment of the court may be
appealed by any party on questions of law as provided in the
.^Wes of AppeRate Procedure and, to the extent not ln c^^ct
with those rules, Chapter 2505s of the Re-,-lsed Code.

(:Emph^^^s addeda)

I'T 241 tl:owerer, because R.C. 25o6.o,3 and 25o6o04 contain significant provisions

not in R.C. 5717.^ii, appellants' reliance on these statutes, mid case law involving RX.

Cbapte-T 25o6 appeals, is misplaced. As ^^evioiLsly noted, R.C. 5717eo1:1 ^ontains, no

provision that 1irniLs the g1`.^gs review to -the record developed in 'd^e achrdrAstrad.ve

proceedings below when a hearing is requested. There is no provision in F-Cv 5717-oli(Q

that suggests the B'I'. .r^tist give any deference to a board of review decision. 'l'he IrrA.ps

autl^oiity is not linaited by ^^ress standard of review. Moreover, deference to a board

of review decislon. is illogical when the KC^,^. hears evidence not presented to the board of
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review in conducting its owri adjudication of the app^eal., It is not this court's role to

second-guess the state legislatire`s polic-y reasons for establisMng two different appeal

mechanisms for board of review decisions. We note that the appeal provided pursuant to

R.C. 25o6.o:i is expressly in addition to any otb^^ rernedy or appeal ^rmided by ^awy R.C.

2,5o6.oi(B)e Because the BTA did not err when it pe-rmitted the MacDonalds to antrod-u^e

additional evidence at the hearing and wben it considered that evid^iiee in reachirig its

decision, we ov^^ ^^^^^ants; second assignment of error.

25) Having overruled appellants' two assignments of error, we affirrn the order

of the BTA.

Order affirmed.

O'GRADY, Jes concurs.
'tYA^^, J.B concurs in part and dissents in part,

TYACK, J., co^^urring in part and dissen-ting in part.

J^[ 26) 1 respectfully c€^^^cur in part and dissent in ^^^^

IT 27) Most of the facts in this case are not in dispute. %r:dliam E. MacDonald, tiI

(°9MacDonald°`)^ was a resident of the city of Shaker Heights until December 27x 2oo6a

MacDonald had been employed by National City Corporation for 38 years until his

retirement on t3ecember 31, 2oo6, MacDonald was vice--diaiman and qualified for

benefits under the company's Non-Contributory Re^^ement Plan and Supplemental

Executive Retirement Plan (^^ERF}). MacDonald el.ected to receive ^ER-P benefits

beginning in 2007 in the form of a joint and survivor annuity that will cease upon the

death of MacDonald and his wife. 'Tbe value of MacDonald's SERF benefit, that had not

been previously been reported, was included in Box 5 of his ^^^^ ^ormui W-totaled

$14,566,611. Mra and Mrs. MacDonald filed their 20o6 city income ta with

Stia^^^ Heights, calculating their tax liability on the amot^.^at reported in Box i8 of

For these same reasons, we respectfully find the disseiit°s reliance ^ipon AT&T Crsm^unicatics^^.^ of Ohio,
Inc. v. Ljpach, 132 OIalO St-3d 92r ;^oi2mOIio-i97^ and Tetlack v. .BratenahlP 92 OMo St^^^ 46 (2001.) to be
niispla.cedo Bot^ cases lnvoIved R.C. Chapter 2;,o6 appeals. In addition, we did not hold that appellants
had the burden of ^mof at the hearing before the ETA. Rather, we held that the BTA did not act
^^nalaly or ^mlawMlky in finding that the MacDonalds sat^fied their burden in establishing that the
SEItI'' benefit was a pensiom
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MacDonald's W-,,; " P^i^h totaled $5,459,597.84. It is not disp^.'ted'^^.^.t the sE ^ is a

^a€^n.qaz^.lified de^'e- -npensation plan.

Ji'^.^ 28) The Regional Income 'L"ax .^enr-y (taRI`fA.P")g aefin^ as Shaker I=teightsf tax

adniinistrator„ issued a xiatice to MacDonald that his mtinicipal tax liability woWd be

calculated based on ^^^ ^ Of ^^s W-2 . ^^^.ald appealed to the Shaker Heights .^ico^.e

Tax Board of Review ('S^a^er I=^ei ^^ard") which is a ^^deipal board of appeal

("MBOA"), arguing that the SERP was a ^^risi€^n and was exempt from mimscipal

taxation.

29) The Shaker Heights Board concluded that the amotml i-n Box 5 that was

att^but.able to MacDonald's SERP was not a pension and had not ^^^^^ exempted by

Shaker Heights'Code of Ordinances in.oa^oi and therefore is taxable as it is found in Box

^ of ^acDormld's W-a^ ^.cDo^.ds appealed to the B^"A., ^r^cli reversed and found

that the SERP p^ayr.^e: ^t^.tute a pension and are not subject to taxation. Appellants,

Shaker Heights et ale, then timely appealed to this coti,rt.

Ifi ^^) Coa^^ reviewing a BTA deci^on must consider whether the dedsion was

qg^easonab1e and ^awfal.pg Cuusino Constr, C^6. v. Wilkins, i^^ Ohio St..3d 90, 2^o6-OWOa

z62, T ioa An appellate court wM reverse a BTA decision that is based upon an in^orre€.^

legal canclusione GahannaaJeff^rson .^col School Dist. Bdo of Edn. v. Zaino, 93 Ohio

St,3d 231 (^^o:i)o But `8Whe BTA is responsible for deterrnining factual issues and, if the

record contains reliable and probative support for these ITFA determinadonsRPa cM^ court

^vM affim t^em.. Am. Natlo Can Coo v. :WY, 72 01-liO St,3d 150,:153 CL995)o

' Board of TaxAppeal^ did notfoI^^^ the
proper standard of^ ^

11131) AppeHants° second assigrnnent of error asserts that the BTA improperly

conducted a de novo review of the Shaker Heights Board's decision and improperly

allowed the introduction of new evidence that ^oWd have been presented to the MBOA. I

agme in part. Tlae BTA did not employ the correct standard of review because the

MBOA's findings are presumptively valid absent a demonstration that those findings are

clearly rmreasonab1e or ^awful. However, there is no statiitory prc^^^^ition to the BiA

allowing additional eAdence.
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f^ 32) An appellate court"s scope of re4^ew on issues of law is pl^nary8 including

the issue of whether the court or agency below applied the proper standard of reviews

Bartcla.^ v. State Bd, of-^dm, i.°^o Ohio St.3d 205, 2oo8-0hia--4826, ^ 43.

t^( 331 Appeals from a. MBO.A. inay be made to the county"s court of common pleas

or the BTA, and are ^^vemed by RX. 5717>011 >

Upon th.e ffllng of a iiotic^ of appeal with. the ^oard of tax
appeals, the ^^^iiCipal ^oa-rd of appeal shall ^ertifv to the
board of tax appeals a transcript of the record of the
proceedings before it, together with all evidence considered by
it in connection t^^^ewith. 1- * " The board may order the
4ppeal to be heard upon the record and the evidence certified.
to it by the ad-_rrAnastratorr, but upon the application of any
interested party the board shall order the hearing of
additional evidence, and the board ^iay ^ia1^^ such
investigation ^^^^^ri-Ang f^^e appeal as it considers proper.

11341 kC. 57175011(C). There is .^^'giAdance in the statute as to the staigdard of

^eview. Nor has the Supreme Court of OMo arti.eWated the standard of review by which

the BTA is to measure appeals from a MBOA. This is mostly due to the recent enactment

of R,C. 71&11 in 2003, beginning to apply for the 2004 tax year, which required the

creation of a MBOA in all muria^^^ corporations that impose an income tax. RXs 7i&u.

(135) By examining two sim^ar tax appeal procedures to the one at bar, I believe

we can de-t^rmine the potential staridard of ^evie-vv in this case. The first standard is for an

appeal ^om the OWo Tax Commissioner to the BTA in wksa,cka "the tax ^omrnissionerYs

findings '^^ presumptively valid, absent a demonstration that those findings ^^^ clearly

unreasonable or unlawful.° Consequently, the taxpayer can-ies the burden °to show the

mmir^er and extent of the error in the Tax ^omrnissi€^nergs final det^rminaklon,n " Global

Knowledge Trairdng, LJ-oC. v. Levin, 127 ONO Ste3d 34, 20z0m^'.^hiom44:u, 1 12, quoti-fig

Stds. Testing ^^^oratories, Inc. v. Zaino, i^^ Ohio St.3d 240, 2003--O1AO-5804, I( 30.

The second is for an. appeal from a municipal board of review to a court of common pleas,

which is auth^eized'^y R.C. 9-5o6.oi, and "the court may find that the order, adjudication,

or decision is ^^^onstitutionaly illegal, arbitr^aryg capricaows, unreasonable, or

unsupported by the ^^eponderaigco of substantial, reliable, and probative evidence on the

-Mhol^ record." RX. 25o6.04o
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^^ 36) Anal^ng two cases from the Supreme Cow°t, Tetlak v. Bratenahl, 92 OlliO

Stti,3d 46, 2001-OMO--129, and ATE' Commur^^^^^^ of ^^fo, Inc. v. Lynch, 132 OhiO

St.3d 92, 20,12--01-lio-1975, I believe we are ahie to det^n-nlne that appeals from a

municipality board of review to the Ht A is most analogous to appeals from the "t"ax

Coanmissioner. In Tetlak, taxpayer Josepb. Tetlak challenged the -taxable status the

d%strabutlve- sbare of his S corporation that he argued for the purposes of rnunicipal.,

taxation was intangible income and therefore ^^ernpte See Tetlak genemUy. T^-tl^^

hiilaally filed a protest whi€:h was denied by the tax ad^^^trator of the Village of

Brat^naM wlio stated that the dastribiitiorxs was income from an unincorporated business

entity and therefore taxable by muaicipaliti^^. Id.

111'37) Tetlak appealed to the ^ratenahl Board of Review ivMch upheld the tax

adrnlnistrator°s denial of Tetlak's protest. Id. Tetlak then filed. an admiriistrative appeal

pursuant tO R.C. 25€a6.oi in the corrunon pleas coar. The tnal ^ou..rt found that the

municipality may tax the distributions bait the ;°determhgation must be supported by `tbe

preponderance of substantial, ^ehableg and probative evidence on the whole ^^cordo° R.C.

2,^^)6v04. Finding that the [tax admhiistrato^] did not make such determ;-naki^lig the court

reversed the decision of the board of review." Id. at. 47. 1'be Eighth District Court of

Appeals affirmed the decision and the case went before the Supreme Court. Id1

ff^l 38) The Supreme Court expresses, in reversing the judgment, that deference is

to be given to ^^unicipal.ity when. reviewing an income tax detennination.

I'b.e taxpayer, not the village, has the burden of proof on the
nature of the income at issue. it is well settled tb.at a"wl^en an
assessment is contested, the taxpayer has the burden' * to
show in what ^aiuier and to what Went * * -" the
commissioner's investigation and audit, and the findings aiid
assessments based thereon, were faulty and incorrect." '
Maxxim Med., Inc, v. Tracy (i`^^^)^ 87 OWO St.o3d 337, 339,
72€ .̂^ N.E.2d giLis qi3y quoting Federated Dept. Stores, Inc. v.
Lindley (1.983)P 5 Ohio St.3d 213, 215, 5 OBR 455, 457, 450
NeE.2d 687, 688. Furthermore, the "Fax Conuniss1or^er's
findings are presumptively valid, absent a demonstration that
those findings are clearly ixir^^^^onable or unlawful.' Id., 87
Ohio St.3d at 339-340, 72o N.E.2d at 913-9-14.

This reasoning is appl-icable at the municipal level.

T^^^ak at 51m52.
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(^ 39) From this, I would conclude that the decisions of a MBOA are to be treated

with the same deference as those ol'the Tax Commissioner when appealed. The Supreme

Court twice uses the standards for the Tax Commissioner and specifically states that tl-iis

j;^^^^^i-iirig is applicable at the mtiricipal level" equating the deference given to the Tax

Commissioner and the hurdles z^^^iiired to overcome it as applicable to the Bratenahl tax

adrninistrator or the Bratmiahl Board of Review. .l'd. The case at bar is analogues to the

Tetlak; both cases ^^^^e the taxable status of a type of income by a municipality, the

Brater^^^ Board of Review and the Shaker Heggtit.s Board in both cases concluded. that tlge

income was taxable, both of the ^oardsP decisa^^^ were ^^ertumed up(m appea1. The

difference being the municipalities' boards' decision in 2"etki' was appealed to a conim€an

pleas court as opposed to the BTA. Tetlak emphasis that the taxpayer must overcoine the

tax assessor's findings by sho-Mrig that they are faulty or incorrect and that they are

presumed val°zd absen.t a showing of them being clearly unreasonable or unlawful. Id.

a1[ 40) AT&T Communications aff"umis that, while appeals from a MBOA to a

common pleas court under R.C. 2,o6.^i resemble de novo proceedings, they are not de

novo. AT&T ^^imunacation,i at T 1-34 In ATO" Communa^^^onsg a refund of the city of

Cleveland's h-icome tax was d^iiied by the tax admlnlstrat.or. See AT&T Communications

ger^^rall.y. AT&T appealed to the Cleveland Board of Income Tax Review which affirmed

the refusal of the s^efLmd and AT&T Med an appeal pursuant tO F-C. 25o6,mo Id. Similar

to Tet-l^^ AM-T Communications is a municipal income tax dispute in which after the

MBOA affirms that a.dmirAstrator;s findings the tw^payer appeals to the court of common

pleas.

11 41} The Supreme Court affirmed that the courts of ^onimon pleas exercise

appellate jurisdiction: "[W]hile an appeal tmder R-C. 25o6aoi resembles a de novo

proceeding, it is raot de novao 'I'here are liniits to a court of co^^on. pleas review of the

administratl^^ body's decision. For example, in weighing evidence, the court may not

°blat.antl.^^ substitute its judgment for that of I:l^e agency4 especially in areas of

administrative expert1se.e " AT&T Communications at T 13, quoting Dudukovich v.

.^ or^n.Metro. Hotts. Auth.., 58 Ohio St^2d 202 (19-9)} We find that the BTA may not

conduct a de novo review of a MBOA's findings nor may ta.^.^^ substitute their own

judgment. It is the MBOA not the BTA that has the experi^^ hi the ^^urilcipaliti^^ own
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taxing ordl^^ances. 'I°lzere must be deference given to a MB^"^At^ findings. The standards

that ^nust be employed and. the -disposltlons tlat must be reached are more lirrited than

relief that could be awarded pursuant to a trial, therefore the administrative appeal is

more akin to an appeal ^ian a trial. SeeA^&T Commzintcatiors at 3.4.

(^, 42) Examining Tetlak and AT&T Communications, I wYoWd find that in a

MllOAgs decision appealed pursuant to R.C. 5717o011 to the IYFA, the taxpayer, not the

village, has the burden of proof oii the nature of the income at i sstxeo 7ettak at 51. ^en

an assessment of a tax administrator is contesteds the taxpayer 1ias the burden to sl^-ow in

what ^^^r and to what extent the fmdings and assessments were ^aiiltv and incorrect.

Id. ^^^nore-, an appeal pursuant to R.C. 5717,Oll(C) is not a de novo proceeding, it is

more akin to an appeal than a tfial, there may not be a substitution of judgment, and the

MBOA°s fmdings are presumptively valid, absent a demonstration that those findings are

c1^arly unrea^^iiabl^ or un.1.aw€zl. See Tetlak at 51-52; AT&T Communications at I jL3-14e

^^ 43) Shaker Heights` second assagmnent of error also argues that MacDonald

was precluded from introducing new evidence to the 11'C"A. that could have been introduced

to the MBOA. There is no statutory basis for ttiis argument nor any case law that suggests

the BTA should be restricted in t^s way. The BTA is in ^act required upon the ^^pheation

of any interested party to s°order the hearing of adrllti^rial evidence, and the board may

make. stach investigation ^oneeming the appeal as it considers proper..°° R.C. 5717s01:1(Q.

While a ^out°k of ^^mmon pleas ln an R.C. 25o6,oi appeal ^^ consider evidence outside

the ad^ids-tratlve record, thart authority is llmatedo There is no statutory equivalent in

R.C. 5717y011. See AT&T Communications at. 1 13. We fmd the BTA is able to hear

evidence in a MBOA appeal that coWd have been presented to the ^^^^ Generally,

however, it wot.ld not be in a t^ayer°s interest to purposeLy withhold evidence ftom a

MBOA as the MB®A.°s findings sl^ould 't^e presumptively valid absent a demonstration

they are clearly unreasonable or unlawful.

7'he BTA did not ^ddre.%q the.MBOA`sfindings or presume them as ^^^^^

1144) Examining the B^'.^.`s decision and the Shaker T-lelgbt^ ^oardes decision, I

^oWd find that the propes standard of review was not employed by tlae. BTA wb:^

conducted a hearing with no deference to factual findings, or interpretation of Shaker

HeightsY city code by the Shaker Heights Board. The Shaker Heights ^oard"s fmd:l^s are
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required to be shown to be clearly unreasonable for the BTA to draw a di^^^ent

conclusion. This includes the ^eading, of Shaker :tleaghts° Code of Ordinances ill.,ogt^^

wMe1^ origiiially found ^^cDonald's SERP not to be a pension. and exempt from the

municipal income tax.

e145) I'hougt^ the BTA cites 7'^^lak in its decision, it does not accord any deference

to Shaker Heights Income Tax Board of Rev€eVs fmdings of fact that MacDonald's SERP

is not a pemion. ,),t no point does ttie BTA address the reasonableness of the Shaker

Heights Board's findings let alone address the question whether MacDonald has

demonstrated that those fmd^^ are d^^^^^ unreasonable. Instead, the BTA acted as if it

were writing on a dean slate.

(146) The Shaker l=teight^ Board concluded that the amount report-ed on

MacDonald's Itable to his SERP was not a pension but rather an amount that

had not been ^rel; eported, "and that was, at the time of its reporting, ^own% fixed

and not subject to ^orfeitive to the benefit ^^^^^ellant. it was not a pension as that tema

is commonly used, which is a payment of retirement benefits after retirement." Shaker

^leights Board's dedsions at ioo I°^ie, factual determinations about the ^ER^ lead the

Shaker Heights Board to conclude that it was not a ^ension;

[MacDonald] had the contractual right to SERP benefits if and.
^^^^ ^^e completed his time and other requirer.^ent9 8et: otit in
the [National City] SERP programo "t"hus, with each month of
service to [National City], [MacDonald], by his employee
services, was qq^aying04 for his contractual right to get those
SERP benefits following his retiremerit.

This "deferred" ^ompeasation continued to accrue in
^Ma^Donaldlf^ favor until the end of ^^^^ when, hi ^act, its
pres^it ^ral^.^, shown in BO.^ 5 of his ^ ° actually
recognized as due aaid owing, though as yet

1
. thus,

is income subject to the City's income tax.

[MacDonald] chose to use that °s^^^om. e°" to purchase ^^oin life
annuity. ^iit [MacDonald] had the option to take the sum in
^sl-., emp^si;dng that it was deferred compensation to which
[MacDonald] was now entitlede

Shaker Heiglits Board's ded^^on, at ii.
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1$ 47) These are some of the factual and legal conclusions of the. Shaker I-te-ights

Board that must be presumed valid uffle;ss demonstrated that they are ^ea^ly

unred^^^^able or unlawful.

48) The Bf'A did not ^ea^y address the ^onelmloais of the Shaker Heights

^^ard. Instead, the BTA stated that while the SERP "fa.ls within the ambit of a

nonqualified defe-xred conipensation plan, -we do not fmd such designation necessarily

mandates its exclusion from. the commonly accepted definition of pensione°' BTAs

decision, at ioo The FFA then ^impjy made the determination that the SERP was a

pension. lUs ignored the Shaker Heights ^oardr^ conclusion tha.t the SERP is a deferred

compensation that could be used by MacDonald as proof that the SERP was not a

pension.

(149) The BTA then concluded that "we need look no further than. the tenns of

National CiW^ SERP to d^^em its pu-rpose, i.e., 'to provide for the payment of certain

pension, disabihty and survivor benefits in addition to ^^e-fit^ which may be payable

under other p1ans.3  9> B^'.^. decision, at ii. This fails to address the conclusions and

arguments made by Shaker Heights Board. Again, I find that the B^'.^. did not presume

Shaker Heights In^ome. Tax Board of I^eview°s fmd.in,^s as valid and did not show what

denionst.rat^ those findings to be clearly unreasonable or unlawful.

IT 50) I'lie second assignment of error should be affirmed in part and ov^rruled in

part. Since the majoaity of '^^^ panel does not do so, to that extent, I respectfully dissent

in part.
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William E. MacDonald, TII, et aL,

Appellants-Appellees,

V.

City of Shaker Heights Income Tax
Board of Review et a1s9

Appell.ees-^ppel.lantso

No, z3AP-7i
(BTA No. 2oog-K-iS83)

(REGUL^kR CALENDAR)

^^^ENTEN-MY

For the reasons stated. in the decision of ^^^ court rendered herein on

February 27p ^oi43 appellantsg ^^^^en^^ of error are ^^errtfled, and it is the judgment

anr^ order of tl-^s court that the order of the Ohio Board of Tax Appeals is affirmed. Costs

assessed against appellants.

KIATT an€l. O'G1?-At^Y,.Jo
TYACK, Jo, concurs in part.

ZS JUDGE
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