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EXPLAMATION OF WHY THIS IS & CASE OF PUBLIC OR
TRTEREST AND INRVOLVES & SUBSTORNTIAL

CONSTITUTIONRAL QUESTION

This causz presents seversl critical issues and
gusstions which this court must considsr and
dzcide as they desl not only with *he instant
cagse bhut alsg anv case similar in naturs +that
this or any inferior QCourt might be presented
with. (1) doss Ohio Rules of Evidence Fuls 410

(R) (5), Mandate that counsel for the prosescutor
he physically present tao ba considorsd &
participant and satisfy ths requirement set forth
by this court in State V. Meeds, 2nd Dist. Mianmi

Mo .2Z003 CA 5, 2004-0hio-3577, Which this Lourt

held that Evid.R. 410 (8)(5) clsarly states that
2 defense attorney or an sttorns v For the
prosscutor MUST be a perticipant in the ples

discussions in order for the Hule to apnly,

(2) #s the defendant in any criminasl case is seid
to be presumed inpocent until proven guilty, with
the burden of proof being on the prosszcution and
not the dafense, would the caurt adaitting
statemants that wers preotscted not swifoh *he

proof from the prosscution naow to the
dafanse and now make him guilty umtil he could

orove himsslf innocent, which would prejudica the

defendant and deny him his corstitutional right
to a fair trisl in violstion of both the Chioc and
Stetes QConstitution 9 &8s well as Dus

of Law 7
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(1) 4ia thez instsnt case t is clear that Mr,

4

in plss negotistions
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Poulton did
in which he gava certsin informaetion to Datective
Hittle, wha in turn took said information to Miks
Haddox, whao =2lso in turn made & ples offer for =
iademeanor sssault, A1l of which is supported by
2 record and irrefutable, How thse mnly way that

»

h
e fLourt can say that Mike WwEs not a

Q,

Ha
perticipent is to say that he had fto physically
presant to he considered s participant, which
thﬁory is not supported hy sither Evid, Rule 410

(8 5) or this Courts intmrpation of the Buls as
nended down in State v. Meeds, Z2nd Dist. Miami

Mo . 2083 L& 5, 2004-8hio-3577, lWhich clzarly

ok
o
4]
&
(™)
nx
L]
o
I e
9!
fotx
pat
jud
e
ot

mandats that 8 Prosscutor musi
but dose not mandate that gong bz physically
prasent far the FRule to apply, So thes question
thie Court nseds to decide is what the Dourts
definition of participant is snd ho

renderszd by this Court in State V. HMeeds 1is

zoplied to theg instant case 7
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The grand Jury far (Muskingum County, Ohin
.
i

Mr., Ppoultorn, in

I3

returned an indictment ageins
which Mr. Powlton was char

ged with the following
counts:

gpodly  weapon  during  an

attempt to commlt theft in violstion of B.C.

ious physical harm on anothar

1 r

T
hile ztftsmpting = theft in violaticon of R.G.
1 ) ()

3. ceusing sarisus physical harm to another in

violation of R.C. 250311 (&) {(1):

+. theft of a motor vehicle in vinlation of R.C.

4
2913.02 (&) (1)
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&
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5. being a fsln

i
viglation of R,C. 2923.13 (8) (2);

Indictmant {(01-16-13). Counts ans,

e specifications that & f

e
[
B
i)}
o

talin i r
displayed oy brandished in viclstion of 8.0,
1.145 and  that Mr. Poulton

1

w a
ant affender in viglation of RB.L. 2G4%Y.149



Frior to triszl, the trisl Court ssked the narties

to brief whether certain portions of Mr. Poultans
statemants %o police wes sdmissible under Rulz of
Court faelt the

tain @ favorsble plea. Bg demonstrated thr
viden 9racording of Detecti *
interview of Mr. Poulton (entered =ss Sour
1 ), the Detective informed Mr, Poulton
of the potentiel charges., Mr. Poultsn informed
Mittle that he s information ragarding an
unrelatad drug offense, as well ss an unreletsd
myrdar, Mr, Poulton gave state ng
told by Rittle that he would meet with the
prasgcutor  to  work put  what deal  opnuld  he
offered. Despites the esvidence indicsting Mrp,
Foultan reasonably belisved = Was making
statements as part of sles discussions, ths trial
court ruled that fthe stestements be esdmiited.

Transcript of Trisl Procesdings, st

Mr. Poulton proceeded to Jury trisl. Followin
presentation of evidence and deliberstion, the
jury returned 8 verdict of guilty on 211 charges

and spegcifications. Verdicis (05-31-13).

a3 o+

Poulton appearzsd for ssntsncing., Afts mergi
saveral counts, the +rizl rcourt sentanced Mr.
Foulton to & tsrm of ten yeasrs incerceration arn
count tuwo with a three vasasr consszcutive term for
the firssrm specificatin., The trisl court impaosed

camsecutive term of 36 months 285 to count five,

&

Sentencing Entry (05-06-13).



filed & timel appeal gnd argued thast
p o o

Mr. Poulton
the Trisl Court srred in asdmitting statements Mr.
Poulton mace during the courss of ples
discussions. And on March, 1&th 2014, the Oourt
noum Dounty, OHio Fift
Appellatts District Affirmed Mz . Poultons

i
Convictiocns and ststed that: Although gopgellant

presently urges that Detective Hitfle was seeking

to meke a plea desl on bshalf of the prosscutor's

pffics we reiterate that Tyid.R, ETO(AY(R)

clearly stszstes that & dafense attorney ar an

gttorney for the Prosecutor MUST be s )

arti n
in thes plea discussions in prder for the Bule +o

gpply. sege,e.g., State Y., Mesds, Z2nd Dist, Miami

Mo 2003 A 8 2004 -0Rin-3577, Ues are unpersusded
3 / ) %

that Dsteciive Hittle's genesrslized references ta

leaving and speaking with the Prosecutor made

that official & ‘“participant" in a lan deal,
2.6

Hittle repeatedly communicatsd to appellant that

&
any such dgal would he notha hands af +the

i
prosecutor. MNow as the Fifth District Dourt is

unprsuaded

t
raferances ¢ lzaving and spsaking with the

r or address ths fact that
fid in fact lsave and sventually
o

sgeutar which did maks that

officisl 8 'participant® Whean Mikse Haddox,
aoffaeraed Mo Poulton a plasg offer for a
sala charge for @ misdemsanor assaul he

officially hecans a participant. Afte
Foulton racszived +the cou

timely motion far recomsideration under Ths Ohio



Fules of fppsllate Procedurs Ruls 28, 4nd timely

Tiled this fppss top Thz fhiv Suprems Dourt

aeking the CSourt o scoept Jurisdic+tion...



ARGUMEINT IN SUPPORT UF PROPOSITIONS OF LAl

Poroposition of Law # 1

The +*rial Court erred in admitting statemsnts
Mr.Poulton mada during the - courss af nles

discussions,

Issue presented for review and argument

Whether & Trial court BITS in gdmitting
statements an  scocussd  made whils  under +he
subjective belief, which is nbiectively
regsonable, that hs is spzaking im the course of

2

plez negotiations.

8. Standard af Rasview

The admission or exclusion of relsvant svidencs

rests within the snund discreticn of ths

court end that courts ruling on sunh matiers wi

not be reaversed absent an shuse of discret
chhaum 8. Dillon (1991) 58 Uhig St ., 3d

58,66,567 N.E.2d 1291; Rigby V. Laks Cty. (199

g 264,271,568 #.£.2d 1056, In order
o

o
O
-
e
3
oL
iy
~
n
o ¥ >]
o
iar
fatd

ision was unreasonable,
arbitrary or unconscionable snd not marely an
ror af law or judgsment. ackmare V., HBlackmors

T Bl
(1983), 5 Ohio St.3d 217, 450 W.Z2.2d 1140.

Evid.K.410 protects stastzments when tha

5]
accused had both 2 subjective and b el

a o sotive
: deal was bein

=
Cdy
“

1]
m
{3

o

regssonable expgctation that a pls
t

Ohia Rule of Evidanca 410 oraovides that
¥

statements mades in the courss of ples discussinne



pe
3

rg not admissible agezinst the defendant

.
o3

a
court, Zvid. B. &10 (#) (5). In particular, Ru
410 (&) (8) Provides that the following is not
admissible agsinst the defendant in any civil or
criminal proceeding: ¥ any statement made in tha
scussions in which counsel for
ty or fTor the defendant
icipant and thaet do not result in s
Lty or that result in a plea aof guilty
a awn, " JId.;see State V. Jeffries
08), 119 Ohio St. 32 265, LBB-89, BY3 H.F.2d
t 1d that in ordesr for
otegcted by PRBule 410, it is
ngcessary Lt at the timeg of the sitatemants,

the accussd had & subjective expactation that sz

plee was heing negotisted. Stats V. Frazisr(1995)
73 Ohiao 5t.3d 223, 337,852 N.£.2d 1000. Ples

3
i)

bargaining is defined, in part, as " the proce
whereby the sccocused and the prosscutor in a2
eriminal cass work out a mutually sstisfaciory

Case subiect ta court
approval . BLADK'S U4l DICTIONARY, 1152 (6th 2d,
1980 ). Furthar the asubjective belief of ths
accused must hsve hssn reasonsbls  undsr  the

clrcumstances.

£. The statements wers improperly admitted, as

. Poulton had & subisctive sxpactstion that wass

Mr AL
ubjectively reasonable that he was =sngaging in

ples nmegotistions.

In Jeffries, the accussd's inculpsiory statemsnts
WeTr mads well hefore siting down with
investigators and were simply repsstad during

¥

n
he plea nsgotistions. The Ohio Supreme Cour
ol

T
oking to the clsar lsnguage of the Rules, found



that the statemsnts usre not protected. Jeffries,
118 fhio 5t. 3d st 2488 ( 4 defendsnt cannot

protect sxieting statemants by providing them 4a

the prasscution in tha courss of nles
discussions. ) And when the asccused simply a2sks
if some charges wmight be drooped during ths
course of making inculpstory statements did not
rendsr the stetemsnts protectsd. State V. Kidder

{1987y, 32 0Ohioc St. 2d 272, 513 WN.£.2d 211. This
case is different. Mr FPaoulton mads his
stetaments for the Tirst time while speaking %o
Detecitive Hittle whe, in turn, spoke tn ths

prosecutor. Ths record demonsirates that Mr.
Poulton had & subjisctive sxpectation that he was
negotiating & deal to plead guilty and meks
statements. #s shown by the trials court sxhibi
1, 8t the beginning of ths interview Hittle
that Mr., Poulton wass "poseibly® looking at facing
i charge of aggravated robbsry with a gun
specificstion, felonious assault with @ gun spec,
and  aggravated bhurglsry with a gun spec, But
g2 stated, that "A11 that could changse" where
m oat right now, if vyour willing to give your
side of the story, I'm willing to take 1it, and

% with { assistant

323

then Itm going to me

or ] Mike Haddox, right now after wa're
done, and come bsck cver and let vou kKnow what he
has to say." Thase statements lesed Hr. Poulton to

reasonanly conclude thst anyvthing g said would

ab
be used Tor the purpos of abtzining fesusr

=]
charges or lgss saricus chargess. in responsse o

{Q

Hittle's offer and suggestion, Mr. Poulton stat

that he has informasitlion regsrding drugs and =a
murder arnd that he wss trying to offer thaet up as
part of the negotistion ftowsrd rveducsd charges,

stating, * Thats what I'm trving to put on the



=y
@

table.,” In an effort to let Hittle know that 2
information was trustworithy and valuahle, Mp,
Poulton provided more detasil but stopped short of
reporting everything he knew. Hittle rzsponded |

& 1

fuell, Ive got trn know what I zen taks +

F
o
g
.

and what I can take to Gusrnsey County, ! Here,
Hittle was implying thst Mr. Poulton will ben=fit
by speaking. In response, Mr. Poulton refarred g
mation as " the only tws bargsining
g continues ths nesgotiation,

gsking what Mr. Poulton wants in return for his
" Bargaining chip!

& T
Me doss noedt want the State o stan
t

t him. Hit

P

rmin

33
£

£
L=l

f

1 1t
Mike sasnd upeon return stated he could A

touch with Mike but spoke to someone a2t his

offics and recesived an offer of & chsrge of
Felonious fssault and also stated they were still

(9]
of
o1
3
o
e
=
)
=
jst)
Q
3
ot
oy
il
=)
[y
143
e
ok
=
ey
}Jf
0
=
~
3
Jutn
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(34

tryin

k2

3l
M Foulten let Hittla know $hat this was not

.

3 fTavorsble enough deal tao reveasl evsrything he
[

8
knaw, and wsnt on to inform Hittle thast he had a
strang distrust of Mike treasting him right, How
rat  shawn on  the video is the fact Hitols
eventually did get Mike on tha phane and Mike
offered Mr. Poultor s sole misdemesnor charge faor

Ris remaining informatiaon. MHow while thiz fact is
B
30th 2013, prior teo trisl the Court had e fearing

nat on ths video 1t is part of the record, on May

tatement would he

ot
e

an tha lesug of wheither the
admitted or not, and the Court was made ausre of
the fact that The Prosecutor Mike Haddox, in fact
did offer Mr. Poluton 8 sole misdemeanor charge.

Mow found on psges 10-11 af ths trial transcripts

is thes =azctusl srgument mades to the Court and



never rebutted by =sither Hittle, Mike Haddox, or
tha Frosecutor "Verbatim® yltimately, what

happens often, vou know, is that Detsctive Hittla

comms back and tells Mr. Pgulton that hs has an

offer for a wisdemsanor =sssault cherge if he's

=
*
o+

willing +o provide the information, The g

from who 7 Mr, Long: Mike Haddox. The Court: So

he had talked to the prosecutor that night 4 wmr.

Lang: 2t that goint he had. Mow at this point in

o
2.

I3

the proceesdings the Court can not dispuis th
Plea negotistions in fact did teske place, by ths
Fact that  HMp, Poulton waes offersd & oleas

mzancr asssault charge
return for his remaining informastion. So Mr.
Poulton clesrly had = subjsctive esxpecticon that a

ples wss being negotlsted. as reguired by State

V. Frazisr, How in order for ths statements tno
become privileged Mr., Poulton wmust satisfy the

regquiremants of Evid.Rules &10 (&) (8), +that
reqguirs that coumseal for the prosscuting

guthpority, ar for the defendant MUST be =

mistdameanaor sgssault rcame dirsctly from i
5

tant prosecuting

161
tobe
o]

Haddox, Who in fact is the s
attorney, clsasrly sstablishes that he was a
participant in the ples negotistions, uhich must
rTENnGaT the statensnts made by My, Poultan,
rivileged and protected, and should not have

B
been admitted. geceoordingly, ths trisl court esrred

£

n admitting tha statemanis, fMr . Poulton

%
Jte

Respectfully asks this Lourt to0 vacats his
canvictions and remand for & new trial with an
arder that the interview not bhe played a2t the nsw

trial.



COMODLUSION

in

For tha reasons discussed ahave, this cas
involves wmattsrs of public and grset gensral
interest and substantial constitutionsl gusstion.
The =sppellate reguests that this Court accent
jurisdiction in this cess so thst the important

issues presanted will be reviewsd on the meritsa.

Respectfully schmitted,

Edam Poulton § A886-058
B.O. Box 70140
Chillicothe,0hino 45601

CERTIFICATE 0OF SERYICE

I, hazrsby certify that a copy of ths foregoing
memorandum in suppert of Jurisdictison has boen
Torwarded by regulsr U.S. Mail to the Muskingum

prth Fifth
Streest Suite 201, Zanesville,Dhioc 43702 an

2B . day ar _Magc st 2o

County Prosecutars office &t 27 W
Z
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. Muskingum County, Case No. CT2013-0030
Wise, J.

{€]1}. Defendant-Appellant Adam Poulton appeals from his convictions, in the
Muskingum County Court of Common Pleas, on several felony offenses, including
aggravated robbery. The relevant facts leading to this éppeal are as follows.

{€2}. On January 10, 2013, Dresden Police Officer Scott Caidwell was on
routine patrol when he observed an African-American male, later identified as Jeffrey
Body, enter a residence at 801 Canal Street, in an area known for illegal drug activity.
Officer Caldwell also noticed a Cadillac automobile moving through the area. A few
minutes later, he returned fo the area of the residence and saw a number of people in
the middie of the street. Officer Caldwell then saw Body, with blood on his person,
running away from the group of people. The officer notified the Muskingum County
Sheriff's Office for assistance. Body thereafter told investigators that he had been
iumped and robbed by three or four males. During the altercation, Body suffered
several broken bones {o his face and was robbed of his wallet and automobile.

{63}, After appellant was apprehended, he was interviewed by Detective Brady

Hittie of the Muskingum County Sheriff's Office. The interview was recorded on DVD,

as further analyzed infra.

{94}. On January 16, 2013, the Muskingum County Grand Jury indicted

appellant on the following charges:

{95}. 1) Aggravated Robbery with a firearm specification and repeat violent

offender specification, a felony of the first degree, R.C. 2911.01(A){(1), 2941.145, and

2941.149;



* Muskingum County, Case No. CT2013-0030

96). 2) Aggravated Robbery with a firearm specification and repeat violent

offender specification, a felony of the first degree, R.C. 2811.01(A)(3), 2941.145, and

2941.149;

{97, 3) Felonious Assault with a firearm specification and repeat violent

offender specification, a felony of the second degree, R.C. 2903.11(A)(1), 2941.145,

and 2941.149;
{€8}. 4) Theft (motor vehicle), a felony of the fourth degree, R.C. 2913.02(A)(1);

{99}. 5) Having a Weapon While Under Disability, a felony of the third degree,

R.C. 2823.13(A)(2);
{§16}. 8) Having a Weapon While Under Disability, a felony of the third degree,

R.C. 2823.13(A)(3);

{911}, 7) Theft ($1,000-$7,500), a felony of the fifth degree, R.C. 2913.02(A)(1).

{§12}. Appellant appeared with his attorney for arraignment on January 23, 2013,
at which time he entered pleas of not guilty to all of the aforesaid counts.

{€13}. On March 26, 2013, appellant's trial attorney filed a written motion to
withdraw as counsel. The frial court denied said motion via judgment entry the next
day.

{€14}. Prior to trial, the trial court asked the parties to brief whether certain
portions of appellant's statements, made during his interview with Detective Hittle, were
admissible under Evid.R. 410, concerning whether the statements may have been
made in an effort to obtain a favorable plea. After reviewing the briefs and the DVD of
the police interview and conducting a short hearing before the commencement of the

trial, the court ruled that the statements should be admitied. See Tr. at 8-17.
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{§15}. The case proceeded fo a jury trial on May 30, 2013, After hearing the
evidence and viewing the DVD of appeliant's interview with Detective Hittle, the jury
returned a verdict of guilty on all charges and specifications.

{§16;. At sentencing, the trial court found the following counts would merge:
Counts One, Two, and Three; Counts Four and Seven; Counts Five and Six: all firearm
specifications; and all repeat violent offender specifications. The court also found that
Counts One and Two would merge with Counts Four and Seven. The trial court
thereupon sentencedv appellant o an aggregate prison term of sixteen years.

{917}. Appellant herein raises the following two Assignments of Error:

{€18;. “{. THE TRIAL COURT ERRED IN ADMITTING STATEMENTS MR.
POULTON MADE DURING THE COURSE OF PLEA DISCUSSIONS.

{919}, "ll. THE TRIAL COURT ERRED IN DENYING COUNSEL'S MOTION TO
WITHDRAW, LEADING TO DENIAL OF MR. POULTON'S RIGHTS TO COUNSEL OR
CHOICE OF COUNSEL.”

L

{420}. In his First Assignment of Error, appellant argues the trial court erred in
admitting into evidence certain statements he had previously made during plea
negotiations. We disagree.

{921}. The admission or exclusion of evidence rests in the sound discretion of
the trial court. State v. Sage (1987), 31 Ohio St.3d 173, 180, 510 N.E.2d 343. Our task
is to look at the totality of the circumstances in the particular case under appeal, and
determine whether the trial court acted unreasonably, arbitrarily or unconscionably in

allowing or excluding the disputed evidence. State v. Oman (Feb. 14, 2000), Stark App.
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No. 1989CA00027. In order to find an abuse of discretion, we must determine the trial
court's decision was unreasonable, arbitrary or unconscionable, and not merely an
error of law or judgment. Blakemore v. Blakemore (1883), 5 Ohio §t.3d 217.

{922}, Evid.R. 410 governs inadmissibility of pleas, offers of pleas, and related
statements. Subsection (A)(5) states the following:

{923}. “(A) Except as provided in division (B) of this rule, evidence of the
foliowing is not admissible in any civil or criminal proceeding against the defendant who
made the plea or who was a participant personally or through counsel in the plea
discussions: ™ (5) any statement made in the course of plea discussions in which
counsel for the prosecuting authority or for the defendant was a participant and that do
not result in a plea of guilty or that result in a plea of guilty later withdrawn.”

1924}, In State v. Frazier (1995), 73 Ohio St.3d 323, at the syliabus, the Supreme
Court of Ohio held as foliows in regard to Evid.R. 410:

{925}, "In determining admissibility of statements made during alieged plea
discussions, the trial court must first determine whether, at the time of the statements,
the accused had a subjective expectation that a plea was being negotiated. The trial

court must then determine whether such an expectation was reasonable under the

"

circumstances. ***

{€26}. In making our analysis, the totality of the circumstances must be reviewed.
See Frazier at 337.

{927}. In the case sub ‘judice, the DVD Exhibit reveals that appellant spoke to
Detective Hittle after waiving his Miranda rights. The detective informed appellant of

the potential charges, suggesting that appellant was "possibly" looking at facing a
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charge of aggravated robbery with a gun specification, felonious assault with a gun
specification, and aggravated burglary with a gun specification. Hittle also stated, "but
all that could change." Hittle added: "Where 'm af right now, if you want to give your
side of the story, then I'm wivHing to take it, and I'll go meet with [Prosecutor] Mike
Haddox, right now after we're done, and come back over and let you know what he has
to say." Appellant at first rejected the idea, challenging the existence of a gun at the

cene. He also denied that Jeffrey Body had any money on him and insisted one of

w

the other men decided to take Body's car. Appellant then abruptly informed Hittle that
he had information regarding an unrelated stash of “ice” (crystal methamphetamine),
as well as an unrelated murder case from Guernsey County. Appellant said that "that's
what I'm trying fo put on the table" Appellant then indicated that if he had done
anything, it was just that he had "beat Jeff's ass.” But he stopped short of reporting
everything he knew. Hittle responded: "Well, I've got to know what | can take to Mike
[Haddox] and what | can take to Guernsey County.” Appeliant, in response, referred to
the ice and murder information as "the only two bargaining chips | got.” Appellant told

Hittle that he did not want the state to "stack” the charges against him. Hittle left the »
interview room for a few minutes. Upon his return, Hittle indicated the possibiﬁ&gff\" X
SW@QWUH from the prosecutor. Hittle again stated that he would

meet with Prosecutor Haddox and return. However, he clearly told appellant he could

not do "anything from behind this desk” without talking to the prosecutor. Hittle's final
return is not shown on the DVD, although appellant asserts that Hittle came back and
offered, on behalf of the prosecutor's office, a deal for a misdemeanor assauit charge

in exchange for appellant's remaining information.
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{928}. Although appellant presentiy urges that Detective Hittle was seeking to
make a plea deal on behalf of the prosecutor's ofﬁce(we reiterate that Evid.R.
410(A)(5) clearly states that a defense attorney or an attorney for the prosecutor must

) SOt
be a participant in the plea discussions in order for the rule to apply\See, e.g., State v.
Meeds, 2nd Dist. Miami No. 2003 CA 5, 2004-0Ohio-3577, § 20. We are unpersuaded

that Detective Hittle's generalized references to leaving and speaking with the

prosecutor made that official a ‘“participant” in a plea deal. Hitlle repeatedly

communicated to appellant that any such deal would be in the hands of the prosecutor;

moreover, the entire interview took place before appeliant was booked in the jail or
formally indicted. It is well-recognized that the rule is “not intended to be used to |
hamper police at such an early investigatory stage.” See State v. Cassell, 10th Dist.

Franklin Nos. 08AP-1093, 08AP-1094, 2010-Ohio-1881, §] 65, quoting Stafe v. Kidder

{1987}, 32 Ohio St.3d 279, 285, 513 N.E.2d 311. Eurth_ermore, while the jurors' viewing

of the DVD i = ce most likely created the inference that appellant had

information about_the assault and robbery of Jeffrey Body and that appellant was

almost certainly at the scene, wea find appeliant's further incrimination of himself in the

{
jo-

video beyond an unarmed assault is iimited at best,

BUURE

{929;. Upon review, we are unable to conclude the trial court abused its

~the-timerin-gquéstion, and thereby déclining to strike the DVD of the police interview.
We find no basis to vacate appellant's convictions and remand the matter for a new

frial.

{§130}. Accordingly, appeliant’s First Assignment of Error is overruled,
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.

{931}. In his Second Assignment of Error, appellant contends the frial court erred
in denying his trial counsel's motion to withdraw from representation.” We disagree.

{432}, The Sixth Amendment to the United States Constitution provides that, “[ijn
all criminal prosecutions, the accused shall enjoy the right *** to have the Assistance of
Counsel for his defense.” This right “guarantees a defendant the right to be
represented by an otherwise qualified attorney whom that defendant can afford to hire,
or who is willing to represent the defendant even though he is without funds.” Caplin &
Drysdale, Chartered v. United States, 491 U.S. 817, 624-25, 109 S.Ct. 2646, 105
L.Ed.2d 528 (19888). A criminal defendant who desires and is financially able to retain
his own counsel should be afforded a fair opportunity to secure counsel of his own
choice. State v. Grigsby, 5% Dist, Licking No. 13-CA-11, 2013-Ohio-2300, § 17 (internal
quotations and citations omitted).

{9133} In Ungar v. Sarafite, 376 U.5. 575, 84 S.Ct. 841, 11 L.Ed.2d 921 (19684),
the United States Supreme Court stated: "There are no mechanical tests for deciding
when a denial of a continuance is so arbitrary as to violate due process, The answer
must be found in the circumstances present in every case, particularly in the reaséns
presented to the trial judge at the time the request is denied.” /d. at 589, 84 S.Ct. at
849. In Morris v. Slappy, 461 U.S. 1, 11-12, 103 S.Ct. 1610, 75 L.Ed.2d 610 (1983),
the Court stated that a trial court's responsibility of assembling witnesses, lawyers and

jurors for trial “counsels against continuances except for compelling reasons.”

" Appellant's present appellate counsel did not represent him at trial.
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{934}. Appellant's trial counsel's motion to withdraw included a short
memorandum which merely referenced unspecified irreconcilable differences between
counsel and appellant. Appellant presently concedes that his trial attorney did not
specify out the nature of the breakdown, in part due to protecting confidential
communications, but he urges that "it appears the attorney refused to fully
communicate with Mr. Poulton or interview witnesses because of the lack of full
payment” See Appellant's Brief at 1, 10. Nonetheless, we find appsllant's argument
speculates as to events dehors the record, and therefore is not properly raised in a
direct appeal. See Stfafe v. Lawless, Muskingum App. No. CT2000-0037, 2002~tho~
3686, citing State v. Cooperrider (1983), 4 Chio S$t.3d 226, 228, 448 N.E.2d 452,

{935}, Appellant's Second Assignment of Error is therefore overruled.

{936}. For the reasons stated in the foregoing opinion, the judgment of the Court

of Common Pleas, Muskingum County, Ohio, is hereby affirmed.

By: Wise, J.
Farmer, J., concurs.

Hoffman, P. J., concurs separately.

JWW/ 0225
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Hoftman, P.J., concurring

{37} | concur in the majority's analysis and disposition of Appellant's second
assignment of error,

{§138} | further concur in the majority's disposition of Appellant's first assignment
of error. Unlike the majority, | would find Appellant's statements to Hittle as to what
Appellant wanted relayed to Haddox (the prosecutor), foliowad by Hittle leaving the
interview room for the purpose of consulting the prosecutor and coupled with Hittle's
statement upon return of the possibility of a single felonious assault charge, all
combined to create a reasonable, subjective expectation on Appellant's part a plea was
being negotiated with the prosecutor.” | find such sufficient to render the prosecutor a
participant at that point in time for purposes of the rule even if the prosecutor was not
actually contacted.

{1138} However, Appellant's incriminating statements concerning his allegedly
limited involvement in the underlying crimes were made prior to Hittle's ﬁrét leaving the
interview room to purportedly go speak to the prosecutor. At that point in time, the
prosecutor was not yet a participant. Accordingly, such statements are admissible.

{ﬂéﬁ} Appellant does not specifically identify in his brief any inculpatory
statements made during the video interview in reliance of negotiating a plea. From my
review of the video, | find nothing Appellant says upon Hittle's return to the interview

room, appears specifically connected to the underlying charges nor provides any

' | am not convinced our standard of review is abuse of discretion. Sage deals only with
the admission or exclusion of "relevant” evidence,
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additional incriminating statements not previously disclosed prior to Hittle's first leaving

the room. As such, any further statements are at best, harmiess.

/// //Zfé/ %A@%

HON. WILLIAM B. HOF
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For the reasons stated in our accompanying | Memorandum-Opinion, the
judgment of the Court of Common Pleas of Muskingum County, Ohio, is affirmed.

Costs assessed to Appeliant.
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