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r X0 [,:A".iP TTONI 0 c L!irlY T N1S Iw A CH.S :: Cgr P t3Rf .i:i., C) R

G PwA T G fu .. T >rP, E_ ` T` A f'!r,1 ^^V C^V E 5 P, 5 U 9, S T,^:Nf71: A:^

CC"FSTTT>JTIr^r^.f.^^.. C?.(fES^^'^'^:P^4

This Wdc^s ^_^? presents several critical issues a n e,

questions which this court must consider and

decicic- as they deal nn-11- only with the instant

case but also any case similar in nat!1?'e that

th? c or any inferior Court might be. aresr.7nteci

10^.t h .. (1 ; does Ohio Rul es of Evi.dersc^.- Rule 41 f?

( A ( 5 ) s M c'3 n ^." a t l.° t h iFj ^"c, ca u tl s o S Y tJ I,' t h a 17 T` C:I s t=' C L'"t, o Z`

be ph}/s9.cL:^.I1y p-re se rtt t 0 be cc!r?s ? b:wr^-^ d a

p r ^ rtic 7 t, .̀  7 t ? i ni; and M a ai i i fy th:? Y' E ?̂ qu . ^ t . ? ` '"u (i? ei 4 t 5 E? t ' f̂ C! ?" th

by thi.^i court in State V. ffeecis, 2n:: Distb Miami

N., c . Z C?' 0 1- ?' A 5 , 2'`J 04- 0;-t i o- 3.^'̂ ' 7 7 , ttf f i ? r f-i this Cour ',

held that E'vz.a.,9. 410 ((-f)(5) clearly utatr-, tthat

a cef nse attorney or zi n attcrrev fcr T;t8

presaci^tQr M !JS s be cg po rtici.na nt ir^ th P, pxa

discussions in rriber for the Rule -h:o 3p>;2.^,.

(") P, s 1:he. a. p- f.wr,c^L^,. n t _`,,n ryn y c;ri- ^mi n a^ ca :=<e i .:^ sIsi

to be pre^umed innocent turFy.i.l proven gu^lty, with

the burdien cf prclcf being on the prasnctit iort ariuf

n v± the defense, would the caur t a,'j m. i tt J.n g

st a t e rra n t s, t h a t were p ro e ct 9 d nci; c, fuili t uh -6 ?JlP

[Ia_Sr d ^^ i"1 c f Gr^'JC3i f ?.'C;ril he ^rClSe cLtt ;,f3%'t 3"io u t C7 t he

cfef i^in,e cnd now make hS,rm. nu:.1 ty u.~+ti? he could

rr.l rCt U' c' h:i, I3? Self 7 t`t (1 fi J c? E'3 t , wh2. c f".k wG+ L: l£j j7 Z ' J ' u 11 d.2., c E? ?: i1 e

7eff^ndar^,: anc# deny him his const:_iG^,tirna7 right

to ^^i fair tr-iail, in vic1et:a:.cir; rif both tHk Ohio and

Unit,*ci States Cnns'+;i+utie?n ? as cs., 1.1 r:w D u e-

p:v o ce s:. .^, r f L a 1^r ?



t hea ;ins E ^n t casC^ :. t is c.i.e sr t ha t M. r

^'t ul sar^ did if ract: engage in plea r,egota,a7t7 ons

ir, which h^; ezqv^ c^rtain infore:-Eetion to Detective

^itl.tle, who in turn took said %nforiists..cin tcj Mike^

Naddax, wha also i-n turn made a plea offer for a

misdsmesr3or os<^au1t, All of' which is suppur';:d by

the r4co-rd and irrefta+able,flow the only way that

t h p- C o w z•t can say that Mike H^ddc:x wtas, riot. a

parti.cip<^,rat i-.s tn sg-iy that he harl to physically

pr.esent *^;e ba c^)ns:zHe?~ed a participant, which

theory Ms not supported by ai.thrr ^Ev:id. r ula 410

(fi) (5) or thi= Cauxts xrterpation r.fif thc- Rule a^s

hnnr_+Fe, t^crwn ;:n 5ta1:e, v. MeP^'9 , 2n^ Dist . Mia.m;.

F::n .2 0 0 3 C` 5, 2004-Ohi.o ,.,57'7, ttifhich clearly

nsndat5^ that a PrOSL-cUt;ar must br; a aairtiw.a.aan.t:

htj t d c 4s not mandate thst one be ~hysical 7,y

present for IC,he Rulo to apoly, So thr quPs-t':iort

t hi.^: Cc ur 41 rr^e al s t c d p-, "I dr^ i s ^.+hst the ';o ti r t s

definition of partic"Lp:^nt'.- is and hou fh^•daci:sz.pn

r e n d e r - d b y t hi s Court i n 5 t a t ta ?! f1 seds i. s

* ppla4:ci t o t he z.n :;t a n t c a srW ?



STATEM'tP:-7" OF ah}E JASE: F'P.uT"

The car a n i I .ir y f rr Muskingum county, Ohio

rrwt urn^ri rn ir-ldictmpnt agairst Mr. '3Dultorr, i ri

which {U1r. Pa_:ltcrn wa.^ charged wi-th ihre fol.lowing

c0 U i"I ^, ;

1 . ^ ^s s a.cn o f a d f-,^.^d. 1 y w e pp^n during a rt

a ';1:erpt t^ cnmm1t theft in v7µl^^tr^.cr ::^^' P.C.

2 91 1 . ' ' ` I ( A ) (I ) ;

2. .inf].zcti.rn of :er7ou? ^hVsilcaj hal-m on ^ncs h^

whi. l-^; `tta mpt. in n ^• t?-a p-f't: in v a o7. etlo;-t c? f i c. u.

2911,01 (A) (^) ;

3.. c<141Z.Cfg seT'a,tJu^,, nhEysii;al: li:3:^'r tF} af?QtFIeZ n

v:i.cln~.,:icn nf "."_., 219[^3 A ? (A) (1);

4, theft c^f a r,ctar ve?iic?e in violation of R. ;.

291...0<? (A ) (1);

S S. t^ei-rrg a felon in pns-r:sslor> of a 'I"-I:wearm In

via1ation of R.C. 2923.13 (A) (2);

6. i 11 Ei^a I pcs e- s ^: zon -. f a fa:w wa rm i n vxn, la wx.mra

of R.C. 2523.1.5 (A) (3); and

7. ¢ h^! ^';; of Ei wa? ,^^^t ccntaina.nc; U. S> Currency i-n

vinl,^:t-iorr of R.C. 2913,02 (A) (1).

wnd'ictment Gou:rtq or:es Two, ar^c! 'fhreE.

ctan t ra,.n p d SPec:.f icat:i.ons t hF t :a fi ne arm was

displayted or brand?she^" in violation of P.,,

2941 145 a rd that M r . PoLtlton w8s a re p ex a

vicI en'; ;f f endrr in via1,a i;.a m o f P .C . 2 941 ,14 9



P T w n T` t 1 'C Z' i cJ -I , 3: i ? :M t r .;c, r'7 I C [;? LI I' t r s k '=3 Cf 'a h e p a I` '1; i E' 5

t:± bri.'f w±-srther certFi.n aort:wns of . Poultcns

sta tsm8r.ta to p ol"' ce w.~s : r3mi s s i b?e under Rul caf

v:ic:pnce 41 r; a e s t h ° t r?.8. I: Cou.r t fa1t the

ste t e- m4rt s ra sy ha vP, b^en mp rd r-:^ 3.n a n e f f o rt t ca

o bt a1,n a r"7vo.rrryE?1e p1 sa.. As de rro nstrE, t ed t hrough

v^.^.r'a0 recording of Detective rra c?y Hittle, 's

intssv~.ew of '3r. Por 1:ton (sn'tefled as Ccw?rts

e x h i b i. t 1 t he E)e fsct :.ve i.n i'Gr r;ia r i-li r . Poulton

Of x;hF^ potential uh-;r g r -:, , Mr ^ Pati? t cn in fo r rr, sd-1

Hittle t h at h P hrr,C information wa gu?~d a.rig an

unreInt.jd drug ^f iFsn=e , 8s wel],. as an unrelated

maar C<a <. n`r. Poulton gave statements af ^.^:er being

^olri by H i T: t Ie thatst h rs wou 1, d meet w i t h +; hs

prasswUtC,;r ^^n wo rk out w h rt r^^:2): c sul,::( b r3

oFfsr$'L., D 'sas p i #:e t f c e 'J.s.d e i"!ctt ;:.tlG.,„C=zt ?f(a «Z',

Pri ul ti_ !"E r C'3 C3 v CJ ri F^"; :J ,.L V t.J f? I ].. E-.; v i? d h Ez. t f,r'.^i , (il Gk "n p

sj": atn t ied"E t5 ^ S p ta :C t L^ ^ p I e a d 41 s c;: S fi ci 7. o n C' t he t r 2. c""i I

C ow! L' t n - u leC: ?` '1 at the S tai". Cs m eI 9 t5 b t i r: rf I"'f i ° . a _

T r a n s- C'r rit n f ^'e s; :.?I PT'i;?cc .±:i^ 1'ig S, "c1t fi. .

Mr ^J i.oi( j.3I'i;EC;^Er{;^'d IF '; ry ^ !`1, ^aG 4 f ^^ :?l3711 ^zi

pr E sr:nt^^i can r,f v vi dM n c°; a rd d::lirasx s"t i r,n , ulh!^

uiury retu;ned P vo-rt:fi-ct of euilty a^, all chdrgns^

a r,d sp-:clifi.c8tions, ti+.uxdfir;-;s ( 0 5 -31 .. `It 3 ) < {^rr ,

7" ^ ^ l t I J n Crya i-^ P E . a r :'- :̀t.d f G} x" s er1 G^ ^ ci- ng a ,F; f `.: ^^ r m P, 1; gi n {_l

S <? ,d P S' a I C t̀..,"" Lt ni s y 'u' Ci e t1` i"ua l C o4..1 rt c ^.` I'3 t e fl -c ry Ifi

I'' C7 L3 l 'C an to a term of tan 'f :". j x' s 1. f! ce"t ^ c i^<<z t,3„ o€i on

:, r.? l3 d'1 t u G.! CJ 4tJ :}. tfl a ti'? .L' ee year coil 7 r? c!! t7. ve twa I' iTl for

thn firearm soeca.fica#:-n. The tria1, cotsa-- 'impc^sec'

a coiiseGU 41.11 1:Es; TY Llf 36 months as to count *'ive.

Csntencima Entry (0,5-06-1^5) .



Mr. POuIt;:.,n f ^led a tirnfyIy a:ppFta.l -,^;•rd araued t.-a^F

'' r :c. al: CC7 lS rt e1"` Z' p d A. CF = C :"!i ? V t1. F`4 g si c̀3 `C: w fi e(1 '1:.'s (,` ,Ir

Ptaul:ton r:a ^:E: r'ur i nG the cnti rse cf p^.a;

cIi -^ns . And on March , 1 4th 2014, thp Clrau rt

of Appwal.=: Muskinnum County, Ohio Fifth

Appel,la;tt:^^ Dirt i r';ct Affirmed Mr. Houltcr?s

Ccrtv l::zicn = and st,et;ed that : Althruc^h a Q pe ^,I.1 ant;

arasen tl. ijrqas tha t Detective Hittle wa CwYek ^rlo

to make a wlt=a dndl on be'ialf cif the prosecutor's

r^i'fica we reiterate that Eva,d..I?. 41 I"

c1.ear1y st,^ t,e s that a defense attors;e^`̂  _an

att:crn2y f'cr the Pressecu*or MUST be a2ftr^z Cipan £'^.,

in the nlea discussions in order for th- ^?[t^,e t±()^ ' .,,,.,....^,....,.............••..,-.r.....,...,...........

spe, w q , 51:ate U Meeds, 2nd ^s_.:,` Miami

Nra.200:5 CA 5, 2004-Ch.i..a-3577, ±1e..,,are urraers«aced

that C^8tac ta.va HittIa' s generalized references to

leevirta ant^ 9 pe aKirsg t^ri Ah tha ProsecLttn.r madLz,

tnat nf`':^r.i a I a ,' art;.icipant:il in a iai 4eal,

NittZe ± p^jeatpdly crimmunic:^tsd to appeZJ.rrrt, that

ansuch deal tijould he in t h e h a rsds cf t;h^

prosecutor. f<owo as the Fifth Di-^tricT uourt i

un p rwttiade d t.t Detective Hittle 1 s ao ne r ^ze d

.referenw a to 1 1v.:v.z.r:q and sp:q a:kinca with f:Fte

p ro ^:Mc,_it D- r ma,cie t:hat o'F'fi.ca:a:L n "part c?,p-antr^ in,

a p I tra d e cx , The Fi f h District Court of Appeals

f,c^, a.1e c' to consider or adc;r. ass the fa ct that

Detective Hittle eAzd in fact Inave and ev8ntuaI..ly

s pe a`< ws.t h, T :h-- Prosecutor wha..ch. did make t::hat,

official a `°part.iu? pant" WI hc-, ra Mike Haddox,

offered r^^r Poulton a p1a , nf fo r for a

S C,' le c h a X.' Cl E f ..r°.^ .Y.° i7 I71 3. ::: dE.' meanor a Ss 'c9 f,! i. t h E,

cff;r.ia1.lti; b ecamn Pl. parti.C;.zpant:. Af ri.r Mr.

F'QtJJs,on rec-iwvecf the courts decision he filed a

tin,ely motion for recorrs%dera Uzon t,inde--r Tha 7;h.ic



R L 1 I e . 0 f w P I'7 s3 t e P X' C re r{ U l, 26, And 'C :I,. mG l1f

f,i.I acj t h 1.s a^ -l uc ^ h: Ohio 5uprerre Court

f3G;kiag the "aurt +,o acc^:Pt Jurx.srizc+i.,_^e.



P C((11-E T 1"'s SUP.PORT "F PROPOSITiMN5 JF LAX

rproPtrsi tion of Law -^ I

Thf, tr:>.a'I. C a+.i r w -, rrac'j 1.n a cSm i t t.ing st r! te rne =7f;s

N'Ir .Pcult;n medp c!uK ang the cn urse af olea

discussions,

Issue presented for review arsd argument

Whe Cher a Trial co ur t errs sn a dmz..t t.znq

statements a ra accused made uhile under t hc

sub jectiv=w aeI iex , which is nd jectivelv

rp-ac;onab1e , that he is speaking in thc- ccursi- of

plea negotiations ,

A ,. ^^anda.rd cf Pcv? ew

The cad3'r^•i ss'? pn or exclusion of rE3lu?vst't't evidence

rests ww'^:hi.n the sound da:scxet.zcn of the tnwt.al

ccisr, tanci that cr,uw ts ruling on sur_h matters ui2j

nc^t be revexssid absent an ?:b3,cse rul' dzscret;.on.

Krz:scr;daum 1t.. D i.IIcrn (1991 J 5Pi [>h 1 c st .'d

C 6 ,517 N > ^ . 2 d 1 2 9 1 ; R i qb y V. ?.wa ke, C ±y. (1 991

0 ilsK'J t ' r 3 (3 !'6 9 f _ . 7 1 ,5 6 q 1,FP^,2 C( 1 1, 5 6. ..3.f2 Crd C. r

to find en ablxse of discretion, we must dM termann

that tht-^ trial c:€arts, decision was ur-'ressanab3:e,

aribirr<::riy or unconscionable a P d r.ct marelv a rr

error of law or judgsment> e1.sckmore V. Slackmore

(1 9 "'), 5 "i h.zrs S t ,'d cf 2 1 ':y 4 aC P) ,E.?d 114 ^.

.9y x^hi^ E vad.R 410 p ra^ect, t F te, mpnts whr;n th .2

acvuaed had both a s^^.^b,jpcti.vs and an chjecl'ive,1.,y

reasonable exaectstian that a o1ea deal was bei.nr,

neactiated,

Ohio R^i le 0117 r;:vi.dr nce 410 p x uvi de, s 4ha t

statements C'ic dI;; in 4hlt' course of plea d7 5cusS1Gw4'!s



are rtr.^-t: a cll-gissiblp- ag a inst thF, defendant ; n

cnurt . qvid a ". 41 i.) (A) (5). Jr, pawdycular, ^ul^

410 rfi+? (5) P r czvide.=s t hat the following is not

admissiF;I.c^ against the de-Fsncfant in any civil ox,

criminal procsed^,̂ ng: " any stritern--rst made in th:=;

cr:u;^se of Plea rfisruss^..ona in which counsel for

iha nrasecutincr suthori.fy or for the ctc,fenc;ant

was a p:rrici;.,ant anr.f that do na 4. result irr a

•p?ea of nuilty or that re:sul* in a plea of guilty

later withdrawn, . Td t sea State f.t , leff ^rie^

(2008), 119 Ohio St. :.^u: 265, 4rS-89, 893 r•1.E.2r1

467. Ohio i a turt s h a ve, helr.i t;^at i m orr:er far

st e. a.- me :i ts t o b e pr ra'i;c;r ^^^^ b v Pu? L, 410, it is

nRCSssary +:hdt, at tne v.-.ins of the statramar7i;:u,

Gh;w qCcusryd had a >ubipctive expectation that a

plea 2.Ses !:iei(3g neCJCti. i;a^i „ '^̀'̂I¢'ate V, Frc7-_z.7.er(E p95)

73 "hin 5' . 3d 3 2 3 , 3 3 r y 6 5 2 ; . . , . 2 d ? 0 C " . P.^^^

ba::.° L„ '̂ c ' i I? i Cl q is d s'".. ? ' ine'^1' , , 1 d'7 pnrt' as « L i`t e pr o^, ess

* he .r^^^ ^h P- ecct.rsed a tl Li t t7a pr ^+s8 ULrt cr in a

* rim,in al c a ae work out a in{..t ua13.y sat i sf Eac -1C r.3 -- y

d isno F; x.t -L o n a ft -h e ca^P- s ub j ac t to Wo urt

apJrCVr7l v B X '`,? K I 5 s N , l , l 0 1 C i T 0 r A R Y y 1 1 ' G (h ir"

1 9 9 ,'? urt h 47 :,!s ,ubjoc-4-ivp- belief of thr.,

accused must have ^e-en raacort8b18 u.rder the

circumstances.

C. Thr-^ rtate-nertts were ?:.mp.roperly admw-rtecf, as

Mr. Poulton had a s!.tb sc tive expe^t^.=ta.ori that was

a '̂) j-act i v e 1 y re cscr1 ab 1e that hw was P^ng^gir,g in

.0198 f1F'CaC1t.7.c^tiClf±ra,.

in 3effries, the accused's inculpato,,y :^atements

ware m<sde wexl before sitina down wii'h

i.rsvesti.paturs and were simply reoea1-ed during

the, p' a s n~go t ia t:i an s . T hc- Ohl.e Supreme Court,

l0okirg to thie clear languaae of the pu? s; ,faund



that tF1W str'dt.:^ment were not aL`^t^;'.'C.:ti?d. JG.°ffI'i°s,

^19 11 tii r St ^.̂ r a t 2 Fj E f fi d'eferdant Ysnnc:#:

prn'cect :=r.:i st:i;nr^ s taf-emei-.? y4 by prravi.d^.ng thp:^ to

the prosecution in the coursr^i of plea

di ;cuss1an^ And wher, thp accused s:imp].y er=ks

^ f some wh ^--. rqe s m1 Q ht de d:rno >:?e d duri:rtg t h^

uWi.:rse r^f mal<ir,g inculpatory statements did nc ,

i snd:'Ur the = -1. na trum^^nt s prio te vte r.: „ `tat.e V , Kidder

5 8 w 2 0 h i o w t ^ 3 d 2 7 9 1 a r+ .. 2 d 3 11 . Th i s

c^se is d? fferent, f-7r .. Poul ton m a d;w_ h .is

stat.iments, for the rirs^* time while spraki-ng to

Detective Hittle who, in turn, spoke to the

Prasecutar,. The _,ecard demor; ; tra^^es that iair.

PauI.t7n hvri s subjeir•{^:x+fP r-2xpe^fiatzon that he was

riE?qra 4iaiing a t^e a? t;o p I e, ka) d gu 1.14 t y urtd m^,, ke

sua':emeni;s . As shown by the trials court exhibit

°t ,ar, the beginning of the iritervi ew Hittle said

that Mr. Pnultnn w:: s 1,pos yzbl.yf, looking ^t facing

8 char ge, nf agn^^^atr d robbery zLf i t h 9, gun

.:- E7 r : i ti : « f 1. G . . : t;L f 3 f 3 : ? fr' lC3 ►'P if] f . . f ;.., ac`; al,! lL. t1 .... ti1 a (y fu f'; s-peC,

and aggravated b L, r cr1a rNf w 1. t h 8 aLl n sP 9 r But

f'iutl.e utiated, that "All uhat could Gnanpe r' i:jl-rerL-

i rm a t r^.̂ 7ht p c,w a if vour will,<.nr^ to givp, yDur

s a d e of the s tc; ry , I' h7 13 :! l3. x r°r a to take it, and

^^;:^n "'... q o^,ns t r newt w ^t h C assistnnt

^.^.:"qse w!1 to r ^ Mike HeddC3X 7 .4:LCf`.^.t now ei:f'1: er lJu f { P

d nnp- , an d com^ back over and Ir-t Ernu know what he

has t^ sayr.'' These statements lead f,."r. Foultnn to

reasonably ccxncl.udp thEi`, anything he rswc€ wauld

b E.^ used f c<r the pLrr^PO.ae o f o b t wi.n wnq fewer

charges or less s::-.^^ricE.as charqes, in response to

HY 1:tle 's m f fur and sugges•f.;z.on g?.9r. Po^al,tori stated

'Is h r^ t In ' a`i a i "1 fCY Z` mc€ 'i'. .'>. Ct f"d i^.+ g r.i r d J: i i g d L" u Ci s. and c'i

murder and tha;, hr^ was trying tQ offc-r tuiet up as

jJal''G of i}"te E"fugCl`:.1,cit3,C3E7 to3ilc-ird ri^;3dI..IG^'d Ciic'?.iC"t:xs,

stating , 11 Thats wh^t 1 ':m trying to ptit on t'r,s.



table 'In an effort to let r?:_ttle know that th,

infcrmai:x.o^, ua,U tru^-,t w o rt`rsy ari d v:^luable, M r .

i'oul.4on prcrvidnd more r:e^taa.l but stuppwd short rrf

rwportzng rv^ryt;hina f-ie kmF>€a, Hittle re;prndsd ,

:.we2l , ive cot tr 'cnetw what I uan wake to Mike

a1"??:' Uth a t 1 can takE to Guernsey e.roun"i:lf. tif?Z`a,

f'itt.Ia i-ra;c= i.rap? yina that ., Mln, Poulton will hpr; ;fi f.

by speaking. In response, Mr. < Poulton refarr;.,Yd 4a

ti . ^rrfnrm^^i^^ as, th:r:i crrI y ^w 'i dal-gain=na

chips I gat e F H.i.:ttle cont-n^uari th:-. nc;gati.ation,

ack2r,y wliat; h3r . Poulton war: i rs in ratur.n. for his

tt EarQaxning c`rsi^'s.'? Mr.. PoLi1t7r7 .rne=. pondad that

he c!oe, nct* Lor3nt the, State t-r stack the charges

against him. E-i_#:t1e eventually left to speak with

1'r.9.ke and upon return xtiater{ h^4 cwL1ld not ge., in

toErch with Mike b r_rt spoke to someone at his

off1 c:s arrd rec zv,yd a n offar a f a ehr<rg a ,,f

Falar3iou..; Assault and alsn stated they t.,jara still

trying tc; qet rlika cri -tha Iin:.. . at whY ch po

R9r . FnE_fl.t cr: "It a t. Hit -1;Iw kn ns;.! t h at: trsi a ura s n dt

a favorable encauqh deal to reveal everything he

kn8w. and went on -^o i:nform r;zttlR t:hat hp- had a

strong dw;^trust. of Mike treating him right, Now

nat shown on the video is the fact HitUl^

eventually did get Mike ^;i? ^^h- phone a id Mike

offered Mr. Poul-tor4 a sole misdemeanor char,at for

his rema.an?rac; i.nfcarr^^tionw NoEd vihi?e this f@ct i-s

nat on the video it is aarf; af the record, on 'f^^

30th 201,-'^, prior to tria1 the Court hac a hearing

on °^^,iie 7st^tja of whrethfwr the stat;empnt:.^ wcrulf{ be

Gd!'3^.^'.^'_Fd or not, and the ."Ql1 ^t 11c1 s (l"ddw ct3t ^^ L1 i

the fact that The Prosc,cutrrr Mike Haddcx, in fact

di-d offer Mr .Palut:nrr a sali^- misdemeanor charge.

Now found an pages 10- f'i of the txza?. tran3criots

is t h .. 8 ct ua I a?- g um e nt m a He t; u the C :a += rt a n c{



never rebutted by -^^.•";h:Kr H? tt1--P Mike Hsdriox, or

the PrE7S?^CL;'GO,Z' " V8rb ra7.Y.,.F;t1R ult7_m^.^, tEi'C.V T trJhc'1t

happersw ctften, ou k tow, ;is that Datucti,ve Hittle

vomes bsck and tells M.r. . Poulton that he has an

offer for a misdemeanor assault chorae if he's

w7 ?l1ncr to pr_ov? do fh a y.nformat ion. The :pur'

from whn Mr. Lnng.. Mike Hadddx. The Court: So

s had talked to the prosecutor that m.ioh1; I' Mr.

Lor,ra; at that poinc, he had , ^•:ow at this pcint in

the praceer;ir^^rs tI-i. Court car, nnot dispu$ - tha7,

1='lE?a icegC;t7:;a'1tZT'JflS in fact di C1` f'ake place, bV ty'3e

fsct tnat f'r [ p rau1•tor w8 s orf8rs"d a o1 aa

opr ef^mpnt for a so7.a misdemeanor assault ^hsrg:^

In return for his remaining i rEfor m{,tior, < So Mr.

OC} lf l1: C? t'1 cl^.T aY' l'f had a .G, l..E blectJ_ V' .. ?:-' x;.4 e ;.^, t ";. C:r i 9 3. E't c7 t a

plf;,a wn 1boimq n^,7gati.atwd. a^; requirecf by ^^ate

V. F?~:yzie r, ,''4.ou in o^yc{e.r for the statements ti:^

become privilaqs'd Mr. Poulton rnus,i, satisfy the

rsryLE:i.,re m e n t s of -vi;d .Pule 4'$r ^A) (51) , that

ro:^G^.^.r. }^ '-hat counsel ^`0 r t h e pros ^ru ti mg

u,uthority, er for the defendant MUST be a

pa:;+•icipamf:. as t ";.=^ f :inal pIt.o,a cf fe r of a

misciema8nor assau.l,t came directly fram VF.ike

4-faddox, [Jiho in fact is the assistant prosecuting

atc.Drrrey, clearly esLrbl7,sh-'s that, he wa<.a, a

participant in t.he ;alea neqotiations, which must

re nder tf^Eq, stot e:me n ts ma cSre b y Mr Poult-on,

pr^vilegvd and proµi:-ctad. a nc' should n ot hsv=

been ac1r^iYtad. adcorclioqly, the trial coi.irt erred

rm a r?mittinq t hM statemont;^. M, r< Poulton

RospectfE.sZ1,y asks this C ou rt to va ca t e h is

convi-cti r.:ns and remand f or e. noW tr:^.al with an

order that t?^- intorvieli not be pl.ayed ^t the new

t r 181 .



r ONCL1_ 1 ..^ :'",. W.±

For th:= reasons discussed ala ove, this ^au e

involves matters of public and great general

interest and substantial constitutional question.

The anpel' ^te requests that this Court accept

jurisdiction in this case so that the i.mp^^^^^t

i5 sU eS prx,' r ,", "Y tFi d ii.l .7. ll bE.' r evieW ed on the merits.

REnpecyfully submitted , /4;v^

AGtaRi Pa!.flta3'7 4 686-056

P'O. 3ox 7010

Chx.?1icothe,Oh3.n 45601

GERa IF^CATc f'F SER11.7:GE

i , h:.reby certify that a copy ctf the forepoanc

memorandum in support of jurisdiction ha= been

forwarded by regular U.S. Mail to the Miuukinour

County Prosecutors office at 27 North Fifth

Stk.eet Suite 201, 7anesville,Ohia 43702 on this

^--)o day of 2+14

Adam Poulton 0 6.a. L05S
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Wise, J.

{¶1}. Defendant-Appeflant Adam Poulton appeals from his convictions, in the

Muskingum County Court of Commoti Pleas, on several felony offenses, including

aggravated robbery. The relevant facts leading to this appeal are as follows.

{^2}. On January 10, 2013, Dresden Police Officer Scott Caldwell was on

routine patrol when he observed an African-American male, later identified as Jeffrey

Body, enter a residence at 30 i Canal Street, in an area known for illegal drug activity.

Officer Caldwell also noticed a Cadillac automobile moving through the area. A few

minutes later, he returned to the area of the residence and saw a number of people in

the middfe of the street. Officer Caldwelf then saw Body, with blood on his person,

running away from the group of people. Tiie officer notified the Muskingum County

Sheriff's Office for assistance. Body thereafter tofd investigators that he had been

jumped and robbed by three or four males. During the altercation, Body suffered

several broken bones to his face and was robbed of his wallet and automobile.

{^31. After appellant was apprehended, he was interviewed by Detective Brady

Hittle of the Muskingum County Sheriff's Office. The interview was recorded on DVD,

as further analyzed infra.

{^4}. On January 16, 2013, the Muskingum County Grand Jury indicted

appellant on the following charges:

{¶5}. 1) Aggravated Robbery with a firearm specification and repeat violent

offender specification, a felony of the first degree, R.C. 2911.01(A)(1), 2941.145, and

2941.149;
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{^61. 2) Aggravated Robbery with a firearm specification and repeat violent

offender specification, a felony of the first degree, R.C. 2911.01(A)(3), 2941.145, and

2941.149;

{^7}. 3) Felonious Assault with a firearm specification and repeat violent

offender specification, a felony of the second degree, R.C. 2903.11(A)(1), 2941.145,

and 2941,149;

1^181. 4) Theft (motor vehicle), a felony of the fourth degree, R. C. 2913a 02(A)(1);

fT,9). 5) Having a VVeapon While Under Disability, a felony of the third degree,

R.C. 2923.13(A)(2);

{TIJO}, 6) Having a Weapon While Under Disability, a felony of the third degree,

R.C. 20-23.13(A)(3):

7) Theft ($? ,000-$7,5J0), a felony of the fifth degree, R.C. 29113.02(A)(1).

{412}. Appellant appeared with his attorney for arraignment on January 23, 2013,

at which time he entered pleas of not guilty to all of the aforesaid counts.

{^113}. On March 26, 2013, appellant's trial attorney filed a written motion to

withdraw as counsel. The trial court denied said motion via judgment entry the next

day.

J^]14}. Prior to trial, the trial court asked the parties to brief whether certain

portions of appellant's statements, made during his interview with Detective Hittle, were

adm'fssible under Evid.R. 410, concerning whether the statements may have been

made in an effort to obtain a favorable plea. After reviewing the briefs and the DVD of

the police interview and conducting a short hearing before the commencement of the

trial, the court ruled that the statements should be admitted. See Tr. at 6-17.
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The case proceeded to a jury trial on May 30, 2013. After hearing the

evidence and viewing the DVD of appellant's interview with Detective Hittle, the jury

returned a verdict of guilty on all charges and specifications.

{l(16}. At sentencing, the trial court found the following counts would merge,

Counts One, Two, and Three; Counts Four and Seven; Counts Five and Six; all firearm

specifications; and all repeat violent offender specifications. The court also found that

Counts One and Two would merge with Counts Four and Seuer;. The trial court

thereupon sentenced appellant to an aggregate prison term of sixteen years.

{^17}. Appellant herein raises the following two Assignments of Error:

{¶181. `"f, THE TRIAL COURT ERRED IN ADMITTING STATEMENTS MR.

POULTON MADE DURING THiw COURSE OF PLEA DISCUSSIONS.

{¶19}. "ll. THE TRIAL COURT ERRED IN DENYING COUNSEL'S MOTION TO

WfTHDRAVV, LEADING TO DENIAL OF MR. POULTON'S RIGHTS TO COUNSEL OR

CHOICE OF COUNSEL:"

f.

{^;20}. In his First Assignment of Error, appellant argues the trial court erred in

admitting into evidence certain statements he had previously made during plea

negotiations, We disagree,

{^,21}. The admission or exclusion of evidence rests in the sound discretion of

the trial court. State v. Sage (1987), 31 Ohio St.3d 173, 180, 510 N.E.2d 343. Our task

is to look at the totality of the circumstances in the particular case under appeal, and

determine whether the trial court acted unreasonably, arbitrarily or unconscionably in

allowing or excluding the disputed evidence. State v. Oman (Feb, 14, 2000), Stark App.
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No. 1999CA00027. In order to find an abuse of discretion, we must determine the trial

court`s decision was unreasonable, arbitrary or unconscionable, and not merely an

error of law or }udgment. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217.

{^p2}. Evid.R. 410 governs inadmissibility of pleas, offers of pleas, and related

statements. Subsection (A)(5) states the following:

f1j231. "(A) Except as provided in division (B) of this rule, evidence of the

following is not admissibEe in any civil or criminal proceeding against the defendant who

mde the pfea or who was a participant personally or through counsel in the piea

discussions: *** (5) any statement made in the course of plea discussions in which

counsel for the prosecuting authority or for the defendant was a participant and that do

not result in a plea of guilty or thai result in a plea of guilty later withdrawn."

{;241, In State v. Frazier (1995), 73 Ohio St.3d 323, at the syllabus, the Supreme

Court of Ohio held as follows in regard to Evid.R. 410:

{¶25}. "In determining admissibility of statements made during alleged plea

discussions, the trial court must first determine whether, at the time of the statements,

the accused had a subjective expectation that a plea was being negotiated. The trial

couft must then determine whether such an expectation was rea.sonable under the

circumstances. " "

f^126}. In making our analysis, the totality of the circumstances must be reviewed.

See Frazier at 337.

{^27}. In the case sub judice, the DVD Exhibit reveals that appellant spoke to

Detective Hittle after waiving his Miranda rights. The detective informed appellant of

the potential charges, suggesting that appellant was "possibly" (ooking at facing a
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charge of aggravated robbery with a gun specification, feionious assault with a gun

specification, and aggravated burglary with a gun specification. Hittle also stated, "hut

all that could change." Hittle added: "Where i`m at right now, if you want to give your

side of the story, then I'm willing to take it, and i'11 go meet with [Prosecutor] Mike

Haddox, right now after we're done, and come back over and let you know what he has

to say," Appellant at first rejected the idea, challenging the existence of a gun at the

scene. He aisc der,ied that Jeffrey Blody had any rnoney on him and insisted one of

the other men decided to take Body's car. Appellant then abruptly informed Hittle that

he had information regarding an unrelated stash of "ice" (crystal methamphetamine),

as well as an unrelated murder case from Guernsey County. Appellant said that'"that's

what I'm trying to put on the tabie " Appellant then indicated that if he had done

anything, it was just that he had ':heat Jeff's ass.,' But he stopped short of reporting

everything he knew. Hittle responded: "VVell; I've got to know what I can take to Mike

[Haddox] and v,rhat i can take to Guernsey County." Appellant, in response, referred to

the ice and murder information as "the only two bargaining chips I got." AppeElant told

Hittie that he did not want the state to "stack" the charges against him. Hittle left the

inte;-view room for a few minutes. U ;s r^, urn, Hittle indicated the ^sossibifity c^f a

solXe char e oieloni .̂t^s assault from the prosecutor. Hittle again stated that he would

rneet with Prosecutor Haddox and return. However, he clearly told appellant he could

not do "anything from behind this desk" without talking to the prosecutor. Hittle's final

return is not shown on the DVD, although appellant asserts that Hittle came back and

offered, on behalf of the prosecutor's office, a deal for a misdemeanor assault charge

in exchange for appellant's remaining inforrr;ation.
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{¶28}, Although appellant presentiy urges that Detective Hittle was seeking to

make a plea deal on behalf of the prosecutor's office we reiterate that Evid.R.

410(A)(5) clearly states that a defense attorney or an attorney for the prosecutor must
.-.Waaa^

be a participant in the plea discussions in order for the rule to appi)See, e.g., State v.

Meeds, 2nd Dist. Miami No. 2003 CA 5, 2004-Ohio-3577, T 20. We are unpersuaded

that Detective Hittle's generalized references to leaving and speaking with the

prosecutor made that official a "participant" in a plea deal. Hittle repeatedly

communicated to appellant that any such deaf would b-̂._in the hands ofi the. ros.ecor.

moreover, the entire interview took place before appellant was booked in the jail or

formally indicted. It is well-recognized that the rule is "not intended to be used to

hamper police at such an early investigatory stage." See State v. Cassell; 10th Dist.

Franklin Nos. 0$AP--1093, 08AP-1094, 2010-Ohio-1831, ¶ 65, quoting State v. Kidder

;1037), 32 Ohio St.3c! 279, 285, 513 N.E.2d 311. Furthermore, while the jurors' viewing

of the DVi ce most IikeEy created the inference that appe!lant had

information abrmf .tb_^^ti_aad^berv af Jeffrey Body and that appeliant was

almost certainly at the scene, we find appellant's further incrimination of himself in the

video beyond an unarmed assaulfi is iimited at best,

{^29}. Upon review, we are unable to conclude the trial court abused its

discretion in finding appellant did not have a reasonable;<:expectatio ii of a.<plea dPal at

the time in question, and therebydeclining to strike the DVD of the police interview.

We find no basis to vacate appellant's convictions and remand the matter for a new

trial.

{^1,30j. Accordingly, appellant's First Assignment of Error is overrufed.
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!1.

In his Second Assignment of Error, appellant contends the trial court erred

in denying his trial counsel's motion to withdraw from representation.' VVe disagree.

{^32 f. The Sixth Amendment to the United States Constitution provides that, "ji]n

all criminal prosecutions, the accused shall enjoy the right *x* to have the Assistance of

Counsel for his defense." This right "guarantees a defendant the right to be

represented by an otherwise qualified attorney whom that defendant can afford to hire,

or who is willing to represent the defendant even though he is without funds." Caplin &

Drysdaie, Chartered v. United States, 491 U.S. 617, 624-25, 109 S.Ct. 2646, 105

L.Ed.2d 528 (1989). A criminal defendant who desires and is financially able to retain

his own counsel should be afforded a fair opportunity to secure counsel of his own

choice. State v. Grigsby, 5 th Dist. Licking No. 13-CA-11, 2013-Ohio-2300, ^17 (interna;

quotations and citations omitted).

{T,33). In Ungarv. Sarafite, 376 U.S. 575, 84 S.Ct. 841, 11 L.Ed.2d 921 (1964),

the United States Supreme Court stated: "There are no mechanical tests for deciding

when a denial of' a continuance is so arbitrary as to violate due process, The answer

must be found in the circurristances present in every case, particularly in the reasons

presented to the trial judge at the time the request is denied." /d. at 589, 84 S.Ct. at

849. In Morris v. Slappy, 461 U.S. 1, 11-12, 103 S.Ct. 1610, 75 L.Ed.2d 610 (1983),

the Court stated that a trial court's responsibility of assembling witnesses, lawyers and

jurors for trial "counsels against continuances except for compelling reasons."

1 Appellant's present appeliate counsel did not represent him at trial,
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fT34}. Appellant's trial counsel's motion to withdraw included a short

memorandum which merely referenced unspecified irreconcilable differences between

counsel and appellant. Appellant presently concedes that his 'trial attorney did not

specify out the nature of the breakdown, in part due to protecting confidential

cornmunications, but he urges that "it appears the attorney refused to fully

communicate with Mr. Poulton or interview witnesses because of the lack of full

payment." See Appellani's Brief at 1, 10. Nonetheless, we find appellant's argument

speculates as to events dehors the record, and therefore is not properly raised in a

direct appeal. See State v. Lawless, Muskingum App. No. CT2000-0037, 2002-Ohio-

3686, citing State v. Cooperrider (1983); 4 Ohio St.3d 226, 228, 448 t`t.E.2d 452,

{$35;. Appellant's Second Assignment of Error is therefore overruied.

f^,36}. For the reasons stated in the foregoing opinion, the judgment of the Court

of Commor Pleas, Muskingum County, Ohio, is hereby affirmed.

Qy: Wise, J.

Farmer, J., concurs.

Hoffman, P. J., concurs separately.

N. JOHN W. WESE

HON. WILLIAM B. HOFFMAN

i%

^. ^

i ^--,---

H^ON. SHE'lLA G. FARMER

JINW/ 0225
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Noffman, P.J., concurring

10

{¶37} I concur iri the majority's analysis and disposition of Appellant's second

assignment oi` error.

{T38} i further concur in the majority's disposition of Appellant's first assignment

of error. Unlike the majority, I would find Appellant's statements to Hittle as to what

Appellant wanted relayed to Haddox (the prosecutor), followad by Fiittle leaving the

interview room for the purpose of consulting the prosecutor and coupled with Hittle's

statement upon return of the possibility of a single felonious assault charge, all

combined to create a reasonable, subjective expectation on Appellant's part a plea was

being negotiated with the prosecutor.' I find such sufficient to render the prosecutor a

participant at that point in time for purposes of the rule even if the prosecutor was not

actually contacted.

{¶39} However, Appellant's incriminating statements concerning his allegedly

limited involvement in the underlying crimes were made prior to Hittle's first leaving the

interview room to purportedly go speak to the prosecutor. At that point in time, the

prosecutor was not yet apartic.ipant, Accordingly, such statements are admissible.

{¶40} Appellant does not specifically identify in his brief any inculpatory

statements made during the video interview iri reliance of negotiating a plea. From my

review of the video, 1 find nothing Appellant says upon Hittle's return to the interview

room, appears specifically connected to the underlying charges nor provides any

' f am not convinced our standard of review is abuse of discretion. Sage deals only with
the admission or exclusion of "relevant" evidence,
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additional incriminating statements not previously disclosed prior to Hittle's first leaving

the room. As such, any further statements are at best, harmless.

HON. VN1L,LiA B. HOF N
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For the reasons stated in our accompanying fti/lemorantlum-Opinion, the

judgment of the Court of Common Pleas of f'Auskingum County, Ohio, is affirmed.

Costs assessed to Appellant.

JOHN W. W1SE

HON. INILLI

ARMER
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