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STATEMENT OF FACTS

This is an appeal on a certified conflict. The issue certified for review and final

ination is: "In a contempt of court action, is the trial court's judgment finding a party

n contempt and imposing a sentence final and appealable when the sentence is imposed,

ibeit with purge conditions, or when the defendant has failed to purge his contempt and

ntence is executed?"

On January 24, 2012, Plaintiff-Appellant, Docks Venture, LLC, filed a Complaint in

e Lucas County Court of Common Pleas against Defendant-Appellee, Dashing Pacific

p, Ltd. The Complaint sought monetary damages and specific performance of lease

rovisions. Dashing Pacific Group, Ltd., filed an Answer and Counterclaim, and Docks

enture, LLC, filed a Motion for Preliminary Injunction. The pertinent facts are succinctly

marized in the trial court's Order of April 19, 2012, granting the Preliminary Injunction

ix at 13-14):

Facts Presented

The parties entered into two (2) separate leases on the
18 th March, 2011. Plaintiffs Exhibit A refers to a
restaurant formerly known as the Navy Bistro and
Exhibit B refers to a restaurant formerly known as
Tango's. Exhibit A now refers to Admiral's American
Grill and Exhibit B refers to El Vaquero's.

2. What is at issue in this matter is the question of utilities.
Both leases are identical on this issue. Item 13 of each
lease provides as follows:

Utilities. Lessee will pay before delinquency
all charges for water, sewer, electricity, gas,
heating, cooling, and telephone used by
Lessee on the Leased Premises. Lessee shall
be responsible for contracting directly with
all utility providers for such services to be
provided under separate metering and direct
billing arrangements. Lessor shall provide,



repair and maintain the necessary
distribution systems and other required
equipment, fixtures or facilities necessary to
furnish such services to the Leased
Premises.

Item 15 provides for responsibilities of Lessor and item 15.6
states as follows:

Installing separate meters for all utilities
inside the Leased Premises.

3. The Plaintiff's evidence indicates that the present
utilities (gas, water and electricity) are not separately
metered and the utilities are not separately divided
between the two leased premises (See Exh C). The
separate meters violates the leases and must be
corrected.

In its April 19, 2012 Order, the trial court issued a preliminary injunction requiring

ashing Pacific Group, Ltd, to provide separately metered gas, electric, and water utilities

each of the leased premises within thirty (30) days (Appendix at 14-15). No appeal was

from this injunction.

On May 25, 2012, Docks Venture, LLC, filed a Motion to Show Cause requesting

Dashing Pacific Group, Ltd., be held in contempt of court for having failed to provide

metered utilities as ordered. Hearings were held on the Motion to Show Cause,

on October 2, 2012, the trial court found Dashing Pacific Group, Ltd., in contempt and

the following Order (Appendix at 18-19):

It is therefore ORDERED, ADJUDGED and DECREED thatthe
defendant, Dashing Pacific Group, LTD, an Ohio Limited
Company, correct the distribution lines within the leased
premises within thirty (30) days to provide separate lines for
each tenant for billing purposes.

It is further ORDERED, ADJUDGED and DECREED that the
work to be done shall not interfere with the normal business
hours of operation of either of the leased premises.
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It is further ORDERED, ADJUDGED and DECREED that the
Plaintiff shall continue to escrow rent with the Clerk of Courts
and held by the Clerk until released by the court.

It is further ORDERED, ADJUDGED and DECREED that if the
defendant, Dashing Pacific Group, LTD, an Ohio Limited
Company fails to comply with this Order within the thirty (30)
day time period that the defendant, Dashing Pacific Group,
LTD, an Ohio Limited Company shall find [sic] the sum $1,000
per day until the Order has been compiled with in full.

Subsequently on October 26, 2012, Dashing Pacific Group, Ltd., was granted an

xtension of time to comply with the purge conditions (Appendix at 20).

On October 31, 2012, Dashing Pacific Group, Ltd., filed a Notice of Appeal to the

ixth District Court of Appeals from the October 2, 2012 Order.

On November 16, 2012, Docks Venture, LLC, filed a Motion to Dismiss the appeal

the grounds that the October 2, 2012 Order from which the appeal had been taken was

t a final appealable order because a contemptfinding imposing a conditional punishment

upled with an opportunity to purge did not constitute a final determination of the

ntempt action.

On February 25, 2013, in a four (4) page Decision and Judgment Entry, the Sixth

>trict Court of Appeals denied the Motion to Dismiss and sua sponte certified its decision

o this Honorable Court for review and final determination pursuant to Article IV, Section

(B)(4) of the Ohio Constitution. Since the denial of the Motion to Dismiss and certification

if conflict occurred before the merits of the appeal were reached by the Court of Appeals,

iere has been no decision on the merits by the Court of Appeals. This case is before this

lonorable Court solely on the procedural question of whether the order appealed from

onstitutes a final appealable order. That is the question as to which the certified conflict

as been accepted.
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PROPOSITION OF LAW

In a civil contempt of court proceeding, a judgment finding a
party to be in contempt of court and imposing a sentence
conditioned on an opportunity to purge that contempt is not a
final appealable order unless and until the party found to be in
contempt fails to purge and the sentence is ordered executed.

The issue presented for review and final determination is whether a civil contempt

:nt finding a party in contempt of court and imposing a sentence conditioned on an

aortunity to purge constitutes a final appealable order when entered, or when the party

nd to be in contempt fails to purge and the sentence is ordered executed. The appellate

rts in Ohio are divided on this issue as noted in Gauthiervs. Gauthier, 137 O.St.3d 562,

N.E.3d 239, 2013-Ohio-5479 (Kennedy, J., dissenting), reviewing cases.

R.C. 2505.02 defines what constitutes a final appealable order. That statute

rovides, in pertinent part, as follows:

(A) As used in this section:

(1) "Substantial right" means a right that the United States
Constitution, the Ohio Constitution, a statute, the common law,
or a rule of procedure entitles a person to enforce or protect.

(2) "°Special proceeding" means an action or proceeding that is
specially created by statute and that prior to 1853 was not
denoted as an action at law or a suit in equity.

(3) "Provisional remedy" means a proceeding ancillary to an
action, including, but not limited to, a proceeding for a
preliminary injunction, attachment, discovery of privileged
matter, suppression of evidence, a prima-facie showing
pursuant to section 2307.85 or 2307.86 of the Revised Code,
a prima-facie showing pursuant to section 2307.92 of the
Revised Code, or a finding made pursuant to division (A)(3) of
section 2307.93 of the Revised Code.

(B) An order is a final
modified, or reversed,
the following:

order that may be reviewed, affirmed,
with or without retrial, when it is one of
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(1) An order that affects a substantial right in an action that
in effect determines the action and prevents a judgment;

(2) An order that affects a substantial right made in a special
proceeding or upon a summary application in an action after
judgment;

(3) An order that vacates or sets aside a judgment or grants
a new trial;

(4) An order that grants or denies a provisional remedy and
to which both of the following apply:

(a) The order in effect determines the action with respect to
the provisional remedy and prevents a judgment in the
action in favor of the appealing party with respect to the
provisional remedy.

(b) The appealing party would not be afforded a meaningful
or effective remedy by an appeal following final judgment as
to all proceedings, issues, claims, and parties in the action.

At the outset, it is clear that a contempt action is not a "special proceeding" as

in R.C. 2505.02(A)(2). The contempt power is an inherent power of the courts

ich is not dependent upon any statutory authority, and was in existence prior to 1853.

, 55 Ohio St.210 at 213-215, 45 N.E. 199 at 200 (1896); State vs. Nixon,

right 763 (1834); State vs. Coulter, Wright 421 (1833), syllabus #3.

The contempt action in this case was brought to remedy a violation of a

liminary injunction that had been issued in a pending and ongoing civil action for

njunctive relief and monetary damages. Accordingly, in the case sub judice, the

:ontempt action would be a "provisional remedy" within the meaning of R.C. 2505.02

A)(3). The requisites of a final appealable order in this context are established under

Z.C. 2505.02 (B)(4).

There is no substantial right to disobey a court order. In the instant case, the
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reliminary Injunction that the contempt action was brought to enforce was never

pealed. So the propriety of the Preliminary Injunction is not subject to cha1lenge,

n Dashing Pacific Group, Ltd., failed to obey the Injunction, it committed a

of court. However, the finding of contempt coupled with the existence of

urge conditions rendered the imposed contempt sanction conditional in nature which

not operate to determine the action with respect to the provisional remedy of

A contempt order that announces a conditional punishment coupled with an

rtunity to purge does not operate to determine the action. The contempt action is

nly determined after a purge hearing is held and when the announced sanction or

is carried into execution. Until that point, the punishment is conditional in

re and the party found to be in contempt always has the option to purge through

pliance or establish a defense of impossibility. "For an order to determine the action

must dispose of the merits of the case or some separable and distant branch thereof

d leave nothing for the determination of the court." VlL Laser Sys. L.L. C vs Shiloh

119 Ohio St.3d 354, 894 N.E.2d 303, 2008-Ohio-3920 at ¶&

ncement of a contempt sanction conditioned on an opportunity to purge does not

eet this standard.

Whether the contemnor completely fails to purge, or takes action to fulfill the

rge conditions, a purge hearing is required and the court still must make a

etermination of non-compliance or the adequacy of purported compliance or any

ed impossibility of compliance' before the contempt action is determined. Liming

133 Ohio St.3d 509, 979 N.E.2d 297, 2012-Ohio-4783 at ¶ 16: "A purge

Impossibiiity of compliance is a defense to civil contempt. Liming vs. Darnus
yJ20 supra, at.
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earing is not a new contempt proceeding, but the conclusion of the originating

pt hearing, because its purpose is to determine whether the contemnor has

the purge condftions." Accordingly, a civil contempt action is not determined

I the purge hearing has been completed.

It is not suggested that the party found to be in contempt must wait until "final

judgment as to all proceedings, issues, claims, and parties in the action" in order to take

n appeal. However, sound policy reasons dictate that a civil contempt action is not

termined until a purge hearing has been held, any defenses have been litigated, and

' announced punishment is actually ordered executed. A contrary rule would invite

mesmanship and piecemeal appeals for purposes of delay.

As observed in Gaulthier vs. Gaulthier, supra, at ¶13, "Domestic and juvenile

are particularly rife with contempt rulings." Emotions not uncommonly run high

n such cases. A disgruntled contemnor has little incentive not to appeal a contempt

udgment that imposes a sentence subject to purge conditions since an unsuccessful

ppeal would still leave the contemnor with the same opportunity to purge after

g the inevitable with an unsuccessful appeal. If the contemnor would be

nfronting a sentence to be carried into execution if an appeal turned out to be

nsuccessful, it is likely that he or she would be more circumspect about taking an

I unless there were good grounds to support it.

Since inability to pay is a defense to a contempt action to enforce payment of

mony or child support, treating a contempt finding imposing a conditional sentence

ubject to purge conditions as a final appealable order would also invite piecemeal

ppeals. For example, in such a situation, a contemnor who is a delinquent alimony or

hild support obligor could appeal imposition of a conditional sentence that is subject to
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conditions and, if unsuccessful on appeal, could then assert an impossibility

se in the trial court and appeal again if the impossibility defense is rejected. This

of piece meal appellate litgation is not consistent with the requirement that an

order in effect determines the action" before it can be appealed pursuant to R.C.

505.02 (B)(4)(a).

In this regard, requiring that the purge conditions expire and the contempt

ction/sentence be ordered into execution before an appeal can be taken would not

eprive the contemnor of a meaningful or effective remedy by appeal. As observed in

11th District case no. 2004-G-2572, 2004-Qhio-4390 at ¶5, "Once her

nce is ordered to be imposed, she [the contemnor] may then seek a stay [pending

0] from the trial court. If that is unsuccessful, she can seek a stay from this Court."

his is essentially no different from the situation presented where a contempt finding is

and a sentence/sanction is imposed subject to purge conditions. If such an order

considered final and appealable, time for compliance with the purge conditions would

eed to be stayed pending appeal in the same manner as a punishment ordered into

on would need to be stayed pending appeal. In either situation, a stay is

necessary for the right of appeal to provide a meaningful and effective remedy. It is not

if the appealing party would be subject to irreparable disadvantage in either

ario.

There is another practical policy consideration militating in favor of requiring that

e contempt sanction be ordered executed before a contempt judgment is considered

and appealable. If a judgment of contempt announcing a sentence subject to

conditions is considered final and appealable, the purge conditions cannot be

odified, except pursuant to Civ.R.60 (B). Ln re RTA, 8t" District case no. 98498, 2012-
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hio-5080. See, a/so, Gaulthier vs. Gaufthier, 12t" District case no. CA 2011-05-048,

012-Ohio 3046 at ¶23. It is sometimes desirable for a trial court to be able to modify

urge conditions in light of logistical considerations that may arise as a contemnor

a good faith effort to purge.

Allowing an appeal to be taken from a contempt order announcing a conditional

nishment subject to purge will in all likelihood increase the number of such appeals

of whether they have potential merit, and would also invite piecemeal

ppeals in contempt cases that involve an arguable impossibility defense thereby

eedlessly burdening appellate dockets. Such a rule would also deprive trial courts of

ractical flexibility in addressing unforeseen logistical problems that may be confronted

y a contemnor in the process of making a good faith attempt to comply with purge

)nditions. A contempt order that announces a prospective punishment subject to

irge conditions is not an order that "in effect determines the action with respect to the

ional remedy" of contempt as required by R.C. 2505.02 (B)(4)(a). Accordingly, in

contempt of court action, there is no final appealable order when a party is found in

and sentenced subject to purge conditions. It is only when a purge hearing

as been completed, and the conditional sentence is carried into execution that there is

final appealable order under R.C. 2505.02 (B)(4).
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CONCLUSION

For these reasons, the Decision of the Sixth District Court of Appeals denying

Docks Venture, LLC, Motion to Dismiss the appeal of Dashing Pacific Group, Ltd.,

ust be reversed.

Respectfully submitted,

Jo,^i^ F. Potts (0033846)
4 Madison Ave. #1010
Toledo, OH 43604-1207
Ph.: (419) 255-2800
FAX:(419) 255-1105
Email: jfplaw@ameritech.net
Attorney for Appellant
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Joh F. Potts (0033846)
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I'hzs case is before the Co'art on the motion of appellee, Doek3 Verlturc:, LLC

("DoCks"), to dismiss the appeal. Appellant, DashJng Pacific CTroup, Ltd. (ul7ashulg"),

^as filed a motion in opposition to ;ppeli.ec>.'s zncition to d.isxnzss.

On October 31, 21012; Dasl:iTig appealod <t judg.tn<.nt of the I.,acas County Court of

CC1)21IT).on Pleas which granted DoC}s' motion to sflo-w cause. I'hC t7:al r.oU.i.'t fownd

Dashiag. to be in contempt of a prior order dated April 19, 2012, and ordered Dashing to

co,=ct the distribution lires w°ithin the premlses lezsed by Docks. The tria; court ordered

^^^^^^^^^LOU
rtrB 2 5 2013

S
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the work to be vamplcte-d within 30 days from the date of the order, or Das£7ing would be

fme^d $1000 per day rzntil the work is complete.

In Docks' motion to disiniss t1hc, appeal, it argucs that Dashing's appc.al is rto^

takcra .f;om a final and appealable order. Specit:tcally; Docks cites decisions of the

Scvent_?^ and E-lcventh Distrlet Courts of Appeals and argues that a contempt citation is

nc,t afirkrzl a.ud appcalaule a.cder if it inik oses a conditiflnal ptut.istuncnt coupled with an

opportitiity to purge. See Davis v: Davis, I 1th Dist,,No. 2004-G-257?1. 2004-Clti.io-4390,

^ 6, ^,̂ `^.^c ut,so.13d, of Trustees nf Cheuter r-.,.=. Y. ba;u^agarctraer, 11t1a Dict. No. 2002-G-

2+30, 2003-C}bio-4361,4,', 12. However, this court has previou:;ly determ;nedtllat a

conternpt citation is final aazd: xpputahle if it uiclttc:cs both a find6g of contempt azid

l,rono.nc:erne,nt of a 1.?ezialty or s^-ictior,, even though the order contains f7url;e coiaditi^.^ns,

See In re J:Z., Gtta Dist, No. 11-11-003, 2012-Ohio- l t0s, "',7; Srrovk v. Stro^r,g; 6t.h, TJ.i:st.

?vo. L-01-1464, 2002-Ohio-2693. Accoxdisigly, Docks' rriaiion to dismiss is found not

well-taken and is denrcci.

We havc previouslvi certified this conflict to the Su;preanc Couri of 0hio. Iri re J.Z.

at 16-1$. "Ehle Ohio Constitution, Article IV, Section 3(B)(4) states:

Whenever thc judges of a court of appcai.s iiuid that a judgir:rnt upon

which thcy have agreed is in confict with a jucigtr,cz;t pronounced upon the

sa:rne question by any other court of appeals of this state; the judges sha:li

2.
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cc;ttify the record of the cascc to the supreme cot.ixt for ze-vie:w arid final

deteminatiorz.

In order to qualif;y for cez'tification to the Suprcine Court: of Ohio pursuant to €hf°

Ohio Constitutioq, .Andcle IV, Section 3(',3);4;, a case must rrxct +^tc fotlowin^,̂  thr4e

conciitiatas:

Fixst, t}lt: certifying court rtlusY fmd that its judgrnt.nt is in cona?ic;t with the

jtld.gx<;cnt of a cou.ri of appeals of anvthy`T district and th'e asserted conflict must be "upon

the same question." Second, the alleged conflict must be on a r-Lii€, of lar:u---caot f'acts.

Thizd, t}zc°,jourr:al ent-}- or opinion of the certifying court must clea;rly set forttc the rule of

iaw which the certifying court corztends.is in conflict tivith the judgmeat on the same

question by other district couris of appcals, P'hrtelock v. Gilbane ,$ldg. CV, 66 Ohio

St.3d 594, 596, 613N.F.2d 1032 (1993),

We finc; that our holding today is again in conflict with the Eleventh District Court

of Appeals' decisign in Davis v. Davi5; 1 lth Divt. No,20()4-G-2572, 2004-Qhio-4390.

Acco,zd;ngJ.y, We cczTify the record ira thi:, case for rcvicw and t^i,,J dete;;-ninat;on to the

Supreme Court of Ohio on the follotiwyis,g issue: In a contempt of court actioll, is the trial

court's judgment 5nding a paz*y in contempt and imposing a seritence fLnal and

a.ppeafa:blc when tlie sentence is imposed, albeit with purgc conditions, or when the

defendaut has failed to purge his conteznpt a.r:rt the ;entenuc is execut::d"I

3.

7
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ZN I ,
HE C®U1;Z.T f)F COMMON PLEAS, LUCAS COUNTY, 01-110

DOCKS VENTURE LI,C * Case No. G-4$01-CI-0201 20134Q-000
Plaintiff, *

*
VS. *

*

DASI-11NG PACII'IC GROUP I;TD AN 0I-1I0* ORDER
LIIt-7ITL?D LIABILITV COMPANY *

Defendant. *
*

* JUDGE JAMES D. BATES
^

This matter came on to be heard upon the Motion for a Preliminary Injunction filed by
the I'laintif'f, Docks Venture, LLC, clba Adnliral's Aznerican Grill. The Court finds that the
l'reliniinary lnjuction should be granted.

Facts Presented

1. The parties entered into two (2) separate 1easeson the 1 Sth of March, 2011. PlaizYtiffs
Exhibit A refers to a restuarant formerly kiiown as the Navy Bistro andExlubit B refers to a
restuarant fornieriy known as Tango's. Exhibit A now refers to Adi-niral'sAmerican Grill and
F:xhibit B refers to 13 t Vaquero's.

2. What is at issue in this matter is the question ot'utilities. f3ot1i leases are identical on
this issue. Item 13 of each lease provides as follows:

Utilities. Lessee will paybefore delinquency all charges for water, sewer,
electricity, gas, hear`ing, cooling and telephone used by Lessee on the Leased f'renuses.
Lessee sliall be responsible for corttracting directly with all utility providers for suc.h
serviccs tnbc: prevideci tinder separate nie.tering and direct billing rtrranl;erraents. Lessor
sh<d4 provide, repair and iiroaintain the necessary distrbutiori systems and other reqrzired
edijipnaent-, tixtiires or f'acilities necessary to ftrrnish st,,ch services iotbe Leased 1'remises.

,..,..j;

APR 2 CP ZQ1Z
G-4801-CI-0201i1340.GCG-bOCKS V2;N'rL'RIi V5 DnSHING PACit'-April 17, 2012-MT6 -d)Op00267&- Puge 1
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Item 15 provides for responsibilities of Lessor and itein 15.6 states as follows:

Insta6linb separate meters for all utilities inside the Leased Premises.

3. Tlie Plaintiffs evidence indicates that the present utilities (gas, water and eletricity) are
not separately metered and the utilities are not separately divided between the two leased

priniises (See Exh C). The separate meters violates the ieases and must be corrected.

sP. 1- e ai [ssu^s

4. For an injt3nction to be granted pnrsuant to Civil IZule 65, the moving party must
establish that the evidence is strong and there is a great likelihood of sucess on the merits and
that the harm is iinmediate and irreparable. The Plaintiff has established the criteria to be granted
an injunction.

5. Therwal issue is, wliere is the water, gas or electrical lines crossed? The latidlord has
the responsibility to get the titilities to the leased preniiseswith separate meters (Lease 13 &
15,6). However, the tenant has the responsibility of the distributioii of those utifitieswithin the
leased preniises.

Judgernent Entt-v

It is therefore ORDE1ZEb, ADJUDGED and DECREED that the preliminary injunction
shall issue in Eivor of the P(aintiff, Docks Venture, LLC, and the Defendant, Dashing 1'acific
Group, 1:"I'D is hereby ORllf;IZ;^^D:

1) The Defendant sliall provide a separate metered utilities
(gas, electric and water) for each of the leased premises
(Exh A & B) within thirty (30) days;

2) "1'he Plaintiff shall escrow rent until further order of this
Court to the Lucas County Clerk of Court and be held by
the Clerk until released by this Court;

3) The parties to appear before this Court on May 14, 2012 at
1:00 p.m. to report on the status of this Order.

G-96ol-Cl-o^<o i2019aa-COt3-DQCKS vLisdTlJRi3 VS U.iSiliKG PACIF-Aprff 1?. 2022-.ti17'6 -^flp^ip;576- Page 214



April 1$, 2012

cc: JOSEPH B CLARKE
IzICHAILD G, FARRAR

0-44014:1-0201201340006-pOCKSVFNTIfRE VS DASHING PACIF-April 17, 1012-bf7-6- 00000267E- Pzge 3
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G^ Jt1MEU D. BATES
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4) The work to be done by the Defendant shall not iilterfer c';
with the normal business hours of' operation at either of
the leased prernises.
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lN'TfIE COURT OF COMMON PLEAS, LtiCAS C()t1NI Y, OHIO

DOCKS VENTUkI: LLC
Plaintiff,

vs.

DASHING PACIFIC GROUP LTD, AN
OHIO LIMITED LIABILITY COMPANY

Defendant.

*
*
^
^
^
^
^
*
^
^
*

Case No. G-4801-CI-0201201340-000

ORDER

JUDGE JAMES D. I3ATES

This matter carne on to be heard upon the the Motion to S}iow Causefiled by the
Plaintiti`on May 25, 2012. The Court previously granted the Plaintiffs Motion for a Prelirninarj-
fnjunctzon on April 19,2012, The Plaintif#' filed their closing argument inwriting on Septesnber
13, 2012 and the Defendant ftledtlreir c3osing argulnent on September 19, 2012.

1. Facts Presented

I. T'hepdrtiesentered into two(2) separateleases on the I 8th day of March, 2011. f?ne
lease was for a restaiirant foriYrerlv known as the Navy Bistro, n!k/a Adtnirals Grill and another
lease for a restaurant formerly known as T'ango's, n/kla El Vaquero.

2. The Court previously Ordered the Defendants to comply with Item 13 of the lease
which provides as follc.^w;

lUtilities. Lessee `vill pay before delinquency all charges for water, seNver, electricity, gas,
heating, cooling and teBephoaae used by Lessee on the Leased I'r•ernises. Lessee shall be
re.sPonsible for contracting directly ovitli all utility;:,roviders for such service.s to be
provided under separate metering,and direct billing arrangements. I:.essor shall provide,

^, j 0A^.^1^^
i C-46C I•C I-02012.013 a0•Opf?4)q10 PiAC i F-Sepfemb: r]6, ?C I2-MT6 - O00002732- Ynge 't
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r•epair and tnaintain the necessary distributioEi systems and other required equipnient,
t"ixttbres or facilities necessary to fua-nish such services to the Leased T'reniises.

The Court further Ordered the Defendant to comply with Iteni 15.6 which provides as
follows:

>[rtstalling separate inetersfor all utilities inside the Leased P remises.

^. The Court finds that the Defendant has complied with the provisions of Item 15.6.

4. It appears from the testimotiy that while separate nteters provided to each tenaitt, the
lines are crossed inside the leased premises causing a disproportior.ate billing for various utilities
provided.

11. Legal Issue

5. The reniaininl; issue is whether Item 13 requires the landlord to reinedy the problem
tivithinthe leased preniises. ltesn 13 requires the lessee to contract with the titility providers for
separate metering, The first sentencein Item 13 places the burden oia the lessee to pay all
utilities (water, seLVer, electricity, gas, heating, cooling and telephone): The secorid senteaice
nlaridates that the lessee contact the utility providers for such services "to be provided under
separate metering and direct billing arrangements." The third sentence requires the "lessor shall
provide, repair and tnaintain the necessary distribution systezns...neeessary to furnish such

services to the Leased 13remises," This sentence obligates the lessor to provide..."the necessary
distribution systenrs...necessary to furriish such services to the leased preniises.'° This is clear
and unanibit;uous. It places the responsibility on tthe Lessor to correct or to provide the necessary
distributioi-i system. This has neither been done pursuantto the provisions of the lease nor the
Court Order dated April 19, 2012. 1,he Lessor is in violation of the lease as well as a court order.
Therefore, the defendant Dashing Pacific Crroup, LTD, an Ohio Lirnited Company, is hereby
found in Contempt.

It is therefore ORDERED, ADJUDGED and DECREI;L7 that the defendant, Dashing
Pacific Group, LTD, an Ohio Lifnited Company, correct the distribution lines within the leased
premises within thirty (30) days to provicle separate lines for each tenant for billing purposes.

It is tiirther C)I;.DERED, ADJUDGED and 17LCR1?ED that tile work to be done shall not
interfere with the nornlal business liours ofoperation of either o.ithe leasedpremises.

lt is further ORDERE-D, ADJUDGED and DECREED that the Plaintiff shall continue to
escrow rent with the Clerk of Courts and held by the Clerk until released by the Court.

It is turther ORDERED, AD.lUDGED and DECRELD that if the defenclant,'Dashing

jGA801-CI-0'01201340-060-BOCKS VE?1TUR-E VS UASNIT'Q PACSD-Septnothcr 26, 202-ht7G -op0002732- 7°6sc 2
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Pacitic Group, L"'D, an Ohio Lirnited Company fails to comFly with this Order witllin the thirtyI'f
(30) day time period that the defendant, Dasliing Pacific Group, LTD, an Ohio LimitedCompany
shall find the sutn of $1;000 per day until the Order has been complied wfith in tiull.

Septernber 27, 20 12 j-^

JUDE JAMES U. BAT1:S

cc: JOSEPH B CLARKE
RICIIARI7 G. FARRAR

j6-480i-CI-320120t340-000-QOCK$ VI:N fUKkt'$ UASHTA1Ci PACIP-Septcn:ber 10I:-M'f6 - OOIX10273:- Page J
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IN THE COURT OF COMMON PLEAS
LUCAS COUNTY, OHIO

Docks Venture, LLC,

Plaintiff,

V.

Dashing Pacific Group, (_td.,

Defendant.

)

)

)

)

.M=!

Case No. G-4801-CI-0201201340-000

Judge James D. Bates

ORDER

This cause came to be heard on Defendant's Motion for Extension of

Time to Comply with Court Order of October 2, 2012. For good cause appearing, it

is

ORDERED that Defendant Dashing Pacific Group is granted an

extension of 60 days, to and through December 28, 2012, in which to comply with

the Court Order of October 2, 2012.

10
------------

DATE'

This Order prepared by:

Byron S. Choka, Esq. (0014249)
Emaif: bchoka@snlaw,corn
Spengler Nathanson P.L.L.
Four Seagate, Suite 400
Toledo, OH 43604-2622
Telephone: (419) 252-6208
Fax: (419) 241-8599
182325

f,^

,,A. DGE JAMES D. B
"'CCC

A

^^^'"'^ ES

tl('l ^A tQil
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