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STATEMENT OF INTEREST OF AMICI CURIAE

The Ohio Association of Civil Trial Attorneys ("OACTA") is an organization comprised

of attorneys, corporate executives, and managers, all devoted to the de.tense of civil lawsuits and

the management of claims against individuals, corporations, and government entities. For nearly

half a century, OACTA's mission has been to provide a forum where dedicated professionals can

work together to promote and improve the administration of justice in Ohio.

OACTA members, large and small, support a balanced civil justice system that will not

only award fair compensation to injured persons, but also impose sufficient safeguards so that

defendants are not unjustly penalized and plaintiffs are not unjustly enriched. OACTA members

strongly support stability and predictability in the civil justice system. Ohio's businesses and

professionals must know what risks they assume as they drive commerce in Ohio.

In furtherance of this mission, OACTA often participates as amicus curiae in cases

addressing legal principles that impact its members, their clients, and the fair and efficient

administration ofjustice in Ohio. This is such a case.

OACTA believes that the judgment of the Eighth District in this case, if allowed to stand,

would negatively impact their members and the public policy of this State. The Eighth District

departed from the existing Ohio Consumer Sales Practices Act ("OCSPA") and Civil Rule 23

jurisprudence, making it easier for plaintiffs to pursue damages awards in class action cases

brought under the OCSPA without any showing that consumers included in the class suffered

actual harm and actual damages as a requirement -for class certification. In so doing, the Eighth

District has created confusion in an already complex area of law. As a result, Ohio litigants will

have difficulty ascertaining the status of the law, or trust that it will be predictably applied. For

these reasons and as set forth more fully below, OACTA urges the Court to overtum the Eighth

District.
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INTRODUCTION

This Court should reverse the Eighth District's decision in Felix v. Ganley Chevrolet,

Inc., 2013-Ohio-3523 (8th Dist.). If allowed to stand, the decision has the potential to: (1) create

an entirely new category of class action litigation under the OCSPA, which the current statutory

framework bars; and (2) increase all class action litigation in Ohio by evading the requirement

that a rigorous analysis must be performed to ensure that the elements of Civil Rule 23 and the

requirements of R.C. 1345,09(B) are satisfied prior to class certification, ignoring this Court's

mandate in Stammco, L.L.C. v. United Tel, Co. of Ohio, 136 Ohio St. 3d 231, 2013-Ohio-3019,

994 N,E.2d 408. The Eighth District's decision also creates confusion given that it purports to,

but does not, follow this Court's precedent in OCSPA and class action cases.

Specifically, to maintain a class action, the OCSPA requires a litigant to show actual

damages, as opposed to statutoYy or discretionary damages. At issue in this case is the proper

interpretation and application of R.C. 1345.09(B), which requires showing actual damages prior

to class certification. In Stamrnco, this Court held that certification of a class was improper if the

class included a "great number of members who for som.e reason could not have been harmecl by

defendant's allegedly unlawful conduct." And in the OCSPA class action context, Stammco's

requirement of "harm" is coexistent with R.C. 1345.09(B)'s requirement of "actual da.mages.°

In this case, the trial court invalidated the named plaintiffs' arbitration agreement, which

it then used as a basis to certify the class of all customers whose purchase contracts merely

included the arbitration agreement, but where those customers overwhelmingly did not have any

dispute that implicated or involved the arbitration agreement. Then, despite Ohio law requiring

litigants to show actual damages to certify a class under the OCSPA, the trial court awarded

$200 in "discretionary damages" for each class member simply due to the inclusion of the

arbitration agreements in their purchase contracts. The Eighth District then refused to consider
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whether class members suffered any actual damages because of the inclusion of the arbitration

agreement. As a result, there was no finding that any class member sutfered any actual damages.

Thus, as certified, the class includes those who never had a dispute with Appellants that

implicated the arbitration agreement.

By affirming class certification, the Eighth District has increased the scope of class

actions under the OCSPA to include classes consisting of members who can only show statutory

or discretionary damages, ignoring Stammco's requirement of class-wide "harmi" and the

OCSPA's requirement that litigants prove actual damages prior to class certification.

In addition, the Eighth District created a conflict among Ohio courts by contravening

established case law in at least two appellate districts, including the Eighth District itself, which

have found that litigants must prove actual damages prior to class certification under the

OCSPA.

Importantly, by affirming a class that includes members who suffered no actual harm, the

Eighth District decision ignores this Court's recent decision in Stamnaco, which requires a court

to conduct a rigorous analysis to ensure all Civil Rule 23 requirements are met prior to class

certification, including ensuring that the class does not include members who suffered no actual

harm.

The Court's most recent decision in Cullen v. State Farrn Mut. Auto. Ins. Co., Slip, Op.

No. 2013-Ohio-4733 does not resolve the issues in this case. Although the Court provided

guidance with respect to Civil Rule 23(B)(2) and 23(B)(3), it did not address the scope of class

actions under the QCSPA and did not address the issue of improperly certifying a class under

Civil Rule 23 that contains members who suffered no harm.
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For all of these reasons, Amicus Curiae join Appellants in asking the Court to reverse the

Eighth Appellate District.

STATEMENT OF FACTS

Amicus Curiae defer to the Statement of Facts presented by Appellants.

LAW AND ARGUMENT

I'rnuoslt'on ofLaw iVo. 1: A class action cannot be maintained on behalf of a putative class
that includes individuals who did not sustain actual harm or damage as a result of the
challenged conduct, which is a required part of the rigorous analysis under Ohio R. Civ.
P. 23.

The decision below upheld certification of a class that includes all customers who

purchased a vehicle and signed a purchase agreement that included an arbitration agreement,

regardless of whether the class members had a dispute that even implicated the arbitration

agreement. Felix, 2013-Ohio-3523 at ¶ 1$. The class definition thus included those who

suffered no harm and no actual damages.

In affirming class certification, the Eiglzth District relied almost entirely on pre-Stammco

case law, mentioning the Starnmco decision only once at paragraph 50. Id. at ¶ 50. In doing so,

the Eighth District ignored this Court's mandate to conduct a "rigorous analysis" to ensure that

the requirements of Civil Rule 23 are met, including whether class members have suffered actual

harm. Stammco, 136 Ohio St. 3d 231, 232, 2013-Ohio-3019 at ¶ 3.

Under Civil Rule 23, a plaintiff must show that an identifiable and unambiguous class

exists. Id. at ¶ 19. The Eighth District held that the class was identifiable under Civil Rule 23

because it was "administratively feasible to determine wliether a particular person is a member of

the class" by reason of the inclusion of the arbitration agreement, even though the class

definition included customers who had no dispute and, therefore, suffered no harm as a result of

the mere inclusion of the arbitration agreement in their purchase contracts. Felix, 2013-Ohio-
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3523 at T¶ 17, 19. But this analysis is contrary to the requirement that a class be identifiable and

not overbroad, since a court would be required to parse through all customers on a one-by-one

basis to determine who, if anyone, might have suffered actual harm.

In Stczrnmco, the proposed class definition included all customers whose phone bills

included third-party charges for which the defendant telecom company had no prior

authorization, regardless of whether the charges were proper. Stammco at ^j 56.

This Court struck down class certification in ^5tamtnco, holding that if a class definition

includes members who were not harnned by the alleged unlawful conduct, then the class

definition is too broad to allow class certification. Id. at 53, 56 ("Under the proposed

amended class, every person who was billed a third-party charge for which [the defendant

telecom company] had no prior authorization is now a class member even if the third-party

charge was proper. Therefore, the proposed amended class is overbroad and is not a proper

class."). As a result, Stammco expressly requires Ohio's lower courts to consider at the class

certification stage whether the class is comprised of individuals who suffered harm as a result of

the allegedly unlawful conduct. Id.

Moreover, recent Supreme Court of the United States precedent indicates that plaintiffs

must sufficiently show class-wide damages to satisfy the rigorous analysis necessary to sustain a

class action. See Comcast Corp, v. Behrend, 133 S. Ct. 1426 (2013); see also Stoneback V.

Artsquest, 2013 U.S. Dist. LEXIS 86457, *49 (E.D. Pa. June 20, 2013) (The district court found

that plaintiffs' inability to show actual damages was inconsistent with Comcast's requirement

"that damages [be] susceptible of measurement across the entire class.").

Here, the alleged unlawful conduct was inclusion of the arbitration agreement in the

purchase agreement. Felix at Tj 6. The trial court established that the named plaintiffs had a
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dispute that implicated the arbitration agreement. But the court failed to make a similar

determination regarding other class members, thus including in the class definition all customers

who had a purchase contract that included the arbitration agreement at issue. Id. at ¶T 6, 7.

Therefore, just like Stammco, the class definition here was too broad because it included

anyone who had the arbitration agreement within their purchase contract, regardless of whether

they had a dispute that implicated the arbitration agreement. Id.

If allowed to stand, the Eighth District's decision creates an anomaly under Ohio law:

although this Court held in Stammco that a trial court must consider the issue of actual harm

under Civil Rule 23 at the class certification level, the Eighth District essentially held that such

an inquiry is outside the scope of Civil Rule 23. See Stammo at ^, 53, 56.

This holding creates uncertainty for Ohio businesses, litigants, and lower courts with

respect to the scope of potential classes certified in class action litigation. Accordingly, Amicus

Curiae respectfully request the Court to clarify this point of Iaw and overturn the Eighth

District's decision,

Probosrtian of Law No. 2: In a class action brought under the Ohio Consumer Sales
Practices Act, R.C. 1345.09(B) requires consumers to have sustained actual damages as a
result of the challenged conduct.

Where plaintiffs seek class-wide damages for an OCSPA violation, their recovery is

limited to actual damages. Felix at ¶ 69 (Rocco, J., dissenting) (citing R.C. 1345.09(B));

Washington v. Spitzer Mgt, 2003-Ohio-1735, T 32 (8th Dist.) ("CSPA limits the damages

available in class actions to actual damages"); Konarzewski v. Ganley, Inc., 2009-Ohio-5827, Tj

46 (8th Dist.) ("class action plaintiffs must prove actual damages under the CSPA")).

As a result, prior to class certification of a class under the OCSPA, plaintiffs must show

proof of actual damages, and "[o]nly those individuals wlxo sustained actual damages as a result

of an alleged CSPA violation may properly be included within" a damages class. Icl at ¶ 69
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(citing Searles v. Germain Ford of Columbus, L.L.C, 2009-Ohio- 1323, ¶ 22 (10th Dist.) ("The

fact that statutory damages are not available in a class action indicates proof of actual damages is

required before certification of an R.C. 1345.09 class action is proper.")); Konarzetivska v.

Ganley, Inc., 2009-Ohio-5827, T¶ 47-48 (8th Dist.) (observing that to comply with R.C.

1345.09(B), Civ.R. 23(B)(3) a class would "need to be narrowed" to include only those

individuals who sustained actual damages).

Here, the trial court found the arbitration agreement at issue invalid as to the named

plaintiffs, certified a class of all customers whose purchase contracts contained the arbitration

agreement, and awarded $200 in "discretionary damages" to each class member. Id. at ¶¶ 4-6.

But as explained by the dissent, this class definition includes both those who sustained actual

damages (such as the named plaintiffs, for example, who had to litigate the arbitration agreement

deemed invalid) and those who sustained no damages at all (such as customers who never even

had a dispute with defendants). Id. at ¶ 70 (Rocco, J., dissenting). Further, the OCSPA does not

permit courts to award "discretionary damages" in class actions-only actual damages. Id. at

¶ 72, n.8 (Rocco, J., dissenting) ("no provision exists for the recovery of such `discretionary'

damages in a CSPA class action"); see also R.C. 1345.09(B). i

The Eighth District declined to address the issue of whether the class members suffered

any actual damages, reasoning that it is a merits issue, and not properly before it on a class

certification appeal. Id, at ¶ 44. But the existence of actual damages goes to the heart of the

rigorous analysis required under Civil Rule 23, not just an issue regarding the amount of

damages that the plaintiffs may eventuallv recover. Id. at ¶¶ 69, 72 (Rocco, J., dissenting)

(°`[Tj.he CSPA's damages limitation impacts not only the damages that may ultimately be

1 Aside from the named plaintiffs, no other customer is asserting any claim relating to the
purchase.
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recovered by a properly certified class but whether a putative class may be properly certified as a

Civ.R. 23(B)(3) CSPA class in the first instance."); Stammco at T;41( 19-23, Under the OCSPA,

only a class consisting of those who sustained actual damages may move forward and be

certified. Searles at ¶ 22.

Allowing the Eighth District decision to stand would permit trial courts to certify large

classes under the OCSPA based on statutory or discretionary damages, eroding the purpose and

class action protections of the OSCPA and opening an entirely new avenue of class action

litigation under the OCSPA. This creates uncertainty for businesses, professionals, and

individuals who operate under the purview of the OCSPA.

In addition, the Eighth District's decision appears to have created a conflict: under

established case law, including from the Eighth District, a trial court cannot certify a class under

the OCSPA without first requiring proof of actual damages. See Searles v, Germain Ford of

Cnlumbus, L.L.G., 2009 Ohio 1323, ^j 22 (10th Dist.) But the Felix decision clouds this body of

case law by permitting class certification without proof of actual damages and allowing a trial

court to issue discretionary or statutory damages not permitted under the OCSPA.

Although the Court's most recent decision in Cullen addresses the issue of damages

under Civil Rule 23(B), it does not address the scope of class actions under the OCSPA or the

requirement to show proof of actual damages prior to class certification. The Court should

clarify this important issue under Ohio law and reverse the Eighth District and find that plaintiffs

bringing a class action under the OCSPA must show actual damages.

CONCLUSION

The Eighth District's decision has the potential to create a new class of class action

litigation under Civil Rule 23 and the Ohio Consumer Sales Practices Act, which the current

statutory framework bars. At a minimum, the Eighth District's decision clouds the rigorous
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analysis under Civ. R.23 that this Court required in Stammco and Cullen, leadiiig tQ the serial

certification of overbroad class actions on behalf of consumers who were not injured, harmed or

damaged. Amicus curiae urge the Court to reverse the Eighth District's decision and require

litigants to show actual harm and actual damages, as required by Civil Rule 23 and the Ohio

Consumer Sales Practices Act,
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