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STATEMENT Ol+ THE CASE AND FACTS

Appellant, Cassidy Campbell, incorporates herein the Statement of Facts and Appendices

contained in her Merit Brief filed on March 11, 2014.

REPLY 'I'O APPELLEE'S PROPOSITION OF LAW I

In Appellee's first proposition of law, Appellee asks this Court to dismiss this appeal as

moot, as B.C. was adopted prior to Mother moving for a delayed appeal. Appellant disagrees.

R.C. 3107.16(B) provides one year for the appeal of an adoption an.d said year has not yet

expired. However, for Appellant to effectively appeal the adoption she must first be successful in

her appeal of the juvenile court case which terminated her parental rights. Appellant was not a

party to the adoption at the time the adoption was completed because the juvenile court case

divested the natural parents of all parental rights and privileges and consent was unnecessary per

R.C. 3107.07(D).

R.C. 2151.414(F) states, "The parents of a child for whom the court has issued an order

granting permanent custody pursuant to this section, upon the issuance of the order, cease to be

parties to the action. This division is not intended to eliminate or restrict any right of the parents

to appeal the graiiting of permanent custody of theix child to a movant pursuant to this section".

"Logically, this provision can only be meant to operate prospectively, excludiiig the parents from

future proceedings relating to the child, such as review hearings. It does not operate to divest the

parent of his right to appeal the permanent custody decision, nor does it operate to prevent the

parent from otherwise challenging the validity of the judgment rendered in the proceeding to
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which he was a party." In r•e Phillips, 12th Dist. Butler No, CA2003-03-062, 2003-Ohio-5107.

Even if this Court determines that the adoption of B.C. makes this appeal moot and that

jurisdiction lies with the probate court through the adoption; Appellant asks this Court to find

this appeal an exception to the mootness doctrine as this case raises a substantial constitutional

question relating to due process, and involves matters of public and great general interest;

"...Ohio recognizes an exception to the mootness doctrine for cases which present a debatable

constitutional question or a matter of great public or general interest." Tschantz v: Ferguson, 57

Ohio St.3d 131, 133 (1991).

REPLY TO APPELLEE'S PROPOSITION OF LAW II

Appellee's second proposition of law sets forth a lengthy argument that parents whose

parental rights were terminated are not entitled to a delayed appeal. A thorough review of

Appellee's arguments reveals the primary and obviously vital conc:ern of allowing delayed

appeals in termination cases is the welfare of the claild or children involved.

Appellant understands the difficulties which may arise from the granting of delayed

appeals in termination cases; however, "procedural correctness must be trumped by what is

constitutionally required for due process in protecting parental rights." In Re Adoption ofN.M.,

2005-C3hio-2555, 04CA109, 05-LW-21 Sfi (5th). "Appellant's rights, both as a parent and as a

litigant with an absolute right to an appeal, are constitutionally protected. We cannot cut corners

on those rights, despite our concerns for the children's undoubtedly vital interest in a speedy and
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permanent placement." In Re the Matter qf the Adoption of Minor Children: CB.1!%f. and CR.s'^1.,

No. 37S03-1303-AD-159, Indiana Supreme Court, August 16, 2013.

Adoption provides the most stable and legally binding relationship a child can have

outside of the biological parental relationship and yet Ohio legislature provides parents a year in

which to appeal an adoption. R.C. 3107.16(B) states:

"Subject to the disposition of an appeal, upon the expiration of one year after an
adoption decree is issued, the decree cannot be questioned by any person,
including the petitioner, in any manner or upon any ground, including fraud,
misrepresentation, failure to give any required notice, or lack of jurisdiction of the
parties or of the subject matter, unless, in the case of the adoption of a minor, the
petitioner has not taken custody of the minor, or, in the case of the adoption of a
minor by a stepparent, the adoption would not have been granted but for fraLid
perpetrated by the petitioner or the petitioner's spouse, or, in the case of the
adoption of an adult, the adult had no knowledge of the decree within the one-year
period>"

One must question a set of principles that applies differently and more rigorously to one

group of people or circumstances than to another when,

"[tJhe legislature, in enacting R.C. 3107.16, would have been well aware of
various instances where natural parents have attacked the finality of adoption
decrees. The legislature would have been well aware of the devastating effect of
such an attack, even an unsuccessful one, upon adoptive parents and adopted
children. It would have been aware of the worry and chilling effect placed upon
the developing parent/child relationship by the knowledge that the relationship
could be completely severed if some legal error were made in the prior
proceeding, and that the adoptive parent and child would be virtually helpless if
such error were made. The legislature has not deprived appellant of constitutional
rights. The legislature has struck a balance in enacting R.C. 3107.16(B) to give
the natural parent a reasonable time to make either direct or collateral attack upon
an adoption decree. After that reasonable time, one year, the adoptive parents and
child should be allowed the certainty of their ongoing relationship." In re
Adoption qf.I..tiTN.Z., 2012-Ohio-3544, citing Wiley v. Rutter (Oct. 12, 1983),
Tuscarawas App.1`rro. 1772.
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Appellant acknowledges that the children's rights are equally important and must

certainly be considered but Appellant contends that the rights of all children must be considered.

Certainly not every parent will be successful in their delayed appeal requests as the circumstances

would have to be extraordinary in order to prevail.l3ut in those exceptional cases is it not as

much the child's right to be raised by their natural parent that would be violated by a denial of a

delayed appeal if said parent could provide a safe and loving home?

The Clark C'ounty Department of Job & Family Services website directs you to

http://www.adoptuskids.org/Child/ChildSearch.aspx to find out about children available for

adoption in the state of Ohio. As this information is provided by Appellee's own website it mtzst

be considered accurate. A click on the website provides one with the ability to search through

495 profiles, many of which are comprised of siblings currently in the foster care system. A

review of the profiles provides us with a look at some of the unfortunate children in question.

Profile SZH777547 is for sibling sisters M. and M. who have been available for adoption

since at least February 1, 2013, as their photo was last updated on that date. The girls profile was

last updated on February 6, 2014, meaning that they are still awaiting adoption over a year later.

M. and M. are both beautiful little girls aged twelve and thirteen who are seeking a two parent

pernlanent family. M. and M. "are very close to their two older brothers and adult sister" and "[i ]t

is in their best interest to maintain an ongoing relationship with them." "'I'he girls are also

interested in maintaining contact with their birth mother."

Profile SZH767443 describes sibling brothers G. and N. ages sixteen and fourteen who

both erzjoy sports and are all around good children. I'he most disconcerting aspect of their profile

is the date in which the photo was updated. I'he photo was last updated on December 3, 2012.
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The boys profile was last updated on March 22, 2014. The brothers have been awaiting adoption,

at the minimum, almost a year and a half.

Children waiting to be adopted sometimes spend year after year in foster care, being

shtiffled iz•om one foster home to another. Such is the case in profile SZH127513, brothers C. and

E., ages fifteen and fourteen who "have had multiple plaeements" uThile in the foster care system.

C. and E. also have two brothers in foster care.

Some of the children have positive profiles like SZH098203, sisters D. and K., ages

twelve and ten who have been fortunate to find a foster home that "has cared for both girls for

almost 2 years". "The foster family is planning to adopt" the sisters. What must be noted

however is the time span that has passed.

Appellee contends that a delayed appeal would deny a child stability and permanency.

Profile S'ZH187365, sisters T., T., and T., ages thirteen, eleven, and eleven. If T., T., and T, are

adopted, they will be removed from a foster mom in which they are "very bonded". The bond is

so strong that they "would need continued contact with her as they transition into a new home".

Unfortunately, the bond and stability that the girls have found will be shattered upon adoption

and regrettably, this is unavoidable.

Again, Appellant asks this Court to recognize that the granting or denying of a delaved

appeal in a permanent custody case is not a one size fits all scenario and that in some cases the

benefits to all parties outweigh any possible harm caused by the delay. Considering the

substantial and lifelong impact on all involved, each delayed appeal should be heard with

deference and scrutiny applied so that the decision is based on its merits, and not simply
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disallowed despite the circumstances because of a 1'a.ilure in our system to abide by the

Constitution and our inherent rights.

To promote the purposes and preserve the integrity of the legal system, and to assure due

process to all parties in the termination of parental rights, the certified question. must be answered

in the affirmative to extend the delayed appeal provisions of App.R. 5 to cases involving the

termination of parental rights and privileges.

CONCLUSION

For all of the foregoing reasons, the decisions of the Court of Appeals must be reversed.

ly

Linda Jde sh^r,^( ^3543)
Attorn y or A pell t
150 N. L mes ne Street, Suite 206
Spring i Id, Ohio 45501
(937) 3 5-3022 Phone
(937) 325-3277 Facsimile

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Memorandum in Support of Jurisdiction was
served upon the A,ndre Pickering, 50 E. Columbia Street, Springf eld, Ohio 45501, by regular
U.S. mail on this day of Apri120I4.
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Lawriter - ORC - 3107.16 Appeals. Page 1 of 1

3107.16 Appeals.

(A) Appeals from the probate court are subject to the Rules of Appellate Procedure and, to the extent
not in conflict with those rules, Chapter 2505. of the Revised Code. Unless there is good cause for
delay, appeals shall be heard on an expedited basis.

(B) Subject to the disposition of an appeal, upon the expiration of one year after an adoption decree is

issued, the decree cannot be questioned by any person, including the petitioner, in any manner or

upon any ground, including fraud, misrepresentation, failure to give any required notice, or lack of

jurisdiction of the parties or of the subject matter, unless, in the case of the adoption of a minor, the

petitioner has not taken custody of the minor, or, in the case of the adoption of a minor by a

stepparent, the adoption would not have been granted but for fraud perpetrated by the petitioner or

the petitioner's spouse, or, in the case of the adoption of an adult, the adult had no knowledge of the
decree within the one-year period.

Effective Date: 09-18-1996

A°Z
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Lawriter - ORC - 3107.07 Consent u:nnecessa.ry.

3107.07 Consent unnecessary.

Consent to adoption is not required of any of the following:

Page 1 of 2

(A) A parent of a minor, when it is alleged in the adoption petition and the court , after proper service

of notice and hearing, finds by clear and convincing evidence that the parent has failed without

justifiable cause to provide more than de minimis contact with the minor or to provide for the

maintenance and support of the minor as required by law or judicial decree for a period of at least one

year immediately preceding either the filing of the adoption petition or the placement of the minor in
the home of the petitioner.

(B) The putative father of a minor if either of the following applies:

(1) The putative father falls to register as the minor's putative father with the putative father registry

established under section 3107.062 of the Revised Code not later than thirty days after the minor's
birth;

(2) The court finds, after proper service of notice and hearing, that any of the following are the case:

(a) The putative father is not the father of the minor;

(b) The putative father has willfully abandoned or failed to care for and support the minor;

(c) The putative father has willfully abandoned the mother of the minor during her pregnancy and up

to the time of her surrender of the minor, or the minor's placement in the home of the petitioner,
whichever occurs first.

(C) Except as provided in section 3107.071 of the Revised Code, a parent who has entered into a

voluntary permanent custody surrender agreement under division (B) of section 5103.15 of the
Revised Code;

(D) A parent whose parental rights have been terminated by order of a juvenile court under Chapter

2151. of the Revised Code;

(E) A parent who is married to the petitioner and supports the adoption;

(F) The father, or putative father, of a minor if the minor is conceived as the result of the commission

of rape by the father or putative father and the father or putative father is convicted of or pleads guilty

to the commission of that offense. As used in this division, "rape" means a violation of section 2907.02
of the Revised Code or a similar law of another state.

(G) A legal guardian or guardian ad litem of a parent jcjdicially declared incompetent in a separate

court proceeding who has failed to respond in writing to a request for consent, for a period of thirty

days, or who, after examination of the written reasons for withholding consent, is found by the court to
be withholding consent unreasonably;

(H) Any legal guardian or lawful custodian of the person to be adopted, other than a parent, who has
failed to respond in writing to a request for consent, for a period of thirty days, or who, after

examination of the written reasons for withholding consent, is found by the court to be withholding
consent unreasonably;

A-2
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Lawriter - ORC - 3107.07 Consent unnecessary. Page 2 of 2

(I) The spouse of the person to be adopted, if the failure of the spouse to consent to the adoption is

found by the court to be by reason of prolonged unexplained absence, unavailability, incapacity, or

circumstances that make it impossible or unreasonably difficult to obtain the consent or refusal of the
spouse;

(3) Any parent, legal guardian, or other lawful custodian in a foreign country, if the person to be
adopted has been released for adoption pursuant to the laws of the country in which the person

resides and the release of such person is in a form that satisfies the requirements of the immigration

and naturalization service of the United States department of justice for purposes of immigration to the

United States pursuant to section 101(b)(1)(F) of the "Immigration and Nationality Act,'° 75 Stat. 650
(1961), 8 U.S.C. 1101(b)(1)(F) , as amended or reenacted.

(K) Except as provided in divisions (G) and (H) of this section, a juvenile court, agency, or person

given notice of the petition pursuant to division (A)(1) of section 3107.11 of the Revised Code that fails

to file an objection to the petition within fourteen days after proof is filed pursuant to division (B) of
that section that the notice was given;

(L) Any guardian, custodian, or other party who has temporary custody of the child.

Effective Date: 10-29-1999; 2008 HB7 04-07-2009

A-3
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Lawriter - ORC - 2151.414 Hearing on motion requesting permanent custody. Page 1 of 6

2151.414 Hearing on motion requesting permanent custody.

(A)

(1) Upon the filing of a motion pursuant to section 2151,413 of the Revised Code for permanent

custody of a child, the court shall schedule a hearing and give notice of the filing of the motion and of

the hearing, in accordance with section 2151.29 of the Revised Code, to all parties to the action and to

the child's guardian ad litem. The notice also shall contain a full explanation that the granting of

permanent custody permanently divests the parents of their parental rights, a full explanation of their

right to be represented by counsel and to have counsel appointed pursuant to Chapter 120. of the

Revised Code if they are indigent, and the name and telephone number of the court employee

designated by the court pursuant to section 2151.314 of the Revised Code to arrange for the prompt

appointment of counsel for indigent persons.

The court shall conduct a hearing in accordance with section 2151.35 of the Revised Code to determine

if it is in the best interest of the child to permanently terminate parental rights and grant permanent

custody to the agency that filed the motion. The adjudication that the child is an abused, neglected, or

dependent child and any dispositional order that has been issued in the case under section 2151.353 of

the Revised Code pursuant to the adjudication shall not be readjudicated at the hearing and shail not

be affected by a denial of the motion for permanent custody.

(2) The court shall hold the hearing scheduled pursuant to division (A)(1) of this section not later than

one hundred twenty days after the agency files the motion for permanent custody, except that, for

good cause shown, the court may continue the hearing for a reasonable period of time beyond the

one-hundred-twenty-day deadline. The court shali issue an order that grants, denies, or otherwise

disposes of the motion for permanent custody, and journalize the order, not later than two hundred

days after the agency files the motion.

If a motion is made under division (D)(2) of section 2151.413 of the Revised Code and no dispositional

hearing has been held in the case, the court may hear the motion in the dispositional hearing required

by division (B) of section 2151.35 of the Revised Code. If the court issues an order pursuant to section

2151.353 of the Revised Code granting permanent custody of the child to the agency, the court shall

immediately dismiss the motion made under division (D)(2) of section 2151.413 of the Revised Code.

The failure of the court to comply with the time periods set forth in division

(A) (2) of this section does not affect the authority of the court to issue any order under this chapter

and does not provide any basis for attacking the jurisdiction of the court or the validity of any order of

the court.

(B)

(1) Except as provided in division (B)(2) of this section, the court may grant permanent custody of a

child to a movant if the court determines at the hearing held pursuant to division (A) of this section, by

clear and convincing evidence, that it is in the best interest of the child to grant permanent custody of

the child to the agency that filed the motion for permanent custody and that any of the following

apply:

(a) The child is not abandoned or orphaned, has not been in the temporary custody of one or more
public children services agencies or private child placing agencies for twelve or more months of a

- ------ -
A-4
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Lawriter - ORC - 2151.414 Hearfn:g on motion requesting permanent custody. Page 2 of 6

consecutive twenty-two-month period, or has not been in the temporary custody of one or more public

children services agencies or private child placing agencies for twelve or more months of a consecutive

twenty-two-month period if, as described in division (D)(1) of section 151.413 of the Revised Code,

the child was previously in the temporary custody of an equivalent agency in another state, and the

child cannot be placed with either of the child's parents within a reasonable time or should not be
placed with the child's parents.

(b) The child is abandoned.

(c) The child is orphaned, and there are no relatives of the child who are able to take permanent
custody.

(d) The child has been in the temporary custody of one or more public children services agencies or

private child placing agencies for twelve or more months of a consecutive twenty-two-month period, or

the child has been in the temporary custody of one or more public children services agencies or private

child placing agencies for twelve or more months of a consecutive twenty-two-month period and, as

described in division (D)(1) of section 2151.413 of the Revised Code, the child was previously in the
temporary custody of an equivalent agency in another state.

For the purposes of division (B)(1) of this section, a child shall be considered to have entered the

temporary custody of an agency on the earlier of the date the child is adjudicated pursuant to section

2151.28 of the Revised Code or the date that is sixty days after the removal of the child from home.

(2) With respect to a motion made pursuant to division (D)(2) of section 2151.413 of the Revised

Code, the court shall grant permanent custody of the child to the movant if the court determines in

accordance with division (E) of this section that the child cannot be placed with one of the child's

parents within a reasonable time or should not be placed with either parent and determines in

accordance with division (D) of this section that permanent custody is in the child's best interest.

(C) In making the determinations required by this section or division (A)(4) of section 2151.353 of the

Revised Code, a court shall not consider the effect the granting of permanent custody to the agency

would have upon any parent of the child, A written report of the guardian ad litem of the child shall be

submitted to the court prior to or at the time of the hearing held pursuant to division (A) of this section

or section 2151.35 of the Revised Code but shall not be submitted under oath.

If the court grants permanent custody of a child to a movant under this division, the court, upon the

request of any party, shall file a written opinion setting forth its findings of fact and conclusions of law

in relation to the proceeding. The court shall not deny an agency's motion for permanent custody

solely because the agency failed to implement any particular aspect of the child's case plan.

(D)

(1) In determining the best interest of a child at a hearing held pursuant to division (A) of this section

or for the purposes of division (A)(4) or (5) of section 2151.353 or division (C) of section 2151.415 of

the Revised Code, the court shall consider all relevant factors, including, but not limited to, the
following:

(a) The interaction and interrelationship of the child with the child's parents, siblings, relatives, foster

caregivers and out-of-home providers, and any other person who may significantly affect the child;

------------- 1 1 1
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Lawriter - ORC - 21a 1.414 Hearing on motion requesting permanent custody. Page 3 of 6

(b) The wishes of the child, as expressed directly by the child or through the child's guardian ad litem,

with due regard for the maturity of the child;

(c) The custodial history of the child, including whether the child has been in the temporary custody of

one or more public children services agencies or private child placing agencies for twelve or more

months of a consecutive twenty-two-month period, or the child has been in the temporary custody of

one or more public children services agencies or private child placing agencies for twelve or more

months of a consecutive twenty-two-month period and, as described in division (D)(1) of section

2151.413 of the Revised Code, the child was previously in the temporary custody of an equivalent

agency in another state;

(d) The child's need for a legally secure permanent placement and whether that type of placement can

be achieved without a grant of permanent custody to the agency;

(e) Whether any of the factors in divisions (E)(7) to (11) of this section apply in relation to the parents

and child.

For the purposes of division (D)(1) of this section, a child shall be considered to have entered the

temporary custody of an agency on the earlier of the date the child is adjudicated pursuant to section

2151.28 of the Revised Code or the date that is sixty days after the removal of the child from home.

(2) If all of the following apply, permanent custody is in the best interest of the chiid and the court

shall commit the child to the permanent custody of a public children services agency or private child

placing agency;

(a) The court determines by clear and convincing evidence that one or more of the factors in division

(E) of this section exist and the child cannot be placed with one of the child's parents within a

reasonable time or should not be placed with either parent.

(b) The child has been in an agency's custody for two years or longer, and no longer qualifies for

temporary custody pursuant to division (D) of section 2151.415 of the Revised Code.

(c) The child does not meet the requirements for a planned permanent living arrangement pursuant to

division (A)(5) of section 2151.353 of the Revised Code.

(d) Prior to the dispositional hearing, no relative or other interested person has filed, or has been

identified in, a motion for legal custody of the child.

(E) In determining at a hearing held pursuant to division (A) of this section or for the purposes of

division (A)(4) of section 2151.353 of the Revised Code whether a child cannot be placed with either

parent within a reasonable period of time or should not be placed with the parents, the court shall

consider all relevant evidence. If the court determines, by clear and convincing evidence, at a hearing

held pursuant to division (A) of this section or for the purposes of division (A)(4) of section 2151.353

of the Revised Code that one or rnore of the following exist as to each of the child's parents, the court

shall enter a finding that the child cannot be placed with either parent within a reasonable time or

should not be placed with either parent:

(1) Following the placement of the child outside the child's home and notwithstanding reasonable case

planning and diligent efforts by the agency to assist the parents to remedy the problems that initially

caused the child to be placed outside the home, the parent has failed continuously and repeatedly to

substantially remedy the conditions causing the child to be placed outside the child's home, In

- ------ -- ----------------
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Lawriter - ORC - 2151.414 I-Iearing on motion requesting pertnanent custody. Page 4 of 6

determining whether the parents have substantially remedied those conditions, the court shall consider

parental utilization of medical, psychiatric, psychological, and other social and rehabilitative services

and material resources that were made available to the parents for the purpose of changing parental
conduct to allow them to resume and rnaintain parental duties.

(2) Chronic mental illness, chronic emotional illness, mental retardation, physical disability, or chemical

dependency of the parent that is so severe that it makes the parent unable to provide an adequate

permanent home for the child at the present time and, as anticipated, within one year after the court

holds the hearing pursuant to division (A) of this section or for the purposes of division (A)(4) of
section 2151.353 of the Revised Code;

(3) The parent committed any abuse as described in section 2151.031 of the Revised Code against the

child, caused the child to suffer any neglect as described in section 2151.03 of the Revised Code, or

allowed the child to suffer any neglect as described in section 2151.03 of the Revised Code between

the date that the original complaint alleging abuse or neglect was filed and the date of the filing of the
motion for permanent custody;

(4) The parent has demonstrated a lack of commitment toward the child by failing to regularly support,

visit, or communicate with the child when able to do so, or by other actions showing an unwillingness
to provide an adequate permanent home for the child;

(5) The parent is incarcerated for an offense committed against the child or a sibling of the child;

(6) The parent has been convicted of or pleaded guilty to an offense under division (A) or (C) of

section 2919.22 or under section 2903.16 , 2903.21 , 2903.34 , 2905.01 , 2905.02 , 2905.03

2905.04 , 2905.05 , 2907.07 , 2907.08 , 2907.09 , 2907.12 , 2907.21 , 2907.22 , 2907.23 , 2907.25 ,

2907.31 , 2907,32 , 2907.321 , 2907.322 , 2907.323 , 2911.01 , 2911..02 , 2911.11 , 2911.12 ,

2919.12 , 2919.24 , 2919.25 , 2923.12 , 2923.13 , 2923.161 , 2925.02 , or 3716.11 of the Revised

Code and the child or a sibling of the child was a victim of the offense or the parent has been convicted

of or pleaded guilty to an offense under section 2903.04 of the Revised Code, a sibling of the child was

the victim of the offense, and the parent who committed the offense poses an ongoing danger to the
child or a sibling of the child,

(7) The parent has been convicted of or pleaded guilty to one of the following:

(a) An offense under section 2903.01 , 2903.02 , or 2903.03 of the Revised Code or under an existing

or former law of this state, any other state, or the United States that is substantially equivalent to an

offense described in those sections and the victim of the offense was a sibling of the child or the victim
was another child who lived in the parent's household at the time of the offense;

(b) An offense under section 2903.11 , 2903.12 , or 2903.13 of the Revised Code or under an existing

or former law of this state, any other state, or the United States that is substantially equivalent to an

offense described in those sections and the victim of the offense is the child, a sibling of the child, or

another child who lived in the parent's household at the time of the offense;

(c) An offense under division (B)(2) of section 2919.22 of the Revised Code or under an existing or

forrner law of this state, any other state, or the United States that is substantially equivalent to the

offense described in that section and the child, a sibling of the child, or another child who lived in the

parent's household at the time of the offense is the victim of the offense;

A-7
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(d) An offense under section 2907.02 , 2907.03 , 2907.04 , 2907.05 , or 2907.06 of the Revised Code

or under an existing or former law of this state, any other state, or the United States that is

substantially equivalent to an offense described in those sections and the victim of the offense is the

child, a sibling of the child, or another child who lived in the parent's household at the time of the

offense;

(e) A conspiracy or attempt to commit, or complicity in committing, an offense described in division (E)

(7)(a) or (d) of this section,

(8) The parent has repeatedly withheld medical treatment or food from the child when the parent has

the means to provide the treatment or food, and, in the case of withheld medical treatment, the parent
withheld it for a purpose other than to treat the physical or mental illness or defect of the child by

spiritual means through prayer alone in accordance with the tenets of a recognized religious body.

(9) The parent has placed the child at substantial risk of harm two or more times due to alcohol or

drug abuse and has rejected treatment two or more times or refused to participate in further

treatment two or more times after a case plan issued pursuant to section 2151.412 of the Revised

Code requiring treatment of the parent was journalized as part of a dispositional order issued with

respect to the child or an order was issued by any other court requiring treatment of the parent.

(10) The parent has abandoned the child.

(11) The parent has had parental rights involuntarily terminated with respect to a sibling of the child

pursuant to this section or section 2151,353 or 2151.415 of the Revised Code, or under an existing or

former law of this state, any other state, or the United States that is substantially equivalent to those

sections, and the parent has failed to provide clear and convincing evidence to prove that,

notwithstanding the prior termination, the parent can provide a legally secure permanent placement

and adequate care for the health, welfare, and safety of the child,

(12) The parent is incarcerated at the time of the filing of the motion for permanent custody or the

dispositional hearing of the child and will not be available to care for the child for at least eighteen

months after the filing of the motion for permanent custody or the dispositional hearing.

(13) The parent is repeatedly incarcerated, and the repeated incarceration prevents the parent from

providing care for the child,

(14) The parent for any reason is unwilling to provide food, clothing, shelter, and other basic

necessities for the child or to prevent the child from suffering physical, emotional, or sexual abuse or

physical, emotional, or mental neglect.

(15) The parent has committed abuse as described in section 2151.031 of the Revised Code against

the child or caused or allowed the child to suffer neglect as described in section 2151,03 of the Revised

Code, and the court determines that the seriousness, nature, or likelihood of recurrence of the abuse

or neglect makes the child's placement with the child's parent a threat to the child's safety.

(16) Any other factor the court considers relevant.

(F) The parents of a child for whom the court has issued an order granting permanent custody

pursuant to this section, upon the issuance of the order, cease to be parties to the action. This division

is not intended to eliminate or restrict any right of the parents to appeal the granting of permanent

custody of their chiid to a movant pursuant to this section.
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Effective Date; 10-05-2000; 2008 SB163 08-14-2008; 2008 HB7 04-07-2009
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^^ mom

SZi: :^77547

Status: Available

Photos

Names: m , m
._..._..._._...__k.._..._...._._..._._......... .........._.............. .. ._ ..._..............

Ages: 13,12
m.. ........... ._ .. .......... ._............ .... ............,.............................,.... ....................^......................,..................................

^ace: Afiricari American/Black_.._ _..__.. _._....._.__. __.. .__..____._.._ ._..__._ _w.w..._.. ...._.._............. _....... .,.................. ....
Gender: 2 female^.__..w.._.. ... _._M..._..__........................ _.. ...... . _..r.._ .- ............ .._....... ...... _.................... ....._
State: Ohio_.._....._......._.._....... ._.m.__....... .... .r...... ................... ......... ..._^„ ......
Case #: SZH777547 ^pand

... ..........M... ........_..___........ ........_V.._............ ............. ...... -. _.. ...W....... ..... ._......_...
Last Profile Update: 02/06/1 4__...._.._._... _.. u........_.._.._. ..w__..._................ ...... w..-,_.... ...... ........_....... ........._............._.._.._. ............
Photo Updaterl: 02/01/13

About the Sibliiigs

M4M & M

Birthdate: May 2001 & ,Juiy 2000

...... ....... ...... ........

M and M are two sisters se2king a two parent permanent family. They would really like to experience the love and

gr.r'acfance of a rnot#ter and father. M40 is the oldest of the two at age 12 and M is 11. Iv1OW and tJ Wre both

beautiful girls with a pleasant personalities. The girls also share a good sense of humor and like to joke and tease. They also

are active in their church. Niaois very athletic. SIie en;oys ciyrnnastics; basketball, atid soccer. fiJl is also very creative. S1ie

is active in theater and dance. i can'ae very talkative and upbeat. MUS does require some additional supports

academicalfy especially in math. M is a sweet atzci sometimes shy girl. She exhibits a lot of common sense in her

approach to life. YYhile lvlooenjoys sports she is niore ir3teresteci in arts and crafts as well as yout#t activities through her

chtsrch. tvi;lNois diagnosed with asthrna and takes medication as part of iier treatment. M40 and fVllo are very close to

tiieir two older brothers and adult sister. it is in their best interes-t to maintaiii an ongoiiiq re9ationstiip with them. The giris are

als,o interesteci in maintaining contact S^rith their birth mother.
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G 8NO

Ma^6744^

^^^tus: ava ilable

Names: G , NO&
r,,.,......._..._............_ ......................._..._.._......._................................_........

Ages: 16, 14

^^ce.

Gender:

State:. a_.._............A........_.. ......................._
Case #..._...._.._ ............._.........._........._....
Last Profi1e Update:...._.....^.......^.......^,.w .............^._......^..
Photo Updated:

African AmericanfE3lacEt,
White/Caucasian.... ...... .......... .............. .........._.. ..................
2 male

Ohio ..........._......................
S7_i i767443......... ............. _........
03/22/ 1 4

12/03/12

Expat,d

Photos

Siblinys

About the Siblings

is a ta#errted athlete and an avid sports fan. He plays for his schoo4's soccer and basketball tearns. When is

not playing or cheering for Iiis favorite teams, the Cav.aliers anti Bulls, he likes to workout, play video games, wtatch action

movies or listen to music. He also enjoys outdoor activities such as camping, svvimrning, and fishing. C'-onvis proLici of both

his athietic and academic accomplishments, not to nientiof-i the fact that he can E-ip a phot-iebook in half! GNW is interested

in learning a trade thas: will empioyhim beyond high school. He also has aspirations to join the Military someday.

NJ* enjoys playing sports and has piayed for the school's baseball, football, and basketball teams. NIN loves to root for his

favorite ialayer of the Oklahoma City -f'h;inder, l4eviii Drsrant. N10is proud of his work ethic and ability to dress well. His

interest in the latest fashion trends has him considering designing his own line of tennis shoes and someday opening liis

own shoe store. He likes to stay bt3sy vvith fan-i"sly activities such as camping, fishirig, and especially nowiing. Wtien Nois

s3ot b«sy with these acti+tities, he en}oys watching T.V., playing tne `A'ii, and listening to rnusic.

Ready to ^^^^ the Next Step?

3f yodrea registered user of our website,l.oci in to make an incr+.iry abos.q tnis ehilr4.

A-12
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^^H127513

Status> Available
__ _._.^ ::;.. .._ ^.. _.. .. ... _..._.._ _....,.._.. _ ........ ....:.._....;.._......_.......

Names :
....M .^_...... -_.._.._...^........._. ......m....... . ._. ........ ........ _.__.. .. ' ..._... .....,._..._..._..._........__ ... ..... .......... .: ..... . ...

Ages: 15, 1 4
m..._.._..._......m_..._.__ .. ................._..... ..... ............ ..._... ._..... ......._....,.._ .._...._......:_.......,.:........... . ...:.,...,..w.._..._........

Racv. African Arnerican/B 1ackM.__...W. _.._..._..r.__.._......_..._.....__.._.._..... _:_:.._..... .:.....__ ............._.............. ...._.._..............
Gender: 2 male

State:

Ca^e 4:

Last Profile Update:............._...^.w.
Photo Updated:

Ohio.,_......^._..._....._........
SZf f127513.__._..._.._.._r .............
01124f i 4

01/23/13

Expand

Photos

Male , acie 15__.._.^.._..._..._ .^. .._. ._._.. ._.
1 of 2

About the ^^^^^^^^^

E^and C^are very attraativeynung boys. They both have positive attitudes for the most part and are friendly young

men. 'Iiie boys enjoy playing video games together and sperid3ng tirane r,vith their other siblings. €oves rnusic and piaying
his drurris. The boys can be very helpful around the house and typically follow directions. Evehandies his ei-rications in
appropriate ways bL3i sometimes needs time to calm down. `aWs fiot afraid to ta!k about his feelings or express his needs.

wi{I hold his feeiings and needs to be encouraged to discuss things_ F-U& and c are currently on a IEP for behaviur.

EfM grades are excellent and he is currently on the honor rci; anr3 has had perfect attendance. s#rtrggles sarnewhat in

school and sometimes tc,ril, not have to motivation to apply himse#f to his schoo9 work. C is a typicai teen that does not

want to work for th?rgs and believes that things shocfid be hcnded to him.

Cand E have had rTiaitip{e placements aiid need to mait-ftain contact with their two brothers that are also in foster

care.

Ready to Take the Next Step?

If you°reareegester+ec!€aserofaurvrebsite,(t^ a€^ointamakeanirrc^uir+^utthischiid.

A-13
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DUM? K~

SZHO98203

Status: Available.w....__..._..-....._............ _..._............... ............. ..... . ....:..........._..... ... ........ .................... ............._..
Names: DUM, K4ft.............. ...._................. ... ..._.,._..,.......__...... ............. .._........... _,............... .... ... .... ..r..,.................. _...............
Ages: 12,10
.,._ .........................................._................._...^...,....,....,^...^.._..._..w...^..._..__.....,_... W..............._...^..._.._.,.......,..........,.............._..
Rac^.'; W1'fEte/Caucaslall
_ ....... ............ .._..._..... .,.._ . ........_...._........._...__.._............_......... .... ......................... .. ..................... ............... ........ ........ ...

Gender: 2 female
... ._............_._...... ..........._. ...._...._.......... _............_..m.................... ..................,.................._... ,.._............_..... .....

State: Ohio
................. ........._......_.._..._. _.._..._.......................... _................... ............... _.._.._...............

Case #: SZ11-4098203 Expand
1-1-1- .........._._......._.._.._.._...._._.........._..._......._..._............_....n... . ...... ....................................^.._.............._........

Last Profile Update: 03/03/14_..._........_..,.^..................._ ............... .............. f_....^...._.. ...._.......m._............................._......,_..._............ ..............
Photo Updated : 03 03 14

About the Siblings

Photos Siblinqs_:.......:_ :............:.......:..._.............

Meet 1Cow and D. They are only two years apart and are have a ciose relatinnship. They get along we!l wit1-t each

other and have a typical sister refatiorsship that includes s©rne up and downs. They enjoy the yot:sth groLrp at their church anc4

spend a{at of time focused on their re!ationships with their peers. The curreit foster home has cared for both girls for almost

2 years. The family and the K and IMM both share a connection. 7he foster faniily is planning to adopt atid is

r,vorkincd through the process with the agency.

Ready to Take the Next Step?

If yau'rea regisrtered txservf our website, loct ir} to rnake a.n inctuir<,about this child.

If you're not a registeret! user and have ahorne study, register tc make an ingis;ry san i#iis cE?€€d.

If you're just star'rirxg the process to adopt, find out more about !3ow to aet started.
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SZHI87i65 Photos

Stattis; Available._._..____ _ w _.__..r._._... ^.._.. .__.._ .__..._.^__.,.._. ....._^.w........_..._....
Names: amook" Timm T
._^.._...._.___.__._.._.__^W_._._.^..._.___^...w_, _.._...^..^..W...____....^._...._._._ ....._^
Ages: 13, 11, 11

Race:

Goider:

Photo Updated

: African Arnerica n/° lack

State:

Case ^;
._..^.._..._._..._.._w_

._.._.._,.......^._.._..__...__w.._._..
Last Profile Update:

3 femaleOhio_.....^.._._..^.._.._..___. ^.._

S2N187365-303 /16;1 4 .......__.._.^..

..._.........__^_..._.,^...^._.._......_.r__.w^..
11 /22f 13

c::pa ad

. . ............ ._ .^ Female, age 13
1 o€3

^-
^^ b?^^^^ the ^n^^^^gs

Tiiese siblings are a joy to be around, care for eacli other and are roi-derf well with each other. The girls get along very thaell

with each other and U^'thers, and have their own individfiai pessonatsties:, strengths and needs. They are all very bonded toith

their current foster inom, and would need continued contacr with her as they transition into a new home. These girls are part

of a large sibiinc} group, and also halie three yo.inger brothers. Our lfope ;;vcsuld be thaz anv r"dmiiy consiclerit;g these young

ladies would also support and encourayea relationship ti-iiti-, Their'rrrothvrs.

T is described as being mature and a ieader. She enjoys reading, sh,;,oping, aaintinti and rnalcing jewelry. She is great

at helping with her younger siblings and shows a signiticant aond to ihern- She is doing very v-rell in school and sl-so^r'Is a lot

of orornise for her ftrture.

is described as being caring and loving, and is a good helper vv:{h her younger siblisigs. She is iiivoived in a dance

group and enjoys it. She is doing tArelf in sciiool. i loves befrg w,ith her sisters, doing new tiiings and being active. She

seems to look up to fier older sister:

T is described as being loving and having a smile that can light up a room. She loves interacting anri niaying with her

sibfinc}s, T eoinpetes in the Special Olympics. i trives not to let herdisabilities siop lier irom being a normal

Icicl, and does iler best to do anythit3g any otiier chii,.1 can.
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RULE 5. Appeals by Leave of Court in Criminal Cases

(A) Motion by defendant for delayed appeal.

(I) After the expiration of the thirty day period provided by App. R. 4(A) for the filing of a
notice of appeal as of right, an appeal may be taken by a defendant with leave of the court to
which the appeal is taken in the following classes of cases:

(a) Criminal proceedings;

(b) Delinquency proceedings; and

(c) Serious youthful offender proceedings.

(2) A motion for leave to appeal shall be filed with the court of appeals and shall set forth the
reasons for the failure of the appellant to perfect an appeal as of right. Concurrently with the
filing of the motion, the movant shall file with the clerk of the trial court a notice of appeal in the
form prescribed by App. R. 3 and shall file a copy of the notice of the appeal in the court of
appeals. The movant also shall furnish an additional copy of the notice of appeal and a copy of
the motion for leave to appeal to the clerk of the court of appeals who shall serve the notice of
appeal and the znotions upon the prosecuting attorney.

(B) Motion to reopen appellate proceedings. If a federal court grants a conditional writ of
habeas corpus upon a claim that a defendant's eonstitutional rights were violated during state
appellate proceedings terminated by a final judgment, a motion filed by the defendant or on
behalf of the state to reopen the appellate proceedings may be granted by leave of the court of
appeals that entered the judgment. The motion shall be filed with. the clerk of the court of appeals
within forty-five days after the conditional writ is granted. A certified copy of the conditional
writ and any supporting opinion shall be filed with the motion. The clerk shall serve a copy of a
defendant's motion on the prosecuting attorney.

(C) Motion by prosecution for leave to appeal. When leave is sought by the prosecution from
the court of appeals to appeal a judgment or order of the trial court, a motion for leave to appeal
shall be filed with the court of appeals within thirty days from the entry of the judgment and
order sought to be appealed and shall set forth the errors that the movant claims occurred in the
proceedings of the trial court. 'I'he motion shall be accompanied by affidavits, or by the parts of
the record upon which the movant relies, to show the probability that the errors claimed did in
fact occur, and by a brief or menioran.dum of law in support of the movant's claims. Concurrently
with the filing of the motion, the movant shall file with the clerk of the trial court a notice of
appeal in the form prescribed by App. R. 3 and file a copy of the notice of appeal in the court of
appeals. The movant also shall furnish a copy of the motion and a copy of the notice of appeal to
the clerk of the court of appeals who shall. serve the notice of appeal and a copy of the motion for
leave to appeal upon the attorney for the defendant who, within thirty days from the filing of the
motion, may file affidavits, parts of the record, and brief or memorandum of law to refute the
claims of the movant.

A-16



(D)(1) Motion by defendant for leave to appeal consecutive sentences pursuant to R.C.
2953.08(C). When leave is sought from the court of appeals for leave to appeal consecutive
sentences pursuant to R.C. 2953.08(C), a motion for leave to appeal shall be filed with the court
of appeals within thirty days from the entry of the judgment and order sought to be appealed and
shall set forth the reason why the consecutive sentences exceed the maximum prison term
allowed. The motion shall be accompanied by a copy of the judgment and order stating the
sentences imposed and stating the offense of which movant was found guilty or to which movant
pled guilty. Concurrently with the filing of the motion, the movant shall file with the clerk of the
trial court a notice of appeal in the form prescribed by App.R. 3 and file a copy of the notice of
appeal in the coui-t of appeals. The movant also shall fiunish a copy of the notice of appeal and a
copy of the motion to the clerk of the court of appeals who shall serve the notice of appeal and
the motion upon the prosecuting attorney.

(D)(2) Leave to appeal consecutive sentences fncorporated into appeal as of right. When a
criminal defendant has filed a notice of appeal pursuant to App.R. 4, the defendant may elect to
incorporate in defendant's initial appellate brief an assignrnent of error pursuant to R.C.
2953.08(C), and this assignment of error shall be deemed to constitute a timely motion for leave
to appeal pursuant to R.C. 2953.08(C).

(E) Determination of the motion. Except when required by the court the motion shall be
determined by the court of appeals on the documents filed without formal hearing or oral
argument.

(F) Order and procedure following determination. Upon determination of the motion, the
court shall journalize its order and the order shall be .fzled with the clerk of the court of appeals,
who shall certify a copy of the order and mail or otherwise forward the copy to the clerk of the
trial court. If the motion for leave to appeal is overiuled, except as to motions for leave to appeal
filed by the prosecution, the clerk of the trial court shall collect the costs pertaining to the
motion, in both the court of appeals and the trial court, from the movant. If the motion is
sustained and leave to appeal is granted, the further procedure shall be the same as for appeals as
of right in criminal cases, except as otherwise specifically provided in these rules.
[Effective: July 1, 1971,'amended effective July 1,1:988; July 1, 1992; July 1, 1994; July 1,
1996; July 1, 2003.]

Staff Note (July 1., 2003 Amendment)
Rule 5 Appeals by Leave of Court
The title of this rule was changed from Appeals by Leave of Court in Criminal Cases to Appeals
by Leave of Court as a consequence of the amendment to division (A) described below.

A-17



Page 687

992 N,E.2d 687 (tn(l. 2013)

In re the Matter of the ADOPTION OF Minor
Children C.B.M. and C.RII.

C.A.B., Appellant/iYatural Mother,

V.

J.D.M. and I{.I<.'dl., AppelleeslAdoptive Parents.

No. 37St13-1303-AhD-159.

Supreme Court of Inciiana,

August 16, 2013

Page 688

[Copyrighted Material Oniitted)

Page 689

Mark L. Callaway, Rensselaer, IN, Aktorney for
Appellant.

Charles P. Rice. South Bend, IN, Attorney for
Appellees.

Gregory F. Zoeller, Attorney Gencral of Indiana,
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INDIANA COUIZT C3F APPEAi.S, NO. 37 A 03-I204
AD-149.

RUSIi, Justice,

The foster parents of C.B.M. and C.R.M. adopted

them while their natural tnother's termination of' parental
rights (TPR) appeal was still pending. Our statutes

speeiftcally allow those competing processes to overlap.

But choosing to do so creates the devastating possibility
of jeopardizing a finalized adoption if the underlying
'1'PR jut3gment is later reversed on appeal.

That is exactly what happened here, and we cannot

unscramble that egg. [I] Fittter the adoptive family

prevails in violation of the natural nlother's constitutional
rights, or the natttral mother prevails at the risk of pulliiig

the eliildren away frotn the only family they know. But

the natural mother's rights, both as a parent and as a

litlgattt with an absolute right to an appeal, are

constitutionally protected. We cattnot cut corners on

those rights, despite our concerns for the children's
undoubtedly vital interest in a speedy and permanent
placement.

We therefore conclude that the trial court sliould
have set aside the adoption,
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because the prior TPR " judgment upon which it is based
has been reversed or otherwise vacated" &mda5h: making

the adoption voidable under Indiana Trial Rule 60(B)(7).

And since a dilemtna like this ill-serves the interests of
everyone involved, we also offer gttidance for mitigating

the harsh result in this case, and in any future cases of
this type.

Facts and Procedural History

C.A.B. is the natural mother of fraternal twins
C.B.M. atul C.R.M. (" Twins" ), botn in June 2004.

paternity has never been established, and their father's
identity is not known. [n. Jtmuary 2006, the Twins were

determined to be children in need of services (Cl-I[NS)

and removed froni Natural Motber's hotne. TPR
proceedings began against Natttral Mother in July 2007,
and 1'PR was granted in January 2008 over the strong

ohjections of the Twins' gttardian ad litern. ]v`atural
Mother promptlv appealed the TPR judgment.

In early sumnier 2008, the Twins' foster parents

J.D.M. and IL:LIVI, (" Adoptive Parents" [2l ) petitioned
toadoptthem. DCS gave its consent to the adoption,

which was granted abottt ten weeks later. None o1' the

parties to the adoption notified Natural Mother of the
proceedings, because notice is not required to a parent

whose rights have been terminated. Ind.Code § 31-19-

2:4-4(4). Nor did Mother niake any effort to file a stay of
the trial court's TPR judgment; and I)CS niade no effort

to notify the Court of Appeals that the adoption was

pend'uig or that it had consented to the adoption. Motlaer's
TPR appeal was still pending at the time the adoption was
finalizetf.

Just two months later, in September 2008, the Court
of Appeals reversed the TPR judgment against Natural
Mother. The court held thai. in view of recent positive
changes in Natural Mother's life, DCS had failed to carry
its burden of establishing by clear and convincing
evidence that the conditions leading to the Twins'
removal would not be remedied and that continuing tbe
parent-child relatiouship would tlu-eaten the 'Twins' well-
being. Moore v. Jasper Cnt3,: Dep't of Child Servs., 894
NE2d 218, 228-29 (Jnd.Ct.App.2008): Based on that
decision, Natural Mother pet#tioned the adoption cottrt in
Januat-v 2009 to set aside the adoption decree. The

Adoptive Parents promptly objected.
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Ultimately, Natural Mother's petition to set aside

the adopfion was not resolved until tlrree years later. In
7uly 2009, she moved for summary judgtnent, arguing

that because she was never notified of the ad.option, the
adoption decree was void for lack of personal

jurisdiction: and that the statutes allowing the adoption to

proceed during her TPR appeal unconstitationally

deprivcd her of Due Process. The trial court heard the
motion in Aagust 2010, and denied the niotion in

December 2011. Its ruiing agreed with the Adoptive
Parents that Natiual Mother's constitutional rights were

not violated, and that her remedy was to seek a stay of the

TPR judgment pending appeal under Indiana 'Trial Rule
62, which she did not do. The trial court ttterefore refused

to declare the statutes unconstitutional, denied the

petition to set aside the adoption, and denied summary

judgment. Natural Mother's motion to correct error was
also denied, atid she appealed.

The Court of Appeals reversed. though it divided
on thc reasons for doing so. The majority concluded that
evect though
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Natural Mother was not entitled by statute to notice of
the adoption because her rights had been terniinated.
DCS nevertheless acted " arbitrarily attd caprlciously" by
failing to provide such notice, and by consenting to the
adoption witliout having done so. In re Adoption of
C.B.M. and ("R.M, 979 N.E,2d 174, 185
(Ind.Ct.App:2012). Judge Vaidik separately concurred,
believing the isstze was better resolved by construing the
adoption statutes to require fnial appellate resolution of
TPR cases before dispensing with notice to or consent of
the natural parents. Id., 979 N.E,2d at 186. We granted
transfer, 984 N.k?.2d 221 ( Ivd.2013) (table), thereby
vacating the Court of Appeals opinion. Ind. Appellate
Rule 58(A).

We now reach the same result as the Court of
Appeals, but for a different reason8cmdash; that because

the adoption was based on the TPR judgment, Natttral
Mother becante entitled to set aside ttte adoption under

'Trial Rttle 60(B)(7) when she prevailed in her TPR
appeal.

Standard of Review

Relief From judgment under Trial Rule 60 is an
equitable rernedy within the trial court's discretion.

Paetback ,Steakhou.se of Fla., Inc, v. iflarkley, 856N.E:2d
65, 72 (Ind.2006). Accordingly, we generally review a

trial courCs Rule 60 ruling only for abuse of discretion.
Id. But when " the trial court. rules on a paper record
vtiithout condueting an evidentiary hearing," as happeited

here, we are " in as good a position as the trial court ... to
deteiniine tlie force and effect of the evidence." GKN Co.
v. Magness, 744 N.E.2d 397, 401 (Ind.2001) (quoting
F'arner v. Farner: 480 N.E.2d 251, 257

(Ind:Ct.App.19$5)). Under those circumstances, our
review is de novo. See id. (applying de novo review to a
motion to dismiss, where trial court resolved disputed
facts from a paper record). See also Williams v. Tharp,
934 N.E.2d 1203, 1215(Ind.C't.App.2016). trans. denied
(reviewing de novo denial of relief under T.R. 60(B)(8)
when decision was rnadc on a paper record).

Analysis

'The parties' dispute centers around two basic issues.
First, they disagree about whether the adoption mooted

Natural Mother's TPR appeal because of lier failure to
seek a stay of the TPR judgment pending appeaI. Second,

they dispute whether letting the Twins be adopted
without Natural Mother's notice or consent violated her

Due Process rights&mdash; which determines whether
the adoptitrn was void or rtnerely voidable, and therefore
w^hether Natural Mother was required to plead and prove
a " meritorious defense" to set aside the adoption under
Indiana Trial Rule 60(B).

We agree with Natural Mother that her right to set
aside the adopfion did riot depend on staying ttte TPR.
But wliile the parties' Trial Rule 60(B) arguments take

aim at sub-paragraphs (6) and (8), we find the bullseye in

between: Under sub-paragraph (7), the adoption rvas only

voidable; but for a reason that does not require Natural
Mother to show a tneritorious defense (and does not

require tes to address the constitutional question her
voidness" argument implicates).

1. Undue Delay in Cases Involving Children's
Righ^s,

Before addressing the parties' issues, wepause to

address an issue they have not raised&indash; the three-

year delay in resolving Natural Mother's petition to set
aside the adoption at the trial level. We are gravely
troubled by that lengthy delay. Time is of the essence in

n-tatters itivolving chfldren, as the Twins illustrate

pat-kicularly vividly. They becanic CH11v`S at age I 112,

their parent-child relationship with_i`Iatural Mother
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was severed at age 4 1/2, and their adoption was

challenged at age 5 1/2 . f'ltey are now age 10, with this
dispute still unresolved.

In our Appellate Rules, we have strictly limited the
parties' ability to seek extensions ol' time in cases

involving children's rights, and have required ourselves to

give them pziority consideration. Ind. Appellate Rules

2l(A), 35(C)-(D). We applaud the Court of Appeals I'or
its promptness in resolving the previous level of this

appeal&mdash; and express our firm expectation that
parties and cot:rts will do likewise at the trial level, even
without being expressly compelled to do so by a
comparable Trial Rule.
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H. Staying TPR Judgments Pending Appeal.

At the outset, the Adoptive Parents and Attorttey
General argue that Natural Mother's 'I'PR appeal was

rendered moot when the adoption was granted&mdash;
and that if she wished to preserve her rights, she should

have asked the 7"PR court to stay its judgment pending
her appeal. 'Without such a request, they reason, the

Twins' need for a speedy and permanent placement
trutnps Natural Mother's rights. In view of the two
separate constitutional rights that are implicated by this
argument, we cannot agree.

Foremost, despite Natural Mother's struggles, her
parental rights are precious and protected by our Federal

and State constitutions. Otu- Supreme Court has "

recognized on nunterou.s occasions that tlie relationship
between parent and child is constitutionally protected,"
Ouilloin v. If'alcott; 434 U.S. 246, 255, 98 S.Ct. 549, 54
I,.Ed.2d 511 (1978), and that °(t]he fundamental liberty
interest of natural parents in the care, custody, and

management of their child does not evaporate simply

because they have not been ntodel parents or have lost
temporary custody of their child to the State." Santo.sky v.
Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 71 L.Ed.2d
599 (1982). Accordingly, " the interest of a parent in the
conapaauonship, care, custody, and management of his or

her children comes to this Court with a mon3entu.ni for
respect lacking when appeal is made to liberties which

derive inerely from shifiirtg econontic arrangements."
Stanley v. fllinois, 405 U.S. 645, 651, 92 S.Ct. 1208, 31
L.Ed.2d 551 (1972) (internal quotation an.d substitution
omitted).

Even apart from the importance of Natural Mother°s

substantive parental rigbts; Indiana is particularly
solicitous of the rght to appeal, Article 7, Section 6 of

the Indiana Constitution guarantees " in all cases"

&mdash; including TPR&mdash; " an absolute right to

one appeal." But her appellate right would mean little if it
could be short-circuited by an adoption judgnlent being

issued before her appeal is cotnplete. It would offend her

rights as both a niother and an appellate litigant to Iether
parent-child relationship with the I'wins become
contingent upon a race to the cotu-thouse, hinging on
whether the adoption could be finalized before the T`PR
appeal was complete.[3]
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The Adoptive Parents and Attorney General say it
was Natural Mother's sole responsibility to avoid such a"

race" by seeking a stay of the TPR judgment pending her

appeal. I3ut Court of Appeals precedent suggests
otherwise. hi Cunningham v. Hiles, 182 Ind.App. 511,
395 N.F,.2d 851, 853 (1979), modift.ed on relz'g; 402
N.E.2d 17 (Ind.Ct.App.1980), the trial conrt had refused
to enjoin construction of a music store on a residential

lot, but the Court of Appeals reversed. The store owner

then sought rehearing, arguing the appeal was moot

because he had built the store in relianee on the trial

court's judgment while the appeal was pending&mdash;

the first time the Court of Appeals had been made aware

of that important fact. 402 N.E.2d at 20. The Court's
opinion ott rehearing made clear that " the parties should
have informed this Court of the fact that the music store
had been constructed," suggesting that the " duty to place

such matters before this Court by proper petitiotts,
motitsns, or challenges by verified pleadings" is shared.
402 N.F.2d at 20 (emphasis added; internal citations,
quotations, and substitutions omitted). In so holding; the

Court rejected the store owner's claim that the fault lay
entirely with the appellants for failing " to seek an appeal

bond or othenvise stay enforcement of the denial of the
injunetion pending the outconie of their appeal," id. at 21
n. 4. In sum, despite prevailing at trial, the owner " built

the music store at his own peril" wbile the appeal was
pending. Id

We see this case in a similar light. Natural Mother
certainly could have sought a stay of the TPR, in hopes of
avoiding the dilemrna this case presents. Yet DCS was
also a party to that appeal&mdash; and unlike Natural
Mother, DCS also parkicipated in the adoption, through
the power to consent (or not) to the T'wins' adoption while
the `I'PR appeal was pending. If anything, thett DCS was
in a better position tttatt Natural Mother to make the

Court of Appeals aware of " postjudgment events which
tnay aYTect the outcome of a pending appeal," id. at 20,
such as its intent to consent to the adoption. DCS had
every right to rely on the trial court's TPR judgment and
consent to the adoption while the appeal was still
peuding, I.C. § 31-19-11-6&mdash; but as in
Caanningham, such bold reliauce came at its own (atid
thus, the Twins') peril. 402 N.E.2d at 21 n. 4.

Accordingly, we decline to hold that Natural

Mother was required to file a stay in order to preserve a
meaningfitl appellate remedy for her parental rights, and

proceed to the merits of her petition to set aside the
adoption.

lIL Setting Aside Adoptions When the Prior
TPR ls Reversed.

Reversal of the TPR judgment is significant
because consent is ordinarily a vital part of an adoption. "
[A] trial court deciding an adoption petition must find
that ' proper consent, it' consent is necessary, to the
adoption has been given.' " In reftdoption of N.W.R, 971
N.E.2d 110, 113 (Ind.Ct.App.2012) ( quoting I.C. § 31-
19-1I-1(a)(7)). In most cases, that entails notifying the
naturai parents of the adoption, I.C. § 31-19-2.5-3(a)(l),
and obtaining their written consent to it, I.C. § 31-19-9-
I(a)(1)-(2). When consent is required, a defect in consent
will render the adoption decree invalid, and require the
adoption to he reversed and remanded. See N: YV. R., 971
N.E.2d at 117 (DCS's consent was required because child
was ward of the State; trial court abused its discretion in

grattting adoption after DCS had sought to
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withdraw its consent).
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But even thougll notice and consent are generally
required, there are two classes of exceptions. One
category permits adoption without the natural parent's
consent, if the court iinds that the parent has abandoned,

deserted, or failed to support or comniunicate with the

child, I.C. § 31-19-9-8(a)(1)-(2); or that the parent is

legally incompetent or iuifit, I,C. § 31-19-9-8(a)(9), (I l).
In these cases, the natural parent is still entitled to notice,
I.C. § 31-19-4.5-2, so they can appear aad defend against
the allegations.

In the other category, though, the natural parent is
not even entitled to notice. I.C. § 31-19-2.5-4. Cencrally,
this category is based on a prior judicial finding of
parental misconduct&mdash; for example, Natural

Mothers TPR. judgment, I.C. § 31-19-9-8(a)(8); or
conviction and incareeration for certain crirnes against

the child or the child's other parent or sibling. I.C. g§ 31-

19-9-9, -10. In these cases. notice is deemed unnecessary
because the parent had opportunity to contest the

allegation in a prior proceeding&mdash; in essence,
treating the prior decision as conclusive of the issue.

But what bappens when that " conclusive" prior
decision is reversed? Even though finality of judgments is

a vital policy, it is not absolute, and sometimes yields to
broader interests of justice. Trial Rule 60(B)

contemplates such situations, provicling in relevant part:

On motion and upon such terms as are just the court may

relieve a party ... from a judgnaent ... for the following
reasons: * * *

(6) the jndgnient is void;

(7) the jutlgment: has been satisfied, released, or
discharged, or a prior judgment upon which it is based
has been reversed or otlrerwise vacated, or it is no longer
equitable that the judgment should have prospective
application; or

(8) any reason justifying relief' from the operation ot' the
judgment, other than those reasons set forth in sub-
paragraphs (1), (2), (3), and (4).

.... A niovantfiling a motion for reasons (1), (2). (3), (4),

and (8) inust allege a nYeritorious claiin or defense.

(Emphasis added.) The parties dispute whether the
adoption is void under sub-paragraph (6), or merely

voidable under sub-paragraph (8), with the latter
provision requiring Natural Mottier to show a"

ineritorious defense" to the adoption before she could
have it set aside. But we f•ind the answer in the provision
in between&mdash; that the adoption was merely

voidable, but for a reason speeilically contemplated by
sub-paragraph (7), which requires no meritorious

defense.

IJnder the second clause of Trial Rule 60(B)(7), a
judgtnent may be set aside when " a prior judganent upon
which it is based has been reversed or otherwise vacated."

That provision " applies only to related judgments where

the second judgment is based upon the first judgment,
and the first has been reversed or otherwise vacated."
Uernpsey v: Belanger, 959 N.E.2d 861, 868
(Ind:Ct.App.2011), trans. denied (quoting 22A Stephen
E. Arthur, Indicrna Practice: C:ivil Trial Practice § 37.14
(2d ed. 2007)). Put another way, it applies only when the

first judgment " has claini or issue preclusion effects on
the second," or provides " a necessary element of the
[subsequent] decisiou." See Kaler v. Bala (In re Rrcing
Servs., Inc.), 571 F.3d 729, 732 (8th Cir.2009) (quoting
12 James Wm. Moore et al., Moore:s Federal Practice §
60.46 [I] (3d Ed. 2009) and Lubberr v. Selective Serv.
Sys. Local Bd. No. 27, 453 F.2d 645, 650 (ist Cir.1972))
(ail construing Fed.R:Civ P. 60(B)(5)'s similar provision).
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1Tere, the adoption " is based upon" the TPR
judgment in the sense Dempsey and Kaler contemplate, If
not for the preclusive effect of the prior 7PR judgment,

the Twins' adoption would have required notice to

Natural Mother, I.C. § 31-19-2.5-3(a)(1): T'hen, if she
refused to consent, the adoption would have required

proof of an additional element&mdash; abandontnent,

unfitness, or one of the other statutory grounds for

dispensing with consent, I.C. § 31-19-9-8(a). Because the

TPR let the Adoptive Parents finalize the adoption
without either obtaining Natural Mottier's consent or

proving it was unnecessary. we conclude that the

adoption was " based on" the prior TPR judgtnetlt.

Accordingly, Natural Mother became entitled to relief

from the adoption wlien the TPR was " reversed or
otherwise vacated" on appeal.

And since Natural Mother's petition is within
60(B)(7)'s specific provisions, she need not show a"

meritorious defense" as sub-paragraph (8) would require.
Sub-paragraphs (5) tlv-ough (7) of Trial Rule 60(B) are

expressly exempted from that requirement&mdash;

seemingly recognizing that those circutnstances
inherently jeopardize confidence in the integrity of tbe
judicial process, even if the outcome was unaffected.
Adoptive Parents' reliance on tlie 60(B)(8) " catch-iill,"
and its meritorious delirnse requirement, is therefore

misplaced; Trial Rule 60(B)(7)'s more specific provisioii
is controlling. Rurnfelt v. Ilinres, 438 lv'.E.2d 980, 983-84
(Ind.1982) (" [A]s with statutes, a specific rule controls

over a general one on the same subject niatter." ). [4]

We therefore conchtde that the trial court abused its
discretion by refusing to set aside the Twins' adoption.

We understand the trial court's concern for a speedy,

permanent placement for the 'Twins. But a fit parent's
rights are fundarnental and constitutionally protected, in
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re Visitation of Ivf.L,B.; 983 N.E.2d 583. 586 (Ind.2013)
(citing Trozel v. Granville, 530 tLS. 57, 64, 120 S.Ct.
2054. 147 L.Ed.2d 49 (2000)), and even a matter as
important as the Twins' best interests does not necessarily
override that right. Id. Suu;e the only judicial
determination that Natural Mother is unfit to retahs her

parental rights has been overturned on appeal, letting the

adoption stand would be an overreach of State poNver into
familv integrity. The adoption must be set aside.

IV. Avoiding a Repeat of'This Situation.

We are all too aware of the harsh effects tltis
decision may have on the T'wins, and future children who
may find themselves similarly situated through no fault of

their own. We tlierefore offer guidance for mitigating

those harsh effects in this case, and potentially avoiding
them completely in future cases.

Foremost. this case iliustrates the wisdom of doing
more than "just the bare minimum:" Due Process notice

requirements are just that&mdash; a bare minimtim that
parties always may, and sometimes ought to, exceed.

Wliile the Adoptive Parents were not required to serve

notice on Natural Mother, I.C. § 31-19-2.5-4(2)(F), doing
so voluntarily may well have saved the adoption from

reversal. Il'Natural Mother had been served, the Adoptive
Parents could then have requested a contested adoption
hearing for litigating an alternative basis for dispensing
with consent
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under Indiana Code section 31-19-9-$(a). Natural
Mother would then have been offered a " day in court"
independent of the TPR, giving this Court an altsn7iative

basis to affirm the adoption&mdash; Uecause either she

would have appeared and been hearcl, or else failed to
appear and been properly defaulted. We entphasize that
such notice is not r•equired, and atioptive parents liave the
statutory right to rely solely on a trial-level TPR
judgment and seek adop6on pending the TPR appeai. We

merely caution that such reliance comcs at the adoptive
parents' peril. See Cunningham, 402 N.E.2d at 21 n. 4.

Second, sonae of the uncertainty for the 'fwins
could have been avoided if DCS had left the underlying

CFII.NS case open until Mother's TPR appeal was
complete. As this caise shows, children may have a

particularly great " need ol' services" when a TPR

judgment is reversed on appeal. By tlren, they will have

been renaoved ixom the parents' home for a substantial
time, and will be bonding into a tiew home&mdash;

especially when, as here, the foster parents plan to adopt.
tlnd the natural parent, even if not unfit, may also be in

need of services before the children could appropriately
return to their original home. Yet without a Cl-IINS case,

there is no ready means to provide the support all the
parties here will require while reexantining the Twins'

status in light of the T`PR reversal. (lndiana Code section
3.1-9-2-:13 could authorize the Adoptive Parents to seek

temporary custody of the Twins while the adoption is

pending&mdash; which may very well be beneficial to
the Twins, but falls far short of the services a CIIINS

case would perrnit.) We strongly suggest that in the
ftiture. DCS's best practice would be to leave underlyhig

CHINS cases open until aiiy related TPR appeal is
compietc.[5]

Finally, we reiterate that granting an adoption
pending TPR appeal is a discretionary decision of the
trial court. Our Legislature has aufliorized the practice,

and there are surely cases in which it Nvill be entirely
appropriate to expedite the adoption. Yet it is only
pennitted, not required. In view of the potentially

devastating consequences of having an adoption
invalidated by a T•'PR appeal, we encourage courts to
exercise that autbority with an abundance of caution.
Speedy permanency for children is vitally important. But

balanced against the risk that materialized in this case, a

few nionths' additional delay in granting an adoption may
often be preferable.

Conclusion

There are no winners in some cases, and this is one
of them. Ruling in favor nf the Adoptive Parents would

violate the Natural iVlother's constitutional rights, while
the opposite ruling would risk pulling the 7'wuts away

from the family they have lived r+ith for most of their
lives, and the only stable family they have ever known.

But despite the Twins' need for permanency, natural
parents' consent is a vital condition precedent to most
adoptions&mdash; and we must take a narrow view of
the exceptions to that principle, out of due regard for the

limitations of judicial power into fanrily life, even for

very imperfect families. Tbus, when the TPR judgnent in

this case was reversed, we must conclude that the no-
consent adoption that followed on its lieels becaine

voidable under Trial Rule 60(B)(7). The trial court
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therel'ore abused its discretion in failing to set aside the
adoption.

Accordingly, we reverse the trial court's judgment,
and rernand with instructions to vacate the adoption

decree within seven days of this Court's opinion being
certified, to reset the adoption petition for a contested

hearing, and to promptly serve notice and surrunons of

that hearing on Natttral Mother. Pending that hearireg, the
trial court could exercise its authority to entertain motions
regarding temporary custody of the T'>vins under Indiana

Code section 31-19-2-13, until final judgment is entered.

DICKSON, C.J., and RUCT{ER, 17AV.1D, and
MASSA, JJ., concur.

Notes:
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[1] See generally Kate M. Heideman, Comment;
Avoiding the h'eed to " Unscrarnhle the fi•gg: "A Proposal

for the Automatic Stav of Subsequent Adoptian
Proceedings Ttihen Parents Appeal a Juclgment

Terminating Their Parental IZights, 24 St. Louis U.
Pub.L.Rev. 445 (2005) (discussing Illinois, Michigan,
and Missouri cases involving TPRs being reversed on

appeal after an adoption had already been granted, and

proposing that IPR judgments should be automatically
stayed pending appeal to avoid such ditemmas).

[2] ln July 2012, whi]e this case was pending before the
Court of Appeals, that Court received notice that .I.D,td1,;
ttie adoptive father, was killed in a traffic accident in May
2011. Like the Court of Appeals; we will cotatinue to
refer to the Adoptive Parents in the plural, for thesake of
consistency with prior procLedings.

[3] We ackuowledge the Attorney Cieneral`s citation to In
re 1'ekela, 202 111,2d 282, 269 Ill.Dec. 119, 780 N.E.2d
304, 309 (2002), which held that a TPR appeal does
beeome nioot when the children are adopted. But we have
found no other case that reaches such a concltYsion.
Moreover, Illinois has abrogated Tekela by a rule
blocking adoptions while a TPR appeal is pending. Ill.
Sup,Ct. R. 305(e). A similar statute has avoided these
consequences in Michigan as well, In re JK, 468 Mich.
202. 661 N.W.2d 216, 224 (2003)&mdaslt: and Missouri
has established a cotnmon-law rule that it is always an
abuse of discretion to grant an adoption while a TPR
appeal is pending, State ex rel. 7; YV. v. fJ'hrner, 133
S.W.3d 41, 43 (Mo,2004). We agree with Tekela 's
recognition of a conipelling interest in speedy placement
and permanency for the children, but we will not advance
that policy goal at a natural parent's constitutional
expense.

(4] Resting our conclusion on Trial Rule 60(B)(7) also
lets iis avoid the constitutional question inherent in
Natural Mother's 60(B)(6) argument that the adoption is
void on Due Process grounds, We " traditionally
foreswear deciding a constitutional question un.less no
non-constitutional grounds present themselves for
resolving the case under consideration," Citizens Nat.
Bank o{ Evansville v. Foster, 668 N.E.2d 1236. 1241
(Ind.19y6).

[5] We express no opinion about whether DCS may be
entitled to reopen the CI-IINS case under these
circunistances.
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