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EXPIJANATION OF WIIY T^^^ CASE IS ONE OF PUBLIC OR G.RE.^^ GENERAL
INTEREST ANI) INVOLVES A SUBSTANTIAI, CONSTITUTIONAL QUIaSTIOI'^

Under the precedent set by the Fifffi District below, a chiId's case can be reopez^ed ariy

time after disposition if the State discovers that it failed to prove a fact necessary to determine

the child's eligibilitv for classification as a juvenile offender registrant. Op. at 47. The Fifth

District's decision violates a c}^ild's right to be free fro.m double j eqpardy because it s^^^oiied

the reopeiiing of the fact-fmding stage of the proceedings which allowed the State to prove facts

necessary for the court to det^nni^e a child's agemeligibal.ity for ^egistratzo.n. State v. Raber, 134

Ohio St.3d 350, 2012^Ohio-5636, 982 N.E.2d 684, paragraph one of thesy(^^bus. Contrary to

the Fifth Dastrict's holding, the only fact-fmd^ng a court is authorized to do under R.C.

2152.83(13) ^on^ems the court's determination of the factors listed in R.C. 2152.83(D). Further,

following t-bis Court's juvenile registration decisions, the ^imin^ mechanism of R.C. 2152.83(B)

is unconstitutional because it allows courts to enter multiple and successi-v^ punishments for

juvenile offenders who are committed to a secure facility at initial disposition. Raber at

para.graph. two of the syllabus; ^^^^iams,, gnfra9 at T, 16.

Fi-nally, this Court has found that Senate Bill 10 is punitive, whether applied to adtilts or

ju^eniles. State v. Wdliamsy 129 Ohio St.3d 344, 2011 LLOhio-3374, 952 N.E.2d 1108, ^ 16} and

In re C.P., 131 Ohio St.3d 513, 201 2-OhioM 14469 967 N.E.2d. 729, 111, 86. 'I'he fact that it is

punitive makes the extension of registration req-airements beyond the age jurisdiction of the

juvenile court unconstitutional. tinder Ohio law, the only instances in which the General

Assembly's treatment of children as adults is constitxti€^nallyper.m.issible is when youth are

provided the same diae process protections as youth who have been given blended sentences

under R.C. 2152.13 or who have been transferred to adult court under the procedures set Ibrth in
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R,C. 2152.120 These protections do not exist for ^hildren. whose cases occur Who1ly in adult

court and who axe classified as juvenile o^'^nder registrants.

This Court shoWd accept jurisdiction of this appeal to ensure that the Double Jeopardy

and Due Process rights of juveniles adjudicated delinquent of sexually oriented offenses are

adequately protected.

^'FATEMENT OF THE CASE AN^) FACTS

On Augus-t 20, 2010, a ^omplaint was filed in the Licking County Juvenile Court,

O^ging that then 14-year-old D.S. was delinquent of two counts of gross sexual imposition,

violations of R.C. -1907.05(A)(4)g felomes of the third degree if committed by an adult; and, one

count ^^public indecency, a of R.C, 2907,09(B)(1)3 a second-degree misd^^eanor. ( )̂I). at ¶ 2,

The comlplaint alleged that $h.^ offenses occurred ^env^en August 1, 2009 and June 4, 2(}10, a

period during which D.S. w^.,.^. 1.3 and 14 years old. 0p. at¶ 2.

On Oc-trber 13, 2010, D.S. entered an admission to the two counts of gross sexual

imposition; and, the State dismissed the p-ubllc indecency charge. Op. at. ¶ 3. On December 8,

2010, the juvenile court adjudicated D.S. delinquent, and for disposition, committed him to the

Ohio 1^^partment of Youth Services (x^DYS") f-br two consecutive six-month minmIUM

coxrmitments. Op. at ¶ 3. The ju^enfl^ court did not detemlin^ how o:Id DaS, was when the

offenses ^^cu^ed. Op. at ¶3. Had he beeai. 13 at the time of the offenses, he would not have

b^^ii age eligible for sex offender registration.. R.C..2152.83(A); (B).

The court scheduled a classi^cation. hearing for D.S. for June 17, 201.3, following Ms

release fxom. DYS. R.C. 2152.83(B)(1). Op. at ¶ 4. Bel"^^e addressing classification, the

juvenile ^^uft held an evidentiary hearing and allowed the State to present evidence to prove

D.S.'s age at the time of tl-ic offenses, over de.fen^^ counsel's ^^^^ctions. (T.pp. 3-37). Based
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on the evidence presented, the court :^ound that D.S. "comniittes1 ^ ^ * at least one count of

gross sexual in-iposition when 1ie was 1.4 years of ageexY Op. at ¶ 4. The court ^e.n. heard

^^timents pertaining to classification and classified D,S. as a tier 11 juvenile offender registrant

witli a duty to comply with registration requirements every 180 days for 20 years. 01s. at ¶ 4.

D.S. filed a timely appeal to the Fifth District Court of Appeals. In re D.S. Sth Dist. Licking

No. 1 3CA.58, 2014-Ohio-867.

On appea1., D.S. assigned error to the juvenile court's holding of an evidentiary hearing

after ^^ adjudication and disposition, the coiistitutionaizqy of i1^^ irnpositgon of a classification

after initial disposition, and the constitutionality of the extension of a punitive sanction be}7on.d

tfie age jurisdiction of the juvenile court. Op. at ¶ 6-& On March 3, 2014, the Fifth District

^..^'.€ra^ed D.S.'s classification. Opa at T. 82. Specifically, the court found ^that it was proper for

the ^^^enile court to hear evidence related to D.S.^s age at the time of his class1^catlon. because

D.S. was committed to a secure facility at the time of his inlta,-^ dispositlon. Op. at ¶ 47. The

court also c1eterrained that R.C. 2152.83 was constitutional, Op. at ¶ 76. D.S. timely appeals.

ARGUMENT

FIRST PROPOSIT . IC}N' OF LAW

A juvenile court is without authority to hold an evidentiary hearing after a
youth's adjudication and disposition in order to allow the State to prove that
a ^^^^ was age-e11gib1e for registration under Senate Bill 10. State v. Raber,
134 Ohio St.3d 350,2IE12uOhao-5636,982 NaEa2d. 6840

In Raber, this Court held that a trial court lacks authorit^r to reo1ae^. a case to reconsider a

final judgment; and, in particular, to do so in order to allow the State to prove a fact necessary to

establish a defendant's registration eligibility. Raber, 134 Ohio St.3d 350, 2012mOhio-56:36, 982

N.E.2d 684, at P ar^graph one of the syllabus. Although Raber crsnc^emed an adult offender, the
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holding should apply to juvenile cases, where registration eligibility is predicated on a ^ourrt's

specific fact finding coneerrir^g a child's age at the time of the offense. See R.C. 2152,83.

According to R.C. 2152.83, a cbald Is eligible for registration if the offense for which he

is adjudicated is "'a ^^xuOy oriented offense or a c1ii1d-^ictim oriented offense," committed on

or after January 1, 2002, and. the child was 14, 15, 16, or 17 at the time of the offense. R.C.

2l52.83(A)(1)(a'^-(b)9 (B)(1)^a)-(b). For 16- and l. a-^ear-o1ds, reglstrati^ii is mandatory. R.C.

2152.83(A)(1). But, for children wlia were 14 or 15 at the time of the offense, registration is

discretionary, meaning that the court may decline to issue an order classifying ttze child as a

juvenile offender registrant. R.C.2152.83^^^2^(a). `1'h^^e who were under 14 at the time of

their offense are not eligible for registration. In re RD., ilth Dist. Poi~tage No. 2011-P-0078,

2012mOhio-4463, 975 NeE,2d 5, Ti 27 ("Given the interplay between [R.C. 2152.83(A) and (B)],

juveniles 13 years oId, or younger at the time they commit their offense are not subject to sex

offender classification or registration."); In re A.E,, 184 Obio App.3d 812, 2009wOh.io-6094, 922

MEM 101.7, 116 (5th Dist.) ("children that are 1.3 years of age and yotu-iger that are adjudicated

delinquent for a sex o1°^^^^e are not stibject to classification and registration.").

Ohio's courts of appeals have found that a juvenile court's lliilure to make a finding of

f4et regarding a child's ag^ at the time of his offense, prior to classification, constitutes

reversible error. See, e.g., In re NZ5 llfih Dist. Lake Nos. 20l0-L-023, 2010mLa035, 2010-Lm

^41, 2011-Ohaom6845„ 112; In re JM, 7th Dist. Jefferson:Noe 09 JE 210 2010--Oh1o-2700, 121,

A-nd, according to R.C. 2152.83, the only f'het fm€iix^g at a child's classification hearing is limited

to the court's determination of th^ ^adors listed in R.C. 21.52.83(D)(1)-(6). Under R.C.

2152.83(D), a juvenile court is authorized to consider: the ^iatur^ of the offense; the child's

remorse; the public interest and safety; the factors in R.C. 2950.11 and 2929.12; and, the results
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of the child's treatment. Age is not one of the factors listed in R.C. 21.52.83(D). Thus, the only

wlrr^e a juvenile court may lawfully make a factual d^^enuination as to a eb.ilclys age at the time of

the offense, is at the child's adjudication and disposition hearing. R.C. 2152,83(A)(l)(b)s

(B)(1)(b); (D)(l)-(6).

The complaint in this case did not allege, and the State did not prove how old D.S. wa..s at

the time of d-ie offenses. Op. at ¶ 2. Instead, it alleged that the gross sexual imposition charges

^^^iirred between August 1, 2009 and June 4y 20l. 0. Op. at ¶ 2. D,S,'s date of birth is November

30, 1995; thus, he was 13 years old for appx^^^imately faur months during the tarne alleged in the

complaint. Opa at ¶ 2. 'I't^^ complaint was never amended to, specify that he was 14 when either

one or the other offense ^^^^^eds nor does the record reflect that D.S. stipulated that he was ageW

ellglble for registration. at the time of his admisslon. (71'.pp. 3-56). Therefore, although D.S.

entered an admission to charges, the State needed to prove, and. the juvenile court needed to find,

that he was at least 14 at the time ^^^^ offenses. R.C. 2152.83(A); (B). But, neither happened

prior to the court adjudicating D.S. delinquent and committing bin-i to DYS. Op. at ¶ 3. Instead,

the juveri-ile court held an eviclentiaxy hearing two years and eight months after D.S. was

adjudicated dell^qyent, and allowed the State to prove li:ls age at ttie time of the offense in order

to fmd that he was eligible for classification.

In Raber, this Court was faced with a si-tnilar problem. Raber, 134 Ohio St.3d 350, 2012m

Ohio-,5636, 982 N.E.2d 684 at ¶ 2-8. Raber was convicted of sexual iinposition, a reg1matirn-

eligible offense. .1d. at ¶ 2. But, according to R.C. 2950.01(B)(2)(a), a fmdi^g of ^^n-sents or

lack thereo.f; is required before a court cari classify the offender as a reg1^^^twh^n the victim is

over l. 8 and not under the custodial authority of the of.^^nder. Id. 'Fhe irirllctment did not allege

whether the sexual conduct between Raber and. his girlfriend wa,.^ consensual and the State did
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not present any evidence regarding ^^^^e-nt at trial. id At seaitencing, the parties disputed the

issue of consent. .^d. at ¶ 3, 8. The court directed each side to brief the question and took the

matter under advisement. ld. But, the parties never subiritterl briefs; aiid, on December 1, 2008,

the ^ou^^ entered its f-na.l judgment s€^iitenci^g Raber to 60 days in ja.l, imposing a fine, and

placing b.i.m. on cognmunzty conirole Id. The court's order did not contain a registration

requirement. Id. On Mareh. 2, 20l0o more than 13 mo.^ittis afl:er it journalized its sentencing

entry in Raber's case, the trial court held "an evidentiary heafing * * * to determine whether

Raber sl^oWd be classified as a sex s^^^^nder subject to Tier I r^^^^tration.5' Id. at ¶ 9.

This Court vacated Raber's classification, finding that the tria.l. court lacked authority to

classify 1um when it did, and that because R.C. 2950.01.(B)(2) specifically excepted consensual

sexual ^on^-uct ^om. being registrabor, eligible, the State -needed to prove the issue before Raber

was convicted and sentencede Id. at ¶ 17; 27. Because the State failed to prove lack of consent

before Raber's conviction was entered, and falled to request perniiss^on. to file supplemental

briefing wluch might have d.^^^onstrated that the record supported such a finding, this Court

found that Raber's trial court's act of "conducting a separate 'tria.l to determine xvbether the

sexual activity at issue here was consensual" was unlawful. Id. at ¶ 18, 26. 'I"his ^ourt also

found that because Raber's conviction itself was va1id, the State's failure to prove the issue of

consent prior to Raber's sentencing hearing divested the trial court of jurisdiction to hold a

subsequent evidentiary hearing to siipply the facts necessary to establish that Raber was

registration eligible. ^d. at ¶ 2 x . Such is the case here.

Age is not an element of gross sexual impositionM iior is the date on which, an offense is

alleged to have occurred. R.C. 2907.05(A)(4), State v. Pickett, 8th Dista Cuyahoga No. 88265,

2007aOhioa3899, ¶ 22 ("The precise time and date of an offense are not ordinarily considered to
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be essential elements of an offense; hence, the failure to provide specific tin-ies mqd dates in the

indictment is not, in and of itself, a basis for dismissal of the charges."). Thus, the State is not

required to prove age for a finding of deli^qu^ii^y for gross sexual imposition. But, a factual

determination of a. child's age at the time of the offense is required before he can be considered

eligible for registration. R.C. 2152.83(A); (B). Under Raber, it is improper for a court to

conduct an evidentiary hearing after final judgmenz to allow the State to prove a fact that should

have lseen. proven. as part of the child's acljuciicator^ hearing.

That this is a delinquency matter should not change the effect that Raber has on this case.

Although "juvenile court proceedings are civil, rather than criminal, in iiature," this Court has

long recognized that delinquency laws featurc inherently criminal aspects and "the state's goals

in pr^^^cut€iig a crimirgal action and in adjudicating a juvenile delinquency case are the same. 'to

vindicate a vital interest in the enfnr^^inen^ of criminal 1aws."s (Emphasis sic.) In re CSg 115

Ob1o St.3d 267, 2007-Ohio-49199 874 N.E.2d 1177, .^ 76, quotf^g &ate v. Weills, 96 01-iio St.3d

437, 2002-0hio-5059, 775 N.E,2d 829, T 26, citing Breed v. Jones, 421. U.S. 519, 5314 95 S.Ct.

1779, 44 1,.Ed.2sl 346 (1975). And, this Court's finding that Senate Bill 1.0 is punitive applies

equally to juvenile and adu.ltsa ^See, e.g., Williams, 129 Ohio St.3d 344, 2011-Oh.io-3374, 952

N.E.2d 1108, 116; In re DeJS., 130 OMsa St.3d 257, 2011.ROhio-5342g 957 N.E.2d 291, and In re

Cases heldfor the decision in In re D.J^:, 130 Ohio St.3d 253, 201 ImOhio-5349, 957 N.E.2d

288, (applying &ate iF. Williams to juvenile cases). For these reasons D.S. asks this Court must

accept jurisdiction of this case and find that Raber applies with equal force to juvenile

proceedings.
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SECOND PROI)OSITI£)N OF LAW

The timing mechanism of R.C. 2152,83(B) is unconstitutional because the
imposat-ion of classification at any time other than disposition violates the
Double Jeopardy Clauses of the United States and Ohio ^^^^^tutaon& State
v. Rahe,^^ 134 Ohio Sto3d 350, 2012-Ohio-5636, 982 NREr2d 684a

The Double Jeopardy Clause of the Fifth Amendment to the t7n1^ed States Constitution

protects against the imposition of mtiltlpl.e criminal punis1unents for the sain^ offense in

successive proceedings. .Raber, 134 Ohio St.3d :150, 2012m^^-io-5636, ^^^ 'NeE.2cl 684, at ¶ 22;

Hudson v. UnitedStates, 522 U.S. 93, 99,118 S.Ct. 488, 139 L.E.2d 450 (1997); UnitedStates v.

I:tu,gein, ^^8F.3d 31.8, '138(6thCira2007). .Tu^eniles have the same right against doubl^^^^pard^

as adults. In re Cross, 96 Ohio Sta3d 328, 332-33, 2002^Ohiom4l83„ 774 '.E,2d 258, Citi_ng

Breed, 421 U.S. 519, 95 S.Ct0 1779, 44 L.Ed.2^ 346 (the Double Jeopardy Clause of the Fifth

Amendment applies to juvenile delinquency proceedings). Because registration under Seiiate

Bill 10 is punitive, classifying a child as a juvenile o1'lencj^^ registrant at any time other than his

initial adjudication and disposition violates doubl^^^opardyo

This Court's decision in Raber w&s twofold, The first holding ^on^emed the State's

failure to prove lack of consent prior to the zniposi^on of Raborp^ sentence. (See First

Proposition of Law). The ^^con(l. con^^^ed the effect of the court classifying Raber after his

sentencing heariiigo Raber at ¶ 26. Unlike its predecessor, Senate Bill 10 is punitive. Raber, at

¶ 23, citing Williams, 129 Ohio Ste3d 344, 201 l-Ohlo-3374, 952 N.E.2d 1108 at ¶ 16. Thus, the

classl^cation of an offender as a registrant is not merely a clval collateral consequence; instead, it

is an "additional criminal punisl^ent." Raber at ¶ 24. This designation is not limited to adult

registrants, as this Court has also found that Senate Bill 10 is punishrnent for cbildrena Id. at ¶

23; c1t1ng ^'^'.P., 131 Ohio fit.3d 513, 2012-Ohio-1446, 967 ^,7.T;,2d 729. Therefore, because the

juvenile court adjudicated D.S. delinquent and imposed disposition on December 8, 2010, its
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irnposition of a classification order ln. his case on June 17, 2013 constitutes successive

punishments. Raber at ¶ 24; 26o

It is well established that "if a defendant has a legitimate expectation of finality, then an

increase in that sentence is prohibited by the double jeopardy clause." Id at ¶ 24, citing United

States v. .i='ogel, 829 F.2d 77, 87 (D.C.Clr.1987). 'I'hls Court held that "Raber had a legatltna^^

expectation of finality in his sentence when the trial court entered its judgment of conviction;"

therefore, "the protections of the Double Jeopardy Clause prohibited the trial court from

reopening ^^^^ casexy` and cl.assif^lng him s,,.^ a registrant. Raber at ¶ 26. `I'he outcome here must

be the same. See R.C. 2152.22(-A),

D.S.'s expectation of final^tv in the factLLfinellng phase of the adjudicatory process is no

different Than Raber.'s, g.n. that The Stafe is required to prove all facts relating to a defendant's

conviction and sentence beyond a reasonable doubt, at trial. In re Winship, 397 U.S. 358, 363o

90 S.Ct. 1068, 25 L.Ed.2d 368 (1970) (finding that a youth is entitled to an acquittal if the State

fails to carry its burden of proof). Children have an expectation that the State puts forth ail facts

relevant and necessary for their ^jurlicatioai, disposition, and all puni.^hments before they are

adjudicated delinquent and given a disposition. This Court lds found that the Double Jeopardy

Clauses of the TJiii^ed States and Ohio Constitutions protect defendants from being subject to a

subsequent, separate trial, where th.^ State is allowed to introduce new facts to impose additional

punishments on hirn. Raber, 134 Ohio St.3d 350, 2012-Ohko-56369 982 N.E.2d 684 at T., 26.

Although the Ohio Revised Code allows youth to receive penalties that extend into their

adulttiood, it does so only in limited circumstances. R.C. 2152.12; 2152.13; 2152.14, A-ndr such

extensions require certain constitutional protections prior to invocation. See R.C. 2152.1 4(D).

These statutory protections are lacking for juvenile offender registrants; and, R.C. 2152.83
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provides no statutory m.echani.sm that allows for suspension and potential fature invocation of a

child's rogistratioii requirements into adulthood. Because the lsi_fth District's decision violates

children's riglits to he free from multiplo consecutive punishments, this Court must accept

jurisdiction of this oa^.se.

THIRD PROPOSITION OF LAW

The imposition of a punitive sanction that extends beyond the age
,jurisdietion of the juvenile court violates the Due Process Clauses of the
LTnlted. States and Ohio Constitutlons.

A juvenile court's power "is derived from. Section 1, Article IV of the Constitution of

Ohio, an.d. the court is established and its jurisdiction is defined by [O,R.Co] Chapter 2151

*." I^e &ate, ex rel. &hwartzj Judge v. Haines, Director qfa'#fenta^l Hygiene as^d Correction,

172 Ohio St. 572, 573, 179 N.E.2d 46 (1962). Juvenile courts have exclusive jurisdiction over

children who are alleged to be delinquent. R.C. 2151,23(A)(1). In €lelinq^ucr^cy proceedings,

s4c1u1d" means a person who is under 18 years of age, except as otherwise provided" in R.C.

2152e02(Q(2)-(6). R.C. 2152.02(C)(1)7 In re Andrew, 119 Ohio St.3d 466, 2008-Obio-4791,

895 N.E.2d 166 ¶ 4n17.

Generally, the juvenile court's jurisdiction over a child tenninates when the child turns

21. Specifically, R.C. 2152.22(A) provides that; once validly entered, dispositions made under

R.C. 2152 "shall be temporary and shall contirauo.for a period that is designated by the court in

its order, until terninatod or modified by the court or until the child attains t^enty-on^ years of

age." But, a narrow exception exists for youth who are subject to Ohio's juvenile registration

and notification. statutes.

Revised Code Section 2152,23(A)(15) authorizes juvenile courts to "conduct hearings,

and to make deternii.nationsx adjudications, and orders authorized or required uiider sections
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2 1 S2o82m2152.861 and Chapter 2950 of the Revised Code" for delinquerit eb.ildren.. In tam, R.C.

2152.83(E) extends the jurisdiction of the juvenile court beyond the termination of a case, or

beyond the age of 21, for juvenile offeaider registrants. Specifically, R.C. 21 S2.83(^) provides

that 44ari order issued under R.C. 21S2.83(A) `and any deterrninat1ons iticlucled ln the order shall

remain in effect for the period o1`time specified in' Chapter 2950," and ;`[tjhe child's attaiikmeiit

of age 18 or 21 'does not affect or terrninate the order, and the order remains in effect for the

period of time described in. this clivision." R.C. 2152,83(E), R.C. 2152.84 anci. .85 govem. the

hearings at which a child's classll^cation may be revisited. According to R.C. 2152.84 aiid ,85,

juvenile cou.rts n-iay review, continue, modify, or terminate the registration. duties of any juvenile

offe.rider registrant indefinitely.

When read ^ogetb.er, R.C. 2152.$3(E)a 21.52.84 anci 2152.85 expressly grant juvenile

courts jurisdiction over adults who were adjudicated delinquent children, where it would

otherwise not exist. This is the only delinquency disposition that may extend beyond the age

jurRsdiction of the ju.venfl^ court. But, given both recent and well-established precedent from the

this Cotirt, this extension is coratra.r^r to the p^.^oses ofjuvenile delinquency dispositions.

1. R.C. 29.50 is Punltivea

As noted. above, this ^^un has found that R.C. 2950 is punitive. (See Second Proposition

of Law). Williams, 129 Ohio St. acl 344, 2011^Ohio-3374, 952 N.E.2d 1108, at ^ 16. That

holding was extended to juvenile registration cases as well. D.JS. , 130 Ohio St.3d 257, 20114

Qhio-5342, 957 N,E.2d 291; Cases lZeldfbr the decision 1n.1n re D.J^:, 130 Ohio St3ci 253,

2011-Ohi.o-5349, 957 N.E.^d 288; and CoP., 131 Ohio St. 3d 513, 2012 Ohio 1446, 967 N.Ea2d

729,at1 11,86,

1 '1'his Couit found R.C. 2152.86 unconstitutional sn CP., 131 Ohio St.3d 513, 2012-Olaio-1446,
967 N.E. 2d 729, at ^, 86.
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2. The purpose of the juvenile justice system is rooted in rehabilitation.

Juvenile courts "occupy a unique place in our legal svstem..'y In re CS., 115 Ohio St.3d

267, 20Q?aOhio-4919j 874 N.E.2d 1177, at ^ 65. Traditionafly, the juvenile court has functioned

"to provide measures of guidance and rehabilitation for the child and protection for society, not

to affix criminal ^^spoiisibility, guilt and punzshment." Kent v. UnitedsStates, 383 U.S. 541, 554,

86 S.Ct. 1045, 16 L.Ed.2d 84 (1966). As such, ilie philosophy driving juvenile justice has been

rooted in social ^^^^fare, rather than in the body of the law. Id. at 554.

The objective of the ju,,ren.il^ court from its inception, has been to protect wayward

children from evil ^^-fluences9 save them ^^om. ^^^^iinal prosecution, and to provide them social

and rehabilitative services. Chaldren^sHome of Marion Cio; v. Fetter, 90 Ohio St. 110, 127, 106

NIR 761 (1914), 'rhis means that juvenile courts are to remain ^^^trAy ^oneemed wi^^i the

care, protection, development, ^eatinents a^id rehabilitation of youthful offenders who remain in

the juvenile justice system. In re Caldwell, 76 Ohio St.3d 156, 1 57s 1. 996-Ohio-4 10Y 666 N.E.2d

1367p In re Kirby, 101 Ohio St.3d 312, 2004-Ohio-9705 804 N.E.2d 476; R.C. 215101,

This Court has recognized that "punishment is not the goal of the juvenile system, except

as necessary to direct the child toward the goal of rehabilitation." Caldwell at 157. Thus, this

Court directed that inquiries into the appropriateness of a disposition must begin with that

premise and implement efforts to protect society during the period of rehabilitation. Id.

I'}ierefarey if registration under Senate Bill 10, although. punitive, is necessary to pro'Lect society

from delinquent acts of a child who is being rehabilitated and hold that child accountable; then,

like other delinquency dispositions, it can only be in effect through the child's period of

rehabilitation, ^bich is until the age of 21. R.C. 2152.22(A.). Once the child turns 21, the period

of rehabilitation is over and all delinquency dispositions must ^easeo

12



39 Punishments ^^at^ extend beyond the jurisdiction of the juvenile court are
^^^on^titu^ional,

In CPo, this Court recognized that lifetime registration and community notification for

youth. are especially harsh punishments for juveniles, because they run conttary to R.C.

2152.01'^ goals of rehabilitating the off-enciery aiding his mental and physical development, and

anchor the juvenile offender to his crime. C.P., 1.31. Ohio St,3d 513, 2012-OhioR1446, 967

N.E.2d 729, at T 44, 47. This Court also noted that, once C.P. had fWfili^d his juvenile

corrmitnieiits bis incarceration would be complete, but ^^^ puriishni^ii^ would continue, .7d.

Those same f^-ndi-n^s apply here,

tTrom a. dac process perspective, both the this Court and the t1nited. States Supreme

Ca^^ have held that juveniles may be treated differently ft^m adults:

(O^^ acceptance ^^juveadie courts distinct from the ad'U.i^ criminal justice system
assumes that ja^^eriiie offenders constitutionally may be treated differently from
adults, * * * Viewed together, our cases show that although eMidren generally are
protected by the same constitLitional guarantees against govemmentai deprivations
as are adults, the State is entitled to adjust its legal system to account for
children's vulnerability and their needs for "concern, sympathy, and
paternal attention."

(Citation omittede) ^.'.P. at ^ 72, citing .,^^^^^tti v. ^^^^^ 443 U.S. 622, 635, 99 S.Ct. 3035, 61

LaEzi.2d 797 (1979).

This Court was one of the first in ^^^e nation to recognize the importance of protecting the

constitutional rights of juveniles subject to sex offender registration. Since then, other states

have taken notice and followed this Court's lead. See In the .Ina`erest qf JB.F et al., CPw67R.TVa

0000726-2010 (York County Court of C^nurion Pleas, Nov. 4, 2013)^ opinion available at

httporJwww,jic.or&°isl.og/juveniie-court-judge-finds-peimsylvaniajuveniie»^sexRoffender-registrati

on-law-unconstitutional (accessed April 1. 7, 2014). In December 2012, Pennsyivani.a' s version

of SOR..A went into effect. 42 Pa.C.S. § 9799.10 et seq. And, in November 2013} a

13



Penrzsylvania court found the law uncorist€tutional as applied to juvenile offer.bders, "both

retaoactivel^r and prospectively." JB. at 41. Citing this ^ot-wt's decision in CP.y a,.s well as

recent United ^^ates Supreme C;ourt pr^^edegit, the court found that the new law runs coi.^^^r to

"the juvenile justice system, a,.^ a court of second chances." Id. at. 33634, citing CP. at ^ 41v5 15

Roper v. Mmmons, 543 U.S. 551, 125 S.Ct. 1183, 2026LL2031, 161 L.Ed.2d 1. (2005) and Graham

v. Florida, 560 U.S. 48, 130 S.Ct. 2011, 2471m2472, 176:1„Ed.2d 825 (2010).

JB. has already garnered acclalrn as a "landmark" decision. ^^olforo, York County

^udge"s ruling on juvenile sex offtnders called a `1andmark decision, ' York-. Dispatch (Nov. 9,

2013), available at http:,`t'www.^^rkd.islaatch.com/breaking/c1-24 48331.3/y^rk-^o-u,rzt^ -judges-

rillng-guvenz.le-sexMol`1`enders4cal1ed (accessed Nlov. 16, 2013). As such, York County District

Attorney has indicated that he will appeal the decision. Eciitorlaly Our take: Right call on

juvenile sex qff^nde,^^^ by Judge L%ler, York Daily Record, available at

httlZ -/fwww.vdr.com/olalnlonr°c.i._2452475l lourmtake-rlght-ca11-^ ^^enlle-s^x-ol'1'ericlersRby

(accessed Nov. 16, 2013).

Classlfication of a child as a tier I. Il, or 11I juvenile offender registrant is only warranted

as long a..s the child is under the rehabilitative care of the juvenile court. Accordingly, this Court

should accept jurisdiction of this case to examine the question of whether the extension of a

punitive sanction imposed by the juvenile court may extetid 'b^yorid -th^ age jurisdiction of the

juvenile court.
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CONCLUSION

Ilis case gives this Court the c^ppa^^^ to review additional aspects of a law that it has

already found to run afoul of certain constitutional rights for ;u^re^.ile offenders. This Court

should accept D.S.°s appeal b^caiise it raises a substantial constitutional question, concerns

f€^^onynlevei offenses, and is of great general interest.
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Llcklng County, Case No. 1 3RCAw58

Hoftanp P.J.

2

(11) ApPeilant DeS.; a delinquent child, ^ppeals"the June 24, 2013 Judgment

Entry entered by the Llckirag County Court of Common Pleas, Juvenile DivisionR denying

his motlon to dismiss and classifying him a Tier 11 Juvenile Sex Offender Registrant.

Appe11ee is the state of Ohio.

STATEMENT OF THE CASE1

Lick1ng County Court of

Common Pleas, Juvenile Division, aileglr^g Appellant D.S. was delinquent by reason of

having committed two counts of gross sexual lmposibon, in Violation of R.C.

2907,05(A)(4)d a felony of the third degree if commItted by an ^^uftg and one count of

public indecency, in violation of R.C. 2907s09(B)(1), a second degree misdemeanor if

commltted by an aduIt. The complaint alleged the offenses occurred between August 1,

2009, and June 4P 2010. D.Sa°s date of birth is November 3€1, 1995, as alleged in the

complaint. Accordingly, D.S. could have been either 13 or 14 years of age at the time of

the alleged offenses.

3) On October 13, 2010, D.S. entered an admission to the two counts of

gross sexual imipos1, n. : .The: S-t^te dlsrW^sdd. the ^^^^e of, pUbllc i^d^^^r. On

December 8, 2010, the juvenile court adjudicated Appellant a delinquent child and

committed him to the Ohio Department of Youth Services for two consecutive six month

minimum terms. The juvenile court's disposition entry did not include a deterrnination as

to how old D.S. was at the time the offenses were commitkedr The December 8, 2010

1 A rendition of the underlying facts supporting D.Sags conviction is unnecessary for our
resaludon of this appeal.
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° LIckIng County, Case No. 9 3-CAm58 3

disposlklon entry states, "ctassification as a juvenile sex offender registrant is deferred or

delayed pending effbrts at rehabilitation whII^ committed to OD'yS.e;

(24) On June 17, 2013, €ollowing DoS.Bs release from ODYS, the trial CoUrt

conducted a cIassIfcabon hearlng. The t^^l court considered evidence as to the age of

®.& at the time the offenses were committed. The court determined D.S. was fourteen

years of age at the time at least one of the offenses was comm€fted$ therefbre; Da-S9 was

subject to cIassffication: Following the cI^^^ificatlon hearing, via Judgment Entry of

June 24, 2013, the trial court overruled AppellantFs motion to dismiss and the juvenile

court cIassffled D.S. a Tier II Juvenile Sex Offe-nder Registrant wth a duty to comply

With registration requirements every 180 days for 20 years.

(15) D.S. now appeals, assigning as error

1. THE LICKING COUNTY JUVENILE COURT ERRED WHEN IT HELD

AN EVIDENTIARY HEARING ON JUNE 17, 2013 TO DETERMINE WHETHER D.S.

WAS ^^^^ELIGIBLE FOR REGISTRATION UNDER SENATE BILL 10, BECAUSE

THAT DETERMINATION COULD ONLY HAVE BEEN LAWFULLY MADE ON

DECEMBER 18, 2010, WHEN THE COURT ADJUDICATED D.S. DELINQUENT.

11. THE LICKING COUNTY JUVENILE COURT ERRED WHEN IT

CLASSIFIED D.S. AS A TIER II JUVENILE OFFENDER REGISTRANT, BECAUSE

THE IMPOSITION OF A DISPOSITION AT ANY TIME OTHER THAN AT THE

DISPOSITION HEARING VIOLATES THE DOUBLE JEOPARDY CLAUSES OF THE

UNITED STATES AND OHIO CONSTITUTIONS.

(18) "III. THE LICKING COUNTY JUVENILE COURT ERRED WHEN IT

CLASSIFIED D.S. AS A TIER II JUVENILE REGISTRANT, BECAUSE ^E

0
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Licking County, Case No. 1 3-CA-58 4

IMPOSITION OF A PUNITIVE ^^CT^ON THAT EXTENDS BEYOND THE AGE

J1^^^^^^CTION OF THF JUVENILE COURT VIOLATES DUE FR£}CESSv

) 'IV. D.S. WAS [}FNIED HlS RIGHT TO THE EFFECTIVE ASSISTANCE

OF COUNSEL WHEN COUNSEL FAILED TO CHALLENGE THE

^^^STITUTlONALITY OF A CLASSIFICATION THAT EXTENDED BEYOND THE

JURISDICTION OF T'HF JUVENILE COURT. FIFTH, SIXTH, AND FOURTEENTH

AMFNDMFNTS TO THE UNITED STATES CONS7`I1°U1°ION AND ARTICLE 1,

SECTION 16 OF THE OHIO CONS°^ITUTION,"

I.

(110) In the first assignment of errors Appellant argues the juvenile courk erred in

cansidering evidence at the d^^sification headng subsequent to his oeigir^^l adjudication

as being delinquent and ^^^posftion thereon to determine whether he was age eligible

for registration under S.B. 10>

(111) Ohio Revised Code Sed€on 2152.83 provides,

(1[12) es(A)(1) The court that adjudicates a child a delinquent child shall issue as

part of the disposifional order or, if the court cor^mfts the child for the delinquent act to

the custody of a secure facility, shall issue at the time of the child;s release from the

secure facility an order that classifies the child a juvenile offender registrant and

specffles that the child has a duty to comply vath sections 2950.04, 2950e041, 2950,05,

and 2950a06 of the Revised Code if all of the following apply:

(.113) "M The act for which the child is or was adjudicated a delinquent child is a

sexually o(iented offense or a childwvict^m odent^ offense that the child committed on

or after January 1, 2002.

ls5
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Licking County, Case No. 1 3-CA958 5

(114) BB

M The child was sixteen or seventeen years of age at the time of

^^mitting the ^^nse.

15) -(c) The court was not required to classify the child a juvenile offender

registrant under section 2152^82 of the Revised Code or as both a juvenile offender

registrant and a public registr^^^^^^^^^ ju^^^^^^ offender reg€strant under ^ecfion

2152086 of the Revised Code.

(116) "(2) Prior to €ssuir€g the order required by division (A)(2) of this section, the

judge shall conduct a headng under ^ecfion 2152.831 of the Revised Code, except as

otherwise provided in that section, to deternine whether the child is a tier I sex

offendert^^^^d-victi^ offender, a tier 11 sex cffender/chiIdMvictim offender, or a tier III sex

offender/childWvict^^ offender. When a judge issues an order under dmsion (A)(1) of this

section, the ^^d'ge shall include in the order the detarrninations identified in division (B)

(5) of section 2152482 of the Revised Code.

(117) k"(13)(1) The court that adjudicates a child a delinquent child, an the judge¢^

own motion, may conduct at the time of disposition of the child or, ff the couit comrr:^

the child for the delinquent act #o the custody of a secure faci^^^^ may conduct at the

time of the child°,s mlease from the secure facility a ^^afing for the purposes descfibed

in ^',^siorr (B)(2) of this section if all of the following applyo

(118) "(a) The act for which the child is adjudicated a delinquent child is a

sexually or€ented offense or a chiIdmvfctim oriented offense that the child committed on

or after January 1, 2002.

(11 9) a^(^) The child was thurteen or ^°`eer^ years of age at the time of

committing the offense.

11,6
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Licking County, Case No. 1 3NCA^58 6

(1^^) "(p) The court was not required to classify the chi^^ a juvenile offender

registrant under section 2152.82 of the Revised Code or as both a juvenile offender

registrant and a public r^^^trymqualified juvenile offender registrant under section

21 52488 of the Revised Code.

fV21) atl(2) A judge shall conduct a ^^afin^ under ^^^^^^n (B)(1) of this section to

review the effectiveness of the disposit#ot^ made of the child and of any treatment

provided for the child placed in a secure seffing and to det^^^^e whether the child

should be classified a juvent^^ offender regtstrant, The judge may conduct the heaiing

on the jc€dgeas own initiative or based upon a recommendation of an ^^cer or employee

of the depaitment of youth se,r^icesA a probation ^fficgr, an employee of the c€ult, or a

prosecutor or law en^`c^rcerrtent officer ff the judge conducts the headngx upon

completton of the .t;^adngA the judge, in the ^udgegs discretion and after consideration of

the factors listed in dMst^^ (E) of this section, shall do either of the following°

(122) Y^) Decline to issue an order that classffles the child a juvenile offender

tegistant and specffles that the child has a duty to comply with sect^^^ 2950.04,

2950r041, 2950q05„ and ^950r0& of fh^ Revised Code;

(123) 7(b) Issue an oider that classffies the child a juvenile offender registrant

and specifies that the child hes a duty to comply with ^ecUons 29500048 2950.041P

2,950e05g and 2950;06 of the Revised Code and that states the determination that ft

judge makes at the hearing hotd pursuant to secdor^ 2152.831 ot't,^^ ^^^sed Code as

to 'wheta^er the child is a tier I sex ^^^derlchtid-Wctir^ offender, a tier tt sex

off^^^erlchitd-vscttrr^ offender, or a fler ttt sex ^^nderlchttd-vtctim ®ffender,

I lei
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• a Licking County, Case No. 13-CAw58 7

(124) g{(C)(1) Prior to issuing an order under divIsio€^ (13)(2)(b) of this secOon , the

judge shall conduct a hea(ing under secflon 2152.831 of the Revised Code to deteffnwr^e

whether the child is a tier ^ sex offenderfehildmvlctim offender, a tier 11 sex ^^nder/childw

victir^ offender, or a fier I1I sex off^nderichild^^ictir^ offender. The judge may hold the

hearing at the same time as the hearing under division (B) of this section,^^"

(125) (Emphasis ^^ded•)

(126) In support of his argument, Appellant cites the Ohio Supreme Court

decision in State v. Raber, 134 Ohio St.3d 350, 2012mOhiow5836•

(127) In Raber, the defendant, an ad€€It offender, was convicted of sexual

imposition; therefore, according to R.C. 2950•01(B)(2)(a), a finding of consent, or lack

thereofg was required before the court could classify the offender as a registrant when

the ^icbrr^ was over eighteen years of age and not under the custody of the offender.

The indictment did not allege whether the sexual conduct between Raber and his

giritri^^^ was ^nsensual. At sentencing, the issue remained disputed. The trial court

sentenced Raber to sixty days in jail, plus a fine and community control. The sentencing

entry did not contain a registration requirement.

^^^^ On March 2, 2010, thirteen months after sentencing, the trial court held an

eVidentiary hearing to deteffninei' whether Raber shoufd be ^^assified a Tier I sex

offender subject to reg€strationa [3uring the hearingtt the vMm testified she had

consented to vaginal intercourse, but not anal intercourse. Based upon the testimony,

the tr^^l court determined the intercourse was not consensual, and proceeded in

classifying Raber a Tier I sex offender.

V5
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('1^^) The Supreme Court of Ohio vacated the classificat€on finding the tr^^l court

lacked authority to classify Raber. The Court found R.C. 2950o^^ ^^^^^^ specifically

excepted consensual conduct from being registraton eligibIe, and the State needed to

prove the issue before Raber was convicted and sentenced.

^) The Raber court held:

(131) 881n this case, at the November 26e 2008 sentencing headngp the state

ftlled to prove the lack of consent to the sexual activity, nor did it file a supplemental

brief pointing to evidence in the record demonstrating a lack of consent9 The court

thereafter entered a judgment of cor^vMon Without finding Raber to be a sex offender

subject to Tier I registration and wthout nofifying him of a duty to register, presumably

on b determination that no duty existed based on the sexual activfty°s being

conser^sual.

(132) "A presumption of regufadty attaches to all judicial proceedings. See, e.g.,

State v. Ecf^ard% 157 Ohio St. 175, 183, 105 N.E.2d 259 (1952); State v. Sweet, 72

Ohio SUd 375, 376^ 650 N.E.2d 450 (1995), State v. Robb, 88 Ohio SUd 59, 87, 723

N.E.2d 1019 (2000). Here, the record is silent regarding the tr€aI ^urVs reasoning fbr

not classifying Raber as a sex offender subject to registration in its judgment of

conviction, and therefore Tt]here ;Is no shovving of" hTe""ularity .to contradict the

presumption of regularft^ accorded all judicial proceedings" ' Sweet, 72 Ohio St.3d at

376, 650 N.E.2d 450.

(133) 8^^econsFderatior^ of ^inai Judgments

(134) 'We have previously recognized that 'trial courts lack authodty to

reconsider their own valid final judgments in criminal cases.' State ex relr Mste v.

lq^

A ® 8



LIckIr^^ County, Case I^^. 13aCAm58 9

Junkin, 80 Ohio St.3d 335, 338, 686 NoE.2d 267 (1997), cItir^g State ^x reI Hansen v.

^eed8 63 Ohio SUd 597g 589 N.E.2d 1324 (1992), And although trlal courts retain

continuing jurisdiction to correct a void sentence and to correct a clerical error in a

judgment, State ex ref. Ctv,^^^o v. Za#^ski, 111 Ohio SUd 353} 2006-OhIon5795P 856

N.E.2d 263, 119, nelther of those exceptions to the general rule appIIes here.

(135) gThe trlal court had no mandatory duty to impose ^^x-offender registration

after determining the sexual activity to be consensual and considering the ages of those

involved. The state fails to demonstrate a cIedcaI mistake, which, as we explained in

Cruzado, "refers to a mistake or omission, mechanical in nature and apparent on the

record, which does not involve a legal decision or judgments°^ ld. ai IU 19, quoting State

v. Brown, 136 Ohio Aplas3d 8165 819-820a 737 N.E.2d 1057 (3d DIsto2000)a Nothing in

the record demonstrates error by the trial court in failing to classify Rataer as a sex

offender in fts orlginal judgment of conviction.

6) "Double Jeopardy

(137) "This ^*urt prevlouslY upheld the pr1or ^^^^^^^^at registration statutes

enacted by the General Assembly against constltutlonal challenge. In State v. Williams,

88 Ohio SUd 513, 528, 728 N.E.2d 342 (^000), we held that because Megan's Law did

not impose punlshmeritn it 60cessarlly did n"ot vioIate the Doulal^^ ^^^^rdy Cfau'se.of. the

Fffth Amendment to the UnIted States Constitutlon: And in State v. Ferguson, 120 Ohio

St.3d 7, 20t^8-Ohlc-482a4P 896 N,E,2d 110, we concluded that sexWoffender reglstratlon

remained a dvIli remedial regulatory scheme r^otwlthstandlng amendments to Megan's

Law enacted by AmaSub.So13s No. 5, effective July 31, 2003, that increased burdens on

130
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sex offenders, because the amended statute did not impose crlmlnal punishment. ld. at

139,43e

(138) Bat°loweverf in ^'1liamsa 129 Ohio St,^ 344, 2011MOh1o-3374e 952 NaE.2d

1108, we deterTnlnecl that the registration duties imposed by &Bv  10 could no longer be

considered divll in nature, holding that °l°i,C, Chapter 2950 is punlti^^^^ Id. at 116. And In

re Ce,^, 131 Ohio St.3d 513, 20'12-Ohio-1 A 967 N.F:2d 729, sWnds for the

pr^posltlon that S.B. 10 violates Ohlo¢s constltutional prohibition against cruel and

unusual punishment by imposing an automatic, lifetime requirement of sexµotfender

registration and notltllcatlon on certain juvenile offenders. Id. at 186Q Thus, our cases

hold that SaBa 10 imposes additional criminal punishment on those convicted of sexuall^

oriented offenses.

^^^) 'l"he Double Jeopardy Clause of the Fifth Amendment tD the Unilei

States ^^^stitutlon protects against the imposition of multiple criminal punishments for

the same offense in successive proceedings. Hudson v. United States, 522 U.S. 93, 99,

118 SoCtr 488, 139 L.Ed.^^ 450 (1997); United States v. Husein, 478 F.3d 318, 338 (6th

C€r.2007)o As the Unlted States Court of Appeals for the D.C. Clrcult has explained, Blf a

defendant has a legitimate expectation of finality, then an increase in that sent^noo is

prohlbit^ by' the double - jeopardy c1auser' United ^^^^i v. Fogel, 829 F.2d 77, 87

(D:C.C1r.1987)o

(140) "Although we have recognized that '[W]here * * * the sentence imposed

was unlawful and thus void, there can be no reasonable, legltlmate expectation of

finalfty in itR' State v. Sirnp#rins, 117 Ohio St.3d 420, 2008-Ohio-1 197, 884 N.E.2d 568r 1

36, the judgment of c+anvlctlon entered in this case is nelther 'unlawful nor void. And
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although trial courts °^ossess inherent aut^orky to correct errors in judgment entries so

that the record speaks the truthaA State ^x is/. Fogle v. Steiner, 74 Ohio Ste3d 158, 163-

164, 656 NeE.2d 1288 (1995), the decision not to classify Rabor as a Tier I sex offender

was not a cledcaf error.

(141) e6 rdingly, Raber had a legitimate expectation of finality in his sentence

when the trial court entered fts judgment of conviction on December 1, 2008, and the

protections of the Double Jeopardy Clause prol^^bfted the tdal court from reopening this

case, ^nducbng a separate trial to deternine whether the sexual act^vky at issue here

was consensual, and classifying Raber as a sex offender subject to °fier I registration.

(142) "Conclusion

^^^) 'T°he tr€al court lacked autbority to reopen this case to reconsider the final

judgment it had entered, and the protecffons against double jeopardy barred it from

classifying Raber as a Tier I sex offender more than a year after it imposed sentence.

Accordingly, the judgment of the court of appeals is rever^ede"

(J") We find Raber to be factually and procedurally distinguishable frorn the

case at hando Raber was classified pursuant to R.C. 2950.01(B)(2) as an adult sexual

offender. The same statute is not applicable to Appellant, D.S. a juvenile offender.

Rather, ^s'set forth above, the juvenile statute -app!#cable herein specifically provides fbr

the dassfflcaflon hear€ng to occur upon Appellant's release fr-om ODYS.

(145) R.C. 2950s03(A)(3) states,

(146) "(3) If the person is a delinquent child who is classified a juvenile offender

regWrant on or after January 1, 2008f the judge shall proVirte the notice to the

delinquent child at the time specffie1 in division (B) of section 2i52.824 division (C) of

^^^

A - 11
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section 2152.83, division (C) of section 2152.84, or division (E) of section 2152.85 of the

Revised Code, whichever is appfQcabf^."

(147) We find Appeffants age at the time of the offense and the effect thereof on

his classification were prop^^y considered at the cfassificatfon hearfngt The complaint

adequately set fbrth, the time parameters of the offenses, A,ppeff^nts date of. birth,

raising the issue as to whether Appeffant was fourteen years of age at the time of the

offense. Whether Appeffant D.S. was ;°subject to regfstratf^^" was an issue properly to

be determined during the trfaf court3s hearfng on registratfon/cfassfficatfonr It was not an

issue that needed to be determined at his original disposition because of his

commitment to a secure facility.

(148) Pursuant to R.C. 2152.83(B)(2), the trfaf court was directed to hold a

heafirtg to determine whether the delinquent chifd had been rehabffftated duflng the time

of commitment. If the trfaf court deternfned the juvenile had not been adequately

rehabifbted8 the issue of whether the juvenile was subject to registration and

cfassffic-atfon was properly before the tdaf court. The State and delinquent child could

and did present evidence "regardir~g the jurrenifees treatment progress, behaviors while

incarcerated, and 6ther relevant fn'tbrmatfon. Appeffant}s age became a factor relative to

classificatioh properly considered at that time.

(149) Appellant cites the Seventh Dfstrfc# Court of Appealse deCisfon in In re

Jr M., 7th Dfst. No. 09JE21, 201 OMOhf^2700 and the Eleventh District Court of Appeafs4

decision fn` #n re N.Z, 11 th Dist, Nos. 201 OKKfw-023, 201 AmLO35, 201 O-LW041 g 2011--Ohf^

^^^^. However, we find these cases proceduraIfy distinguishable from the case sub

judice. In re J.M. and In re NZ did not involve procedural sftuatfons in which the trfaf

^^^?

A - 12 1
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c^urts considered evidence at the classification hearing on the issue of age prlor to the

dassification. Rather, in both cases, the appeItate courts r^^^nded the matter to the

t(jaI courts for reclassification hearings to consider evidence on the issue of age:

(150) Appellant D.S.ns first assignment of error is overruled.

II. and III.

(151) Appellanfs second and third assignments of error raise common and

interrelated issues; therefore, we will address the arguments together.

(152) In the second assignment of error, Appellant argues his cIassIficatl^^ as a

Tier It Juvenile Sex Offender Registrant violates the Double Jeopardy Clause af the

Fifth Amendment of the United States Constltutlon=

(153) In the third assignment of error, Appellant maintains the trlal court erred in

imposing a punitive sanction extending beyond the age jurlsdlctlon of the juvenile court,

violating Appellantes right to Due Process.

(154) The DoubI^ Jeopardy Clause of the Fifth Amendment protects against the

Impositlon of multiple crlmlnal punishments for the same offense in su . sIve

proceedings.

(165) R.C. 2152.83(E) provides,

(156) oaA An Qrder issued under division (A) or (B) of this section and any

deterynlnations included in the order shall remain in effect for the perlod of time

specified in section 2950.07 of the Revised Code, subject to a r^^^fflcatl^^ or

terrninatlon of the order under section 2152.84 of the ^eVised Code, and section

2152.851 of the Revised Code applies regarding the order and the determinations. The

childg^ attainment of eighteen or twert4o^-one years of age does not affect or ^erinir^^^^

A g 13
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the o,^ert and the order remains in effect for the period of time described in this

CllVl3f®l7."

(167) The statute, therefore, speclf€caIly, continues the jurisdiction of the juvenile

court to cIassIfy the juvenile beyond their twenty-first birthday. The Ieg€sIature retains

the power to define the jurisdiction of the courts as Iong as powers inherenfily reserved

for the judiciary are not infringed upon. Seventh Urban, Inc. v. University Circle, (1981)

67 Ohio St.2d 19.

(168) !n the case at bar, the cIassificatgon of D.S. as a juvenile offender

registrant was not mandatory under the circumstances of this case because D.S. was

fourteen years oId at the time of at Ieast one offense, did not have a prior adjudication

for a sexually oriented offense, and had not been Iabeled a serious youthful offender.

See R.C. 2152.83(B)(1), 2152.82, and 2152.86. As cIassIflcatlorr was not mandated by

statute, the juvenile court was given the broad discretion to determine whether D.S.

should be cIassified as a juvenile offender registrant and under which tier D.S. shouId

be pIaced.

{159} Recently, this Court addressed the issues raised herein in In Re D.R., a

Minor Child 5th Dist No. 1 ^CA27, 2014aOhIoW588, holdlng:

(160) °°I".aws limltlng rights, other than fundarr^ental rights, are constitutlonal with

respect to substantive due process and equal prntection if the Iaws are ratlonally reiated

to a IegItirnate goaI of government. State v. Thompkins (1996), 75 Ohio St.3d 568.

(761) - * *

{162} In the case at bar, we cannot say that the cIassification authorized by R.C,

2152,83(B) is irratlonal. Pursuant to R.C. 2152.83(B), the juvenile court judge retains
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discretion to deal ind€vid^^^^y with juven€^^ offenders. In Re C.P., (citation om€tted).

'Fundarnental fairness requires that the judge decide the appropriateness of any such

penaltyo' Id. at 778. Although imposition of R.C. 2152.83(B) registration requirements

may be punitive, they may help achieve the goal of rehabilitation by motivating the

juvenile to comply with treatment in order to reduce or eliminate the registration

requirement. In Re LAF 2nd Dist. Montgomery No. 25078, 2012 Ohio 4973.

(163) "Accordingly, D.R. has failed to show that a JOR classification that

extends beyond a child's twentyyfirst birthday violates either the United States or Ohio

constitutional prohibitions against cruel and unusual punishment or the requirements of

due process.

(¶64) FP^ ^ #

(165) "In her second assignment of error, D.R. contends that the juvenile court

erred by classifying D.R. upon release from a secure facility rather than at the time of

disposition. Classifying a juvenile at any time other than disposition, D.R. argues,

violates the Double Jeopardy Clause of the Fourteenth Amendment to the United States

Constitution, by imposing multiple criminal punishments for the same offense in

successive proceedings.

(166) "The Double Jeopardy Clause of the Fifth Amendment to the United

States Constitution and Section 10, Article I of the Ohio Constitution protect criminal

defendants against multiple prosecutions for the same offense. The Ohio Supreme

Court has recognized that '[t]he protections afforded by the two Double Jeopardy

Clauses are coextensive.' State v. ^attello, 97 Ohio St.3d 398, 2002-Ohio-6661, 780
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N.E,2d 250, 1 7, citing State v. Gustafson, 76 Ohio St3d 425, 432, 668 N.E2d

435(1996).

(167) "The pr€nciple behind the DoubEe Jeopardy CIause ' "€s that the State with

a!l its resources and power should not be allowed to make repeated attempts to convict

an €ndividual for the alIeg^^ offense, thereby subjecting him to embarrassment, expense

and ordea( and compelerng him to Iive in a continuing state of anxiety and insecurity, as

we1l as enhancing the possibility that even though innocent he may be found guilty.r 1

State v. Roberts, 119 Ohio St.3d 294, 2008-Ohio-3835, 893 N.E.2d 818, 111, quoting

Green v. United States, 355 U,S. 184, 187-188Y 78 &Ct. 221, 2 L.Ed.2d 199(1957)o

The federal and state constitutions' douhle jeopardy protection further guards citizens

against cumuiative punishments for the 'same offerase.' State vo Moss, 69 Ohio St.2d

515, 518, 433 N.E.2d 181(1982). '[T]he Double Jeopardy Clause does no more than

prevent the sentencing court from prescribing greater punishment than the legislature

intended.' Missouri v. Hunter, 459 U.& 359, 366, 103 S.Ct. 673, 678, 74 t..Ed.2d 535,

542(1983). See, also, Moss, 69 Ohio St.2d at 518, 433 N.E.2d at 184-985. In Ohio v.

Johnson, 467 U.S. 493, 499, 104 S.Ct. 2536, 81 L.Ed.2d 425(1984), the United States

Supreme Court stated:

68 111 * * *^` Because the substantive power to prescribe crimes and deterrnine

punishments is vested with the legislature, United States v. Wiltberger, 5 Wheat. 76, 93,

5 L.Ed. 37 (1820), the question under the Double Jeopardy Clause whether

pur€ishments are 'multiple' is essentially one of legislative intent, see Missouri v. Hunter,

459 U.S. 359, 366, 103 S.Ct. 673, 678, 74 L.Ed.2d 535 (1983). * * * 1
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(769) "The Double Jeopardy Clause of the federal constitution 'protects only

against the imposition of multiple criminal punishments for the same offense, * * * and

then only when such occurs in successive proceedings.' (Citations omitted.) Hudson v.

United States, 522 U.& 93, 99, 118 S.Ct. 488 (1997); State v. Raber, 134 Ohio St.3d

350, 2012-Ohie-5636. 982 N.E.2d 684, 124; State v. Martello, 97 Ohio St.3d 398,

2002-Ohio---6661, % 8. 'If pursued in a single proceeding, multiple punishment may

censtitutionally be imposed fo]' State v, Gustafson, 76 Ohio St.3d 425, 437, 668 N.E.2d

435(1 996),

(170) "D,R, relies primarily on State v. Raber in which the Ohio Supreme Court

held that the trial court lacked authority to re-open sentencing to classify the defendant

a sex offender more than one year after it imposed its edg€nal sentence. 134 Ohio St.3d

350, 2012-Ohie-5636. 982 N.E.2d 684, ¶ 4. The Supreme Court further stated,

'Because sex-effender registration is now punitive in nature, deuble-jeopardy

protections barred the court from subsequently cIassifying Raber as a Tier I sex

offender at a new proceeding held more than a year after its original sentence.° td.

(T71) "However, in the case at bar, the court's ability to classify D.R. arose from

the clause of R.C. 2152.83(B)(1) granting the court jurisdiction to issue an order

classifying D.R. as part of the dispositional order. State ex ret. Jean-Baptiste v. Kirsch,

134 Ohio St.3d 421, 2012-Ohio®5697, 983 N.E.2d 302, 124. In Jeen-Baptiste, ^ean-

Baptiste was released from custody on January 18, 2010, which was also the date of

his 21st birthday. td ,15e However, the JOR classification hearing did not occur until

February 8, 2010. Id. In Jeen-Beptaste, the Supreme Court observed,
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(172) „`Because Jean-Baptiste was adjudicated a deiinquent child and was

committed 4o a secure facifity, the statute [R.C. 2152.83(A)(1) I is ciear that the court

must issue the order classifying the child as ^juveniie-nffender registrant at the time the

chiid is released from the secure facifity-not afterward. The statute is logical, given that

the juvenile-offender registrant may be subject to certain registration requirements upon

his or her release into the community. Because Jean-Baptiste was released on the day

that he turned 21 and because R.C. 2152.83 specifies that classification must occur

when a chiid is released from a secure facility, the juveniie court patently and

unambiguously lacks jurisdiction to classify Jean-Baptiste after his 21st birthday, when

he was no longer a child.' fd.r T 28.

(173) ,fln the case at bar, D.R. had not aftained the age of 21 at the time of the

classification and was therefore still subject to the jurisdiction of the juvenile court. Like

R.C. 2152.83(A)(1), the statute by which D.R.°s hearing was held in the case at bar,

R.C. 2152.83(B), provides that the court may issue the order classifying the chiP^ as a

JOR at the time the child is released from the secured facility. This Court found the

classification process was not a new proceeding but rather a continuation of the original

delinquency case. In re B.D., 5th Dist Guernsey No. 11-CA-27z 2012-Ohio-2223Y 970

N.E2d 1178, 1 Accordingly, multiple punishments have not been imposed in D.R.'s

case in subsequent proceedings. (Footnote ornifted.)

{174} "We note the Ohio Supreme Court has recognized a split between

appellate districts on when the classification hearing must occur and has certified the

following question: °if a court commits a child to a secure facility, does R.C.
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2152.83(B)(1) permit the court to conduct a cIassification hearing at the time of

disposition?f In re I.A., 134 Ohio St.3d 1447, 2013-Ohio-347„ 982 N.E.2d 726."

(^^^) "D.R.'s second assignment of error is overruIed.pP

(176) In accordance with this Court°s hoIding in 1ri re D.R., supra, Appellant°s

second and third assignments of error are overruled.

IV.

(¶77) Ira the fourth assignment of error, Appellant maintains based upon

cumulative erTors in the trial ^ourt°s classification D.S. he was denied the effective

assistance of trial counsel. We disagree.

{178} To succeed on a cIaim of ineffectiveness, an appellant must satisfy a two-

prong test. Initially, an appellant must show trial counsel acted incompetently. See,

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). In assessing such

claims, "a court must indulge a strong presumption that counseI°s conduct falls within

the wide range of reasonable professional assistance; that is, the defendant must

overcome the presumption that, under the circumstances, the challenged action 'migl"it

be considered sound trial strategy.' " 1d. at 689, citing MicheI v. Louisiana, 350 U.S. 91,

101, 76 S.Ct. 1 58 11955). "There are countless ways to provide effective assistance in

any given case. Even the best criminal defense attorney^ would not defend a particular

client in the same way." Strickland, 466 U.S. at 689. The question is whether counsel

acted "outside the wide range of professionally competent assistance." Id. at 690.

{179} Even if an appellant shows counsel was incompetent, the appellant must

then satisfy the second prong of the Strickland test. Under this "actual prejudiceg= prong,

the appellant must show that "there is a reasonable probability that, but for counseI`s
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ureprofesslonal errors, the result of the proceeding v^ouId have been different.=,

Strickland, 466 U.S. at 694. The United States Supreme Court and the Ohio Supreme

Court have heId a reviewing court "need not determine whether courasel"s perf'orr^^^^e

was deficient before examining the prejudice suffered by the defendant as a r^sult of

the aIleged deficlencies." Bradley at 143, 538 N.E.2d 373, quoting Strickland at 697.

A^cordlngly, we wIII direct our attention to the second prong of the Strickland test, In re

Hu.ff• ,̀^pan, 5th Dist. Stark No.2005gCA®00107, 201:35---Oh1o-4725, 122.

(180) Based upon our anaIysIs and disposition of Appellant°s first, second and

third assignments of error, we do not find Appellant has demonstrated the ineffective

assistance of trial counsel in that he has not shown the outcome of the classification

hearing worald have been different but for any presumed error.

(181) The fourth assignment of error is overruled.

{182) Appellant D.S.as classification as a Tier II Juvenile Sex Offender Registrant

in the Licking County Court of Common Pleas, Juvenile Division, is affirmed.

By: Hoffman, P.J.

Farmer, J. and

Wise, J. concur
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