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EXPLANA%'II)N OF tfH:Y THS CASE IS A CASE 01"PUB.LIC 0R GREAT GE_VE.RAI_,

LYTERESTAt1%I) IIN"VOLVESA SUBSTALYTIAL COA'STITUTIOATAL ()UFSTION

T[Zis catlse piresents two veryirnportant intelTelated issues oflioking domestic violence

and exter7t of pliysical inj uries(1 ) whether the evidenceis sufficiei7t e1Iol-1gh to 5ttstGiiii a

colavict)oil (2) whether the Ol1io co;rrt proceduresazld pttbIic defenc[er systet71 ;sbat-riiig the

defendai7t to i-aisesiibstazltiai coi-istittatioz7a1 ezrorsalid h.eiice, supporting a fi•inda17ie»tal

miscarriage of ju.stice.

In th.iscase, aP;tl^eevideziees and testiiirotzies in Trial No.l (17tit?.g jttry)azld''rial No.2

(Coisviction) points out to two types of investigations (1) O11 Sceiie, which indicates a sii-riple

Urtiise doilizstic violence injuiy [2919.25(A) physical hartxi] and coi.fin-ned by poiice ofticer as

well as rescue quad and fire depai-tzlieilt. Tlzis type of evidences in the ;^irsttrial':ed to a 117ang jtiry

(2) Post Scene (after 3 to 5 hot.tzs at lAosp.ital), where police reported feloniousassault

[2903.11(A)(1) serious pliysical liaz-iii] based oai sevei-:tyof>>iju^-ics; the sevei-ity doctimeilte(l iil

the llospitai, laLit notverite:cl by aii exl)ei-t pIiysician. Systeti,atic elii^^il^_ation of lead investi()ator's

testinaoily, violatiAig Sixth Aa7^.e.^cln^.el^t, whicl^ sul^laortee the on sceii.ef^tcts in the first trittl and

adding to it, a prejudicial 911 tape, (violatiort of fifth and fourteeritli amendment of U.S.

Constitution atid Ohio C;'orxst. Art I, S. 2&16) arid presentizig a cozlviiiciitg post sceile paclrage,

rtisl^i^:1g th.rough tlie trial a3id insti^ucti.ii^ the jury to re^leliherate ^^^1liclz led to a col^viction.

>Was all the evidetzces and tes`iinnioiw adcletl oi- cliziliiiated fi-oi1l the first tt-ial led to a cottvictio1-1

Did the victim hide the trutli of wliat Izappenecl duril:g those 3 to 5 lzouz-s. Her iaitoxicatior, was at

.23, her whereabouts coxafitaned oj:11y by a fazndy x1:.ember.

>Was tlte serious prlysical hartz1 appcared in tlze hospital aftei- 3 to 5 Iiouz`5 inf'icted bytlae

r.'.efenda.iit.

Tlie Appellate coui-t review ozi this z.iatters needs con-ected.

Doi^-zestic violence victim's peijlu-intr affects tl-ie entire jtt.stice strtctuie as well as t,^c

tnorais of the society. If a domestic vzolence vict.im is a r^-iale, tl-re policeazzd tlae couzts ai•e inoi-e

lilcelyto ilivestigate the eviclezlces af iiajuriesorisite; but if it is a feiTiale, the criiiieis tai<eai as

gi-antea atid in cases lilcethis, evezi_ iTzore brutally charged, lioir1 a dornestic violence to an

assault. This case raises aziimporta^^t public int:crest question that, after tl,.e first trial which was a

htti-ig jury, and in the beginning of the secoizd trial, thedefetidarlt Mr. Pet1a is givell a plea deal ot^

a lesser cliazge F3, so, Was that llecatise the prosecutor and the jud ;e doubted the extent of the

izijuriesforthe juty to cosavict. The judge hiiiiself see?iZs like corivincilzg the defendant to take

I'a ^ ^^ !



this deal. The defei:trlant zejected the deal, which created a heated exchange of words be.twee.i

17i1n. azid tlie judge, aii-d then after the trial vva.s n:tsh.ed through in a vray t11e court wanted it. 1-i7 a

sin:ilar case, State V Bishop, Lucas County, ti-ial cotgr•t case iia. CR 02008 03805 and 6`"

Appellate Dist. 2010 O11io App. Lexis 1765, Defendant allegedly assaulted liisgirlfr:e,id over a

pel-lod orsl>: days. DefelldaIlt was tl'ie:t oi1 tlle offenses of feloilloLls assault and do1lleStlc

olc!ice. 1-ie ^-^;^as only convicted of dol-:estie violei7ce. Iii a^^-f^it^^iii7g, the ti}^pe;late coui`t

det<;rniined that the verdi.cts int11is case were not it7coiisisterlt. Domestic violehce Uunder

R.C.2919.25 (A) prov:ded for pliysical 1°rai7ii, while felonious as saLilt u111c'ieC R.C. 290 3.1 1(A)( ])

provided for seiiq ts physical lla7in.. Tlie giilfricl7.d testi.fied to the extei^t of her ilsj ties, arid her

hospital re<:,o. ds were izztrodi.lced; l,:owever, there was no testiiiioiiy by a treatizilg physician about

the type, extent cr severity ol those iiljttl^ies. The tury fo oizd that defeildant had caused plivsical

lzai-iis to the ^irlfriend but that it did tiot rise to the level of serioT.lsphysica1 haZ ri?.. T'Ixe decisio;i in

the 6ri" Appellate court of LLtcas Couiity was affu-irted. The court decided, "A review of the

recoi-d supports tlie jtu-y's findirzg of domestic violeilce as defined in R.C. 2919.25(A). See R.C.

2901 (A)(3) "phyysical haizii,..; ...Tlie elemer.;ts of doiriestic violence vvere presei;t."

Moreover, iri this case, at the be7in>>i;lg of the first trial, clefenda;-it asl<s ;oir a dir;ercnt

counsel, which was rejected. At the appeila-tehrocess, the appellate counsel suhlnitted the Briei"

w.i.tlxoLit deferldant's view on errohs. Oii coiiuiii.izlicatiozi, the appellate counsel refilses to amend

l,e brief. The i-n.otioil. to reiliove appellate counsel aiid appoizlt a new couiisel is denied by the

cctlrtoii I'ebrltary 4,2014. Theaplaealisde;iied aroiu7d tliesaifie time on Febrtial-y 7,2014. Mi--

Pcna's Appellate attorney sent out tl::i:s juclcment entty oi?. February 11,2014 ai1c1 Mr.l'ena recei^ed cxi

February 13,2014. NLr. Pena thei-i fi'es a i1!Ioti.on for Reconsideration ('?GA) or, Febriiary 18,20 14

the prosecution opposes as ttntiialely which Mr. Peiia receives it oia . March,j11,2tJ 14. Mr.Peila

sends a reply (rebLittal) oii the same day, Merch, r 11,2014 azld the clerk of co-i_lrts files it on

POai-ch 20;2014, izii3e (9) days aftei-. The reconsideratiori Nvasdeiiied as c?lti;^^ely o;i A!lai-ch 21,

2014 but sel^t out by regular U.S. znail on Maz-c:ii 24, 2014.Ohio couzts seem to iiot diflerentia'e

between ati F-Joi.iiZlalizi.i2g axad U.S. regular ii-iai1_. No ztiattez-; how Mr. Pena tried. to input liis

eTors, li_e was procedurally barred doing so. The question of public interest is,

>lJoOlxio Appella.tc co iI.-ts procedurally default ilicai-cerated inmates, who tries tol;ro\)e t':-1eii-

irulocence tiirough gei^itizie errors iii, spite slio^vin^. of ;ood cause.

>A.re these eiTors sttbstaritiallyproves beyond a reasonable doubt the factors of U.S.

Constitutional issues like ineffective counseli_rzg, due process and liis zru7ocence. ` I'lle

presunzptioii of izu-ioceiice; a'ttllou^h ilot articulated i.ti the cc^nstitiitiorz; is a_1^asic coillponel^.t of a

p [t:^^' ^ _



`airtrial tiiider otu° systeia-z of criminal justice.' Estelle V Willianas, 425 U.S. 501, 96 S.Ct.1691,

48L.Ed.2d 126: Both the ni-otio>_-isfiled in 6", Appellate District iaicll>.de this errors aizd the

explanation with exlzihits ofwl7y Mr.Pena filed it late. Im State V Hicks 2005, O1tio 2947; Ohio

App. Lexis 2753, "`I'lze ti>_iie i-estraiiits l:^rovided in the rule are not jLlriSdictional, the co^^i-t has

the authority Luzder botlh Ap12 . R.26 ali.d App. R. 14(B) to expalld tirl7e for good eatlse sho%v1. 1-^he

^Of^d Ct1LiSe' sllo\vi1 15!as the exhibit of tlle 1i1a11 sellt at t1lE; p'clrtlcLt(Lll' t1111e as v 3'ell as tllc iilel Il:; ol

e;.-roi-s. If these errors we1-e w1t11oLit lilerlt, wlly are tlie coSlrt and tl]e, attortley hesitant to consider.

This appeals cot.li-t decision needs to be corrected.

STATEMENT OF THE CASE AND FACTS

Appellaiit Emesto Pena aiid Dawn Boes had heen datiiig for three years hriorto June 3,2012.

(Trails. Sept.10, 2012 p.142). About four rnotiths pt-ior to that date, Ahpellant aztid Ms. Boes lived

tog€ther at 314 Arcadia, Toledo, Lucas Coutaty; Oliio. Dtlring tiZelate hours of Jtuie 2, Ms. Boes

was at 11oi1ze, had talcen sonie anxiety medicitle azid been dril.-Ilcingratlrer lieavily. Ms. Boes

testified that tl-:^e two of tlzem were arg^.til^g t17at n_igllt Ms. Boe.s told the iti.ry; over o^jectiol^ of

Appellant's Trial cotllisel, that t^-^,o of tlieni were angtii»g over her drop}ning "chal-gc:s" against

hini, Ms. Bosstestified that Appellant used the back of liis liand, l-iis Fists, and lii,s oheli halld to

liit her repeatedly over laer ltead: face, eyes, jaw a;_id that tliis went on for over a period of two

l-iotzrs. Icl ax p. 145-146. S11e said tlieytiveretheonly two in the Ixotne at that time. It.l at 146.

After this, she said, Appellant warlted her to do his lauzidry. Id at p. 147, Slle said that the

Appellant wanted her to stay close the entire tiii-te, so ti?:a.t she could not leave, but wliile tliey

were i>_7 hasenxent, Ms.Boes got an opportunity to rtui to neighbors house a>_1d cal1911, butcotlld

not relnelriber thenairle of tlie neighbor. On 911 call, sl7e said, her eyes was swollen slIut .Ic' at

149. °Tlie Fire departi7ient was tI1e fii-.st agezicy to respolid to bet- 91 1 call. According tolicr, tlaev

checked Iier eyes, and gave 1-ic1- an ice pack, alid believed that lier injuries were not sel-ioLls.

Toledo Pcilice Qfficer Schwirzinski testified Ms. Boes was hysterical and izitoxicated a.nd had a

little bit of a ki1ot iiear one of her eyes. He had a l-iard time getting a clear story oLlt of i;er,

because he was goiiig daclc. and forth betweeri two iiic.idel-^ts. Icl at 166. Wlzerz Officer

Sc11wirzinshi was showil a hospital photograph exli.ihit at the t>_-ia1,he said that the brl>asilig tlia,t

appeared on Ms. Boes latei- after 3 to 5 hours, in the hospital was r.ot the bruising Officer

Sc.lawil-zit?sici saw at the scene. Id at p. 168. F-Ic; said, he did ziot remember seeizig an izijtu-y like
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that on scene, and if file 11ad, he woiild I1ave noted it oii his report. hl at 174. After h.er ii-ijtii-ies

beiTi- treatecl a7-ld assessed bv Fire dePai-tmeiit, R.escue Squad arid Police Officers atid jtist _it%eli

aia zce paclcto treat her niinor bruise, Ms. Boes goes to 1ier mother's place, JaiieSnyder.

Approximately fotiz- and a 12alf homrs.after the all.elged izZ Cident, hei- motl.er Jane Siiyclei-

foi- tlie treat;lzen:t of hei- injuries took Ms. B-oes to the liospital; tliis tiilie, serious i»j«i-ies. At the

Hospital, the il,,juries were assessed as Nvell as >V1s.I3oes's alcohol level, was .23 after fiv;

(5) lzoilrs of alleged iizcidei-it. Toledo Police Off cer MaF-y Seng was callcd and slle intervieNVedll

Ms. Does at the hospital and inforzned the det-ectivelaLireau tl-lat Ms. Boes iiiji-:ries were worse

than they initially appeared and that shewas cilst:re whether to charge theAppellant Mr. Pe3la

with a doniesfic violence or Assault. Icl at 1a.1 8l .

The Lutias CoLUZty Grand Jl:ii-y izidieted Apl3ellant oii one coiint ofl^--lonious Assault in

violation of R.C. S2903.1 1(A)(1), a feloiiy of secoz-id degree. 01.1 the first trial, Detective Appliffl,

the lead iilvestigator from Detective Bureau; who is assigned the case, testifies that heilever

went to the scene to coiaduct a survey, and never assessed Appellant's hands right after tl-ze

iiicideiat. (Trans. Sept. 4, 2012 Vol I at p.125-13©). The exteiit of hisiz^N-estigatioi1 in this case

was t11e verification of her injuries with the doctors. Icl at130. The juzy in tile trial could izot

reach a verdict and on Selateiiiber 6, the trial cotlrt cleclared a hui1g1jt2 ry. (Trans. Sept. 6, 2012,

Vol Ill at p. 1 S5-1 86). Tlie first trial tiezng a h«ng j ttry, azid now, at the begizlnirig of tlie second

trial., Mr. Peiia is bein;' explained a lesse^ offense plea deal of f' 3 Felony. Tliez-e was a heated

arol-iment Uetweez7 Mr.Pezia and the jud^e wllei; Mr.Pe,i:a :-efiised the deal and aslced for secoiici

trial. The second trial is scheduled oil Septeziiber 10, 2012, but the jury is not given instructioij or

a le,sseA- offcnse option of F3 to decide on.

Attlze second trial, tlic State of Ohio assuz-es everybody that Detective APplia will I^e

lai-eseiat to testified filling up theeziiPty seat. But aftei- all the witliessesof State testified,

Appellazit's Trial couz-isel. 2 .7oted that Detective Applin did not appear to testify on behalf of the

State. Appellant's trial cotuisel also states that they laave a-eliecl oji State's siibpoena to sect-u°ethe

Detective's testi7i-ioi1y, aiid so did not s^LlbhoeriaDetective. Icl at p. 187-191. The trial coiitinues

the i2 ext cla,v. The pz-osec7itor states that, lie call.ed Detective last lzight ajid lle is 250 iiiiles awi:-ty

in iViichican and wasiu7awal-e of the scliedule for r-et.rial. Icl at 196. Tlilc trial proceeds to the

closin^ argtin^.ezxts wi.tl"ioLit the detective. Trial counsel also noted that sl^e filed a sl.^l^poeila foi-

t11e Detective the previoLis aftezzloonoiice the Trial court contiiit_led the case. Ic:i at 202. thF.,° trial

court denied tlie iedi,,est, citing that it is lip to the parties to secure tlieir ovrl-i witiiesses, and that
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Trial t;"oUns.:1 appeareti to Inave clone 1,1ot11i:111g, to secure Detective apl}earancep,,ior to tlle

be^i^un.ixzg of the secoiid trial. Id at 205.

Auout four hoursia:fter the Jury ret.ired to deliberate, they sent a note to the Trial Court,

iiidicatinl'o tlrat they could not reacli a verdict. Id at 247. The trial court rei;:structcd the jury al;ti

sent thein back in the JLlry roorii for fiiitlier delilaeratio^.^s. 1d at p. 249-251. Ag1iii, the iury is 1101

given iiistructiozi or a lesser olfeiise optiofi of F3 to decide oFa. Over an l;our later, tl-ie ,Itu-y

retuz-iied averdict of Guilty to the sole count of the iixdi.etrn.ent. fd at 252.

At sefitencin, , t?ie trial coLiz-t sentencedAppell?nt to prisoil tei-li; of six vears, and a

ma»c3atory tei-rn of tl,z-ee years oii post-release cotitrol.1t is fi`ojn this coz iviction. Appellant ht.d

bi-ou1-ht tiiiiely appeal to Sixtil district court of appeals, a 26(A) recolzsideratiori and ^imv to ti;c

Sta}7reme Court of Ohio.

'I'be col-irt ofapheals ciTed to deteiailine oi-i the issuesof (1) ti^c coi2vi-etiozz .is against the

nzanifcst wei Vht of evidence (2) Appellant recei.ved iiieffective assistance of cotlnsel for not

sObPoc:iaing witness, not cross exami.ning state's witness, fzilizic, to investigate on petit jui'y

azTay aiid to inqiiireiilto voir dire and 404(B) evidentiary issues. (3) Abuse of discretion,

violation of due process for inefficieiit voir dii-e azid for allowiiig 911 tape under violating Oilio

Evidence riiles.

PClb E.' 5



A_l-tGUilIFNT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. I

Appellant's conviction #'ell against the manifest weic;ht of the evideeice.

Defendant Enlesto Pez-ia was inciicted C)n F2, FeloiZiol.is AssaLlit i.^ violation of R.C. Scc

2903)(A)(1). The case pi-.oceedecl to Jury trial 0i1 September 4.2011 Evidences 1i1<e 911 tape \a-^,is

not played. Detective Apptzii testified iiito Defense aclvaz:tage aizcl alleged victim's n^other Jane

Siiyder was cros.s examitied into defarse's advaiitage. The JLtry oli Septei2iher 6, 2012 dicl not

reached theverdi.ct azld the trial coui-tcleclareci a T-IL1I121 jlu-y (Ti-aiisci ipt Seht 6,2012, Vol. I EI of

page H5-186).

The court proceeded on a retrial. On i-etrial, 911 tape tivas allowed to be played uiiclei-

i-u1e 404(B), Detective Applin did not testified aiid Jalie Stlydez- was tiot cross examined. On

retz-ial (Sept 11, 2012), tlle Jury did z?ot reach a verdict (Tzans Sept 10, pg 247). The trial court

z-e-instructed the;ury and sent t11eiii back irito the iury room ior furthez deliberations, (ID at p,

249-251) on ^vl.zich over afi hour later, the jury i-etuiiiecl a vei-dict of Gtiilty. Defendant ^vas

sentenced to six years in Pz-isozl and tliree years of Ma.ndatory Post- release coiitrol_ Defelidaiit

appealed his coiiJiction in this coiEi-t of Sixtli Appellate district, which affir.med theconviction.

Ivlr. Peria. liez`eby argtk es that tlie appellate cocut as a thiateenth jtu-or, el^-ed to tletenniirie

that the coiivictioi:i is lxot against the inanifest weight of evidencc. Comparing to tlle tit-st trial,

the second trial had four (4) witnesses. `NL2zrilier of witnesses su13porting claiiii of olic or the

otlier 17ai-ties is not to be taken as a basis for deterniiiiatioil of disputed fact issLies. State V

Lirtder, 1 65 N.JE-. 2d 460, 1 1 1 Ohio app. 1 46, 12 0.O.2d 107. 'Mere iii.imbel- of wi.tnesses

alone sllhpoi-tizib claim of one side is zlot the test to detei-ilaiize if evidezice was sufficient to

satisfy requisite degree of proof, but degree of proof must be detez-nimed'oy iz7zhression Nt 3hicli

testinlony of witriess or witnesses inalLes tLl;ro12 the trier of facts ajid character of testii:nony ztsel f.

In re Soeder's Estate, 220 N.E.2d 547, 7 Ohio App. 2d 271, 36 0.O.2d 404.

1. v1v,,j1 Boes(alleged victim)- Alleged victini's testirriony wasconti-adicting to Police officel-

Carl Schwii-zinslci; a6ot.lt the severity of the izijLr.i-ies.':VFoi-eovel-, tl-te 911 tape contradicted lier

testi_i-notly of severityoftllc injur.ies. Alleged victiila was identified di-Lin1: at tLetiiiie of calli^"';

911 operator and was verified by a physician alcohol .23, 111uc1-i aL^ove tlxe ziot7naI lixliits aftet- 3

to 5 liotirs of the alleged ii^cident. Witness' testullony, which is positively contradicted by

physical fa,cts, cai7ziot be giveii hrobative vahie by the eourt. Lovas V Getiei-al Niotot-s Co ►-1).

2J2 F2d 8{}5.
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2. Toledo Police officer Carl Schwir?irlslci did rlot pe1jur-ed oir tlxe stLuld or conselitedtl7at 13e was

niista(cen. in identifyiz-Ig the severity of i.Iijl.iries. i-1e testitied the trLtth as a law abiciing citizen.

The tI-utl-i was that tl-ie selerity of tlie injuries was just a`br-uise' aiid not the `eyes swollen

sliilt'." Accoidizig to R.C. S 2935.03(B)(3)(b)arxd (d) a police officer oti thesite detelz»:nes

the `pr:^itnary aggressor' ir1 a domestic violence sitliation by consiclering "the conlpar-ative

severity of any iz7juries suffered by the per-sorlsinvolvedirl tlieallegedofferl.se". "Eviderice o1'

failLlre. to see or hcar is in some ciz-cuznsi-vice.s s,._bstantial evidence of i-ronexisterl ce of fact''

4.

Norfolk & W. Rv. Co. N". Colliiagsworti!z, 52 F2d 827.

3. .l<<ne Snyder, who was alleged vlctliTl's illotller; was 111o`llVatC'd t0 0\'el eXa^yerr:.te t11G IIIJCIrl2s

to pi'ove her dauUhterrigl7.t. S11e is dle person otlae- than the victi.Ia1 ^vhlolcnowswliere those

sevez^e inj ^iries can^e#z-om and why herdailgl^ter's alcohol level was up to .23 in the hlon^i I^ ;,

after 3 to 5 1-tol.Irs o£alleged i.neidelit.'.' 1n. considering the tetiniony of a witrless, the jury 111ay

consider: (1) Wliether his(her) story is in itself xeasonable and bears tl;emar-1<s of plausibility

and truth (2) W13ethtz- it is ccizifizz^ned by the testiriloriyof other witnesses, and other facts arid

cir-ctu-izstal-icesas they are fozua.d (3) Wtzetlzer he(she) lias arly i nterest, bias, or prejudice that

i1iiglzt color or affect l.is testiinony". State V Strothers, 8®liio Dec.357, 7O1jio N.P. 2 28.

Mary Selig (police reporter), a straightforward complaint recorcici, w1-Io N-vrotewliat alle,,ed

vi;:tim told, in the hospital, a^yain, 3 to 4 hours a[ter the alleged incide»t. She cailed the

detective bureau fol- ari advice ahoirt the sevel-ity of the i7ijr.Iriea. (Transcript page 18 J,lirle 15--

21), Sheis laot su.re oi the riiiuries hei-self and whetlier to cl ar¢e a misdennealioz- or a felolov.----------------- ----------

Slxe passed on tlje investigatiorato Detective Applin who clid Iiot testified at secolid tI-ial. "A

preponderance of evidcn.ce' is iaot alone deterrl7irred by nui^lber of \,vitrlesses, but by the

opportl.Inities of witnesses for kr1ovv'ing the tliings about which they testifiec.i, theiz- conduet anci

de.lneanoz-, their iriterest iri result, and Probability of titrtll of their statenieits. McKeown V

Cineinin Zti St. Ry.Co., 2,Dec.Repr.388.

Exhibits presetrted as evidence wasiiot i-elialileto justify tlle alleged iricicleixt occurred exactlv or

severely as decided by this cour•t." Evidelice is unfairly `pI-ejudic:ial' if it \,vi.I( iridLEce the jrny to

ciecidethe case on ar^Y il^.iprol?er basis r-ather than oii the eviderice presented," U.S. V Mries, 207

F3d 988 (7", Cir, 2000).

1. 1v,Io.1,No. 2. No. 3 photographs- were all talceiiafter l.,ours of the incident in the hospital.

There were tzo evidential photos at tlaei..Icident site nor a police caI- recol-ding Video shown

whicii proves the severity of the injuries.

Poge 7



2. Medical recoids ivere not verifi.ed vy an expert witties.s ai-ic-1 tl^erc;foie those records ealiliot

be coiisidered pz-ovei:l evtdences.

3. 911 tape was a tape which is proveil l.intrustwoz-thy vy tae allegecl victim herself t?z-stly

I?ecailse she \vas drtu2lc very illuchover t1_ieiirliit, and secoidly she peijured aLout the

seveTitv of llijtll'les, I eyes swollen sh11t 1-ellial-IC IIl liel- teStlll7oTly is technically Ilot vel-lFic',ll I_;y

the fape. Mol-eovel-, 1'ti'st responder Toledo Police oftlcel- Carl Si:hlvllGi11s1<1 £tiso vei-liles `cile

tape'suntl'tlstWol'th111ess. Not to nielltloIl t11at, i]obMy, not 17I-oseclltioll, ]1o1- defeIlsenor ti]e

in.vestigatorstllouglit to bl-ing aily evidences fi-on-i otlicr First .reshoiiflel-s, Fire Departme^^t

aild Rescue scit.lad ori the scene, who only gave an ice pack to the vi:c;tiiai and left.

"T'1iis 17oi;.o1-able panel of jildges shotild correct thedecision of the appeals coliz-t based oI: trutl-1 of

tlle evidencc. "It-i detezzl;iiung 1v:Iiethei- a coziviction is against the zxianilest tveiglit of the

evideiice, we do not view tla.e evidelice fl-i a light favorable to the state. Irlstead, ^ve sit as a

`Uhirteenth juxor' a.nd sez-utizlize ` the fact tiiider's 1-esolution of t17e conflictii:g testiii-iotiy.State

'1'Robiiisotr, 6r^' Dist. Lucas No. L-10-1369, 201_2-OIiio-6068, 15 citinS, State V Thomi<ins, 78
olaio st. 3d (X997) at 388. Reversal ox nianifest weiglit grounclsis reserl/M fol. "ilie exceptiolial

case in whichtlie evidence 4veigh:sheavily against tiae eonvictiol7." ' t'I7omkinsat 3$7, quoting

State V 1'dta;!-tini, 20 Ohio app 3d (l" dist. 1983) at 175.

Propositioia of Law No. II

Appe-iiant received ineffective assistance of counsel

Transcript page 185lilie1-4 states that Defense Counsel stlhpoeTiaed DefectiveApplill on

theiil-st trial but did not bothet to sul?poenaed l1iin ili the secoild trial.

2) Ozi page 188, Iiiie 9-13; the judge t17.iizks that Detective Applun's testimolly is iInportant,

bt.tt thell lle abblses his Cliscl'etlel'1 on pa^e 204, lI13e 17-23 by saylil` that Det. A:pljilll`s testJl17o11}- 1s

liot I'elevant according to rule 401, 402 aiid 403. kle also uses the rtlle16(1) and ovel-l-ules the

1-eqt;test to coinlnent about Det. Applin clui-ing the closing argume»ts. Transcript Po, 205, lii;e 2 I-24,

thejudge's coniment a:bout the Defense cotlnsel "Tl.l_eunfortunate part about that is it appears t(iat

the defense did nothing tosecure the presellce of thedetective for tliciro;vI^ pwposes and was

relying upon the calliilg of the detective hy the state." In effectiveixess ofdefellse couiisel fol- failing

to subpoei-laecl Det. Applin hecause he i.l:ivesti;ated this injuries as a Detective (leading) aiM ilot as

aii officer. Officer MarySeng's testirrioi-iy in the secoiM trial clearly refers that t1Zeii-zvestigatiol

was passed over to De:t. Appliia because she was t:crlstl.i-e about wliatchaz ges to hz_i.ncr ii^ wlzether

Misdez^^eanoror Fetony. Detective'sl^.ot testif,^ing nzeant that the secolM_jtlry-just took an
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unverified C)fticer Serig's testimoia.y as graiIt.ecl to decide on verdict. 'Essential difference bet^vee;j

expert and lay vvitilesses is expert's ability to answer hypothetical chiestiozls.' U.S. VI-Iejzciersoi?.,
409 F3d 1293 (11rE' cit- 2005).

) Tliei-e ^,ere tNA,,o sides of w;tlzesses in tile secoild tria l

#L. Oia-scepie investi(yatior3- officers, ii7clLicled Officea- Carl Sch\virzins(<i, T-ire Depa,tinent h;ot

subpoeriaed) , Resc,:e sqizad(not subpoenaed), Neighbors (911 pPzotiecall) (not subpoeziaed)

#2 Post-Scene izlvestigatio^l- officers, itjcltldeci Lead Detective Steve Ap1,lii7 (riot su1^}^oeP^aed a„d

did not aplpear) , Officer N!Iary Seiig, i.e. Hospital event 1-ecorclei-, 1'hysician (i,ot

st:i>poenaecl).I>etective Appliia's testi.Nirtg wottltl liave clarifiecl Jury's niintl f<<rthei-niozc of tlie

facts 1LoUt the clifferences of non-severity of iixjfiries duriiig the On-Scene investigation and Post-
scene (hospital, 4 to 5 liours later) investigation and would have added negative evidence which

would have helped Mr. Pena. Jury verdict is not givez3 'free pass', and if the evide7ce, wlzen

vievved M tiie lia11t nnost favorable tofJie govei-nrixent,gives eelual orneatly edtial circuznstantial

stlpport to tl:leories of ;uilt alid innocence, convictionsn-it.ist be reversed. U.S. V;1%>rartiil, 228, F3c!
(Isx cir, 2000).

4) Detective Applin being a state's witness arxd therefore in the team of the accuseF. NIr, Pezla's

Sixth Aniendment i-ight to cross-examine a state's witness ancl face the accuser was violated

because, Un cross-exan,iriat.ion, defeildant's c.ouz7sel would 11ave exposed the negligellce of

Detective to pt',1-foruo ill-ciept ;.llvestlEatloli of the vlct7.ila alid absolUtEely no ii-lvestlgatlon C)f tlie

defendarzt, "Cross-e.xanlitzation of agove.zinient `star' lvitlaessis ii.3portarit, and aprestnhtiol7

favors free cross-exanni-7iatioii by a defendant oti possible bias, motive, ability to perceive a,id

renaeznber, axid general ch.aracterfor txtttliftil_lxe.ss." U.S. V Novation, 271 F3d 968(11" cit- 7001).

Proposition of ^^iv No, III

tneffective counseliiag, Aabttse of discretgo^i aiid Due process erroi-s

l) In Mr. Pena's case, not examir-liiig Jane Snyclej- (victirn's mother) isai^ ex-i-or for

iizeffectiA-eness of trial counsel ratuer thiirr strate;y.

Page 178, liiie 19-22, Foi- not cros.s-exanliriizig lane Snyder (Victina's niotlier) which Nvould have

helped to find out the trtitla dtu-ing what acttially l.ahpened, tl-iat is, 1-IoNv did the'ortusing identifred

by the first respoz-iders, Fire .Departnient (Paramedics) anci Toledo Police officer, Carl Schwirsinsi<i

at 11;55 pm, turns into ai-i emergeilcy face fracture iqjuz-ies in ahoLlt four (4) hours. Oa1 th.e sceiie,

Toledo P.O. Carl Sclzwirsizlski did not saw the exte-it of brushings that appeared on the pictures

taken in the ezilergetzcy z-oonx. Page 167,iiz2 e17-19,"But lvliezi I saw the pictlires tllat sl-ze liad that



wasn't ti.e?arilising that I saw." This clearly states that t17ebrtiusing(eve socket fi-acture)11appeneci

betvv-een tllose iriterim period betAveeli 1 1;55pIaZ to 3:30 ai» at lier mother's l,ouse; (J» 1 l:55 pa1l,

tile cxperieiiced Toledo Fire Departl-nent just gave ller an icepach:, which proves the injtaries were

rlot sel-ious. Lr;.effective coitzlsel.iii- becatise Defense coullsel decided Iiot to cross exalilinc victin?'s

rnotlier, Jane Snydez-, to fiii(l out what happened in tl-Iat interinm period. "Criii7i»al defendant's

entitleiri.ent to cross-examine witiless iz;cl-eases in se»sitivity in direct hi-ohoi-tion to witness's

iniportahce to prosecution's case". Ellsworth V Warden, Ne,^v IIantps(iire state I'k-ison, 31 8 F3d
285 (7.s` cir 2003).

2) In 13urexi V I0lissouri 439 U.S. 351 (1979), tlle st.ipFelne court lield that to establish aprima facie

v:iolationof faircross section reduiz-emelzt, t1he defeiZdaiit rzlust show that 1) the group aile,^,edl,

excluded is a`:di.stinctive" group in the cotzzmtrnity 2) the Qi-ot1p was Ilot fairly zepreselited iil tlie

veilirefroiT7 which the petit jl.u-v was chosell3) aildthe derepresentation >-eslllted frozna systematic

exclusion of the (yroLtp in the jury selection process. E.g. U.S. V Lara, 181 F3d 1831.92 n.1 (1"

Cir 1999)I-lispanic is a distiiic:tive ghotrp. InDui-eza , 439 U.S. at 364. To establish that a giotip 1.^^^is

not fairly represented, a defelida:zlt must proffer statistical evidence denioilstratitio "percenta^e of

tlie CoI11Il7t111ity i1la.de ul) of the Ul'otlp alleyeC( to be UndCl'1"epi"esellted". "In order to estaUlisll a

violation of the faii° represezltative cross-sectioli of the coinumtlnity t-eqtiireiaieiit foi- a petit jury

array under the Sixth and Fourteenth Aiiienciznez its, a defendal2t Mtist prove: 1) that the group

alleued to be eXcltlCleci is a "[lIst111Ctlve" grotll3 IYl tlie coTI111itI.litV; (2) that the t"e1J1"eselitatlon of this

^?i-UL1:J ;11 1/e1Zlres fl'o122 w111clAJLI1'3es are seleGted is not fair tilld reasonable ll7 I"P,latloll to the 1iU17i[?ef

of sllcll IJei"so11s k11 the con1L71t1121tv; and (3) that the I-e1JI'esellta.ti021 lsdlle to systelllatteeXcltlsl0ll of

the group .in the jurv-selection process:" State v. Ftilton, 57 Ohio St. 3d 120, 5661\X.2d 1195

1991 Ohio I,EMS 183 (1991).

Siiice M>•.Pena was ilzcarceratc.d,helhless azzd a layman, li.e requested 11is Defe.tzse counsel to

illvestigate ilato liiattersof fair represeaitatiota as per coin,nlltrzity ^^equiz^en^e?1t foi-a hetit jtu'y al-ray,

anci because the Defense couzisel did iiot investigate, resulted into ineffectiv.eness. "The pre-trial

perioc colistitiit:esa"critical period" in crinmnal l;roceediizgs becauseit ehcoiz^.passes coul7sel's

colIstatutioi,lally iMposecl ciuty ta iavestigate tlie case." Nlitcliell V>alason, 325h'3d 732 (6`"Cit-

2003).

3) Abuse of discz-etion and ineffective counseliu;: Jurors were inefficient to decide oia verdict.

d'he1°e was a pritna facie violation. Voir Dire inquij-y iiito raciaiprej udice was not held.

Accordijig to 2945.45-Causes of challenging of jtzrors states that `A persozl called as juror in

a cr'iminal case niRv be cliallenged foi- following cause (H) Tliat lie is a chronic alcoliolic or
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drug depexident persoal. Jiii-or 46, Mr Gutowski, on. Page 56, liiie 2 2 25 says that lie is a

z-ecovering a lcoliolic but tlxen on pagc 57, Iiize 1-18, lie states tl-, at l1e is :still consulliing alcol7ol, if

lie gets around, whiciz nzearis 1?e wis iziefficient and should liave beeiidisq".ialitied.

Acco7•diaigto 2313.17 Ela.uiizzatioiz of Jurors; causes for claailenges (B) (9) `t'liat ttle

person discloses by the pei-son's answe'i-that the person cannot be fait• aztdizrapartiril jut-oi° o:-

rvill iiot folloi); the law given fothe persoza by the court. (C) ,Caciic1za11eiage listed in division

(B) of this section shall be considei-ed as a principzzlclaalienge, aiid its validity tR-ied by the

court. iu.i-or #?' I 1, Mr. Allison slioLild bedisqualified based upon a Utatzmem ni.acle by otlie- juroi-

Mr. Nicholson " He nni.lst be di:sqiialified"(Pg48,linel6). T35.is statenieiat raises a grave doubt

whether Mr. Allison is an efficient jitror at all ajId is qualified to clecide on somebody's life oti

tz-zal. 'Juror irii.scoiiduct is pi-estalied hi-ejiidicial'. State VFlart, 57,ohio app.3d4, 566iV.E.2d 174

(1988). Moreover, it was ineffective coatzseling becatrse"Wherea hiased jUroi-was inil3aneled,

prejuclice under STRICKLAND was presun.ed in counsel'sfailui^eto move to sti°ike the jluor foi-

cause, aiid a new ti°ial was required." Hugtaes VU.S., 258 F3d 453 (6"' cir 2001).

4) Rule 404(B) - 911 tape and rnention of (motive, intet2t) "Dx.oppiaig eharges"

Nvas 1taoi-e prejudicial tlxan probative.

O11^1io R. Evid. 609, rather tlaaii Oi1io R. Evid, 464(B) govems adiiiission of prio1" coravictioz's to

attack t17e credibi(ity of awitAiess, aiid thotigli defendarit witness' convictit,t, had soizie pz-obative

value, its adrilission was an abuse of discretio»;. State v, Mat-tiia, 2003 Oliio 6551, 2003 Oliio

App. LEXIS 5847 (2003)

"-r?ie admissi.on at trial of tape f-ecordizigs rests withiii the sound discx-etiori of the trial cotert" U.S.

V Wilkinson 53 F3d 757, 761 (6", Cir 1995). "that discretion presilznesas a prerequisite to

adzzzissi.oii, tliat the tapes 13e authentic, accurate aiid trustwoz-thy." ' f;nitied States V Robipison, 707

F2d 872, 876 (6"' Cir 1983). tLeco:rdings are not adzilissiUle "if uzzintelligib':e.; portions are so

substantial as to rezidel-tlae z-ecordin(i as a whole ilntrusttvorthy." ID (cluotzition i1iarJcs aiid citation

ori-iittet?). "Regardless of the reason for whicl:i the court and the prosecutor thought the evidence
tiaras beizi.v offet-ed, the prejtidice inquiry asks wlietller ` tlae jtEry [tivas, iikely to cojisider the

statement fbr the ti-utli of what wa.sstated with significant resultant prej1_idice." United States V

Evans, 216 F3d 80, 87, 342 U.S. App D.C. 189 (D.C. Cir.2000).

lin e 15 -1:6; prosecutor asks for renewal of i-zlotioli in lim ii,e to Use 91 1 tape. .ILidue states th^ t

911 tape have "Gerieric Refereiices". Ozl Pg 6, liiie 15-16, Tlierriliilg of t11e Judge allows 911 ta2^e

for 404(B) n7otive purposes only aiid states"That'siioted for the record in case it is looked at

again" which meau-is the Iioriorable panel of .iudges of this Court of Appeals should look at this

Pct^ e` ! l



"Ge^leric ^Referez^ces"(Pg 5,Iiz^.e 15,16) ofth.e wot-d "Drolapizig cllarges" wl7ich is nxoze Prejudicial

tliazi probative because, the victiniPezjttred oii 91 ltape that `liei- eyes was swollen sl-tut' wliichwas

proven wi-ojig by First respozicler, Toleclo Police Officel- C:aA-1 Schwirsiti:slci's testimony dtiriiig tlie

trial. ID State V Sims, 191, Oliio app 3d 622, 2010 Oliio 6228, 947, N.E. 2d 227, defe!ldaut's

prior domestic violence il7cideiits were ziot adilii.ssilaie tinder Rule 404(B)' oii the theoi-y that they

showed victinx's state of mind and wIiyshedid iiot try to escape frou.i tlle defenda;lt; tile victir^]'s

owl1 testinaony deii-iozasti-ates that sliephysically struggled^vitli the defelzdantthat she did try to

escalie. "Derji^^l of due process occurs where state allows false. eviclznce to ;o uu co rectcd". Hall

N" Directoa° of Correctiopis, 343, F3d 976 ((th Cir 2003).

".Proni the fact that the first trial elided in a mistrial as weli as the fact that thejtu-y deliberated ior

a coilsiderable anzouat of tizjaes in the second trial., tlze jttclges izlfer that the question as to the

defeiidazlt's guilt or ilu-iocei-ice was a c1ose ozie in both tz-ials." Keniieciit V Lockyer 379 ]C'M 1041
(CA92004).

Tlie 911 tape Ied to defeiidant's coziviction i.1the secolid trial, becatise it was not used ditriiigthe

first ti-ial, which led to a hting jury. "Evidei;ce of past crii11iz1al ac.tivity is in.adniissible to show

propensity" U.S. V Lattner, 385 F3d 947 (6"' (:ir 2004). "Wl1ere the State charged ciefer-idant

wit11 felony dotnestic violerice, ia violation of RC 2919.25, it znet its bstrdeil of proof durii^g direct

exana.i.nation of defezldaJlt's ex-wife when it questioned lier regardii:g defendant's convictioji for the

pi-iot- offense, as s'le was the victi7n tllereof. Tlie subsequent testinio.riy Uy the ex-wife regardin', tl,.,

details of defendant's pz-ioi, doniestic vioience convictioii was ialadn-issible under O liio R. Evid.
404(B), aiid based oi-i the nattif-eof d.efendant's cor7diiet during that incident whicli teiide(i to iiifei-

t17at he was uncotlt;-ollalle, the testimony was'xiglily prejudicial, siEch that it was ai-z abuse of tlle

trial court's discz-etioii to have allowed such t.estizliony axid it was also ffleffectiveiiess of

defziidant's trial couilsel in violatiol-i ofC)l-ii.o Coiist: art. I, i0 for i-iot objecting thereto". State v.
Featilei-s, O hio A-pp. 3d, 2007 Ohio 3024, N.E. 2d, 2007 O tiio App. LEXIS 2778 (Jitzie 15,
2007).

In Mr. Pe11a's trial, d?u-it7g closing argtnients, the prosecutor ineiitions "Droppil:,g cl:ai ces" tl^r

(^) cliffereA^.t times on I?g 215 (line 16 17), Pg 218 (Iii^.e 12) aa^1cl Pg 230 (Iii: e 6 of closi

argLrments} prosecutioii states "It'sazi ugly truth that the defeildant is ozae of those people that's

lviIling to use pliysical violence in wder to cozltzol some>JOdy in a telationship. It's jtist tliat

siinple.''- whicli is highly prejudicial because it poi-trays a charactei- of `AhLEsive person' otlier t!7an

proving a tnotive or izlterzt. Ordinarily, on cross-exalzlinati.on, details of deieridant's prior
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colZwictiolls should iiot be exposerl to.jtlry. U.S. Williams, 272 F3d 845 (7^l'ci3° 2001). Hez^ce,

once agaizi. ttie pi-ejLtdicial vaitte outweighs tlxe probative value.

Also, l.ltlder Evidence 1"t,lle 608(B), Ijat-tiCtllar I11sta11eeS of CC?l.dllet, thott`;1i iiot sUbleCt of a

CS1tnll1a1cOTIvlCtloI1111ay be 111Ch.tlled IIltEI oll cross-examination o.fa principal wltiiess. Ho1veVelthe

pOtel7tia1 of a1)1(se is 17.i 11 tj-11.'o111 Lillfalr vTeiLtC.jlce, colllllSJo 1 of iSsi.les, alld 171151e^1d111a 01_tlle lll")
- - - - - ^ --

sc
`lfe,n.i(-llYls d1'C ei'ected Il7 the fol"111 of 1"eqLill; IR,c^' that tlie IITstal'tCCS llltIUll'td ilILOt1'IUSt ^7e clearly

--- - --------- - -- - - - -------pl`0ba(711C 0l tPU111^iE1171,55 01" ltllt3_Ut^lfUlii^sS. State V^iVI-ll{ilX31S, 7®lllo app 3d 156 X(^l1F0 B. 467,

440 NE 2d 65 (1981). 'I'17e LtntzlttllfLllness 111 Da\va Boes's 911 tape lvas t11zbrulsln^• (eyes sw0llell

shtlt) which makes the ei-itire 911 tape utitrutliful and prejutlicial. T]-ierefozc it was abuseof

discretioil on jud^^e°s part to allow the 911 tape as a^d,liole aa-Id also instances 1-ef^^l-l-ing to it stich

as "droppilig charges" into closiia.g arg^inieizts 3 tilajes. Morevel" the court's celrative ihstrLtctioll (a(

thteend ozk p'- 236a;,ne 21oi1to pg 237 line 11) wllezl al,lowil1a s11cI7 e.videl"ices is not ezlol->.L11. ll;f^lct,

"A limitia:lg instruction wilt rra.ini-zl2ize to soiiie degree the pz-ejudicial nature of evidence of other

criziiiiiai acts; it is ziot, however, a sure-fire paxiacea for the prejudice restiltzng from the zieedless

adll7ission of sucli ev.ideiice. U.S. VGarexa-)<?os7, 816 F2d 209, 222 (1" cii- 1989) jud^mnent

vacated in part sLiU. tiom. ByRive ►-a-Fcliciano VUiaited States, 498 U.S. 954, 1.12 T.Ed. 2c1 391,

111 S.Ct. 377(I.990)(holding tl")at the preji_ldicial effect of the evideiice of the defendazit's otl7er

crimiri.al acts Nva,s soseveretIzztt itcotdd iiot "be reziiedied iiierely ffil-ougl7. a iiniitilzg irlstiuction"

and fLlt't11er statlII,tr tilat "if T1Il.11t117.g 111strtlctloils could I-ei7ledv all s11e1T e'tTol"s, the Qove1ri1?7e17t

^voilld easily be able to circLnive.1t Rules 404(b) azld 4CJ31"). U.S. V Haytivood 280 F3d 715 (tiu'

C'1r 2002).

T11e 911 tape 1n Mr. .Pena'str1a11iiislea.dthejL2ry; In adolalestlC violence case, ajury ShoUld t?ot

have 1?eell pe77111ttedt0l.ear ev1de11ee of a12ot11er 112cldelit in which d-efelldaIlt allegedly strttCk his

girlfrielxd. The tria.E court iznpropeily adzzlitteel this evideiice infer Evid. R. 404(B) because the ol; l v

plattsibleLtse for the evidence was to dra;v an impei-ri3issible charaete-iz7ference (decided ,under

fomier anado-otrssectiozi) State VKni;13t, 131 Ohio App 3d 349, 722 N.E. 2d 568, 1998Ottia

App. Lexis 2442 (1998). "Evideiice is L2fairly "pl-ejt.idicial" if it Nviil iz7duc.e the jury to de,,.icie tlie

case on ali maproper basis rather thal:t on the evidence presented." U.S. V V.Eiles, 207F3d 988

Cir 2000).

Pcr,e l.),



CONCLUSION

The eiz-ors rijezxtioi-ied aboveareprejudicial and coiistittites to a fiindaznental rniscai-ria^Ye-̂

of just.ice axid tl^ierefore,tlle appeal shoLzld be reconsidered aiid jLastice served.

Although vi<^latioiis of tlze rllles ofevidence diu^ing trial, sizz^^larly ^1^^y i^ot ^ise to t;^e

li?vel oflarejudicial erz-or, aconviction will be reversed where t:he cunlulative effect of fheerroi-:s

depi-ives a detendant of the constitutional riuht to a faii- triai: State v. I)e1iat-co, 31 C)taio St. 3d

191, 31 Ohio B. 390, 509 N.E.2d 1256 ( 1987). Purstiaait to the ctu»Ltlatlveetl-ordoctrine; the

existence of nittltiple en-ors which niay not individita11y reqLkirereve!-sai iaiziy violate a

defendant's right to a fair trial: State v. Karl, 142 C1h.io App. 3d 800, 757 N.E.2d 30 2001 Okiio

App. LEXIS 2373 (2001).

. Respectfidly subizlitted,

4ri-nesto Pez1a, Jl`# 66 -079,Pro Se
NCCC, P.O. Box 1817,
Maz-iozi, OHIO 43302.

CERTIFICATE OF SERVICE

Tll:is is to certify that a copy of tl:ie .foa`egoiiig Memorandum of sLipport -was servedon

Lucas coiuity Prosecutor, David Cooper, >7v U.S. Mail to 71 lAdains St., 21"1 Floor, Toledo,

Ollio, 43604 1°*th jday of - Ap^ iI 2014. i.

VI^ . E2^Zesto 1'elia Jr. ^^- 6 -(7?>,Prt^ S' >
NCCC, P.O. Box 1812,
TkIIar10n, OHIO 43302.
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State of Ohio

Appellee

IN THE COURT OF APPEALS OF OTilO
SIX'Z'14 APPELLATE DISTRICT

LUCAS COCTNTY

Court of Appeals No. L-12-l; 3 09

Tzial Court No_ CR0201201965

v.

Erzzesto Pena, Jr. DECISJCt,IN A.ND JUAGMENT

Appellani Deeided: MAR 2 1 2014

T'his rzaatter is ^cfox!-- the P.9^rt oz^ ^ppellaxit's Ap^,^ 26(^^^^) ^pP11catron for

reqonsideratiori. Tlae s. tat^ has ijed a ra-cmozar:idum an oppA ^Qz the rcathat

follow, we deny appellan4s applz^atzon for reconscr^ti^n a^ ^^y

APP R: ^6gA^(lj pgo5 that ati application for ^econzderat^on l^all be made in

v+tritzng na later than te^ days a^er th^ clerk ha^ botb M^aleO tP ^e pa-lxes the j udgm^nt

in question ana ma4e A ►-,ote oA, th^ duvket of t-hp, mailsn9 as r^qu^re0 py App R. 30(A).''

f3n FOruarY 7 2014 w^ i^sued A decision affizmxr,g the J. udg^n ^t of t^he trial

court in S.late v. Pepw, ^th Dast, Luq4s No. L-12-1309, 2014 Qhio -423: A raotgion on the

EJO URNAUZED
^ . MAR 312014



E3.',/;21I2k114 013::3o 4iy1i^4ts4^t uuum t vr Hr

tloclcet indicates copies of the decision were delivered to Pena's counsel on the sam..e day.

Pena filed his a.pplication for r.econsiderati:on on February 25, 2011 The dEadliile under

flje rules was February 18, 2013, Pena .filed his applicati.on seven days late.

Accordingly, we find Pena's application for reconsiderafionn:ot well-taken and it is

denied as untixnely.

It is so ordered,

^zlene Sln eg^-J=- ^ :^. _;-

"['hoznas J. OsowilC J.

Jarzzes D. Jensen. S.
CQNCUR..

2.

_ JI,T13^r^ -
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