IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL. : Case No. 2009-1292
WAYNE T. DONER, ET AL., :

Relators, Original Action in Mandamus
V.
: TS
JAMES ZEHRINGER, DIRECTOR, ISV

OHIO DEPARTMENT OF
NATURAL RESOURCES, ET AL.,

Respondents.

RESPONDENTS’ NOTICE OF ADDITIONAL AUTHORITIES

TO BE RELIED UPON AT ORAL ARGUMENT

Respondents James Zehringer, Director, Ohio Department of Natural Resources and Ohio

Department of Natural Resources, pursuant to S.Ct.Prac.R. 17.08, hereby provide notice of the

following, additional authorities to be relied upon at the upcoming, April 30, 2014 oral

argument:

-Exhibit A:

~-Exhibit B:

-Exhibit C:

-Exhibit D:

-Exhibit E:

-Exhibit F:

State ex rel Jean A. Karr Revocable Trust, et al. v. ODNR, Mercer C.P.
No. 13-CIV-084, Judgment Entry — Decision on Complaint for Writ of
Mandamus (Oct. 2, 2013);

ODNR v. David D. Karr, et al., Mercer C.P. No. 12-CIV-207, Judgment
Entry (Dec. 3, 2013);

ODNR v. Nelda G. Thomas, et al., Mercer C.P. No. 12-CIV-208,
Judgment Entry on Motion for Leave to File Amended Complaint (Jan. 17,
2014);

ODNR v. Jerry W. Powell, et al., Mercer C.P. No. 12-CIV-206, Judgment
Entry on Motion for Leave to File Amended Complaint (Feb. 12, 2014);

State ex rel Jean A. Karr Revocable Trust, et al. v. ODNR, 3rd Dist. App.
No. 10-13-18, Notice of Assignment for Oral Argument (Feb. 13, 2014);

ODNR v. Timothy Knapke, et al., Mercer C.P. No. 12-CIV-209, Judgment
Entry on Motion for Leave to File Amended Complaint (Mar. 7, 2014);
and



-Exhibit G: ODNR v. Jerry W. Powell, ef al., Mercer C.P. No. 12-CIV-206, Judgment
Entry — Decision on Motion fo Exclude Evidence (Mar, 12, 2014).
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO

CIVIL DIVISION
STATE OF OHIO EX REL JEAN A, KARR : Case No. 13-CiV-084
REVOCABLE TRUST, et al,, F] L E D &
Relators S HT 49)9}
0CT. 62 2013

Vs,
JUDGMENT ENTRY - DECISION

JAMES ZEHRINGER, DIRECTOR OHi:x .cusnxogcounQN COMPLAINT FOR WRIT OF
DEPARTMENT OF NATURAL ORUNAOHO “ MIANDAMUS
RESOURCES, et al,,

Respondents

This matter Is before the court for decision on the complaint for wrlt of mandamus
filed April 3, 2013, with memorandum in support. Respondents filed thelr answer to the
complaint on June 5, 2013, and thelr memorandum in opposition on June 6, 2013. The
court heard oral arguments on August 16, 2013, pursuant to notice of re-assignment flled
July 28, 2013, at which relators appeared through their aftorneys Thomas H. Fusonie and
Joseph R. Miller, and respondents appearsd through thelr chief legal officer of the Ohio
Department of Natural Resources ("ODNR”) Michael L. Willlams, and respondents’
attorneys Frank J. Reed, Jr, and Brlan W, Fox,

Relators have requested a peremptory writ of mandamus compeliing ODNR to make
deposits In the amount of the State's appralsals in the appropriation proceedings against
relators now pending In the Mercer County Court of Common Pleas, or in the alternative,
a writ to show cause why ODNR should not be compselied fo make deposits In the
appropriation procesdings pursuant to Ohlo Revised Code Chapter 163; their atlorney fees
incurred In this action; and such othsr and further relief as may be avallable elther at law
or In equity, The relators have attached affidavils of each of them identifying each as a
defendant In an appropriation or condemnation action flled by ODNR in this court which
involves property owned by each of them in Mercer County, Ohio, that ODNR has taken
for a perpetual, permanent flowage easement by means of severe flooding caused by a
spillway constructed by ODNR and verifying the facts relating to that lawsuit. Respondents’

Exhibit A
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Judgment Entry ~ Dacislon

defenses In thelr answer, among others, include that ODNR was and Is not required fo
deposit the appralsed value for relators’ properties at the time of fliing of its petition for
appropriation in each condemnation proceeding.

The memoranda of the partles focus upon the three requireivents that relators must
ostablish for the court to issue the writ sought: that relators have a clear, legal right to relief
sought; that there exlsts a clear, legal duty for respondents to take the action sought by
relators; and there exists no ordinary or adequate remedy at law available to the relators
for that relef. Respondents argue that there exists no clear, legal right nor a clear, legal
duty and that, In fact, relators have adequate remedies at law. Respondents further claim
that relators are barred from seeking relief through this action by the legal doctrines of “the
law of the case” and res Judicata, which relators not only dispute but also clalm support

thelr petition for the writ they seek.

A wrlt of mandamus is an order commanding a public officer or entily to perform an
act that the law specifically imposes upon that officer or entity as a duty, (See
R.C. § 2731.01.) As an extraordinary remedy, a writ of mandamus Is only avallable where
the court finds “that the relator has & clear, legal right to the rellef prayed for, that the
respondent Is under a clear, lagal duty to perform the requested act, and that relator has
no plain and adequate remedy at law.” Stafe ex rel Bd. Edn. of Middletown Cily School
Dist. v. Butler Cly Budget Comm., 31 Ohlo St 3d 261, 610 N.E. 2d 383 (1987},
R.C. § 2731.05. A court must exercise Judiclal discretion based upon all the facts and
clreumstances in the case befors it In determining whether or not to order the writ be
issued. State ex rel Pressiey v. Indusirial Comm, 11 Ohlo St. 2d 141, 228 N.E. 2d 631

(1967).

Generally, the underlying facts that are relevant and material to the Issues ralsed
in this cause are not In dispute. Spacifically, on December 4, 2012, respondent ODNR flled
six appropriation petitions pursuant fo the provisions of R.C. 163,01 ef seq. In this court in

FILED,»
0CT 02 2013
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which it alleged that the subject action was brought “pursuant to the Ohic Supreme Court's
judgment entry dated December 1, 2011" and “in full compliance with the Ohlo Supreme
Court's mandamus order In Stafe ex rel. Doner v. Zody, 130 Ohio St, 3d 446, 211-Ohlo
6117." Factually, each petition alleges that the State Is acquiring a permanent flowage
sasement deplcted in a survey and a legal description aftached to the complaint against
sach of the relators, setling forth what it belleves to be a falr market value In a specific
amount, These related case numbers are 12-ClV-207, 12-CIV-200, 12~CIV-20‘!, 12-ClV-
208, 12-CiV-208, and 12-CiV-208. In none of these cases did respondent ODNR fils a
notice of depositing nor did it deposit money equal to what it alleges to be the falr market
value of the sasement which deposit relators seek be mandated to be made by ODNR
through the Issuance of the writ hersin sought.

In relators' first argument, they rely on the Ohio Supreme Court's decision in Doner
whereln they claim the court determined that the State of Ohio has taken the subject
properttes for the permanent and perpetual flowage easement which was the basls for the
wiit lssued In that case by which the respondents were ordered to initiate the subject
eminent domain proceedings. Specifically, relators quote Justice Pfelfer's declsion on
behalf of the court that a deposit is required:

{A} deposit s made when the State is going to use the property as if it's theirs
immediately ... [H]ere, there has been a legal determination that the State is
using the property, that thers has been a taking already ... that would put
these cases squarely in the position -— a deposit is required.

Relators conclude that based upon the application of res fudicata, the State Is not
only required to Initiate the condemnation actions to compensate the relators for those
takings, but also to make a deposit as Justice Pfeifer stated was required,

Relators used the Doner case as foundational o their a'g_gumem that they have a
0CT 02 2013
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clear, legal right to have the monsy deposited and that the respondents are under a clear,
legal duty to make those deposits. They next cite the Ohio Constitution, Article I,
Section 19, which in part states that “...where private property shall be taken for public use,
a compensation therefor shall first be made In monay, or first secured by a deposit of
money,”

Secondly, relators argue that Doner is foundational to establish the clear, legal duty
to make the deposit pursuant to R.C. 163.06 which they claim requires a deposit to be
made before possession of the property appropriated Is taken, Specifically, that statute
requires that a deposit be made “thereupon” when the State Is allowed to “take possession
of and enter upon the property appropriated.” Relators argue that ODNR has no right to
maintain the appropriation actions against relators without first making the deposit of
compensation, and It Is therefore in violatlon of both the Ohio Constitution and
R.C. Chapter 183 by continulng in possesslon of the perpstual easements without having
deposited the compensation it deems Is owed to the relators In the condemnation actions.

in addition, relators point to R.C. 163.59(F) which they claim explicitly prohibits
ODNR from requiring an owner to relinquish possesslon of his or her property untll such
a deposit Is made. That section states in pertinent part;

[njo owner shall be required to surrender possession of real property before
the acquiring agency concerned pays the agreed purchase price, or deposits
with the court for the benefit of the owner an amount not less than the
agency’s approved appraisal of the falr market value of the property, or the
amount of the award of compensation in the condemnation proceeding for
the property.

ODNR argues that for a number of reasons, the request for the writ must be denled.

Spadifically, ODNR claims that R.C. 163.06(A) and the Ohio Conslpl’oLdErﬁimpose
a duty upon it to deposit the money at the time It flled the appropriation proceedings

OCT 02 2013 435
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against the relators; secondly, that relators have an adequate remedy at law; third, ODNR
disagrees with the relators’ interpretation of the case law supporting relators’ position; and
finally, it claims that relators are barred from bringing this action by legal doctrines of the
“law of the case" and res Judicata.

With regard to the first argument, ODNR focuses on the specific language of R.C.
163.08(A} which provides:

A public agency...that qualifles pursuant to Section 19 of Article |, Ohlo
Constitution, may deposit with the court at the time of filing the petition the
value of such property appropriated together with the damages, If any, to the
resldus, as determined by the public agency, and thereupon take possession
of and enter upon the properly appropriated,

Specifically, ODNR argues that the use of the word "may” rather than “must” or “shall”
makes any deposit permissive rather than mandatory.

ODNR further argues that since it has already taken the relators’ properties and the
extent of the taking and amount due for the taking have not yet been determined, ODNR
has no legal duty to deposit the monles atthe time of ODNR's filing of the subjact patitions.
ODNR clalms that none of the Isgal authorities cited by the relators establish any legal duty
upon ODNR to deposit the money at the time of fifing.

Sscondly, ODNR argues that relators could have filed a counterclalim In the
underlying condemnation proceedings seeking the declaratory rellef sought by the petition
flled herein. Somehow, they claim that that declaratory relief would be a legal remedy
which relators have not pursuéd.

Next, ODNR polints out that nona of the legal authoritles ciFiPEtErmtors Involve

Tz

Riﬁcggteax OF COURTS
ELINA, OHIO




Karr v. ODNR Page 6 Gasoe No. 13-ClV-084
dJudgment Entry - Dacision

factual situations where a public entity has already taken the property at Issue, and
because ODNR has already commenced the underlying appropriation actions to allow a
jury to determine the amount that it owes the relators, the court should not exercise Its
discrstion to order the writ,

Finally, ODNR claims that because the Supreme Court of Ohlo did not provide
relators with the relief they requested In a show cause motion In Doner when they argued
that ODNR must "deposit at the date of flling of the approprlation procesding ODNR’s fair
market value determination of just compensation to which relators are entitled,” the
doctrine of “the law of the cass” should be honored by this court, That Is, because the Ohio
Supreme Court did not provide the very same rellef requested by the relators In this action,
they are now barred from bringing this petition by the doctrine of “the law of the case.” In
addition, ODNR claims that relators’ claims are barred by res Judicata since this action Is
secondary and subsequent to the Doner decision.

In its exercise of judlicial discretion based upon all the facts and clrcumstances In
this case, the court determines that the writ of mandamus shall be Issued, Spscifically, the
court concludes that ODNR shall perform forthwith the act of depositing money equal to
the value of the permanent and perpetual flowage sasements of which It has taken
possession in the matters it has initiated agalnst the relators together with the damages,
if any, to the resldue of the individual relators’ property as determined by ODNR, thereby
securing its right of possession of the subject sasement in each cass, the use of which It
now has as determined by the Supreme Court of Ohio consistent with its December 1,
2011, order In Stafe ex rel. Doner v. Zody, 130 Ohlo St. 3d 446, 211-Chlo-6117. In so
daciding, the court has determined that the relators’ right o require that the deposlit be
madae is clear, and there I8 no valid reason that ODNR c¢an glve for not doing so.

The court specifically finds that relators have a clear and legal right to have sald
deposits made in money with the Clerk of this court In each of sald FTIEWOD%«R has
"3
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a clear, legal duty to make said deposits; and that the relators have no plain and adequate
remedy at law, sald findings all belng consistent with the decislon of the Supreme Court
of the State of Ohlo in the Doner case authored by Justice Pfelfer. The facts are
uncontroverted the ODNR has ussd the relators’ properties without compensating them
and without their permission or authorization which amounts to a de facfo take of the
properties to be valusd In the condemnation cases now pending in this court,

In light of those pending matters, the court unilaterally grants to ODNR In the
alternative that it comply with the writ hereby orderad to be issusd by causing the deposits
to be made on or hefore Thursday, Qctober 31, 2013, or to appear before this court
through its director on Monday, November 4, 2013, at 1:30 p.m., to show cause why sald
deposits have not been made,

The court hereln assigns this mafter for an attorney conference for Monday,
November 4, 2013, at 1:30 p.m,, at which time the court will assign the matter for further
proceeding on the other rellef requested by relators, Including the amount of attorney fees
incurred and for any other rellef relators may seek,

The Clerk of this Court is directed to make personal service of this entry upon
James Zehringer, Director of Ohio Department of Natural Resources, by the Mercer County
Sheriff In accordance with R.C, 2731.08,

IT 1S 80 ORDERED.
0CT 02 2013
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CERTIFICATE OF SERVICE

| hareby certify that a copy of the foregolng Judgment Entry was issued by regular U.S. mall
to Christophar L. Ingram, Esq., Bruce L. Ingram, Esq,, Thomas H, Fusonle, Esq,, Joseph R,
Miller, Esq., and Martha C. Motley Brewer, Esij., {Allorneys for Relalors), and Scott D. Phillips,
Esq., Brian W. Fox, Esq., and Frank J. Reed, Esq,, (Atforneys for Respondents), at their
respective addresses, on this 3al day of Seplember-2013, A copy was also Issued to the Mercer
County Sheriff, Ko

¥C: CouRr ?%
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO

CIVIL DIVISION
STATE OF OHIO DEPARTMENT OF Case No. 12-GIV-207
NATURAL RESOURCES
Plaintiff
JUDGMENT ENTRY

DAVID D. KARR, et al.,

De;fendants

Consistent with tﬁis court’s entry issued simultaneously herewith in case no. 12-CiV-
208, State of Ohio Depé}fment of Natural Resources vs. Nefda G. Thomas, et al., the court
hereby vacates the trjal scheduled to commence in this matter on Wednesday,
December 11, 2013, at ?3:30 a.m., and schedules oral argument on the motion of plaintiff
in this matter for feave tb file an amended petition to appropriate flowage easement and
fix compensation filed November 8, 2013, to which defendant Karr and Ransbottom filed
their response on November 25, 2013, and plaintiff filed its reply on December 2, 2013, the
same o be heard in bo{h matiers simultaneously on Wednesday, December 11, 2013,

at 9:00 a.m.
S DERED '
g{}sﬁwza @‘ wefer mg(?é e sd

% | CERTIFICATE OF SERVICE
Nanten courrs

V hereby certify that a copy of the foregoing Judgment Entry was issued by regular
U.S. mail to Frank J, Reed, Jr., Esq., Scott D, Phillips, Esq., and Brian W, Fox, Esq,
{Attorneys for Plaintiff), Bruce L. Ingram, Esq., Thomas H. Fusonie, Esq., Joseph R.
Mitler, Esq., and Martha C. Motley Brewer, Esq, (Attorneys for Defendants Knapkes),
and Amy B. lkerd, Esq. (Attorney for Defendants Mercer Co. Auditor and Mercer Co.
Treasurer), at their respective addresses, on this ____ day of December, 2013.

Exhibit B



IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO

CIVIL DIVISION
STATE OF OHIO DEPARTMENT OF : Case No. 12-CIV-208
NATURAL RESOURCES ; F
Plaintiff ‘ . P
Vs, JAN 17 20% ‘
JUDGMENT ENTRY ON
NELDA G. THOMAS, et al., MOTION FOR LEAVE TQ FILE

ST A\ AMENDED PETITION
Defendants :

This matter is before the court for decision on the motion for leave to file an
amended petition by plaintiff State of Ohio, Department of Natural Resources (ODNR) filed
October 11, 2013, Defendants Nelda G. Thomas and Gale A. Thomas (Thomases) filed
their brief In opposition to the motion on October 31, 2013. On November 18, 2013, ODNR
filed a motion to set oral argument which the court granted by entry filed December 3,
2013, Oral arguments were heard on December 11, 2013, pursuant thereto,

By its motion, ODNR seeks to incorporate a clear and accurate description of the
property taken which appropriately accounts for the sclentific effects of the redesigned
spifiway, that description being other than that set forth in its original petition of the
boundaries of the floodwaters determined by a 2003 flood referenced by the Ohio Supreme
Court when it determined that ODNR was llable for damage to Thomases' caused by the
intermittent but Inevitably recurring flooding of their property that resuited from the
construction of @ new western spillway on Grand Lake St. Marys in 1987. See State ex rel.
Doner v Zody, 130 Ohio St. 3d 446, 2011-Ohlo-8117 (*Doner’). Thomases claim that
rather than seeking to amend its petition to “cure a defect or informality” in its original
petition, ODNR is seeking to be relieved from what the Supreme Court of Ohio found to be
its obligations under the law with regard to the flowage easement it had taken on and over
the subject property. For the reasons stated herein, the court finds sald motion to be not

well-taken and without good cause.

Exhibit C



ODNR vs, Nelda G. Thomas, et al,, Page 2 Caso No. 12-CIV-208
Judgment Entry on Motion for Leave to File an Amended Petition

Speclfically, based upon the evidence submitted through the sworn testimony of
George F, McMahon by affidavit and the exhibits attached thereto and the sworn testimony
of Thomas H. Fusonie by affidavit to which are attached ten exhibits, the court concludes
that to grant ODNR's motion and permit It o file an amended petition would be in confilct
with the Doner decision issued by the Supreme Court of Ohio on December 1, 2011, as
well as its subsequent contempt order decided December 5, 2012, In State ex rel. Doner
v. Zehringer, 134 Ohio St, 3d 326, 2012 Ohio 5637,

As this court understands that Writ issued in Doner, this court is required to;

1. determine the amount of ODNR's taking or the extent of the take for each of
the Relators in the Doher matter, including Thomases, whose properties
have suffered continuing, persistent, frequent, and inevitable severe flooding
since the construction in 1997 of the spitiway on the western end of Grand

L.ake St, Marys; and

2. convene a jury 1o assess the valug of the flood easement taken, that being
based upon the value of the Relators’ properties, in this case the Thomases'
properly, before the 1997 take and its lesser value after the take.

Consistent with that order, this court has required that metes and bounds
descriptions be made of the subject flowage easements which have been taken by ODNR
over the Relators’ properties, specifically including the Thomases' property. In Doner, the
Supreme Court found that the evidence established by clear and convincing evidence that
construction of a new spillway on the western end of Grand Lake St. Marys and its lack of
lake level management was causing one-hundred-year flooding events every ten ysars on
Relators’ propertles, an example of which was the 2003 flood, the boundaries of which are
described in the metes and bounds description attached to ODNR’s original petition In this
cause. On the issue of the value of the take, the court has attempted to provide a neutral
forum for jurles to access the value of that take based upon the testimony offered by the

property owners and expert appraisers for each party. F, L E D

JAN 17 204




ODNR vs. Nelda G, Thomas, et al., Page 3 Case No. 12-CIV-208
Judgment Entry on Motion for Leava to File an Amended Petitlon

This court finds that the procedure it has adopted in the number of cases that have
been decided since the Doner decision has been consistent with and in compliance with
the Supreme Court's decisions, including the writissued December 1, 2011. in Doner, the
Supreme Court referenced R.C. 163.05 as guidance fo this court that its responsibility to
determine the sxtent of the take is to describe in sufficlent detail the property interest taken
by its "nature, extent, and effect.” ODNR has not sought to alter this procedure, Including
the use of a metes and bounds description of the 2003 flood boundary for each of the
subject easements values of which jurles have assessed in eminent domain proceedings
commenced in this court as a result of the mandamus order issued by it in Doner,

What ODNR now seeks, in effect, is for this court to vacate a portion of the flowage
easement as determined by the 2003 flood level boundary referenced by the Supreme
Court to be a one-hundred-year flood level which it found to have been recurring as
frequently as annually and generally not less often than every ten years. Furthermore,
ODNR would have this court limit the {ake to something other than a permanent and
perpetual easement {0 one that is Instead temporary. What the Supreme Court has
determined that ODNR has taken without properly compensating the various relator
property owners are permanent flowage or flood easements on those properties of the
relators, that Is the right o flood those portions of the relators’ properties that are subject
to perpetual, persistent, frequent, and inevitable severe flooding, the boundary of which is
evidenced by the 2003 flood level. In this case, itis this right taken by ODNR encumbering
the Thomases' property that has decreased the property’s value, How often ODNR makes
use of the permanent flowage easement may be within ODNR’s control if it exercises more
effective lake level management; however, it does not reduce the extent of the take, nor
has It reduced or limited the right that the Ohlo Supreme Court has determined that ODNR
has taken over the Thomases' propsity, If ODNR deslres to reduce the size of the
easement in this case below the 2003 flood level that the Supreme Court referenced in
determining that ODNR had taken a flowage easement over the Thomases’ property, it
may have to seek relief In another forum other than this court which has determined the
"nalure, extent, and effect’ of the flowage easement to be the E(‘Htkﬁ Dundary based

JAN 17 201
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ODNR vs, Nelda G. Thomasg, et al., Page 4 Case No. 12-CIV-208
Judgment Entry on Motion for Leave to File an Amended Petition

upon the Doner decision which, until now, has been accepted as appropriate by ODNR.

if the court were to grant ODNR's motion to permit it to amend the description of the
flowage easement it has taken to be something less than the boundary of the 2003 flood,
this court would be allowing ODNR to violate the Supreme Court’s contempt order in the
Donser matier issued December 5§, 2012, wherein ODNR was ordered “to complete all
appraisals on Relators’ parcels for the 2003-flood-level cases within ninety (80) days and
to file all appropriation cases for these parcels within one hundred twenty (120) days. For
the remaining twenty (20} parcels that respondents claim they have not yet surveyed
because they Involve flooding above the 2003 flood level, respondents are ordered fo
institute declaratory-judgment actions in the Mercer County Comimon Pleas Court within
thirty (30) days to determine the legal rights of the parties for those parcels.” This Supreme
Court order appears to affirm this court's position in describing the "nature, extent, and
effect” of the take by use of a metes and bounds description of the boundary of the 2003
flood to sufficiently identify for the jury impaneled to assess the value of that take and for
the appraisers who testify with regard to their opinions of the value of the take to do so with

specificity.

In summary, the court concludes that ODNR is bound by the orders of the Supreme
Court in Doner, including the contempt order; that ODNR is collaterally estopped from
altering the description of the easement in an amended petition from that which it has
represented to the Supreme Court it has used to comply with its contempt order in Doner;
that itis bound by the determination by the Ohlo Supreme Court that the flowage easement
to be valued in this case is from flooding that is frequent, severe, and persistent and is
therefore sufficlent to constitute a take under law as determined by the Supreme Court in
Doner;, and finally, nothing in Chapter 163 of the Ohlo Revised Code authorizes an
amendment of the description of the easement taken under these circumstances.

Based upon the foregoing, ODNR's motion for leave to file an amended petition to
appropriate flowage easement and to fix compensation filed October 11, 2013, is hereby
denied, This matter shail proceed to trial before a jury begqult'glf\.ﬂEpB& 2014, pursuant

JAN 17 20
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ODNR vs, Nelda G, Thomas, et al,, Page 8 Case No, 12-CIV-208
Judgment Entry on Motlon for Leava to Flle an Amended Petition

to this court’s scheduling entry filed simultaneously herewith.

This matter shall come on for a status report by telephone on Friday, January 24,
2014, at 2:00 p.m., to be Initiated by plaintiff's counsel pursuant to Notice of Assignment
filed January 3, 2014,

IT 18 SO ORDERED.

FILED
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CERTIFICATE OF SERVICE

I'hereby cerlify that a copy of the foregoing Judgment Entry was issued by regular
U.8. mail to Scott D, Phillips, Esq,, Frank J. Reed, Esq., Brian W, Fox, Esq. (Attorneys
for Plaintiff), Bruce L. ingram, Esq., Thomas H. Fusonie, Esq,, Joseph R. Miller, Esq.,
and Martha C. Motley Brewer, Esq. (Attorneys for Defendants Thornas), and Amy B.
lkerd, Esq. (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this /7" day of January, 2014.
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO .

CIVIL DIVISION
STATE OF OHIO DEPARTMENT OF : Case No. 12-CIV-206
NATURAL RESDURCES F; LEP
A 2@‘7\
Plaintiff FEB 1 7 201k ,\@

VS, .
7.~  JUDGMENT ENTRY ON

JERRY W, POWELL, et al., HEROEACCUTY LEROFCOUIM O TION FOR LEAVE TO FILE
AN AMENDED PETITION

Defendants

This matter Is before the court for decision on the motion for leave to file an
amended petition by plaintlff State of Ohlo, Department of Natural Resources (ODNR) filed
January 15, 2014, Defendants Jerry W. Powell and Betty L. Powell (Powells) filed thelr
brief In opposition to the motlon on January 27, 2014,

By Its motion, ODNR seeks to Incorporate a clear and accurate description of the
property taken which appropriately accounts for the sclentific effects of the redesigned
spiliway, that description being other than that set forth in its original petition of the
boundarles of the floodwalers determined by a 2003 flood referenced by the Ohio Supreme
Court when It determined that ODNR was llable for damags to Powells caused by the
intermiltent but inevitably recurring flooding of thelr properly that resulted from the
construction of a new western spillway on Grand Laks St, Marys in 1997, See State ex rel,
Doner v Zody, 130 Ohlo 8t. 3d 448, 2011-Ohlo-68117 (“Doner”). Powells claim that rather
than seeking fo amend lts petition fo “cure a defect or informality” in its orlginal petition,
ODNR Is seeking to have this court reverse the decision of the Ohio Supreme Court which
found ODNR's obilgations under the law to compensate the relator property owners,
Including plaintiffs, for the flowage easement it had taken on and over the subject property
and to contradict the court’s contempt order filed December 5, 2012, and allow ODNR to
contravenae Its Second Notice of Compliance with that contermpt order filad April 12, 2013,
For the reasons stated herein, the court finds sald motion to be not well-taken and without

good cause.

Exhibit D
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Specifically, based upon the evidence submitted through the sworn testimony of
George F. McMahon by affidavit and the exhiblts attached thersto and the sworn testimony
of Thomas H. Fusonie by affidavit to which are altached thirteen exhibits, the court
concludes that o grant ODNR’s motlon and permit it to file an amended petition would be
In conflict with the Doner declslon issued by the Supreme Court of Ohlo on December 1,
2011, as well as its subsequent contempt order decided December 5, 2012, In State ex rel.
Doner v. Zehringer, 134 Ohlo St, 3d 326, 2012 Ohio 5637,

As this cowrt understands that Writ issued In Doner, this court Is required to:

R determine the amount of ODNR's taking or the extent of the take for each of
the Relators in the Doner matter, Including Powells, whose properties have
suffered continuing, persistent, fraquent, and inevitable severe flooding since
the construction in 1997 of the spillway on the western end of Grand Lake St.

Marys; and

2, convene a jury to assess the value of the flood easement taken, that being
based upon the value of the Relators’ properties, in this case the Powslls’
property, before the 1997 take and Its lesser value after the take.

Consistent with that order, this court has required that metes and bounds
descriptions be made of the sublect flowage easements which have been taken by ODNR
over the Relators’ properties, specifically Including the Powells' property. In Doner, the
Supreme Court found that the evidence established by clear and convincing evidence that
consiruction of a new spiliway on the western end of Grand Lake St. Marys and Its lack of
lake level ménagement was causing one-hundred-year flooding events every ten years on
Relators' propertles, an example of which was the 2003 flood, the boundarles of which are
described in the metes and bounds description attached to ODNR's original petl‘m[@@@
cause. On the issue of the value of the take, the court has altempted fo provide a neutral \\D\

forum for jurles to access the value of that take based upon the testimony offeﬁ% b%h%mq
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ODNR vs. Jerry W. Powel), et al., Page 3 Case No. 12-CiV-206
Judgment Entry on Motion for Leave to File an Amended Pefition

property owners and expert appraisers for each party.

This court finds that the procedure it has adopted In the number of cases that have
been declded since the Doner decision has been consistent with and In compliance with
the Supreme Court's declisions, including the writ issued December 1, 2011, In Doner, the
Supreme Court referenced R.C. 163.05 as guidance to this court that its responsibllity to
determine the extent of the take is to describe In sufficient detail the property inferest taken
by its "nature, extent, and effect.” ODNR has not sought to alter this procedure in ODNR v.
Thomas, this court’s case number 12-CIV-208 and now In this case, of using of a metes
and bounds description of the 2003 flood boundary for each of the subject easemenis
values of which jurles have assesssd in eminent domain procesdings commenced in this
court as a result of the mandamus order Issugd by It in Doner until recently.

What ODNR now seeks, in effect, Is for this court to vacate a portion of the flowage
sasement as determined by the 2003 flood level boundary referenced by the Suprems
Court to be a one-hundred-year flood levsl which it found to have bsen recurring as
frequently as annually and generally not less often than every ten years. Furthermore,
ODNR would have this court limit the taks to something other than a permanent and
perpetual sasement fo one that Is Instead temporary. What the Suprsme Court has
determined that ODNR has taken without properly compensating the varlous relator
property owners are permanent flowage or flood easements on those properties of the
relators, that |s the right to flood those portlons of the relators' properties that are subject
to perpetual, persistent, frequent, and Inevitable severe flooding, the boundary of which Is
evidenced by the 2008 flood level. In this case, it is this right taken by ODNR encumbering
the Powells’ property that has decreased the property’s valus, How often ODNR makes
use of the permanent flowage easement may be within ODNR's control if it exerclses more
effeclive lake level management; howaver, It doss not reduce the extent of the take, nor 4
has it reduced or limited the right that the Ohio Supreme Court has determined that ODNR
has taken over the Powells’ properiy. If ODNR desires to reduce the size ofthﬁEE@t
In this case below the 2003 flood level that the Suprems Court referenced in deterrr:inin% \\O(a
that ODNR had taken a flowage easement over the Powells’ property, it may 5558 lolsg%‘(
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ODNR vs, Jorty W, Powaell, ot al,, Page 4 Case No, 12-CIV-208
Judgment Entry on Moflon for Leave to Flls an Amended Petition

rellef In another forum other than this court which has determined the "nature, extent, and
effect” of the flowage easement to be the 2003 flood houndary based upon the Doner
decision which, untll now, has been accepted as appropriate by ODNR.

If the court were to grant ODNR's motlon to permit it to amend the desciiption of the
flowage easement it has taken to be something less than the boundary of the 2003 flood,
this court wéuld be allowing ODNR fo violate the Supreme Court’s contempt order In the
Doner matter issued December 6, 2012, whereln ODNR was ordered "to complete all
appraisals on Relators’ parcels for the 2003-flood-level cases within ninety (90) days and
to file all appropriation cases for these parcels within one hundred twenty (120) days. For
the remaining twenty (20) parcels that respondents claim they have not vet surveyed
 because they involve flooding above the 2003 flood level, respondents are ordered to

institute declaratory-judgment actions in the Mercer County Common Pleas Court within
 thirty (30) days to determine the legal rights of the paities for thoss parcels.” This Supreme
Court order appears to affirm this court’s position in describing the "nature, extent, and
effect” of the take by use of a metes and bounds description of the boundary of the 2003
flood to sufficlently identify for the Jury impaneled to assess the value of that take and for
the appraisers who testify with regard fo thelr opinions of the value of the take to do so with

specificity,

In summary, the court concludes as It did in Thomas that ODNR Is bound by the
orders of the Supreme Court in Doner, including the contempt order; that ODNR is
collaterally estopped from altering the description of the easement in an amended petition
from that which it has represented to the Supreme Court it has used to comply with its
contempt order in Doner; that it Is bound by the determination by the Ohlo Supreme Court
that the flowage easement to be valued In this case Is from flooding that Is frequent,
severe, and persistent and Is therefore sufficient to constitute a take under law as
determined by the Supreme Court in Doner; and finally, nothing in Chapter 163 of the Ohio
Revised Code authoilzes an amendment of the description of the easement takeltgﬁ
these circumstances. F 0
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ODNR vs, Jarry W. Powell, ot al,, Page 8 Case No, 12-C1V-208
Judgment Entry on Motlon for Leave to File an Amendad Petition

Based upon the'foregoing, ODNR'’s mation for leave to file an amended petition to

appropriate flowage easement and to fix compensation flled January 15, 2014, is hereby
denied.

IT I8 SO ORDERED.

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Judgment Entry was Issued by regular
U.8. mall to Scott D. Phillips, Esq., Frank J. Reed, Esq., Brian W. Fox, Esq, (Attorneys
for Plaintiff), Bruce L. Ingram, Esq., Thomas H. Fusonie, Esq., Joseph R. Miller, Esq.,
and Martha C. Motley Brewer, Esq. (Altorneys for Defendants Thomas), and Amy B.
lkerd, Esq. (Attorney for Defendants Mercer County Audltor and Mercer County
Treasurer), at thelr respective addresses, on this | day of February, 2014,
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Qourt of Appeals of Ghio

JUDGES m}!frh @IJPBII&*E @iﬁttizt COUNTIES IN DISTRICT
JOHN . WL AMOWSK! AUGLAZE  MERGER
204 NORTH MAIN STREET CRAWFORD PALILDING
RICHARD #. ROGERS. e LIMA, OHIO 45801-4462 P AN
PHONE {419) 223-1861 HARDIN SHELBY
STEPHEN R. SHAW FAX (41D} 224-3828 Eggi; 8;4;:0&'3&:;2?
VERNON L. PRESTON WWW.THIRD.COURTS.STATE.OH.US WYANDOT
O OURT ADMINISTRATOR February 13,2014 B BMINISTRATIVE COUNSEL

Mr. Scott D. Phillips, Esq.

Frost Brown Todd, LLC

9277 Centre Pointe Drive - Suite 300
West Chester, OH 45069

Re: CASENO, 10-13-18 .
STATE OF OHIO EX. REL JEAN A. KARR REVOCABLE TRUST, ET AL.,
RELATORS-APPELLEES, v. JAMES ZEHRINGER, ET AL.,
RESPONDENTS-APPELLANTS,

To all Parties;

You are hereby notified that the above referenced case is assigned for oral argument or to be submitted
without oral argument, on the following date:

Tuesday, March 18,2014 at 10:00 A, M.
Third District Court of Appeals
204 North Main Street, Lima, Ohio 45801

The panel of Judges hearing this matter will be posted on the Cowrt’s web site at least fourteen days
prior to the date of argument, Sup.R. 36.1.

Local Rule 13 - all requests for oral argument must be received in writing at the office of the Third
District Court of Appeals, 204 North Main Street, Lima, Ohio 45801, by March 7, 2014, Failure to
timely notify the Court in writing of a party’s intent to present oral argument shall constitute a waiver of
oral argument.

Very truly yours,

Gregory B. M1 61'73 %

Court Administrator

HNotices sent to; Clerk of Courts
Scott D. Phillips
Thomas H. Fusonie
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO
CIVIL DIVISION

STATE OF OHIO DEPARTMENT OF - Case No. 12-CIV-209
NATURAL RESOURCES
O
Panit - gLE D M
VS, ’ a:\ 91%
MAR 0 7 2014 JUDGMENT ENTRY ON

MOTION FOR LEAVE TO FILE

TIMOTHY A. KNAPKE, et al., :
MERCERC&WE?SCQWTS AN AMENDED PETITION

Defendants

This matter is before the court for decision on the motion for leave to file an
amended petition by plaintiff State of Ohio, Department of Natural Resources {ODNR) filed
December 11, 2013. Defendants Timothy A. Knapke and Ashleigh L. Knapke (Knapkes)
filed their brief in opposition to the motion on December 20, 2013, |

By its motion, ODNR seeks to incorporate a clear and accurate description of the
property taken which appropriately accounts for the scientific effects of the redesigned
spiliway, that description being other than that set forth in its original petition of the
boundaries of the floodwaters determined by a 2003 flood referenced by the Ohio Supreme
Court when it determined that ODNR was liable for damage to Knapkes caused by the
intermittent but inevitably recurring flooding of their property that resulted from the
construction of a new western spiliway on Grand Lake St. Marys in 1997, See State ex rol.
Doner v Zody, 130 Ohio St, 3d 446, 2011-Ohio-6117 ("Doner”). Knapkes claim that rather
than seeking to amend its petition to “cure a defect or informality” in its original petition,
ODNR is seeking to have this court reverse the decision of the Ohio Supreme Court which
found ODNR’s obligations under the law to compensate the relator property owners,
including plaintiffs, for the flowage easement it had taken on and over the subject property
and to contradict the court’s contempt order filed December 5, 2012, and allow ODNR to
contravene its Second Notice of Compliance with that contempt order filed April 12, 2013.
For the reasons stated herein, the court finds said motion to be not well-taken and without

good cause.

Exhibit F



ODNR vs. Timothy A. Knapke, et al., Page 2 ' * Lase No, 12-CIV-209
Judgment Entry on Motion for Leave to File an Amended Petition

Specifically, based upon the evidence submitted through the sworn testimony of
George F. McMahon by affidavit and the exhibit attached thereto with appendix and the
sworn testimony of Thomas H. Fusonie by affidavit to which are attached twelve exhibits,
the court concludes that to grant ODNR’s motion and permit it o file an amended petition
would be in conflict with the Doner decision issued by the Supreme Court of Ohio on
December 1, 2011, as well as its subsequent contempt order decided December 5, 2012,
in State ex rel. Doner v. Zehringer, 134 Ohio St. 3d 326, 2012-Ohio-5637.

As this court understands that Writ issued in Doner, this court is required to:

1. determine the amount of ODNR's taking or the extent of the take for each of
the Relators in the Doner matter, including Knapkes, whose properties have
suffered continuing, persistent, frequent, and inevitable severe flooding since
the construction in 1997 of the spillway on the western end of Grand Lake St.

Marys; and

2. convene a jury to assess the value of the flood easement taken, that being
based upon the value of the Relators’ properties, in this case the Knapkes’
property, before the 1997 take and its lesser value after the take.

Consistent with that order, this court has required that metes and bounds
descriptions be made of the subject flowage easements which have been taken by ODNR
over the relators’ properties, specifically including the Knapkes’ property. In Doner, the
Supreme Court found that the evidence established by clear and convincing evidence that
construction of a new spillway on the western end of Grand Lake St. Marys and its lack of
lake level management was causing one-hundred-year flooding events every ten years on
Relators’ properties, an example of which was the 2003 flood, the boundaries of which are
described in the metes and bounds description attached to ODNR'’s original petition in this

cause, On the issue of the value of the take, the court has attempted tzg@xgj:g utral
forum for juries to access the value of that take based upon the testimchy @ the
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ODNR vs. Timothy A. Knapke, st al., Page 3 ' ' Case No. 12-Ci{V-209
Judgment Entry on Motion for Leave to File an Amended Petition

property owners and expert appraisers for each party.

This court finds that the procedure it has adopted in the number of cases that have
been decided since the Doner decision has been consistent with and In compliance with
the Supreme Court’s decisions, including the writ issued December 1, 2011. In Doner, the
Supreme Court referenced R.C. 163.05 as guidance to this court that its responsibility to
determine the extent of the take is to describe in sufficient detail the property interest taken
by its "nature, extent, and effect.” The court has previously issued decisions on motions
by ODNR to alter this procedure in ODNR v. Thomas, this court's case number 12-ClV-
208, and in ODNR v. Powell, this court's case number 12-CIV-206. In this case, ODNR
again seeks to avoid the use of a metes and bounds description of the 2003 flood
boundary for the flowage easement it has taken on Knapkes’ approximately 124 acres of
farm ground, the value of which flowage easement a jury will assess in these eminent

domain proceedings in this case.

What ODNR now seeks, in effect, is for this court to vacate a portion of the flowage
easement as determined by the 2003 flood level boundary referenced by the Supreme
Court to be a one-hundred-year flood level which it found to have been recurring as
frequently as annually and generally not less often than every ten years. Furthermore,
ODNR would have this court limit the take to something other than a permanent and
perpetual easement to one that is instead temporary. What the Supreme Court has
determined that ODNR has taken without properly compensating the various relator
property owners are permanent flowage or flood easements on those properties of the
relators, that is the right to flood those portions of the relators’ properties that are subject
to perpetual, persistent, frequent, and inevitable severe flooding, the boundary of which is
evidenced by the 2003 flood level. In this case, it is this right taken by ODNR encumbering
the Knapkes’ property that has decreased the property’s value. How often ODNR makes
use of the permanent flowage easement may be within ODNR’s control if it exercises more
effective lake level management; however, it does not reduce the extent of the take, nor
has it reduced or limited the right that the Ohio Supreme Court has determined that ODNR

has taken over the Knapkes’ property. If ODNR desires to reduce theﬁzﬁb‘,@ @sement
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ODNR vs. Timothy A, Knapke, et al., Page 4 Case No, 12-CIV-209
Judgment Entry on Motion for Leave to File an Amended Petition

in this case below the 2003 flood level that the Supreme Court referenced in determining
that ODNR had taken a flowage easement over the Knapkes’ property, it may have to seek
relief in another forum other than this court which has determined the "nature, extent, and
effect” of the flowage easement to be the 2003, flood boundary based upon the Doner
decision which, until now, has been accepted as appropriate by ODNR.

If the court were to grant ODNR’s motion to permit it 1o amend the description of the
flowage easement it has taken to be something less than the boundary of the 2003 flood,
this court would be allowing ODNR to violate the Supreme Court's contempt order in the
Doner matter issued December 5, 2012, wherein ODNR was ordered “to complete all
appraisals on Relators’ parcels for the 2003-flood-level cases within ninety (90) days and
to file all appropriation cases for these parcels within one hundred twenty (120) days. For
the remaining twenty (20) parcels that respondents claim they have not yet surveyed
because they involve flooding above the 2003 flood level, respondents are ordered to
institute declaratory-judgment actions in the Mercer County Common Pleas Court within
thirty (30) days to determine the legal rights of the parties for those parcels.” This Supreme
Court order appears to affirm this court's position in describing the “nature, extent, and
effect” of the take by use of a metes and bounds description of the boundary of the 2003
flood to sufficiently identify for the jury impaneled to assess the value of that take and for
the appraisers who testify with regard to their opinions of the valus of the take to do so with

specificity.

in summary, the court concludes as it did in Thomas and in Powell that ODNR is
bound by the orders of the Supreme Court in Doner, including the contempt order; that
ODNR s collaterally estopped from altering the description of the easementin an amended
petition from that which it has represented to the Supreme Court it has used to comply with
its contempt order in Doner; that it is bound by the determination by the Ohio Supreme
Court that the flowage easement to be valued in this case is from flooding that is frequent,
severe, and persistent and is therefore sufficient to constitute a take under law as
determined by the Supreme Court in Doner: and finally, nothing in Chapter 183 of the Ohio
Revised Code authorizes an amendment of the description of theE )ét@ken under
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these circumstances.

Based upon the foregoing, ODNR's motion for leave to file an amended petition to
appropriate flowage easement and to fix compensation filed December 11 , 2013, is hereby

denied,

ITiS 8O ORDERED,

FILED,,

MAR 0 7 2014

MERGER CO, CLERK OF COURTS
HERG CELINA, OHIO

CERTIFICATE OF SERVICE

Fhereby certify that a copy of the foregoing Judgment Entry was issued by regular
U.S. mail to Scott D. Phillips, Esq., Frank J. Reéa, sq., Brian W. Fox, Esg. (Attorneys
for Plaintiff), Bruce L. Ingrdm, Esq., Thomas H. Fusonie, Esq., Joseph R. Miller, Esq.,
and Martha C. Motléy Brewer, Esq. (Attorneys for Defendants Thomas), and Amy B,
lkerd, Esq. (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this ﬂihday of March, 2014,
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, CHIO
CIVIL DIVISION

STATE OF OHIO DEFARTMENT OF | Case No. 12-Clv-206

NATURAL RESOURCES
w L LE D
Plaintiff

V8,
' MAR ' 2 291" JUDGMENT ENTRY - DECISION ON
JERRYW. POWELL, et al, : MOTION TO EXCLUDE EVIDENCE
MERCER €O, CLERK OF GOURTS
Defenda nts CELINA, O:HIO

This matter is before the court for decision on motion of defendants Jerry W. Powell
and Betly L. Powell, Trustees of the Powelf Living Trust; and Paul A, Agnello and Rhonda
E. Powell, Trustees of the Agnello Trust (Powells) to exclude George McMahon, Bryan
Smith, and Lance Brown as witnesses and {o exclude related testimony and documents
filed February 10, 2014. The State of Ohio Department of Natural Resources (ODNR) filed
their memorandum in opposition to Powells’ motion to exclude evidence on February 25,
2014. Powells filed their reply on March 7, 2014.

Powells have filed their motion pursuant to Evid,R, 402, 403, 602, 701, and 801, as
well in reliance on the court’s inherent authority, claiming that this evidence that ODNR
intends to present at trial and to which it objects is contrary to prior determinations of the
Supreme Court of Ohio, prior rulings of this court in this matter and others, and prior judicial
admissions of ODNR. ODNR claims that the evidence it intends to present at trial and that
Powells seek o exclude is relevant and material to the value of the easement it has taken
and which a jury yet-to-be convened in this case must assess by determining the difference
between the pre- and post-appropriation fair market values of Powells’ property; is
consistent with this court’s decision denying ODNR’s mation for leave to file an amended
petition that it must appropriate the easement on Powells’ property to the extent of the
2003 flood elevation level; and finally, because ODNR’s opinion as to the value of the
flowage easement does not constitute a judicial admission, in their reply, Powells claim
that by this evidence, ODNR is identifying and valuing a new and different taking that
contradicts the Supreme Court of Ohio’s decision and writ issued in State ex rel. Donerv
Zodly, 130 Ohio 8t.3d 446, 2011-Ohio-8117 {Doner); that contradicts this court's prior jury
instructions in other eminent domain proceedings already heard by this court for other
cases initiated by ODNR pursuant to the writ issued in Doner; and that will result in
inconsistent and unfair verdicts among the various Doner relators.

Exhibit G
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0

‘The evidence Powells seek to exclude includes the testimony of Bryan Smith, a
State of Ohio registered professional surveyor; the testimony of George McMahon, a
hydrologist; and the testimony of Lance Brown, a professional appraiser. Powells also
seek to exclude any related testimony and documents concerning the testimony of these

three withesses.

Although Powells’ arguments may have some merit, the representations of ODNR
as to the substance of and purpose of the testimony of these three witnesses establish that
the court should at least consider any proposed testimony and evidence that ODNR may
offer from these three witnesses to determine whether what Powells seek to exclude is
relevant and material to the value of the take which is what the impaneled jury will be
instructed to assess. ODNR claims and Powells do not deny that Powells have not
conducted discovery depositions of these three proposed witnesses, and therefore, what
Powells anticipate may be the testimony of each of these three withesses may be different
from what they now believe it to be, and some or all of the testimony of each of the
witnesses may be subject to exclusion at:the appropriate time. However, without being
able to review the proposed testimony of any of the three witnesses Powells seek to
exciude beyond their affidavits, the court is unable to determine that the testimony sought
to be excluded is not relevant and material to the issue of the valuation of the take
consistent with Doner and this court’s prior orders in this case and those of other Doner

relators. ‘

Based upon the foregoing, the court finds that Powells’ motion to exclude the
testimony of George McMahon, Bryan Smith, and Lance Brown as witnesses and to
exclude related testimony and documents at trial is presently without good cause, and it
is therefore hereby denied.

This matier shall come before the court for a status report by telephone on
Thursday, March 13, 2014, at 3:30 p.m., concurrently with the telephone conference
scheduled in related matter ODNR v Thomas, Case No. 12-CIV-208, during which it shall
be the intention of the court to determine how the parties intend to proceed so that this
matter may be rescheduled for trial since, with the filing of the motion to exclude by Powells
on February 10, 2014, nine days prior to when the jury trial was scheduled to commence
on February 19, 2014, the court necessarily vacated the trial. The court desires to re-
establish an appropriate trial date or otherwise assign the matter for further proceedings
as counsel may deem apprafifiate, iclmding additional discovery.

FILEDY |
IT 1S SO ORDEREDMAR 17 201
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Judgment Entry-Decision on Motion to Exclude Evidence

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Judgment Entry was issued by regular
U.S, mail to Scott D, Phillips, Esq., Frank J. Reed, Esq., Brian W. Fox, Esq. (Attorneys
for Plaintiff), Bruce L. Ingram, Esq.,_Thoﬁiés H. Fusonie, Esq., Joseph R. Miller, Esq.,
and Martha C. Brewer Motley, Esq. (Attorneys for Defendants Thomas), and Amy B.
lkerd, Esq. (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this ]jff’day of March, 2014.
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