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IN THF. SUPREME COURT OF OHIO

S'I'ATE OF OHIO EX REL. . Case No. 2009-1292
WAYNE T. DONER, ET AL.,

Relators, Original Action in Mandamus

V.

JAMES ZEHRINGER, DIRECTOR,
OHIO DEPARTMENT OF
i01A'I'URAL RESOURCES, ET AL.,

Respondents.
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RESPONDENTS' NOTICE OF ADDITIONAL AUTHORITIES
TO BE RELIED UPON AT ORAL ARGUMENT

Respondents James Zehringer, Director, Ohio Department of Natural Resources and Ohio

Department of Natural Resources, pursuant to S.Ct.Prac,R. 17.08, hereby provide notice of the

following, additional authorities to be relied upon at the upcoming, April 30, 2014 oral

argument:

-Exhibit A: State ex rel Jean A. Karr Revocable Trust, et al. v. ODNR, Mercer C.P.
No. 13-CIV-084, Judgment Enlry - Decision on Coynplaint for Writ of
Mandamus (Oct. 2, 2013);

-Exhibit 13: C)D1VR v. l)avid D. Karr, et al., Mercer C.P. No. 12-CIV-207, JutlKnaent
Entry (Dcc. 3, 2013);

-Exhibit C: ()I)NR v. Nelda G. 7homas; et al., Mercer C.P. No. 12-CIV-208,
Judgment Entry on Motion for Leave to File Amended Complaint (Jan. 17,
2014);

-Exhibit D: ODNR v. Ierry W. Powell, et al., Mercer C.P. No. 12-CIV-206, Judgment
Entry on Motion for Leave to File Amended Complaint (Feb. 12, 2014);

-Exhibit E: State ex rel Jean A. Karr Revocable Trust, et al. v. ODNR, 3rd Dist. App.
No. 10-13-18, Notice ofAssignrnentfoY Oral Argunient (Feb. 13, 2014);

-Exhibit F: ODNR v. Timothy Knapke, et al., Mercer C.P. No. 12-C1V-209, Judgment
Entry on Motion for Leave to File Amended Cottiplaint (Mar. 7, 2014);
and



-Exhibit G: ODNR v. Jerry lV Potivell, et al., Mercer C.P. No. 12-CIV-206, Jitdgment
Entry -- Decision on Nlotion to Exclude Evidence (Mr. 12, 2014).

Respectfully submitted,

Scott D. Phillibs t 0 r.f^416.54
(COUNSEL CYf F-WORI#
Brian W. Fox (0086851)
Frost Brown Todd LLC
9277 Centre Pointe Drive, Suite 300
West Chester, Ohio 45069
Phone: (513) 870-8200
Facsimile: (513) 870-0999
sphillips@^f btlaw. com
bfoxoa fbtlaw.com:

Frank J. Reed, Jr. (0055234)
Frost Brown Todd LLC
One Columbus, Suite 2300
10 West Broad Street
Columbus, Ohio 43215
Telephone: (614) 464-1211
Facsimile: (614) 464-1737
freed@fbtlaw.com

Matthew C, Blickensderfer (0073019)
Frost Brown Todd LLC
3300 Great American Tower
301 East Fourth Street
Cincinnati, Ohio 45202
Phone: (513) 651-6162
Facsimile: (513) 651-6981
mblickensderfer(a):fbtlaw. com

COUNSEL FOR RESPONDENTS J11MES
ZEHRIN GER, DIRECTOR, OI-I IO
DEPARTMENT OF NATURAL RESOURCES
AND OHIO DEPARTMENT OF NATURAL
RESOURCES
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PROOF OF SERVICE

I hereby certify that a copy of Respondents' Notice of Additional Authorities to Be

Relied Upon at Oral Argument was served by electronic and ordinary tJ.S. mail on April 23,

2014 on the counsel listed below:

Bruce L. Ingram (0018008)
(Counsel of Record)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Martha Brewer Motley (0083788)
Vorys, Sater, Seyznour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, OH 43216-1008
(614) 464-6400 (telephone)
blingramCu^,vorys. com
jrmiller a vorys.com
tbfusoriie@vorys.com
mbmotley c vorys.com

Cnunsel f'or the I:elators

COUNSEL FOR IZF, PO ENTS JAMES
ZEHRINGER, DIRECTOR, OI-11O
DEPARTMENT OF NATURAL RESOURCES
AND OHIO DEPARTMENT OF NATURAL
RESOURCES
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO
CIVIL Dft/tS1ON

STATE OF OHIO EX REL JEAN A. KARR :
REVOCABLE TRUST, et al>, C:11 c

vs.

Li.
Relators T.OC12q2q013

Case No, 13•CiVb084
4

JUDGMENT ENTRY - pECIStC')N
JAMES ZEHRINGER, DIRECTOR OHQ^^ . cous^AN COMPLAINT FOR WRIT OF
DEPARTMENT OF NATURAL

®RuNn o»r^ MANDAMUS
RESOURCES, et ,al.,

Respondents

This matter Is before the court for decision on the complaint for writ of mandamus

filed Aprii 3, 2013, with memorandum in support. Respondents filed their answer to the

complaint on June 6, 2013, and their memarandum In opposition on June 6, 2013. The

court heard oral arguments on August 16, 2013, pursuant to notice of re-assignmerat flied

July 29, 2013, at which roiators appeared through their attorneys Thomas H, Fusonle and

Joseph R. Miller, and respondents appeared through their chief legal officer of the Ohio

Department of Natural Resources ("®DNR") Michael L. Williams, and respondents'

attorneys Frank J. Reed, Jr. and Srian W. FoK,

Relators have requested a peremptorywrit of mandamus compelling ODNR to make

deposits In the amount of the State's appraisals In the appropriation proceedings against

relators now pending In the Mercer County Court of Common Pleas, or irt the alternative,

a writ to show cause why ODNR should not be compelled to make deposits In the

appropriation proceedings pursuant to Ohio Revised Code Chapter 163; their attorney fees

Incurred !n this action; and such other and further relief as may be available either at law

or In equity. The relators have attached affidavits of each of them identifying each as a

defendant in an appropriation or condemnation action filed by ODNR in this court which

Involves property owned by each of them in Mercer County, Ohio, that ODNR has taken

for a perpetual, permanent flowage easement by means of severe flooding caused by a

spifiway constructed by ODNR and verifying the facts relating to that lawsuit, Respondents'

Exhibit A
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Karr v, ODNR Pane 2 Case No. 13•C1V•064
Jud ment Ent • Decision

defenses in their answer, among others, inclucie that ODNR was and is not required to

deposit the appraised value for relators` properties at the time of fil(ng of its petition for

appropriation in each condemnatton proceeding,

The memoranda of the parties focus upon the three requirements that relators must

establish for the court to issue the writ sought: that relators have a clear, legal right to relief

sought; that there exists a clear, legal duty for respondents to take the actlon sought by

relators; and there exists no ordinary or adequate remedy at law available to the relators

for ihat roilef. Respondents argue that there exists no clear, legal right nor a clear, legal

dutyandthat, in fact, relators have adequate remedies at law. Respondents further claim

that relators are barred from seeking reilef through this action by the legal doctrines of "the

law of the case" and res Jucitcata, which relators not only dispute but also claim support

their petition for the writ they seek.

A writ of mandamus is an order commanding a public offlcer or entity to perform an

act that the law specifically imposes upon that officer or entity as a duty, (See

R.C. § 2731 >010) As an extraordinary remedy, a writ of mandamus 1s only available where

the court finds "that the relator has a clear, legal right to the relief prayed for, that the

respondent Is under a clear, legal duty to perform the requested aot, and that relator has

no piain and adequate remedy at law." Stafe ex re1 Bd. Edn. of CUliddletawn City School

Dist. v. Butler Cty Budget Comm., 31 Ohio St. 3d 251, 610 N.E. 2d 383 (1987);

R.C. § 2731.05. A court must exercise judiciaf discretion based upon all the facts and

circumstances in the case before It in determining whether or not to order the writ be

issued, State ex rel Presstey v. lndustrial Cotttm, 11 Ohio St. 2d 141, 228 N.E. 2d 631

(1967).

Generally, the underlying facts that are relevant and material to the issues ralser!

In this cause are not in dispute. Specifically, on December 4, 2012, respondent ODNR fiied

six appropriation petitions pursuant to the provisions of R.C. 183.01 ®t seq. In this court in

F I L E C3^
OCT 0 2 2013
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Karr v, ODNR Page 3 Case No.13•ClV-084
Judgment Ent - Dealslon

which It alleged that the subject actlon was brought "pursuant to the Ohio Supreme Court's

judgment entry dated aecember 1, 2014" and "in full cnmptiance with the Ohio Supreme

Court's mandamus order In State ax roP. Dorter v. Zody, 130 Ohio St. 3d 448, 211 -Ohio

6117." Factually, each petitinn alleges that the State Is acquiring a permanent fiowage

easement depictad in a survey and a legal description attached to the complaint against

each of the relators, setting forth what It believes to be a fair market value In a specific

amount. These related case numbers are 12-C1V-207,12-C1V-200,12yCIV-201, 12-C1V-

209, 12-ClVM206, and 12-CiV-208, In none of these cases did respondent ODNR file a

notice of depositing nor did It deposit money equal to what It alleges to be the fair market

value of the easement which deposit relators seek be mandated to be made by ODNR

through the issuance of the writ herein sought.

In relators' ftrst argument, they rely on the Ohio Supreme Court's decfsion 8n Donor

wherein they claim the court determined that the State of Ohio has taken the subject

properties for the permanent and perpetual flowage easement which was the basis for the

writ Issued In that case by which the respondents were ordered to initiate the subject

eminent domain procesdings. Speciftcally, reiators ;quote Justlce Afeifer's decision on

behalf of the court that a deposit is required:

[A] deposit Is made when the State is going to use the property as If it's theirs

immediately... [Mjere, there has been a legal determination that the State is

using the property, that thero has been a taking already ... that would put

these cases squarely in the position - a deposit Is required.

Relators conclude that based upon ihe appilcation of res,JudOcata, the State Is not

only required to Initiate the condemnation actions to compensate the relators for those

takings, but also to make a deposit as Justice Pfeifer stated was requirsd.

Relators used the Donor case as foundational to their a^ ^^n^^they have a

,,A
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Karr v, UDNR Page 4 Coso No, 13•C!V-094
Judgment Entry - peulslon

clear, legal right to have the money depositeci and that the respondents are under a clear,

legal duty to make those deposits. They next cite the Ohio Constitution, Article I,

Section 19, which in part states that "°,,.where private property shall be taken for public use,

a compensation therefor shall first be made In money, or first secured by a deposit of

money,"

Secondly, relators argue that Donor is foundational to establish the clear, legal duty

to make the deposit pursuant to R.C. 163.06 which they claim requlres a deposit to be

made before possession of the property appropriated Is taken, Speciflcally, that statute

requires that a deposit be made "thereupon" when the State is allowed to "take possession

of and enter upon the property appropriated." Relators argue that ODNR has no right to

maintain the appropriation actions agafnst relators without first making the deposit of

compensation, and it Is therefore in violation of both the Ohio Constitution and

R.C. Chapter 163 by continuing in possession of the perpetual easements without having

deposited the compensation it deems Is owed to the relators in the condemnation actions.

In addition, relators point to R.C. 163.59('F) which they claim explicitly prohibits

ODNR from requlring an owner to relinquish possesslon of his or her property until such

a deposit Is made. That section states In pertinent part:

(n)o owner shall be required to surrender possession of real property before

the acquiring agency concerned pays the. agreed purchase price, or deposits

with the court for the benefit of the owner an amount not less than the

agency's approved appraisal of the falr market value of the property, or the

amount of the award of compensation In the condemnation proceeding for

the property.

ODNR argues that for a number of reasons, the request for the writ must be denied.

Speciflcaily, ODNR claims that R.C. 163,06(A) and the Ohio Constptr^^r^impc^se

a duty upon it to deposit the money at the time It flled the appropriation prb-c++eadings
OCT 0 2 2013 ,^^6
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Karr v. ODNR Page 8 Case No. 13-CiV 0$4
Judgment Entry w Decision

against the relators; secondly, that relators hava an adequate remedy at law; thlyd, ODNR

dlsagrees wfth the relators' lnterpretaticn of the case law supporting relators' positlon; and

finally, it cialms that reiators are barred from bringing this action by legal doctrines of the

"law of the case'° and rasludicafa.

With regard to the first argument, ODNR focuses on the specific language of R.C.

163.06(A) which provides;

A public agency,.>that quatifles pursuant to Section 19 of Article l, Ohio

Constitution, may deposit with the court at the time of filing the petition the

value of such property appropriated together with the damages, If any, to the

residue, as determined bythe publicageney, and thereupon take possession

of and enter upon the property appropriated.

Speciflcaliy, ODNR argues that the use of the word "may' rather than °must" or "shail"

maices any deposit permissive rather than mandatory.

ODNR further argues that since it has alreacly taksn the relators' properties and the

extent of the taking and amount due for the taking have not yet been deterrnined, ODNR

has no legal duty to deposit the monies at the time of 4DNR's filing of the subject petitions.

ODNR ciaims that none of the legal authorities cited by the relators establish any legal duty

upon ODNR to deposit the money at the time of filing.

Secondly, ODNR argues that relators could have filed a counterclaim }n the

underlying condemnation procsedings seeking the declaratory relief sought by the petition

fiied herein, Somehow, they claim that that declaratory relief would be a legal remedy

which relators have not pursued.

Next, ODNR paints out that none of the legal authorities MMULiErOtors involve

. . .. . .... . ... .. . . . .. .. _ . . . . . . . . . . `^^ . .
2013
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Karr v. ODNR Page 6 Gaso Na.13-CiV-Q84
Judgment Ent y - !?acision

factual situations where a pubilc entity has already taken the property at lssue, and

because bDNR has already commenced the underlying appropriation actions to allow a

jury to determine the amount that !t owes the relators, the court should not exercise its

discretion to order the writ,

Finally, ODNR claims that because the Supreme Court of Ohio did not provide

relators with the relief they requested (n a show cause motion In C?tanerwhen they argued

that ODNR must "deposit at the date of filing of the appropriation proceeding ODNR's fair

market value determination of just compensation to which relators are entitled," the

doctrine of "the law of the case" should be honored by this court. That Is, because the Ohio

Supreme Court dld not provide the very same relief requested by the relators In thls action,

they are now barred from bringing this petition by the doctrine of "the law of the nase," In

addition, ODNR claims that relators' claims are barred by r®s,Juc!lcata since this action is

secondary and subsequent to the Donar deciston.

In Its exercise of judicial discretion based upon all the facts and circumstances In

this case, the court determines that the writ of mandamus shall be issued. Specifically, the

court concludes that ODNR shall perform forthwith the act of depositing money equal to

the value of the permanent and perpetual flowage easements of which it has taken

possession In the matters it has Initiated against the relators together with the damages,

If any, to the residue of the fndividual relators' property as determined by ODNR, thereby

securing its right of possession of the subject easement In each case, the use of which It

now has as determirred by the Supreme Court of Ohio consistent with its December 1,

2011, order In State sx ref. Dvner v. Zody, 130 Ohio St. 3d 446, 211-Ohio-611 y. In so

deciding, the court has determined that the relators' right to requlre that the deposit be

made is clear, and there is no valid reason that ODNR can give for not doing so,

The court specifically finds that relators have a clear and legal right to have said

deposits made in moneywtth the Clerk of this court In each of said^i^ ODNR has

^31
OCT 0 2 2013
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Karr v. QDNtt Page 7 Case lVo,13-GlV•084
Judgment Ent y » Deutslon

a clear, legal duty to make said deposits; and that the relators have no plain and adequate

remedy at law, said findings all being consistent with the decision of the Supreme Court

of the State of Ohio in the Donor case authored by Justice Pfeifar. The facts are

uncontroverted the ODNR has used the reiators' properties without compensating them

and without their permission or authorization which amounts to a de facto take of the

properties to be vafued in the condemnation cases now pending In this court,

In light of those pending matters, the court unilaterally grants to ODNR in the

aiternat(ve that It comply with the writ hereby ordered to be issued by causing the deposits

to be made on or before Thursday, October 31, 2013, or to appear before this court

through Its director on Monday, November 4,2013, at 1:30 p.m., to show cause why said

deposits have not been made.

The court hereln assigns this matter for an attorney conference for Monday,

November 4, 2013, at I ;30 p,m,, at which time the court will assign the matter for further

proceeding on the other relief requested by relators, Including the amount of attorney fees

incurred and for any other relief relators may seek,

The Clerk of this Court is directed to make personal service of thfs entry upon

James Zehringer, Director of Ohio bepartmentof Natural Resources, by the Mercer County

Sherlff in accordance with R.C, 2731.48,

iT iS SO ORDEREpT gLEW^^t

OCT 0 2 2013
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Karr v. ODNR Page 8 Css® 3+fo,13-CiV-D8A
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U1311f !C 1~ Q URVtCt;

I hereby certlfy that a copy of the foregoing Judgment Entry was issued by regular U.S. mail
to Chrlatopher L. Ingram, t;sq., Brucs L. Ingram, B$q., Thomas H. Fusotile, Esq., Joseph R,
Miller, Eeq., and Martha C. Motley 8rewer, Esq., (Attorneys for Relators), and Scott D. Phillips,
Esq., Brian W. Fox, Esq., and Frank J. iteed, Esq., (Attorneys for Respondents), at their
respective addresses, on this & day of A copy was also Issued to the Mercer
County Sheriff.

.Xc; Ca^T
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OCT 0 2 2013
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO
CIVII. DIVISION

STATE OF OHIO DEPARTMENT OF
NATURAL RESOURCES

Ptaintiff
vs.

DAVID D. KARR, et ai..;

Defendants

Case No. 9 Z-CIV-207

JUDGMENT ENTRY

Consistent with this court's entry issued simultaneously herewith in case no.12-C#V-

208, State of Ohio Departrrdent of Natural Resources vs. Nelda G. Thomas, et af., the court

hereby vacates the trial scheduled to commence In this matter on Wednesday,

December 11, 2013, at 8:30 a,m., and schedules oral argument on the motion of plaintiff

in this matter for leave to file an amended petition to appropriate flowage easement and

fix compensation filed November 8, 2013, to which defendant Karr and Ransbottom filed

their response on November 25, 2013, and pfaintifffi(ed its repEy on December 2, 2013, the

same to be heard in bat h matters simultaneously on Wednesday, December 19, 2013,

at 9:00 a.m.

^ DEC 0 3 2013 q

CERTIFICATE OF SERVICE^^ ^

I hereby certify that a copy of the foregoing Judgment Entry was issued by regular
U.S. mail to Frank J. R+wed, Jr., Esq., Scott D. Phillips, Esq., and Brian W. Fox, Esq.
(Attorrieys for Plaintiff), Bruce L. ingram, Esc{., Thomas H. Fusonie, Esa., Joseph R.
Miller, Esq., and Nlarthi G. Motley Rrevver, Esq. (Attorneys for Defendants Knapkes),
and Amy B. ikerd, Esq. (Attorney for Defendants Mercer Co. Auditor and Mercer Co.
Treasurer), at their respective addresses, on this „T„ day of December, 2013.

Exhibit B
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO
CIVIL [31VISION

STATE OF OHIO DEPARTMENT OF Case Na. 1 2-CtOla208
NATURAL RFSOtIRCES F L ^

Plaintiff ^ CJ:5^
vs. JAN 1:7 2014

JUDGMENT ENTRY ON
NELDA O. THOMAS, et al,, MOTION FOR LEAVE TO FILE

^^ ^W^an AN AMENDED PETITION
Defendants

This matter is before the court for decision on the motion for leave to file an

amended petition by piasntiff State of Ohio, Departmenfof Natural Resources (ODNR) filed

October 11, 2013. Defendants Nelda G. Thomas and Gale A. Thomas (Thomases) filed

their brief In opposition to the motion on October 31 ', 2013, On November 18, 2013, ODNR

flled a motion to set oral argument which the court granted by entry filed December 3,

2013. Oral arguments were heard on December 11, 2013, pursuant thereto.

By its motion, ODNR seeks to incarporate a ciear and accurate description of the

property taken which appropriately accounts for the scientific effects of the redesigned

spiiiway, that description being other than that set forth In Its original petition of the

boundaries ofithe floodwaters determined by a 2003 flood referenced by the Ohio Supreme

Court when It determined that ODNR was liable for damage to Thomases' caused by the

intermittent but inevitabiy recurring flooding of their property that resulted from the

construction of a nowwestern spiiiway on Grand Lake St. Marys in 1997. See State ex ret.

Doner v Zody, 130 Ohio St. 3d 446, 2011 -C)h€o-6117 ("Doner"). Thomases claim that

rather than seeking to amend its petition to "cure a defect or informaiity" in its original

petition, ODNR is seeking to be relieved from what the Supreme Court of Ohio found to be

its obiigatiens under the law with regard to the flowage easement it had taken on and over

the subject property, €For the reasons stated herein, the court finds said motion to be not

weii-taken and without good cause.

Exhibit C



ODNR vs. Nelda G. Thomas, at al., Page 2 Cass No.12-CIV-2Cl8
Jud ntent Entry on Motion for Leave to FIPe an Amended Petition

Specificaliy, based upon the evidence submitted through the sworn testimony of

George F, McMahon by affidavit and the exhibits attached thereto and the sworn testimony

of Thomas H. Fusonie by affidavit to which are attached ten exhibits, the court concludes

that to grant ODNR's motion and permit it to file an amended petition would be in conflict

with the DQa7er decision Issued by the Supreme Court of Ohio on December 1, 2011, as

well as Its subsequent contempt order decided December 6, 2012, in State ex rel Dorer

v. zahrirtger, 134 Ohio St. 3d 326, 2012 Ohio 5637,

As this court understands that Vtlrit issued in LToner, this court is required tcz;

1 determine the amount of ODNR's taking or the extent of the take for each of

the Relators in the Dorer matter, including Thomases, whose properties

have suffered continufng, persistent, frequent, and inevitable severe flooding

since the construction in 1997 of the spiilway on the western end of Grand

Lake St, Marys; and

2. convene a jury to assess the value of the flood easement taken, that being

based upon the value of the Relators' properties, in this case the Thomases'

property, before the 1997 take and its lesser value after the take.

Consistent with that order, this court has requfred that metes and bounds

desoriptiorts be made of the subject flowage easements which have been taken by ODNR

overthe Relators' properties, specifically Including the Thomases' property, in Doner, the

Supreme Court found that the evidence established by clear and convincing evidence that

construction of a new spillway on the western end of Grand Lake St. Marys and its lack of

lake level management was causing one-hundred-yearfiooding events every ten years on

Relators' properties, an example of which was the 2003 flood, the boundaries of which are

described in the metes and bounds description attached to ODNR's originai petition In this

cause. On the issue of the value of the take, the court has attempted to provide a neutral

forum for juries to access the value of that take based upon the testimony offered by the

property owners and expert appraisers for each party. FILED

JAN 9 ? 20i4
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flONFt vs. Nelda G. Thomas, at al., Fage 3 Case No.12-C1V-20s
Judgment Entry on Moticrrs for Leave to File an Amended Petitton

This court finds that the procedure it has adopted in the number of cases that have

been decided since the Doner decision has been consistent with and in compliance with

the Supreme Court's decisions, tnciuding the writ issued December 1, 2011. In DonBr, the

Supreme Court referenced R.C.. 163.05 as guidance to this court that its responsibility to

determine the extent of the take is to describe in sufficient detail the property interest taken

by its "nature, extent, and effect." ODNR has not sought to alter this procedure, Including

the use of a metes and bounds description of the 2003 flood boundary for each of the

subject easements values of which juries have assessed In eminent domain proceedings

commenced in this court as a result of the mandamus order issued by it In poner.

What ODNR now seeks, in effect, is for this court to vacate a portion of the flowage

easement as determined by the 2003 flood level boundary referenced by the Supreme

Court to be a one-hundred-year flood level which it found to have been recurring as

frequently as annually and generally not less often than every ten years. Furthermore,

ODNR would have this court fiimit the take to something other than a permanent and

perpetual easement to one that is instead temporary. What the Supreme Court has

determined that ODNR has taken without properly compensating the various relator

property owners are permanent flowage or flood easements on those propertles of the

relators, that is the right to flood those portions of the relators' properties that are subject

to perpetual, persistent, frequent, and inevitable severe flooding, the boundary of which is

evidenced by the 2003 flood teve3. In this case, it is this ricdht taken by ODNR encumbering

the Thomases' property that has decreased the property's value, How often ODNR makes

use of the permanent flowage easement may be within OClNR's control if it exercises more

effective lake level management; however, It does not reduce the extent of the take, nor

has It reduced or Iimited the right that the Ohio Supreme Court has determined that ODNR

has taken over the Thomases' properEy. If ODIVR desires to reduce the size of the

easement In this case below the 2003 flood level that the Supreme Court referenced in

determining that ODNR had taken a fiowage easement over the Thomases' property, it

may have to seek reiief In another forum other than this court which has determined the

„nature, extent, and effect" of the fiowage easement to be the EC" Dundary based

JAN 17 2014
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ODNR vs. Nelde G. Thomas, et ai., Page 4 Case Na.12-CiV-208
Judgment Entry on Motion for Leave to File an Amended Petition

upon the Doner decision which, until now, has been accepted as appropriate by ODNR.

If the court were to grant ODNR's motion to permit it to amend the description Qfthe

flowage easement it has taken to be something less than the boundary of the 2003 flood,

this court would be aiiowing ODNR to violate the Supreme Court°s contempt order iry the

floner matter Issued December 5, 2012, wherein ODNR was ordered "to complete all

appraisals on Relators' parcels for the 2003-flood-level cases within ninety (90) days and

to file all appropriation cases for these parcels within one hundred twenty (120) days. For

the remaining twenty (20) parcels that respondents claim they have not yet surveyed

because they involve flooding above the 2003 flood level, respondents are ordered to

institute declaratory Judgment actions in the Mercer County Common Pleas Court within

thirty (30) days to determine the legal rights of the parties for those parcels." This Supreme

Court order appears to affirm this coLirfi's position In describing the "nature, extent, and

e€fect" of the take by use of a rr;etes and bounds description of the boundary of the 2003

flood to sufficiently Identify for the jury Impaneled to assess the value of that take and for

the appraisers who testify with regard to their opinions of the value of the take to do so with

specificity.

In summary, the court concludes that ODNR is bound by the orders of the Supreme

Court in Doner, Including the contempt order; that ODNR Is collaterally estopped from

altering the descriptifln of the easement In an amended petition from that which it has

represented to the Supreme Court it has used to compiywdth its contempt orderin ®oner,

that It is bound bythe determination by the Ohio Supreme Court that the flowage easement

to be valued in this case Is from flooding that is frequent, severe, and persistent and is

therefore sufficient to constitute a take under law as determined by the Supreme Court In

Doner, and finally, nothing in Chapter 163 of the Ohio Revised Code authorizes an

amendment of the descriptien ofthe easement taken under these circumstances.

Based upon the foregoing, ODNR's motion for leave to file an amended petition to

appropriate flowage easement and to fix compensation filed October 11, 2013, is hereby

denied. This matter shall proceed to trial before a jury begirMlriiM^t)6, 2014, pursuant

JAN 17 2014

uFar.amr^kn^' r+,var „ara
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to this coart's schedulincJ entry filed simultaneously herewith.

This matfer shall come on for a status report by telephone on Friday, January 24,
2014, at 2:00 p.m., to be initiated by plaintiffs counsel pursuant to Notice of Assignment

filed January 3, 2014.

IT IS SO ORDERED.

Or"l LE D
JAN 17 2014

t RT9}d€N"t R CÔCO
G^IttA, UHiL3

CERTIi~'tGATE OF SERVtCE

I hereby certify that a copy of the foregoing Judgment Entry was issued by regular
U.S. mail to Scott D. Phillips, Esq., Frank J. Reed, Esq., Brian W. Fox, Esq. (Attorneys
for Plaintiff), Bruce L. ingram, Esq., Thomas N. Fusonio, Esq., Joseph R. Miller, Esq.,
and Martha C. Motley Brewer, Esq. (Attorneys for Defendants Thomas), and Amy B.
Ikerd, Esq. (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this l.^'`j`day of January, 2014.

MCc. CUY"d
F' ^"-^''1^

4.
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IN THE COURT OF COMMON PLEAS OF MERGER COUNTY, OHIO,
CIVIL DIVISION

STATE OF OHIO DEPARTMENT OF Case No. 12-CIV-206
NATURAL RESOURCES FILE

^4 ^^p

Plaintiff
FEB 12 2014vs,

JUDGMENT ENTRY ON
JERRY W. POWELL, et ai., ttDrimsc c°Mr-oroogcnu"lMOTt®N FOR LEAVE TO FiLE

AN AMENDED PETITION
Defendants

This matter is before the court for decision on the motion for leave to file an

amended petition by piaintiff State of 4hio, Department of Natural Resources (ODNR) flfed

January 15, 2014. Defendants Jerry W. Powell and Betty L, Powell (Powells) fiied their

brief In opposition to the motion on January 27, 2014.

By Its motion, ODNR seeks to Incorporate a clear and accurate description of the

property taken which appropriately accounts for the scientific effects of the redesigned

spilivuay, that descrfption being other than that set forth in Its original petition of the

boundaries of the floodwaters determined by a 2003 flood referenced by the t3hio Supreme

Court when It deterin3ned that ODNR was liable for damage to Powells caused by the

Intermittent but inevitably recurring flooding of their property that resulted from the

construction of a new western spillway on Grand Lake St. Marys in 9997, See State exrel.

Donor vZody, 130 Ohlo St. 3d 446, 2014-ahio-6117 ("E3onet"). Powells claim that rather

than seetcing to amend Its petition to ;`cure a defect or informality" in lts original petition,

ODNR Is seeking to have this court reverse the dectsion of the Ohio Supreme Court which

found cDDNR's obligations under the law to compensate the relator property owners,

Including piaintiffs, for the flowage easement it had taken on and over the subject property

and to conti-adict the court's contempt order filed December 5, 2012, and allow ODNR to

contravene Its Second Notice of Compliance with that contempt order filed April 12, 2013,

For the reasons stated herein, the court finds said motion to be not kiveii-taken and without

good cause.

Exhibit D
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Specificaiiy, based upon the evidence submitted through the sworn testimony of

George F. McMahon by affidavit aiid the exhibits attached thereto and the sworn testimony

of Thomas H. Fusonie by affidavit to which are attached thirteen exhibits, the court

conciudes that to grant ODNR's motion and permit It to file an amended petition would be

In confiict with the Uoner declsion Issued by the Supreme Court of Ohio on December 1,

2011, as well as Its subsequent contempt orderdecided December 5, 2012, In State exrel.

Donor v. 2'ehrfrrger, 134 Ohio Sfi, 3d 326, 2012 Ohio 6637.

As this coui'f understands that Writ issued in Donor, this court Is required to:

I. determine the amount of ODNR's taking or the extent of the take for each of

the Relators in the Daner matter, inciuding Powells, whose properties have

suffered continuincd, persistent, frequent, and Inevitable severe flooding since

the construction in 1997 of the spiiiway on the western end of Grand Lake St,

Marys; and

2, convene a jury to assess the value of the flood easement taken, that being

based upon the value of the Relators' properties, in this case the Powells'

property, before the 1997 take and its lesser value after the take,

Consistent with that order, this court has required that metes and bounds

descriptions be made of the subject fiowage easements which have been taken by ODNR

over the Relators' properties, specificaiiy inciuding the Powells' property. in Donor, the

Supreme Couit found that the evidence established by clear and convincing evidence that

construction of a newspiiiwayon the western end of Grand Lake St. Marys and its lack of

lake level managemsntwas causing one-hundred-yearfiooding events every ten years on

Relators' properties, an example of which was the 2003 flood, the boundaries of which are

described in the metes and bounds description attached to ODNR's originai petiimtnEiD

cause, On the issue of the value of the take, the court has attempted to provide a neutral

forum for juries to access the value of that take based upon the testimony off^^^ b^'th^^^^

{^esiCER^io,tINA O?l101,^ cquRrB
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property owners and expert appraisers for each party.

This court ftnds that the procedure it has adopted In the number of cases that have

been decided since the Donor decision has been consistent with and In compliance with

the Supreme Court's decisions, Including the writ issued December 1, 2011. In Donor, the

Supreme Court referenced R.C.163.fl5 as guidance to this court that Its rasponsibillty to

determine the extent of the take is to describe In sufficient detail the property fnterest taken

by its "nature, extent, and effact." ODNR has not sought to aiterthis procedure In ODNR v.
Thomas, this court's case number 12•Cl'V-208 and now In this case, of using of a metes

and bounds description of the 2003 flood boundary for each of the subject easements

values of which juries have assessed In eminent domain proceedings commenced In this

court as a result of the mandamus order lssued by It In Donor until recently.

What ODNR now seeks, In effect, is for this court to vacate a p4rtlon of the flowage

easemen€ as determined by the 2003 flood level boundary referenced by the Supreme

Court to be a one-hundred-year flood level which it found to have been recurring as

frequently as annually and generally not less often than every ten years. Furthermore,

ODNR would have this court limit the take to something other than a permanent and

perpetual easement to one that is Instead temporarys What the Supreme Court has

determined that ODNR has taken without properly compensating the various relator

property owners are permanent flowage or flood easements on those properties of the

relators, that is the right to flood those portions of the relators' properftes that are subject

to perpetual, persistent, frequent, and inevitable severe flooding, the boundary of which Is

evidenced by the 2003 flood level. In this case, It Is this right taken by OC>NR encumbering

the Powells' property that has decreased the property's value, How often ODNR makes

use of the permanent flowage easement may be within ODNR's control if it exercises more

effective lake level management; however, it does not reduce the extent of the take, nor

has it reduced or Ilmited the right that the Ohio Supreme Court has determined that ODNR

has taken over the Pvvval(s' property. If ODNR desires to reduce the size of fi^it-
S t

In this case below the 2003 flood level that the Supreme Court referenced in determinin `\O1"

that ODNR had taken a flowage easement oveo'the Poweiis' property, It may ^% usaa
, ,.

U.R )r/^,^•
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reiief In another forum otherthan this court which has determined the °`nature, extent, and

effecr of the flowage easement to be the 2003 flood boundary based upon the Doner

decision which, until now, has been accepted as appropriate by ODNR.

If the court were to grant ODNR's motion to permit It to amend the description of the

flowage easement It has taken to be something less than the boundary of the 2003 flood,

this court would be allowing ODNR to violate the Supreme Court's contempt order #n the

Doner matter issued December 5, 2012, wherein ODNR was ordered "to complete ail

appraisals on Relators' parcels for the 2003-flood-levei cases within ninety (90) days and

to flle all appropriatidn cases for these parcels within one hundred twenty (120) days. For

the remaining twenty (20) parcels that respondents ciaim they have not yet surveyed

because they irtvolve flooding above the 2003 flood level, respondents are orctered to

institute decfaratary-judgment actions In the Mercer County Common Pleas Court within

thirty (30) days to determine the legal rights of the pariles for those parcels." This Supreme

Court order appear•s to affirm this court's position In describing the "nature, extent, and

effect" of the take by use of a metes and bounds description of the boundary of the 2003

flood to sufficiently identify for the Jury impaneied to assess the value of that take and for

the appraisers who testify with regard to their opinions of the value of the take to do so with

specificity.

In summary, the court concludes as It did In Thomas that ODNR Is bound by the

orders of the Supreme Court in Donor, Including the contempt order; that ODNR is

collaterally estopped from altering the descriptlon of the easement in an amended petition

fram that which it has represented to the Supreme Court it has used to comply with lts

contempt order In Doner; that it Is bound by the determination by the Ohio Supreme Court

that the flowage easement to be valued in this case is from fiooding that Is frequent,

severe, and persistent and Is therefore sufficient to constitute a take under law as

determined by the Supreme Court In Doner; and finaily, nothing in Chapter 163 of the Ohio

Revised Code authortzes an amendment of the description of the easement ta^^r^^^

these circumstances. ^^^

FC-B 1 `l t^Ui4
^,.
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Based upon the`foregoing, ODNR's motion for leave to file an amended petitlon to

appropriate flowage easement and to fix compensation filed JanLtary 15, 2014, Is hereby

denied.

IT IS $0 ORDERED.

ORTIFICAT'E {3F SBRV[CE

I heroby certify that a copy of the foregoing Judgment Entry was Issued by regufar
U.S. mail tv Scott D. Phillips, Esq>, Frank J. Reed, Esq., Brian W. Fox, Eaq. (Attorneys
for Piaintiff), Bruce L. Ingram, Escf., Thomas H. Fusonis, Esq., Joseph R. Miller, Esq.,
and Martha C. Motley 8rewer, Esq. (Attorneys for Defendants Thomas), and Amy B.
Ikerd, Esq. (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this jjt'^ay of February, 241 4.

I(e '- TarGc ^arove,(L

xcll corw

r-[LED
t °^ 2I11^ ^'FCB
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JUDGES

JOHN R. WII.I,AMOWSKI,
PRESlpING JUDEiE

RICHARD H. ROGERS,
ADMINISTRATIVE .1UAC•E

STEIIHEN R. SHAW

VERNON L. PRESTON

GREGORY B. MILLER,
COURT ADMINISTRATOR

Mr. Scott D. Pliillips, f;sq,
Frost Brown 'I'odd, T,7,C
9277 Centre Pointe Drive - Suite 300
West Chester, OH 45069

February 13, 2014

COUNTIES IN DISTRICT

ALLEN MARION
AUGLAIZE MERCER
CRAWFORD PAULDING
DEFIANCE PUTNAM
HANCOCK SENECA
HARDItV 6HELBY
HENRY UNION
LOGAN VAN WERT

WYANDOT

SUSAN M. PRUETER,
ADMINiSTRATIVE COUNSEL

Re: CASE NO. 10-13-18
,S`7",4 TE, OF 01110 L^'X. REL JEANA, ICARR RE V[?CA B.LE TR UST, EI' A.L.,
RELA T().KS APPI;LL.EES, V. JA1VlF,3" ZEHRXNGE.IZ, ET AL.,
.di.ES'1'O.1V_D.L1Y7',S -AI'^'.^LLAlir?'S.

To all Parties:

You az•e hereby iiotified that the above referenced case is assigned for oral argu€nent or to be subnaitted
witliout oral argunient, on the following date;

Tuesday, March 18, 2014 at 10:00 A.M.
Third District Court of Appeals

204 North Main Street, Lirraa, Ohio 45801

I'he panel of Judges hearing this matter will be posted on the Cou€l's web site at least fourteen days
p€•ior to the date of argument. Sup.R. 36.1.

Local Rule 13 - all requests for oral argunient must be received in wa•iting at the office of the Third
District Court of Appeals, 204 North Main Street, Lima, Ohio 45801, by March 7, 2014. Failure to
tiniely notify the Court in writing of a party's intent to present oral argtt€nent shall constitute a waiver of
oral a€•gtiment.

Very truly yours,

Gregor
Cotart Administrator

Notices sent to: Clerk- of Caurts
Scott A. Phillips
Thomas H. Fusonie

ffi4Ixtr ApPeZXafie ^ElYzfxi+rt

204 NORTH MAIN STREET

L1MA, (7Hfo 45$01-4462

PHONE (419) 223• 1881

FAX (419) 224-3828

N!W W.THIRP.IIOURTS.BTATE.OTI.1.3S
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IN THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO
CI1/!L biV1SIC)N

STATE OF OHIO DEPARTMENT OF
NATURALRESOURCES

Plaintiff
VS.

TIMOTHY A. KNAPKE, et al,,

Defendants

Case No. 12-C1Vr209

F ^ED ^^
MAR 0 7 2014 JUDGMENT ENTRY ON

MOTtt)N FOR LEAVE TO FILE
^EIIcER co.cuRrs AN AMENDED PETITION

CEE1PlA, QEiJO

This matter is before the court for decision on the motion for leave to file an

amended petition by plaintiff State of Ohio, Department of Natural Resources (fJDNR) filed

December 11, 2013. Defendants Timothy A. Knapke and Ashleigh L. Knapke (Knapkes)

filed their brief in opposition to the motion on.December 20, 2013.

By its motion, ODNR seeks to incorporate a clear and accurate description of the

property taken which appropriately accounts for the scientific effects of the redesigned

spi(iway, that description being other than that set forth in its original petition of the

boundaries of the fioodwaters determined by a 2003 flood referenced by the Ohio Supreme

Court when it determined that ODNR was liable for damage to Knapkes caused by the

intermittent but inevitably recurring flooding of their property that resulted from the

construction of a new western spillway on Grand Lake St, Marys in 1997. See State ex rel.
Doner vZocly, 130 Ohio St. 3d 446, 2011-ohio-6`(17 (°Donet"). Knapkes claim that rather

than seeking to amend its petition to "cure a defect or informality" in its original petition,

ODNR is seeking to have this court reverse the decision of the Ohio Supreme Court which

found ODNR's obligations under the law to compensate the relator property owners,

including plaintiffs, #orthe flowage easement it had taken on and over the subject property

and to contradict the court's contempt order filed December 5, 2012, and allow ODNR to

contravene its Second Notice of Compliance with that contempt order filed April 12, 2013.

For the reasons stated herein, the court finds said motionto be not we!!-taken and without

good cause.

Exhibit F
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Specifically, based upon the evidence submitted through the sworn testimony of

George F. McMahon by affidavit and the exhibit attached thereto with appendix and the

sworn testimony of Thomas H. Fusonie by affidavit to which are attached twelve exhiblts,

the court concludes that to grant ODNR's motion and permit it to file an amended petition

would be in conflict with the Doner decision issued by the Supreme Court of Ohio on

December 1, 2011, as well as its subsequent contempt order decided December 5, 2012,

in State ex re1. Dorter v. Zehringer, 134 Ohio St. 3d 326, 2012-Ohio-5637.

As this court understands that Writ issued in Doner, this court is required to:

1. determine the amount of ODNR's taking or the extent of the take for each of

the Relators in the Donermatter, including Knapkes, whose properties have

suffered continuing, persistent, frequent, and inevitable severe flooding since

the constructlon in 1997 of the spillway on the western end of Grand Lake St.

Marys; and

2. convene a jury to assess the value of the flood easement taken, that being

based upon the value of the Relators' properties, in this case the Knapkes'

property, before the 1997 take and its lesser value after the take.

Consistent with that order, this court has required that metes and bounds

descriptions be made of the subject flowage easements which have been taken by ODNR

over the relators' properties, specifically including the Knapkes' property. In Doner, the

Supreme Couafifound that the evidence established by clear and convincing evidence that

construction of a new spiflway on the western end of Grand Lake St. Marys and its lack of

lake level management was causing one-hundred-year flooding events every ten years on

Relators' properties, an example of which was the 2003 flood, the boundaries of which are

described in the metes and bounds description attached to ODNR's original petition in this

cause. On the issue of the value of the take, the court has attempted to 1v'd e utra4

forum for juries to access the value of that take based upon the testimo^ the

MAR 0 7 2014
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property owners and expert appraisers for each party,

t --.

Case No.12-GlV^209
Petition

This court finds that the procedure it has adopted in the number of cases that have

been decided since the Doner decision has been consistent with and In compliance with

the Supreme Court's decisions, including the writ issued December 1, 2011. In Doner, the

Supreme Court referenced R.C. 163.05 as guidance to this court that its responsibility to

determine the extent of the take is to describe in sufficient detail the property interest taken

by its "nature, extent, and effect.° The court has previously issued decisions on motions

by ODNR to alter this procedure in ODNR v. Thomas, this court's case number 12-CIV-

208, and in ODNR v. Powell, this court's case number 12-C1V-200. In this case, ODNR

again seeks to avoid the use of a metes and bounds description of the 2003 flood

boundary for the flowage easement it has taken on Knapkes' approximately 124 acres of

farm ground, the value of which flowage easement a jury will assess in these eminent

domain proceedings in this case.

What ODNR now seeks, in effect, is for this court to vacate a portion of the flowage

easement as determined by the 2003 flood level boundary referenced by the Supreme

Court to be a one-hundred-year flood level which it found to have been recurring as

frequently as annually and generally not less often than every ten years. Furthermore,

ODNR would have this court limit the take to something other than a permanent and

perpetual easement to one that is Instead temporary. What the Supreme Court has

determined that ODNR has taken without properfy compensating the various relator

property owners are permanent flowage or flood easements on those properties of the

relators, that is the right to flood those poilions of the relators' properties that are subject

to perpetual, persistent, frequent, and inevitable severe flooding, the boundary of which is

evidenced by the 2003 flood level. In this case, it is this right taken by ODNR encumbering

the Knapkes' property that has decreased the property's value. How often ODNR makes

use of the permanent flowage easement may be within ODNR's control if it exercises more

effective lake level management; however, it does not reduce the extent of the take, nor

has it reduced or limited the right that the Ohio Supreme Court has determined that ODNR

has taken over the Knapkes' property. !fi ODNR desires to reduce theFzi f ement

MAR 0 7 2014
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ODNR vs. Timothy A. Knapke, et al., Page 4 Case No. 92-CIV-209
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in this case below the 2003 flood level that the Supreme Court referenced in determining

that ODNR had taken a flowage easement over the Knapkes' property, it may have to seek

relief in another forum other than this court which has determined the "nature, extent, and

effect" of the flowage easement to be the 2003. flood boundary based upon the poner

decision which, until now, has been accepted as appropriate by ODNR.

If the court were to grant ODNR's motion to permit it to amend the description of the

flowage easement it has taken to be something less than the boundary of the 2003 flood,

this court would be allowing ODNR to violate the Supreme Court's contempt order in the

Doner matter issued December 5, 2012, wherein ODNR was ordered "to cot-nplete all

appraisals on Relators' parcels for the 2003-f#ood-ievei cases within ninety (90) days and

to file all appropriation cases for these parcels within one hundred twenty (120) days. For

the remaining twenty (20) parcels that respondents clalm they have not yet surveyed

because they involve flooding above the 2003 flood level, respondents are ordered to

institute declaratory-judgment actions in the Mercer County Common Pleas Court within

thirty (30) days to determine the Jegal rights of the partiesfor those parcels." This Supreme

Court order appears to affirm this court's position in describing the "nature, extent, and

effect" of the take by use of a metes and bounds description of the boundary of the 2003

flood to sufficiently identify for the jury impaneled to assess the value of that take and for

the appraisers who testify with regard to their opinions of the value of the take to do so with

specificity.

In summary, the court concludes as it did in Thomas and in Poweld that ODNR is
bound by the orders of the Supreme Court in Doner, including the contempt order; that

ODNR is collaterally estopped from altering the description of the easement in an amended

petition from that which it has represented to the Supreme Court it has used to comply with

its contempt order in aoner; that it is bound by the determination by the Ohio Supreme

Court that the flowage easement to be valued in this case is from flooding that is frequent,

severe, and persistent and is therefore sufficient to constitute a take under law as

determined by the Supreme Court in floner; and finally, nothing in Chapter 63 of the Ohio

Revised Code authorzss an amendment of the description of the^a^^3^t en under

MAR 0 7 2014 ^"
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these circumstances.

Based upon the foregoing, ODNR's motion for leave to file an amended petition to

appropriate flowage easement and to fix compensation filed December 11, 2013, is hereby

denied,

IT IS SO ()RDEREID,

F I L E LF'J*' 6hq
MAR 0 7 2014

FtERC^R G^L COURT$

CERTIEICA7E OF SERVICE

I hereby certify that a5ppy of the foregoing Judgment Entry was issued by regular
U.S. mail to Scott D. Phillips, Esq., Frank J. Re^d, ^sq., Brian W. F®x, Es^s.(Attqrneys
for Plaintiff), Bruce L. ngrdm, Esq., Thomas H. Ft,ls'anie, Esq., Joseph R. Miller, Esq.,
and^artha C. Mott^y Brewer, Esq. (Attorneys for Defendants Thotnas), and Amy B.
tke r̂^d, Esq, (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this ^ day of March, 2014.

xct COURT r' .*
63e s

c. `^ a. C.4, d ce1^
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IN THE COURT OF COMMON PLEAS OF lilIERCER COUNTY, OHIO
C11ii1, DIVISION

STATE OF OHIO DEPARTMENT OF Case No. 12-C1V-206
NATURAL RESOURCES

Plaintiff ^ ^ ^ ' ^

vs. MAR 12 2014
JUDGMENT ENTR1(- DECISltJN ON

JERRY W. POWELL, et aL, - MOTION TO EXCLUDE EVIDENCE
Rs^ftcEti1-^'" RK O F couRrs

Defendants cEi!lA or!!a

This matter is before tiie court for decision on motion of defendants Jerry W. Powell
and Betty L. Powell, Trustees of the Powel( Living Trust; and Paul A, Agnello and Rhonda
E. Powell, Trustees of the Agnello Trust (Powells) to exclude George Mc9Viahon, Bryan
Smith, and Lance Brown as witnesses and to exclude related testimony and documents
filed February 10, 2014. The State of Ohio Department of Natural Resources (ODNR) filed
their memorandum in opposition to Powells' motion to exclude evidence on February 25,
2014. Psawells filed their reply on March 7, 2014.

Pov,relis have filed their motion pursuant to Evid,R, 402, 403, 602, 701, and 801, as
well in reliance on the court's inherent authority, claiming that this evidence that ODNR
intends to present at trial and to which it objects is contrary to prior determinations of the
Supreme Court of Ohio, prior rulings of this court in this matter and others, and prior judicial
admissions of ODNR. ODNR claims that the evidence it intends to present at trial and that
Powelis seek to exclude is relevant and material to the value of the easement it has taken
and which a jury yet-to-be convened in this case must assess by determining the difference
between the pre- and post-appropriation fair market values of Powells' property; is
consistent with this court's decision denying ODNR's motion for leave to file an amended
petition that it must appropriate the easeTent on Powells' property to the extent of the
2003 flood elevation level; and finally, because ODNR's opinion as to the value of the
flowage easement does not constitute a judicial admission. In their reply, Powelis claim
that by this evidence, ODNR is identifying and valuing a new and different taking that
contradicts the Supreme Court of Ohio's decision and writ issued in State ex rel. Doner v
Zody, 130 Ohio St.3d 446, 2411-Ohio-6117 (Doner); that contradicts this court's prior jury
instructions in other eminent domain proceedings already heard by this court for other
cases initiated by ODNR pursuant to the writ issued in Donor; and that will result in
inconsistent and unfair verdicts among the various Doner relators.

Exhibit G
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Judgment Entry-Deciston on Motion to Exclude Evidence

1 •i

'The evidence Powells seek to exclude includes the testimony of Bryan Smith, a
State of Ohio registered professional surveyor; the testimony of George McMahon, a
hydrologist; and the testimony of Lance Brown, a professional appraiser. Poweils also
seek to exclude any related testimany 'and documents concerning the testimony of these
three witnesses.

Although Powells' arguments may have some merit, the representations of ODNR
as to the substance of and purpose of the testimony of these three witnesses establish that
the court should at least consider any proposed testimony and evidence that ODNR may
offer from these three witnesses to determine whether what Powel(s seek to exclude is
relevant and material to the value of the take which is what the impaneled jury will be
instructed to assess. ODNR claims and Powells do not deny that Powells have not
conducted discovery depositions of these three proposed witnesses, and therefore, what
Powells anticipate may be the testimony of each of these three witnesses may be different
from what they now believe it to be, and some or all of the testimony of each of the
witnesses may be subject to exclusion at;fhe appropriate time. However, without being
able to review the proposed testimony of any of the three witnesses PowePis seek to
exclude beyond their affidavits, the court is unable to determine that the testimony sought
to be excluded is not relevant and material to the issue of the valuation of the take
consistent with Doner and this court's prior orders in this case and those of other Doner
relators.

Based upon the foregoing, the court finds that Powelis' motion to exclude the
testimony of George McMahon, Bryan Smith, and Lance Brown as witnesses and to
exclude related testimony and documents at trial is presently without good cause, and it
is therefore hereby denied.

This matter shall come before the court for a status report by teiephone on
Thursday, March 1 3, 2014, at 3.30 p.m., concurrently with the telephone conference
scheduled in related matter ODNR v Thomas, Case No. 12-GIV-205, during which it shall
be the intention of the court to determine how the parties intend to proceed so that this
matter may be rescheduled for trial since, with ' ihe filing of the motion to exclude by Powells
on February 10, 2014, nine days prior to When the jury trial was scheduled to commence
on February 1 9, 2014, the court necessarily vacated the trial. The court desires to re-
establish an appropriate trial date or otherwise assign the matter for further proceedings
as counsel may deem apprfilt^, Li yng: additional discovery.

^

IT IS SO ORDERE®:MAR 12 2084^`^

^,-,^t----._ '`^^ESCrftca.cLEA ^toF COUAas Jeffrey R. I ahn Judge
CELINA, OHIO
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Judgment Entry was issued by regular
U.S, mail to Scott D. Phillips, Esq., Frank J. Reed, Esq., Brian W, Fox, Esq. (Attorneys
for Plaintiff), Bruce L, Ingram, Bsq., Thornas H. FusoniQ, Esq., Joseph R. CUliller, Esq.,
and Martha C. Brewer Motley, Esq. (Attorneys for Defendants Thomas), and Amy B.
tkerd, Esq. (Attorney for Defendants Mercer County Auditor and Mercer County
Treasurer), at their respective addresses, on this .131'oday of March, 2014.

ck ^acoun

F I L E ru
MAR 12 2014

6SERCEB CoF CoURrs
cEatPaA, OFttO
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