
01

IN THE SUPREME COURT OF OHIO

CINCINNATI CITY SCHOOL Supreme Court Case No. 2013-1426
DISTRICT BOARD OF EDUCATION, .

r^• ^^r•,^' •^^^ w^,^•9 r^
.i^,i'.,^t,•^ ...?i' t^ji^

V.

JOSEPH W. TESTA, TAX
COMMISSIONER OF OHIO, et al.

Appellees.

LIST OF ADDITIONAL AUTHORITIES RELIED UPON DURING ORAL ARGUMENT OF
APPELLEE CITY OF CINCINNATI

David C. Olson (0005597)
(COUNSEL OF RECORD)
IvTatthew C. Blickensderfer (0073019)
Frost Brown Todd LLC
3300 Great American Tower
301 East Fourth Street
Cincinnati, Ohio 45202
Phone: (513) 651-6800
Facsimile: (5131) 651-6981
dolsonCq,,fbtlaw.com
tnblickensderfer(@fbtlaw:conz

Daniel J. Hoying (0079689)
Assistant General Counsel
Cincinnati City School District
2651 Burnet Avenue

Cincinnati, Ohio 45219

Phone: (513) 363-0114

Facsimile: (513) 363-0055
hoyingd@cps-kl2.org

COUNSEL FOR AI'PELLANT
CINCiNNATI CITY SCHOOL
DISTRICT BOARD OF EDUCATIOIN

Appellant,
On Appeal from the Board of Tax Appeals

s __... .. .. .... :.:v ._ ;.^

n. ;

Mike DeWine (0009181)
Attorney General of Ohio
Daniel W. Fausey (0079928)
(COUNSEL OF RECORD)
Assistant Attorney General
30 East Broad Street, 25th Floor
Columbus, Ohio 43215
Plione: (614) 466-5967
Facsimile: (614) 466-8226
daniel,fausey(q'^ohioattorneygenerat.gov

COUNSEL FOR. APPELLEE JOSEPH W.
TESTA, OHIO TAX COMMISSIONER

Richard S. Lovering (0022027)
(COUNSEL OF RECORD)
Jonathan T. Brollier (0081172)
Bricker & Eckler LLP
100 SouthThird Street
Columbus, Ohio 43215
Phone: (614) 227-2300
Facsitnile: (614) 227-2390
riovering@bricker.com
jbrollier@bricker.com

COUNSEL FOR APPELLEE CITY OF
CINCINNATI

7452794vi



LIST OF ADDITIONAL AUTHORITIES

Pursuant to Supreme Court Rule of Practice17.08, Appellee City of Cincinnati gives

notice that it may rely upon the following additional authority, which wasissued after the

Appellee filed its Merit Brief, during the June 24, 2014 Oral Argument of this case:

Cily of Cincinnati v. 7esta (March 6, 2014), BTA No. 2011-143 - 2011-148, 2014 Ohio Tax
LEXIS 1538

A copy of this additional authority is attached for the Court's convenience:

bmitted,

Ric ard S. Lovering (0022027)
(C UNSEL OF RECORD)
Jonathan T. Brollier (0081 172)
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43215
Phone: (614) 227-2300
Facsimile: (614) 227-2390
rlcwering@bricker.com
jbrollier czbricker.corn

COUNSEL FOR APPELLEE CITY OF
CINCINNATI

7452794:



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing List ofAdditioncrl Authorities Relied Upon

During Oral Argument of Appellee City of * Cincinnati was served this date upon the following:

David C. Olson, Esq.
Matthew C. 13l ickeilsderfer, Esq.
Frost Brown Todd LLC
3300 Great Arnerican Tower
301 East F ourth Street
Cincinnati, Ohio 45202

-and-

Daniel J. Hoying, Esq.

Assistant General Cunsel
Cincirrnati City School District
?651 Burnet Avenue
Cincinnati, Ohio 45219

Counself,br Appellant
C,'-inciamati City &hool

District Board of Education

Mike DeWine, Esq.
Attorney General of Ohio
Daniel W. Fausey, Esq.
Assistant Attorney General

30 East Broad Street, 25th Floor
Columbus, Ohio 43215
Counsel for Appellee Joseph W.
Testa, Ohio Tax Commissioner

via regular U.S. mail, postage prepaid, th

74>2794v1



011I0 BOARD OF TAX APPEALS

City of Cinciiznati;

vs.

Appellant,

Joseph W. Testa, Tax Commissioner
of Oliio,

Appellee.

APPEARANCES:
For the Appellant

) CASE NOS. 2011-1 43
) throEigh2011-148

)
) (REAL 1'RO;;'EIZ'.I'Y TAX EXEMPTION)

)
) DECISION AND ORDER

)
)
)
)

- Jolin P. Curp
City of Cinciizilati Solicitor
Seati S. Stider
Tecrance A. Ncstor
Assistant City Solicitors
Room 214, City I-1all
801 Plun7 Street
Cincinnati, Ohio 45202

For tEae Appellee - Michael DeWine
Attoi-i3ey General of Ohio
T.7anie] W. rausey
Assistant Attorney General
30 East T3road Street, 25th Floor
Col0mbus, Ohio 43215

For the Coinplainant - Paul A. Macke, pro se
7208 Wesselitian Road
Cleves, Ohio 45002

_ Entered NIAR 0 6 201t

Nr. Williarzison, Mr. Joktrendt, azid Mr. Harbarger concur,

Appellant appeals six final determinations of the Tax Coini-nissioner

wherein he denied exemption from real property taxation for six golf courses owned

by the appellant (`.`tlie City") and located in I-Iariiilton County, Ohio, for tax years 2010



and thereafter.' We proceed to consider the matters tApon the notices of appeal, the

statutor-y transcripts certified by the commissioner, the record of the hearing before

this board ("H.I2.."), and the parties' briefs.

These iuatters emanate fi•orn iinal deterni inations of the coina-nissioner in

which he denied exemption to the subject properties in respotlse to z complait7t agairast

the continried exeanption of real property frorn taxation filed by Paul A. Macke, thc

owner of several other golf courses near the srzbject properties. As explained in the

final determinatiozis, the subject golf course.s, while owned by the City, are operated

by Billy Casper Golf Management, Inc. (`°I3CG"), a for-profit corporation, pursuant to

a management coritract. The cornmissioner found the courses were not entitled to

exemption under R.C. 5709.08, Which exernpts "<public property used exclusively for a

public purpose," because BCG occupies and uses the subject proper-tzes to make a

profit, and, in doing so, competes with similar, private enterprises. The City appealed

all six final deter3ninations, arguing that the fact that the properties are not leased to

BCG inalces these situatiqns distinguishable from cases Whex-e excrnption. was denied,

that no utzt'air coinpetitive advantage exists, that the relationship between it and uC G

is that of principal-agerat, and that the "xnanaged cor-npetitian" created by its contract

with BCG does not serve private interests.

- At-this board's hearizag, the City presented the testiiiiQny of Christopher

A. Bighain, Director of Recreation for the city of Cincinnati,,Steve Pacella,

Superintendent of Adz^-iinistrative Services for the Cincinnati Recreation Cotnrnission5

and Joseph Livingood, Senior Vice President of BCG, who testified regarding the

operation of the golf courses and the relationship between the City and $CG.

Specifically, the comm>ssi<mP). denind exefflptioti of parcel t:u;l,bers 1 I11.-0004-000 I-90 and I(1-
0002-0Ut)2-n0 (Avon Fields Galf Covrse); I82,0003-000?-90 and 182-0003-0011-90 (Duiiha;ii Gots
Course); 015-0003-0004-90 (Reeves Gnlf Course); 570-0040-023-90, 570-0040-0355-90, 570-0040-
0408-90, 570-0050-0072-90, 570-0040-0407-90, 570-0040-0232-90, 570-0040-0229-90, 570-0050-
0073-90, 570-0040=0230-90, 570-0040-0407-90, 570-0040-0228-90, 570-0040-0028-90, 570-0040-
0406-90, 570-0040-0403-90, and 570-0040-0105-90 (Neumaiatx Golf CorFrse); 550-0163-0010-00 and
550-0152-0003^90 (Woodland Golf Couise); and 590-01I0-0001-00 and 590-0I21-0001-.90
(Glenview Golf Course).
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In our review of this matter, we are rnindful that the findings of the "1"ax

Coknmissioner are presumptively valid, Alcan Aluminum Corp. v. Limbach (1989), 42

Ohio St.3d 121. Corisequently, it is incurnbent upon a taxpayer challenging a

determination of the coznxnissioner to rebut the presumption and to establish a clear

right to the requested relief, 1Belgrade Gardens v, Kosydar (1974), 38 Ohio St.2d 135;

ltlidwest Transfer Co. v. Porterfield (1968), 13 Ohio St.2d 138, Ii1 this regard, the

taxpayer is assigned the burden of showing in vvhat manner and to what extend the

conxznissioner'sdetermination is in error. Federated Dept. Stores, Inc. v. Lindley

(1983), 5 Ohio St.3d 213.

Because this matter involves the exemption of real property, we are also

mindful that the rule in Ohio is that all real property is subject to taxation. R.C.

5709.01. Exeinption froin taxation is the exception to the rule. Seven Mills Schools v.

Kinney (1986), 28 Ohio St.3d 186, The burden of establishing that real property

should be exempt is on the taxpayer< Exemption statutes must be strictly cozistrued.

An7. Soc. for Metals v. Lirnbach ( 1991), 59 Ohio St.3d 3 8; Faith Fellowship Ministries,

lnc, v. L irnbach ( 1987), 32 Ohio St.3d 432; Willys-Overland Motors, Inc. v. Evatt

(1943), 141 Ohio St. 402. However, such construction inust also be reasonable. In re

Tstate ofIvforgan v. Bowers ( 1962), 173 Ohio St, 89.

The City seeks exetnpt.ion under R.C. 5709.08. 'fhe requirements to

qualify for an exemption thereunder are as follows: (1) the property "must be public

=property, (2) it must be used for a public purpose, and (3) the use must be exclusively

for a public purpose," Columbus City School .l7ist. Bd. of Edn. v.Zaino (2001), 90

Ohio St.3d 496, 497. The cotirt explained the application of these requirements where

a private entity is also involved, in City o,f'I^'arma Meights v. Wilkins, 105 Ohio St.3d

463, 2005-Ohio-2818:

"We have said in past cases that 'whenever public
property is used by a private citizen for a private purpose,
that use generally prevents exemption.' Whitehouse v.

Tracy (1995), 72 Ohio St3d 178, 181, ***. The rule
explained more than 30 years ago remains trLie today:

3



`Wlie^i "." private enterprise is given the opporttinity to
occupy piibiic property in part and make a profit, even
thougla in so doing it serves not onIy the public, but the
public interest and a public purpose,' the property no
ic)FIger i-rieeLs tne R.C. 5709.i1is requireinent that the
property be `used exclusively for a public purpose.'
Cleveland v, Periz (1972), 29 Ohio St.2d 161, 166 ** *
(holding that areas of a city-owned airport that were
leased to private entities for commercial enterprises were
not exeinpt frorrz real property taxes)." Id. at J(I2.

In that case, the court affirmed this board's decision denying exenlption under R.C.

5709.08 of a city-owned icc.;. rink leased to a third-party private enterprise, noting that

the tliird party's use of the property "was not consistent with the text of or purposes

underlying R.C. 5709.08, which is designed to help governxnental bodies rather thaii

private coinniercial interests." Id. at T14. The court rejected the city's argumellt that

the goal of leasing to a thixd party "development and .managernent firm" was "the

public--spirited one of providing a better ice-skating facility for the benefit of area

residents," given this board's findiiig that the third party -firi-n leased the property with

a view to profit. I'd. at TIi 5.

`l'Iie ootnznissioner argues that Partra Heights is dispositive in this

ma.tter. The City argues that the facts of these znatters are distinguishable, because

k3CG does not lease the-subject properties froin the City, but;'ratlzer, nlerely enjoys a

"non-exclusive riglzt to occupy the courses.'° City Post-Hearing Reply Brief at 3.

Indeed, the City notes tha.t testirnozxy at this board's hearizig dernonstrates that the City

intentionally did.not lease the property to BCG in order to retain: control over the

properties. H.R. at 34. I-Iowever, the coinmissioner rzotes that, under the terins of the

management agreemeiit, BCG has exclusive responsibility and control over the areas

within the boundaries of'the golf courses. II.R., Ex. D. at 609.

We find the lack of a Iease, and the terins ot'the ixiat,agei7eent cot,tract,

sufficiently distinguish these inatters .Crozn Parma Heights. The City continues to

exercise significant authority over the subject golf courses through the Cincinnati

Recreation Commission ("CRC"), iiacIudifag the right to enter the properties at any
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tiine, to approve rate schedules, budgets, marking plans, prograzns, and hours of

operations, and to approve capital expenditures. 13CG simply carries out the rlay-to-

day operations of the courses according to CRC's direction and coritrol.2

Under the rnan.agernent contract, the City receives all operating revenues,

inclttdiiig greens fees and cart rentals fees, which it reinvests in.to the golf facilities.

BCG only receives a flat management fee, a poi-tion of n-ierchandise and food and

beverage sales, and may receive an incentive fee if certairi revenue targets are met.

This is therefore not a situation where a private enterprise is occupying publicly-

owiaed property and profiting thereby; instead, the fruit of I3CG's labor is largely

reaped by the City. BCG receives only a portion of the reventae from merchandise and

food and beverage sales -- just as did ttae thirty-party contractor before it., Such

reventles are incidental and do not violate the "exclusively for a public purpose

requirernent" of R.C. 5709.08. indeed., the couzt held thus in a case involving a snack

shop on a golf cotrrse leased to a private concessioner. South-Western City Schools

Bd o,fEdn. v. Kinney (1986), 24 Ohio St.3d 184. The court found that any r.evetaues

received frorxi concessions were "inconsequential and trivial." Id. at 187. Here, the

record indicates that CRC's municipal golf fund saw revenues of approximately

$5,300,000 to $6,655,000 during the years 2001 through 2012. H.R., Ex. 8. Although

it is u.nclcar what is included in these figures, i.e., greens fees and cart rental fees, food

and beverage sales, and/or rnerchandise sales, even using a possibly understated

number, and the coanmissioner's stateinents regarding's BCG's profits from

merchandise and food and beverage sales being between approximately $180,000 to

$250,000 per year, Commissioner's Post Hearing Brief at 4-5; f3CG's share of the

reventies from the golf courses was rlo more than 5%.

2 rar example, Steve Pacella, Superiiitencjent o4'rldministi-ative Services for CRC, testified that BC:G
asked to close one of the courses cluring the winter montlas becatise it was losing money during that
time, and CRC denied the request. H.R. at 156-157.
; At this board's liearing, Mr_ I3igham testified that RCG assumeti aprevious contract for food,
beverage, and merchandise sales from Cincinnati Concessions. f-fe fuF-ilter indicated that, as long as he
coulc! recall, food, beverage, and merchandise sales at the cotn-ses have been operated by a private
third-party. H.R. at 28-29.
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l"urther, as the City taotes, it - not 13C:G -- reinaiiis responsible for the

paymezit of all real property taxes. The court in Farrna 11eights specifically rioted that,

utider the terins of the lease in that case, a tax exetnptiozi woEild beiiefit the private,

third-party lessee - not the public owner. Parina I-leights, supra, at 1117. l-lere,

exemptioi7 froz-n real property taxes will benefit the City, not BCG. We tlierefore f-ind

the facts of these matters distinguishable from Parma Heights.

Baseci upon the foregoing, we find that the st7bject properties are etititled

to exeinption under :R.C. 5709.08. A.ccordin.gly, the f.-znal determinatiozis of the 'Fax

Commissiotier are hereby reversed.

I hereby certify the foregoiiig to be a true and
corriplete 'copy of the action taken by • the
Board of Tax Appeals of the State of Qhio
anci entered upoii its journal this day, with
respect to the captioned matter.

A.J. Groeber, oard Secretary
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