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As this Court is well aware, in State ex t•el. Donea• v. Zody, 130 Ohio St.3d 446, 2011-

Ohio-6117, 958 N.E.2d 1235, at ¶¶ 72, 77, 83, and 86, this Court found that the "relators have

established that respondents, by their actions, effected a taking of at least some of their

property." Further, this Court ordered ODNR "to commence appropriation proceedings to

determine the amount of their takizig of the property," and that "[t]he determination of the extent

of the taking will be made by the court presiding over the appropriation proceeding." OD-NR

continues to amend petitions in the trial court to properly comply with these directives.

Recently, Relators have asked this Court for permission to supplement the evidence in the record

with one of ODNR's newly-filed petitions. In response, ODNR submits this Memorandum in

Response to Relators' Motion,for^ Leave to File Supplement to .Evidence.

For their response, ODNR states simply that it does not object to Relators' Motion being

granted, but do object to Relators' mischaracterization of the evidence sought to be

supplemented. Relators' Motion misstates that the new petition filed in ODNR v. David D. Karr,

Trustee, et al., Mercer C.P. No 14-CIV-045 "attempts to appropriate a fflowage easement based

on a 10-year flood event and not tlte 2003 flood." (Emphasis added). This is categorically

untrue. Even a cursory review of the new petition plainly reveals that it contains two separate,

alternative claims - one based on a 10-year flood event and the second based on the 2003 flood

event. KKarr, Petition to Appropriate Flowage Easenzent and to Fix Compensation (Apr. 23,

2014) (the "Petitian"), ^(T 9-11 (Count I) and ¶ 12 (Count II).1 Paragraph 12 of the Petition

explicitly states "in the event [the trial court] dismisses Count I or otherwise determines in this

case as it did in Thomas, Pon=ell, and Knapke that the post-appropriation extent of the take for

valuation puxposes is the 2003 flood line, the 2003 flood line-beasecl fZowage etrsenaerzt to be

' Respondents attach hereto as "F,xhibit 1" a color copy of its proposed flowage casements in Kar•r, which clearly
depict the increase in flooding based on the 10-year flood event and the 2003 flood event,
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appropriated in this case is tlrrrt deseribed in B'xlaibit B, attached hereto and fully incorporated

by reference." (Emphasis added). Clearly, the Petition offers compensation, in an alternative

claim, on more than just a 10-year flood event increase in flooding.

Relators' Motion also mischar.acterizes the effect of the new Petition's 10-year flood

event claim, arguing that no additional flood damage occurred and, in turn, suggesting that no

compensation would be owed to the Karr landowners. Again, this is categorically untrue. As an

izutial matter, the property that is the subject of the Karr petition is located nearly 10 miles from

the spillway. Naturally, then, this Court should anticipate that the increase in flooding caused by

the spillway reconstruction becomes znore attenuated the farther removed the parcel is from the

spiliwav. The hydrological evidence merely confirms what common sense would otherwise

suggest. Moreover, as explicitly stated in the 10-year flood event-based easement attached to the

Petition as Exhibit A, "this land flooded during a 10-year flood when the pre-1997 spillway was

in place, biat floods ®r a longer di¢ration (approxilaaately 1.03 days longer on Parcel 28-

013400.0000 rsrid ctpproxinaately 1.06 days loitger ora prarcel 28.013400.000 ...." It is this

increase in duratiorl for which ODNR is seeking to compensate the Kat=r landowners under

Count I of the Petition.

In other words, ODNR agrees to the relevancy of the new Petition for purposes of the

pending S'hoii, Cause Motion; however, ODNR. requests that this Court review the entirety of the

new Petition, and not simply Relators' mischaracterized, self-seiving sunimary thereof.
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