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INTRODUCTION

Marcella and Raymond Atkinson followed the rules. In planning for their financial

future, Appellant Mrs. Marce1la Atkinson' and her h^^.sband hired estate planning counsel,

applied for Medicaid following Mrs. Atl .lnson's institutionalization, and made transfers of their

home that are exempt under both federal Medicaid and Ohio law prior to the deterrnination of

Medicaid eligibility. At every stage, their conduct was consistent with the existing statutes and

regulations. But Appellee Ohio Departinent of Job and Family Services ("ODJFS" or the

"Agency") wrongly labeled the transfer of their fainily home to Mr. Atkinson an improper

tr^..^sfer, because it finds the result of its own regulations, when used together, unpalatable. The

law does not allow that result, and for that reason, this Court should reverse the lower court's

decision, and find in favor of Mrs. Atkinson.

This case implicates two key steps in the application process for Medicaid benefits: first,

the determination of the Community Spouse Resource Allowance ("CSRA"'), which is set as of

the first date of continuous institutionalization (sometimes called the "snapshot date"), and

second, the date the Agency deterrnines eligibility for Medicaid, which could occur months or

even years later.

Under the spousal impoverishment provisions of the Medicare Catastrophic Coverage

Act of 1988 ("MCCA"), 42 U.S.C. 1396r-5, the spouse living at home (the "community spouse")

may reserve income and resources sufficient to meet the community spouse's minimum monthly

maintenance needs when the other spouse (the "institutionalized spause°°) is institutionalized in a

long-term care facility and becomes eligible for Medicaid. See Wisconsin I3ep`t of Health &

Family ^ervs, v. Blumer, 534 U.S. 473, 477-78, 122 S.Ct. 962, 151 L.Ed.2d 935 (2002), This

V/hile the Appellant in this case is the Estate of Marcella Atkinson, Appellant's Brief shall
refer to Appellant as simply Marcella Atkinson, or Mrs. Atkinson, for clarity,
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amount is the CSRA, and it is calculated as of the snapshot date. In simplest terms, the Agency

counts all resources held by the couple and allocates one-half of that sum to the crarrununity

spouse as the CSRA. See 42 U.S.C. 1396*}(1)(A); Ohio Adm.Code 5101e1-39-36.1p(1),2

The goal of the spousal impover%shmen.t provisions is to protect community spouses from

becoming impoverished, while preventing financially secure couples from obtaining Medicaid

assistance intended for the needy. Blumer, 534 U.S. at 480, 122 S.Ct. 962, 151 L.1Jd.2d 935.

When evaluating an applicant's eligibility for Medicaid, sometimes r^o n-ths or longer

after the snapshot date used to determine the CSRA.., the Agency examines the applicant's

resources, including by exatxuning whether the applicant made any improper transfers of

resources under the Ohio and federal Medicaid asset-trmsfer rules. ODJFS's asset-transfer rules

are intended to prevent those Medicaid applicants with the means to pay for some long-t^^ care

from transferring a large amount of resources and immediately qualifying for Medicaid. Thus,

the Agency "looks back" five years, Ohio Adm.Code 5141 t 1-39-07(B)(9), from the time an

applicant has both applied for Medicaid and is institutionalized (the "baseline date"), Ohio

Adm,Code S 10101 -39-07(I3)(3), at all transfers of assets by the institutionalized individual to

determine whether the transfers of assets were "for less than fair market value for the purpose of

qualifying for medicaid [sic], a greater amount of medicaid [sic], or for the purpose of avoiding

the utilizati®n, of the resource to meet medical needs or other living expenses." Ohio Adm.Code

5101:1 A39-07 (13)(5), Improper transfers for less than fair market value may result in a restricted

period during which the applicant is not eligible for Medicaid for lorigWterrri care. Ohio

Adm.Code 5 l. Q 1 :1-39-07(B)(12). See generally, Ohio Adm.Code 51 Q 1 e 1-39-Q7(I)-(K),

2 As of 2014, the numbering of the applicable regulations in the Ohio Administrative Code has
changed from 5101;1-39-xx to S 16Q:1-3-xx, but for continuity with the administrative
decisions, Appellant's Brief will continue to use the prior numbering of the applicable sections.
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Here, the Atkinsons transferred their home from a revocable trust to Mrs. Atkinson, then

later, in a separate transaction, to Mr. Atkinson, in the period b^^^en. the CSRA "snapshot date"

and the eligibility determination. Although the Atkinsons complied with every Agency

regulation governing pennissible transfers, the Agency does not like the result dictated by its

own r-alcs. Naincly, the Agency believes application of its rules have allowed the Atkinsons to

keep too much of their resources. ODJFS has thus conflated regulations addressing transfers of

assets, trcatmcnt of the home, and trcatnncnt of trusts to effectively come up with a new

►°unpromulgatcd regulation" which treats the transfer of the marital home from the name of the

institutionalized spouse to the name of the community spouse as an improper transfer for less

than fair market value if the value of the transfer exceeds the CSRA, even if the transfer occurs

prior to a dctcrrnination of Medicaid eligibility. The issue for this Court is quite simple: whether

the Agency has the authority to impose a penalty on an institutionalized Medicaid applicant for

such a transfer, in the absence of any regulation treating the transfer as improper. The answer, of

coursc. is ►'no."

In the present case, the lower court and the Agency erred in disallowing ^pre-eligibi1ity

transfer to a spouse which is expressly pcrinissiblc under Medicaid law, a position recently

rejected by the U.S. Court of Appeals for the Sixth Circuit. The lower court and Agency also

erred by disallowing a clearly pcnnittcd transfer of a home to a community spouse, which Ohio

law indicates is not an improper transfer. These errors require that the Court reverse the findings

of the Agency and the lower court, find for Appellant Marcella Atkinson, and hold that Mrs.

Atkinson did not engage in an improper transfcr.
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STATEMENT OF FACTS

A. Factual ^^ckgroundq

On June 2, 2000, Appellant Marcella Atkinson and her husband transferred the home in

which they were living to a Category two self-settled re'voca.ble trust, (App. 20-21, 24.)

Mrs. Atkinson was institutionalized on Apri125, 2011, and a Medicaid application was submitted

on June 16, 2011. (App. 21, 24.) On August 8, 2011, the home was removed from the revocable

family trust and placed in Mrs. Atkinson's name by quitclaim deed. The following day, August

9, 2011, Mrs. Atkinson transferred the home into Mr. Atkinson's narne. (App. 21, 24.)

In processing Mrs. Atkinson's Medicaid application, the A^encY3 incorrectly detennined

that an improper transfer had ^^cin-red in the amount of $53,750, which was the Auditor's True

Value of the couple's home. The Agency thus approved Medicaid with a restricted period of

coverage for Medicaid effective August 1, 2011 through March 31, 201.2, and with partial

payrnent due of $5,566 for April 2012, (App. 24-25.) The Agency made its eligibility

deternii.nation on September 29, 2011 .... nearly two months after Mrs. Atkinson transferred the

home to her husband. (App. 25.)

B. Proceclural.Backgrounda

Following the Agency's September 29, 2011 eligibility deterrnination, Mrs. Atkinson

filed an appeal to the Bureau of State ^earings. The Agency's det^^nation that the marital

home had been improperly transfeffed was upheld by a November 30, 2€311 State Hearing

Decision which found that MTs. Atkinson and heT husband had artificially inflated the CSRA due

to the presence of the home in a revocable trust at the time of institutionalization. Following an

3 "Agency" refers to both the Ohio Department of Job and Family Services and the Knox County
Department of Job and Family Services, which made the initial determination on 1'Vlrs.
Atkinson's application for Medicaid coverage for long-term nursing care.
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appeal of the state hearing decision, this decision was upheld by a January 10, 2012

Administrative Appeal Decision. (App. 20-28,)

The Administrative Appeal Decision was affirmed by the Knox County Court of

Common Pleas on March 7, 2013. (App. 19) On September 27, 2013, the Court of Appeals,

Fifth Appellate District,1^^^ County, affirmed the Court of Common Pleas' decision. (App. 4.)

See also Estate of Atkinson v. Ohio I.3ep't of Job & Family Servs., 5th Dist. No. 13CA4, 2013-

Ohio-4352, appeal allowed by 138 Ohio St.3d 1413, 2414-Ohio-566, 3 N.E.3d 1216. On

November 12, 2013, Appellant timely filed a Notice of Appeal with this Court, which accepted

the appeal for review on February 19, 2014. With this discretionary appeal, Appellant seeks a

judgment (1) clarifying that the pre--eligibilitY transfer of the marital home from an

institutionalized spouse to the community spouse after the date of the community spouse

resource allocation ("CSRA") but before eligibility is not an improper transfer of assets subject

to a penalty, and (2) overruling the decision of the Court of Appeals that Mrs. Atkinsoii, as the

institutionalized spouse, was ineligible for Medicaid benefits for 8,92 months due to an alleged

improper transfer of resources as a result of the transfer of her primary residence to her spouse.

ARGUMENT

Standard Of Review

On an appeal pursuant to R.C. 119.12, this Court reviews evidentiary issues for an abuse

of discretion and reviews issues of law de novo. Sohi v. Ohio State Dental Bd. , 130 Ohio App.3d

414, 421, 720 N.E.2d 1 87 (5th Dist.1998). Since there are no factual disputes, the Court's review

in this case is de novo.
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PROPOSITION OF LAW #1: FEDERAL MEDICAID LAW PERMITS THE
UNLIMITED T SF"EIL OF ASSETS FROM AN INSTITUTIONALIZED
SPOUSE TO A COMMUNITY SPOUSE PRIOTI. TO MEDICAID ELIGIBILITY
AND SUCH TRANSFER DOES NOT CONSTITUTE AN IMPROPER
TRANSFER OF ASSETS THAT WOULD RESULT IN A PERIOD OF
RESTRICTED ELIGIBILITY FOR MEDICAID.

Federal law expressly pennits the transfer of a home for the benefit of the community

spouse. 42 U.S.C. 1396p(c)(2)(A)(i). The pz°e-eligibility transfer of the Atkinsons' home from

Mrs. A.tkinson. to her spouse complied with the terrns of this provision. Moreover, the Sixth

Circuit Court of Appeals already has held in ^analogous case that 42 U.S.C. 1396r65(f)(1),

which limits transfers exceeding the CSRA, has no application to pre-eligibality transfers, and

found that ODJFS is prohibited from disallowing ^pre-eligibility transfer otherwise allowed

under 1396p(c)(2). Hughes v. McCarthy, 734 F.3d 473 (6th Cir.2013), pet. for cert. filed, 82

U.S.L.W. 3467 (U.S. Jan. 23, 2014) (No. 13-898) The Court should reach the same conclusion

as the Sixth Circuit in Hughes, and reverse the Agency's finding of an improper transfer.

A. 42 U.S.C. I396p(c)(2)(A)(f) Allows the Transfer of the Home from the
Institutionalized Spouse to the Community Spouse Prior to Eligibility, and
Such Transfers Are Not Invalid Under the CSRA Statute.

Federal law allows unlimited transfers of assets from the institutionalized spouse to the

community spouse for the sole benefit of the community spouse prior to a deterinination of

Medicaid eligibility. In particular, 42 U.S.C. 1396p(c)(2)(A)(i) (hereinafter the "Medicaid Home

Transfer Rule") provides:

(2) An individual shall not be ineligible for medical assistance by reason of [a
transfer of assets for less than fair market value] to the extent that -

(A) the assets transferred were a home and title to the home was transfeffed
to -

(i) the spouse of such individual.

{07484423.D0C;3} 6



The August 9, 2011 tTansfer from Mrs. Atki-nson to her spo -use is precisely the sort of transfer

expressly permitted by the Medicaid Home Transfer Rule.

The Agency argues that transfers complying with the Medicaid Home Transfer Rule are

nonetheless improper when they exceed the value of the CSRA, under a provision of the CSRA

statute, 42 U.&C. 1.396rx5(l)(1) (hereinaf'^er the £^^^SRA Transfer Rule"), even when the transfer

occurs prior to eligibility. The CSRA Transfer Rule provides, in pertinent part:.

(1) 1-n ,^^^era1., An institutionalized spouse may . . . transfer an ^^wit equal to
the [CSRA], but only to the extent the resources of1he institutionalized spouse are
transferred to (or for the sole benefit of) the community spouse. The transfer
under the preceding sentence shall be made as soon. as practicable after the date of
the initial determination of eligibility , . . .

The lower cour, incorrectly relied on this provision to find tlre transfer of the Atkinsons' home

improper, pointing to the federal district courtgs (nowm^eversed) opinion in Hughes v. Colbert;

872 F.Supp.2d 612, 622 (N.D.Ohio 2012), rev"d sub nom. ff^ghes v. M^^arthy9 734 F.3d 473

(6th Cir. 2013)3^et.fo,^ ^ert. filedp 82 1;.T.S.L.W. 3467 (U.S. Jan, 23, 2014) (No. 13 u898). But the

plain language of the CSRA Transf^r Rule references only ^ostm^^^^ib^^ity transfers, and notes

when they are permitted - it says nothing whatsoever about a cap on transfers prior to eligibility.

The CSRA Transfer Rule and the Medicaid Home Transfer Rule do not present a conflict

witb eacli other, as they apply to distinct temporal periods. The limit on transfers in, excess of the

CSRA applies only to transfers ^^cu^^g after the determination of eligibility is made, while the

rule permitting traiisfers between spouses (the Medicaid Home Transfer Rule) applies to

transfers prior to eligibility. Any other reading would render the provisions permitting unlimited

transfers between spouses meaningless.

102484421DOg:,3} 7



B. The Sixth Circuit Court of Appeals Has It.uled in an Analogous Case that
ODJFS Is Prohibited from Disallowing a Transfer of Assets Between Spouses
That Is Permitted Under 1396P(c)(2) When the Transfer Occurs Before the
Eligibility Determination.

The Sixth Circuit ^ourlz of Appeals already has rejected the Agency's argurnent that the

CSRA Transfer Rule can be used to invalidate a pre-eligibility transfer that complies with the

Medicaid Home Transfer Rule. Hughes v.1^^^arthy, 734 F.3d 473 (6th Cir. 2013), pet for cert.

filed, 82 U.S.L.W. 3467 (U.S. Jan. 23, 2014) (No. I3-898). In doing so, the Sixth Circuit

reversed the district cotErt's decision, expressly rejecting the district court's analysis of the

relationship between the Medicaid Home Transfer Rule and the CSRA Transfer Rule with

respect to transfers between spouses that occur before detenmi.nation of Medicaid eligibility.

Hughes, 734 F.3d at 475, 479,

The issue in Hughes was

whether the transfer of a community resource to purchase an annuity for the
community spouse's sole benefit, which transfer is done after the institutionalized
spouse is institutionalized but before the institutionalized spouse's Medicaid
eligibility is deterrnined, can be deemed an improper transfer under 42 U.S.C.
1396r-5(f)(1), even though 1396p(c)(2)(B)(i) allows a transfer of assets "to
another for the sole benefit of the individual's spouse."

Id. at 478-79. This case presents the same legal question, except the transfer here involves a:

home pursuant to 42 U.S.C. 1396p(c)(2)(A)(i), rather than general assets under 42 U.S.C.

1395p(c)(2)(B)(;)•

The CSRA Transfer Rule, on which the Agency unsuccessfi.€11y relied in Hughes and

attempts to rely upon in this case, provides that a transfer to the community spouse in an amount

equal to the CSRA. "shall be made as soon as practicable after the date of the initial

determination of eligibility. . . .'$ 42 U.S.C. 1396ra5(f)(1) (emphasis added.) The supersession

clause in the CSRA statute provides: "In detennining the eligibility for medical assistance of an
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institutionalized spouse . . . , the provisions of this section supersede any other provision of this

subchapter ...which is inconsistent with them." 42 U.S.C. 1396r-5(a)(1),

The Sixth Circuit noted that the language of 42 U.S.C. 1396ra5(f)(1), the CSRA Ti°ansfer

Rule, is perrnissive; not prohiksitive. Rug;^a^:9, 734 F.. ^d at 479. Moreover, the court observed that

dhe section specifically applies to pernnitted transfers "'as soon as practicable after the date of the

initial deterrnihatissn of eligibilitys' [and] [i]t does not salv anything about a transfer made before

the initial determination of eligibility, let alone that any pre-eligibality transfer that exceeds the

CSRA is subject to a transfer penalty." Id. (emphasis sic), quoting 42 U.S.C. 1396 -5(f)(l.). The

Hughes court pointed out that 42 U.S.C. 1396ra5(f)(1) is a CSRA provision, whereas 42 U.S.C.

1396p(c) concerms restricted coverage for disposal of assets for less than fair market value.

Thus, even. if 42 U.S.C. 1396rm5(f)(1) provides some au-thority for irrilaosition of a period of

ineligibility for a transfer that exceeds the CSRA, the language of the statute provides no support

for the position that the CSRA Transfer Rule controls before Medicaid eligibility is established.

Id. Because the Sixth Circuit found no inconsistency between 1396p(c) and 1396ra5(f)(1 ), as

they covered two distinct subjects, the supersession clause simply did not apply. Hughes, 734

F.3d at 479.

Consistent with a similar determination by the Tenth Circuit Court of Appeals, the Sixth

Circuit held:

"To avoid rendering § 1396p(c)(2)(B)(i) superfluous, we agree that it and
§1396r-5(f)(l) must be read to operate at distinct temporal periods.- ^ne, period
during which unlimited spousal transfers are permitted, and one period duririg
which transfers may not exceed the CSRA." Mcarpis v. Ok1a. Dep pt of'Human
Servs., 685 F.3d 925, 935 (10th Cir, 2012). When assets are transferred "to the
individual's spouse or to another for the sole benefit of the individual's spouse,"
42 U.S.C. § 1396p(c)(2)(B)(i), before the institutionalized spouse is deterrnined
eligible for Medicaid coverage, "the unlimited transfer provision of § 1396p(c)(2)
controls, and [a] transfer penalty [is] improper [under ' 1396r-5(f)(l) ]. Morris,
685 F.3d at 938.
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(Footnote omitted,) Id. at 480. The court further noted the U.S. Supreme Court's understanding

that the CSRA Transfer Rule applies post-eligibility, and not pre-eligibility, contrary to the

Agency's argument and the lower court's erroneous conclusion in this case. Id: at 480 fn, 10.

In reaching its decision, the Sixth Circuit in Hughes distinguished Burkholder v.

Lumpking No. 3:09mcva 1 878s 2010 Wl, 522843 (N.DaOhio Feb. 9, 2010), on the basis that the

court in Burkholder held that 42 U.S.C. 1396r-5(f) supersedes 42 U.S.C. 1396p(c)(2) for postm

eli^^^ility transfers of assets from the institutionalized spouse to the cornmunity spouse, while the

issue in Hughes involved a pre-eligibiliay transfer of assets. Hughes, 734 F.3d at 480. The Sixth

Circuit was not persuaded by state court decisions in Feldman v. Department of Children &

Families, 919 So.2d 512 (p'la.Dist.Ct.App.2005)s and McNamara v. Ohio Department ofHuman

Services, 139 Ohio App.3d 551, 744 N.E.2d 1216 (2d Dist.2000), because in neither case did the

state court engage °gin any meaningful analysis of the statutory text," and the results seemed

based more on an arztipathy to sheltering assets than an interpretation of relevant statutes.

Hughes, 734 Fe3d at 480. Finally -__- and significantly the Sixth Circuit found that its reading of

the statute was supported by the position of the U.S. Department of Health and Human Services

("HHS") set forth in an amicta brief, the State Medicaid Manual 3258.11 and 3252.4, the amicus

briefs of the National Academy of Elder Law Attomeys and the Ohio State Bar, who appeared in

support of the Medicaid applicant, as well as by the legislative history. Hughes, 734 F.3d at 480-

81,

C. This Court Should Follow the Persuasive Reasoning of the ^ederal. Courts of
Appeals as to the Federal Statutes, Which is Consistent with HHS's Own
Interpretation of the Statutesd

The Court here should follow the Sixth and Tenth Circuits on this issue of federal lawa

'PE he issues in Htighes are the same as those here - the only difference is the specific nature of the
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spousal transfer at issue under section 1396p(c)(2) (here, a home; in Hughes, ^annuity). The

Sixth Circuit's decision in Hughes makes it clear that regardless of whether ODJFS ca-n impose a

period of restricted Medicaid eligibility for a transfer of the home to the community spouse by

the institutionalized spouse q^`^er Medicaid eligibility has been determined, it is prohibited ftom

doing so for transfers that occurred pre-eligibi.^ity, Ohio courts accord federal decisions on

federal statutory issues persuasive weight. State v. Burnett, 93 Ohio St. 3d 419, 424, 755 N,E,2d

857g 862 (2001). The Sixth Circuites analysis of the federal Medicaid provisions applicable here

is especially compelling. Not only does the federal court interpret federal law regularly, its

decision in Hughes was consistent with the position of HHES, the agency that oversees the

Medicaid program, as well as with a prior ruling of t.qe Tenth Circuit. See Hughes, at 479, 480-

8I . Moreover9 as the Sixth Circuit noted in its opinion ir. Hughes, the U.S. Supreme Court

acknowledged in Blumer that any penalties for transfers of assets between spouses in excess of

the CSRA should be employed only for postaeligibility transfers. Blumer, 534 U.S. at 503 fn. S,

122 &Ct. 962$ 1.51 L.Ed.2d 935.

The lower court relied on the district court decision in Hughes, ^a^ch, as discussed

above, was thoroughly rejected by the Sixth Circuit on appeal. Absent some statutory

justification for its position that 42 U.S.C. 1396r-5(f)(1) controls transfers of assets between

spouses even prior to a dete^.^.ination of Medicaid eligibility -- and the Agency has none -a the

A^^^cy's decision cannot stand. This Court should reverse the judgment below, and hold that

federal Medicaid law 42 U.S.C. 1396p(c)(2) allows unlimited transfer of assets from an.

institutionalized spouse to a community spouse prior to the Medicaid eligibility determination.
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PROPOSITION OF LAW #2: 01110 ADA'III+Im CODE 5101a1m39m07 (NK4
5160g1m3m07) PERMITS THE LINLIMI'Y'ED TRANSFER OF ASSETS
FROl^'I AN INSTITUTIONALIZED SPOUSE TO T^ ^^ -M ITY
SPOUSE PRIOR TO MEDICAID ELIGIBILITY AND SUCH TRANSFER
DOES NOT CONSTITUTE AN IMPII.OPE12. TRA:''^SFEIt OF ASSETS
THAT WOULD RESULT IN A PERIOD OF RESTRICTED ELIGIBILITY
FOR MEIIIC a

The transfers that the Atldnsons engaged in here also were fu>ly compliant with Ohio

law. The Agency can identify no regulation violated by the transfer from the revocable trust to

Mrs. Atkinson (indeed, the lower court conceded it was proper). Moreover, the s^^o -nd transfer

from Mrs. Atkinson to Mr. Afk.inson is an expressly permitted transfer under Ohio Admin. Code

5101o l. -39-07. Those transfers do not suddenly become "iinproper" when the Agency decides

that the end result .___ Mr. Atkinson keeping his home ___. is not one ODIF'S finds desirable.

A. The Atkinsons' Actions Complied With the Applicable Regulations at Every
Stage from the Resource Assessment Through the Permissible Transfers.

1. The Resource Assessment Was Properly Calcul.ated. When the Home
Was in Trust.

There is no question that the CSRA resource assessment here was proper. At the time of

the CSRA calculation, the Atkinso-Liss home had beers in a revocable tr-;.^st for over a decade,

making it an available resource for CSRA purposes. Indeed, as the Administrative Appeal

Decision conceded, "the resource assessment correctly included the home as an available

resource because, at the time, the [appellants' homestead] property was held in the revocable

trust." (App. 22.)

2. The First Transfer From the Trust to Mrs. Atkinson Was Permissible.

Similarly, as the lower court acknowledged, the Atkinsons violated no transfer

prohibition by transfering the home from the trust to Mrs. Atkinson. "If the home had remained

in the institutionalized spouse's ^^e after the August 8, 2011 transfer, it would not have been

an improper transfer because it was the home of the community spouse provided that the transfer
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was for his sole benefito See Ohio Admin. Code 51€11.1 -39-07(E)(1 )(a)e" (App. 15.) Thus

removi-Lig the hc^m.-I from the trust, and placing it in the rLame of Mrs. Atkinson, was a

perrnissible transfer, and the Agency cannot contend otherwise.

3. The Second Transfer, from Mrs. Atkinson to her Spouse, Complied
with the Homestead Exemption and Was Not an Improper Transfer.

The transfer of the home from Mrs. Atkinson to her spouse similarly complied with Ohio

Ad^^<^ .̂:in. Code S 1 01: 1-39s07g which declares certain transfers to be proper. In cc^nnectiork with

the eligibility determir^^ation, the Agency evaluates whether any "impro -̂per transfers" were made

during the restricted period. A transfer is an action that has the effect of changing ownership of

an asset :From the individual to another person. Ohio Adm.Code 5101 r 1 a39n07(B)( 14). liaproper

transfers for less than fair market value may result in a restricted period during which the

applicant is not eligible for Medicaid for lonor- term caree Ohio Adm.Code 51 01 e 1 a39-07(13)(12)a

see generally, Ohio Adm.Code 51 Q1 1 -3^^07(l)m(K)a

However, critical here, the regulations exempt fro-m the improper transfer rule some

transfers of resources for less than fair market value from the applicant to the spouse. Of

particular importance to Mrs. Atkinson's application for Medicaid benefits, the regulations

specifically provide that a transfer of the home to the applicant's spouse shall not be considered

an improper transfer. The relevant regulation (hereinafter the `6klomestea^: Exemption") states:

(E) The following transfers for less than fair market value shall not be
considered an inipr^per transfer:

(1) The individual may transfer the home, as defined in rule
510101-39-31of the Administrative Code, that is still ^onsidffed
the principal place of residence in accordance with Chapter
51 01 1-39 of the Administrative Code to any of the following
individuals:

(a) The individual's spouse, provided:

{€E2484423.I?(3C';3} ' 13



(i) The transfer is for the sole benefit of the
s^ouse; and

(ii) The individual's spouse does not
subsequently transfer the home for less than fair
market value; and

(iii) Any transfer of the home by the spouse on
or after the lookTba.ck date shall be reviewed by the
administrative a^ency under the transfer of
r-esources provisions in this rule; and

(iv) The arnount of the transfer is equal to one
hundred per cent of the value of the property
established by the county auditor at the time of the
transfer, less any amount or portion of the property
that is not transferred.

Ohio Adm.Code S 1. 01;1 m39-07(E)(I. )(a). Ohio Adm.Code 51€11,1 m39631(B)(2) defines "home" as

:"property in which an individual has an ownership interest in and which serves as the ir€dividual's

principal place of residence, "

The transfers in this case meet the plain terrns of the Homestead Exemlation, which

expressly allows the transfer of the gropert-y from Mrs. Atkinson to her husband even though it

was for less than, fair market value. Thuss the regulations do not provide a basis on which to fir^d

that the second transfer, to Mr. Atkinson, was improper. At every step of the process, the

Atkinsons' actions met the plain terms of the regulations for permissible transfers, and this Court

should find that the transfers were proper.

B. The Lower ^ourt's Decision Provides No Support for the Rejection of the
Homestead Exemption Here.

The Fiffth District Court of Appeals, adopting the erroneous rationale of the tribunals

below it, ignored the plain language of Ohio Adm.Code 5 f01 a 1 m39a07(E)( 1)(a), and presented a

series of justifications for rejecting the Homestead Exemption, None of those justifications

withstands scrutiny.
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First, the lower court acknowledged that the transfer from the trust to Mrs. Atkinson (the

first transfer) was not i^.proper. Hdwever,, the court reasoned that, because the home was in the

name of the trust on the baseline date of June 16, 2011, the Homestead Exemption did not apply

to either the transfer of the home from the trust to Mrs. Atkinson or to the subsequent transfer

^°am Mrs. Atkinson to her husband. (App. 14-1 5o) The court cited Section 5;^^ 01;1 -39-

31 (C)(1)(b), but that provision addresses the CSRA calculation, a separate concept from the

"improper transfer9t provisions. Both the Agency and the lower court confused the treatment of

the "exempt home" in the resource calculation and treatment of the "home" with respect to

transfers. Ohio Adm.Code 5101 a i-39-Q5(B)(10) defines the term "resource" as any "property ^.rs

individual and/er the individual's spouse has an ownership interest in.'9 This definition includes

both countable and exempt resourees. A horn.e's status as countable or exempt under Ohio

Adm.Cede 51 01;1-3 9-31 (C)(1 ) 1'er purposes of counting resources under Ohio Ad.m.Ced.e

5101 s 1 a39m05 or Ohio AdmoC€sde 5101:1 -39-3 6 has absolutely no bearing on whether transfer of

the home is an improper transfer wid.er Ohio AdmoCode 5101:1 m39-07(C). Thus, whether the

deed to the home is in the name of the individual or the individual's spouse at the snapshot date

for purposes of the CSRA calculation is irrelevant to whether transfer of the home is improper.

Next, pointing to Ohio Adm. Code 5101:1 a39-07(G)(4), which makes a transfer between

spouses in an amount in excess of the CSRA presumptively improper, the lower court concluded

that the transfer of the home from Nlrs. Atkinson to her eorrmunit-y spouse was an improper

transfer in violation of Ohio Ad.m.Cod.e 51 01;1 m3 9-Q7(C)(2) because the transfer "°ha[d] the effect

of safeguarding future eligibility by divesting the individual of property that could otherwise be

sold and the proceeds then used to pay for support and medical care for the individual," (App.

15a16.) Notably absent f1rorn the lower court's decision is any analysis as to how this general
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regulatory catchmall negates the specifically enumerated Homestead Exemption, which expressly

authorizes the transfer from M.rs. Atkinson to her spouse.

What seems to have most ^^ti-vated the lower court's decision below is its: a.pparent view

that the application of the regulations as written somehow produces an unfair result. The lower

court noted that the house was in trust on the snapshot date, which the court posited allowed the

com. munit-y spouse, Mr. At-kinson, s'to receive a larger CSRA , . , and more of the couple's

assets," Without citing any authority, the lower court indicated that if the house had always been

in the institutionalized spouse's name, or "if all of this had been accomplished prior to the

baseline date," the transfer would not have been improper. The thrust of this line of xeasoniiig is

that allowing the transfer to the spouse, when the home had been in trust at the time of the CSRA

deterrnination, would allow Mr. Atkinson to keep an artificially inflated amount of resources,

This outcomemoriented analysis does not justify ignoring the plain terms of the Ohio r-ales

perinitting a transfer to the spouse.

C. Invalidating the Transfer of the Home to Mr. Atkinson Violates Principles Of
Supremacy.

As set forth above, the transfer from Mrs. Atkinson to her spouse was ^^ermittecl transfer

under Oh.i® Adm. Code 5101:1a39-07(E)(1)(a), not a-n improper transfer. The lower court's

finding to the contrary not only is inconsistent with the applicable Ohio regulations, but also runs

afoul of principles of federal supr^^lacy.

It is well-settled that, although state participation in Medicaid is purely voluntary, a state

that chooses to participate must comply with the requirements of the program, as a condition of

its receipt of federal iunds. Harris v. McRae, 448 U.S. 297, 301, 100 S.Ct. 2671, 65 L.Ed.2d 784

(1980); Planned Parenthood Affiliates of'Michigan V. Engler, 73 F.3d 634, 636 (6th Cir.); Vieth,
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2009mOhioa3748, at 1 12. Where state and federal law address a subject, the possibility of

federal preemption existss

"The doctrine of federal preemption originates from the Supremacy Clause of the LTnited

States Constitution, which provides that °the Laws of the ^Jnited States ,.. shall be the suprenle

Law of th^ Land; and the Judges in every State shall be '^ound thereby, anything in the

Constitution or Laws of any State to the contrary notwithstanding."' Girard v. Youngstown Belt

Ry., 134 Ohio St3d 79, 2012mOhioa5370, 979 N.E.2d 1273, T 13, quoting U.S. Cssnst, art. VI, cl.

2 (ellipsis sic). "Pursuant to the Supremacy Clause, the United States Congress has the power to

preempt state laws." Id. Preemption may be explicitly expressed or implied from pervasive

federal regulation. Id. at ¶ 14. "[S]tate and federal laws need not be diarnetrically or even

facially opposed for federal law to preempt a conflicting state law." Ability Ctr. of °^^ea^er

Toledo v. Lumpkin, 808 F.Supp.2d 1003, 1025 (N.D.Ohio 2011). "For example, in Livadas v.

Bradshaw, 512 U.S. 107, 118, 114 S. Ct. 2068, 129 L.Ed.2d 93 (1994), the Supreme Court held

that a-n agency policy that interprets state law in ^manner that conflicts with federal law is itself

preempted, even if the state law it is interpreting is not in conflict." Id. at 1 t325-26 (denying

motion to dismiss because plaintiffs stated claim that OTlJFS's alleged de facto policy of failing

to make disability determinations within 90 days was preempted by federal law).

As set forth in the First Proposition of Law, the transfers i^ question were permitted

,mder federal Medicaid law. Any interpretation of the Ohio Administrative Code which results

in a finding that the transfers were not perrnissible would therefore directly conflict with federal

Medicaid law in violation of the Supremacy Clause. This principle precludes a finding that

transfers perrnissible under federal Medicaid law are. improper under the Ohio regulations
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^overning the same subject, For this s.dditis^nal reason, this Court should reverse the Court of

Aplaeals.

D. If the Agency Objects to the Result of Applying the Regulations as
Written, the Agency Must Amend. Its Rules, Not Disr^gard. Them.

Lacking support in the regulations themselves, the Agency's opposition to the Atkinsons'

reliance on the Homestead Exemption seems to be driven by its view that whatever the relevant

regulations each say, the result when the regulations are used together does not make sense: "[I]t

would be absurd for couples to be able to artificially in-flate their CSRA amounts by keeping a

house in a trust, and then pull it back out without penalty when that purpose is achieved."

Appellee's Memo. In Resp. to Jurisdictional Memo., at 11; see also id. at 13 ("This case is a

textbook example of how it undercuts the core premise of the CSRA."). Put simply, the Agency

does not like the consequences of its own, and Medicaid's, regulations. But an unpalatable or

unintended consequence when a party relies upon an existing statute or regulation is not a

justification for reawriting the law through Court action.

The CSRA in this case was properly calculated given that the home was in trust (and in

fact, had been in. trust for a decade). The preaeligibility transfer from Mrs. Atkinson to her

spouse met the clear tenns of the Homestead Exemption, and did not run afoul of the

unambiguous post-eligibility CSRA Transfer Rule. "Following ^primazy rule of statutory

construction, we must apply a statute as it is written when its meaning is unambiguous and

definite . . . . An unambiguous statute must be applied in a manner consistent with the plain

meaning of the statutory language, and a court cannot simply ignore or add words." Portage

County Bd. af°Comm1;s v. City ofAkron , 109 Ohio St. 3d 106, 116, 2006-®hio-954, 846 N.E.2d

478, quoting State ex ^eL Savarese v. Buckeye Local School Dist. Bd. Of Edn., 74 Ohio St. 3d

543, 545, 1996aOhiss-291, 660 N.E. 2d 463; State e-x rel. Burrows v. Indus. Comm., 78 Ohio
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St.3d 78, 81, 1997-C3hio-310, 676 N.E.2d 519. The Agency wants this Court to re-write its

regulations because it objects to the result in the Atkinsons' circumstances .... that an applicant

and spouse could receive a higher CSRA with a home in trust, and still keep their home by

transferring it from applicant to spouse before eligibility is determined. The Agency has a route

for relief in these "unintended" situations: it can amend its regulations or seek legislative

amendment of the statutes. Its remedy is not to disregard the plain language of the statutes and,

regulations that Congress and the Agency itself promulgated to the detriment Ohio citizens who

relied on the regulations as written..

This Court should reverse the lower court's decision, and hold that Ohio Admi.n. Code

'; 101.1-39-07 (nka 51 60; 11 m3-07) peimits the unlimited transfer of assets from an institutienalized

spouse to a community spouse prior Medicaid eligibility, and that such a transfer does not

eonstit^:te an "improper transferg' under Ohio law.

CONCLUSION

For the foregoing reasons, this Court should conclude that both federal law and Ohio law

percrait the transfer of a primary residence fro^s: an institutionalized spouse to a eommunity

spouse without penalty prior to a determination of Medicaid eligibility. Accordingly, this Court

should reject the finding of an improper transfer, reverse the decision of the lower court

upholding the Agency deterrnination, and remand this matter for a correct award of benefits.
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Knox County, Case No, 13CA4 2

Farmerk J.

(111 On June 2, 2000, Marce1ia Atkihson and her husband transferred their

home into a revocable firust, Mrs. Atkinson was placed into a long term care facility on:

April 25, 2011, and a Medicaid application was submitted on June 16, 2011. On August

8, 2011, the home was rem'ved from the revocable trust and placed in Mrs. AtkinsoWs

name. The next day, the home was transferred to Mr, Atkinson.

(121 ApIeRee; Ohio De;^^rt"nt of Job and Famiiy Services, determi^^^ an

improper transfer occurred and approved Medicaid for August °I; 2011 through March

31, 2012 wfth partial payment due of $5,566.GO for April 2012.

(%31 Mrs. Atkinson requested a state hearing. By decision dated November 30,

2011, the state hearIrs,^ upheld the determination. Mrs. Atkihson a,^^ec-I^d the decision.

By decision dated January 10, 2012, the administrati^^ appeal affirmed the decision.

(14) Subsequent to the administrative appeal decWon, Mrs, Atkinson passed

away< On June 8, 2012, appellant, the ^state of Marcella Atkinson, appealed the

decision to the Court of Common Pleas. By judgment entry filed March 7, 2013, the trial

court affirmed the administrata^^ appeal decision.

1151 AppeIIar>t filed an appeal and this matter is now before this court for

cons1^eraffana Assignments of error are as fio1iowso:

I

ffl) °fTHE AGENCYS FINDING IN THE STATE HEARING DECISION DATED

NOVEMBER 30, 2011 AND ADM1NIS"I"RATIVE APPEAL DECISION DATED JANUARY

10, 2012 OF AN IMPROPER TRANSFER IS NOT ^^^^^^^^^ ^^ ^ELI^BLE4

PROBATIVE, AND SUBSTANTIAL EViDENCEa TWO D;STiNCT TRANSFERS

6
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OCCURRED, Fll^ST FROM A REVOCABLE TRUST TO THE fNSTtTUT^^^^AL1ZED

IN.^IV^^UALR AND A SECOND TRANSFER FROM THE ^^STtTUTI^NALIZED

INDw^ID^^L TO THE ^^^^^^^^ SPOUSE. E^^^^ TRANSFERS ARE

SPECIFIC4LLY PERMITTED IN THE LAW>?l

}^

ffn aaAPPELLEEe^ JANUARY 10, 2012 ADMINISTRA^`I"^^ APPEAL

DECiSION AND NOVEMBER 30, 2011 STATE HEARING DECISION ARE NOT IN

ACCORDANCE ^ITH LIAW AS THE LAW SPECIFI^^LL^' ALLOWS FOR

TRANSFERS OF TRUST ASSETS TO AN APPLtCANT FOR MEDICAID UNDER OHIO

ADMs CODE 5101o1^9-27018 AND SPECI.^^^ALLY ALLOWS FOR A ^^^^CA^D

APPL^^ANT TO TRANSFER THE HOME TO THE COMMUNITY SPOUSE UNDER

OHIO ADM. CODE 5101.1-39w07(E),"

ti[

('98) keAPPELLEE°S: JANUAR -Y 10, 2012 ADMINISTRATiVE APPEAL

DECISION AND NOVEMBER 30, 2011 STATE HEARING DECI^^^^ ARE NOT IN

ACCORDANCE WITH LAW AND UNSUPPORTED BY RELIABLE, PROBATIVEe AND

SUBST'.^NTrt^L EVIDENCE AS THE AGENCY POINTS TO NO CODE PROVISiON

WHICH PROHIBITS THE ^NCREASING OF THE ^^Rkr

i^

^^^ ^AP^^LL^^^^ JANUARY 10, 2012 ADMINISTRATIVE APPEAL

DECISION AND NOVEMBER 30, 2011 STATE HEARING DECISION ARE NOT ^^

ACCORDANCE WITH LAW AS T^EY^OLA1"E THE SPOUSAL IMPOVERISHMENT

SECTtO^^ OF THE FEDERAL MEDICAID STATUTEeir



Knox County, Case Noe: 13CA4 4

1, tt, III, IV

{q̂ °^^^ Appellant claims the trial court erred in determining that appe1lee;^

administrative decision was supported by reriable, probatve8 and suk^^atitlal evidence

and was not contrary to law. We disagree,.

(111} The applicable standard of r.eview in an appeal from an adminisfratwa

agency is governed by RoCo 119r 12 which states the fo1lowinga

The court may affirm the order of the agoncy complained of in

the appeal if it finds, upon con^^^eration of the entlra- record and such

adtdiffonaf evidence as the court has admlftd8 that the order is supported

by reflables. probative, and substantial evidence and is in accordance with

law. In the absence of such a finding, It may reverse, ^acate; or modify

the order or make such other rulin^ as is supported by rallable, probative,

and substantial evidence and ls in accordance with. law,

{1' 2} In Our Place, Inc. : Ohio ^^^or Control Comr^^ssfonr 63 Ohio SUd 570,

671 (1992)8 the Supreme Court of Ohio explained the fblloVing9

The evidence required ^y.R.Cy 119.12 can be defined as follows:

(^) "Rallable°° evidence is depen^able, that W; it can be confidently trusted.

In order to be reliable, there must be a reasonable probability that the

evidence is truer"'(2), ^^^^^^^^^vd' evidence is evidence that tends to

prove the issue in question$ it must be relevant in detenining the

^^^
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^^sU0,^^^(3) "SubstantlaE}} eva^^nce is evidence With sor^^ weight; it must

^.^^e IImportance and va'ues (Footnotes omft#ed.)

5

(%13) As stated by thzs court in Fire v^ Ohio De,^aitmenf of Job & Family

^^^ice,^^ 163 Ohio App.3d 302, 2005-Ohio-5214p 119 (5th Dist)a

"The appeflate cOUrtgs review ir, even more fimfted than that of the

trial ^^urte While it is incumbent on the trial court to examine the ^^^^ence,

this is not a funafton of the appellate court." Po.^^ v. 0h16 State Mad9

Bde (1993), 66 Ohio 80d 619, 621, (314 KE,2d 748. On an ^^peal

pursuant to R.C. 11912, an appellate court shalt review evidenttery issues

to determine whether the common pleas court abused its discretion in

determining whether the agency decision was supported by reiiable,

proba#iveg and substantial ^^^^eftcee Id.o iasues of law, howev6r, are

reviewed de novo. Sohi vt o^^^ State Dental Bd (1998)F 130 Ohio App3d

414¢ 421p 720 N.E;2d 187.

(114) In order to find an abuse of discretiong we must determlne the trial ^ouits

decision was unreasonable, arbitrary or unconscionable and not merely an error of law

or ^^^^^enta ^^^^^more v. Blakamorep 6 Ohio SUd 217 (1983):

(115) Without opinion, the trial court found ^^^^^^eds decision was correct In

that an improper transfer occurred vgth the Quit Claim Deed of the home by Mrso.

m
C14

9
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Atkinson, the inst€tutionalized spouse{ to Mr. Atkinsonp the commun4 spouse. See,

Judgment EntrY filed March 7, 2013.

(116) The January 10, 2012 administrative appeal decision affirming the state

heaeing decision found the fol1oVing_

In your casea you and your spouse transferred ownership of yciur

home into a revocable trust on June 2, 2000. You were later admitted to a

1ong term care faciiky ar^ ^pri1 26, 2011 and a Medicald- application was

submitted on your bdhalf on June 16, 2011o On August 8e 20113 the

property was removed from the revocable family trust and placed in your

name by Quft Claim Deed: Then,. on August 9, 2011, you transferred the

home Into your spouse:s name by Quit Claim Deed.

This se(ies of events shows that wKile your home was In a trust, the

deed to the home was not In your rsame or your spouses name, and €t was

not exempto Once the house was placed back into the Communfty

Spousegs name, the home. was exempt as a resource. Furkher, the

resource assessment correctly included the home as an available

resource because, at the times the property was held In the revocable

trust. Accordingly8 the Agency correctly determined that the transfer of the

home from the trust: to the Community Spouse was Improper and,triggered

the gmpropertransfer period. As suoh8 the hearing decision is correctP

10
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(1171 The und€^^^^^d facts are set forth in the November 30a 2011 state hearing

deelsion and are undisputed for this appea1;

FtNDt1^^S OF FAg^T

1. or^ 6^2/2000, the Appellant and her spouse tmnsferr^d

ownership of their home (which they were residing in) into a revocable

trust.

2. On 4125/2011, the Appellant wasad-mltted to a long term care

facllltye

3. On 611612011 an aPPiIcation was submitted for Mellcal^ for ft

appell^nt

4. On 818/2011s by Quit Claim ^^ad, the homestead property [was]

removed from the revocable family trust and placed In the AppellantP^

name and then on 8/9/2011, the Appellant& by Quit Claim Deed,

transferred the home into her spouses (sic) name.

5. Agency oonsidered. an. Improper transfer occurred and the

agency then approved Medicaid w€th a restricted period of coverage for

the Medlcald effective 8/1/2011 through 3/3112012 wlth partial payment

due of ^^^566900 for 4/2012.

a9 Agency mailed notice ^^ determination on. 9/2912011 .

(^18) in its appellate bri^f at vilB appelfant poses four issues for our review.
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1. Is the transfer of the home from a revocable trust to the

inst@tutional€zed Spouse an improper transfer under Ohio Adm4 Code

5101e1-39µ07ar^^ Oh^oAdm. Code 5101o1-39m27<17

2. Is the transfer of the hom. o from the Institutiort^^^zed Spouse to

the Community Spouse an improper transfer under Ohio Adm. Code

5 1 olr 1 M3947?

3. Does the Ohio Adm. Code prohibit actionsk which Increase the

value of the Community Spouse Resource Allowance?

4. Does the Agency's docition violate the spousal impovefishment

provisions of 42 U.S.C, §1396?

^

[Tllg) In oonsldering the assignmer^^s of error, we wilf address: these Issues aet

foM by appellant,

(120) Appellant argues the transfer of the home from the revocable trust to the

ins#ituts'^^^^^zed spouse was not an improper^ transfer. As noted by the administratW

appeal decision, the revocable trust was a Category two self settled srustr See, Ohilo

Adrn.Code 5101e1-39m271(C)(2)a As a result, the "cor^^s of the trust is considered a

resource available to the individuale8 and p'[P]ayments fr^m the trust to, or for the benefit

of, the individual are considered unearned income.Ee See, 0h:1^ ^dm.Code 5101;1^39-

27,1 (C)(2)^^^(1) and (H). Payments from a trust include any disbursal from the principal

or ^^^^^ ^^ ^^e trustx including ^^^^^ual cash, ^^^^^^h or property d[sbursementsb or

the right to use and occupy real property.}° See, Olfio Adm.Code 6101 a 1A39µ27. 1(B)(8).

12
^
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An YpIndividual" is defined as "an appficant for or recipient. of a medical assistance

programe" See, Ohio AdmaCode 51011 a39A271 (13)(0)e

f921.) Therefore, the August 8, 2011 Quit Claim Deed from the trust to the

trsstitutionalized spouse was ux:a^amed income to that spouse. As such, it could hatie

remained as an asset of the institutionalized spouse to be used for her benefit and

would have been a resource available to her.

(ff22) In resolvbng the first issue, we find the transfer from the revocable trust to

the institut^^^^^ spouse ^^one was not an improper transfer.

(123) Appellant also argues the transfer from the institutlonatized spouse to the

commur^^^^ spouse was exempt and not an. improper transfer. An improper transfer Is

defined €^ Ohio Adm,Gode 5101;1-39-07(8)(6) as follows:

An g3Improper transfar'° means a transfer on or any t^me after the

wookab^ck date, as defined in paragraph (8)(9) of this rule, of a legal Or

equftable interest tn a resource for less then fair market value for the

purpose of ^^^^ify€.ng, for medfcaldE a greater amount of ^^^icaldx or for

the pur^^^^ of avoiding the utilization of the r^^^um to meet ^edW

needs or other living expenses.

f-124) A transfer is defined in Ohio Adm1 Code 51 01149a07^^^(U) as, 'Q.^^^

action or failureto act which has the efflect of changing an ownership intere-st of an

asset froM the individual to another person, or of preventing an ownership Interest the

individual would otherwise have enjoyed, This lr^^^^^^^ any direct or indirect method of

13
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dtspogtng of an tnteresf in property,'$ lmproper transfers are defined tn Ohto Adrn.^^^^

^^ 01:'I -39-0'^^^^ as fottowse

(C) The fotlowing types of transfor^ are presumed to be Improper

transfers fo,r less than fair market value:

(1) Any transfer that reduces the indtviduales meources and brings

f^evalue of their remaining resoc€r^s within the resource limitattonz

(^) Any tra:^sfer that has the affect of safeguarding future otigtbili^y

by divesting the ^^div€^uat of property that could otherwise be sotd and the

proceeds then used to pay for support 'anrt r^^^^^^l care for tho indivaduatx

(3) Any transfer of income-productng real property; or

(4) Any transfer by an ir^di'Vtduat of an exempt ^^^^ as defined tn

Chapter 5101n1^39 of the Administrative Code, whether prior to or after the

Medicaid applt^^^^on date.

(5) For an asset to be considered tansferred for fair market value

or to be considered to bo transferred for ^^ltjabt^ ^^^siderattonK the

consideration received for the asset must have a moraetary valueR

(6) A transfer for love and consideration Is not considered a transfer

for fair market value. Clear and convincing evidence Is required to rebut

the presumption that ^ is an Improper transfer.

(126) Appellant argues, wfthout addressing the "unearned incomep° designation,

the transfer was of the residential home and therefore was exempt from ihe

14 dqb

in ^ A
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presumption of improper transfer, However, fbr the home to be exempt, the dead must

be in the ^^^^^^dua1't name or ^^ouse's r^amee See, Ohio AdmoCode 51011w39m

31 (C)(1)(b)., At the baselioe date, the home was in neither the ^ns#ltut^^^^fted spo ^€se's

nor the community spouse's name. The homestead exemption does not qualify for

either the August 8 or 9, 2011 transfers.

(126) If the home had remained in the institutionalized spouse4s name after the

August 8, 2011 transfer, ^ ^ouild not have been gh improper transfer ^^^^^^^ it was the

home of the community spouse provided that the transfer was for his sole benefit, Sao3

Oh€o Adm,Gode

{1271 The home was included as a r^our^e because It was in the.revocable

trust. Once the AMust 9, 2011 transfer occurred, the home was removed from

resources available to the Institutior^^lized spouse, and the community spouse received

a larger ^SRA (community spouse resource alf^^^^^) and More of the roupfe}s

assets. Arguably, if the home had always been in the institut^^^^arized spouse's name

and was the ^^^^ids residence, the transfer would not have been Improper£ that is, if all

of this had been accomplished pflor to thebaseIlne date and not some two months

^ater.

(V28) Pursuant to Ohio AdmrCode 5101Q1-39-07(B)(10)(d) and (14), all transfers

Oafter the baseline: date must be examined to determine if they are improper and subject

to a restdo#ed Medicaid coverage periodax and whether they Included RBany direct or

indirect method of disposing of an Interest In pr^perty."

(129) The CSRA was determined at a onemtime date, thc) time of

instituffonalizir€g on April 25, 2011. See, ^^ic) Adm.Code 5101.1x39-36(A)a Any transfer

15
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t^^^ ^^^^^^ an increased CSRA for the community spouse is governed by ^^^o

AdmaCode 5101;1m39a07(G)(41s

(G) Any transfer botmen spouses in order to comply With. the

madicaid community spouse resource ^^^owa;^^^ (CSRA) computed

porsuant to Chapter 5101r 1M39 and Chapter 6101:6a7 of the AdmInistraEive

Code may not be applied inconsistently With the rules se#ting limits c^^

CSRA or the minimum monthly maintenance needs allowance (MMMNA),

(4) Trartsf'er in excess allowed by this rule must be presumed an

improper transfer.

J1301 By transferring the home after I^^^^^^ been given the benefit of it in the

computatiori of CSRA, appellant^ ^^^lated Ohio Adm.Code 5101a1-39R07^^^^2^ cited

above.

(131) We conclude the August 9, 2011 transfer was improper and Ohio

AdmaCode 5101Q1 49-07(C)(2) prohibits the increase of the CSMa

( - ,32) Lastly, appellant argues appel^^^^s decision and reasoning violated 42

UaSoQ § 1396. Pursuant to the federal cases addressing the spousal impoverishment

pr^^^^^^^, we find no vioia-tron by appelIee in this cased See, Hughes ^ ^olb^^^ 872 R

Supp,2d 612, 622 (NoDa^^^o 2012), Wherein the Untted States District Court for the

Nor#her^ District of Ohio held:

16
^Ljb
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In Count €1 of the Complaint (ECF No. 1), P€a[nt€h`s c!a€rn that 42

U-Se^ ^ ^3,9^0(c)(2)^',^ffl) allows €nstitut€onat€zed spouses to tr^ngfer

unlimited assets to their corhmun.ity spoUse without the transaction being

considered an improper transter. E^.^ No. I at 137; This Court,

however, has already rejected that argument in a case €nvo€vIng an

Inheritance. .^urkholder9 2010 WL 622843. The plaintiff €n Butkholder

argued that 42 U.S.C. § 1396p(c)(2)(B)ffl allowed for un€imited transfers.

After examining the statutory language, legislative history and refevant

case law, the a-ourt held that wh€ie § 1396p(c)(2)^^)r) author€kesF

gene€°a€lyB transfers to spouses, 42 USC.C. § ^^^^^ 5(0('^) precludes the

transfer of assets to the community spouse beyond the ^SRAw Section

1396r--Sgs supersess€on clause, § ^^^^^ 5(6)M requires resolution ot'any

Inconsistency between €t and § 1396p^^^^2^(B) In ^^ former c€ause"s favor,

ld. at *2, The Court makes a similar f€nd!ng in the case at bar.

13

fV331 Upon review, we find the trial court did not err in affirming the

admin€strative appeal decis€on,

{134) Assignments of Error €g €€f €€1 and IV are denied.

17
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(ff35) The judgment of the Court of Common Pleas of Knox County, Ohio ^^

hereby affirmed.

By Farmer, J.

Hoffmang P.J. and

Baldwin, J. concur.

on: Shelfi K ^irher

SGF/sg 827

18
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IN T^^ ^^URT.01F COMMON:^LEEAS:

^^^^ ^OUNTY^^^

FSTATE OF MAR^^^^ ^^^^^N

A^^^^^^NIT,

yvsm

QW0 DEPT. QF .^OB AND FAMILY SERVICES

AP^F-LLEEe

Cas'em.12,4,P06-0305

judge Otho Eyster

^^^NT EMMY

... .
maller came be^'^srd the C€surt on ^a^ ^:d^.iiaistrtativc ^,^^^^l:, ^;p^Z^^llaiit appc^^in

0
t^ap j>^n^a:^ry 10} 2012,, ^ad^ai^.ist^'^ia^e Appeal Decisi^^n of tFad {^bi^ DepA^^t of J^sb and

The ^'aaurt hav."sng cons€dered the b'iefs sub^itted (wat'^ exhabits) ana^ t^l^appji:^b^^

i^w finds the decis.3on oftb^ Ohio '^^^^^^^^^ of Job and: Frmily ger^i'ces a^g^^^^ng M^a^id

w"sth restsidted coveragq afteg a. diterm$iigtipn that an. ampr^^^^ tm.ns&r a^ccormd is: supported by
z
0

A preponderanpe'of su'^^^^^ialx a^eflabK $nd probative ov id^^^^ on thewh^^^ ^ec-ordo Tbe, Cbuat

N€ther finds the DeRaatrnont5s d.^^^ion is n6d ^^donttaMaonAlg illegal, obiiral)?y. cdprioiaus. or

unreasonabl^ ss

ORDEUD xhd Jaraua:yr 10, 20:2^ ^dminisirafivc APppart DecIsion, of the OH6

^^.rodand it. is

^^^^^: furttter A,^pe'llant's i^qucst f^^ 'Orai: Hearhig i& denied. Costs to

Appeltant

I'^ IS Sb ORDF-RED.

°Utbo Eysterg €',
cios^ Code IS

col
Elizabeth A. DumollR ^^. ,
T^orA L. CooperF Esq.
Arny Goldstehij, ^tvs^;° ^ssWarat AttPmey Ger:eml
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ppendix R-
OHIO DEPARTMENT OF ^^^ AND FA

BUREAU OF STATF. ^ GS

A13^^STRATI'4F, APPEAL SECTION

^n Re A^^^ oE-

LCARCELLA S, A^^SON
THE LA"URE-LS
13 ,^^^^^^^ RD
MT VERNON, OH. 43050-:

SummaM,, C^^gision

You are appeaIir^^ a November, 2011 agency Medicaid approval wkh restricted

coverage after a ^eterr^ination that an improper ^^sfor =urred, We agree ^dh the

hearing decision which overruled your ^^^^^ because the deed to the home was not in

your name and ft vm not exempt.

Ana. . is

In your administrative appeal request, you suggest a statement of error that the

decision was contrary to the weight of the evidence because you argue that ^^ ^^nder

of a r^^ocable trust should be considered unearr^ed income, nWL an improper trarWer4

Furtherx you argue that the value of the home should not be considered transferred ^n

tNs case because countable resources are those remainhg aftr all exemptions have

been applied. As such, you argue that the treatment of the home In a LTCF ser^^^^

^^^^^ makes the value ^^^mpt.

Ohio Admirtistr^^^^ Code 51011^39-27e 1(C)(2) explains that a Category twoi

^^^ seffled #rM. established aftr August 11 £ 1993 and which is a revocable trust ^^

Page I of4

^^^ ^umber

^ ^^^^^ ^^^

^^^^^

qe^`

r

.^^ ^^^^ ^^

^^^ ^^^^^^ ^aw

x3ae

AA-$859

1721OU MMD

UVW2011

11 /3 W01 11 PMS

129^3/2011

A&aW&a #ive A ^l .D ' kn

20
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consi^ered a r^^^^^ ^^^^^^^^^ to the ^ndividualr 1-39-27a1(B)(5) defines the i^^^^^duat

as an ^^^^icar^t for or recipient of a med^^^ assistance program. Payments ^^^ the

trust to, or for the benefit of, ^he ^^^^^^^^^ are considered uneamed income and any

other ^^^mefft ftom the trust are considered an improper transfer subject to the ^les

prohibfting the improper transfer of resourm. Further, ^^ the value of the home to be

exempt, when LTCF ^^ces3 HCBS waiver, or Pa^^E services are requested, the

home must be the ir^^^^^^ahs or individualk^ ^^^^se^ principle place of r^^^enceo '

Ad^^^^ona1lya the :^^ to Me home ^^st- be In the individualAs or ir^^^viduar^ ^^^useeeso

name. 2 AJso5 the home must coniply vhtI^ the provisions of equity ^^^^st in the

ir^di'via^^aVe home not exceeding the home equity limitQ ^ Lastly, the resources of both

the ^^^^onaliz^^ spouse and the cor^^^nky spouse are ^^^^^ to ^etermine the

coupleb^ total countable ^^^umes ec^^^^^^ at ^ beginning of the. first continuous

^^Ood of ^^stitubonalizatona 4

In your case, you and your spouse tran..^rr^^ ownership of your home into a

revocable trust on June 2B 2000^ You vmrs later ^^^^^^ to a bng term care fac(i^ on

Apdl 25, 2011 sind a Medicaid application was subm' on your behalf on June 16g

2011. On August 8, 2011, the property was removed ^^^ the revocable family trust

and placed In your name by Qu°[# Claim Deed. Then, on August 9. 2011, you transferred

the : home into your spouse"s name by Ouk Cl^^m Deed,

This series of ^^^ shows that while your ^orhe wasin a trust, the deed to the

home was not in your name or ^^^^ ^^^usWs name, and It was not exempt. Once the

1Oh€o Admin, Code 51 01s 1 w39-31
2 Ohio Admin. Code 5101: 1^39-31
3 Ohio Admin. Code 5101:1-39-31
4 Oh^o Admin. Code 510101^39-35

^^^e 2 of4

21



AD,1^^^STRA^^ AP^^^^ DECISION CONTINUATION Pop^ ^^^

house was placed back Into the ^ornmunfly .^^^^sWs name, the ^^^^ was exempt as a

resource. Further, the resour^ ^ssessment ^^^^y included the home as an

available resource because, at the Ome4 the propei^ was held in the r^^^sWe t€ustr

Accordingly, the Agency ^^^mctly determined that the ^^sfer of the home from the

trust to the Community Spouse was improper and tdggered the improper transfer

PC-dod. As such, the hearing decision Is ^^matq

DECiSlON

We t^^efbre ORDER. that the t9^^^^ decision is AFFIRMED.

David Robatsm
Administrats^^ AppeW Officer

^NCURQ

lp^^ ®

Margaret E. Adams

Administrative AppM Officer

DaW of Issuance: ,Tanuarf €0p 2012

Joel D, l.odgeR Chief
Burma of ^^^ ^^^

Chief Legal ^^^l

Not€ce to Appellant

ThFa Admin^^^ve. Appeai decialon is do gnal dedgm on . this ^a^al fi^a^ the ^fs de^^ of ^s & bmIly
^rv'sm< It :s ^S^aeg ^ ^I^ ^p ,; and ^t^p unj^ )t ^ rtverws? or modffied an app"? to -ft sourt of
comm on pieas,

Page 3 of 4
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ADME^LSTRATIVE APPEAL :&^^^^^ION CONTINITATiON ^^^ 4 of ^

^n APP01^ ^^ ^f^q^^ ^^ Mis d^Eoj ^ a^a^I k b Ma ^ of w^rmr pleae p^^ ^ ^o^
110.12 an^ ^10'L3SM: of ^^ Revind Coft. 11fte, Apo6mt ^^^ ^^ ft oVnak nwm ^^ ^ ^ ^^^^
^^ the ^^llow°^^ ^^

^^^ ^^ ent O#Job A Famet^ ^^^es
OM^e of Lopi $wWcn
30 E Bmftd ft+aet. 319 Flr^
^iumbtw, OH 432154414

Tta e4^^^^laM a-WI sE^ ^^ a copy of tho retlw of ^^^ ^ ^ ^^^ of common pie." h. the tourdy b wh€ch
ft AppeI€St^^ mWes tFmnWE^ County, If ftAppoWt^^^ nat msJde ^ca Ohio)o . wIX& B*1'^ the ^^jung to the
^^^eW.: an^ the ^ ^^^ ^^ecoun must wxm withh, thnly (^) ca1en¢7far ^^ys of ft deft a^^^anft r^` ^^e
ded'abR.:

If you #ave queom^ ^bou'x ^pWIM^ to a cqud, c^^ ^^^ atiomy, feaW legat sid se^^ or ^r assodalmn. ^
you war^ 105masszn abraaat frm kq* ser*66, you ow cal# ^^ Ohio ^ate Lep@ SWma 4sodatiaN teil ftw; at 1«
^589-MO.

^^.
DhWerx KNOX CD3^^
^^^, SARVEPe ^^ ^^^ Hmings
EL^^M, A DURNELL
^^^ L. COOPEt COMPANY LPoAs
^^^^^^^
^ BOX 747
ChN°^ ERBURCYr OH, 43011

Page 4 of 4
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In the ma1ter,ok

OMO DEP'^^^^^ OF ^^^ ^^ ^^^^ ^^^^^^^^
BUREAU OF STATE HEARINGS

MARCELLA 19 A`1"KIwi:5 O^
THE LAURELS
1 3 AVALON 1^
IMT VEItNON# ^^ ^^^^^

^^ ^
^^9405011S

^^^^^^8

No Compl@ance RW1md

Dwlsaon ^^^
ReqSaen DMe

e

akmi " m:
O^^^^ED,

St^^^ Heari.^ ^e6sign

i^^^E.ffiffIPS
Appeal NoW 1721069 Meaifcaid for Me aged The issue on appad^s ^',^° the Knox. Cs^^^
^^Partment of Js^^ and Famaly ^^^ces corec¢A^ determined an improper L-msfer maxlting in a
nstricted period ^^^ovemge for the Appe1^^^^^ Medicaid for ^^e apd (MED).

.^^^ cmf-d ^^^^^^^ of the ^^^^^^ ^^ mgWatiou that Applya.1 fmd the c^ctwWwtio^ of
T^^^^ted Period o^^^^^^^ due to an improper tmnsfer is conwt Therefore, N^ ^^ should
be ^verruledt

,E. --IT- - . K&T^N
On 9a^9^01 ^ ^ the Agmey mailed ^ Appellant a Medicaid appwvai notice with resta^^
^^^^^ ^^^^^e and t, r^^^^^ ^^^^^^ ^^^^ ^^^^^ ^^nstion notices9 Sin
r^^^ a state headib^ on 1011.4=1 1. The ^^^ was ^^hedWet for and d^^y conducted on
11 t202 0 s 1o °1`1e Appeft-at was r^^ tei by her authorized representative which is her
^o,meye rw A,^^^ was re^^sented by Ulaq Jam Pribonic, An oath was administered and
taken by all ^^^^ ^^nting te-stimonyr

ffGSRF 1^ACTI I

I On 61=000, the ^ppo1^M and her spouse transfi^^^ owne^^ of their
home (which ^ ^^ residing in) into a r^^^^^ ^^
On 4^5r,.,O 1 1.9 ^ Appellant was ^itted to a long ^^ ^ faci$ity,

30 On 6116/2011 an a^,^^^^^^^^ was s ub^^tted for ^^icaid for the
^^^lPanta

4. On 81812011, by Quit Claim Dwd¢ the ho^a.^tead pmperty removed from
^^ ^^^^^al^ fwn>^y L-,^^ and placed in. n^^ and then on
^^/2011g the AppplH^^ by Quit Claim Deed, trwnofer^^ ^ ^ei-n^ in-to.

1

JM 04005(Rev^ ^ON)

hcr ^^^^^ n&=
Agency co^^^^m-ed an improper tr=fer ^^^^ aM the agency then
^Ppro°^^^ Medicaid °^M a ^sticted period of ^^^^c for ^^ Medicaid

Page I ^^ ^
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STATE RFAMINCB DECUSFON +^^^^^ATICR^

effect^^ 811 a^^^R[ I through 3/31^12 with partial psymeno dw of
$5566:^ for 4/2012.

6, A^^ ^^ed notice of ^^^^^srs on 9/29/2011a

^^^^^^^^^ ^^ ^^^

A celegorltwo tmst is a s^lf-seffled tmsts„ ^sWalUshed on or ^r AugM 11, 1993 snd, meets all
o^`t^^ ^^^^ov&.1g orted"sg t~ amts of t^^ individual up-ere used to ^^^ all or ^ of the ^^^ of
the trust w-d the tz-ust wssnot establis.^^d by svrill and the trustp^^ estab^^^ad by the
Lid! v idu a 1, the ^^ous c c f tb^ ind^^^dued, ^ a :^^^^, Ln^l udl ing a c^^ or vAru nistradve b^^^ A th
I^^ antorit^ W act in pi s^e of or on behalf of ^e individual or on ^elmlf ef the sou se o f the
ind^^dualf or a pman, F^lu^ng a ^owt €^^ adminis ^si^e Wys acting at the dhvetion or wgon
the mquest, o£the indyvidual or tbo s^oum of t^ ^ndividual. This is it reva^ca-ble tma md both
A^Al!^t and Ag^^ ^ on this. A ^voaDle t^t in t^^s ^.^,^o^ are ^st^ as ^`s^^ova$ the
c*qm of the tnut P's considered a ^^^^^ availabLp to ^^ individual, md ^^^^^ from the
trust to, or for the benefit of, the individuid am considered ^ewA income and any other
payments fmm the wat s^ ^^^dmed an 'unympor tromfer subject to the ndes pro.bxbiting the
improper tznsfer of resources. Ohio Admim'stmtiv^ Code (OAC) 5101a 1-39a27a ^ (2006)

Treatment of the home Vben LTCF savicess ^^^S -wsiver or PACE ^^^^ are mquested, for
the value of the home to be cxcnaptp ^^ home must be the individW's or the individual's s^^e
priazapa.i place of residence _Md_,.I decd to ifie home must be b,^ ta'ic indivadusVs or ^^^^^dual°s
Vouw name Md the bome ma^ ^omply with ^^ ^rov^^^ of the oqtAty interest in the
individoal°s b^e not exceeding the home equity h'm¢t.. OAC 51.01s149-31 (2007)a

-il^ ^^^owing types of transfers are presumed to be improper transfers for less tm fair market
value that reduces tm in^^^duAa^ resources and brings the value of their mnai^.^ ^souroes
within the ^^^ limitation and sny-tr^^er that hm the cffW of ssfeguard . i^^ ^^
^figibility by divesffing the individual of ^^tty tbAt ^ould otherMw be sold and the proceeds
then used to pay for support and medical cato for the ^ndividual:OAC 5101b 1a39-07 (2006)

On 61212000, the Appellant snd ha spouse (the community s^^^^ ^^aTed tho botne into a
revocabg^ living trustr The.home snd the ftst wem botb.jot'tffiy owned by the institutionalized
spouse and the ^ommunity spousc9 ^ ^^ was the ^^^^^ pl= of ^^^^^ before she
entemd the LTCFo The b^^t was valued at $53,750.00. ne appellant ww insitudonalizeci on
4/251201 1 1 On 8^8/2p11$ the ho me was trs^sfeffed to tbe Appellant and then on W201 1, the
home was ^^^enec1 to the ^nununity spousen

For the home to be considered exempt for the purposes of Medicaid nutsing home vendor
payment, tbe home ^^ust be tbei^^^dual's or the ind'IvidusPs spouw princqpial place of
residam,e, Llm deed tothe bome must be in t^^ individual's or indiv^^uejgs spouse name, W'd tb,-
indivsdual$s equity In tb.er^^^ must not exceW t^^ ^^e equity limit provisions in the zW^,

Wrile txe b.^me. was ai^ the t^^^, the decd to the home was not in the ^ppe1tsnt'snwm or his
^^^^^^ ^^, 8nd was not exempt. Oncs l.^e house was placed back into the Cox^^^^
Spouse$s mme, the home was exempt as a resource. Tlw Agency determined that the tmufor of
-----------------

^^^ 2 of 5
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STATE HF.APJNG 1^ECPSIO3^ ^ONT^NUATION

the home from the ^^ to the ^ommunit^ ^^^ ^ improper and t^^^^^ ^ ^^^^^^
^^^^ ^^^odo The appeftn^ ^^ dud the ^^er from the ft= to di^ ^^^ ^^ no-t ^^^^
^^^t tD the ^^^^^^ons of OAC 5 101: 1 -3 9a07(zr) (2006) ^ OAC 5.10 1_ ^ ^31^27r ^ (2006),

OAC 5101:1-39M35 (2006) defines a?^^^e AssessmenF as ^ process where tm resot^^ of
both the ^nsfi;^xtional^^ ^^ise wd ft commt^^y spouse ^ ^esseed to determ^°^^ the
^^pWs 1;ot^ ^^^^^^^ ^ources. existing at the '^^^^^ of the flr^^ wim-dameas pe^d of

(Em^^^ ^deds) '1"^^ resource assessment correctly ^^^^^ ^^ home
w an evafiab^e resource ^^us% at Lhe timep ^ ^ppeU^^^ ^^rnestwead lpraper^ ^ ^^^^ ^^ ^^^
revomble t^^ Because the bzme was con:^id^^ ^^^^^d ir, the ^^^^^ ^^^^^^^ the
^omn^.^ty Spa^^^^^ ^^^^ ^^^vance reflected ft in^^^ value of the coapicg^ ^^ourm.
OAC ^ l 01 ; 1-39m31 (2007) By incl€^^^^ the home in the msotrce ass^^^^t and then removing
it ^^ the ^^^^^ by ^^^^^^ it to the Community Spoum# ^ Cou^^^ was ^^^^g to
mtifici^^y 'mflate the value of the resoumes so that the Cor^^^ Spouse received a W,^^
^^RA, and #.homf^^^ more of the couplexs wses>

During the hearing it was agreed by both the. Agency and the A;^l Imf ss audwri^
^presentat^^^ that aff flgmw on the msour^ assessment and works^ ^ correct, so the
mounts aft not mn issue, just the ^^^^^ Medicaid ^^^^age.

°^^^breg the detennination made by the ^genoy is affinmds

^^^^^ CERISUSOM n^^^^
^^ on t^c record and Agemy policy before me, I ^^ommm€^ that appeal ^ 1721068 should
^^ ^^effuled,

RNAL . . . RATM agg T^^ ^^^ ^^^^
^,ince I find that the ^^^^ ^^^^ recc^^^^^^ is supported by policy and ^ evidence, I
hereby adopt the x^^mmendedon. Thur% appeal ^ 1721068^^ ovenulcd<

oln
Lo/

BeW Wet Stsve^

^^^g Authority

Ncv^^^ A 2911

NWa to s#ppellant

Thgs es tie ssffie^^ mpwt aryour }geeadm end i^ to `swx[onn ,^ of Me deelsiait and eMm en your eac A1l pepeas md maeie&s
jn^uccd at %a bming or o8hemam filed is the ,procccdang mah up ft bWrgg eowair The kLWg mcord will be ¢^^^^^^
^ ^^ ^o Dqmrumt of ¥asb ^^ ^^^^y Serr aes. Ifyou WOa^Id lake a e^py of th^ offieiei sewrd; pWW telephesw the bce^te
mpa`+risoe at ^ COLl,FMBL3S .^IOAct, hmr€ng sedaor, at @ -M6v635-374&

^ugppe 3 of 5
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S`i°AT^ ^^AJU1^^ DECIS^'+tS^ ^^^ ^^^ON

tfyou beiieve aal^ suac fiming dwsloa as wmg, yo¢s may requmt an adwMsm€avc agpW, by .^^ng tw^ obw ^epwinmt off
,1inYv md FAM11Y&M€^C4 BUMaa f)fSwic ^4=aRA P,030X 182825, Cotumbass, 09 43218-2325 or kx; (614) 729.95744
Your eqasw &1=1d 1nckuk a aW of ahts hming aeoweaa WA in apPos.aaaan of wt^y yoac dBank tk 1s wvrons^ youa ^^
^^t m^t be m4dyw by the Baemn o€' ^^ ^eniv witt€in 15 er1=¢ da,ys ftm 5^ ^ato th1s dWixtm ts s`mcd, {r^ the
15^h dayfafis an a wabnd r^^ hdMw: rhis deadtnt #`s &e1caa&d to 8he am wwli day.) Duft thel 5-dq aEaratoes¢axY;yc apppew
gsmiod you my req^^ a fim CW offi* top.^ording of ;a9^e headng bgs conwdvg at-t di*'sct 1ear1^g nafm

I^'you ^v^ea^ c^r^^^a ov 9^ ^p# w,^ ^t dsan'^ ^s^ tbc ^^^ Of ^as 1O^ kVI ^ Of^"^ ^^ m ca11 dk00a^0
^ate 1AP1 $crv1ccs Awwtation, tott fm a& 140499-3888q for dw t** n^mbao

Axt^ a ^ ^^enk

Eft a tr, doetsta#aa miaW saa cm. '1'od*s los 6=unml^^ y ^^^^s PwMwA€ss COMO praee6^ ^ ^ ^ ^ ^
otm monam nda'eadu coa?ponea e1 r&oad adraalnisaratfuos E1 itcard admtntsta^^ sod maaateatda gw d Oteto MpEtweest of
Job md Pom61y Savimo

$1 uged cm que oda €iossaft oswd adman€viabe ossmn^^ usW peade soNt^tw una. apelad6nadm1n1^^a escaibaondo of:
Oh1o Depw€fmg  of Jsb md Ro1^ ^^cc,% B¢ar= of Sm Haft% F=1$a, Box i 82US, Cotumbu^ ONO 43218-2$25 o
ftsimil (614) In49574o Su wlllctt:sd ddm indica M qu6 WWI p1^se que k dec'ssa6n :s"ntstmtava a am¢am. Usled ^^
^omptow 1s solsctuw do WVkd6n trAtr,s'^^ con e6aa "66n. S: so0cat6d esada a fotmuMo do' splac:ft qteaaat qua m
mtWdo por 61 Sumtu of gag^ ^ear@pp de*o dc io% 15 dlu Wendmia daft 1% fec1^ ^ ^^e em de"n es exped#da. (Sx *i
15to, dia xem wbre un gla do ^^m ma o Le die feraado, csts &,dm timttc es cximdlstaaot p^^lmo dte letbamblc); Dum^ ^
palodo do 1S din do updaz.^a g&nan¢sftt1v% ust+^ ^ ^u m7resen&aee^^ puedw so@€camr =a copas gmtWta del r&md
admen6strefivo y do 1e gra#aft do ia vism ttmaat^ ^ Bumu of Stm Hoixangs At1 I a8M-635a3748 (nlmctox ie opcton I de1
Men4 prtueipw).

Si umd qutaa waraeuMn sebm nmiclos 4gales amguatm pm m sebe el .̂ omete d^ su oficim lmt do smecam &^aits„ uned
gaaok i#amm o€ Ma St&W Leg& gmtasiMnerafts iE pm d ntcaem laroml,

^^^^^ A DURNELL
THOM.Lx ^^^^^ ^WANY L.PaAo-
^6 W MAIN ST
.^^ BOX 747
^^^^^^^0, OH443011

Page 4 of 5
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^ppondk

AppelJAWt
1. Ap^^ ^^^^
2. State ^^^^ ^^^^^

^enr-y
Ad ^^^^ Summuy
B. Ratrlftd Medic-sid ^^^erage and ^^nefion wflm
C. ^^^ ^^^ace
D. ^^^^^^^ Deed ^^ ^^^^^^ Deed
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OAC Ann. 5160a 1w3M07

'1'his document is current t13rough the Ohio Register for the week of March 24, 2014 ths€au,^li March 28, 2014
Qhio_A_d ^a^hta^i°v_e CQAa > 5.140 He,ftcaid Se,^^^^^^ > C&g1sa^ 51!60;k=3 Meaf^ra^^ a^ ^sL ^^ea^ ^l'a^d' ^ai^d

s^^lr1Y^^^'7< l^i^ic^di traiisfer s^f mo^m.

(A) This rule defina~s the treatment of a tmnsf^r of resources.

(B) Deflnltinnsti

(:1) "Administrative agency" means the county defsarlnient of job and family services, the Ohio department
of job and family services, or other entity tlrat zl^^enrdnes eligibility for a medical assistance program.

(2) "Asseis" are defined in rule JJQ1:1 -39-05 of the ,FE&nan.ists•aa`yg: Cod'e.

(3) The "baseline daate" means the first date axpoia which the lnd'avldaaal has both applied for medicaid and^
is institutionalized.

(a) When an andivldaanl is already a medicaid recipient and becomes lnstltaitloraallzed, the baseline date
is the first day Of instltazta0f3alizatlaan,

(b) 'Fha" baseline date for individuals already in, receipt of medicaid and applying for a home and
community-based services waiver (IICfiS) is the signature date on the JFS 02399 "laequest for flaame
and Community-based Services (I-ICBS)" (rev. 191-006), if the ad.niinistra3_iv^ agency receives the
signed and dated foa:xa) wllhln five working days from the date of the signature on the JFS 02399.
If the administrative agency receives the JFS 02399 after the fifth working dkv, the baseline date shall
be the date the adan3nastTatavr; agency received the JFS 02399.

(+c) The baseline date foa• zTadlvfduals not in receipt of medicaid, who are applying for HCBS, is The
signature asn the. JFS €12399 i.f both of the following condati€aar,s are Mzyte

A sigaxed and dated JFS 02399 is received within five worldng days from the date of the
signature on the JFS 02399p and

(l.l.) A signed aaid dn^ed JFS 07200 "Request for Cash, Food Statnp, and tv1edl.^al Assistance" (rev.
10/2€306) is received wltWn thirty calendar days from the slpsa3ua-e date on the .11~;5 02399.

(d) The lsase#iaxe date foir individuals, who are not in receipt of xn.edicsala•1 and are applying for the
program of all inclusive care for the elderly (PA£`F.), is the slgna3:aaae date on the JFS 02398 (rev.
8/1999) "IAr€agrarn of All Inclusive Care for the Elderly (PACE) Referral" if both of the following
cssaid'ati€ans are aneto

(a) A signed and dated IFS 02398 is received widWn five working days from the date of tbe,
signature on tha?. JFS €123913, and

00 A signed and dated JFS 072€10 is received within thirty calendar days fa•asm the signature date
on the JFS 02399.

(4) "'1^'aar xaiarke3: valna3" is defined in rule 5L(#1s.f=,39. 05 of the Admarz8strratzEe € aaeie..

(5) An °"lanlsxofa^r traeasfear' means a transfer on or any time a'ter the look-back dnte., as defan.ard in
paragraph (13)(3) of this rule, of a legal or equitable interest in a resource for less than fair mar1^^, value
for the purpose of quahfylng for medicaid, a greater amount of medicaid, or for the purpose of
avoiding the utilization of the resource to meet medical needs or otber living expenses.

(6) "Income" is defined in rule 5,1 01 °1-39-^8 of the Aarnarae strcatdv^ a r^^^.

(7) `qndivldn.al," as used i.n, this rule, includes the applicant/recipient of a medical ass3staaxce program, as
well as:

(a) The applicant/recipient's spouse;

(b) A person, including a c;oaa€t or adnaln.istrative body, with legal authority to act in place of, or on
behalf of, the individual or the lnda.vidaaal'$ spouse; and

(c) Any person, including a ^oua-t or administrative body, acting at the di3-a~•CtiOn or upon request of the
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individual or the individual's spouse.

Page 2 of 9

(8) "Long tema care facility (LTCF)" means a medicaid-certified nursing facility, skil4ed. nursing facility, or
intetmediat^ care facility for persons with emental retardation as defined in division 5101:3 of the
Administrative Code.

(9) The "look-back date" means the earliest date on which a penalty for transferring assets for less than
fair market value can be assessed. The look-back date is sixty months prior to the baseline date.

(a) When an individual has o.-iultiple periods of institutionalization or has made multiple applications
for medicaid, whether the applications were approved or denied, the look-back date is based on
the first date upon which the igxdividual has both applied for medicaid and is institutionalized.

(b) Each individual has only one look-back date regardless of the number of times the individual has
been institutionalized, applied for medicaid, transferred assets, or been eligible for medicaid.

(10) The "looknback period" begins with the baseline date and ends with the look-back date,

(a) Transfers during the look-back period must be examined to deternine whether the transfer was
improper and subject to a restricted medicaid coverage period.

(b) Improper transfers that occur prior to February 8, 2006 and during the look-back period are
subject to a restricted medicaid covemge period if either of the following conditions exist:

(i) The improper transfer, other than a transfer of a hustR was made within thirty-six months
prior to the baseline date; or

(fi) Tne improper transfer of a trust was made within sixty months prior to the baseline date. The
tmatment of a trust is defined in rule 5101:1 -39n27:1 a` the AdMLa.stra€ave G2Le.

(e) Improper transfers that occur on or after February 8, 2006 and during the look-back period are
subject to a restricted medicaid coverage period.

(d) Transfers after the baseline date must be examined to deteriiine if they are improper and: subject
to a restricted medicaid coverage period.

(11) "Resources' are defined in mle ^'I01: 1-39-05 of the Admgrr.astr'rc^trve Code..

(12) "Restricted medicaid coverage" means the period of te^e an individual is ineligible for nursing facility
payments, a level of care in any institution equivalent to that of nursing facility services and home or
comz3iunity-based services fumished under a waiver and PACE.

(13) A "spcause" means a person who is considered legally married to another under Ohio law.

(14) A "transfer99 means any action or failure to act which has the effect of changing an ownership interest

of an asset from the individual to another person, or of preventing an ownership interest the individual

would otherwisa-, have enjoyed. This includes any direct or indirect method of disposing of an interest in

property.

(C) The following types of transfers are presumed to be improper transfers for less than fair market value:.

(1) Any transfer that reduces the individual's resources and brings the value of their remaining resources
within the resource limitation;

(2) Any traaisfer that has the effect of safeguarding future eligibility by divesting the individual of property
that could otherwise be sold and the proceeds then used to pay for support and medical care for the
individual;

(3) Any transfer of income-producing real property; or

(4) Any transfer by an individual of an exempt home as defmed in Chapter 5101:1-39 of the Adrn,inistrative
Code, whether prior to or after the medicaid application date.

(5) For an asset to be considered transferred for fair market value or to be considered to be transferred for
valuable consideration, the consideration received for the asset must have a monetary value.

(6) A transfer for love and consideration is not considered a transfer for fair market value. Clea-r and
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convincing evidence is required to rebut the presumption that it is an improper transfer.

(D) Rebutting the presumption of an improper transfer.

Page 3 of 9

(1) The individual may rebut the presumption established under paragraph (C) of this rule. The individual
must first provide a full written accounting and documentation of the transfer which clearly explains
the following:

(a) The purpose for transferri-ng the resource; and

(b) The attempts to dispose of the resource at fair market value; and

(e) The reasons for accepting less than fair market value for the resource; and

(d) The individual's relationship, if any, to the person to whom the resource was transferred.

(2) The individual has the burden of rebutting the presumption of improper tcansfe: by clear, convincing,
and credible evidence.

(a) The evidence may include, but is not limited to: any documentary evidence such as contracts,
realtor aerroements, swom statements, third party statemonts, medical records, financial records,
court records, and relevant correspondeiiee,

(b) Evidence which is provided must be reviewed by the adininistrativo agency to determine if it is
clear, convincing and credible.

(c) Evidence that is not clear, convincing and credible does not rebut the presumption of an improper
transfer.

(3) The ocourrence after a transfer of the resources of one or more of the following, while not conclusive,
may i-ndecate resources were transferred exclusively for some purpose other than establishing medicaid
eligibility:

(4) Traumatic onset of disability or blindness (eogo, due to traffic a.ccide-nt); or

(b) Diagnosis of a previously undetected disabling condition.

(4) If the presumption of improper transfer is not overcome by the individual's rebutta-l, the administrative
agency must restrict medicaid coverage if the individual is otherwise eligible for medicaid.

(E) The following transfers for less than fair market value shall not be considered an improper transfer:

(^) The individual may transfer the home, as defmed in rule 5W1;1-39-31 d the Administrative Code, that
is still considered the principal place of residence in accordance with Chapter 5101:1-39 of the
Administrative Code to any of the following individuals:

(a) The individual's spouse, provided:

(i) 'fho transfer is for the sole benefit of the spouse; and

(ii) The individual's spouse does not subsequently transfer the home for less than fair market
value; and

(M) Any transfer of the home by the spouse on or after the look-back date shall be reviewed by
the administrative agency under the transfer of resources provisions in this rule; and

(iv) The amount of the transfer is equal to one hundred per cent of the value of the property

established by the county auditor at the time of the transfer, less any amount or portion of
the property that is not transferred.

(b) His or her child under the age of twenty-one;

(e) His or her child age twenty-one or over who is blind or permanently and totally disabled as
defined in Chapter s 101:1 -39 of the Adrninistrativo Code.

(d) The individual's adult child who was residing in the home for at least two years ienraodiately
before the date the individual becomes institutionalized, and who provided oam to the individual
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which permitted the individaaal to reside at home, rather than in an institution .3r facility. A JFS
03697 1.evel of Care (LOC) Assessment" (rev. 4/2003) must be completed to deterrnine if the
individual would have required institutionalization fTom the beginning and throughout the two-year
period if the adult child had not provided personal care.

(e) 'ne individual's sibling who has an equity interest (must be a documented, legal interest) in the
home and was residing in the home for at least one year immediately before the individual beeaTne
institutionalized.

(2) The individual may transfer resources other than a home, subject to paragraph (F) of this rule, as
follows:

(a) To the individual's spouse or to another for the sole benefit of the individual's spouse.

(b) Fr^in the individual's spouse to another for the sole benefit of the individual's spouse.

(e) To the individual's child, or to a trust established solely for the benefit of the individual's child,
who is blind or perzteanentl.y and totally disabled as defined in Chapter 5101:1-39 of the Administrative
Code.

(d) To a trust established for the sole benefit of an individual under sixty-five years of age who is
blind or permanently and totally disabled as defined in Chapter 5101:1-39 of the Adgninistrative
Code.

(F) As used in this rule, a'r3ransfer for the sole benefit" is a transfer that cannot, under any circumstance,

benefit any individual or entity except the spouse, blind or disabled child, or disabled individual, at the time of
the transfer or at any time after the transfer.

(1) In order for a transfer to be considered for the sole benefit of the spouse, blind or disabled child, or
disabled individual, the entity that receives or holds the transferred resource must, by the explicit terms
of a contract, trust, or other binding instrument, be required to expend all of the transfeired resources
for the beiief'^t of the individual during that individual's life expectancy. When the contract, trust or other
binding instruaxtent does not contain such a requirement, the provisions govez°rfing transfers for the sole
benefit do not apply. A transfer for the sole benefit of the spouse, blind or disabled child or disabled
individual in which there is a provision within the tru-st, contract or other binding instrument to
expend all of the trarisferred resources may provide for other beneficiaries.

(2) A trust may provide for reasonable compensation for a trustee to manage the trust, as we-ll as for
reasonable costs associated with managing the trust or managing the property held in the trust. In
determining what is reasonable, the administrative agency shall consider the amount of time and
effort involved in managing the trust, as well as the prevailing rate of compensation for trustees
administering trusts of sirnilar size and/or complexity.

(G) Any transfer between spouses in order to comply with the medicaid community spouse resource allowance
(CSRA) computed pursuant to Chapter 5101:1-39 and CAczater _S101.°6-7_Qf the Adnairaastrative Code may not
be applied inconsistently with the rules setting limits on the CSRA or the n-iinimum monthly maintenance
needs allowance (MMMNA).

(1) Any amount of a^ouple's resources exceeding the CSRA must be aased for the benefit of the
institutionalized spouse and/or community spouse.

(2) Any amount of a couple's resources exceeding the CSRA may not be transferred to the community
spouse or to another for the sole benefit of the community spouse unless permitted in a hearing
decision issued under Choter 5101: 6-7 ot the Admirazstrati^e Code.

(3) Any amount of a^oupie's resources exceeding the CSRA may not be converted to another forin for the
purpose of generating additional income for the coinmunity spouse unless permitte-d in a hearing
decision issued under ChaRt€r 5I01:6-7 of the A46ntn.istrative Code.

(4) Transfers in excess allowed by this rule, must be presumed an improper transfer.

(5) The CDJFS must retain copies of the tax retums and schedules in the assistance group record. The
returns provided by the assistance group shall be retumed subsequent to verification of any tran,.sfers
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of property. The tax returris, schedules, and all information contained in them shall be kept confidential
in order to meet the requirements of protection of the assistance group's right to privacy.

(H) Verification of property transfers.

(1) The administrative agency shall determine at the titne of application, reapplication or upon discovery
whether the indiv'sdixal ex:e^^ited a "_rasfer of real. or lser:son.al property and, if so, whether the transfer
was an improper transfer.

(2) The administrative agency shall initiate mi inquiry regarding potential improper transfers if any source
of information tends to show a transfer has occurred.

(3) The individual is obligated to obtain documentation verifying any transfer and the details of aflx^
exchanges or transactions; however the administrative agency, if requested, shall assist the individual in
their atteraipt to obtain documentation verifying any transfer and the details of any exchanges or
transactions. Appropriate documentation may include but is not limited to the following:

(a) Deeds and mortgage statements.

(b) True and correct copies of federal income and gift tax retums that have been filed singly or jointly
durrig the five tax years prior to the application,

(i) At reapplication, the individual may be required to update the retums by providing true and
correct copies of all federal and/or state income and gift tax returns, amended tax retums, and
schedules that have been filed sijace the initial application or last reapplica.tion.

(lE) If the individual has not retained copies of federal income and gift tax returns and schedules,
the individual must secure copies from the internal revenue service, the preparer of the
retums, the accountarit completing the retum, or any other source where the retums are on
file.

(ili) If the individual states that they have not filed federal tax retums for some or all of the

required years, the individual's statement is sufficient as long as there is no available information
to the contrary.

(iv) When there is some indication that the individual received income or made a substantial gift
during any of those years, the individual must provide copies of tax retums or must provide a
statement from the intemal revenue service co^.^&irrning the individual did not file tax retums
for those years.

(4) The administrative agency shall utilize tax retums only to assist in establishing whether the individual
executed an improper transfer.

(5) The administrative agency must retain copies of the tax returns and schedules in the individual's case
record. The original retums provided by the individual shall be retramed subsequent to verification of
any transfers of real or personal property. The tax retunis, schedules, and all infonnation contained in them
shall be kept confidential in order to meet the protection requirements of the individual's right to
privacy.

(1) ResWeted medicaid coverage due to improper transfers. (l) If any individual, as defined in paragraph
(B)(7) of this rule, applying for or in receipt of LTCF services, HCBS or PACE, improperly transfers
resources, the individual, who is applying for or in receipt of LTCF services, HCBS or PACE will be eligible
only for restricted medicaid coverage.

(a) The restricted medicaid coverage period is set by the terms of this rule unless otherwise specified or
qualified by the provision of another rule.

(b) lf the presumption of improper transfer is not overcome by the individual's rebuttal, the administrative
agency shall approve restricted medicaid coverage if the individual meets all. other eligibility requirements.

(2) The administrative agency must scrutinize all medicaid individuals for improper transfers since
an iredivid-ua1 may enter a LTCF or qualify for HCBS or PACE at a later date.

(3) If the adininistrative agency determines that a zaon-institutionalia.ed medicaid indivi.d.uol improperly
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transferreel resources, the administrative agency shall employ a tracking system to keep an account
of these individuals should tiey apply at a later date for LTCF payment assistance, HCBS or
PACE. If the individaaal enters a LTCF or is in receipt of HCBS or PACE withirE sixty months from
the date of tlfe improper transfer, a restricted medicaid coverage period shail be calculated in
accordance with this rule.

(j) Cs^^ulating the restricted medicaid coverage period. (^) For improper transfers of resources that occur
prior to February 8, 2006, the penod of restricted medicaid coverage is deterriined as follows:

(a) Divide the total uncampensated value of the transferred resources as of the date of application by the
average monthly private pay rate for a LTCF at the later of the date of application or the date of the
transfer. There is no limit to the amount of time a period of restricted coverage may run.

(b) The period of restricted coverage begins the first day of the month the resources were transferred
unless the exception in paragraph (3)(1)(c) of this rule applies.

(e) When an additional iinpr®per transfer occurs prior to February 8, 2006 and during an existing period of
restricted medicaid coverage, the penalty period for the additie+nal improper transfer cannot begin until
the existing penalty period has expired.

(2) For improper transfers of resources that occur on or after p'ebruary 8. 2006, the period of restricted
medicaid coverage is determined as fo.llaws.

(a) Add the total uncompensated value of s.ll improperly transferred resources.

(b) Divide the total uncorn.pensated value of all improperly transferred resources by the average
monthly private pay rate for a nursing facility in Ohio in effect at the date of application.
This quotient is the total restricted medicaid coverage period in months.

(c) Multiply the average monthly private pay rate for a nursing facility in Ohio by the number of
whole months determined in paragraph (J)(2)(b) of this rule. The product is the whole
months' improper transfer amount.

(d) Subtract the whole rnonft' improper transfer amount deterrn.ined in paragraph (1)(2)(c) of
this rule from the total uncompensated value of all improperly transferred resources. The
remainder is the partial month restricted coverage amount for the final month of restricted
medicaid coverage period. The number of whole months from paragraph (J)(2)(c) of this rule
and the partial restricted coverage month in paragraph (J)(2)(d) of this rule are added
together for the total number of months of restricted medicaid coverage.

(e) The final partial month amount determined in paragraph (J)(2)(d) will be added to the patient
liability in the first month of eligibility for payment for long term care services, HCBS, or
PACE. Reference nsle 51 01 :1-39-24 rst the Administrative Cade for the deterrniraation of the
patient liability.

(f) There is no time lirriit for a period of restricted medicaid coverage to run.

(g) The administrative agency shali not round down, or otherwise disregard, any fractional
restricted medicaid coverage period.

(K) Determining the beginning date of a restfletesl medlcaid coverage period. (1) For im-pzoper transfers
that occur prior to February $, 2006:

(a) The restricted medicaid coverage period begins the first day of the month assets were transfeffed for
less than fair market value unless the exception in paragraph (K)(l)(b) of this rule applies.

(b) The penalty period for additional improper transfers, ^^uning during an existing restricted medicaid
coverage period, cannot begin until the existing penalty period has expired.

(2) For iinproper transfers that occur on or after February 8, 2006, the restricted medicaid coverage
period begins the later of:

(a) The first day of the month during or after which assets were transferred for less than fair
market value; or
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(b) The date on which the individual is eligible for medical assistance and would otherwise be
receiving long term care services in a LTCF, under an HCBS waiver isrograrn, or under the
PACE program, based on an approved application for such care but for the applicatior of the
penalty period.

(e) If additional improper transfers occur during an existing restricted Medicaid coverage period,
the period must be recalculated to include the uncompensated value of the addatio"
improperly transferred resources.

(L) NotWicalion.

(1) The administrative agency shdll deny or tezminate medicaid payment to the facility, HCBS waiver or
PACE eligibility by using the appropriate form or an electronic eligibility system equivalent when an
improper transfer has occurred.

(2) The administrative agency shall issue the appropriate form or an elect.roixic eligibility system equivalent
to authorize all other medicaid covered services.

(3) The denial or the ternination notice sba11 note the date medir-aid payment to the facility shall start if
axl otl-aer eligibility criteria is met.

(4) The administrative agency must issue proper notice and hearing rights outYined in division 5101:6 of
the Administrative Code.

(M) Assets transferred for less than fair --narket value are returned to the individual.

(1) When ali assets transferred are returrfled to the individual, no penalty for transferring assets can be
assessed.

(2) Retum of the assets in question to the individual leaves the individual with assets which must be
counted in determining eligibility during the original restricted medicaid coverage period. Counting those
assets as available may result in the individual being ineligible for medicaid for some or all of the
original restricted medicaid coverage period, as well as for a period of time after the assets are returned.
The administrative agency must redetermine eligibility- for each month in the restricted r^iedicsaid
coverage period and include the xe-turrxed assets as ^^vailable resource unless the asset would have
otherwise been considered an exempt asset. If an exemption does not apply, the asset is considered
available to the individual until the total countable assets have been reduced to the appropriate resoaxrcd
limit.

(3) To void imposition of a restricted medicaid coverage peiiod, all of the assets in question or their fair
market value equivalent must be retumed. If the asset was sold by the individual who received it, the
full market value of the asset must be retumed to the transferor, either in cash or another form that is
commensurate with the original value.

(4) NVhen only part of the asset or its equivalent value is retumed, a restricted medicaid coverage period
can be modified but not el^ininatedo For the purpose of computing an overpayflnent under rule 5101:1-38-20
of the Adn.a4tvnaeh?e_Carley the retiirned asset or its equivalent mtast be considered an available asset.
beginning in the month the asset was originally transferred.

(N) ^^^^e hardship.

(1) The individual, otherwise eligible for medical assistance, will not be subject to restricted medicaid
coverage resulting from an improper transfer if restricted medicaid coverage will result in an undue
hardship.

(2) An undue hardship exists when application of the restricted medicaid coverage would deprive the
individual of the following:

(a) Medical care such that the individual's health or life would be endangered; or

(b) Food, clothing, shelter, or other necessities of life.

(3) Individual responsibilities.

(a) To be considered for an undue hardship, the individual must request the undue hardship in writing.
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(b) An undue hardship exemption may be requested by the following:

(i) The individual;
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(li) Tt3e authorized representative; or

(iii) With the consent of the individual or authorized representative, the nursing facility in which
the individual resides.

(e) The individual must d^ument, to the satisfaction of the administrative agency, a good faith
attentpt was made to recover or make the resource ava1ab1e.

(d) The individual or facility making the request for an undue hardship exemption has the burden of
proving €dl elements and requirenients by clear, convincing, and credible evidence, including that
an undue hardship exists or will exist and that a good faith effort was made to recover or make the
resources available.

(e) When the individual resides in a LTCF, the individual or facility making the request for an undue
hardship must prove the individual is in jeopardy of losing the food or shelter due to a pltuinesi
discharge resulting from the imposition of a restricted medicaid coverage period. The individual will
not be found to be in jeopardy unless both of the fonowlng are established:

(i) The individual or the andavidual's representative must first exhaust al.l legal remedies and
appeals to challenge the planned discharge; and

(al) The facility must document that it has exhausted all legal remedies to collect, reconvey, or
recover the improperly transferred assets, including but not liniited to actions authorized
under sectaora 1.336.01 ®t the &vzsed Code, or any other sarailar law of another jurisdiction.
ne facility is not required to pursue a legal action if it can document the cost of such an action
would exceed the gross value of the assets subject to recovery in a legal action.

(4) A€lrWt^trat£rte agency mponsileflities, (a) The administrative agency shall provide notice to the
individual of the:

(i) Avalabality of an undue hardsleip.

(li) Decision of a request for an undue hardship exemption due to a transfer of assets tla-at results in a
restricted coverage period during which medicaid payment for long terBre care services will not be
made.

(b) The administrative agency, may on its own initiative, consult with the county prosecutor to
determine whether a civil or criminal action may be brought to recover the #ransfers°ed assets
or to compel restitution.
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§ 13%p. Laerass adjustments and recoveries, and transfers of assets [Caufiono See pmspectlve amens3ment
note beIow.]

(a) haposition of lien against the property of an individual on account of medical assistance rend^:red to him
under a State plan.

(1) No lien may be irraposed against the property of any individual palar to his death on account of medical
assistance paid or to be paid on his behalf under the State plsn, except-

(A) pursuant to the judgisaent of ^cout on aecouitt of benefits incorrectly paid on behalf of such
individual, or

(B) in the case of the real property of an a.ndividual-

(i.) who is an inpatient in a nursing facility, intermediate care facillty for the rneratally retarded,
or other medical institution, if such individual is required, as a condition of receiving services
in such institution under the State plan, to spend for costs of medical =e all but a minimal
amount of his income required for personal needs, and

(ai) with respect to whom the State detemiiaes, after notice and opportunity for a hearing (in
accordance with procedures established by the State), that he cannot reasonably be expected
to be discharged from the medical institution and to return home,

except as providesl in paragraph (2).

(2) No lien may be imposed under paragraph (1)(B) on such individual's home if -

(A) the spouse of such individual,

(B) such individual's child who is under age 21, or (with respect to States elegible to participate in the
State program established under title XVI et seq.]} is blind or p©renaneratly and
t€atally disabled, or (with respect to States which are not eligible to participate in such prograin)
is blind or disabled as defined in section 1614 or

(C) a sibling of such individual (who has an equity interest in such home and who was residing in
such andivndual's home for a period of at least one year immediately before the date of the
individual's adriisslon to the medical institution),

is lawfu17y residing in such home.

(3) Any lien imposed with respect to an individual punuant to paragraph (1)(B) shall dissolve upon that
individual's discharge from the medicsl institution and return home.

(b) Adjustment or recovery of medical assistance correctly paid under a State plan.

(1) No adjustment or recovery of any medical assistance correctly paid on behalf of an individual under
the State plan may be made, except that the State slxaU seek adjustment or recovery of any medical
assistance correctly paid on behalf of an individual under the State plan in the case of the following
individuals:

(A) In the case of an individual described in subsection (a)(1)(B), the State shali seek adjustment or
recovery frorn the individual's estate or upon sale of the property subject to a lien imposed on
account of medical assist^^ce paid on behalf of the individual.

(B) In the case of an individual who was, 55 years of age or older when the individual received such
medical assistance, the State shall seek adjustment or recovery ftm tlhe individual's estate, btit
only for medical assistance consisting sa# -

(f) nursing facility services, home and corununity6based services, and related hospital and
prescription drug services, or
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(El) at the opti^^i of the State, any items or services unde:r the State plan (but not including
flnedical assistance for medicare cost-sharing or for benefits described in section 1902(a)(1€3)(E)
142 USCS § 1396.^(a (1^_)])•

(C)

(i) In the case of am. individual who has zerr;i^ed. (or is entitled to receive) benefits axnder a
1Qng-ter^.a care insurance policy in connection with which assets or resources are disregarded in
the manner described in clause (ii), except s-. provided in such clause, the State shall seek
adjustinerft or recovery from the individual's estate on account of medical assistance paid on
behalf of the individual for nursing facility and other 1ong-t.e€^ care services.

(H) Clause (i) shall not apply in the case of an individual who received medical assistance under
a State plan of a State which had a State plan amendment approved as of May 14, 1993, and
which satisfies clause (iv), or which has a State plan amendment that provides for a qualified
State long-term cam insurance partnership (as defined in clause (iii)) which provided for the
disregard of any assets or resaurces--

(1) to the extent that payments are made under a Iongmtenn care insurance policy; or

(H) because an individual has received (or is entitled to receive) benefits under a long-term
care insurance policy.

(M) For purposes of this pam,graph, the terin "qualified State lssng-tem^ care insurance partnership"
means an approved State plan amendment under this titteL420011I396 et seq.] that
provides for the disregard of any assets or resources in an amount equal to the insurance benefit
payments that are made to or on behalf of an individual who is a beaieficisr-,gr under a
lssng-tena care insurance policy if the following requirements are met:

(1) The policy covers an insured who was a resident of such State when coverage first
became effective under the policy.

(H) The policy is a qualified long-tea^ care insurance policy (as defined in ti€an 7702B(b1
o#`the l=eraacsl Revenue Code of 1986 [26 USCS § 7MR(b)]) issued not earlier than the
effective date of the State plan araaendment.

(RI) The policy meets the model regulations and the requirements of the model Act specified
in paragraph (5).

[lV) If the policy is sold to an individual who--
(s.a) bas not attained age 61 as, of the date, of purchase, thp policy provides

compound annual inflation protection;
(bb) has attained age 61 but has not attained age 76 as of such date, the

policy provides some level of inflation protection; and
(cc) has attained age 76 as of such date, the policy may (but is not required

to) provide some level of inflation protection.

(V) The State Medicaid azency under section 1902(a)(5) [42 (lSK^ ^ ^^^^aLai(U provides
ir£foa•xnation and technical assistance to the State insurance department on the insurance
department's role of assuring that any individual who sells a longnter^ care insurance policy
under the partnership receives training and demonstrates evidence of an understanding
of such policies and how they relate to other public and private coverage of long-term care.

(VI) The issuer of the policy provides regular reports to the Secretary, in accordance with
regulations of the Secretary, that include notification regarding when benefits provided
under the policy have been paid and the amount of such benefits paid, notification regarding
when the policy otherwise terminates, and such other information as the Secretary
determiraew may be appropriate to the administration of such partnerships.

(VII) The State does not impose any requirement affecting the terms or benefits of such a
policy unless the State imposes such requirement on long-term care insumce policies
without regard to whether the policy is covered under the pamersbil? or is offered in
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connection with such a partnership.
In the ca:se of a long-term care insurance policy which is exchanged for another

such policy, subclause (I) shall be applied based on the coverage of the first such policy that
was exchanged. For purposes of this clause and paragraph (5), the tera-n "long-terra care
insurance policy" includes acerdficate issued under agroa.p insurance contract.

(iv) With respect to a State which had a State plan ainendment approved as of May 14, 1993,
such a State satisfies this clause for purposes of clause (ii) if the Secretary determines that
the State plan amendment provides for consumer protection standards which are no less strin^ent
than the consuiner protection staudards which applied under such State plan amendment as
of December 31, 2005.

(v) The regulations of the Secretary required under clause (iii)(VI) shall be promulgated after

consultation with the National Association of Insurance Comrnissloners, issuers of leang-terin
care insurance policies, States with experience with long-term care insurance partnership plans,
other States, and representatives of consumers of l€sng-temi care insurance policies, and shall
specify the type and format of the data and information to be reporwA and the frequency with
which such reports are to be made. The Secretary, as appropriate, shall provide copies of the
reports provided in accordance witl-^ that clause to the State involved.

(vi) The Secretary, in consultation with other appropriate Federal agencies, issuers of loa^g-terin
care insurance, the iNational Association of Insurance Commissioners, State insurance
comriissioners„ States wath experience with long-term care insurance partnership plans, other
States, and representatives of consumers of long-term care insurance policies, shall develop
recommendations for Congress to authorize and fund aunifrsrn minimum data set to be
reported electroaucs.ll.y by all issuers of laregntenn care insurance policies under qualified State
long-tern care insurance pa.rnegsheps to a secure, centt°ahzed electronic query and
report-generating mechanism that ttie State, the Seeretary, and other Federal agencies can
access.

(2) Any adjustment or recovery under paragraph (1) may be made only after the death of the individual's:
surviving spouse, if any, and only at a time--

(A) when he has no surriviag child who is under age 21, or (with respect to States eligible te,
participate in the State program established under title XVI [42 ^T^C&ff 1381 et seq.]) is blind or
permanently and totally disabled, or (with respect to States which are not eligible to participate
in such program) is blind or disabled as defined in section 1614 [42 LlSCS § 1182c]; and

(B) in the case of a lien on an individual's home under subsection (s.)(1)(.^). when--

(i) no sibling of the individual (who was residing in the individual's home for a period of at
least one year immediately before the date of the individual's admission to the medical
institution), and

(if) no son or daughter of the individual (who was residing in the individual's home for a period
of at least two years immediately before the date of the individual's admission to the medical
institution, and who establishes to the satisfaction of the State. that he or she provided care
to such individual which permitted such individual to reside at home rather than in an institution),

is lawfully residing in such home who has lawfully resided in such home on a continuous
basis since the date of the individual's admission to the medical institution.

(3) (A) The State agency shall establish procedures (in accordance with standards specified by the
Secretary) under which the agency shall waive the application of this subsection (other than paragraph
(1)(Q) if such application would work an undue hardship as determined on the basis of criteria established
by the Secretary.

(B) The standards specified by the Secretary under subparagraph (A) shall require that the procedures
established by the State agency under subparagraph (A) exempt income, resources, and property
that are exempt from the application of this subsection as of April 1, 2003, under manual instructions
issued to carry out this subsection (as in effect on such date) because of the Federal responsibility
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for Indian Tribes and Alaska Native Villages. Nothing in this subparagraph shall be construed as,
preventing the Secretary from providing additional estate recovery exemptions under this title for
Indians.

(4) For purposes of this subsection, the tern "estate", with respect to a deceased individual-

(A) shall include all real and personal property and rptfaer assets included within the individual's estat^,
as defined for purposes of State pr®bate law; and

(B) may include, at the option of the State (and shall include, in the case of an individual to whom
paragraph ( 1)(C)(i) applies), any other real and personal property and other assets in which the
individual had any legal title or interest at the time of death (to the extent of such interest), including
such assets conveyed to a survivor, heir, or assign of the deceased individual through joint
tenancy, tenancy in common, starvivorship, life estate, living trust, or other arrangement.

(5) (A) For purposes of clause (iii)(IIl), the model regulations and the requirements of the xnodelAct
specified in this paragraph are:

(i) In the case of the anodel regulation, the following requirements:

(I) Section 6A (relating to guaranteed renewal or nor^cancellabglgty), other than paragraph (5)
thereof, and the requirements of section 6B of the model Act relating to such section 6A.

(II) Section 6B (relating to prohibitions on limitations and exclusions) other than paragraph (7)
there®f.

(M) Section 6C (relating to extension of benefits).

(IV) Section 6D (relating to continuation or conversion of coverage).

(V) Section 6E (relating to discontinuance and replacement of policies).

(VI) Section 7(relating to unintentional lapse).

(VH) Section 8 (relating to disclosure), other than sections 8F, SG, 8H, and 81 thereof.

(VITI) Section 4(relatirag to required disclosure of rating practices to consumer).

(IX) Section 11 (relating to prohibitions against post-claims underwriting).

(X) Section 12 (relating to minimum standards).

(XI) Section 14 (relating to application forms and replacement coverage).

(XII) Section 15 (relating to reporting requirements).

(XIII) Section 22 (relating to filing requirements for marketing).

(XIV) Section 23 (relating to standards for marketing), including inaccurate completion of
medical histories, other than paragraphs (1), (6), and (9) of section 23C.

(XV) Section 24 (relating to suitability).

(XVI) Section 25 (relating to prohibition against preexisting coraditions and probationary periods
in replacement policies or certificates).

(XVII) The provisions of section 26 relating to contingent nonforfeiture benefits, if the policyholder
declines the offer of a nonforfeiture provision described in paragraph (4).

(XVYII) Section 29 (relating to standard format outline of coverage).

(XIX) Section 30 (relating to requirement to deliver shopper's guide).

{il.} In the case of the model Act, the following:

(I) Section 6C (relating to preexisting coradgtirans).

(II) Section 6D (relating to prior hospitalization).

(IlI) The provisions of section 8 relating to contingent nonforfeiture benefits.
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(IV) Section 6F (relating to right to retum).

(V) Section 6G (relating to outline of coverage).

(VI) Section (H (relating to requirements for certificates under group pians).

(VIP, Section 6J (:-elatir±g to policy st,rn€x::zry).

(VEII) Section 6K (relating to monthly reports on accelerated death benefits).

(IX) Section 7(relatirtg to incontestability period).

(B) For purposes of this paragraph and paragraph (i)(C)--

Page 5 of 13

(i) the terxsis "model regulatiar€" and "model Act" mean the long-term care insurance
model regulation, and the long-term care insurance model Act, respectively,
promulgated by the National Association of Insurance Commissioners (as adopted
as of October 2000)a

(le) any provision of the model regulation or model Act listed under subparagraph (A)
shall be treated as including any other provision of such regulation or Act necessary
to implement the provision; and

(ail) with respect to a long-term car^: insurance policy issued in a State, the policy shall
be deemed to meet applicable requirements of the model regulation or the model
Act if the State plan amendment under paragraph (1)(C)(iii) provides that the State
insurance commissioner for the State certifies (in a manner satisfactory to the
Secretary) that the policy meets such requirements.

(C) Not later than 12 months after the National Association of Insurance Commissioners
issues a r^^is€on, update, or other modification of a model regulation or model Act
provision specified in subparagraph (A), or of any provision of such regulation or Act
that is substantively related to a provision specified in such subparagraph, the Secretary
shall review the changes made to the provision, deterni€^e whether incorporating such
changes into the corresponding provesion specified in such subparagraph would improve
qualified State long-term care insurance partnerships, and if so, shall incorporate the
changes into such provision.

(e) 'pakiszg into account certain transfers of assets.

(1) (A) In order to meet the ?^equia^eem eents of this subsection for purposes of section 19€12(a)(18) [42
§ 1396ac^ IU, tiae State plan must pg^-vide that if ar.. institutionalized individual ar tae spouse of such
aai individual (or, at the option of a State, a noninstitutionalized individual or the spouse of such an
individual) disposes of assets for less than fair market value on or after the look-back date specified in
subparagraph (B)(i), the individual is ineligible for medical assistance for services described in
subparagraph (C)(i) (or, in the case of anoninstitutionaflized individual, for the sexT€ces described in
subparagraph (C)(ii)) during the pe-riod beginiing on the date specified in subparagraph (D) and equal
to the number of months specified in subparagraph (E)-

(B)

(i) The look-back date specified in this subparagraph is a date that is 36 months (or, in the case
of payments from a trust or portions of a trust that are treated as assets disposed of by the
individual pursuant to paragraph (3)(A)(iii) or (3)(B)(ii) of subsection (d) or in the case of any
other disposal of assets made on or after the date of the enactment of the Deficit Reduction
Act of 2005 [enacted Feb. 8, 2006], 60 months) before the date specified in clause (ii).

(H) The date specified in this clause, with respect tss--

(1) an institutionalized individual is the first date as of which the individual both is an
institutionalized individual and has applied for medical assistance under the State plan, or

(H) anoninstitutioa.alized individual is the date on which the individual applies for medical
assistance under the State plan or, if later, the date on which the individual slispnses of
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(C) (i) The services described in this subparagraph with respect to an institutionalized individual are
the following:

(I) Nursing facility services,

(H) A level of care in any institution equivalent to that of nursing facility services.

(M Home or corrunureity-based services furnished under a waiver granted under subsection (c) or
(d) of section 1915 L2 i'I 1395n c or (d)].

(ii) 'I'he services described in this subparagraph with respect to a nonixastitati®nalized
individual are services (not including any services described in clause (i)) that are described
in paragraph (7), (22), or (24) of section 1905(a) [42 IISCS § 139j5d(alM, (22), or
(24)], and, at the option of a State, other long-tenn care services for which medical
assistance is otherwise available under the State plan to individuals requiring long-term
care.

(D)

(1) In the case of a trsnsfer of asset iraade before the date of the enactment of the Deficit
Reduction Act of 2005 [enacted Feb. 8, 2006], the date specified in this subparagraph is the
first day of the first month during or after which assets have been transferred for less than fair
market value and which does not occur in any other periods of ineligibility under this
subsection.

(li) In the case of a transfer of asset made on or after the date of the enactment of the Deficit
Reduction Act of 2005 [enacted Feb. 8, 2006], the date specified in this subparagraph is the
first day of a month during or after which assets have been transferred for less than fair market
value, or the date on which the individual is eligible for medical assistance under the State
plan and would otherwise be receiving institutional level care described in subparagraph (C)
based on an approved application for such care but for the application of the penalty period,
whichever is later, and which does not occur during any other period of ineligibility under
this subsection.

(E) (i) With respect to an institutionalized individual, the nwnber of months of ineligibility under this
subparagraph for an individual shall be equal to--

(1) the total, cumulative uncompensated value of all assets transferred by the individual (or
individual's spouse) on or after the look-back date specified in subparagraph (B)(i), divided by

(II) the average monthly cost to a private patient of nursiang facility services in the State (or, at
the option of the State, in the community in which the individual is institutionalized) at the
time of application.

(H) With respect to a noninstitutionalized individual, the number of months of ineligibility
under this subparagraph for an individual shall not be greater than a number equal to--

(1) the total, cumulative uncompensated value of all assets transferred by the individual
(or individual's spouse) on or after the look-back date specified in subparagraph
(B)(i), divided by

(H) the average monthly cost to a private patient of nursing facility services in the State
(or, at the option of the State, in the community in which the individual is
institutionalized) at the time of application.

(M) The number of months of ineligibility otherwise deterniined under clause (i) or (ii) with
respect to the disposal of an asset shall be red.uced--

(i) in the case of periods of ineligibility determined under clause (i), by the number of
months of ineligibility applicable to the individual under clause (ii) as a result of
such dislaosal, and
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(H) in the case of periods of ineligibility determined under clause (ii), by the number of
months of ineligibility applicable to the individual under clause (i) as a result of
such disposal.

(iv) A State shall not round down, or otherwise disregard any fractional period of ineligibility
detenrained under clause (i) or (ii) with respect to the disposal of assets.

(F) For purposes of this paragraph, the purchase of an annuity shall be treated as the disposal of an
asset for less than fair market value unless--

(i) the State is nained as the remainder beneficiary in the first position for at least the total
amount of medical assistance paid on behalf of the institutionalized individual under this title L4^'
USCS §§ 1396 et seq.]; or

(ai) the State is named as such a beneficiary in the second position after the community spouse or
minor or disabled child and is named in the first position if such spouse or a representative of
such child disposes of any such remainder for less than fair market value.

(G) For purposes of this paragraph with respect to a transfer of assets, the tersn. "assets" includes an
annuity purchased by or on behalf of an annuitant who h^ applied for medical assistance with
respect to nursing facility services or other long--t^^ care services under this title 4'2 tT^^^
et seq.] anless--

W the annuity is--

(^) an annuity described in subsection (b) or (9) of L-ecti^^ 408 o ` th loterrr Revonkae
Code of I[26 UWS§ 4t38^9 or

(II) purchased with proceeds from--

(aa) an account or trust described in subsection (a), (c), or (p) of section 4€98
of such Code [26 ^SCS § 4Q81y

(bb) a simplified employee pension (within the meaning of section 408(k) of
such Code 126 USCS 408(k )g or

(cc) a Roth IRA described in section 408A of such Code L20 UjCS 4 408A1;
or

(li) the annuity.._

(1) is irrevocable and nonassignable;

(H) is actuarially sound (as deterini^ed in aceordance with actuarial publications of the
Office of the Chief Actuary of the Soeial. Security Administration); and

(Illt) provides for payments in equal amounts during the teryn of the annuity, with no def^^al,
and no ba11aQn payments made.

(H) Notwithstanding the preceding provisions of this paragraph, in the case of an individual (or
individual's spouse) who makes multiple fractional transfers of assets in more than I month for less
than fair market value on or after the applicable look-back date specified in subparagraph (B), a
State may determine the period of ineligibility applicable to such individual under this paragraph by--

(l) treating the total, cumulative uncompensated value of a1.1 assets transferred by the individual
(or individual's spouse) during all months on or after the look-back date specified in
subparagraph (B) as 1 transfer for purposes of clause (i) or (ai) (as the case may be) of
subparagraph (E), and

(H) beginning such period on the earliest date which would apply under subparagraph (D) to any
of such ta-ansfers.

(I) For purposes of this paragraph with respect to a transfer of assets, the term "assets" includes funds
used to purchase a promissory note, loan, or mortgage unless such note, loan, or mortgage--

(i) has ^^epayment teffn that is actuaxi0y sound (as deten-nined in accordance with actuarial
publications of the Office of the Chief Actuary of the Social Secuntw Administration);
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(i.i) provides for lsayments to be made in equal amounts during the tbr:. of the loan, with no
deferral and no balloon payments made; and

(M) prohibits the cancellation of the balance upon the death of the lender.
In the case of aprornissory note-, loan, or mortgage that does not satisfy the requirements

of clauses (i) through (iii), the value of such note, loan, or mortgage shall be the outstanding
balance due as of the date of the individual's application for medical assistance for services
described in subparagraph (C).

(j) For purposes of this paragraph with respect to a transfer of assets, the term "assets" includes the
purchase of a life. estate interest in another individual's home unless the purchaser resides in the
home for a period of at least 1year after the date of the purchase.

(2) An individual shall not be ineligible for medical assistance by reason of paragraph (1) to the extent
that--

(A) tiie. assets 'transferred were a home and title to the home was transferred to--

(i) fne spouse of such individual;

(H) a child of such individual who (1) is under age 21, or (II) (with respect to States eligible to
participate in the State program established under title XVI [fQ? UCs §j lM et seqj) is
blind or pennaaerat:ly and totally disabled, or (with respect to States which are not eligible to,
participate in such program) is blind or disabled as defined in section 1614 (42 L7,4CS ¢^3=;

(fli) a sibling of such individual who has an equity interest in such home and who was a-esidirag in
such individual's home for a period of at least one year immediately before the date the
individual becomes an institutionalized individual; or

(iv) a son or daughter of such individual (other than aclaild described in clause ( i;)) who was
residing in such individual's home for apenod of at least two years inunediately before the
date the individual becomes an institutionalized individual, and who (as deterTnireel by the State)
provided care to such individual wlaich gezr.aitted such individual to reside at home rather
than in such an institution or facility;

(B) the asses-

(i) were transferred to the individual's spouse or to att€rther for the sole benefit of the individual's
spouse,

(ii) were transferred froa-n the individual's spouse to another for the sole benefit of the individual's
spGase,

(M) were transferred to, or to a trust (including a trust described in subsection (d)(4)) established
solely for tlte benefit of, the individual's child described in subparagraph (A)(ii)(l1), or

(iv) were trar3.sfer,rad to a trust (including a trust described in subsection (d)(4)) established solely
for the benefit of an individual under 65 years of age who is disabled (as defined in section
1614(a)(3)) 142 USCS 1382c ea 3 ;

(C) a satisfactory showing is inade to the State (in accordance with regulations promulgated by the
Secretary) that (i) the individual intended to dispose of the assets either at fair market value, or
for other valuable consideration, (ii) the assets were transferred exclusively for aparp€sse other than
to qualify for medical assistance, or (iii) all assets transferred for less than fair market value have
been retamei to the iridividazal., or

(D) the State detennines„ under procedures established by the State (in accordance with standards
specified by the Secretary), that. the denial of eligibility would work an undue hardsMp as
determined on Ehe basis of criteria established by the Secretary.

The procedures established under subparagraph (D) shall permit the facility in which the
institutionalized individual is residing to file an undue hardship waiver application on behalf of the
individual with the consent of the individual or the personal representative of the iradflvidual.
While an application for an undue hardship waiver is pending under subparagraph (D) in the case
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of an individual who is a resident of anursirEg facility, if the application meets such criteria as the
Secretary specifies, the State may provide for payments for nursing facility services in order to
hold the bed for the individual at the facility, but not in excess of payments for 30 days.

(3) For purposes of this subsection, in the case of an asset held by an individual in common with another
person or persons in a joint tenancy, tenancy in common, or similar arrangement, the asset (or the
affected portion of such asset) shall be considered to be transferred by such individual when any action
is taken, either by such individual or by any other person, that reduces or eliminates such individual's
ownership or control of such asset.

(4) A State (including a State which has elected treatment under section 1902(f) [42 I§' fi§ 1D5a4ffl)
may not provide for any period of ineligibility for an individual due to transfer of resources for less
than fair market value except in accordance with this subsection. In the case of a transfer by the spouse
of an individual which results in a period of ineligibility for medical assistance under a State plan for
such individual, a State shall, using a reasonable methodology (as specified by the Secretary), apportican
such period of ineligibility (or any portion of such period) among the individual and the individual's
spouse if the spouse otherwise becomes eligible for medical assistance under the State plan.

(5) In this subsection, the terxn "resources" has the meaning given such terrn in section 1613 [42 fI,^CS
13 , without regard to the exclusion described in subsection (a)(1) thereof.

(d) Treatment of trust amounts.

(1) For purposes of deterrnining an individual's eligibility for, or amount of, benefits under a State plan
under this title (U USCS H 1396 et seq.], subject to paragraph (4), the rules specified in paragraph
(3) shall apply to a trust established by such individual.

(2) (A) For purposes of this subsection, an individual shall be considered to have established a trust if
assets of the individual were used to forrn all or part of the corpus of the trust and if any of the
following individuals established such trust other than by will:

(g) The individual.

00 The individual's spouse.

(M) A person, including a court or administrative body, with legal authority to act in place of or on
behalf of the individual or the individual's spouse.

(iv) A person, including any court or administrative body, acting at the direction or upon the request of
the individual or the individual's spouse.

(B) In the case of a trust the corpus of which includes assets of an individual (as determined
under subparagraph (A)) and assets of any other person or persons, the provisions of this
subsection shall apply to the portion of the trust attributable to the assets of the individuaI.

(C) Subject to paragraph (4), this subsection shall apply without regard to--

(i) the purposes for which a trust is established,

(H) whether the trustees have or exercise any discretion under the trust,

(M) any restrictions on when or whether distributions may be made from the trust, or

(iv) any restrictions on the use of distributions frorn the trust.

(3) (A) In the case of a revocable trust--

(i) the corpus of the trust shall be considered resources available to the individual,

(H) payments from the trust to or for the benefit of the individual shall be considered income of the
individual, and

(if®) any other payments fresm the trust shall be considered assets disposed of by the individual for
purposes of subsection (c).

(B) In the case of an irrevocable trust--
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(f) if there are any circumstances under which payment from the trust could be made to or
for the benefit of the individual, the portion of the corpus from which, or the income on
the corpus from which, payment to the individual could be made shall be considered
resources available to the individual, and payments from that portion of the corpus or
incorne--

(I) to or for the b^ne-fit of the individual, shsR be considered income of the individual.
and

(H) for any other purpose, shall be considered a transfer of assets by the itidivida.al
subject to subsection (c); and

(ii) any portion of the trust from which, or any income on the corpifls from which, no
payment could under any circumstances be made to the individual shall be considered, a.
of the date of estalrlishment of the trust (or, if later, the date on which payme3at to the
i3xdividual was foreclosed) to be assets disposed by the individual for purposes of subsection
(c), and the value of the trust shall be deterrnined for purposes of such subsection by
including the amount of any payments made from such portion of the trust after such date.

(4) This subsection shall not apply to any of the following trusts:

(A) A trust containing the assets of an individual under age 65 who is disabled (as defined in section
1614(a)(3) f°^2 00-§ A3^^cLa {3 ) and which is established for the benefit of such individual
by a parent, grandparent, le-gal guardian of the individual, or a court if the State will receive all
amounts remaining in the trust upon the death of such individual up to an amount equal to the total
medical assistance paid on behalf of the individual under a State plan under this title s^42 f1

I et seq.].

(B) A trust established in a State for the benefit of an individual if--

(i) the trust is composed only of pension, Social Security, and other income to the individual
(and accumulated iiicome in the trust),

(ii) the State will receive all amounts remaining in the trust upon the death of such individual up
to an amount equal to the total medical assistance paid on behalf of the individual a.rader a
State plan under this titde [42 USCS ff 1396 et seqo], and

(M) the State sraakes gnedical assistance available to individuals described in section
1902(a.)(10)(A)(ii)(V) L,^2 USCS § 1!UaJUflXAbUWLl, but does not niake such assistance
available to individuals for nursing facility services under section 1902(a)(l0)(C) IZ LSCS
S R^sra(a)(10)(0•

(C) A trust containing the assets of an individual who is disabled (as defined in section 1514(a)(3))
L4 2 US CS -6 1 j 2c ea 3 that meets the following conditions:

(i) The trust is established and managed by anon-profit association.

(fi) A separate account is maintained for each beneficiary of the trust, but, for purposes of
investment and management of funds, the trust pools these accounts.

(lu) Accounts in the tmst are established solely for the benefit of individuals who are disabled (as
defmed in section 1614(a)(3)) L^2 f}'SC.5 1382c ea 03 bv the parent, l;raridparent, or legal
guardian of such individuals, by such individuals, or by acourt,

(iv) To the extent that amounts remaining in the beneficiary's account upon the death of the
beneficiary are not retained by the trust, the trust pays to the State frorn such remaining amounts
in the account an amount equal to the total amount of medical assistance paid on behalf of
the beneficiary under the State- plan under this tit^^ LQ U;^^S-0139 et seq.].

(5) The State agency shall establish procedures (in accordance with standards specified by the ^ecretaxy)
under which the agency waives the application of this subsection with respect to an individual if the
individual establishes that such application would work an undue hardship on the individual as determined
ort the basis of criteria established by the Secreta.ay,
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(6) The term "trust" includes any legal instrument or device that is similar to a trust but includes an
annuity only to such extent and iri such manner as the Secretar y specifies.

(e) Disclosure and treatment of annuities.

(1) In order to meet the requirements of this section for purposes of section 1902(a)(18) (42 ^SC:5 §
Li96ata)f1$1j, a State shall require, as a condition for the provision of medical assistance for services
described in subsection (c)(1)(C)(i) (relating to long-term care services) for an individual, the application
of the individual for such assistance (including any recertification of eligibility for such assistance) shall
disclose a description of any interest the individual or community spouse has in an annuity (or similar
financial instrument, as may be specified by the Secretary), regardless of whether the annuity is irrevocable
or is treated as an asset. Such application or recertification form shall include a statement that under
paragraph (2) the State becomes a remainder beneficiary under such an annuity or similar financial
instrument by virtue of the provision of such medical assistance.

(2) (A) In the case of disclosure concerning an annuity under subsection (c)(l)(p)q the State shall notify the
issuer of the annuity of the right of the State under such subsection as a preferred remainder beneficiary
in the annuity for medical assistance farrraished to the individual. Nothing in this paragraph shall be
construed as preventing such aei issuer from notifying persons with any other remainder interest of the
State's remainder interest under such subsection.

(B) In the case of such an issuer receiving notice under subparagraph (A), the State may require the
issuer to notify the State when there is a change in the amount of income or principal being
withdrawn from the amount that was being withdrawn at the time of the most recent disclosure
described in paragraph (1). A State shall take such information into account in determining the amount
of the State's obligations for medical assistance or in the individual's eligibility for such assistance.

(3) ''h^ Secretary may provide guidance to States on categories of transactions that may be treated as a,
transfer of asset for less than fair market value.

(4) Nothing in this subsection shall be construed as preventing a State from deraying eligibility for medical
assistance for an iradividual. based on the income or resources derived from an annuity described in
paragraph (1).

(f) Disqualification for long-term care assistance for individuals with substantial home equity.

(1) (A) Notwithstanding any ot1-ier provision of this title 342 USCS 0 1396 et seq.j, subject to subparagraphs
(B) and (C) of this paragraph and paragraph (2), in deternining eligibility of an individual for medical
assistance with respect to nursing facility services or other long-term care services, the iridividual shall not
be eligible for such assistance if the individual's equity interest in the individual's home exceeds $
500,000.

(B) A State may elect, without regard to the requirements of section 1902(a)(1) [^2 US- CS § 1396a(a)(1)i
(relating to statewideness) and section 1902(a)(10)(B) LL2 ^.^CS 1395r^^cs)j1O){i] (relating to
comparability), to apply subparagraph (A) by substituting for "$ 500,000'°, an amount that exceeds
such amount, but does not exceed $ 750,€300.

(C) The dollar amounts specified in this paragraph shall be increased, beginning with 2011, from year
to vear based on the percentage increase in the consumer price index for all urban consumers (all
item, United States city average), rounded to the nearest $ 1,000.

(2) Paragraph (1) shall not apply with respect to an individual if--

(A) th.e spouse of such individual, or

(B) such individual's child who is under age 21, or (with respect to States eligible to participate in the^
State program established under title XVI ^;i,%:' ^;_;-%_:_.':.;,•'." et seq]) is blind or permanently and
totally disabled, or (with respect to States wliich are not eligible to participate in such program)
is blind or disabled as defined in section 1614 Ll!^I_t .: ]..,

is lawfully residing in the individual's home.

(3) Nothing in this subsection shall be construed as preventing an individual ftm using a reverse mortgage
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(4) The Secretary shall establish a process whereby paragraph (1) is waived in the case of a demonstrated
hardship.

(g) Treatment of entrance fees of individuals residing in contittuing care retirement communities.

(1) In general. For ptuposes of determining an individual's eligibility for, or amount of, benefits under a
State plan under this title 142 tlSU^ §§ 1396 et seq,], the rLales specified in paragraph (2) shull apply to
individuals residing in continuing care retirement carrnnunities or life care communities that collect an
entrance fee on admission from sucb. individuals.

(2) Treatanent of entrance fee. For purposes of this subsection, an individual's entrance fee in a continuing
care retirement community or life care community shall be considered a resource avaable to the
individual to the extent 9hat-

(A) the individual has the ability to use tlhe entrance fee, or the contract provides that the e.ntraaace fee
may be used, to pay for care should other resources or income of the individual be insufficient to
pay for such care;

(B) the individual is eligible for a refund of any remaining entmce fee when the individual dies or
terminates the c€aiitinuang care retirement community or life care community contract and leaves
the community; and

(C) the entrance fee does not confer an ownership interest in the continuing care retirenie.nt community
or life care community.

(h) Definitions. In tlxls section, the following definitions shall apply:

(Y) The te•rin "ussets", with respect to an individual, includes all income and resources of the individual
and of the individual's spouse, including any income or resources which the individual or such
individual's spouse is entitled to but does not receive because of action-

(A) by the individual or such individual's spouse,

(B) by a person, including a court or adrreinistrative body, with legal authority to act in place of or on
behalf of the zndivldual or such individual's spouse, or

(C) by any person, including any court or adniirdstratlve body, acting at the direction or upon the
request of the individual or such individual's spouse.

(2) The tenm °°income" has the meaning given such te-rm in section 1612 (42 fM § 13e2ea1.

(3) The term "institutionalized individual" means an individual who is an inpatient in anurszng facility,
who is an inpatient in a medical institution and with respect to whom payment is made based on a
level of care provided in a nursing facility, or who is described in section 1902(a)(1£1)(A)(ii)(Vf) L^L2
USCS § d396ra(a)i'IQ1^.^3(ad)fV1ll.

(4) The terrn 'noninstitutioraalized individual" means an individual receiving any of the services specified
in subsection {c}(1)(C)(ii)-

(5) `1°he terar3. 'resources' has the meaning given such temi in section 1613 42 U'SC:^ p1382b], without
regard (in the. case of an institutionalized individual) to the exclusion described in subsection (a)(1) of
such section.

N.st^x^

(Aug. 14, 1935, ch 531, Title XIX, § 1917, as added Sept. 3, 1982,PL 9 Title 1, Subtitle B, § 132(b), 96
Stat. 370; Jan. 12, 198-3, d?d,. 97-Tttle II1, § 309(b)(21), (22), 96 Stat. 2410; Dec. 22, 1982; 1-i81e
IV, Subtitle C, Part 2, § 4211(h)(12), 101 Stat. 133€^-208; July 1, 7988, P.L. I0f1-360, Title III, § 303(b), Title IV,
Subtitle B, §411(1)(3)(1), 102 Stat. 760, 803; Oct. 13, 1988, P.-L I00-48,5,'i`itle VI, § 6€98(d)(16)(B), 102 Stat. 2417;
Dec. 19, 1989, P.L. IP3L-2J9, `Yiele VI, Subtitle B, Part 2, § 6411(e)(1), 103 Stat. 2271, Aug. 10, 1993, ELL03-66,
Title XHI, CIY. 2, Subch B, Part U. §§ 13611(a)-(c), 13612(a)6(c), 107 Stat. 622, 627; Feb. 8, 2006, fj.. LQ9-1I,'Title
VI, Subtitle A, Ch. 2, Subch. A, §§ 6011(a), (b), (e), 6012(a)m(c), 6014(a), 6015(b), 5015(a)°(d), Subela. B, §
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July 15, 200$, RL 110-275, Title I, Subtitle A, Title I, Part II, § 115(a), 122 Stat. 2507q Feb. 17, 2009, PL HI-j-y Di5-
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§ 1396rb5a Tmalmenl saf incaaa^e and mazurces €'or +cc-rtaaan gsslitaliona^zed 2 ouses

(a) Special treaRanent for institutionalized spouses.

(1) Supersedes otbea" provisions. In determining the ehg.alsility for medical assistance of an institutionalized
spouse (as def'med in subsection (.b)(1)), the provisions of this section supersede any other provision of
this title (including sections 1902(a)(17) and 1902(f) 142. llS17 and (f)]} which is
inconsistent with them.

(2) No coanparaat+l^ treatment required. Aiay different trea'tpriear,a: provided under this section for i-nsdiautionalizard
spouses sMl not, by reason of paragiraph (10) or (17) of section 1902(a) €af
(17)], require such treatment for other individuals.

(3) Does not affect csrrtaiaa d^tem-tinsations. Except as this section specifically provides, m:bes sectioai does not
apply to--

(A) the determination of what constitutes income or resources, or

(B) the methodology and standards for deten-nining ans' evaluating income and rvsources.

(4) Application in certain States and terrs.togies.

(A) Application in States operating under demonstration projects. Yn the case of any State which is
provid"ang medical assistance to its residents under a waiver granted undea• section 1115 ^^ USCS
§ III , the Secretary shall require the State to meet the requirements of this section in tlae same
manner as the State would be required to meet such a"equiaertaent if the State had in effect a plan
approved under this U& L^L2 U5GS396 et seag.:l.

(B) No applia~atEoxa in commonwealths and teatitofia;s. This sectisbrt sha only apply to a State tir,at is
one of the 50 States or the Disuict of Cazlamibiae

(5) Application to individuals receiving services uaider PACE programs. This section applies to individuals
receiving insdtax2ioaa.a1 or noninstitutional services under a PACE demonstration waiver program (as
defined in s^ctioxa 1934(a)(7) (^&_ESf 5 ^^^9dtt^ ^,s^al^^'}i) or under ^.1^.^.^'1; pa`vgr^a aaxadea section 1934
or 1894 [42 i^^CS § 13^6u-4 4rr I3p5eee .

(b) Rules for tra~a&anaWnt of income.

(i) Separate treatment of i.n^ome. During any month in wlai.eb aaa. 3nstiRaitionalized spouse is in the institution,
except as provided in paragraph (2), no income of the community spouse shall be deearaed available to
the institutionalized spoa.ase.

(2) Attribution of income. In determining the income of an institutionalized spouse or ^onamunity spouse
for purposes of the post-eligibility income detean-linad.€an described in subsection (d), except as
otherwise provided in this section and regardless of any State laaws relating to community property or
ihe division of marital properly, the following rules apply:

(A) Naan-€raasR property. Subject to subparagaa.phs (C) and (D), in the case of income not ftom a traas€,
unless the instrument providing the inr-otne otherwise specifically p^ovides-_

(a) if payment of income is made solely in the name of the i.nstituti€saialized spouse or the
community spouse, the income shall be considered available oaily to that respective ,spouse,

(la) if payment of income is made in ghe names of the institutionalized spouse and the community
spouse, one-half of the income sball be considered available to each of them; aaid.

(l.R) if payment of income is made in the names of the iras2i%oaet..iosaali,zed spouse or the community
spouse, or both, aaid. to another person or persons, the iaic€ame shall be considered available to
each spouse in proportion to the spouse's interest (or, if payment is made with respect to

52



42 USCS § 1396r-5
Page 2 of 6

both spouses and no such interest is specified, one-half of the joint interest shall be considered
available to e-ach. spou-se).

(B) Trdst przpeM=. bti tb;, case of a trus.E-

(i)' except as provided in, Lxause (:i); ipeoirza shall be attributed in acc4-rdancu watk^ the provisions
of this ri€LI!2 USCS ff 1396 et seq:j (including secticiis T901w(a)(l 7) and 1917(d) [_̂2

1396a.(a)(171 and 13^'^]), and

(ia) income shall be considered available to each spouse as provided in the trust, or, in the
absence of a specific provision in the traast--

(1) if payment of income is made solely to the institutionalized spouse or the community
spouse, the income shall be considered avOab1e oBly to that respective spouse;

(ff.) if payment of income is made. to both the institutionalized spouse and the community
spouse, one-half of the income shall be considered available to each of them; and

(H.i) if payment of income is made to the institutionalized spouse or the community spouse,
or both, and to another person or persons, the income shall be considered available to
each spouse in proportion to the spouse's interest (or, if payment is made with respect to
both spouses and no such iztte-rest is specified, one-half of the joint interest shall be
considered available to each spouse).

(C) Property with no instrument. In the case of income not from a trust in which there is no instruinent
establishing ownership, subject to subparagraph (D), one-half of the income shall be considered to
be available to the institutionalized spouse and one-half to the ccammtjnitlv spouse.

(D) Rebutting ownership. The rules of subparagraphs (A) and (C) are superseal.ed to the extent that an
institutionalized spouse can establish, by a preponderance of the evidence, that the ownership
interests in income are other than as provided under such subparagraphs.

(c) Rules for treatment of resources.

(1) Computation of spousal share at time of institutionalization.

(A) Total joint resources. There shall be computed (as of the beginning of the first continuous period
of institutionalization (beginning on or after September 30, 1989) of the institutionalized spouse)--

(i) the total value of the resources to the extent either the institutionalized spouse or the
community spouse has an ownership interest, and

(H) a spousal share which is equal to 1l2 of such total value,

(B) Assessment. At the request of an institutionalized spouse or community spouse, at the beginning of
the first continuous period of institutionalization (beginning on or after September 30, 1989) of the
institutionalized spouse and upon the receipt of relevant documentation of resources, the State
shall promptly assess and document the total value described in subparagraph (A)(i) and shall provide
a € cspy of such assessment and documentation to each spouse and shall retain a copy of the
assessment for use uaider this section. If the request is not part of an application for medical assistance
under this title LL2 ^.^CS ff 13 et seq,], the State may, at its option as a condition of providing
the assessment, require payment of a fee not exceeding the reasonable expenses of providing
and documenting the assessment. At the time of providing the copy of the assessment, the State
shall include a notice indicating that the spouse will have a right to a fair hearing under subsection
(e)(2).

(2) Attribution of resources at time of initial eligibility detera-ninati€ara. In determining the resources of an
institutionalized spouse at the time of application for benefits under this tL1e T42 U^^^ §§ 1396 et
seq.], regardless of any State laws relating to community property or the division of mariW property--

(A) except as provided in subparagraph (B), all the resources held by either the institutionalized spouse,
community spouse, or both, shall be considered to be avai.lable to the institutionalized spouse, and

(B) resources shall be considered to be available to an institutionalized spouse; btit only to the extent
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ths.t tl^e amount of such resources exceeds the amount computed under subsection (f)(2)(A) (as of
the time of application for benefits).

(3) Assignment of support rights. The institutionalized spouse shall not be ineligible by reason of resources
determined Linder paragraph (2) to be available for the cost of care where--

(A) the institutionalized slsnuse has assigned to t.he, ,.^^tati.- any rigbt.s to st-1ppost fro m the c-r. munitqr
spouse;

(B) the institutionalized spouse lacks the ability to execute an assignrnent due to physical or mental
impaaanent but the State has the right to bring a support proceeding against ^^ommunity spouse
without such assignment; or

(C) the State detenuines that denial of eligibility would work an undue hardship.

(4) Separate treatment of resources after eligibility for benefits established. 1?^ncr the continuous period in
which an institutionalized spouse is in an institution and after the month in which an institutionalized
spouse is determined to be eligible for benefits under this ftle l^^ ^SCS_0 1396 et seq.], no resources
of the cssn-iaxsunity spouse shall be deemed available to the institutionalized spouse.

(5) Resources defmed., In this section, the term "resources" does not include--

(A) resources excluded under subsection (a) or (d) of section 1613 (42 UAQ^J I38.^b(a) or (d)], and

(B) resources that would be excluded under section 1613(a)(2)(A) [L2 USCS.§_^2^.^^^)L2!tAA but for
the limitation on total value described in such section.

(d) Protecting i-ncome for community spouse.

(1) Allowances to be offset from income of institutionalized spouse. After an institutionalized spouse is
deterrnined or redetermined to be eligible for medical assistance, in detem-lining the amount of the
spouse's income that is to be applied monthly to payment for the costs of care in the institution, there
shall be deducted from the spouse's monthly income the following amounts in the follswing order:

(A) A personal needs allowance (described in section 1402(q)(1) in an amount
not less than the amount specified in section 1902(q)(2) (12 l;zsa § I126gdq)L? J•

(^) A community spouse monthly income allowance (as defmed in paragraph (2)), but only to the
extent income. of the institutionalized spouse is made available to (or for the benefit of) the
community spouse.

(C) A farnily allowance, for each family member, equal to at least 1/3 of the amount by which the
arnount described in paragraph (3)(A)(i) exceeds the amount of the- monthly income of that
family member.

(D) Amounts for incurred expenses for medical or remedial care for the institutionalized spouse (as
provided under section 1902(r) [42 ^1',SCS' S 13R6afr).

In subparagraph (C), the term "family membea' only includes minor or dependent children,
dependent parents, or dependent siblings of the institutionalized or community spouse who are
residing with the community spouse.

(2) Community spouse monthly income allowance defined. In this section (except as provided in paragraph
(5)), the °'cornmunity spouse monthly income allovvance for ^^^mmunity spouse is an amount by
which--

(A) except as provided in subsection (e), the minimum monthly maintenance needs a1lowance
(established under and in accordance with paragraph (3)) for the spouse, exceeds

(B) the amount of monthly income otherwise available to the community spouse (determined without
regard to such an allowance).

(3) Establishment of minimum monthly maintenance needs allowance.

(A) In general. Each State shall establish a minimum monthly maintenance needs allowance for each
community spouse which, subject to subpa.ragsaph. (C), is equal to or e:^ceMs--
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(1) the applicable percent (described in subparagraph (B)) of 1./12 of the income official poverty
line (defined by the Office of Management and Budget and revised annually in accordance
with section 673(2) of the Omnibus Budget Reconciliation Act of 1981 [42-Y5-C; f 9902L2)1)
for a family unit of 2 members; plus

(ll) an excess shelter allowance (as defined in paragraph (4)).
A revision of th^official poverty line refemd to in clause (i) shall apply to riedical

assistance furnished during and after the second calendar quarter that begins after the date of
pazblacation of the revision.

(B) Applicable percent. For purposes of subparagraph (A)(i), the "applicable percent" described in this
paragraph, effective as of--

(i) September 30, 1989, is 122 percent,

(la) July 1, 1991, is 133 percent, and

(M) July 1, 1992, is 150 percent.

(C) Cap on zrinimum monthly maintenance needs allowance. The minimum monthly maintenance
needs aIl€^wance established under subparagraph (A) may not exceed $ 1,500 (subject to adjustment
under subsections (e) and (g)).

(4) Excess shelter allowance defmed. In paragraph (3)(A)(ii), the term "excess shelter allows^ce means,
for ^community spouse, the amount by which the sum of--

(A) the spouse's expenses for rent or mortgage payment (including principal and interest), taxes and
insurance and, in the case of a condorninium or cooperative, required maintenance charge, for the
community spouse's principal residence, and

(B) the standard utility allowance (used by the State under section 5(e) of the Food and Nutrition Act
of 2008 [? U;^C,^ § 2QI4(e ) or, if the State does not use such an allowance, the sp€suse's actual
utility expenses,

exceeds 30 percent of the arnount described in paragraph (3)(A)(i), except that, in the case of a
condominium or cooperative, for which a maintenance charge is included under subparagraph (A), any
allowance under subparagraph (B) shall be reduced to the extent the maintenance charge includes
utility expenses.

(5) Court ordered support. If a court has entered an order against an institutionalized spouse for monthly
income for the support of the community spouse, the community spouse monthly income allowance for
the spouse shall be not less than the smotint of the monthly i.ncon-we so oxdex.ed..

(6) Application of "income first" rule to revision of community spouse resource allowance. For purposes of
this subsection and subsections (^) and (c), a State must consider that a1l income of the institutionalized
spouse that could be made available to a community spouse, in accordance with the calculation of the
community spouse monthly income allowance under this subsection, has been made available before the
State allocates to the comrnunity spoaase an amount of resources adequate to provide the difference
between the minimum monthly maintenance needs allowance and all income available to the community
spouse.

(e) Notice and fair hearing.

(1) Notice. l.Tpon--

(A) a determination of eligibility for medical assistance of an institutionalized spouse, or

(B) a request by either the institutionalized spouse, or the community spouse, or a representative
acting on behalf of either spouse,

each State shall notify both spouses (in the case described in subparagraph (A)) or the spouse
making the request (in the case described in subparagraph (B)) of the amount of the community spouse
monthly income allowance (described in subsection (d)(1)(B)), of the amount of any fan-ily
allowances (described in subsection (d)(l)(Q)9 of the method for computing the amount of the
coraununity spouse resoure-es allowance permitted under subsection (f), and of thespouss.;'s rs„ht to
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a fair h.eading under this subsection respecting ownership or availability of income or resources,
and the detez•riination of the community spouse monthly income or resource alowance.

(2) Fair hearing.

(A) In ge-nerai. If either the institutionalized spouse or the community spouse is dissatisfied with a
determination of---

(i) the community spouse monthly income allowance;

(11) the amount of monthly income otherwise available to the community spouse (as applied
under subsection (d)(2)(B));

(iii) the computation of the spousal share of resources under subsection (c)(1);

(iv) the attribution of resources under subsection (c)(2); or

(v) the detenaiination of the community spouse resource allowance (as defined in subsection
(f)(2)39

such spouse is entitled to a fair hearing described in section 1902(a)(3) (42 U:^^^ §
1396a3'.D1 with respect to such determination if an application for benefits under this title
[4-2 USCS ¢§ 1326 et seq.] has been made on behalf of the institutionalized spouse. Any such
hearing respecting the determination of the co^unity spouse resource allowance shall be
held within 30 days of the date of the request for the hearing.

(B) Revision of rainimuro monthly maintenance needs ailowsnce. If either such spouse establishes that
the community spouse needs income, above the level otherwise provided by the miaimaarn monthly
maintenance needs allowance, due to exceptional circumstances iesuiting in significant financial
duress, there shall be substituted, for the raginiinum monthly maintenance needs allowance in
subsection (d)(2)(A), an amount adequate to provide such additional '€ncome as is necessary.

(C) Revision of community spouse resource allowance. If either such spouse establishes that the
community spouse resourr-e allowa.aace (in relation to the amount of income generated by such an
allowance) is inadequate to raise the community spouse's income to the minimum monthly
maintenance needs allowance, there shall be substituted, for the community spouse resource allowance
under subsection (f)(2), an amount adequate to provide such a minimum rnonthly maintenance
needs allowance.

(f) Permitting transfer of resources to community spouse.

(1) In general. An institutionalized spoiase may, without regard to section 1917(c)(1) (^2 OCS § 132ORLc)(I )ly
transfer an amount equal to the community spouse resource allowance (as defined in paragraph (2)),
but only to the extent the resources of the institutionalized spouse are transferred to (or for the sole benefit
of) the community spouse. The transfer under the preceding sentence shall be made as soon as
practicable after the date of the initial determination of eligibility, taking into account such time as inay
be necessary to obtain a court order under paragraph (3).

(2) Comniunity spouse resource alowance defined. In paragraph (1), the "community spouse resource
allowag^ce for a community spouse is an amount (i#' any) by urhich....

(A) the greatest of -

{i} $ 12,0013 (subject to adjustrnent under subsection (g)), or, if greater (but not to exceed the
amount specified in clause (ii)(If)) an a.rxaount specified under the State plan,

(H) the lesser of (l) the spousal share computed under subsection (c)(1), or (li) $ 60,000 (subject
to adjustment under subsection (g)),

(iii) the amount established under subsection (e)(2); or

(iv) the amount transferred under a couit order under paragraph (3);
exceeds

(B) the amount of the resources otherwise available to the community spouse (determined without
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(3) Traar,sfers under court orders. If acoaxrt has entered an order against an institutionalized spouse for the
support of the community spouse, section 1917 [42 +12W sha.l€ aiot apply to amounts of
resources ftmsfeared pursuant to such order for the support of the spouse or a family member (as defined
in subsection (d)(1)).

(g) Indexing dollar amounts. For services furnished dufing a calendar year after 1989, the dollar amounts
specified in subsections (d)(3)(C), (f)(2)(A)(i), and (f)(2)^^^(ii)(11) shall be increased by the same percentage
as t€xe percentage increase in the consEamex price index for all urban consumers (all items; U.S. city
average) between September 1988 and the September before the calendar year involved.

(h) k'^efisi^ons. In '12is section:

(1) The term "institutionalized spouse" means an andyvidudl who--

(A) is in amedicd€ institution or nurslixg facility or who (at the option of the State) is dessnihfd 1n
section 1902(a)(10)(A)(ii)(VI) r42 ^15CSS_C 1396az(a'^j ^5s^^1)^'^dk^y arad

(B) is married to a spouse who is not in a aneailca.l lns.tittatlon or nursing facility;
but does not include any such 13.xdlvldua.1 vs ho is tioE Ukeiy to meet the requa^emenis of subparagraph

(A) for at least 30 consecutive days.

(2)) The term "community spoase means t€xe spouse of an institutionalized spouse.

(Aug. 14, 1935, ch 531, Title XIX, § 1924, as added July 1, 1988,l. L09-360, Title 11l, § 303(a)(1)(13), 102
Stata 754; Oct. 13, 1988, ..^.^......daQTitle VL § 608(d)(16)(A)r 102 Stat. 2417; Dec. 19, 1989, RL 101-22, Title
VI, Subtitle B, Part 2, § 64 11.(e)(3)9 103 Stat. 2271; Nov. 5, 1 , 990, EJ 101-.508, Title YV; Sublntie B, Part 4,
Subpart B, § 4714(a)-(c), Subpart D, § 4744(b)(1)> 1M-SAat. 1-38 -191, 13138-198; Aug. 10, 1993, PL 101, Title
XM, Cla 2. Subch B, Part U, § 13611(d)(2), Part V, § 13643(c)(1), 1.€97 Stat. 627, 647; May 18, 1994, E.L. 103-252,
'rg2le, 1, § 125(b), 108 Stat. 650; Aug. 5, 1997, P.L. 105-33,Title IV, Subtitle 1, § 48£€2(b)(1), il l. Stat. 549;1~'eta. 8, 2006,
P, 10-2-J,?LI Title VI, Subtide A, Ch. 2, Sa.lsc€a. A, § 6013(a), 120 Stat. 64; May 22, 2008, P. 11 - Title IV,
Subtitle A, Part 1, § 40€12(b)(1)(B)s (2)(V), 122 Stat, 1036, 1097; June 18, 2008, ,f'. ^. 1jQ-246, § 4(a), Title IV, Saibdtle
A. Patt 1, § 4002(b)(1)(B), (2)(V), 122 Sta.t. 1664, 1€357, 1858.^
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