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The Court should deny ODNR's cross-motion for leave to file its own supplement to

evidence for two reasons. First, the Zumberge Motion to Amend attached to ODNR's motion is

not proper evidence because it is not submitted by affidavit and is not a sworn or certified (or

even court-staniped) copy. (See S.Ct.Prac.R. 12.06.) Second, the Zumberge Motion to Amend is

duplicative of evidence already in the record demonstrating that ODNR is attempting to throw

out the original petitions it filed to comply with the Court's Contempt Order. (&e, e.g., Exhs. C

and H to December 10, 2013 Fusonie Aff.; Exh. A to April 24, 2014 Fusonie Aff.) And, this

specific motion only became recently available because ODNR is continuing its attempts to

throw out its original petitions in the trial court, one-by-one.

If the Court chooses to grant ODNR's cross-motion, however, it should be aware that

ODNR is using its proposed evidence as a red herring. ODNR wishes to cover up its contempt

by highlighting a unique property where, even under ODNR's "increased flooding" theory,

multiple acres flood. In Doner, when ODNR argued that it should have to appropriate only the

increased flooding caused by the new spillwav, ODNR used hydrology evidence from Stantec to

argue that C}I)NR had only "increased the area subject to flooding during the 15-year, 96-hour

event, on only 16 Relator properties that total about 68 acres." (ODNR Merit Brief', p. 45

(excerpts attached as Exhibit A).) According to the cited Stantee report, the Zumburge property

(the "Zumberge Charles et al" properties) made up nearly half of the "additional acres impacted"

by the new spillway with 31.6 additional acres. (Doner, Respondents's Evid. Tab A. Stantec

Memo, table 7 (excerpts attached hereto as Exh. B).) Not onlv did the Court's Doner decision

reject ODNR's "increased flooding" theory, it found that all Relators had established a taking

and were entitled to compensation, including the multiple properties that ODNR claimed were

not impacted by the new spillway in flood duration or flood depth. (See Exh. B, Table 3.)
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The unique nature of the Zumberge property does not change the fact that the Zumberge

Motion to Amend suffers from the same contemptuous flaws as other evidence already in the

record. First, it seeks to appropriate a flowage easement that is not based on the 2003 flood

levels, which is contrary to the Doner decision, ODNR's representations to this Court during the

first show cause hearing, the Contempt Order, and ODNR's certifications of compliance.

Second, it seeks to appropriate an easement for only the "increase in depth and duration of

flooding," which is in defiance of the Court's Writ and Opinion in Doner. In Doner, ODNR's

Fourth Proposition of Law argued that "Respondents should oniy have to appropriate the new

spillway's impacts because the State has a prescriptive easement" because "Beaver Creek was

used to discharge excess water from GLSM since [[t]he old spiliway was built in 1914]" and

"cfJlooding under the old spillway caused damage similar to that claimed by Relators urider the

new spillway." (Exh. A, at 45.) The Court rejected this evidence and proposition. Doner,1i84.

For the above reasons, the Court should deny ODNR's cross-motion, If the Court grants

ODNR's cross-motion, it should do so with the understanding dV-4iled above.

Bruce L. Ingram (0A18008)
(Counsel of Record)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Martha Brewer Motley (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blangram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
mbmotley@vorys.com

Attorneys fo7• Relators

-3-



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the

following, via U.S. Mail postage prepaid and e-mail, this 29th day of April, 2014:

Scott Phillips
Brian W. Fox
Frost Brown Todd LLC
9277 Centre Pointe Drive, Suite 300
West Chester, Ohio 45069
sphillips@fbtlaw. com
bfox rvfbtlaw.com

Frank J. Reed, Jr.
Frost Bi:own T'odd LLC
One Columbus, Suite 2300
10 West Broad Street
Columbus, Ohio 43215
freed@fbtlaw.corn

Matthew C. Blickensderfer
Frost Brown_ Todd LLC
3300 Great American "I'ower
301 East Fourth Street
Cincinnati, Ohio 45202
mblickensderfer^ fbtlaw.com

Attorneys foY Respondents



IN THE SUPREME COURT OF OMC}

STATE ex rel. WAYNE T. DO?3.ER, et al.,

Relators,

V.

SEAN D. LOGAN, Director,
Ohio Department of Natural Resources, et al.,

Respondents

Case No. 2009-1292

Original Action in Mandamus

MERIT BRIEF OF RESPONDENTS

BRUCE L. INGRAM* (0018008)
* E'ounsel af Ii'ecord

JOSEPH R. MILL.ER (0068463)
T.Hf7MAS H. FUSONIE (0074201}
KRTSTI KRESS WZLI4EI,MY (0078(19d}
MARTHA C. BREWER (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
614-462-6480
614-719-4775 fax
blingram@vorys.com
jrmiller cr vorys.com
thfuso.nle@vorys.com
kkwilhelmy@vorys.com
mcbrewer@vorys.corn

Counsel for Relators

S E p
i,
^
„

j.
^ -

^ ^^13,

RICHARD CORDRAY
Ohio A.ttozney General

WILLIAM J. COLE* (0067778)
*Counsel of Record

MINDY WORLY (0037395)
JENNIFER S.M. CROSKEY (0072379)
Assistant Attorneys General
30 East Broad Street, 26tb. Floor
Coltunbus, Ohio 43215
614-466-2980
866-354-4086 fax
wili ia.m.col e@oh:ioattomeygeneral.. gov
mindy.worly@ohioatt.orneygeneral.gov
jenmifer.croskey@ohioattorneygeneral.gov

CLERK OF COURT
SUFRENlE GQLiRT QF OHIO

DALE T. VITALE (0021754)
DANIEL J. MARTIN (0065249)
RACHEL H. STELZER (0083124)
Assistant Attorneys General
2045 Morse Road #D-2
Columbus, Ohio 43229
614-265-6870
614-268-8871 fax
dale.vitale @ohioattorney general. gov
daniel.martin@ohioattorneygeneral.gov
rachel.stelzer@ohioatttorneygeneral.gov

Counsel for Respondents

EXHIBiT

L,



unfounded criticism of Respondents' expert evidence and modeling is not clear and convincing

evidence of a taking.

Res ondents' Pro osxtion of Law l^To.

Even if this Court finds a taking, Respondents should only have to appropriate the new
spxllway's impacts because the State has a prescriptive right to temporarily and
intermittently overflow the banks of the Beaver Creek and Wabash River onto Relators'

properties during periods of high precipitation.

Relators cannot show a taking over most of the subject properties because ODNR

previously acquired a prescriptive right to temporarily and interrnitteutly overflow the banks of

the Beaver Creek and Wabash River onto Relators' properties during periods of high rainfall.

That prescriptive right ripened prior to anEi was not extinguished by the new spillway's

construction.

Governmeo.tal entities may acquire an interest in land by adverse possession. State ex

rel. AAA Investnaents v. Columbus (1985), 17 Ohio St.3d 151, 152. Such acquisition is not a

compensable tal:ing. Id. at 152-53. "To establish a prescriptive easement by adverse use, a party

bears the burden of proving the use of another's propertY 1) openly, 2) notoriously, 3) adversely

to the owner's property rights, 4) continuously, and 5) for at least 21 years." Simmons v.

Trumbtall Cty. Eng'r ( l lth Dist. 2007), No. 2007-T-0049, 2007-Ohio- 6735, ^ 21, citing Penn.

Rd. Co. v. Donovan (1924), 111 Ohio St. 34 t, syllabus';( 1.

Ohio courts have held that one may obtain a prescriptive right ta flood another's larid if

such flooding existed for the prescribed period to substantially the same degree.
Twinsberry

Farm v. C,"on,sol. Rail Corp. (9th Dist. 1983), 11 Ohio App. 3d 182, 184; Shelton v. Mosier (4th

Dist. 1924), 19 Ohio App. 89, 91 ("If .. the dwTi has been for that period causing a neighbor's

land to overflovv he has by that prescription obtained ... the right to overflow the neighbor's

laaatd.").
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'I'he old spiliway was built in 1914, well beyond the prescriptive period. See, also, State

ex rel. Post v. Speck
(3d Dist. 2006), Na. 10-2046-4QI, 2006-Ohio-6339, ^, 8 (noting the

headwaters of the Wabash and St. Marys rivers were dammed between 1837 and 1841 to create

C.xI,SM). Beaver Creek was used to discharge excess water from GLSM since that time. The

new spillway was not completed until 1997. During the period that the old spillway was in

place, most Relators and their fact witnesses acknowledge that the properties at issue suffered

persistent floodirzg. See, supra, page 4. As evidenced by Relators' anecdotal evidence of

floodxng and the Stantec reports and modeling, flooding existed to substantially the same degree

during the prescriptive period. See, supra, page 4. Flooding uzider the old spillway caused

damage similar to that claimed by Relators under the new spiliway, including crop loss, siltation

of drainage tiles, debris, and land erosion, as well as damage to roads, fills, bridges, culverts, and

utilities. Corps Report, pp. 17-19, Tables 2 & 3.

ODNR acquired the prescriptive right to tez-nPorarily and intermittently overflow the

banks of the Beaver Creek and Wabash River onto Relators' properties during periods of high

precipitation. That prescriptive xight ripened prior to, and was not extinguished by, the new

spillway's construction. "[A] user's acknowledgment that the title holder has the paramount

right will not extinguish a fully matured prescriptive easement .... After the prescriptive

easement results from prior adverse use, the user does not forfeit the established easement by

acting as if it did not exist." .I.F. Gioia, Inc. v. Carclinal Am. Corp, (8th Dist. 1985), 23 Ohio

App. 3d 33, 39-40.

Stantec's findings show that the new spillway has increased the area subject to flooding

durxng the 15-year, 96-hour event, on only 16 Relator properties that total about 68 acres.

Respondents' Evid. Tab A, Stantec Memo p. 15, table 7 (copy attached as Appendix A). On
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seven of these properties, the additional acreage flooded is less than one acre. Id. On several

parcels, the acreage impacted has remained the same, but the new spillway has increased the

duration of out-of-bank flooding for. some properties adjacent to Beaver Creek and the Wabash

River. Stantec Discussion p. 2.2. The duration of out-of-bank flooding is increased by up to two

days for the 15-year, 96-hour event. Id.; Stantec Memo pp. 9-10, table 2: ." Although a change

in use can extinguish an easement, that rule shozd:d not apply here because there has been no

meaningful change in use; the easement is still used to temporarily and intermittently overflow

the banks of the Beaver Creek and Wabash River onto Relators' properties during periods of

high precipitation.

This Court has addressed a similar issue in Munn v. Horvitz Co. (1964), 175 Ohio St.

521. In holding that a governmental entity bad a prescriptive right to divert surface water by

means of a sewer system, this Court stated that such prescriptive right extends to a diversion of

all water that might nui off as a result of the Iand being developed and put to reasonable use:

[Tlhe prescriptive right acquired by defendants [a city and the -State of Ohio] is
one to drain a particular area rather than to drain a given quantity or volume of
water. Area appears to be the best standard by which the right acquired may be
defined. The quantity or volume of water drained at any time is variable, subject
to many inconstant factors, such as rainfall intensity, soil saturation, perviousness
of surface, and runoff characteristics. The only constant factor is the area drained.
... In short, there being the right to divert the surface water from a watershed,
such right extends to a diversion of all water that might run off as a result of the

land being developed and put to reasonable use.

Id. at 528. See, also, McGlashan v. Spade Roeiclerlge Terrace Condo. .l?ev. Corp. (1980), 62

Ohio St. 2d 55 (discussing Munn and laying out the reasonable-use rule for disputes involving

surface-water controversies). Similarly, the new spillway continues to outlet or drain, through.

Beaver Creek, the same area (GLSM) during periods of high precipitation.

z3 An increase in duration, depth andfor velocity of flood waters is an "incidental consequence"

of the construction of a public works, not a change in use. Danforth, 308 U.S. at 287.
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ODNR has acquired a prescriptive right to outlet or drain GLSM, as necessary in periods

of high precipitation, tbrough Beaver Creek. Accordingly, even if this Court finds that Relators

have proved a taking (they have not), Respondents should only be required to appropriate a

flowage easement for the extended areas flooded solely by the new spillway.

CONCLUSION

For the I°oregoing reasons, Relators' demand for a writ of mandamus to compel

Respondents to initiate appropriation proceedings should be denied.
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Stantec

GRAND LAKE SAINT MARYS AND BEAVER CREEK HYDROLOGIC AND HYDRAULIC ANALYSIS -
DISCUSSION OF RESULTS AND OTHER ANALYSIS
Discussion of Modeling Results

For both events, the inundation limits with the new spillway were overlain on the inundation
limits of the old spillway. The maps, which show the parcels involved in the current lawsuit, are
attached in the Appendix. The mapping demonstrates that many of the parcels allegedly
impacted by spillway flow actually see no additional depth of flooding due to the spillway
improvements.

As expected, for both the 15-year and 100-year events, the spillway improvements do cause
additional depth of flooding near the spillway. However, as the distance downstream from the
spillway increases, the impacts of the additional spillway flow decreases. For the 15-year event
the new spillway does not cause additional depth of flooding below Fleetfoot Road
(approximately 2 miles downstream of the spillway). As described above, this is because below
Fleetfoot Road the maximum depth of flooding is controlled by runoff from the area below the
dam and not by flow that came through the spillway. Likewise, for the 100 year, 96-hour event,
the new spillway does not cause appreciable additional depth of flooding on any of the
properties in the lawsuit below State Route 29 (approximately 4 miles below the spillway).

In addition to the maps of peak elevation, a time series map was created to show the impact
that the new spillway has on the duration of flooding. For the 15-year, 96-hour event, the area
inundated by the new and old spillways was plotted at 12 and 24 hour increments on a series of
three maps that are included in the appendix. It can be seen from this map that with the old
spillway in place, Beaver Creek/Wabash River is largely contained within its banks by Day 5 of
the storm event. On Day 8 the, with the new spillway in place, flow would be largely contained
within the banks.

For both the 15 and 100 year events, the tables below divide the parcels involved in the case
into 3 categories: those that are likely to see increased maximum depth of flooding due to the
spillway, those that are likely to see increased durations of flooding due to the new spillway, and
those that are not likely to be impacted by flows from the new spiilway.

Table 1- Parcels impacted by increased maximum depth of

27300.0500 MCNEILAN DAVID J
27400.0000 MCNEILAN DAVID J
27500.0000 MCNEILAN DAVID J & LAURA B
27200.0000 MCNEILAN LOIS J
52600.0000 MEIER CHARLES J
52700.0000 MEIER CHARLES J
52700.0100 MEIER CHARLES J

26-052900.0000

Table 2 - Parcels im

42-005800.0000
42-003700.0000

2.4

Z FARMS INC
ZUMBERGE CHARLES ETAL
ZUMBERGE CHARLES ETAL

duration of flooding durinq I

15-vear event

event

ADAMS RICHARD L& NANCY L
ADAMS RICHARD L & NANCY L

jlp v.117351,active^20091odnr_grar,qlakestrrmaqsUeportlrepcrt2\173520005ro2,doc



Stantec

GRAND LAKE SAINT MARYS AND BEAVER CREEK HYDROLOGIC AND HYDRAULIC ANALYSIS -
DISCUSSION OF RESULTS AND OTHER ANALYSIS
Discussion of Modeling Results

Table 2 - Parce

26-043100.000C
28-011300.000C
28-012200.0000
28-011700.0000
28-010500.0000
28-012300, 0000
26-041200.0100
26-047200.0100
26-041000.0000
26-041200.0000
26-041400.0000
42-003500,0000
42-004500.0000
26-038300.0200
26-038300.0000
28-013500.0000
28-013400.0000
29-003500.0000
29-003600.0000
29-002400.0000
29-003700.0000
42-001200.0000
42-000200.0000
29-002200, 0000
26-038100.0000
42-001000.0000
29-004400.0000
29-003300.0000
29-004200.0000
28-011400.0000
28-010400.0000
42-014000.0000
42-003400.0000
42-003800.0000
28-010400.0100
42-014000.0100
42-001300.0000
28-012900.0000
28-010900.0000
28-011100,0000
28-011000.0000
42-001000.0100
26-040900.0000
26-039200.0200
26-004200.0101
26-039100.0500
28-015300.0000
28-013800, 0000
42-000300.0100

impacted by increased duration of floadin durin 15- ear event
• -

BAUCHER FARMS INC
DONER WAYNE ET AL
DONER WAYNE ET AL
DONER WAYNE ET AL
DONER WAYNE T
DONER WAYNE T & JANET K
DWENGER LAWRENCE J& JOYCE A
EBBING STANLEY M & VICKI L
EBBING STANLEY M & VICKI I
GILBERT HAROLD EDWARD & MARY E
HIGHLEY ROBERT E & PATRICIA L
HIGHLEY ROBERT E & PATRICIA L'
HIGHLEY ROBERT E& PATRICIA L
JOHNSMAN DANIEL W
JOHNSMAN LEROY J & RUTH TRUST
KARR JEAN A TRUSTEE & RANSBOTTOM WILLIAM ,J
KARR JEAN A TRUSTEE & RANSBOTTOM WILLIAM J
KNAPKE CHAD M & ANDREA M
KNAPKE CHAD M & ANDREA M
KNAPKE MARK L TRUSTEE
KNAPKE TIMOTHY ALAN
KUHN DARRELL DEAN
KUHN MARILYN
LINN LINDA B ETAL
MCDONOUGH DAVID J & DEBORAH A
MEYER JEROME L & AMY L
MUHLENKAMP WILLIAM
MUHLENKAMP WILLIAM
POST OPAL L
POST OPAL L
POWELL JERRY & BETTY
POWELL JERRY & BETTY TRUSTEES
POWELL MARY LEONE ETAL
POWELL MARY LEONE ETAL
POWELL THOMAS L & BRENDA S
POWELL THOMAS L& BRENDA S
RASAWEHR TIMOTHY ETAL PIERSTORFF
SHEETS DUANE R
SHEETS DUANE R
SHEETS RODNEY E
SHEETS RODNEY E & LINDA
SIEERING MARK
SUHR DAViD J& RITA K
SUMR DAVID J& RITA K
SUHR RITA KAY
SUHR RITA KAY
SUTTER CARL A & JUDITH A
THOMAS GALE A& NELDA G
WEISMAN JERRY & VICKI

jlpv:117351active\20091odnY grandlakestmaryslreportireport2117352Q005r0'2 doc Z5



Stantec

GRAND LAKE SAINT MARYS AND BEAVER CREEK HYDROLOGIC AND HYDRAULIC ANALYSIS --
DISCUSDISCUSSION OF RESULTS AND OTHER ANALYSIS
Discussion of Modeling Results
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Stantec

GRAND LAKE SAINT MARYS AND BEAVER CREEK HYDROLOGIC AND HYDRAULIC ANALYSIS -
DISCUSSION OF RESULTS AND OTHER ANALYSIS
Discussion of Modeling Results

Table 4 - Parcels
0e .

26-049500.0000
26-052900.0000
26-022600.0000
26-051000.0000

maximum depth of fl rina 100 event

Table 5 - Parcels

42-005800.0000
42-003700.0000
26-043100.0000
28-011300.0000
28-012200.0000
28-011700.0000 -
28-010500.0000
28-012300.0000
26-041200.0100
26-041000.0000
26-041200.0000
42-004100.0000
26-041400.0000
42-003500.0000
42-004500,0000
28-013500.0000

29-003600.0000
29-002400.0000
29-003700.0000
42-001200,0000
42-000200.0000
29-002200.0000
42-001000.0000
29-004400.0000
29-003300.0000
29-004200.0000
28-011400.0000
28-010400.0000
42-014000.0000
42-003400:0000
42-003800.0000
28-010400.0100
42-014000.0100
42-001300.0000
42-018500.0000
42-005700.0000

28-010900.
28-011100.

Z FARMS INC
ZUMBERGE CHARLES ETAL
ZUMBERGE CHARLES ETAL
ZUMBERGE CHARLES ETAL

increased duration of floodin durin 10i
Owner

ADAMS RICHARD L & NANCYL
ADAMS RICHARD L & NANCY L
BAUCHER FARMS INC
DONER WAYNE ET AL
DONER WAYNE ET AL
DONER WAYNE ET AL
DONER WAYNE T
DONER WAYNE T& JANET K
DWENGER LAWRENCE J & JOYCE A
EBBING STANLEY M & VICKI I
GILBERT HAROLD EDWARD & MARY E
GRANGER DAVID L & ESTHER L TRUS-
HIGHLEY ROBERT E & PATRICIA L
HIGHLEY ROBERT E & PATRICIA L
HIGHLEY ROBERT E & PATRICIA L
KARR JEAN A TRUSTEE & RANSBOTT(
KARR JEAN A TRUSTEE & RANSBOTTC
KNAPKE CHAD M & ANDREA M
KNAPKE CHAD M & ANDREA M
KNAPKE MARK L TRUSTEE
KNAPKE TIMOTHY ALAN ^
KUHN DARRELL DEAN
KUHN MARILYN
LINN LINDA B ETAL
MEYER JEROME L & AMY L
MUHLENKAMP WILLIAM
MUHLENKAMP WILLIAM
POST OPAL L
POST OPAL L
POWELL JERRY & BETTY
POWELL JERRY & BETTY TRUSTEES
POWELL MARY LEONE ETAL
POWELL MARY LEONE ETAL
POWELL THOMAS L & BRENDA S
POWELL THOMAS L & BRENDA S

event

ES

WILLIAM J
WILLIAM J

RASAWEHR TIMOTHY ETAL (PIERSTORFF
ROSE CARL W & LUCILE M
SCHROYER DOROTHY K
SHEETS DUANE R ^
SHEETS DUANE R
SHEETS RODNEY E

jlp v 117351activeS2009todnr_grandiakestmaryslreportlreport2t473520005r02.doc 2
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Stantec

GRAND LAKE SAINT MARYS AND BEAVER CREEK HYDROLOGIC AND HYDRAULIC ANALYSIS -
DISCUSSION OF RESULTS AND OTHER ANALYSIS
Discussion of Mode[ing Results

Table 5 - Parce

28-011000.0000
42-001000.0100
26-040900.0000
26-039200.0200
26-004200.0101
26-039100.0500
28-015300.0000
28-013800.0000
42-000300.0100
26-042800.0000

im pacted b increased duration of floodin durin 1
Owner

SHEETS RODNEY E & LINDA
SIEFRING MARK
SUHR DAVID J & RITA K
SUHR DAVID J & RITA K
SUHR RITA KAY
SUHR RITA KAY
SUTTER CARL A & JUDITH A
THOMAS GALE A & NELDA G `
WEISMAN JERRY & VICKI
ZUMBERGE JENNIFER

event

For the parcels that are impacted by additional maximum depth of flooding (Table 1 and Table
4), the area impacted by both the 15 and 100 year events is shown in Table 7.

2.8 jlp v117351active\20091odnr._grandlakestmaryslreportlreport2\173520005r02.doc
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