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Statement of the Case and Factsl

In March 2€707, Ana Hamhuechen filed a charge with the appellant OIiio

Civil Rights Commission (Conznaisszon) alleging that the appellr;e 221 Nfark.et

North, Inc., known as Napali's ItalianEatery ;Napoii`s;, fired her bet_,,^vsIU she

was pregnant. The Commission issued a::<;mpla;ir:;: ci:arging Napoli's with a

violation o; R.C. 4112.02(A.). Napoli's denied the allegations and the case

proceeded to trial in front of an administrative law judge ("ALJ'>) a year and a

half later, in November 2008.

It took another tli<ce and a half years, until April 2012, for the A..LJ to

recommend thar the C.,m-missian find a violation by Napoli's. The Commission

waited another seven months before doing so on November 15, 2012. In all, the

case remained pending in the Commission for almost six years-•five years and

eight months, to be precise.

Vitnin I I days of the Commission's order, on November 26, 2012,

Napoli's filed a petition for juds`cial review in the Stark. County Court of

Common Pleas under R.C. 4112.06. At first, Napoli's attorney served the

petition on the Coinmisszon an.d.lVZs. Hambuechen through regular mail, and

not through the clerk of courts.

On Friday, December 28, 2012, barely a monthafter it:s filing, the

Commission pounced, asking the court to dismissNapr;h'c; per_itic;rz for Iack of

,I°he facts in this case a.re nc-rs. in dispute.
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subject matter jurisdiction. The Commission argued that Napoli's had to both

initiate service through the clerk of courts in accordance with Rules of Civil

Procedure 3 and 4,an.d do so within 30 days of the Commission's Order.

Within three days, on Monday, December 31,2012, Napoli's did ta-o

things. First, it filed a praecipe for ser6ce te) the clerk of courts for service of

the petition in accorda.r^ce witi1 the Civil Rules. In other words, Napoli's

requested senir.;e through the clerk about 35 days after it filed its petition.

. . . : , ,^ec;ond, 'N'1pc-^lis opposed the Comm ission 's motion to dism i ss, z ointZ ng out

tha^ if service was required under the Civil Rules, tlien ihuse sarrzc_ Ci,,il Ruics

allowed one year to obtain service under Civ,R;'{A}, wbich provides that a

"civil action is commenced by filing a complaint with the court if service.is

obtained within one year."

The trial court, however, agreed wixh the Commission and dismissed

Napoli's petition bec,ausc it "did not property [sic] initiate service of its Petition

c;ri tiIc CorJ,,mission and Complainant through the Clerk of Courts within 30

daysoi= the Commission's Final Qrder...:7z

But on. August 26, 2013, the unanimous Fifth Appellate District correctly

reversed the trial court's decision. The Fifth District cited the Eighth District's

opinior: in City of'Cleveland v. Ohio Civil I2.ights Comm'n. for the proposition

that the Rules of Civil Procedure apply to an action commenced in common

2 Exhibit ("Exh. ") 4, pp. 3--4, atraeht-d tc, the app,:a?ant'sbriei.
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pleas court under R.C. 4112.06 absent a good and sufficient reason not to apply

those rules. Ham&uecben v. 221 tvfa,ket North, Inc., 5`h Dist. No. 2013-GA-

00044, 2013-Dhio-37..7, a, `sl 13, citing 43 Ohio App.3d. 153, 156, 540 N.E.2d

278 (1988). Thc. Fifth District further correctly observed that, `:R.C. 4112.06(H)

pr^+vides only that the appeal be filed within 30 days; the statute does nof,

clearI3- require that seivice be initiated within 3'0 daSrs."Id. at t]; 13. Ancf because

the statute does not clearly provide for the t1n.7<ng.;f service, a petitioner under

R.C. 4112.06 has a year to + be action in accordance with Civil

Rules 3(A). Sec tcl. at IT, 14-16,

The Commission now appeals.
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Law and Argument

Appellee's Proposition of 7Gaw:

Because the Rules of Civil.Procedure are not "clearly inapplicctble" to
a petition for judicial review fram a finding n f the C}hio C`ivil Rig^>ts
Commission under R. C. 4112.06, a petitioner has one year to perfect
service on the partie$dccording to Cv.R> 3(A).

1. The Civil Rw'C: apply to ,2a'versarial proceedings unless "clearly
inapplic:al'?l"n.

The issue in this case is straightforward: whether theCivz'i 1Z.tiles apply

to the service of a petition for review of a Commission's order t:nder R.C.

' , _4112.06. As such, the analysis must heeir,. with -i^^.Tc. 1which prov.^dcs:

"These t-uIes, !o ihe extent that they would by their nature be clearly

indpplicable, shall not apply to procedure...(7) in all other special statutory

proceedings; provided, that where any statute provides for procedure by a

general or specific reference to all the statutes governing procedure in.civil

actions such procedure shallbe in accordance with these rules;"(Emphasis

a ddcti, )

The Staff Notes to the July 1, 1971 amendment to Civ.R. 1{C} state in

pertinent part:

As a result of the amendment of Rule 1(C) the. Civil Rules will he
applicable to special statutory proceedings except "to the extent
that they would by their.nature be clearly inapplicable...." ['I`lhe
Civil Rules will be applicable to special statutory proceedings:
adversary in nature unless there is agood and sufficienr, rerysr.r
not to apply ti-ic rules.

/iccord Pricc v. 'Xlestt`rrglaoze.e i;'lzctric Corp'., 70 0 13io S^.2d, . 23 N.E.2d I 114
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(1982). Ohio's courts have held-and not even the Commission appears to

contest-that an action commenced in common pleas court according to R.C.

4112.06 is adversarial in nature, E.g., City of Cleveland v. O%ic) CivilRigbts

C'nrr<'^^, 43 Ohio App.3d 153, 156, 540 N:I^.2d 278 (g.^` ):s'.I 988j. As :;uch, the

^ igi-ith District held in City of Cleveland that a petitioner under Kc. 4112.46 is

required to serve opposing parties through the clerk of courts in. accordance

vwith. Civil Rules 3 and 4. Id. at paragraph mo of the syllabus; Abbeyshire

Constr: Co. v. Civil Rights ,'b>rm., 39 Ohio App.2d 125, 316 N.E.2d 893

(1975) ("The F:.iflc;s of Civi1 Procedure apply to an action commenced in

common pleas court pursuant to R.C. 4112.06.")

Still, Napolx's acknowledges that is not necessarily the end of the

analysis. In Rdnisdeli v. Ohia Civ. Rights Comrc., this Court observed that it

has decided "both ways on the question of the applicability of the Civil Rules,"

and that the question must be decided on a"case-by-case basis, depending on

the statute iiavolved:" 56 Ohio St.^d 24, 27, 563 N.E.2d. 285 (1990). Therefore, a

closer Ioc>ka.E the statute is r^e:;C:Qsa< s°.

2. R. C. 4112.06 does not clearly require that service be initiated wit{,rin
30 days, therefore the Civil Rules govern the time for service.

R.C. 41:12.06 governs an appeal from a decision of the Commission to

the common pleas court, and it provides in relevant part:

(A) Any complainant, or respondent claiming to be aggrieved by
a final order of the commission, including a refusal to issue a com-

.-5-



piaint, may obtain judicial reviev^v thereof, and the comnussian may
obtain an order of court for the enforcement of ir_s final orders, in a
proceeding as provided in this sec¢iOri.:..

(B) Suchproceecfings shallbe i.,ftiated i,y the filing of a petitionin
court as provided in divisior, ; of this section and the service of a
copy of the said petition upon the cornmission and upon all parties
zuho appeared before the cornrrzission....

(H) If no proceeding to obtain judicial review is instituted by a
complainant, or respondent %pithzn 30 days from the service
of order of the commission pursuant to this section, the commiss-
ion may obtain a decree ofthe court for the enforcement of sucl-i
order....

(Emphasis acided, )

Thestatute oniv specifieswhomust heserveds"tht coms-ni.ssion anc..._.all

parties who appeared before the conxmission." R.C. 4112.06(3). B,zt ttie statute

Rules 3 and 4 were not "clearly inapplicable" b^, viA tize of R;.C. 4112.06, and

therefore governed service of a petition, which must be a.ccamplished through

the clerk of courts. Id. Accord Donn, Inc. v. Ohio Civil Righ.s 68 Ohic:,

not a` good and suffic7ent reason -iQt to an^,Is," thern, the courtheld that Civil

is silent as to how or when serrrice is required.

Ohio's courts seem to have settled the question of how service of a

petition is to be made. For example, in Cit^y r,f Cle4-cl,zYiu, the Eighth District

held that R.C. 4112.06($) :is "silent as to whetherthe ret.it,i;;^,,, init_atcd ti-ie

appeal must be served through the clerk of courts." City of Clez;cll!strd, 43 0hi0

App.3d at 156. Therefore, because such an appeal is adversarial, and there was

1PA-'.3d 561, 539 N.E:2d. 11C) (gtt^ Dist.1991).



But few courts, until now, 11ave decided when sen,ice of a petitionfor

review must be served. The anaiysis, however, is not a cli.i-ic-ult c>n_fv. The City of

Cleveland case previeweci tlhc answer to the questiois. After all, just as the

statute is silent as to ', ow r, petition.is served, it is eve?-ti- 'b{t as silent as to when

it must be served. As set forth above, the only provision that the General

Assembly made regarding service is limited to identifying the parties who naust

be served with a copy of the petition: "the commission and, ..and all parties who

appeared before the commission:" R.C. 4J 12.0E (B ).

This hclies t1zc; Commission's clair.-: t:hat the "plain text" requires service

to be initiatcci w?thin: 30 days of the Commission's order. (Brief of Commission,

p. 16). Thefact is, the plain text of the statute requires nothing of the kind. The

statute's only reference to service is in R.C. 4112.06(B), and the only purposeof

that paragraph is to def.ine who must be sexved, not how, and not when.

Had the General Assembly wanted to specify that service must be

initiat.:d Nvithin 30 days, or completed within a:,-ertain time, it could have done

so-and :Ione so very.easily. But it chosenot to.

As a result, the unanimous Fifth District's df^-Ilision to apply the Civil

Rule:s is no doubt the correct one. Therefore, the co^3rt, correctly held that,

according to C:iv.R. 3(A), Napoli's had one year to perfect service on all parties,

not 30 days to initiate it, as the Commission argued. Hambuechen, 2013-C)hio-

3717, at TIT 15-16.
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cotzrt tc^ ismiss t:lc s.ase beeause C,Ieveland ialIed to serve hun w.tthtn one year

21S re: Lriz-cd by Ci`:R. 3(A) and 4(A). The court did so,

On appeal to the Eighth District, Cleveland argued that the Civil Rules

governing service did not apply to R.C. 4112.06 appeals. As such, Cleveland

The Eighth Di:str;.:r.'s holding in City of Cleveland.supports the Fifth

District's holdiiig. Thcre,Clevelan:d appealed the Commission's determination

that Clevclar:id' discriminated against an employee Eiasecl on a physica? handicap.

ju.st as in this case, Cleveland served the petition throc;h ordirzar3, zriail; but

unlike this: case, aiever attemptc:ci to do so ttIr,>ugh the c.lerk within one year. So,

more than a year after C;ieve]an^ filed its appeal, the complainant asked the

argued it did not need to serve the petition through the clerk, or, by

implication, do so within one, year of the Ccmniission's cirder. The courr

described the zssueas "varl thur 3(a1). 4(A; µi1d4(B} are appIicabIe" to

the parties to a R,C. 41142.06 appeal. City of Cleveland, 43 Ohio App.3d 153,

540 N.E.2d 278. The court held that they were, andthat those rules required

service tfirough the clerk of courts. Id. at 158. And because Cleveland did, not

do so within one year the court held that its petrtionhad to be clismissed. Id, at

157-158.

Though the issue in that case was how service was to be made and not

-xhen, this dictum supports the .Fifth District's holding here. After all, the

Eiyht''rl District observed that service was to be completed "within one year,"

not initiatecl within 30 days. The Commission's representation to the contrary

-8-



(" ... City of Cleveland. . .[faund] that R.C. 41112 ,^DC (,',)'s service _r. eeluirement was

subject to R.C. 4112.06(H,'s 30-ci;s)> t:meframe [sic]." (Brief, p. 13)) is incorrect

and cannot be reconciled with the actual holding of City of Cleveland. To the

contrary, City of Clevelantl supports Napoli's position and the Fifth DistF-i.c*'s

rationale, not the Commission's.

The Eighth District reached a sirnil:,r result a f^-,w years:later in Donn,

Inc. v. Ohio Civ'i Rzvhts Cna'n. ''here, the court considered a R.C. 4112.06

appeal froTTi tbr. Commission's decision that a company illegally discriminated

against one of its employees. But the company never served the employee, who

did not even receive a copy of it for more than a year and a half following the

company's appeal. The court dismissed the comparzy's appeal based on its

decision in the City of Cleveland case. Donn, Inc., 68 Ohio App.3d. at 564, 589

N.E.2d 210.

The conapaisy appealeu and argued that the Ci.ty of C::leve:iqnd case did

nc} .^^PP' }. The Eighth District disagreed and affirmed its holding ixz Cleveland,

holding that "This court has held that an action for judicial reviewpursuant to

R.C. 4112.06 may be commenced only by proper service through the clerk of

courts in accordance with CiV.R.3 and 4...[which] further provide that a civil

action is commenced by the filing of a complaint withthe court a:nd servicc

upon the defendant t'r:rough ttle clei-k of courts within oneyearof f iling."

(Ezx:PLksis a.dded.) Id. at 565. And because the crim.pany did not, the court held

that dismissal was the appropriate remedy. Id.

9



Although this case too addressed only how service was to be made, the

dictum clearly supports t.he application of the CivilRules regarding when

service is tc> be made.

OSnI IT

CIairns that 12amsdell stands for the proposition that the "30-day deadline at

issue sensibly applies to both the filing and service...." (Brief, p. 6), But the

Commission's reliance on that case ks entrrelg^ r^is 1 c a

The cases cited by the Commission, especially Ramsdell,
do raot laelp theCorrr^aissic^n ezther.

The Cor^aznission relies heavily upon this Court's ciecisionin Rnnasa`ell v.

Ohio ^;iv, Rights Comm'n-referring to it at Ieast 35 tiznes The C -

p a c .,

In Ramsdell, tlac clazm.mt filed apetition f'cir review 31 days after the

Commission denied her ciiarge of discrimination. Her petition was dismissed as

unt7mely: On appeal to this Court, she argued that the "30-day period for filing

a petition for judicial review of a commission order is not mandatory."

Ramsdell, 56 Ohio St.3d at 24,563 N.E.2d 285. This Court disagreed, holding

that the 30-day time limit was, in fact, mandatory, reasoning that if it was not, a

party seeking review wotzld "be free to do so at any time," which, this Court

noted, could be "months or e.ven years" later. Id; at 25.

Having decided that R.C. 41.12.46 impases a mandatory 30-day time

I:rrdt for filing an appeal from a Commission order, this Court then addressed

when that time begins. Becattse the Commissic}r,. mailed the order, the appellant

-10-



argucci he had three additional days to file his appeal under Civ.R. 6(E). This

Court disagreed, holding that the Civil Rules "may not be applied to extend or

reactivate jurisdiction," which was limited to 30 days. Id. at 27-28. That was

the vxter:,r, of this Court's holdings in Ramsdell.

Rarnsdell does not help the Commission here becausc there is no dispute

that Napoli's fiied its appeal within 30 days-in fact, it did so in .only 1.1 days.

Nor did Napoli's seek to use the Civil Rules to "extend" the 30-day jurisdic-

tional deadline to file a petition. Instead, Napoli's only sought t;) act ,xrithin the

Civil Rules-including both Civ:R. 4(A), wiiich requires service through the

clerk of cour:., and Civ.R. 3(A), which allows one year to obtain.service,

Ramsdell obviously had nothing to do with the timing of service of an

appeal-the only issue in this case; That was the Fifth District's conclusion as

well, finding that IZarrasdell "did not address the applicability of the Cix=iI Rules

to service of a petition filed pursuant to R.C. 4112.46." Hsmbuechen, 2013-

CJhio-371 7, 115. The Fifth District was correct, Ramsdell does not help the

Commission here.

-NeitIllLr [io:.S Pci.t"Ylbtdil c1. Ti f th 1 'btrd BGIYG;', 1` Dist. No. C-CJ7941,

:?^^5 Ohzo 37^. There, thc Commission found t.ha.t it was "not prc>ba;ale" that a

barik unlawfully disciplined an employee based on her national origin. The

employee filed a petition under R.C. 4112:06 but never served the Cominission?

' .Id. at 1-3.

-11-



The court held that the petition "was nor properly initiated through filing and

proper service within thirty days as A 4qczzred by R.C. 4112.06(1-1)... ""

T--io•wever, the issue in t,1ie case was not the time within which a petition

must be#ileu.The only relevant fact was that the Commission wasiiever served

at all, not whether they were served oi1 tinzc. The court therefore did not decide

the issue regarding timing of 5crvice., so it is of no relevance to the facts in this

case and the Commission's reliance on Ramudit :s Iikewisc :aiisplaccd.

Finally, the Commission relies on the Eighth District's decision in

Muhammad v. OI3io Civ, Rights Cosrzm'ra., 8t^ Dist. No. 99327, 2013-CJhio-

3730. But that case does not help the Commission either. There, the court

dis-nissed pro-se Muhammad's appeal froni the Commissior's finding of "no

probable cause" because he *Krled to cven name andserve the employer,

obviously a party to the action in theCommission (though apparently he did

include Governor Kasich and "President Barack Husseizi Obama" ixl his t.>root

of service). 1'd„ at 117. Muhammad never even argued that he had a year to

complete service.

None of these cases support the Commission's proposition of law. To

the contrary, the Comrn.isszon's proposition cfIaw ca.nnotbe reconciled with

the ration.ale- of thosc cases, -,vhzN-i: support the application of the Civil Rtiles to

actions filed under R.C. 413:2.06.

Iu. ar_
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3. The Consmission's rationa-le is internally inconsistent and seeks an
inconsistent application of the Civil.iZules that is not jgstified by
R:C. ¢112.06,

Lacking support from the plain language of the. statute, or this Court's

decision in Kirmsdell, the Commission's argument does n0t even have the

hunefzt of being internally consistent. At first, the Commission demanded the

application of the Civil Rules regardinghow service was to be made. Izx its

motion to dismiss, the Commission argued that service by mail was not

permitted, arza that,service could only bc niade through the clerk of courts

through Civ.R. 4(A). In suppox-t oa :`s arbument; the Commission cited the City

of Cleveland czse, whicP's set forth above, held that a petition under R,C.

4 112.06 lvas required to be served through the clerk of courts according to Civil

Rules 3 and 4. (Motion to dismiss, filed December 28, 2012).

But now, after Napoli's instituted service through the clerk of courts

(only days after it filed its petition for review, and barely a month after the

Commission's final order), theCommissian wants to dodge theappiicatiort of

the very same Civil Rules it asked the court to embrace in the first pIace. The

Cornmission czaimsthe CivilRuIes should apply ;,nl.-r to hou.- a^z^^tition fcaz^

reVie,v is serveci,and not when it must be served-in other words, whenever the

Corn.missioi-i benefits.

This cafe%ria--style application of the Civil Rules is not supported by the

statute, which, agaixz, inakcs no reference whatsoever to service, except to

specify who must be served. The Fifth District recognized this as well, holding:

-13-



"Tf t:i vi; Rules 3 and 4 apply to the commencement and ser-vice of a petit.ic}r)

filed pursuantto R.C. 41 12:0b, they apply in their entirety unless the statute

clearly iiidicates otherwise." Hambuechen, 2013-Ohio-3717, at 115. Because it

does n0t, botli C',ivR. 3 and 4-not Just the parts that benefit the Commission-

apply tE) sercice. That includes Civ.R. 3(A), which only requires service within

one year, not 30 days.

4: Ifthe possibility tlaat serwice could ta.kca,^., to a ycar is too long
in this type afcase, t11e Cr;rsn iasion .^:bUuld not permit cases to
languisb for uir <,,;t.- ,;ix years before issuing an order. If that is
znsuffir"ie^i t, it should seek a change from the General Assembly,
not ad^,ocate,iudieial legislation.

From the time IVIs..Hambuechen filed her charge in March 2007, it took.

an inexplicable.five years and eight raonths for the Commission to issue a final

order onNovernher.26, 2012. The order, it should be n.oted, required Napoli's

to pay Ms. Hambuechen her wages, including any raises and bexiefits, plus

iiztez-est, retroactivelyto December- 6, 20,36. Napo.Ii's, by conti-ast., fiierJ the11:

, . . . t^
petition only 11 days atter the C^:^rn.rnrss:c:^n's «ri (:r', a;I1d SCC1^^;t t^ '7"t;iLC,throllgti

rnc clerk or courts otzly four weeks after ihat. If there is an undtze delay here,

the Commission alone bears responsibility for it.

Yet the Commission writes in its brief, without the slightest trace of

irony, that waiting up to a year for service would be inconsistent ^,ith the

"pragmatic need....to do its job," leaving the Commission "in limbo." (Brief, p.

_.1 4_



2). Rcgardless of the irony, the Comrnission's argument is as irzaccurate as ir is

Trieiodramatic. It is inaccurate because the Commission only needs to wait 30

days to see if an appeal is filed. After all, even the Commission admits that the

Fifth D:strict "acknowledged the 30-day deadline to,file the appeal...." So the

t.;or^^.n^ission only needs to wait 30 days, not one year, to see if an appeal is

taken--hardly what could be described as "lirnbo."

' . : . _
Moreover, the Commission's cla im is exa;gerared e.cau.sc° an appellaiit

being allowed a year to perfect servic.f= puts the appellee in no worse position

than every other civil litigant, urh:o are likewise governed by the one-year

z-equirerric;rlt: in Civil Rules 3 and 4.

I::Iere, the Commission did not have to wait very long since Napoli's

filed its appeal within 11 days of the Commission's order and initiated service

only a few weeks after that. The Commission was hardly Ianguishing in a fog of

suspense and confusion when it rushed to dismiss Napoli's appeal harc:iy a

month after it was filed.. It was 'Vin` M r;uic.

In shot-L, t`r,erc is ai.ttie substaiicetc; the Cozrzrriissiori's policy argument. If

,-h ere was an undue delay in this case, the Commission is responsible for it.

Moreover, Napoli's deserves the opportunity for judicial review if the

Commission's determination was wrong, just as much as the Commission and

Ms. Haznbuechen deserve the right to enforce the order if :it was correct. And

Napoli's opportunity for judicialreview should not be cut short due:to the

-15- '



Co.m.missioiz's request for this Court ro atii to the plain language of R.C.

4112.06; which, a,s the GenL:raI -%ksSembly provided, only defines who ztius^ 1>ce

served with a copy of the petition for review, and does not currently require

that service be initiated within 30 days -though the Gener-a1Asseznbly could

have easily done so if thcy had wawced to. The Commission's proposition of

1aw requests nothing less than judicial legislation. If the Cor.nmissic;n '"Yant.s to

change the statute sc) dramatically, it should seek change through the Ge37e:ra1

.a-ssennlbl^; not this Court.

Conclusion

For the foregoing reasons, NapoI:'s requ--sts that tziis Court affirm the

August 26, :2013 deczsion of the Fifti-i App;;llate Flistriot.

Respectfuli ted,

-^e^ S LFy R. RustN (vQ 11671)
437 Market Avenue North
Canton, Ohio 44702
330.455.5206, Fax: 330.455.5200
Attorney for the appellarlt;

,I i^Ia; ,^ et.Nnrth, Inc.
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Certificate of Service

I
day April that i sent

a cc^^-^ti of the foregoin^, by regular U.S. Mat!ti^s^
,y of 2014 tc}:

Eric E. Murpl,., Attcrrney for the appellant,
30 E. Broad Street, ? 7'f'Floor Ohio CivilRights Commission
Columbm, Ohio 43215

3 odd NV> Evans AttU-rncy for
4505 5tephezl Circle, Suite 101 Ana Flambuechen
Canton, Ohio 447118

STANLEY R< (o I b71)
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