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Statement of the Case and Facts’

In March 2007, Ana Hambuechen’ filed a charge with the appellant Ohio
Civil Rights Commission (Commission) alleging that ‘the.appeiice ‘221 Market
North, Inc., known as Napoli’s Italian Eatery (Napé’lifs’); :’ﬁn“:d hcr becgusc shc
was pregnant, The Commissién issued a'Coz':flplaint‘-::c:};;fg‘i‘ng‘Napoli"s with a
violation of R.C. 4112.02(A). Napoli’s denied the allegations and the case
proceecied to trial in front of an administrative law judge (“ALJ”) a year and a
half later, in November 2008.

It took another threeand a half years, until April 2012, for the ALJ to
recommend that the Com;n:is;ion find a violation by Napoli’s. The Commission
waited another seven months before doing so on November 15, 2012. In all, the
case remained pending in the Commission for almost six years—five years and

cight months, to be precise.

Within 11 days of the Commission’s order, on November 26, 2012,
Na;pbii’S: ﬁ:‘l‘ed;a“petition for judicial review in the Stark County Court of
Common Pleas under R.C. 4112.06. At first, Napoli’s attorney served the
petition on the Commission and Ms. Hambuechen through regular mail, and
not through the dlerk of courts.

On Friday, December 28, 2012, barely a month after its filing, the

Commission pounced, asking the court to dismiss Napoli’s petition for lack of

' The facts in this case are not'in dispute.
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subject matrer jurisdiction. The Commission argued that Napoli’s had to both
initiate service through the clerk of courts in accordance with Rules of Civil
Procedure 3 and 4, and do so within 30 days of the Commission’s Order,

Within three days, on Monday, December 31, 2012, Napoli’s did two
things. First, it filed a praecipe for service to the clerk of courts for service of
the petition in ;ccpf&égce with the Civil Rules. In other words, Napoli’s

requested.selfvice th‘:rough the clerk about 35 days after it filed its petition.

S?C”C’?d?: ::N‘a;“)oli"s opposed the Commission’s motion to d_‘;s.:»;ﬁss{,::zpointing out
| ‘tfhét::if:sérvice was required under the Civil Rules,,theﬂd&ds’ejséi;ié: Ci‘}il:R‘ulés
allowed one year to obtain service under Civ,R. 3(A), which prévideé ﬁhat a
“civil action is commenced by filing a complaint with the court if service is
obtained within one year.”

The trial conrt, howcyer, agreed with the Commission and dismissed
Napoli’s petitionfbe‘ééuse it “di‘d ﬁof Pfoperty [sic] initiate service of its Petition
' cnthe Commission and Complainant through the Clerk of Courts within 30
d;fs of the Commission’s Final Order....”?

But on August 26, 2013, the unanimous Fifth Appellate District correctly
reversed the trial court’s decision. The Fifth District cited the Eighth District’s
opinion in City of Cleveland v. Ohio Ciuvil Rights Comm’n. for the proposition

that the Rules of Civil Procedure apply to an action commenced in common

2 Exhibit (“Exh.”) 4, pp 3~4, attached to the appellant’s brief. |
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pleas court under R.C. 4112.06 absent a good and sufficient reason not to apply
those rules. Hambuechen v. 221 Market North, Inc., 5 Dist. No. 2013-CA-
00044, 2013-Ohio-3717, at § 13, citing 43 Ohio App.3d 153, 156, 540 N.E.2d
278 (1988). The Fifth District further correctly observed that, “R.C. 41 12.06(H)

provides only that the appeal be filed within 30 days; the statute does not

clearly require that service be initiated within 30 days.” 1d. at § 13. And becanse

the statute does not clearly provide for,the::tifﬁing‘»'bf service, a petitioner under
R.C. 4112.06 has a year 1o “commence” the action in accordance with Civil
Rules 3(A). See Id. at qq 14-16,

The Commission now appeals.



Law and Argument

Appellee’s Proposition of Law:

Because the Rules of Civil Procedure are not “clearly inapplicable” to
a petition for judicial review from a finding of the Ohio Civil Rights
Commission under R.C. 4112.06, a petitioner has one year to perfect
service on the parties according to Civ.R. 3(A).

1. - The Civil Rules apply to adversarial proceedings unless “clear by
inapplicable.” .

The issue in this case is straightforward: whether the Civil 'R};]es apply
to the service of a petition for review of a Comrﬁi‘ssij@.n’»sv'qrdérﬁgtiér»R;C{
'4:'1:1-2".06. As such, the analysis must begin wzthClle(C), which prov"irde‘s:
“These rules, to the extent that they would Ey tbez'f nature be c[eczrly‘
inapplicable, shall not apply to procedure...(7) in all other special statutory
praceedings; provided, that where any statute provides for procedure bya
general or specific reference to all the statutes governing procedure in civil
actions such procedure shall be in accordance with thesc rules.” (Emphasis
added,)

The Staff Notes to the July 1, 1971 amendment to Civ.R. {C) state in
pertinent part:

As a result of the amendment of Rule 1(C) the Civil Rules will be

applicable to special statutory proceedings except “to the extent

that they would by their nature be clearly inapplicable....” [T]he

Civil Rules will be applicable to special statutory proceedings

adversary in nature unless there is 2 good and sufficient reason
notto app}y }the:rules. : T O R BTN

‘ i,'"-‘ Accom’ :P;rz'ée . Westinghouse Electric C_Or}?u 70 Ohio St;’Zd,‘?%.Z‘E N;E.Zd 1114
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(1982). Ohio’s courts have held—and not even the Commission appears to
contest—that an action commenced in common pleas court according to R.C.
4112.06 is adversarial in nature. E.g,, City of Cleveland v. Obio Civil Rights
Corz%"n, 43 Ohio App.3d 153, 156, 540 N.E.2d 278 (8™ Dist.1988). As such, the
Eigf;th District held in City of Cleveland that a petitioner under R‘;C’.‘ 4‘1‘12.06 is
required 1o serve opposing parties through the clerk of courts in accordance
with Civil Rules 3 and 4. /d. at paragraph two of the syllabus; Abbeyshire
Constr. Co. v. Civil Rights Comm., 39 Ohio App.2d 125, 316 N.E.2d 893
(1975) (’“The-Rui;esof C‘ivﬂ Procedure apply to an action commenced in
common piéas courf pursuant to R.C. 4112.06.”)

| Still, Napoli’s acknowledges that is not necessarily the end of the
anélysis. In Ramsdell v. Obio Civ. Rights Com’n., this Court observed that it
has decided “both ways on the question of the applicability of the Civil Rules,”
and that the question must be decided on a “case-by-case basis, depending on
the statute involved.” 56 Q_hio S;,3d‘24,.27, 563 N.E.2d 285 (1990). Therefore, a

closer look at the statute is necessary.

2 R.C. 4112.06 does not clearly require that service be initiated within
30 days, therefore the Civil Rules govern the time for service,

R.C. 4112.06 governs an appeal from a decision of the Commission to
the common pleas court, and it provides in relevant part:

(A) Any complainant, or respondent claiming to be aggrieved by
a final order of the commission, including a refusal to issue a com-
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plaint, may obtain judicial review thereof, and the commission 1 may
obtain an order of court for the enforcement of its fmai orders, in a
proceeding as provided in this section..

(B) Such proceedings shall be:initiatf:diby %hé'ﬁiing of a petition in
court as provided in division (A) of this section and the service of 4

copy of the said petition upon the commission and upon all parties
who appeared before the commission..

(H) If no proceeding to obtain judicial review is instituted by a
complainant, or respondent within 30 days from the service

of order of the commission pursuant to this section, the commiss-
1on may obtain a decree of the court for the enforcement of such

order....

(Emphasis added;;):::” o
’ Thé-statute oniy ‘s.ﬁécifies who must be served: “the commission and...all

parﬁéé who appeared before the commission.” R.C, 4112.06(B). But the statute
is silent as to how or when séwice is required.

Ohio’s courts seem to have settled the question of how service of a
petition is to be made. For example, in Ciry of CZé'zéelaﬁd,: the Eighth District
‘ :}‘mid that R.C. 41 IZ.OS(B) 1s “silent as to Whethér-the pétiti'cii'irﬁtiatéva the
appeal must be served through the clerk of courts.” City of CZébeZmd_, 43‘ Ohio
App.3d at 156, Therefore, because such an appeal is adversarial, and there was
not a “good and sufﬁcmnt reason not to apply them, the court held that Civill
Rules 3 and 4 were not “clearly mapphcable by virtue of R.C. 4112.06, and
therefore governed service of a petition, which must. be accomplxshed through

the clerk of courts. Id. Accord Donn, Inc. v. Obio Crvil Rzg/ats Camm 68 Ohlo

App 3d 561 589 N.E.2d 110 (8"‘ Dist. 1991)

ras



But few courts, until now, have decided when service of a petition for
review must be served. The analys'is, however, is nota ,diffiéulé one. The City of
Cleveland case previewed the :aﬁswer to the question. After :QH, just as the
statute 1s silent.as to how a petition is served, it is cverS/ Bi:tjz;ls silent as to when
if must be served. As set forth above, the unly provision that the General
Assembly made regarding service is limited to identifying the parties who must
be served with a copy of the petition: “the commission and...and all parties who
appeared before the commission.” R.C. 41 12.06(B).

Thisb'b:él,iés'v;hé Commission’s claim th;étt::the “plain text” requires service
to be initiét;d"Wit‘gig 30 days of the Commiss’i‘ér‘i’@é‘rden (Brief of Commission,
p. 16). The fact is, the plain text of the statute requires nothing of the kind. The
statute’s only reference to service is in R.C. 4112.06(B), and the only purpose of
that paragraph 1s to define who must be served, not how, and not when.

- Had the General Assembly wanted to specify that service must be
initiated within 30 days, or completed within a certain time, it could have done
so-énd done so very easily. But it chose not to. i

As a result, the unanimous Fifth District,’é (:i‘ecis.ion to apply the Civil
Rules 1s no doubt the correct one. Therefore, the court ‘c‘c‘)i"recdy held that,
according to Civ.R. 3(A), Napoli’s had one year to perfect service on all parties,
not 30 days to initiate it, as the Commission argued. Hambuechen, 2013-Ohio-

3717, at § 15-16.



The Eighth Divsfrict%S 5holai‘hg m City of Cleveland supports the Fifth
District’s holdmg Therc, Cleveland appealed the Commission’s determmatxon
that Cieveland dlscnmmated against an employec based ona physxcaf handxcap.
Just as in this case, Cleveland Sﬁl’\fﬁd r,he petmon through ordmar}r maﬂ bm |
unlike this case, never attempted to-do o 1hrough the clerk within one year. So,
more than a year after Cleveland filed its appeal, the complainant asked the
court to dismissthe“ca‘se because Cleveland failed to serve him within one year
as mquzred by Civ.R. 3(A) and 4(A). The court did so.

On appeal to the Eighth District, Cleveland argued r,haL the Civil Rules
governing service did not apply to R.C. 4112.06 appeals. As such, Cleveland
argued it did not need to serve the petition through the clerk, or, by
implication, do so within one year of'.the*Cémﬁiissi.On’s lqrder.‘The.co.uvrt |
described the issue as f‘WBethe?Civ.R. 3(A),4(A) ‘an'd“ 4(8) are ‘appli‘cablé‘” to
| I'thcpartie‘sto aR.C. 4-1’12.06 appeal. City of Cleveland, 43 Ohio App.3d 153,
5401 N;:E.Za 278. The court held that they were, and that those rules required
service through the clerk of courts. /d. at 158. And because Cleveland did not

do so within one year the court held that its petition had to be dismissed. 7d, at
157-158.

Though the issue in that case was how service was to be made and not
when, this dictum supports the Fifth District’s holding here. After all, the
- Eighth District observed that service was to be completed “Within one year,”
not initiated within 30 days. The Commission’s representation to the contrary
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(*...City of Cleveland.,.[found] that R.C, 4112;06(3)’5‘561’.&’}&(‘36‘ J‘.‘écjlﬁirement Wa'vs“
subject to RiC. 4112.06(H)’s BO—day:.tivmé‘frér‘n‘é [s:c]” (Brief, p. 13)) is:ncorrect
and cannot be reconciled vﬁth the éctual holding of City of Cleveland. To the
' coxﬁtrary, City of Cleveland supports vNapoIi’s position and the Fifth District’s
rationale, not the Commission’s. .

The Eighth District reached a‘sii‘ni‘}ar :re;mlt gi.few years later in Donn,
Inc v. Obio sziRngts édﬁ?;ﬂ. 'fherc, the coﬁrt: considered a2 R.C. 4112.06
appeal frp_rg;;He“(‘jommission’s decision that a company illegally discriminated
ag‘aingt‘:oﬁcﬁ“‘of its employees. But the company never s’érvcd the employee, who
dxd not even receive a copy of it for more than 2 year and a half following the
company’s appeal. The couft dismissed the company’s appeal based on its
decision in the City of Cleveland case. Donn, Inc., 68 Ohio App.3d. at 564, 589
N.E.2d 110. : Goatuaiminin

The company a?peéied and argﬁed'thati: th‘e” 'Citj/ Df Cze‘;ernd case did
not apply. The Eighth District disagreed and affirmed its holding in Cleveland,
holding that “This court has held that an action for judicial review pursuantto .
R.C. 4112.06 may be commenced only by proper service through the clerk of‘
courts in accordance with Civ.R. 3 and 4...[which] further provide that a civil
éction 1s commenced by the filing of a complaint with the court and service
upon the defandant'thfough‘;the clerk of courts within one year of filing.”
(Emphasmadded) 1d. ar 565‘4 ‘ And B.ecausé the company did not, the court held
that disz;iissal was the appropriate remedy. /d. '
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Although this case too addressed only how service was to be made, the
dictum clearly supports the application of the Civil Rules regarding when

service 1s'to be made.

The cases cited by the Commission, especially Ramsdell,
do not belp the Commission either.

The Cémmiséioh relies heavily upon this Court’s decision in R?zéisdell v,
Ohio Cw Rights Comm’n—referring to it at least 35 times. The Commmsmn |
‘ ciaims that Ramsdell stands for the proposition that the “30-day deadline at
issue sensibly applies to both the filing and service....” (Brief, p. 6). But the
Commission’s reliance on that case is entirely misplaced.

In Ramsdell, the claimant filed a ‘pef‘:itio,n féf.i.eview 3t days after the
Commission deniéd her -cﬁérge of disérimination. Her petition was dismissed as
untinely. On appeal 10 this Court, she argued that the “30- -day period for ﬁhng
‘a pctxtzon for judicial review of 2 commission order is not mandatory.” |
Ramsdell, 56 Ohio St.3d at 24,563 N.E.2d 285. This Court disagreed, holding |
that the 30-day time limit was, in fact, mandatory, reasoning that if it was not, a
party seeking review would “be free to do so at any time,” which, this Court
noted, could be “months or even years” later. /d. at 25.

‘Héviﬁg aecided that R.C. 4112.06 imposes a mandatory 30-day fime
‘Iimit for filing an appeal from a Commission order, this Courr then addressed

when that time begins. Because the Commission mailed the order, the appellant

-10-



argu:ed he had three additional days to file his apéeal under Civ.R. 6(E), This
Court disagreed, holding that the Civil Rules “may not be applied to extend or
reactivate jurisdiction,” which was limited to 30 days. Id. at 27~28. That was
the extent -of this Court’s holdings in Ramsdell.
} : Ramsdeli does not help the Commission here because there is no dispute
that Napoli’s filed its appeal within 30 days ~in fact, it did so in only 11 days.
Nor did Napoli’s seck to use the Civil Rules to “extend” the 30-day jurisdic-
tional deadline to file a petition. Instead, Napoli’s only sought to act within the :
Civil Rufesfincluc{ing both Civ.R. 4(A), which requires service through the =
clerk of cOi‘;:rt,‘ andszR3(A),whmhaﬂows one year to obtain service.

':‘.‘Re;‘;;zlsdell oBviéusiy had nothing to do with the timing of service of an
appealmthe only issuc in this case. That was the Fifth District’s conclusion as
well, finding that Ramsdell “did not address the applicability of the Civil Rules
to service of a petition filed pursuant to R.C. 4112.06.” Hambuechen, 2013-
Ohio-3717, { 15. The Fifth District was correct, Ramsdell does not help the
Commission here.

N ei’ih‘cr‘docs Ramudir v Fifth Thz’rcf Bank, 1* sttNo iCéOBO%l,

2005=Ohi'<;;374. There, the Commissidﬁifduﬁd ;th';t it‘w'as "‘I‘l:Ot probable” thata
b:ank unlawfully disciplined an employee based on her national origin, The

employee filed a petition under R.C. 4112.06 but never served the Commission.?

S Id. at 49 1-3.
-11-



The court held that the petition “was not.éroperly initiated through filing and
proper service within thir}ty days as required by R.C. 4112.06(H)....”

However, thezssue in the case was not the time within which a petitiosnlll i
must be filed. Thé.only'relevant fact was that the Commission Was never served
at all, not whether they were served on time. The court therefore did not decide
the issuc regarding timing of service, 5o itis of no relevance to the facts in this
case and.thg"Cbmnﬁééi;)n’s reliance on Ramudit is likewise misp‘lacéd.’ji:g -

| Fmally, the Commission relies on the Eighth District’s decision in

Muhammad v. Ohio Civ. Rights Comm’n., 8% Dist. No. 99327, 2013-Ohio-
3730. But that case does not help the Commission either. There, the court
dismissed pro-se Muhammad’s appeal from‘the Commission’s finding of “no
probable cause” because heﬁ'féileé to éven némé and serve the-em_pioyer,
obviously a party :tot"he‘ac':tion‘ in the Commission (though apparently he did
include Governor Kasich and “President Barack Hussein Obama” in hmproof
of service). /d. at § 7. Muhammad never even argned that he had 2 year to
complete service,

None of these cases support the Commission’s proposition of law. To
the contrary, the Commission’s proposition of law cannot be reconciled with
the rationale of Fhéjéé:éaseé, Which suppoft the application of the Civil Rules to

actions filed under R.C. 4112.06.

o Id ar {11,
o 12+



3. . The Commission’s rationale is internally inconsistent and seeks an
inconsistent application of the Civil Rules that is not justified by
R.C 4112.06,

Lacking support from the plain language of the statute, or this Court’s
decision in Ramsdel], the Commission’s argument does not even have the
benefit of being internally consistent. At first, the Commission ciemanded the
’ap‘:plication of the Civil Rules regarding bow service was to be made. In its
motion to dismiss, the Commission argued that service by mail was not
permitted, and that service could only be made through the clerk of courts
through Civ.R. 4(A). In sugport’toﬁf.its argument, the Commission cited the Cizy
of Clevelgmd casé, Whi:ch»,;s 'S'e‘t‘forth above, held that a petition under R.C.

41 1206 was "rcqu;réd fo be served through the clerk of courts according to Civil
‘Rufles 3 and 4. (Motion to dismiss, filed December 28, 2012).

But now, after Napoli’s-institmed service through the ¢lerk of courts
(only days after it filed its petition for review, and barely a month after the
Commission’s final order), the Commission wants to dodge the application of
the very same Civil Rules it asked the court to embrace in the firstf;;ﬁlacé. The
Commission claims the Civil Rules should .appiy only tci>r howa jéetition fér
review is -s;ervcd, and not when it must be vsevrvc'c‘{ -'iﬁ other words, whenever the
Commission benefits.

This cafeteria-style application of the Civil Rules is not supported by the
statute, Which,‘again, make§ no reference whatsoever to service, e}{cept to

specify who must be served. The Fifth District recogniied this as well, holding:

-13-



“If Civil Rules 3 and 4 apply to the commencement and service of 2 petition

filed pursuant to R.C. 4112.06, they apply in their entirety unless the statute
clearly indicates otherwise.” Hambuechen, 2013-Ohio-3717, at  15. Because it
does not, both Civ.R. 3 and 4—not just the parts that benefit the Commission—

: "_ap‘ply.to service. That includes Civ.R. 3(A), which only requires service within

one yeat, not 30 days,

4. If the possibility that service conld m/’eeup to a year is too long
in this type of case, the Commission should not permit cases to
languisk for almost six years before issuing an order. If that is
insufficient, it should seek a change from the General Assembly,
not advocate judicial legislation. '

* From the time Ms. Hambuechen filed her charge in March 2007, it tock
an inexplicable five years and eight months for the Commission to issue a final
order on November 26, 2012. The order, it should be noted, required Napoli’s
to pay Ms. Hambuechen her wages, including any raises and benefits, plus
interest, retroactively to Deccmb:cf 6, 2006. Napoli’s, by contrast, filed their -
petition only.11 days after the Commission’s order, and sought service through
the clerk or courts only four weeks after that, If there is an undue delay here,
the Commission alone bears responsibility for it.

Yet the Commission writes in its brief, without the slightest traceof
irony, that waiting up to a year for service would be inconsistent with the

“pragmatic need...to do its job,” leaving the Commission “in limbo.” (Brief, p.

-14-



2. Regardless of the irony, the Commission’s argument 1s as lnaccuraté asv 1£ 1.s' -
- rﬁeiodramatm It is inaccurate because the Commission only needs to wait 30
daysto see if an appeal is filed. After all, even the Commission admits that the
Fifth Di'stric_t “acknowledged the 30-day deadline to file the apPeaI....” So the
e :Commlssmn only needs to wait 30 days, not one year, to see if an appcal 15

‘taken—hardly what could be described as “limbe.”

Moreover, the Commission’s clazm 15 exaggerated because an appeﬂant i

being allowed 2 year to perfect scrwce puts the appellee in no worse position

requiremem’jn;@ivﬂ Rules 3 and 4.

Here, the Commission did not have to wait very long since Napoli’s
filed its appeal within 11 days of the Commission’s order and initiated service
only a few weeks after that. The Commission was hardly languishing in a fog of
suspense and confusion when it rushed to dISmlSS I\apoh 5 appeal barely |
month after it was ﬁied Trwas lymg in wazt | | ‘

In short, thcre 15 httlelsubsc:mce to the Commission’s policy argument. If
there was a’n-ﬁndue delay in this case, the Commission is responsible for it.

Morébver, Napoli’s deserves the opportunity for judicial review if the
Commission’s determination was wrong, just as much as the Commission and
Ms. Hambuechen deserve the right to enforce the order if it was correct. And

Napoli’s apportunity for judicial review should not be cut short due to the

-15-



Commission’s Lequest for this C ourt to add to the plain language of R. C
4112.06, which, as the Genera] Assembly provided, only defines who must be  :
served with a copy of the petition for review, and does not currently require
that service be initiated within 30 days~though the General Assembly could
have easily done so 1f they had wanted to. The Commission’s proposition of

law requests nothmg less than )udxcxal Ieglslatxon If the Commxssmn Wants to

Assembly, not this Court.

Conclusion
For the foregomg reasons, Napoh s requcsts that this Court afflrm the

August 26, 2013 deczslon of the Pxfth Appeﬂate Dlsmct

Respectfuﬂ s ey 5 fﬁzjf .
ol i s
E% ’ ',.fégﬁ"’ /:,w

" S¥RRTEY R. RUBIN (C011671)
437 Market Avenue North
Canton, Ohio 44702
330.455.5206; Fax: 330.455.5200 -
Attorney for the appellant,
221 Market North, Inc,
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Certificate of Service

I certify that I sent a copy of the foregomg by regular U.S. Mail this 297"
day of April 2014 to:

Eric E. Murph_y - Attorney for the appellant,

30 E. Broad Street, 17 Floor Obio Crvil Rights Commission
Columbus, Ohio 43215

Todd W. Evans Attorney for

4505 Stephen Circle, Suite 101 Ana Hambuechen

Canton, Ohio 44718 -

STANLEY RW (00‘11671)
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