
em %ii-: j^ ^
k J j,%% i^ ^i^^/i%ii

Ir^ The 6upreme Court of ®bio

CHESAPEAKE EXPLORATION,
L.L.C., et al.,

Petitioners,
vs.

KENNETH BUELL, et al.,

Respondents.

Case No. 2014-0067

On Certified Questions of State Law from
the United States District Court for the
Southern District of Ohio Eastern Division

S.D. Ohio Court Case No. 2:12-cv-00916

PETITIONERS CHESAPEAKE EXPLORATION, L.L.C.'S, CHK UTICA, L.L.C.'S,
LARCHMONT RESOURCES, L.L.C.'S, DALE PENNSYLVANIA ROYALTY, LP'S,
DALE PROPERTY SERVICES PENN, LP'S AND TOTAL E&P USA, INC.'S MERIT

BRIEF

Nicolle R. Snyder Bagnell*
*Counsel of Record

Attorney Reg. No. 0091442
Email: nbagnell@reedsmith.com
Kevin C. Abbott
Attorney Reg. No. 0091504
Email: kabbott@reedsmith.com
Reed Smith LLP
225 Fifth Avenue
Pittsburgh, PA 15222
Phone: (412) 288-7112
Fax: (412) 288-3063
and
Michael R. Traven
Attorney Reg. No. 0081158
E-mail: mtraven@ralaw.com
Robert B. Graziano
Attorney Reg. No. 0051855
E-mail: rgraziano@ralaw.com
Roetzel & Andress
155 E. Broad Street, 12th Floor
Columbus, OH 43215
Phone: (614) 463-9770
Fax: (614) 463-9792

Gary A. Corroto*
*Counsel of Record

Attorney Reg. No. 0055270
E-mail: gcorroto@lawlion.com
Leonidas E. Plakas
Attorney Reg. No. 0008628
E-mail: lplakas@lawlion.com
Edmond J. Mack
Attorney Reg. No. 0082906
E-mail: emack@lawlion.com
TZANGAS I PLAKAS I MANNOS I LTD
220 Market Avenue South
Eighth Floor
Canton, OH 44702
Phone: 330-455-6112
Fax: 330-455-2108

Attorneys for

C : E :%%
:i% ii'£,:^ T,..,.,, , , ^5',.,^^ ,.^.%iG%i'A %

: :

Attorneys for Petitioners Chesapeake Exploration, L.L.C., CHK Utica, L.L.C., Larchmont
Resources, L.L.C., Dale Pennsylvania Royalty, LP, Dale Property Services Penn., LP and
TOTAL E&P USA, INC.



TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES .. ........................................................................................................ ii

INTRODUCTION .......................................................................................................................... 1

1. STATEMENT OF FACTS ................................................................................................. 3

II. ARGUMENT ...................................................................................................................... 5

A. PROPOSITION OF LAW NO. 1: An Oil and Gas Lease Makes the Mineral
Interest the Subject of a Title Transaction Under the ODMA ................................ 7

1. Defining a Title Transaction as Not Including an Oil and Gas Lease
Would Frustrate the Purpose of the ODMA ..... .......................................... 8

2. An Oil and Gas Lease is Not Excluded From the Definition of a Title
Transaction ................................................................................................ 11

3. The Characterization of an Oil and Gas Lease Under Ohio Law Weighs in
Favor of Defining a Title Transaction to Include an Oil and Gas Lease.. 12

i. Ohio Law Characterizes an Oil and Gas Lease as a Fee Simple
Determinable Interest .................................................................... 12

ii. Even Were it Only a License - Which it is Not - An Oil and Gas
Lease Still Makes a Mineral Interest the Subject of a Title
Transaction .................................................................................... 15

iii. When Interpreted in Context, the Only Reasonable Conclusion is
that an Oil and Gas Lease Makes a Mineral Interest the Subject of
a Title Transaction Under the ODMA .......................................... 16

4. Nearly all Ohio Courts to Confront the Issue Have Found that an Oil and
Gas Lease Makes a Mineral Interest the Subject of a Title Transaction and
Have Done So With Sound Reasoning that This Court Should Follow... 17

B. PROPOSITION OF LAW NO. 2: The Expiration of an Oil and Gas Lease and the
Reversion of the Rights Granted Under that Lease Makes the Mineral Interest the
Subject of a Title Transaction that Tolls the Twenty Year Forfeiture Clock Under
the ODMA at the Time of the Reversion .............................................................. 20

1. The Reasoning and Analysis of the Energetics Court in Finding that the
Expiration of an Oil and Gas Lease Began the Running of Michigan's
Dormant Minerals Act 20-Year Period is Applicable Here, and Should be
Followed by this Court .............................................................................. 21

2. The Ricks Court Relied on Portions of the Nebraska Statute With No
Analogue in the ODMA, and Therefore that Court's Holding is
Inapplicable Here ...................................................................................... 27

III. Conclusion ........................................................................................................................ 29

APPENDIX.. . .._ . . . ._ . . . . . :. : . : . . . .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . ..Appendix 1

i



TABLE OF AIJ7110RR^TIES

Cases

Albanese v. Batman,

Belmont C.P. No. 12-CV-0044 (Apri128, 2014) ............................................................

Back v. Ohio Fuel Gas Co.,

113 NE.2d 865 (Ohio 1953) ...................................................................

Bender v. Morgan,

Columbiana C.P. No. 2012-CV-378 (March 20, 2013) ....... ....................

Brown v. Fowler,

65 Ohio St. 507 (1902) .................................... . . .

... 18

...................... 13, 14, 15

..................... 13, 17, 18

...................................................

Dahlgren v. Brown Farm Properties, L. L. C. ,
Carroll C.P. No. 13CVH 27445 (Nov. 5, 2013) ......................................

Davis v. Consolidation Coal Co.,

Harrison C.P. No. CVH-2011-0081 (Aug. 28, 2013) ..............................

Eisenbarth v. Reusser,
Monroe C.P. No. 2012-292 (June 6 2013)...... ...

...................

............. 14

..... 8, 9, 17

............. 20

............. 17, ......................................................

Energetics, Ltd. v. Whitmill,

497 N.W.2d 497 (Mich. 1993) ............................................................................

Harris v. Ohio Oil Co.,

57 Ohio St. 118 (1897) ......................................................................................

In re Frederick Petroleum Corp.,
98 B.R. 762 (Bankr. S.D. Ohio 1989) ................................................................

Kelly v. Ohio Oil Co.,
57 Ohio St. 317 (1897) ......................................................................................

Kramer v. PAC Drilling Oil & Gas, L. L. C.,
197 Ohio App.3d 554, 2011-Ohio-6750 (9th Dist.) ..........................................

Lipperman v. Batman,
Belmont C.P. No. 12-CV-0085 (Dec. 16, 2013) .......................................

M & H Ptnship. v. Hines,
H

............. passim

..12, 13, 14,15

.............. 15,16

......................... 8

............. 12,13

.................... 17,19

arrison C.P. No. CV11-2012-0059 (Jan. 14, 2014) ................................................................. 17

Mask v. Shell Oil Co.,

257 N.W.2d 256 (Mich. App. 1977) ......................................................................................... 26

McLaughlin v. CNX Gas Co.,
No. 5:13cv1502 (N.D. Ohio Dec. 13, 2013) ........................................................... 15, 17, 19, 20

Newbury Twp. Bd. of Trustees v. Lomak Petroleum (Ohio), Inc.,
62 Ohio St.3d 387 (1992) ......... .............................................................................................. 8, 9

ii



Northampton Bldg. Co. v. Sharon Twp. Bd of Zoning Appeals,
109 Ohio App. 193 (9th Dist. 1996) .......................................

P C K Properties, Inc. v. City of Cuyahoga Falls,
112 Ohio App. 492 (9th Dist. 1960) ....................................... .

Ricks v. Vap,

784 N.W.2d 432 (Neb. 2010) ................................................. .

Schuct v. Bedway Land and Minerals Company,
Harrison C.P. No. CVH 2012-0010 (Apri121, 2014) ..............

Shannon v. Householder,
Jefferson C.P. 12 CV 226 (July 17 2013)

.................................................... 8

................................................. 10

...............................21,27,28,29

..... 9, 17,20

............ 19, .............................................................

Swartz v. Householder,
Jefferson C.P. No. 12 CV 328 (July 17, 2013) ........................

Taylor v. Crosby,
Belmont C.P. No. 11-CV-422 (Sen 16 2013)

............................................ 19

...................................................

Texaco, Inc. v. Short,
454 U.S. 516 (1982) ............................................................................................

Tribett v. Shepherd,

........... 9,17

...................... 28

Belmont C.P. No. 12-CV-180 (July 22, 2013) ........................................................................... 9

Van Slooten v. Larsen,
229 N.W.2d 704 (Mich. 1980) ..........................................................................

Wiseman v. Cambria Products Co.,
61 Ohio App.3d 294 (4th Dist. 1989) ...............................................................

Woodland Oil Co. v. Crawford,
55 Ohio St. 161 (1896) .....................................................................................

Statutes

................. 21

.......................... 8

.............. 14,15

M.C.L. § 554.291 .................................................................................................................... 22, 28

Neb. Rev. St. § 57-229 .................................................................................................................. 28

Ohio Rev. Code Ann. § 5301.47(F) ....................................................................................... passim

Ohio Rev. Code Ann. § 5301.56 ..................................................................................................... 1

Ohio Rev. Code Ann. § 5301.56(B)(1) ......................................................................................... 23

Ohio Rev. Code Ann. § 5301.56(B)(1)(c)(i) ................................................................................. 24

Ohio Rev. Code Ann. § 5301.56(B)(2) ......................................................................................... 23

Ohio Rev. Code Ann. § 5301.56(B)(3) ......................................................................................... 12

Ohio Rev. Code Ann. § 5301.56(B)(3)(a) • ............................................................................ passim

Ohio Rev. Code Ann. § 5301.56(B)(3)(b) .................................................................................... 12

iii



Ohio Rev. Code Ann. § 5301.56(B)(3)(c) .............................................................................. 23, 27

Ohio Rev. Code Ann. § 5301.56(B)(3)(d) .................................................................................... 12

Ohio Rev. Code Ann. § 5301.56(B)(3)(f) ............................................................................... 23, 27

Other Authorities

68 Oh. Jur. 3d (ed. 2011) Mines and Minerals § 29 ..................................................................... 16

Ohio Oil and Gas Association, Shale Exploration and Development Continue to Drive Economic
Investment in Ohio, April 15, 2014 ............................................................................................. 2

Total Acquires $2.3 Billion Stake in Utica Shale from Chesapeake, Enervest, Brian Swint,
January 3, 2012 ........................................................................................................................... 2

Williams and Meyers, Manual of Oil and Gas Terms, § 8-L ........................................................ 10

Williams and Meyers, Oil and Gas Law, § 601 .............................................................................. 3

iv



INTRODUCTION

The United States District Court for the Southern District of Ohio, Eastern Division,

certified, and this Court agreed to answer, two questions concerning the Ohio Dormant Mineral

Act, R.C. § 5301.56 ("ODMA"):

(1) Is the recorded lease of a severed subsurface mineral estate a title transaction
under the ODMA, Ohio Revised Code 5301.56([B])(3)(a)?

AND

(2) Is the expiration of a recorded lease and the reversion of the rights granted under
that lease a title transaction that restarts the twenty-year forfeiture clock under the
ODMA at the time of the reversion?

In order to answer these questions, understanding the purpose and context of the ODMA

is vital. Under Ohio law, the ownership of a subsurface mineral interest, including the oil and

gas at issue here, can be severed from the ownership of the surface. Under traditional common

law, such a severance is permanent and, whether or not the owner of the mineral interest ever

exercises its ownership rights, the surface owner and all successors forever gave up any claim to

the minerals. The same is true for parties who obtain only surface rights --- they never paid for

mineral interests and own no such interests. It is the policy of the State of Ohio to encourage the

exploration for and production of the state's minerals, including its oil and gas, but in some cases

ownership of the oil and gas estate becomes difficult to ascertain due to the passage of time or

complexity of title. That inability to identify the owners of the oil and gas estate can frustrate the

production that Ohio's public policy encourages. In order to remedy the problem of the dormant

mineral interests, and its effect of prohibiting the development of minerals, the ODMA provides

a mechanism whereby, in cases where the mineral interest has been dormant for 20 years, the

ownership of the oil and gas estate is assigned to the surface owner. The state's interest is not in

favoring ownership of the mineral interest by surface owners to the detriment of mineral interest



owners, who pay valuable consideration for the rights they have received from the surface owner.

Such a preference would have no rational basis. Instead, the state's interest is in ensuring that

title to truly dormant mineral interests are cleared so that they are not forever lost and can be

developed. In the cases where the mineral owner cannot be found, the only way to promote

production is to assign the mineral estate back to the surface owner.

In this case, the plaintiffs (Petitioners) are the known owner of the mineral interest (North

American Coal Royalty Company, or "North American") and its current or former oil and gas

lessees, or other lease interest holders (collectively, "Chesapeake").' Chesapeake paid valuable

consideration for its lease interests, and is producing natural gas pursuant to the lease at issue in

this case. The defendants (Respondents) are surface owners who, because companies like

Chesapeake have spent billions of dollars to prove the value of the oil and gas in Ohio shale

formations,2 seek to use the ODMA to try to deprive a known mineral estate owner, and its

lessees who are actively fulfilling Ohio's public policy by developing oil and gas, of the rights

that the surface owners never had. Because the oil and gas lease is the principal manner in which

an owner of the mineral interest actually exercises its right to explore for and produce oil and

1 Chesapeake joins in the brief filed by its co-petitioner North American, but writes
separately to emphasize that the owner of the mineral rights and the lessees of those mineral
rights have separate interests in this matter.

2 See, e.g., Ohio Oil and Gas Association, Shale Exploration and Development Continue
to Drive Economic Investment in Ohio, April 15, 2014, available at http://ooga.org/blog (attached
as Appendix Exhibit 1) (estimated spending of over $18 billion on shale exploration in eastern
Ohio); Bloomberg.com, Total Acquires $2.3 Billion Stake in Utica Shale from Chesapeake,
Enervest, Brian Swint, January 3, 2012, available at www.bloomberg.com (attached as Appendix
Exhibit 2).
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gas3 - thereby serving the public policy aims of this State - both questions posed to this Court

should be answered "yes." A recorded lease makes the mineral interest the subject of a title

transaction within the meaning of the ODMA because it evidences the active ownership and

enjoyment of the mineral interest and affects title to the property. Likewise, the termination of a

lease is an event that affects the ownership of the mineral interest and title to the property and

thus should also start the twenty-year clock for determining if an interest is dormant. Answering

either question "no" would lead to the anomalous result that an oil and gas lease - the principal

mechanism by which oil and gas production occurs --- would not be sufficient conduct to meet the

goal of fostering production. Because the oil and gas lease is a fee simple determinable interest

with a primary term of a set number of years and an indefinite secondary term as long as

production continues, both the beginning and the end of the lease are savings events. To hold

otherwise would mean that the dormancy clock would start running from the first day of the

lease. In both instances, an affirmative answer to the questions posed is consistent with the

legislative purpose to foster production of minerals without depriving mineral estate owners and

their lessees of the valuable property rights they paid to obtain.

1. STATEMENT OF FACTS

The facts in this case are undisputed. (See Opinion and Order from the United States

District Court, Southern District of Ohio, Eastern Division, January 2, 2014 ("Order"), p. 2,

Appendix Exhibit 4). At issue is the legal ownership of the mineral interest beneath 90.2063

acres of land (the "Property") in Harrison County, Ohio. Id.

3 See, e.g., Williams and Meyers, Oil and Gas Law, § 601 (attached as Appendix Exhibit
3) ("The basic document of the oil and gas industry is the lease which authorizes an operator, the
lessee or his assignee, to enter upon described premises for the purpose of exploring for and
developing the mineral resources in the premises").

3



In 1958, the Powhatan Mining Company ("Powhatan"), conveyed the surface rights to

the Property to Clarence and Anna Bell Sedoris, reserving for itself and its successors the oil, gas,

coal and other mineral rights. Id. at p. 3. Through a series of transfers, the Respondents

currently own the surface of the Property. Id. at pp. 3-4. Dennis Elias has owned his portion of

the surface since 1980, Jeffrey and Janice Elias have owned their portion since 1995, and Arieh

and Sunni Ordronneau have owned their portion since 2011. See id. Like all of their

predecessors in interest going back to 1958, the Respondents acquired only the ownership of the

surface, not the minerals. For the first thirty-three years of their ownership -.- nearly all of which

predated any discovery of the valuable oil and gas rights underneath the Property by the gas

industry - none of the Respondents made any claim to the ownership of the mineral interest.

As to the mineral interest, in 1959 Powhatan merged with North American Coal

Company ("NA Coal," a separate entity from North American), thereby transferring the mineral

interest to NA Coal. Id. at p. 3. In 1973, NA Coal leased the mineral interest to National

Petroleum Corporation for ten years, recording the lease in Harrison County on February 6, 1974.

Id. at p. 4. National Petroleum Corporation assigned its interest in that lease to American

Exploration Company, and that assignment was recorded on May 12, 1975. Id. At the

expiration of that lease the mineral interest reverted to NA Coal, which subsequently leased the

mineral interest to C.E. Beck in a lease recorded on February 6, 1984 (the "1984 Lease"). C.E.

Beck assigned its interest in the 1984 Lease to Carless Resources on May 30, 1985, and that

assignment was recorded the same day. Id. In January of 1989 the 1984 Lease expired by its

terms, and the mineral interest thus reverted to NA Coal. Id. NA Coal changed its name to

Bellaire, and later transferred the mineral interest to North American - the current mineral

interest holder --- via a quitclaim deed recorded on December 16, 2008. Id.

4



On January 28, 2009, North American leased the mineral interest under the Property (the

"2009 Lease"). Id. at p. 4. The 2009 Lease covers 3,033.12 acres, including numerous parcels in

addition to the 90.2063 acres in which the Respondents have a surface interest. See 2009 Lease

(attached as Appendix Exhibit 5). Chesapeake is the current lessee of the 2009 Lease ---. having

paid valuable consideration to acquire those rights --- and it is producing minerals pursuant to the

2009 Lease.

These undisputed facts can be summarized as follows. More than half a century ago the

surface of the Property was severed from the mineral interest, at a time in which there was no

possibility of the reverter of those rights. The Respondents bought their interests in the Property

knowing that they were only obtaining ownership of the surface with no claim to the valuable

mineral estate. Now, after over three decades of surface ownership, the Respondents are

attempting to procure rights they never owned or paid for, which they have only recently learned

have significant value, from a known owner and lessees who are part of the very industry which

has made the significant investment to prove the value of the rights at issue. This attempt is not

only inequitable, it is not supported by the ODMA.

II. ARGUMENT

The ODMA states that:

(B) Any mineral interest held by any person, other than the
owner of the surface of the lands subject to the interest,
shall be deemed abandoned and vested in the owner of the
surface of the lands subject to the interest if ... none of the
following applies:

(3) Within the twenty years immediately preceding the
date on which notice is served or published under
division (E) of this section, one or more of the
following has occurred:

4



(a) The mineral interest has been the subject of
a title transaction that has been filed or
recorded in the office of the county recorder
of the county in which the lands are located.

R.C. § 5301.56(B)(3)(a) (attached as Appendix Exhibit 6). The term "title transaction" is

defined in R.C. § 5301.47(F) (attached as Appendix Exhibit 6A) as "any transaction affecting

title to any interest in land, including title by will or descent, title by tax deed, or by trustee's,

assignee's, guardian's, executor's, administrator's, or sheriff's deed, or decree of any court, as

well as warranty deed, quit claim deed, or mortgage."

Pursuant to this definition, this Court should find that (1) an oil and gas lease makes a

mineral interest the subject of a title transaction for purposes of the ODMA and (2) the expiration

of an oil and gas lease, and the reversion of rights granted under that lease, also makes a mineral

interest the subject of a title transaction for the purposes of the ODMA. An oil and gas lease

makes a mineral interest the subject of a title transaction because the purpose of the ODMA is to

clear title to allow for the production of oil and gas, production of oil and gas is the sole purpose

of an oil and gas lease (which is the most used mechanism to engage in oil and gas production on

any property), and activities leading to production are generally required to keep an oil and gas

lease in force. Thus, classifying an oil and gas lease as a title transaction serves the purpose of

the ODMA. Additionally, an oil and gas lease fits squarely into the definition of title transaction

at R.C. § 5301.47(F), especially given Ohio's treatment of oil and gas leases as conveying a fee

simple determinable interest. Almost every Ohio court to confront this question has found that

an oil and gas lease is a title transaction.

Similarly, every Ohio court to address the characterization of the termination of an oil

and gas lease has found that the termination makes the mineral interest the subject of a title

6



transaction, as has the only court in another state to address the issue in relevant circumstances.

The reasoning of those courts, finding that the expiration of a lease transfers title to the oil and

gas, and therefore works to toll the effect of a dormant mineral act, applies here with full force.

To hold otherwise would lead to the nonsensical result that the dormancy "clock" would begin to

run on the first day of an oil and gas lease and continue during the entire term of that lease.

This Court should find that both the granting and expiration of an oil and gas lease make

a mineral interest the subject of a title transaction under the ODMA.

A. PROPOSITION OF LAW NO. 1: An Oil and Gas Lease Makes the Mineral Interest
the Subject of a Title Transaction Under the ODMA.

The purpose of the ODMA is to clear title so as to encourage the production of minerals.

The primary vehicle for the production of oil and gas is the lease between the owner of the oil

and gas and the lessee. Not including an oil and gas lease - a document whose sole purpose is

the production of minerals - among the list of items that allows a mineral interest holder to

maintain their rights would, therefore, entirely contradict the purpose of the statute. Further, the

definition of "title transaction" can and should be read to include an oil and gas lease.

Additionally, the characterization of an oil and gas lease under Ohio law, as an instrument that is

a hybrid of (1) a traditional lease and (2) a property interest, and which grants a fee simple

determinable, weighs in favor of a finding that a lease makes a mineral interest the subject of a

title transaction. Finally, and for many of these same reasons, the well-reasoned opinions of

nearly every Ohio court to address this issue has found that an oil and gas lease makes a mineral

interest the subject of a title transaction under the ODMA. This Court should do the same.
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1. Defining a Title Transaction as Not Including an Oil and Gas Lease Would
Frustrate the Purpose of the ODMA.

Under Ohio law, the ownership of oil and gas underneath a property can be severed from

the ownership of the surface of that property. See, e.g., Wiseman v. Cambria Products Co., 61

Ohio App.3d 294, 298 (4th Dist. 1989) (citing Kelly v. Ohio Oil Co., 57 Ohio St. 317 (1897)).

Under traditional common law that severance was permanent. See, e.g., Dahlgren v. Brown

Farm Properties, L.L.C., Carroll C.P. No. 13CVH 27445, at p. 8 (Nov. 5, 2013) (attached as

Appendix Exhibit 7). Thus, prior to the enactment of the ODMA in 1989 - including in 1958,

when the severance in this case was made - when oil and gas rights were conveyed away they

were conveyed away forever. The Respondents here all obtained their interests in the Property

knowing that they were only obtaining surface rights with no claim to the oil and gas below.

This permanent severance of the mineral interest, however, could lead to a lack of mineral

development because, over time, it could become difficult to determine or even find the owners

of the mineral interest. That would run contrary to the state's interest, as "[i]t is the public policy

of the state of Ohio to encourage oil and gas production when the extraction of those resources

can be accomplished without undue threat of harm to the health, safety and welfare of the

citizens of Ohio." Newbury Twp. Bd of Trustees v. Lomak Petroleum (Ohio), Inc., 62 Ohio

St.3d 387, 389 (1992). See also Northampton Bldg. Co. v. Sharon Twp. Bd of Zoning Appeals,

109 Ohio App. 193, 198 (9th Dist. 1996) (discussing the fact that it is "the public policy of the

state of Ohio to encourage oil and gas production") (citing Newbury, 62 Ohio St.3d at 389).

Faced with this problem, the main purpose of the General Assembly in enacting and

amending the ODMA was to provide clear chains of title so as to "encourage the development of

minerals in Ohio which have been previously ignored due to defects in title[,]" not to divest

known mineral owners and lessees of their substantial investment in acquiring their rights. S.B.



223, H.B. 521, Proponent Testimony, 1989 ODMA, p. 3 (attached as Appendix Exhibit 8).4 See

also Sponsor Testimony of H.B. 288 Before the House Energy and Public Utilities Committee

(Representative Mark Wagoner) (discussing the bill's "intended results of bringing back old or

marginal oil and gas fields to production ... ") (attached as Appendix Exhibit 10); id. ("The

General Assembly can take these two steps to help increase the availability of domestic energy

supplies ... "); id. ("House Bil1288 is a small step towards improving local production... "); S.B.

223 Floor Speech (2/23/88) (attached as Appendix Exhibit 11) ("The enactment of the legislation

will encourage the development of minerals in Ohio which have been previously ignored due to

defects in title"); Taylor v. Crosby, Belmont C.P. No. 11-CV-422, at p. 4 (Sep. 16, 2013)

(attached as Appendix Exhibit 12) ("Dormant and abandoned mineral interests were viewed as of

no benefit to the state, while making use of the state's mineral resources was for the public

good"); Schuct v. Bedway Land and Minerals Company, Harrison C.P. No. CVH 2012-0010, at

pp. 3-4 (April 21, 2014) (attached as Appendix Exhibit 13) (same); Tribett v. Shepherd, Belmont

C.P. No. 12-CV-180, at pp. 4-5 (July 22, 2013) (attached as Appendix Exhibit 14) (same).

The ODMA was modeled in part on the Uniform Dormant Mineral Interests Act

("UDMIA"), which was approved and recommended for enactment by the National Conference

of Commissioners on Uniform State Laws in 1986. See S.B. 223, H.B. 521, Proponent

Testimony, 1989 ODMA, at p. 3 (noting that the draft legislation that would become the ODMA

"contains the essential elements recommended by the national Conference of Commissioners on

Uniform State Laws" and attaching a copy of the UDMIA for consideration); Dahlgren at pp. 8-

' All sides of this matter agree with this contention. (See Defendants' Memorandum in
Support of Motion for Summary Judgment, at p. 2 ("To ensure that Ohio's natural resources
were developed ... the Ohio General Assembly adopted the Ohio Dormant Mineral Act ... "))
(attached as Appendix Exhibit 9).
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10 (quoting from and discussing the UDMIA at length). Like the ODMA, the intent of the

UDMIA was to identify truly dormant mineral interests and bring them back into use, not to

deprive the mineral owners and their lessees of their rights. See UDMIA, Prefatory Note, at p. 4

(explaining that the clearing of title "should not be an end in itself and should not be achieved at

the expense of a mineral owner who wishes to retain the mineral interest. In many cases the

interest was negotiated and bargained for and represents a substantial investment. The objective

is to clear title of worthless mineral interests and mineral interests about which no one cares").

The first question in front of this Court is whether or not an oil and gas lease should be

among the category of events that will work to maintain a mineral interest owner's rights under

the ODMA. An oil and gas lease is a hybrid instrument, combining a traditional lease with a

property interest and conveying a fee simple determinable, whose sole purpose is to allow for the

production of minerals. A "fee simple determinable" is a grant of a fee simple property interest

that may be terminated under specific conditions. See, e.g., P C K Properties, Inc. v. City of

Cuyahoga Falls, 112 Ohio App. 492, 495 (9th Dist. 1960) ("[A] determinable fee simple is an

estate created with a special limitation which delimits the duration of an estate in land ... "). The

typical oil and gas lease provides for a primary term of a set number of years and then an

indefinite secondary term that continues so long as production of oil or gas continues. See, e.g.,

Williams and Meyers, Manual of Oil and Gas Terms, § 8-L (attached as Appendix Exhibit 15)

(noting that among the most common types of leases are those that "are executed for a term of

years and so long thereafter as oil and gas is produced"). To find that an oil and gas lease does

not maintain a mineral interest owner's rights under the ODMA would flip the intent of the

statute on its head: mineral interest owners and their lessees would be deprived of the rights they

bargained for because they engaged in precisely the activity the act seeks to encourage. For this

10



reason alone, an oil and gas lease should be found to make a mineral interest the subject of a

title transaction under the ODMA.5

2. An Oil and Gas Lease is Not Excluded From the Definition of a Title
Transaction.

While "title transaction" is not defined in the ODMA, it is defined in Ohio's Marketable

Title Act, of which the ODMA is a part. Although an oil and gas lease is not explicitly included,

the definition does not give a complete or exclusive list of every title transaction. Instead, it

states that a "title transaction" is "any transaction affecting title to any interest in land, including

title by will or descent, title by tax deed, or by trustee's, assignee's, guardian's, executor's,

administrator's, or sheriffls deed, or decree of any court, as well as warranty deed, quit claim

deed, or mortgage." R.C. § 5301.47(F) (emphasis added). This definition is open-ended, as it

includes certain types of transactions, but does not exclude others meeting the general definition,

including oil and gas leases. The Southern District Court agreed with this analysis, finding that

"[t]he definition of a title transaction in § 5301.47(F) provides a non-exhaustive list of what is

considered a title transaction. The word `including' means it is not exclusive, and other unlisted

transactions may qualify as title transactions." (Order, p. 14).

Holding that an oil and gas lease is a savings event does not make "meaningless" or

"superfluous" the ODMA's provision that the production of oil or gas is likewise a savings event.

5 There can be no question that the Respondents will attempt to lease the oil and gas
rights at issue should they be victorious in this lawsuit; as stated above, an oil and gas lease is the
near universal choice for development of oil and gas rights. Therefore, the Respondents are
fighting to gain an interest in the oil and gas underneath their property, so that they can place it in
the very same position in which it currently sits: under lease for production. The only
differences will be (1) that Respondents will be entitled to compensation from an oil and gas
lease, not North American, and (2) that Chesapeake will lose the lessee rights it paid valuable
consideration to gain. Because the ODMA was enacted to clear title to encourage the production
of minerals - which is already occurring here - not to favor surface owners at the expense of
mineral owners and their lessees, the Respondents' position must fail.
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The execution of an oil and gas lease and production under that lease are different events that

occur at different times, and each can separately preserve the mineral owner's interest. The

ODMA specifically calls for such a reading, noting that the twenty year clock can be started by

the occurrence of "one or more of the following" when introducing the list of savings events.

R.C. § 5301.56(B)(3) (emphasis added). The Southern District Court again agreed with this

analysis, finding that "[n]o part of the statute would be rendered superfluous by finding that an

oil and gas lease is a title transaction." (Order, p. 16).6

3. The Characterization of an Oil and Gas Lease Under Ohio Law Weighs in
Favor of Defining a Title Transaction to Include an Oil and Gas Lease.

Although a "title transaction" under the ODMA need not meet any technical definition of

"title" in order to meet the fundamental purpose of the ODMA, the oil and gas lease is properly

classified as making a mineral interest the subject of a title transaction under any test.

i. Ohio Law Characterizes an Oil and Gas Lease as a Fee Simple
Determinable Interest.

The characterization of an oil and gas lease under Ohio law weighs heavily in favor of

finding that a lease makes a mineral interest the subject of a title transaction. This Court long

ago made clear that an oil and gas lease conveys "a vested, though limited, estate in the lands for

the purposes named in the lease." Harris v. Ohio Oil Co., 57 Ohio St. 118, 130 ( 1897). More

recently, the Ninth District Court of Appeals, citing Harris, noted that an oil and gas lease

"convey[s] ownership of the oil and gas estates ... ." Kramer v. PAC Drilling Oil & Gas, L.L.C.,

6 The Southern District Court also noted that this argument, taken to its logical
conclusion, would stand in direct contradiction to the express language of the statute. (See Order,
at pp. 16-17 ("Further, although an application for a drilling permit is a savings event under
§5301.56(b)(3)(d), that does not render the `actual production' clause in § 5301.56(B)(3)(b)
superfluous even though a permit is required before actual production may take place ... ")).
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197 Ohio App.3d 554, 201 1-Ohio-6750, ¶ 11 (9th Dist.). The Kramer court elaborated on this

holding, stating that:

an oil and gas lease is not a "lease" in the traditional sense of a
lease of the surface of real property. In a typical oil or gas lease,
the lessor is a grantor and grants a fee simple determinable interest
to the lessee, who is actually a grantee. Consequently, the
lessee/grantee acquires ownership of all the minerals in place that
the lessor/grantor owned and purported to lease, subject to the
possibility of reverter in the lessor/grantor. The lessee's/grantee's
interest is "determinable" because it may terminate and revert
entirely to the lessor/grantor upon the occurrence of events that the
lease specifies will cause termination of the estate.

Id. (emphasis added, quotations omitted). Thus, in Kramer the court recognized that an oil and

gas lease is in fact a hybrid of a traditional lease and a property interest. See id. Because an oil

and gas lease grants a vested fee simple interest, it is undeniably a title transaction since that term

is defined as one that "affect[s] title to any interest in land." R.C. § 5301.47(F),

The Court of Common Pleas for Columbiana County came to this same conclusion,

finding it "inescapable" that, due to its characterization under Ohio law, an oil and gas lease is a

title transaction:

[A]n oil and gas lease does more than merely permit use of
minerals for development. Rather, an oil and gas lease does
actually convey (a determinable fee interest) in the oil and gas
(severed mineral interest in this case) in place, for production ... .
A lessee to an oil and gas lease acquires a "vested, though limited,
estate in the lands for the purposes named in the lease ... ." Harris
v. Ohio Oil Co. (1897), 57 Ohio St. 118, 130-31 ... . As stated in
Kramer, an oil and gas lease "convey[s] ownership of the oil and
gas estates" to the lessee; again, subject to reverter.

Bender v. Morgan, Columbiana C.P. No. 2012-CV-378, at pp. 4-5 (March 20, 2013) (attached as

Appendix Exhibit 16) (emphasis by the Bender court).

Respondents will likely argue that this Court, in Back v. Ohio Fuel Gas Co., 113 NE.2d

865 (Ohio 1953), found that an oil and gas lease is only a license. However, the Back case did
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not involve an oil and gas lease. In fact, in Back this Court noted and relied on the gas

company's concession that the instrument conveying the oil and gas rights to it was not a lease:

"[T]he instrument noted in question is not a`lease' because it grants rights in perpetuity,

reserved nothing in the nature of rent, and the rights granted are not subject to defeasement upon

the happening of any conditions." Back, 113 N.E.2d at 867. This Court found that the

instrument "as a whole, bears the earmarks of a license" rather than a lease or deed of

conveyance. Id. The Back decision, therefore, has nothing to do with whether an oil and gas

lease, like the leases in this case, is a "license." This Court's earlier decision in Harris - not

even cited in Back, and certainly not overruled made clear that they are not. See also Brown v.

Fowler, 65 Ohio St. 507, 521 (1902) ("The instrument grants the oil and gas, and also the land

for the purpose of operating thereon for said oil and gas, and it is therefore a lease, and not

merely a license") (citing Woodland Oil Co. v. Crawford, 55 Ohio St. 161, 176 (1896))

(emphasis added).

It is not Back, but instead Harris and Woodland Oil each finding that an oil and gas

lease grants significantly greater rights than a mere license --- that are instructive as to how an oil

and gas lease should be characterized. The 1974 and 1984 Leases in this case are identical in

their essential aspects to the Harris and Woodland Oil leases. Specifically, the 1984 Lease stated

that the mineral interest owner "by these presents does grant, demise, lease and let unto lessee,

exclusively, for the purposes of prospecting and exploring by geophysical and other methods,

drilling, mining, operating for and producing oil and gas ... all that certain tract of land ...

described as follows ... ." (Emphasis added) (attached as Appendix Exhibit 17). That language

is substantively identical to the oil and gas lease at issue in the Harris case, which stated that the

lessor "granted, demised, and let onto the said party of the second part, for the purpose and with
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the exclusive right of drilling, operating for petroleum oil and gas, all that certain tract of

land ... known and described as follows: ... ." Harris, 57 Ohio St. at 119 (emphasis added).7

ii. Even Were it Only a License - Which it is Not - An Oil and Gas Lease
Still Makes a Mineral Interest the Subject of a Title Transaction.

Even if this Court were to find that an oil and gas lease is only a license - which it is not

--- an oil and gas lease nonetheless makes a mineral interest the subject of a title transaction under

the ODMA because the definition of that term is so expansive:

It is difficult for the Court to conceive of a broader definition than
the one chosen by Ohio law. By its plain language, the statute
does not require a conveyance or transfer of real property in order
to constitute a title transaction .. . . Even if Defendant's property
interests through the lease are something less than a grant of real
property, those interests quite clearly still affect title to the mineral
interests in the property.

McLaughlin v. CNX Gas Co., No. 5:13cv1502, at p. 5 (N.D. Ohio Dec. 13, 2013) ( attached as

Appendix Exhibit 18) (added and original emphasis). The leases at issue here not only "affected

title" to the mineral interest, as the McLaughlin court found, but they also affected title to the

surface rights because, pursuant to the 1984 Lease the lessees were permitted to engage in

"drilling, mining, operating for and producing oil and gas ... laying pipelines, building and

maintaining roadways ... [and] building tanks, power stations and structures ... ." 1984 Lease.

Thus, it is logical that "applying the principle that a good and indefeasible title imports such

ownership of the land as enables the owner to exercise absolute control and dominion of it as

7 Federal courts in Ohio undertaking this analysis have previously pointed to language of
the instrument at issue as determinative of the character of the property right granted. See In re
Frederick Petroleum Corp., 98 B.R. 762, 764 (Bankr. S.D. Ohio 1989) (stating that "Ohio courts
in early cases distinguished between instruments which purported to convey title to the land
containing the oil and gas and those which merely granted the right to explore for and produce
oil and gas[,]" and citing Woodland Oil Co. and Harris as cases in which a conveyance was
found to be a true lease - conveying title --- and Back as a case in which the instrument was found
to only be a license).
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against all others, an outstanding oil or gas right renders title to the surface land defective." 68

Oh. Jur. 3d (ed. 2011) Mines and Minerals § 29. If an oil and gas lease renders the surface title

defective, it clearly "affects" that title.

iii. When Interpreted in Context, the Only Reasonable Conclusion is
that an Oil and Gas Lease Makes a Mineral Interest the Subject of a
Title Transaction Under the ODMA.

In its Order, the Southern District Court noted that "[c]ases which discuss the character of

the lessee's interest often do so in the context of determining the impact of a statute upon the oil

and gas lease," (Order, at pp. 17-18 (quoting In re Frederick, 98 B.R. at 763)), before also noting

that neither Harris nor Back "concerns whether a lease of severed subsurface mineral rights is a

title transaction under the ODMA." Id. at p. 18. This is an important distinction, reasoned the

Southern District Court, because "the context of the statute has always been a key factor in how

to consider the nature of the lease." Id. at pp. 19-20.8

Consideration of the nature of an oil and gas lease in the context of the ODMA can only

lead to the conclusion that a lease makes the mineral interest the subject of a title transaction.

There is no question that the fundamental purpose of the ODMA was to clear title so as to

encourage the production of minerals. See § II.A. 1, above. An oil and gas lease's sole purpose

is to allow for the production of minerals, an oil and gas lease is the primary means by which

minerals are produced in this country, and the great majority of oil and gas leases can only

remain in force beyond the primary term if production of oil and gas does in fact occur.

Therefore, to interpret the statute such as to allow a mineral interest to expire while under lease ---

g Indeed, this lack of case law was the reason the Southern District Court certified the
question now at issue. (See Order, p. 20 ("Because the context of the statute is extremely
important, and no Ohio court has considered the nature of an oil and gas lease under the ODMA,
the Court declines to answer the question of whether the execution of a lease of severed
subsurface mineral rights constitutes a title transaction under the ODMA")).
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i.e., to find that an oil and gas lease does not make a mineral interest the subject of a title

transaction - is completely at odds with the purpose of the statute. When an oil and gas lease is

examined in the context of the ODMA, it would run contrary to the legislative intent of that

statute to define that lease in any manner that does not allow it to be a title transaction.

4. Nearly all Ohio Courts to Confront the Issue Have Found that an Oil and
Gas Lease Makes a Mineral Interest the Subject of a Title Transaction
and Have Done So With Sound Reasoning that This Court Should Follow.

The vast majority of Ohio courts to address the issue have found that an oil and gas lease

makes a mineral interest the subject of a "title transaction," and thus a saving event under the

ODMA. See McLaughlin, at p. 5("[T]he lease itself was a title transaction.. . "); M & H Ptnship.

v. Hines, Harrison C.P. No. CVH-2012-0059, at p. 6 (Jan. 14, 2014) (attached as Appendix

Exhibit 19) ("This Court finds that Walter Vance Hine's lease of mineral interest to Harry J. Isles

on July 15, 1969 is a title transaction and that the mineral interest at issue in this matter were the

subject of that title transaction"); Dahlgren, at p. 18 ("Those recorded leases are `title

transactions' that preclude any deemed abandonment for the plaintiffs' mineral interests pursuant

to the 2006 version of R.C. 5301.56(B)(3)(a)"); Eisenbarth v. Reusser, Monroe C.P. No. 2012-

292, at p. 12 (June 6, 2013) (attached as Appendix Exhibit 20) ("Thus, this Court finds that the

mineral interest in this case was clearly the subject of a title transaction when Paul and Ida

signed a lease conveying rights to the oil and gas to a third party"); Lipperman v. Batman,

Belmont C.P. No. 12-CV-0085, at p. 7 (Dec. 16, 2013) (attached as Appendix Exhibit 21) ("An

oil and gas lease is a`title transaction' pursuant to Ohio Rev. Code 5301.47(F)"); Taylor, at p. 7

("Mr. Belt's 1975 lease to United Petroleum qualifies as a title transaction ... "); Bender, at p. 5

("Thus, the oil and gas leases identified in this record were `title transactions' ... "); Schuct, at p.

8 ("Given the nature of interest conveyed by an oil and gas lease, the Court finds that such
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represents a`title transaction' as defined by law") (quoting Bender); Albanese v. Batman,

Belmont C.P. No. 12-CV-0044, at p. 8 (Apri128, 2014) ("The Batman oil and gas lease recorded

on March 3, 2009 fulfills the requirements of the 1989 ODMA") (attached as Appendix Exhibit

22).

The most in-depth analysis of this question by any Ohio court to date comes from the

Columbiana Court of Common Pleas in the Bender case. There, "[t]he sole question presented

for the Court's determination [was] whether an oil and gas lease represents a`title transaction. "'

Bender, at p. 3. The Bender court answered this inquiry in the affirmative, finding that "[g]iven

the nature of interest conveyed by an oil and gas lease, the Court finds that such represents a

`title transaction' as defined by law." Id. at p. 4. The Bender court first supported this holding

by noting that "[a] `title transaction' does not have to be a conveyance" because the statute

defining that term - R.C. § 5301.47(F) - only states that "[t]he transaction must merely `affect'

the interest. Clearly, an oil and gas lease is an instrument which affects an interest in such

minerals." Id. Then, as noted above, the Bender court discussed the fact that "an oil and gas

lease does more than merely permit use of minerals for development. Rather, an oil and gas

lease does actually convey (a determinable fee interest) in the oil and gas (severed mineral

interests in this case) in place, for production." Id. The court concluded its analysis by finding

that:

[b]ecause of the possibility of reverter, the oil and gas lease
conveys a fee simple determinable, rather than a fee simple
absolute. In any event, an oil and gas lease is clearly a`title
transaction' as contemplated under R.C. 5301.47(F). It is
inescapable that an instrument which conveys a fee simple
determinable in oil and gas minerals (in place) is a`title transaction'
as contemplated by the broad definition found in the Marketable
Title Act. Thus, the oil and gas leases identified in this record
were `title transactions,' ... .
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Id. at p. 5. Just as the Petitioners here have, the Bender court relied on the broad definition of a

title transaction and Ohio's characterization of an oil and gas lease as the transfer of a fee simple

determinable in finding that a lease made a mineral interest the subject of a title transaction. See

§§ A.3.ii and iii, above. This Court should do the same. See also McLaughlin, at p. 5 ("[T]itle

transaction means any transaction affecting title to any interest in land. It is difficult for the

Court to conceive of a broader definition than the one chosen by Ohio law. By its plain language,

the statute does not require a conveyance or transfer of real property in order to constitute a title

transaction. Rather, the statute simply requires a transaction that affects title to any interest in

the land. ... Even if Defendant's property interests through the lease are something less than a

grant of real property, those interests quite clearly still affect title to the mineral rights in the

property") (original emphasis); Lipperman, at p. 7 ("The transaction must merely `affect' the

interest. Clearly, an oil and gas lease is an instrument which affects an interest in such minerals")

(quoting Bender).

There appear to be only two Ohio cases in which an oil and gas lease was found not to be

a savings event under the ODMA. See Swartz v. Householder, Jefferson C.P. No. 12 CV 328

(July 17, 2013) (attached as Appendix Exhibit 23); Shannon v. Householder, Jefferson C.P. 12

CV 226 (July 17, 2013) (attached as Appendix Exhibit 24). The cases, from the same judge, are

nearly identical. The Jefferson County court apparently concluded that an oil and gas lease was

not a savings event because "[n]o activities were ever commenced" under the lease. Swartz, at p.

5; Shannon, at p. 6. However, that court pointed to no authority to support its requirement that

"activities" need to "commence" under an oil and gas lease in order for a lease to be considered a

title transaction. See id.
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B. PROPOSITION OF LAW NO. 2: The Expiration of an Oil and Gas Lease and the
Reversion of the Rights Granted Under that Lease Makes the Mineral Interest the
Subject of a Title Transaction that Tolls the Twenty Year Forfeiture Clock Under
the ODMA at the Time of the Reversion,

Just as the oil and gas lease creating a terminable property interest affects title, so does

the termination of the oil and gas lease. As noted above, the oil and gas lease is a fee simple

determinable interest for a primary term of years plus a secondary term that continues so long as

production continues. If the lease terminates after the primary term or production ends, the fee

simple determinable interest terminates automatically and title to the mineral estate reverts to the

mineral owner (the lessor under the terminated lease). Thus, the termination of an oil and gas

lease - which is nothing more than the lease transaction in reverse, with the occurrence of the

event allowing for the reverter of the fee simple determinable interest --- similarly "affects title,"

and thus must also make a mineral interest the subject of a title transaction. Whether viewed as

a new title transaction, or simply the end of a continuing title transaction, the expiration of an oil

and gas lease starts the ODMA "clock." Indeed, every day of a lease -- including the last - must

toll the ODMA in order to comport with the statute's stated purpose of clearing title to allow for

the production of minerals.

The only three Ohio courts to have addressed the issue have agreed with this analysis,

McLaughlin, at p. 5 ("As the lease itself was a title transaction, there can be no dispute that the

release of rights under that lease qualifies as a title transaction as well"); Schuct, at p. 9 (same);

Davis v. Consolidation Coal Co., Harrison C.P. No. CVH-2011-0081, at pp. 3, 7 (Aug. 28, 2013)

(finding that the release of a lease is a title transaction) (attached as Appendix Exhibit 25), as has

the only other state high court to address the question in relevant circumstances, the Michigan

Supreme Court, which did so while interpreting that state's dormant mineral act, a model for the

ODMA. See Energetics, Ltd. v. Whitmill, 497 N.W.2d 497 (Mich. 1993); S.B. 223, H.B. 521,
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Proponent Testimony, 1989 DMA, at pp. 2-3. Only the Supreme Court of Nebraska has ever

found the expiration of an oil and gas lease not to toll the period under a dormant mineral act,

and it did so based on language unique to that state's statute. See Ricks v. Vap, 784 N.W.2d 432

(Neb. 2010). As such, this Court should find that the expiration of an oil and gas lease makes the

mineral interest the subject of a title transaction.

1. The Reasoning and Analysis of the Energetics Court in Finding that the
Expiration of an Oil and Gas Lease Began the Running of Michigan's
Dormant Minerals Act 20-Year Period is Applicable Here, and Should be
Followed by this Court.

The Energetics decision should be considered by this Court because it is the most

thorough discussion of the issue which any court appears to have undergone. Additionally, other

than Ricks, which is inapplicable here, as discussed below, the Supreme Court of Michigan

appears to be the only high court to have addressed the issue. In Energetics, just as in this case,

the owners of the severed oil and gas interests leased those interests. 497 N.W.2d at 499. The

lease was taken in 1951, yearly payments were made, and the primary term of the lease expired

in 1961. Id. at 499-500. The question before the Energetics court was precisely the same one

now before this Court: whether the twenty year period of a dormant mineral act began to run

when a lease was executed and recorded, or when the lease terminated. See id. at 500. The court

there held that the "twenty-year dormancy period commences when the reversionary interest is

transferred at the termination of the lease[,]" id. at 504, and this Court should do the same.

The Supreme Court of Michigan began its analysis by noting that "the purpose of the

[Michigan] act is `not to vest title to the severed interests in the surface owner but rather is to

facilitate the development of those subsurface properties by reducing the problems presented by

fragmented and unknown ownership."' Id. at 500-01 (quoting Van Slooten v. Larsen, 229

N.W.2d 704 (Mich. 1980)). As stated above, "facilitat[ing] the development of those subsurface
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properties" is precisely the main intent of the ODMA as well, see § II.A.1 above, and thus the

Supreme Court of Michigan was confronted with a statute intended to effectuate a purpose

identical to that of the ODMA. With this intent in mind, the Energetics court then addressed the

primary argument of the surface owners in that case. Specifically, under Michigan's act one of

the ways in which the twenty year clock can be tolled is if the mineral "interest has been `sold,

leased, mortgaged or transferred' by recorded instrument." Energetics, 497 N.W.2d at 500

(quoting M.C.L. § 554.291). Hanging on to the last portion of this requirement, the surface

owners argued, and the lower appellate court had agreed, that the act "clearly and unambiguously

requires a new recording at least once every twenty years in order to preserve ownership of a

severed oil and gas interest." Id. at 501. Because the lease expiration was not separately

recorded, went the argument, it could not start a new twenty year period under the statute. See id.

The Supreme Court of Michigan expressly disavowed this argument, stating that

[w]e disagree with the Court of Appeals to the extent that its
opinion can be read to suggest that the act is merely a`recording
statute' which automatically triggers forfeiture of title whenever a
twenty-year period elapses without the recording of an instrument.
As already indicated, although the statute refers to five types of
activity that toll the running of a dormancy period, only the first
two listed above involve a recording requirement. Even though
recording clearly is an important component of the act's design,
the Legislature has not relied on recording as the exclusive means
to further its objectives.

Id.

The Respondents here will likely make the same argument the landowners in Energetics

made - that the expiration of a lease cannot be a title transaction because it is not recorded - and

point to the language of R.C. § 5301.56(B)(3)(a) in support, which states that a mineral interest

be "the subject of a title transaction that has been filed or recorded ... ." However, just as the

Supreme Court of Michigan pointed out in Energetics, the ODMA is not "merely a`recording
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statute' ... ." Energetics, 497 N.W.2d at 501. Instead, just like the dormant mineral act at issue

in Energetics, the ODMA allows for multiple types of activity that toll the running of the

dormancy period, yet do not require a recording of any kind. See R.C. §§ 5301.56(B)(1), (2),

(3)(c), and 3(f). Thus, just as was the case for the Michigan Act, "[e]ven though recording

clearly is an important component of the [ODMA's] design, the legislature has not relied on

recording as the exclusive means to further its objectives." Energetics, 497 N.W.2d at 501.

It is also helpful here to understand the practical realities that lead to the implementation

of dormant mineral acts. Mineral interests can become "dormant" when, due to an old,

complicated, or unrecorded chain of title it becomes unclear who owns or does not own a

particular mineral interest. Oil and gas leases generally do not contribute to this problem, as the

primary terms of such leases have defined expiration dates. Even though expiration dates can be

extended by certain acts (i.e., the production of oil and gas) into a secondary term, a trained title

searcher has the ability to ascertain whether or not those acts have taken place (most often by

simply visiting the property to ascertain any evidence of oil and gas production, but also by

contacting the lessee, or the lessee's assignee, to inquire as to the status of the lease).

Next, the Energetics court looked to the language of the Michigan act, which again stated

that the twenty year period was. tolled when "[t]he interest has been `sold, leased, mortgaged or

transferred' by recorded instrument ... ." Id. at 500 (emphasis added). As to this point, the trial

court had held, and the Supreme Court of Michigan agreed, that

[t]he recorded lease clearly indicated that Sun Oil acquired certain
rights in the oil and gas rights in 1951. The recorded lease further
indicated that these rights were transferred back to the Whitmills in
1961, when the lease terminated by its own terms. Both of these
transfers of interest were evidenced in the recorded lease. A
separate act of recording would not have been necessary to put the
world on notice of this event. Anyone checking the status of the
title of the subject matter property would have to be on notice of

23



the recorded lease and its expiration date, that being the expiring of
the lease at the end of its term. This expiring of the lease is itself a
transfer of the interest.

Id. at 502 (quoting the trial court opinion). Here, the reasoning of the Energetics court is actually

more persuasive in the case of the ODMA than the Michigan Act. The Energetics court found

that the expiration of a lease qualified as a "transfer" under the Michigan Act, The relevant

language for the ODMA, however --- that a title transaction is "any transaction affecting title to

any interest in land" - is even broader than the term "transfer." Indeed, numerous things other

than "transfers" can "affect title" to land. Thus, while the Energetics court found that the

expiration of a lease tolled the time period there because it was a transfer of an interest, here this

Court must only hold that the expiration of an oil gas lease affects title to an interest, a much

broader, more inclusive term. Additionally, and as discussed above, just as any title searcher of

the lease at issue in Energetics would be put on notice of the lease's expiration by the recorded

lease, here any title searcher of the relevant leases would also be put on notice of their expiration

by those recorded leases. Thus, this facet of the Energetics court's reasoning applies strongly

here.

In attempting to distinguish Energetics, the Respondents have cited the Michigan Act's

language, and then stated that

The draft language of R.C. § 5301.56(B)(1)(c)(i) read: `The
Interest has been conveyed, leased, transferred, or mortgaged by an
instrument filed or recorded ...' As this Court can readily discern,
this draft language is very similar to the language employed by the
Michigan Act. The Ohio Legislature, however, chose to replace
this language with `The Mineral Interest has been the subject of a
title transaction that has been filed or recorded in the office of the
county recorder ... '

(Defendants' Reply in Support of Their Motion for Summary Judgment, at p. 16 n. 5) (attached

as Appendix Exhibit 26). What the Respondents fail to point out, however, is that by drafting the
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ODMA as they did, and incorporating the definition of a "title transaction" as an act that could

toll the ODMA "clock," the General Assembly actually made the ODMA broader than both the

Michigan Act and the draft ODMA language. Specifically, a title transaction is "any transaction

affecting title to any interest in land ... ." R.C. § 5301:47(F) (emphasis added). This definition,

unlike the Michigan Act language or the draft ODMA language, is entirely divorced from

specific terms such as "conveyed, leased, transferred, or mortgaged." Instead, a title transaction

is defined as including the broader spectrum of "any transaction affecting title to any interest in

land."

The Energetics court also found that its holding was supported by the purposes of

Michigan's act because the court's interpretation "serves the purposes of the act by avoiding

abandonment of a severed interest under circumstances where it is being actively maintained."

Energetics, 497 N.W.2d at 503. This Court can accomplish that same goal - which the General

Assembly undoubtedly had in passing the ODMA --- by finding that the expiration of a lease

starts the tolling period. If this Court finds otherwise, it will be implicitly stating that a severed

mineral interest is in the process of being abandoned while subject to an active oil and gas lease,

a clearly improper finding. In fact, accepting the Respondents' position would start the period of

dormancy on the first day of the primary term of the oil and gas lease. Such a result stands the

ODMA on its head - the purpose of the act is to encourage production and the oil and gas lease

is the mechanism by which production is accomplished. The existence of an oil and gas lease is

the opposite of dormancy.

Accordingly, both the beginning and the end of the lease term must be title transactions

because both affect title. See, e.g., id. ("Were this not so and defendant's contention accepted,

termination of plaintiffs' interests by running of the twenty-year period would have the effect of
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treating as abandoned those interests which were being actively maintained for nearly a 10-year

period of time ... . This cannot be so. Herein, the property interests could not commence to

become dormant after the original lease .. . until relinquishment and transfer back to the lessors

of said rights") (quoting Mask v. Shell Oil Co., 257 N.W.2d 256 (Mich. App. 1977) (original

emphasis)). This analysis throws into sharp relief the hypocrisy of the Respondents' position:

they claim that the Petitioners have not taken actions sufficient to protect their property interests,

while at the same time seeking to gain possession of those property interests - which they never

owned or paid for - to engage in the same activities which Petitioners are now engaged in (oil

and gas leasing). This outcome (1) provides a financial windfall to the Respondents, while

depriving the Petitioners of valuable property rights for which they have paid, specifically the

ownership and leasehold of the minerals beneath the Property, and (2) runs contrary to the intent

of the ODMA and the public policy of Ohio by slowing, if not halting altogether, development of

the state's minerals.

Finally, the Energetics court also stated that it

reject[ed] the contention that our construction of the act will
significantly increase the burden of those seeking to determine
ownership of severed interests. When a lease is recorded, the
provisions of the lease are available to anyone who conducts a title
search. The terms of the lease indicate whether further inquiry
may be required to determine if the lease continues in force. We
are not prepared to say that such an inquiry is significantly more
burdensome than determining whether, within a preceding twenty-
year period, the land to which the severed interest is tied has
actually produced oil or gas, was used for underground storage, or
was covered by a drilling permit.

Id. at 504. Once again, that reasoning applies here as well: as discussed above, it is no more

difficult for a title-searcher in Ohio to determine whether a recorded lease has expired than it is

for he or she to determine whether or not underground storage has taken place, or a separately
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listed tax parcel number has been created, each acts that toll the running of the twenty years

under the ODMA, but do not require recording. See R.C. §§ 5301.56(8)(3)(c) and (f).

Just as in Michigan, a determination that Ohio's Dormant Mineral Act period is tolled by

the expiration of an oil and gas lease serves the purpose of the statute and does not unreasonably

hamper those searching title in the state (a consideration not necessarily required by either

statute). As such, this Court should find, as the Energetics court did, that the expiration of an oil

and gas lease tolls the twenty year period under the ODMA.

2. The Ricks Court Relied on Portions of the Nebraska Statute With No
Analogue in the ODMA, and Therefore that Court's Holding is Inapplicable
Here.

The Respondents will undoubtedly point to the decision of the Nebraska Supreme Court

in Ricks as supporting their position that the termination of a lease does not make a mineral

interest the subject of a title transaction. However, Ricks is inapposite, and should not be

followed by this Court. In Ricks, the "question presented ... [was] whether the 23-year period

prescribed by the [Nebraska] dormant mineral statutes began to run when the leases were

executed and recorded or when they expired." Ricks, 784 N.W.2d at 433. The Ricks court held

that "the 23-year dormancy period began to run when the leases were executed and recorded,"

and not when the leases expired. Id. However, it did so on the basis of language not present in

the ODMA, and for that reason its holding should be ignored by this Court.

First and foremost, unlike the ODMA and its model the UDMIA - the main aim of which

is to clear title such as to encourage production, see § II.A. 1, above - the Ricks court describes

legislatures drafting dormant mineral acts as seeking "to remedy some of those problems by

enacting statutes to reunite dormant mineral estates with surface estates." Ricks, 784 N.W.2d at
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434.9 With this purpose in mind --- a purpose not shared by the General Assembly in drafting and

passing the ODMA - the Ricks court's analysis focused on the language of Nebraska's statute,

which stated in relevant part that

[a] severed mineral interest shall be abandoned unless the record
owner of such mineral interest has within the twenty-three years
immediately prior to the filing of the action ... exercised publicly
the right of ownership by (1) acquiring, selling, leasing, pooling,
utilizing, mortgaging, encumbering, or transferring such interest or
any part thereof by an instrument which is properly recorded ... .

Id. at 435 (quoting Neb. Rev. St. § 57-229) (emphasis added). Focusing on the emphasized

language, the Ricks court distinguished Energetics, finding that

the Michigan court's reasoning was grounded in the unique
language of the Michigan statute, which ... simply required that
an ... interest be `sold, leased, mortgaged or transferred' to avoid
abandonment, without regard to who (if anyone) initiated the
action. Nebraska's statute, on the other hand, expressly requires
`the record owner of such mineral interest' to `exercise[] publicly
the right of ownership' by performing one of the actions specified
in the statute during the statutory period.

Id. at 436 (quoting Mich. Comp. Laws. Ann. § 554.291 and Neb. Rev. St. § 57-229) (emphasis

added). Thus, held the Ricks court,

the record owners of the disputed mineral interests last `leased' the
interests within the meaning of the statute at the time the leases
were executed and properly recorded, because that was when they
publicly exercised their right of ownership. And even assuming,
without deciding, that the expiration of the leases in this case
resulted in a`transferring' of the disputed mineral interests, such a
transfer was initiated either by the lessee or simply by operation of
law-not by the record owners.

9 Such a purpose is likely unconstitutional. See, e.g., Texaco, Inc. v. Short, 454 U.S. 516,
526 (1982) (finding Indiana's Dormant Mineral Interests Act constitutional because "the State
has the power to condition the permanent retention of that property right on the performance of
reasonable conditions that indicate a present intention to retain the interest[,]" not because a state
can permissibly make the arbitrary decision that surface owners have a greater entitlement to
property rights than mineral owners).
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Id. (original emphasis).

The basis for the Ricks holding --- that the Nebraska act requires its analogue of a saving

event to be an action instituted by the mineral interest owner - is entirely inapplicable here,

because the ODMA has no such requirement. By its terms, the ODMA only requires that "one

or more of the following has occurred," including that "[t]he mineral interest has been the

subject of a title transaction ... ." R.C. § 5301.56(B)(3)(a) (emphasis added). There is no

requirement whatsoever regarding who takes the actions required to toll the twenty year period

under the ODMA, and that is precisely the requirement on which the Ricks holding is predicated.

As such, Ricks is inapposite, and should be ignored by this Court. See, e.g., Ricks, 784 N.W.2d

at 436 (finding that the Energetics "court's reasoning regarding whether the mineral interest had

ben `transferred' is inapplicable under Nebraska's statute ... ").

III. CONCLUSION

For all the reasons stated above, this Court should answer both of the certified questions

in the affirmative, and find that: (1) A recorded lease of a severed subsurface mineral interest

makes the mineral interest the subject of a title transaction under the ODMA; and (2) The

expiration of a recorded lease and the reversion of the rights granted under that lease makes a

mineral interest the subject of a title transaction that starts the twenty-year forfeiture clock under

the ODMA at the time of the reversion. To find otherwise would be rewarding the Respondents

in their attempts to procure property rights they never owned or paid for, merely because the

Respondents have now realized - through the substantial investments of the Petitioners and other

similar parties - the value of those rights. Such a result is not equitable, and is not compelled or

contemplated by the ODMA.
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Utira Shale exploration and development, over the last four years, has helped to drive the Ohio economy and put

people back to work. Bricker and Eckler LLP conducted a recent review of over 100 projects being developed in

Eastem Ohio due to shale drilling and estimated that spending has reached a total of $18 billion. Two necessary

components needed to develop Ohio's shale resources are midstream processing facilities, which refine natural gas

liquids from the natural gas stream, and pipelines to move the product. Examples of processing facilities and pipelines
that have been or are in the process of being constructed are:

Utica East Ohio Midstream LLC has already invested $1.2 billion. The company built a cryogenic plant in

Kensington, a fractionation facility in Scio, 60 miles of pipeline and had additional plans to construct another
cryogenic facility in Carroll County.

• MarkWest Energy Partners has invested over $1.5 billion constructing two cryogenic processing plants and a

fractionator plant in Harrison County as well as multiple cryogenic plants in Noble County.

Blue Racer Midstream, a joint venture between Dominion Resources Inc. and Caiman Energy II I LLC, has invested

$1.5 billion in the Utica providing midstream services induding gathering, processing, fractiona6on and natural gas

liquids transportation and marketing to Chesapeake Energy, Edipse Resources, Hess Corp., Total Gas & Power
North America, Rex Energy and EnerVest.

Bluegrass Pipeline, a project by Williams Co.'s Inc. and Boardwalk Pipeline Partners LP has invested $1.5 billion in

a pipeline to transport natural gas liquids from the Marcellus and Utica to the petrochemical market in the gulf
region.

Enterprise Products Partners, building the ATEX pipeline, has invested over a billion dollars in building a 1,230

mile ethane pipeline from Pennsylvania to Texas, 265 miles of which will run through Butler, Clinton, Coshocton,

Fairfield, Fayette, Greene, Hanison, Jefferson, Licking, Muskingum, Pickaway, Tuscarawas and Warren counties
in Ohio.

These midstream and pipeline investments are only telling part of the story. Vallourec Star, in Youngstown, is making

steel tubulars for the oil and gas industry at their new $1 billion facility. Other projects indude a new electric generation

plant in Carroll County that will run on natural gas. There are new hotels and restaurants in Guernsey, Belmont and

Harrison Counties. While oil and gas companies are making major investments on the well pad, there is even more

investment being made through developing Ohio's midstream infrastructure, affiliated industries that service the oil and
gas industry, and downstream projects.

Look dosely at the residents of Eastern Ohio and you will see people who have jobs and brighter futures in their home
towns due to shale development.

OOGA is not responsible for, and OOGA dces not endorse, the opinions, views, advice, suggestions, or
recommendations posted by users.
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You agree that any posting you make must be compliant with, and shall not violate, the terms and condi6ons in the
Website Terms of Use, including but not limited to those pertaining to the Blog Services.

Your email address will not be published. Fields marked with * are mandatory.

..........
Name

Email
................... ............ ................. . . . . . . . . . ........... . ................. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Appendix 2



EX I IT 2

Appendix 3



Total Acquires $2.3 Bfllion Stake in Utica Shale From
C esa eake, EnerVest
3y Brian Swin.t - Jan 3, 2012

Total SA (FP), France's largest oil company, acquired a$2.g2 billion holding in Ohio's Utica shale
region from Chesapeake Ener , Corp. (CHK) and EnerVest Ltd.

Total will gain a 25 percent stake in 619,ooo acres of Utica in eastern Ohio, a shale deposit rich in
liquids as well as natural gas, Chesapeake said today in a statement. Chesapeake will get $2.03
billion and EnerVest $290 million.

Extracting hydrocarbons from underground shale rocks has turned the U.S. into the world's largest

gas producer, attracting investments from international oil companies such asBHP Billiton Ltd,

BHP and Roval Dutch Shell Plc. (RDSA) The Utica fields may also provide oil, making them more

profitable should crude prices hold above $ioo a barrel.

"Total is delighted to be building on our technical successes with Chesapeake in the Barnett Shale

and to expand into the liquids-rich Utica Shale play in Ohio." said Yves- Louis Darricarrere, head

of Total's exploration and production unit. "This is consistent with our strategy to develop

positions in unconventional plays with large potential and, in this case, with value predominantly
linked to oil price."

Total shares climbed 0.4 percent to 40.45 euros at the close of trading in Paris. Chesapeake rose 4

percent as of 11:3o a.m. in New York.

Total's Shale Push

Total bought a stake in Chesapeake's Barnett Shale field in Texas in 20io and has advanced

unconventional gas projects in Algeria, Argentina, Australia, Canada, Denmark and Poland. Total

said in October it may work with China Petrochemical Corp. to explore shale in the country that

consumes the most energy in the world.

"Given current weakness of U.S. natural gas, now below $3, it is clear to us that Total is being

attracted by the liquid-rich portion of this acreage," said Bertrand Hodee, head of oil and gas

research at Kepler Capital Markets in Paris.
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The deal comes amid concern that shale drilling, known as fracking, may damage the environment

and cause earthquakes. Ohio this week ordered companies to stop drilling injection wells for waste

water near Youngstown, according to the Wall Street Journal. The practice may have caused

several quakes near the area, including a Dec. 31 magnitude 4.0 tremor, the paper said.

Chesapeake will remain the operator of the Utica venture. Total will also help pay for infrastructure

projects such as pipelines used for production. The Oklahoma City-based company received $61o

million in cash from the deal when it closed on Dec. 3o and Total will pay about $1.42 biIlion
toward future drilling costs.

Chesapeake said Nov. 3 that it had signed a letter of intent with an unidentified company to sell a

25 percent stake in 570,ooo acres of the Utica field for $2.14 billion.

To contact the reporter on this story: Brian Swint in London at bswint@bloomberg.net

To contact the editor responsible for this story:Will Kennedy at wkennedn@bloomberg.net

02014 BLOOMBERG L.P. ALL RIGHTS RESERVED.
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Williams & Meyers, Oil and Gas Law

Copyright 2013, Matthew Bender & Company, Inc., a member of the LexisNexis
Oroup.

CHAPTER 6 The Oil and Gas Lease--Express Provisions
Topic 1. Introduction

3-6 Williams & Meyers, Oil and Gas Law 9 601

5 601 Evolution of the Modern Lease Formnl

The basic document of the oil and gas industry is the lease which authorizes an

operator, the lessee or his assignee, to enter upon described premises for the

purpose of exploring for and developing the mineral resources in the premises.

in the light of particular problems or judicial decisions, the lease form, has
been modified from time to time.

in this chapter we are concerned with selected express provisions of oil and gas

leases. We shall seek to discover and explain the occasions for the employment

of particular lease clauses and to analyze the significance of the common

variants in the language of such clauses.We begin with a brief summary of the
evolution of the oil and gas lease.

The modern oil and gas lease is the ewolutionary product of conflicts between

the landowner and the operator of the oil and gas interest. The operator has

been desirous of securing a lease with a small capital investment, keeping the

lease as long as it was productive or was valuable for speculative purposes, and
at the same time, being able to terminate an unprofitable lease without

liability to the lessor. The landowner has been interested primarily in
obtaining royalties from the lease and therefore has pressed for early

exploration and development operations. In lieu of exploration and development

operations, the lessor has tried to secure a periodic return for the holding of

the leasehold interest. However, he has also wanted to limit the time the lessee
can postpone drilling by periodic payments, in order to prevent the lessee from
holding the lease merely for speculation, and to assure the exploration and

development of the lease within a short time. These conflicts have been

reflected especially by variant forms of the habendum clause and of the drilling
and rental clause of oil and gas leases. n2

Whether an oil and gas lease has been procured through fraud or through

fraudulent inducement has recently been an issue in the development of the

marcellus and Utica Shale in the Appalachian Basin. 'P7hile normally the parol
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evidence rule might prevent such evidence from being proffered, most of the
courts dealing with these claims have refused to apply the rule, at least at the
preliminary stage of the litigation. n3

9 601.1 Fixed, long-term lease lacking "tYiereafteru clause

The first commercial well in the United States was drilled under a fixed,
long- term lease lacking a"thereafter'° clause, nl This type of lease ter;nbnatea
at the end of a fixed period regardless of whether the lessee had obtained
profitable production. n2 Such a lease was obviously unsatisfactory to the
lessee, since it failed to guarantee him the opportunity to realize the full
return of his speculative investment. This dissatisfaction m.7.L.̂ 'x"1t be further
aggravated by the judicial enforcement of an implied covenant to develop the
Wease by drilling more wells. n3 Near the end of the fixed term this covenant

could place a lessee in the dilemma of choosing between forfeiting aprOductive
lease immediately, or investing more capital only to lose everything shortly
thereafter. A lessee under a fixed-term lease on which there was production

cAearly was in an adverse bargaining position should he attempt to negotiate a
renewal of the lease. n4

If the lessee did not commence drilling operations, he could not even be assured
of holding the lease for the fixed term since the courts ensOrced an implied
covenant to drill an exploratory well within a reasonable time. n5 Oonsequently,
should a lessee acquire a number of leases in a tract he could not conduct his
development activities with sufficient predictability as to the continuance of
his leases.

"he fixed-term lease was also unsatisfactory t Merrill, supra note 3o the

lessor. Since the monetary consideration paid for the lease initially was
usually nominal and since such leases did not ordinarily provide for delay
rentals, the dessOr would not realize any return from his mineral interest

unless there was grOduction. These leases, moreover, frequently contained a
c-ause permitting the lessee to remove all machinery and equi-oment from the land
at the end of the term. n6 Since this clause was held to permit the removal of
well casing, the withdrawal of the lessee with his "equipment" could destroy
much of the value the lessor had gained by the development of the mineral
interest.

5 601a2 Lease ixs, fee simple absolute

Occasional instruments creating operating interests in minerals purported to
grant such wnterests in fee simple absolute. Some courts held that the interest

of the grantee was subject to termination by abandonment. n:i The major reason
for the disappearance of this mutation of the oil and gas lease, however, was
dissatisfaction of lessors with the form. Lessors did not like a form which
permitted the lessee to hnl-d the lease for substantial periods without

development and without any periodic consideration (uiz„ rentals) paid to
lessors.

9 601.3 "No-term°° lease with rental clause

AnOther early mutation of the oil and gas lease was the so-called °°n®-te.rm"
lease. This lease provided that after a short period of time, al.essee must

commence drilling operations or pay the lessor a rental to.cOntinue the lease in
effect for another short period. nl No primary term was °.nccrpcrated in the
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lease setting a limit beyond which the lease could not be renewed by the payment
of rentals.

The "no-term" lease was heavily attacked in the cotarts.Some courts refused to
enforce these leases on the grounds that the instrument in question created a
tenancy at will, n2 that the lease was without consideration, n3 and that even
if there was consideration, the lease was so unfair as to be unenforceable in
eqxity: n4

Other courts, however, have upheld these leases against such challenges, n5 and

the leases have also been sustained against attacks that they violated the Rule

against Perpetuities. n6 Even the courts that enforce these leases, however,
hold that the lessee cannot by the payment of rentals postpone drilling

indefinitely. n7 Consequently, this lease, like the fixed-term lease, fails to

provide the requisite certainty as to the rights and obligations of the parties.

The amount of litigation over the enforceability of these leases has undoubtedly
led to their disuse. It appears improbable that any modern lease is intended to

be for "no-term. " Most "no-term" leases found to have been created in the past

several decades probably resulted from mistake or misunderstanding in the

completion of the blanks in store-bought lease forms. n£§

A variation in the form of a "no-term" lease is reported in a California oase.

n9 The lease had a primary term of two years but provided that it might continue

from year to year, subject to cancellation by lessors, except that if the gross
royalty exceeded $1,000 per year the right to cancel was waived for the next
succeeding year. The Lessee agreed to pay $10 per year plus a 1/4 royalty of the
gross value of the materials taken from the premises. No payments having been

made by the lessee and no exploration undertaken, the lease was held to have
been terminated by abandonment.

5 601.4 Modern habendum clause with short primary term and °°tixeseafterpp
clause

The habendum clause of virtually all contemporary leases provides for a short
primary term of from one to ten years and provides that the lease may be
preserved beyond the expiration of the primary term "so long thereafter" as oil
or gas ( or other specified minerals) is produced in paying quantities. nl This
evolved form satisfies the reasonable requirements of both lessor and lessee.

Originally, perhaps, when the "or" form lease was in vogue, the short primary

term was desired by the lessee because it relieved him of any possible liability

for rentals for the whole period of a long term. n2 (We discuss hereinafter the

®surrender'° clause which came into the lease to provide the lessee with a means

to relieve himself of liability for rentals.) n3 The short primary term was also

benefioial to the lessor in that it put pressure on the lessee to begin drilling
operations within a relatively brief period. if the lessee failed to drill
within this brief term, the land was freed for leasing to, and development by,
another.

Similarly the "thereafter" clause was reasonably adapted to the requirements of
both lessor and lessee. It assured the lessee that the lease would not terminate
while it was commercially productive; it protected the lessor from having his
premises tied up indefinitely except where there was commercial production on
which royalties would be payable.
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bn a number of the very early cases, courts took the position that seemingly
regardless of the language of the lease, whether it be a no-term, lease or a
primary/secondary term lease, if no oil is found, no estate vests in the lessee.

n4 The notion that the lessee's title is somehow "Binchoate'° until oil or gas is
found is inconsistent with the modern primary/secondary term lease and with the
inclusion of various savings provisions that will maintain the oil and gas lease
even in the absence of the finding of oil and gas. n5 Pennsylvania has
reaffirmed its position that an oil and gas lease only conveys "inchoate title"
for the purposes of exploration, until oil or gas is found, at which time the

leasehold estate becomes a fee simple determinable. n6 Pennsylvania, however,
also treats the leasehold estate in the secondary term where there has been a
lack of production in paying quantities or a total cessation of production as
creating a°tenancy at will" so that the leasehold estate may be terminated by
either party but does not automatically terminate as a matter of law. n6.1

5 501o5 "Or" and °°uxxless" drilling and rental c3.auses

In the preceding discussion the relationship of the drilling and rental

provisions of the lease to the evolution of the habendum clause has been

indicated. We discuss later in considerable detail the variants in and the

construction of drilling and rental clauses. Certain aspects of the evolution of
such clauses should be noted at this point, however.

As noted earlier, many early leases did not provide for any rental payment to

the lessor or any express drilling obligations of the lessee. n7. At a relatively
early time, however, it came to be the custom to include in oil and gas leases
some provision in which reference was made to the payment of rentals or the
pursuit of drilling obligations.

Thus in the "no-term" lease form, the lessee was authorized to hold the lease
only by the pursuit of drilling operations or the payment of a periodic rental.

n2 This form was quickly replaced by a form with a modern-type habendum clause
(viz., one providing for a short primary term and containing a'"thereafter°
clause) and a so-called "or" form drilling and rental clause. The "or" clause of

the lease provided in essence that the lessee would commence drilling operations
"or" do something else. The "something else" might be forfeiture or surrender of
the lease but typically the alternative was the payment of rentals. In other
words during the primary term the lessee covenanted to drill a well (or to
commence drilling a well) within a specified period "or" pay specified rentals
to the lessor. If the obligation of the lessee was not performed, the lessor
generally could choose between suing to recover the rentals or suing to forfeit
the lease. n3

In a number of early cases involving the drilling and rental or delay rental
clause, if the lease did not otherwise provide a forfeiture clause, the lease

would not automatically terminate for failure to either commence the drilling of

a well or timely and accurately make a delay rental payment. n3.1

The next stage in the evolution of the drilling and rental provisions of the

lease was the so-called "unless" clause. Unlike the "or" clause, the "unless"

clause did not contain any covenant by the lessee; instead, a clause of special

limitation was inserted into the lease providing for expiration of the lessee ° s

estate if the lessee should fail to engage in specified drilling operations

during the primary term or, in the alternative, fail to pay specified rentals.
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In substance the "unless" clause provides as follows:

"If no well is commenced on said land on or before one year from
the date hereof this lease shall terminate as to both parties unless
the lessee on or before that date shall pay or tender to the lessor
the rentals specified herein."

if this form of drilling and rental clause is employed, the lessee is never

liable for delay rentals but if he fails to make timely payment thereof and also
fails to pursue specified drilling operations, the leasehold terminates
automatically. n4 .

in California, where oil and gas leases and other instruments concerned with
interests in oil and gas have followed an evolutionary course somewhat different
from the evolutionary course observed in other states, a drilling and rental
clause has evolved which contains elements of the "or" and of the "unless"
clause. We discuss this evolution hereinafter. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Energy & Utilities LawLeases & LicensesGeneral OverviewReal Property LawLandlord
& TenantLease AgreementsGeneral OverviewReal Property Law0il & GasContracts
LawTypes of ContractsLease AgreementsGeneral overzriew

FOtOtTNC3TESo

(nl) Footnote 1. For other discussions of the evolution of the oil and gas
lease, see the following:

Milam Randolph Pharo & Gregory R. Danielson, The Perfect Oil and Gas Lease:
Why Bother!, 50 Rocky Mtn. Min. L. Inst. Ch.19 (2004);

Lynch, The "Perfect" Oil and Gas Lease: An Oxymoron, 40 Rocky Mt. Min. L.
Inst. 3-1 (1994);

Cage, The Modern Oil and Gas Lease--A Facelift for Old 88, 31 Sw. Legal Fdn,
C3il & Gas Inst. 177 (3980),

Irwin, The Habendum Clause as a Special Limitation on Oil and Gas Leases in
Texas, 11 Sw. L.J. 340 (1957);

Moses, The Bvolutaon and Development of the Oil and Gas Lease, 2 Sw. Legal
Fdn. Oil & Gas Inst. 1 (1951);

Walker, Defects and Ambiguities in Oil and Gas Leases, 28 Tex. L. k2ev. 895
(1950) (discussing the origin of the producers 38 lease);

Walker, The Nature of the Property Interest Created by an Oxl and Gas Lease
in Texas, 7 Tex. L. Rev. 1, 12 (1928);

Veasey, The Law of Oil and Gas, 19 Mich. L. Rev. 161 (1920),

For discussions of matters to be considered in representing the landowner in
leasing transactions, see the following:
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Hinton, Negotiating Oil and Gas Leases fox the Lessor, 1Na,t, Resources &
Environment 7 (Vol. 1, No. 2, Spring 1985);

Scott, Unusual Provisions in Oil and Gas Leases, 33 Sw. Legal Fdn. Oil & Gas
Inst. 139 (1982);

Anderson, David v. Goliath: Negotiating the 'Lessor's 69' and Representing
Lessors and Surface C3wz-se,rs in oi1 and Gas Lease Plays, 27 Rocky Mt. Min. L.
Inst. 1029 (1982) (setting forth several lease forms generally favorable to
lessors);

Nickum, Negotiating and Drafting a Modern Oil and Gas Lease On Behalf of
Lessor, 13 Tex. Tech L. Rev. 1401 (1982);

Lowe, Representing the Landowner in Oil and Gas Leasinr.^ Transactions, 31
Okla. L. Rev. 257 (1978).

For a detailed "laundry list" of proposed changes in the modern lease form,
see Pierce, Incorporating a Century of Oil and Gas Jurisprudence into the
'Modern' Oil and Gas Lease, 33 Washburn L.J. 786 (1994).

For adiseussion of matters to be considered in representing the lessee in a
leasing transaction see Lowe, Negotiating Oil and Gas Leases for the Lessee, I
Nat. Resources & Environment 7 (Vol. 1, No. 2, Spring 1985).

Under a federal oil and gas lease, a division order executed by the federal

government and the purchaser, the purchaser assumes the royalty payment

obligation and may be found liable for any additional royalties that may be owed

under the terms of the federal oil and gas lease. GPM Gas Corp., 147 IBLA 314

(1999); Mesa Operating Limited Partnership (On Reconsideration), 128 IBLA 174
(1994).

In Maddox v. Vantage Energy, LLC, 361 S.W.3d 752 (Tex, X4pp.--Ft. Worth 2011,
pet. denied), the court rejected a putative lessor' s claim that an
unincorporated association of homeowners and an oil and gas operator entered
into a binding contract to lease the mineral interests according to a model
lease that was appended to several e-mails between the association and the
operator. While the ' trial court found that no contract to lease was ever
executed, the Court of Appeals concluded that, presuming a contract to lease
existed, the individual plaintiffs were not third party beneficiaries and thus
had no standing to enforce the contract to lease.

In T.W. Phillips Gas & Oil Co. v. Jedlicka, 42 A. 3d 261 (Pa. 2012), the
court cited this section of the Treatise when describing the habendum clause of
the lease as defining the duration of the lease.

(n2) Footnote 2. This paragraph of the Treatise was quoted in McCullough
Oil, Inc. v. Rezek, 175' W. Va. 638, 346 S. E. 2d 788, 90 O.&G.R. 596 (1986) at
note 4.

(n3 ) Footnote 3. See e . g. , Kropa v. Cabot oil & Gas Corp., 716 F. Supp. 2d
375, 378-79 (M.D. Pa. 2010) ; Carey v. New Pennsylvania Exploration, LLC, 2010
U.S. Dist, LEXIS 52199 (M.D. Pa. April 28, 2010) ; Rodriguez v. Anadarko E & P
Co., L.P., 2010 U.S. Dist. LEXIS 127188 (M.D. Pa. Dec. 1, 20I0) .
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Harrison v. Cabot Oil & Gas Corp., 887 F. Supp. 2d 588 (M.D. Pa. 2012) ,
the court granted the lessee's motion for summary judgment on the lessor's fraud
and fraudulent inducement claims concluding that plaintiffs did not pleae that
defendants made a representation which was material to the transaction, was made
falsely, with knowledge of its falsity, with the intent of misleading another to
rely on it, justifiable reliance on the misrepresentation and resulting inj2zxy,

In Markowicz. v. SWEPI LP, 2013 U.S. Dist. LEXIS 53122 (M.D. Pa. April 12,
20I3) , the court dismissed a son's claim that her mother was fraudulently
induced to execute a lease on a 46-acre mineral estate they co-owned. The court
first concludes that such a claim must be brought in the name of the mother who
was the party that executed the lease and then finds that the son waived its
right to rescind the lease by waiting 50 months after the lease was executed to
file this action.

See also Petrohawk Properties, L .P. v. Chesapeake Louisiana, L. P. , 689 F'.3d
380 (5th C'ir. 20I2) (a lease that is obtained through fraudulent inducement may
be rescinded by lessor as a relative nullity).

(n4)Footnote 1. See Moses, The Evolution and Development of the Oil and Gas
Lease, 2Svr. Legal Fdn. Oil & Gas Inst. 1 at 7 (1951), for a copy of this form.
The lease, dated December 30, 1857, from Pennsylvania Roc7c. Oil Co. to E. B.
Bowditch and E. L. Drake, was "for the term of 15 years, with the privilege of
renewal for same term. "

(n5)Footnote 2. See, e.g., Griner v. Ohio Oil Co., 5 Ohio C.C. (n.s.) 126,
16 Ohio Cir. Dec. 521 (1904) , aff'd, 74 Ohio St. 455, 78 X.E. 1134 (1906)
The lease here in question was granted for a term of 12 years.The court held
that upon the expiration of that term of years the lessor was entitled to
possession of the premises.

Standard Banner Coal C'csrp. v. Rapoca Energy Co., L. P. , 265 Va. 320, 576 S.
E. 2d 435 (2003) involved a 75-year fixed term lease that required lessee to
extract at least 75% of the mineable coal. The court found that a subsequent
lease amendment purporting to extend the fixed term by an additional 20 years

did not eliminate the 79t extraction requirement, thus terminating the lease at
the end of the 75-year period when the lessee had not extracted 75% of the
mineable coal,

Some lease forms employed in West Texas in the 1920s, although providing for
a primary and a secondary term, limited the duration of the lessee's estate to a
fixed, long term. See § 603.4, infra.

Mxxaera.l Resources, Snc, v. Federal Energy Regulatory Comm "n, 808 F.2d
107, 257 U.S. App. D.C. 212, 93 O.&G.R. 640 (D.C. Cir. 1986) , was concerned
with the application of the so-called Southland exclusion set out in the Natural
Gas Policy Act to a lease whose 50 year term had expired in 1972 where the

lessors continued to allow the lessee to sell gas in interstate commerce and to
accept royalties from those sales beyond May 31, 1978, the critical date for
application of that exclusion. The court concluded that the exclusion was
inapplicable.

(n6)Footnote 3. See Merrill, Covenants impl.ied in Oil and Gas Leases § 57
(2d ed. 1940),
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The implied covenants of oil and gas leases are discussed in Volume 5 of this
Treatisee

(n7)Footnote 4. Some fixed term leases contained options for renewals. See
note 1, supra.

(n£3) Fcotnote S. See Merrill, supra note 3, § 15, n. 6.

(n9) Footnote 6. Lease clauses authorizing the removal of fixtures and casing
are discussed in §§ 674-674,6, infra.

(n10)Footnote 1. See, e.g., Craiaa v. Pure Oil Co., 25 F.2d 824 (8t.h, Cir.
1928) . The grant in this case was to the grantee, his heirs and assigns
forever. The court held that the instrument was a lease, not a deed, and that,
therefore, it was subject to termination by abandonment. Abandonment of oil and
gas leases is discussed in 9 604.3, infra.

(nii)Foctnote 1. See, e. g. , the following lease construed in Federal Oil
Co. v. Western Oil Co., 112 F. 373 (C.C.D. Xne3. 1902) , a:ff °d, 121 F. 674 (7th
Cir. 1902) e

"In consideration of the sum of one dollar, ... R. W. Bradford
of the first part, hereby grant and guaranty unto the Federal Oil
Company, ... second party, all the oil and gas in and under the

following described premises, together with the right to enter thereon
at all times for the purposes of drilling and operating for oil and
gas, ... . The first party shall have the one-eight part of oil
produced and saved from said premi.ses, ... . In case no well is
commenced within one day from this date, then this grant shall become
null and void, unless second party shall thereafter pay at the rate of
eight dollars and seventy-five cents ($6.75) for each month such
commencement is delayed in advance."

The nature and characteristics of the "no-term" lease are discussed in
Thoreson v. Fox, 390 .8. W. 2d 308, 22 O.&G.R. 333 (Tex. Civ. App.--Amarillo 1965)
, rev°rI, Fox v. Thoreson, 398 S.Ft'.2r3 88, 23 O.&G.R. 808 (Tex. 1966) . Citing
this Treatise, the Supreme Court commented as follows:

"Historically, a no term lease is one which does not impose an
obligation on a lessee to drill a well or to produce oil or gas or
other minerals as a condition to the continued life of the lease
indefinitely. The no term lease, in common use in a past era in the
oil and gas industry but now all but extinct, usually imposes an
obligation to drill a well, but, as observed by the Court of Civil
Appeals in this case, permits the lessee to forego that obligation and
keep the lease alive indefinitely by the payment of rentals, 9P 398
.8. W. 2d at 90-91, 23 O. &G. R. at 811 .

(nl2)Footnote 2. See, e.g., the follcawing.

Federal Oil Co. v. Western Oil Co., 312 F. 373 (C.C.D. Ind.1902) , aff'd,
121 F. 674 (7th Cir. 1902) (declaring that lease was at will of lessee and hence
was at will of the lessor);
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Lanhazri v. Jones, 84 C'cs7o, 128, 268 P. 521 (1928) (describing the lease as
a naked option terminable at will by either party);

Berry v. Walton, 366 S.W.2d 173, 18 O.&G.R. 448 (Ky. 1983) (holding that
"a mineral lease that does not specify a term and does not place on the lessee
any express obligation except to account for and pay a royalty on whatever
quantity of material he may remove is terminable at the will of the lessor").

The court in ICG Natural Resources, LLC v. BPI Energy, Inc., 399 I11. ApP.
3d 554, 339 III. Dec. 214, 926 N.E.2d 446 (111. App. Ct. 5th Dist. 2010) ,
declared void, for want of mutuality, coalbed methane leases covering 64,000
acres with a term of 99 years during which the lessee had no obligation to
explore for or produce the mineral and no obligation to pay an advance royalty,
a minimum royalty, or other payments in lieu of production; under the "royalty
leases," the lessor was to receive payments only if minerals were produced.

Snyder Bros. V. Peoples Natural Gas Co., 450 Pa. Super. 371, 876 A. 2d
1226 , appeal denied, 546 Fa, 683, 686 A. 2d 1312 (1996} (rejecting lessor's
claim that a lease which can be kept alive indefinitely by production,
operations, or the payment of a$a.Q0facrefyear rental is a tenancy at will; it
is a valid oil and gas lease which creates a fee simple determinable estate
which will revert to the lessor if none of the three limitations are met);

National oil &Papel.r.ne Co. v. Teel, 67 S.W. 545 (Tex. Civ. App. 1902)
aff'd, 95 Tex. 586, 68 S.W. 979 (1902) .

See also l,intor, Coal Co. v. South Cent. Resources I'nc., 590 So. 2d 911,
115 O.&G.R. 436 (AZa. 1991) (coal lease for initial five-year term gave leaae.e
the right of renewal for additional five-year terms "so long as there is
recoverable coal remaining in the lands leased hereby" ; held, "the term of the
lease is so incapable of ascertainment that it renders the lease void as a
tenancy for years, and a tenancy at will is created").

Discussion Notes, 116 O.&G.R. at 439, 441, observed that the habendum clause
of the lease construed in Linton Coal Co. "is disturbingly similar to the
habendum clause of many oil and gas leases® and commex7.teda "It is hoped that
this case is an aberration. Without explanation, the court applied landlord and
tenant doctrine to a mineral lease, never recognizing that it had previously
held that doctrine to be inapplicable to a mineral lease."

Compare L.E. Cooke Corp. v. Hayes, 549 S.W.2d 837, 58 O.&G.R. 203 (Ky.
App. 1977) , discretionary review granted and then, on motion of parties,
dismissed, 572 S.W.2d 420, 61 O.&G.R. 50 (Ky. 1978) , sustaining the validity
of a coal lease providing for a minimum royalty of $1 per year and providing
that "the lease shall remain in full force and effect for one year and

thereafter until notice is given by lessee of its intention to cancel the
lease." The court rejected the contention of lessor that this was an estate at
uri l l .

(nl3 ) Footnote 3. See, e . g. , F'ederal. Oil Co. v. Western Oil Co., supra note

(xx14) Feotneate 4. Ibid.

An Alberta court has said that the renewal provision in a'°no-term9E lease
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"must be considered as beinr.3 void for uncertainty, '° Reynolds v. Ackerman, 32 W.
W. R. 289 (A1ta, S. Ct., 1953) .

(nl5)Footnote 5. See, e.g., the following:

Davis v. Nokomis Quarry, Inc., 77 I11. App. 3d 1011, 33 111. Dec. 883,
397 N.E.2d 216 (1979) (lease for removal of limestone);

New American Oil & Mining Co. v. Troyer, 166 Ind. 402, 77 N.E. 739 (I986)
(leaving open, however, the question whether the lessor might give notice of

intent to refuse further rental payments and thereafter terminate the lease if
the lessee failed to commence drilling a well within a reasonable time after
receipt of such notice);

Ball V. Ball, 137 Misc. 693, 244 N. Y. S. 300 (1930) (lease providing for
annual payments enforceable; payments are covenants and not limitations);

Northup Properties, Inc. v. Chesapeake Appalachia, L.L. C. , 567 F.3d 767
(6th Cir. 2009) (lease on 4,327 acres with primary term of ten years and
extended term for so long as lessee paid annual rental of $1 per acre; lessor's
claim of lack of mutuality rejected} ;

Vened®cia Oil & Gas Co. v. Robinson, 71 Ohio St. 302, 73 N.E. 222 (1905)
(holding that lease did not expire automatically when lessor rejected a tender
of rentals, but leaving open the question whether lessee was under an implied
obligation to develop the faremises) ;

Snyder Bros. v. Peoples Natural Gas Co., 450 Pa. Super. 371, 676 A. 2d
1226 , appeal denied, 546 Pa. 683, 686 A. 2d 1312 (1996) (finding that a lease
which can be kept alive indefinitely by production, operations, or the payment
of a$5.00/acrefyear rental creates a fee simple determinable estate which will
only revert to the lessor if none of the limitations are met);

Dallas Power & Light Co. v. Cleghorn, 623 S. W. 2d 310, 72 (3. &G.R. 153 (Tex.
1981) , discussed in Worthington, Texas No-Term Leases--Dallas Power and Light
Co. v. Cleghorn, 34 Baylor L. Rev. 717 (1982) (sustaining the validity of a
coal and lignite "no term" lease and holding that no implied covenant for

development was to be implied contrary to an express provision of the instrument
negating such a covenant);

Rosson v. Bennett, 294 S.W. 660 at 662 (Tex. Civ. App. 1927) (declaring
that:

"The courts ... have uniformly held that a provision in oil and gas

leases for successive extensions after the expiration of the specific

term, of the time for commencing operations for development, without

limiting the number of such extensions, does not authorize

unreasonable nor indefinite delay without the consent or acquiescence
of the lessoraF ) ;

Weed U. Brazos Electric Power Coop., .Ync.Inc. S.W.2d 570, 62 O.&G.R. 261
(Tex. Civ. App. 1978, error ref'd nr.e.) (coal and lignite lease);

Iafo11a v. Douglas Pocahontas Coal Corp., 162 W. TFa, 489, 250 S. E. 2d 128
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F+a

(.I978) ( coal lease) ;

Wilson v. Reserve Gas Co., 78 W. Va. 329, 88 S. B. 1075 (1916) (finding
that lease was still in effect but declaring that:

"There is nothing in the contract to deny the lessors the right to
terminate the lease upon reasonable notice."

(n16)Footnote 6. See, e.g., the following cases:

Lloyd's Estate v. Mullen Tractor & Equip. Co., 192 Miss. 62, 4 So. 2d 282
(1941) ;

Lewis v. State Department of Revenue, 207 Mont. 361, 675 P.2d 107 (1984) o

Snyder Bros, v. Peoples Natural Gas C'a.,450 Pa. Super. 371, 675 A. 2d
1226 , appeal denied, 546 Pa. 683, 686 A. 2d I312 (1996) (rule against
perpetuities only applies to invalidate contingent future interests, not a
present possessory fee simple determinable estate created by an oil and gas
lease which under its terms may last indefinitely) ;

Rosson v. Bennett, 294 S.W. 660 (Tex. Civ. App. 1927) o

Wilson v. Reserve Gas Co., 78 W. Va. 329, 88 S. E. 1075 (1916) .

Canadian Export Gas & Oil Ltd. v. Flegal, 80 D.L.R. 579, [1978] 1 W. W. R.

185 (Alta. S. Ct., Trial Div. 1977), held that an option to renew an oil and gas
lease was invalid under the Rule against Perpetuities.

Although a perpetual lease is invalid in Louisiana, leases that hasae been
stipulated to Canadian Export Gas & Oil Ltd. v. Flegal, 90 D.L.R. 679,
C19°78] continue during the existence of a condition have been held valid. Cain
v. Goldking Properties Co., 408 So. 2d 1364, 74 L7. &G.R. 37 (La. App. 1981) ,
sustained the validity of a surface lease for a site of a well to be bottomed
under other premises, the lease to expire six months after lessee no longer
needed the surface location or the facilities to be located on the tract;

See also Treatise § 322 at note 4, supra.

(nl7 ) Footnote 7. See, e . g. , Logansport & W. Va. GaS Co. v. Seegar, 165
Irat3. 1, 74 N.H. 500 (1905) (refusal of lessor to accept delay rental is adequate
notice of demand to drill exploratory well; lease forfeited for failure to drill
within a reasonable time thereafter).

Northup Properties, Inc. v. Chesapeake Appalachia, L. L. C. , 567 F. 3ri 767
(6th Cir. 2009) (court noted that under Kentucky law, "the right of providing a
notice and demand on the lessee is available where a lessor determines that
property lies undeveloped despite a reasonable time for rleveloprnent. "' )(empha.sie
in original).

See also the cases cited in note 5, sup,sra.

(n1 8) Footnote 8. See § 604.8, infra.
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B.H. Lester Leasing Co. v. Griffith, 779 S,GJ.2d 226, 107 O.&G.R, 250 (FCy.
Ct. App. 1989, discretionary review denied) , apparently involved a no-term lease
arising by mistake in the completion of blanks in a printed lease form. The
lease provided for a primary term of 90 days and contained a customary "as long
thereafter" clause. The date included in the delay rental clause was July 6,
1982, which was the 91st day following the execution of the lease. Drilling
operations commenced on July 6, 1982, resulted in paying production. The court
concluded that the lease was held by production. B.H. Lester Leasing Co. is
critically examzned in Anderson, "Mineral Rights and the Duhig Doctrine," 6
Nat. Resources & En4slt 43 (Summer 1991).

A no-term lease was apparently involved in the case of Texaco, Inc. v.
Pigott, 235 F. Supp 458, 22 O.&G.R. 46 (S.D. Miss. 1964) . The lease, executed
in 1927 by a lumber company to a trustee (the beneficiaries of the trust
apparently were the stockholders of the lumber company) for a primary term of 25
years, prosrirled that the lease could be held after the expiration of such
primary term by the payment of a modest rental of 10cent (s) per acre per annum.
The opinion is not clear on the matter, but it would appear that the lumber
company was concerned about the possibility of loss of title to minerals along
with surface tracts occupied by squatters and sought to sever minerals by a
lease so that adverse possession of the surface would not be adverse to the
severed minerals. Generally when lumber companies severed minerals for this
purpose, mineral deeds, rather than leases, were utilized. Judgment in this case
was affirmed, 358 F.2d 723, 24 O.&G.R. 121 (5th Cir. 1966) .

(nl9)Footnote 9. Wallace v. ImbeJrtscsn, 197 Cal. App. 2d 392, 17 Cal.
Rptr. 117, 15 O.&G.R. 439 (1961) .

For another case dealing with what seems to have been a "no-term" lease, see
Carroll v. Eaton, 168 1mXont. 150, 541 P.2d 64, 54 O.&G.R. J69 (1975) . The lease
was for a primary term of two years and aseconr3ary term dependent upon
production of ore in commercial quantities. The court concluded that the lease
was preserved when a tender of delay rental for the third year was not rejected
until some eight months after tender. The opinion implies that the lessor could
by action bring about a termination of the lease, viz., the lessee could not, by
payment of rental, preserve the lease indefinitely over the objection of the
lessor.

(n20)Footnote 1. Habendum clauses are discussed in Topic 2, infra.

In Louisiana under the provision of Article 115 of the Louisiana Mineral Code
(12.S. 31 : 105), effective January 1, 1975, except under specified circumstances,
"a lease shall not be continued for a period of more than ten years without
drilling or mining operations or production. Except as provided in this article,
if a mineral lease permits continuance for a period greater than ten years
without drilling or mining operations or production, the period is reduced to
ten years." The exception is a lease granting the right to explore for and
produce solid minerals which may provide for continuation for a period greater
than ten years (but not in excess of twenty years) by the payment of rentals if,
at the time it is extended beyond ten years, there has been discovery of a hard
mineral susceptible of paying production on the leased land and mining
operations have been commenced on neighboring land.

See also McCullough Oil, Inc, v. Rezek, 176 W. Va. 638, 346 S. E. 2d 788,
90 O.&G.R. 596 (1986) (citing and paraphrasing this section of the Treatise) o
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Wellrrian v. Energy Resources, Inc., 210 W. Va. 200, 557 S. B. 2d 254, 260
n.2 (2001) (relying on this Treatise and Rezek to discuss the history and
interpretation of the modern habendum clause).

An occasional lease contains an option to extend the primary term of a lease
by timely tender of a specified payment. APC Operating Partnership V. Mackey,
841 F.2d 1031, 98 O.&G.R. 324 (10th Cir. 1988) (holding that option authorized
by implication the tender of payment by mail).Such a provision is also referred
to as an option to renew, usually by the payment of additional bonus. In
Louisiana law there is no requirement that the exercise of the option to extend
or renew be recorded, just as there is no requirement to record the existence of
production that extends a lease. Sparks v. United Title &Aiastract, LLC, 56
So. 3d 302 (La. App. 2 Cir. 12115110) .

Chevron U.S.A., Inc. v. State of Mississippi. 578 So. 2d 644, 113 O.&G.R.
237 (Miss. 1993) , was concerned with the application of §211 of the
Mississippi constitution, restricting sale or lease of "sixteenth section lands
reserved for the support of township schools" for a longer term than ten years
but permitting the Legislature to provide for the lease of said lands for a term
not exceeding 25 years. Chevron held Oil and Gas leases issued for a primary
term of six years with a'"so long thereafter" clause. A divided court held the
Chevron leases expired at the expiration of 25 years. A constitutional amendment
approved in the November 3, 1992 election removed the 25mZrear limit on the
duration of oil and gas leases.

See also Exxon Corp. v. Board of Ec3tac. of Lamar County, MS, 849 F. Saxpp.:
479, 128 CO.&G.R. 279 (S.D. Miss. 1990) (holding that: (1) Chevron applies
retroactively to leases executed before the 1992 amendment of section 211,

whether or not those leases have expired; (2) the subject leases executed
between 1943 and 1960 on sixteenth section lands expired twenty-five years from
the date of their execution; and (3) under the provisions of Miss. Code Ann. ^
29-3-63, as amended in 1992, gizPinr.^ lessees whose leases had expired by

operation of law a prior right to re-lease, Exxon should have the opportunity to
re-lease, subject to an accounting for prociuction}.

Even though the modern oil and gas lease is a conveyance of an interest in
real property, it is also considered to be a contract. See e.g., Hite v.
Falcon Partners, 2011 PA Super 2, 13 A.3d 942, 945 (201I) ; Jacobs v. CNG
Transmission Corp., 332 F. Supp. 2d 759, 772, 162 O.&G.R. 33 (W.D. Pa. 2004)
Thus issues relating to the applicable statute of limitations as well as the

power of the officers of a non-profit organization to enter into a lease may be
governed by contract law principles and statutes. Pinebrook Minerals, LLC v.
Anadarko E & P Co., 2011 U.S. Dist. LEXIS 90676 (M.D. Pa. July 25, 2011) ,
magistrate's report adopted, 2011 U.S. Dist. LEXIS 90622 (M.D. Pa. Aug. 15,
2011) .

(n2l)Footnote 2. See Ga.tey v. Kellerman, 123 Pa. 491, 16 A. 474 (1889)
(holding lessee under "or" lease liable to lessor for rentals; the forfeiture
clause of the "or" lease is solely for the benefit of the lessor, and therefore
he can waive that remedy and sue for the rent for the term of the lease).

See § 607.5, infra, for a discussion of the lessor's right to waive
forfeiture and sue the lessee for rentals during the primary term of an "or"
lease.
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(n22)Footnote 3. The surrender clause of oil and gas leases is discussed in
§§ 680-680.8, infra.

(n23)Footnote 4. See e.g., Conkling v. Krandusky, 127 A.D. 761, 112 N. Y>
S. 13 (1908) ; Burgan v. South Penn Oil Co., 243 Pa. 128, 89 A. 823 (1914) ;
Eaton v. Allegany Gas Co., 122 N. Y. 416 (1890) ; Venture Oil Co. v. Fretts,
152 Pa 451, 25 A. 732 (1893) ; Kennedy v. Crawford, 138 Pa. 561, 21 A. 19
(1891) .

(n24)Footnote 5. For a recent reference to the "inchoate title" doctrine in
a description of an oil and gas lease see T.W. Phillips Gas & Oil Co. v.
Jedlicka, 42 A. 3d 261, 267 (Pa. 2012) ; Hite v. Falcon Partners, 2011 Pa.
Super. 2, 13 A. 3d 942 , aff'd without opinion, 23 A.3d 1075 (2011) . In Rice
v. Chesapeake Energy Corp., 2012 U.S. Dist. LEXIS 107471 (W.D. Pa. Aug. 1, 2012)
, the court treats the lease as conveying inchoate title in something akin to a

fee simple determinable estate prior to the attainment of production.

For other references to the "inchoate title" doctrine see Ohio Oil Co. v.
Detamore, 165 rnd. 243, 73 N.E. 906 (1905) .

(n25)Footnote 6. T.W. Phillips Gas & Oil Co. v. Jedlicka, 42 A. 3d 261 (Pa,
2012) , citing Burgan v. South Penn Oil Co., 243 Pa. 128, 89 A. 823, 826
(1914) and Calhoon v. Neeley, 201 Pa. 97, 50 A. 967, 968 (1902) .

(n26)Footnote 6.1. Heasley v. KSM Energy, Inc., 2012 PA Super. 151, 52
A.3d 341 , Cassell v. Crothers, 193 Pa. 359, 44 A. 446 (1899)

(n27)Footnote 1. See § 601.1, supra.

(n28)Footnote 2. See § 601.3, supra.

(n29)Footnote 3. Variants in and construction of "or" clauses are discussed
in § 605 . 1, infra.

(n30)Footnote 3.1. See e.g., Davis v. Chatauqua Oil & Gas Co., 78 Kan. 97,
96 P. 47 (1908) ; Zeigler v. Hopkins, 258 F. 467 (D. Ky. 1918) , rev'd, 259 F.
43 (6th Cir. 1919) (applying Kentucky law); Wilson v. Purnell, 199 Ky. 218,
250 S.W. 850 (1923) ; Pure Oil Co. v. Sturm, 43 Ohio App. 105, 182 N.E. 865
(1930) ; Smith v. People's Natural Gas Co., 257 Pa. 396, 101 A. 739 (1917)
Decker v. Kirlicks, 110 Tex. 90, 216 S.W. 385 (1919) ; Castle Brook Carbon

Black Co. v. Ferrell, 76 W. Va. 300, 85 S.E. 544 (1915) .

(n3l)Footnote 4. Variants in and construction of "unless" clauses are
discussed in § 605.2, infra.

(n32)Footnote S. The California form drilling and rental provision --".s
discussed in § 605.3, infra.
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^^, Y Y'i. r.r.

. . . . . . . .
. . . . . . . . . ^ >

^ 3.
^^'r %ea

^,# ^
rh ^ 4 5`^" ^l

^^ ^'^ #^'^̂',,.'^^
y

i^. s & ^13£
M4

n
^ y P''^. s

T ^. ^c.X^k.^ ^a f:^^`w x s .̂,r
. . . . . .. . . . . ^ 9 € x5 G f '[̂ ^t ^'s,5

W 'w" ^ E # ^. ¢̀'^^. L .̂J
Yb,.^ i

^..
^S.. . . .. ... .. 4 ...f^ ..^ g^'<" 4. ; 9. ,.w gC•• 0 ... .. . ..

. . . . . . . ^y. G.S
/^' r.^Y'v/ / ^ . . . . . . . . . . . . . . . .

^. ^. . . . . . . . . . i..A^A`Y,.lV} ER+'di MM5f.ON . . . ^. ^. ^. . . . .

. . . ^. . . ^^ Ps ai%; Y 9 ai% 3,. ^ . . . ^. . . . . .. . . . . . . .. ^. ^. . . ^. ^. ^.

n , Zi. ^ . . . . . .
<-4' ca< '2'>,:

{3(^(. ^ /yp 5y, >
. .. . . . G 5.eY ( ^^^'^S.^K

tdi^.G^wx^
^S ^ !Ŷ ^f•

ry Y,^..Y

5
.. . . ^-5 ^ , .. ..... . ^ r^CY^.^rY,L^:3 i^%:

. ^. ^ ^. ^. D,r i `;: 3 f da n t z , . . . . . . . . . . . . . ^. ^ ^ ^ . . .

... . . . ... .. .. . y'S' !`,^y'' y ^ /1^ . ..s,f^. .... .. ... ...

h'
This ^^^€Y^ers€^:s^ ^`^:^^:on r^qu'^'es ti^ ^ ^^ur^ ^o ^^tenn@n'. a"'hkh pa^,'€as Fx^4

€;3:Stb'f's,^ d liNt #.^^e mE^-,erw' € 9gh'£^'z ^.^^i ^' 4. t l€e belu,^v {i0.20633 `£;`^"c^^ of ^,:.38^^'sp y'^' ^ 4s` ^{ "a^£^'^L: 'i°9^ B >.: ..

Har€wior# Coun -iy> oh€^ . . he paides i<^^e fix,^^ ^rossx3 .o€^^^ ^ ^^r surnma:-j

.. .. . ^ ^ ^ i^^4 e ... .`€.^^y^i^'.^:e^^L ^:.C ^^2:;s. .^ .̂ y 3 .̂ 3 add^^.€^.?^ pi^k^9t;,2',Cy4^C.q fc`^'.t ^ ^^'Ie^. a ^^V^^; on .' '•^̂ r 5«^$ '+.^.'S;S^}.^i^^ )°^ 4^ o E^^ ;^

a ti.s#„ t"E"':'.py in opposir^i',,̂ '^t ' t^.^ Dlz ^a3 €da€€£.`'a' Nbul^on fu r ^:s k > is:st? J[ s^.^^"#:;^^"^s`^ " £; E. €ECF [^;o.

50, MWh Defendx>^^s o,;pose, EC 1= xio. 51 , 'Fo^ ih'u' n0i<ow:ng ;^a'sons. Vhe cwwt

c1+::,.feYF"' .̂: 7ti.f^ny; on iYSe r3u?tw/':ryDColpon > C k... c 6 :^k^r f^µ3 L.̂Y• tbTva

r

^ '.+C.L,NsC31

r

f S.:J 's,F^e

^ .... . . ..

. . . . . . . . . . . . . . . . ^ . ^ . . . .

Ohio iC.rsi to ^he sc..6'p^emG 4.^ ?. of CXto, ^nd' ^'"y^ :^^ `^̂ e jw s^E ; a:ng t .̂.^^ : ^ e

. .... . ... .... ^S P R 'WC' E H/U 5).AIL .!HS, T WRY . ... .. ... ... ...

On Dc:,ob%^^ 4, 20€Z Chesapeake Ex^lo:at:onf LL0,

£,53W!:s1 .̂6p4.Ga^}t.e >^^
, ^CH K ^ -b:^;^̂' '^^^'y

...... .. . ^...

^ /, ^".^..C. t"CwtK €u^^€^ „ L :ra^mo:^^ ^^^ou;ces, L.L.C.

iPennN;` a:2.i^.-^ RoY;^lty, LLP. (`5^^aW^, fi^ed" a m^€pl^:?^int
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against E)^'s#^^ndsmnS-{, K"^nn^°^^€ £: •w^^, ^it^^=^^^ ^.^^'d^`o''^s^^^3y Sunni ^'€"f..^s^3̂̂ "#^:w^<a,u> u^'r̂ rr€^srKenneth

ElEas,; Jcst^^^ ^ E-fla.^̂',, Dennis Elias, and €`*%Ic €^aret Rz s (C;OllectE'tre€y 'Te ^e:.

^

dani^,̂ '

):., ' a^'- N^o° £'"y Amer€cai I Coal R^"`^f,^z;^i^.^,,t` Company ^? 8^%twt ^:^ ^ A^;^^'E ^̂^:;€^ :' ) ^': ^ €€^^x^^ 3 ^,.^ ^

Ef :P USA; ln^.'. ^is Ta"'Stw ,.̂"",d{."a .', seeking tô  qui' .Ft ^3yIC i> f,^s^^ s^si and r{,^ti r. -^3 2 ^..,E4 ^^SwE s ^i.^w

Dk.Hfw:i^^^antc;sur.^,Tc`ie ::sta5^..^s, Pw'.;Iiiffs :n43u^^^ft S''^s- F 4̀3fD a"%fld^3=,4^ ,s^ ' iIy a^ ^3 ;'o$;t,: v:.,y..o..^ .^'^t:^e^^ ^3^., '^} ,,,``"̂"£,^^,P

as defi'ndan%;'^ w.sue ^o 3,;":e99 fnk £"esas in the a:^ and ^^^^s ^i^'yhis. Compl., 3iiL3 ^

De?bndas'"'.'ts a{'sc4f--'una-d 3SdiVh Ei ttE'ĉct } " t + ocJ,"^""£Y ; 3,,i• .^̂ ^^..̂ &d"^-.:â x̀ ^ ^ }^d^^:..̂  f .'^'lxx,...`E^̂  w'. yrpa rty , .^^e ^ s', ^ ^..^^3 ^i'9^,^;,s

zin".s GOLU^ ^ ^5^s":S R̂ ^"i^.^ ^E'^3^,^'C^^•
Y . . _ R : ^._ . . . .

^ ^"^r ^ ,^^'^, •f^^:.:i ^£. >,^^^^r^ A££a,'€'•.';'e£< an d A# oi:^l Er
^

`Plb

q£.S'i.,., u4?e. i3 o.?rit;::rvi. EE5I:' ?''?o, W. S./efet.den¢s ".r'"O^o ^?.• L^Y^' { . .. ^;".^`;^£; .^ii"'s er o3 ti3.3<^ arrJ

. . . . '+%njtAiit errG'vhvnei ti and seek d&^iaratory a3 s;.i injy.iC . .ti`.Sr,^'; 3 eli.k`ef. .£t.ry.
. . . . . . . .

Chosapeakes CHK Utica, and Dale^4l'̂,'i

.. `S

:'.",^'`•},tn ta^^st^ 4,.^ttp ',' ^ 4,`̂,7krEi.r-̂..7- w. r^p is"ai`^ ^.ff ^ d

Ke^I3si"^L>. ^k,N^E ~7£ Y i o 4^e ££n33c", 14. ^ 0 12 - i^Cf 4}^̂` . I e N3 ^{; ^.^^:x e . ^,.^.^,° `;^'.-. `^o^^. ^ ^.,> ,. ^ ^ ^^^ I^^

.__.t.P 's`uar>:^ rac%£1;s^3ad as >liarEE%;ls",^s o3t January f, 2DI3, s>;:nd Febm>ar`;*' 22, 2013,

^^"•W:.,r£.:xC^.^"'^^^
EU Y'M 17, 30, Chesapeake, ^.,3 H14, }""am£fki).mis DY{eSToLS.sf E<.;.^ ...... ... . ... . . .. ... . y.

^^^a l^ 3^^t^-"sa€€c^x^i v^^^ Sc ^^llec=^^^': ^^ ^^^^ad 4o ,s

t#. <{..^, ^

SoU< plzimi<€"fs M?:^d Defendants set -or^?'i the u::dIspuf; ed Ef" t:3"'^^'r3^,s-

^-'':tip^', r,;^,^^^`' e^^.t`; ef3'>tî r, .E^ ^ci °^ tLs$Sxs„^."}^^. m.'-,t5a^̂ ,`^. iez°^ e j -wi`"s; : ;, t^ 1sas^"^Fi^i "

. . . . . . . dfs9p4.'zie 'wi 2c is oht, s^.^'^g ^ '^

^',Sde s' .€l. . . . . . . . . . . .

vx^^^£-:'} o3 th ê .£;tta^si'"r::E ^3'C'^'.. . . . . . . . . . . . .
C^ . FLf^:.^^.^^ ,.F ..^ '̀,'... r`f . . . .. s i^^.%63 ac i-es ^.,

•and ( ^Ihe Tf'ope£"^y") locaiti;^ ^n $ ;carrison County, Ohio. ^^^'ro; '^r:,>^ has beenThe i

#-equenl^;y teans^urred

C,^^^^e 14a; 2:12-av-916 Page2 of 25
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in whn£ing c} 3?€'"E; :-:Imsx

£
.a'LL

£.
.k.^C4r

.;^
1, s£7 Fi.,;the i"d'^s of ^''''sEN ^''^^::^e£-. t{"s :.F€;"';"emco ^^n;€ Beil Sz.dlo,;^ excep^in^g

aE £^£^ 'sE, ^,^i^rs^-<^, ?-±,-1a;.Ciz ti.rk ^k,3i^,^+f^,^y # ^'>r ry{.., w1f t"^^' ,^:y.^G, i^'s. ''^ }I:L. ^^'â '^^E#^^ +;̂' ^ ^};-s 3^^1^#'f^s^r^s f'^i'
C^,

; ^^, ,^e E[

f
4.,._ 's^£^^^,.r n ^' to and

::^

't^^'

suct;^ssoi"S, ,. ; Rsq¥" tsio ?I)e ?",4or'€3"^ Ame3°ican

C^'^^^ Company ("T<;A Co^:^^") (a ."'!.3a3e entity ^rom Ru:@€ '€^^ ^^£^r^' '^•.rs.'^; ,. ^^`^x ^.rE''`'`<rr''Ê, :s.,^•f

,v-,i'":en ti1,- compenie5 a<e;'cged €r 1959,

A.

lr. 1968 , C:^^en^^ and ^noa Bei Sec:orfs i' ^^lbrre; ^f- •̂ ^-^ro,..k. ,^^" { < ^̂  J ^ ,^
^ a. ^a 9 rr

a3?d j^anic^ Torok, f2se „E ,/Ew<s fmx:nsfer'<.'^,d ..ha M£,intiy to vv3 s~?nd Ne;om€ KAWI^'

^?.s, . ... ..

if^ ; n̂ .. . 3^e N.€;;^m c'on^^^^^^^ the P^~op^<£°5y in ^^^^enober Fr. €C-6^ ic, De-'wf;s '^a:;d

Un6..^a '£.'^,^,.^ias. hc;; deed 8, ?EWSe (i..#"'fe excepOng

@,n,: :'^^^^vin^he i-;^ii^; ^^i ^.€g^^t^ o^r si; ^^^I^r in ,<.^<e po Y^^t }̂''y .; ^ to s^ ;^o €"• G:f . . . . . ,/ ^ 4. r^ ^1. ỳO.^:nF f 7 . . . .

.t. ..... .. . .. . ...

^^ ':ft? ?:^^̂ n £^^^ ,#';,^^^f^ fE ^s ..^d,eed, 3n;3 ^di ,.a-`z Fo`3^j'` y - t 'f£'s'^^.,!^ Pa 'i. '̂^i.^,̂ tv' ^,^ .,^?'^€ .n^`i ^' ^ a"`'^^4

(=:Der, n i '` ^ on D1;^emac^r 4 1989 v;£ -a qw^oia€m ^^ed<
,,r. h€ch €nn ^€,.Jed tine

R ew.e rt€o n C ir.su,, s e

1.; e'nn€s .he'n < 'gpan to up .. ^ _ p}°ope€':y.

%rcre^^ ^„^s i.£^^^': PlroY.?'7,"̀:^^te }b ,zw£{3,-^y 3,,..Nes af i4:< J>;.^F tks E^as in i'Sp,1d of 1995, That s.diFf£"'',.f: . ..

dk',y not con tain the Re3 rjn'u€,yon C'Iau^^k , Dennis ,?.Ny w 2G E 7acr^us of

. . . .. .
. . . i,^{': ^^s^:,S _3^^ ^ ^ s ^`<?f^ C.^^ ^_:.,+ 3lES^£ eG^ M.^^% 4.̂ :̂^ ^ ^ciL^̂̂er : ẑ 1f ^?;̂^^ /'w t a lso^^ .^ to sE c.^ s€"i3"'s ^.̂ :r' r̂ .^ ^£ } ,^:^ ^^^ rw^ ^s^^

d;^.̂  : ^^r^,.:n c^".^€"£i^.̂ :n $h.F Re.serqation Clause, Af;e^ C;p, above con-^ r--ya'.`scest D^,?nnss

i'emined' ap,.s^^^imaIely 59^^ aueN .MS V^"̂ "Flf^^^e"V;.
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The Jacs4rw3 lhwr1 -d W'l2iim in the Pt°i}s^^iy to Benjamin

x;"r`#"ks€am8d U";a same ':,o, ir;^-̀', Ordsro€"l€"€eas""3s on JkAvF 27, 20'j ",,. T;ie

G%a^.i£kstir!€< ^.r'' y:i^^^iY+3 ^'^.s^n<<./++: was. gfve22 ssubjFwV, io " ^ tf Z '^.^^"v'Lrf sti: .A3 i^} v`+.n̂'

^

.:D:"`,'+l ^ L:^i i.'

...Y.'tr^ ^^t x, ,+^,
$'cl^S.i
.....

. . . . . . . . . . ^4:4. si

S¢corw,'.. and 3,hF; {f3'.%,w1 to O%'-d£onn:`w .,.,, . . contained Vh+d Reserva ^.̂ €^' . t̂ 3 i^k ^,^ r.,rs'. ^,.;.

In k 1973, N A (^ F:j t . .4 s tC $ . l>#€3 €eE al to 5 3 s S ss: s^ ^ Pet5`fn3leu€?";

(,,rO<po£..Cet^un '.X^o€" Y; bef£ t^ f i''",..̂ ^^ ' s.^'3' r^ , ^ `'^r^€.f^'S.
d^k } ? f,^ ")4 ,

^y on E4f^^^Ci..^Yk^" 63 ^5 a? ..,,F,^=`4? in ^.,e^î^1 y^ s

197e^'. Nai:oE^^i Peif^^^urn^^^^^^^''^^^^3^^ to Am er€ ^ ^r ^n

.. .....
co€nY'YS.ny by, a i-Ccord,,zd assig:AYYiG^'^.'Y'1t nur. M^'i.y, 4 2, ,€ '0j+.,5r.

At

{ '^ ¢ the. . . . . . . . . . .

e:w,p;,"a£yan ;g lh`''; l^.?ase te3'a e. i;Ene E`stIi£"€+;Cai Y'i..^̂3its to i,!r=. S?s ;r.. ,

E4C^ Coal nef-J laos.;d the ^,A;ne€a! €"€ggh€a lss G.E. ^edk, ^,,,,cofded or1 .„ebvfsary

6, 1984 ("M4, Uws^sez: )C,....... 13eck assigneded iis Ca€"k^,^s ERe.xouz > es w

3bsaa $^^'4̂3^' ^ g `^t` ^ {.^e i,.^c..^°wV'^ +s^^ ^s€^^E^':€'^it 3si ^i ^C.3'ee e '`^ -.^J^}^i ."... ,,,+r, . `^£^CJ the ^'^'rr £̂ day> in jaT;ua;-Y... ^

.{-A ^ 980. i; fi.''. 3s;"'ie e,ri'34e7.,i, and the ,` ig3;ls f'+ov>.iS i^wt..e to NA '..,ro5:i^ by vhe 4Y.,.£ €E^:s !^' c ^ Y'w-./:

e84 £..easze. 3'3A. Coal cgaaF >.,:-^d 4:-,^ :"'s.r"̀̂ 0°•c2ne W• &Aaq€3e^ o3i July 7, 1992, and

2010, ^aEe <`s%rsE`;;^s',a,^"Z^i ^ssk^^=d ;s i^'W€"e`.^' t€'f£" , ti, .̂ '^ '^nno ^ n ^

^^ :^a£ur;e^s t^^"€e '^:^} E^'"'E?ca^° ^%€^ i"t#^,' i.-^à̂"ao c^r^`y"^.` v^x r ^
. . . ^ ^ ........ . ki e y.,a2^ ,«e"y",.1y

H^xs,f €:^^.^^^€ ^.os.^€^ty Y.^^^ ^ :,}? 2008.

On 28, 2009, North A_<^`^€-ri^;a;^ Eea,^^^ t^^€^., ^,ii^ner^:; ^.ghis 5,;`^^;^'`9

A^Gr+^.r.E.) to ^^€.t.+"1+t^n^^^^ll $4l1.^{ s •̂ tYt^ 3̂  a.SG.^I`f^.} ) M .,.S, !+'it':yS'^'.t.r.+ $.13 ."YC..kS:ti p^''YJp^+„^ E Y \%^1 hYi'Ci'2^' ^.^/i

. . . . i . " . . ^ _ -. , , ti M

} ne€'^yv, L.^. C. >es^'T 'ing %# 1 25^%^ i;Jn^'iy .E?teF"s^::.. ^.)cs3^" Fr '<g';`y t^xs%£s>"3e^^ ks,.

rr".,^̀yz̀^l^y;s£Ye$>;;s€ ^o Plaintiff Daie Pe€";n;̂,s-''yfwi"€€a o€€ a€.s'E:;,a 2,8 , 2012 ,

. : . : Y.3T 3̂'^, ^ .,,. l'^ .^̂ 2 , 1^'". .,., v- . . . . . . . . . : ..^^6
Pa.;e 4 of 25
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^r 4'^ .... ...
^ ... On 0',€ob^,'^`'r 5, 201 1 , Ohio > ^ ^,,. ,, ^^4..i^:^TJ ^^.,^}^s.'.'^'^.̂ "` ^^^s^'^^isf of

€€ w€'^^ti '^o LaP'chm ^"',,ns_, mh;dh ; sAC;€"hSt ^=pc:i^ded. On ^ 2^.€'€ .: j:

z.^
; y

€O^^ €ee pof`don Q' Ohio Buckey.,, E^^^gy s ib€.es es4 ass€^sned ^c CHK U4k-'a,

Bu.^s ,. f^,'M1.C"i i. re Ene rgy s r".`.
witĥ ^ ,^^'^_;;^:

/' 3 . ,.
aPe ,,a

E ^r:
.

. . . .. .. . .

>^;, €',^^: ,i;, , :`^;^1'i, yy3%^^ ^y^
. . . . . . . . . . .^+.i ^'w [ ^ 5 S ^ ^ t^ ^7 F

^} S (^; f { ^ 7 ,^ - S

}.G+
...t
.. ^ty ^4:.^`^ o f Ohio Bl.air"eY^.^'^.` ,̀.< S't57L^.ŝ'Fsws t. i

(

l}T { ^,^^'F 2'..^s/^%.^ wase :n io Chesr3.p<:iz'.;'k.. . . .

Ch,.,^sap>,ke Ina i^^^^^ ^^^^ a ^^^ Ii:^on of its inie€'es:. -€. tl-^« 200^"^ L.^3, se t^"^ Total :.,w;P

on 13ac;.^mbe"' 30, ^.^^.,01 'i

cui 74.^i1 5}.^Y, Y 2n. w^^;can i'4, [h'C", w+es.'T4_^-F i..C. 4,SR9 ^K...:1^ Clf 5.2 Ge ^Atn^emt F0ig{ ^ts0 . . . . .

Lwchi€^^^^^ and ^^^^ u4icr w ,--,̂n, leasing a }̂ 3orb^.^q .N.4^e ^ €w?i^^eNl Ri .4.„+`̂5z f q^^^ra :.^ ^v^.i ^. . . . . . . . . . . ¢ . _ 2 ^.%."^ . 2 ^ . . .t

Air,,frk.<6,.in by a,.S-,i^^n Q^^:,,^̀̂ €^^5t. ,^'+ ^^?^"ir ^ea •r<e is t ^ C^^k, of l:,h^'+,.^ rLr
'2
r

Sa2'°̂ i^^L.^
^.,{ ^

... ..

.t w ^ :c r.„^^.'^,.^ ^,
,^'

^ ^"? ?'£t5e,

lease €Eleres?:, ^,^.,"It;ho€;g'"3 Dale Ra::'s€^sy^'i;ar'?;r.: has a ^, ^slz royalty in the

k;,,ase, Dennis EN.:y.s ^^:•`YE^^ 59.66 acres of Me Jefitrey and ^=".l€^`st"..

f inw€: €0..^7 aues of ;he pfope,^t<f t and the ^...rf' E^^3̂ r{ka^,^.u..w .^ ^^^"M,̂ £3^ Y v `̂Y^, 20.1 7 T the; .^ °"; ^

P€, pes :,'.

^4
'y W

F"
- p

^^Y
f^

f^';?^ ' ^ d.

++.i, ^ r . ^. ^ ^. . . . . . . . .
'^i ^ „ . . . . . .. ^. ^. .

Th' s-iandaE`d t:?o;,fi^rn€ng £i:wm;"".a€'.'^ j^.,^d^',#{ss^^n. :s forF:h In ^ et;,?z.-̀̂,i'.. „ ^^`^'f^, of^

. ^.... C iti4FFC F '+s^.D^erj u ie 10 ("ir'l., `wh.:ch y .S^+.,ft t4_^S ^: "'< a.• is..^.; t
^y c .3 .f3;^ ^ a s.^^ ^" ^+.'< # tta £j l +y t3nz 3 ,?'< j ^,^

5 /-y
, ^.. ^.

'..> € 13 ^> : f 3^ ^, . t 6 i ^e nE

if the m ^'#^,.. :̀'3t ^.'^#^#` vr;Y - ^:r ^^rt ^.^#w :^°^fi'' .̂ is no s Fo^3 E€ Et ?3 d€^.̀c r:J#2^^ ^ w^ 1^" ,,,yf. % E^S,.

vs
^^

a €^fa
^ 4 . F.: ,.

^tk :c ; ; ^Ed f

. . . . S . . . ^. ^. ^. ^. ^. ^. ^. .

t E ^;^itc at ££n. .t?^ ^^^ a Ma ?, I o^ lalw.

The f^o€,}€ 5 mu^^" g€"at";i s€;;"m-na?"y if ffiu` op ,̂ p'ot>€{'t,.^^ ^.^€ y ia#ls "£o

Ta-a%e, a S,,how€ng su fficient {c) e;^taNs€s the e €slen: w' OF a€E ;^^^^nen{ io

thal parbF s C ^;;^.+^w and ':'s€^ ^.^^%^i{,3^ ^^^i^k pe ;'' v€tF ^FeaF ^^^ isE ?sE^oc? %^ ^a`Er #,

^ ^
^,^c^^ ^=e €`^^,?, 2 :1

r
,._°-c4 --,^.

^y^.

1,t Pau^e 5 of 2,a
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C'ekSte.. Corp, v. Ca.t'^`^f`` s %^ .7 i"̂ k#..,,.. +...'^°i d : '° I :.^
s" ^..'

U'^
^

i^''7^^r _ ^ f S 4,...•' 3 G.. ^'or
i." s} j'`-. € cc^

'^ '"r .
. . ^ ^.

. . . . . . . cr,. £ -^,k.,..
"^

£.'.
` F

^E.̂'"it,.; P. ^ v, . . .. : : . . ^.

G's afO ij ^.si ik vZ^wsfo{-r1 inc%s 509 ^ ..3̂,̂ ,..k ^}6..r^̂..• 3 `"A'^ k ( ^F1c>̂ # C ^^
. .. . . . ^ .:::. . :. . . . . . . .:. ^ ^^ ^..F+.a

,.t . % C`:.0^r'"'£ . . . . .

WhMn mviwtx"F€n^ a sum€€saI"y udgm^.'n:. €"€"€o:^o;'€, :f'€e :-o3•;, dmw ai^

•In ec^m' of t;^^C €^^t> €x^ ^t ^ r -:V ^^
s^

`
.,^^
£ y

f^t;i£
c,

fi`^ .s"i
E^^f.^^a

..^^peci?k fam s 'fh.:;re I;,,: a ^.^^;€ ?a.kin^ 3s^'^u^; of ^^^at..9°€p€ fa£;s for ..''a €^E^:#. t: ^€w

Co;..€£° j€wwat s"e.`€s ;€; fi^,^'r", de'ter'^-n€nxe€Eona or we&gh%£i:^-'^ $s.>rre

e;'"o ri'..:r', . kYt<#.:,ushka d,^ ec "'Pdu€`, Gi`,̀.^, s Y'£' 7 3 :. ,S.>, 574, 587 i ^966 P;hY`"<'ao k<. . : .

Gt^^,.^^^^^ Cnfy. Dqpt, o$ ^ hfidf f^^ and ^^^rflySei v;;.{ 64G F. ^d 716, 723 ^&ffi Clir,

2011 Y The Co3„€n d i s"eyw?ds °rkl^f evE^.=;€'ice fav.'".I'ir;^^^^^ to, rn£iv1n;f"t Pwlyr €31^k the

. . ^,^^' zu'ii^i 3£^% ^^i.rc;^ +.' ^'}.^.j ^ be €'eq^i^#^^ ^e 4.'s^' 4^'v.,> %f'`''si^^4,:^. . ^'^efiv}./^ fe:a" ,r. ..^'>^^ar.ks;^;"^,^"̂ 'n s {',^^ r t.s^ o^^s,f

hr c>. 53ri U.S. 133, 150^51 ^200;0^. {^um"?`.'ar'yr jufiµ-€^ ^f€efi'^ #e*?€ii s'9^3#. ^;e i^' •3,^`E^` d€s, ^`̂^e;̂

a'.k:`row ., fact is ^ ^s >€w;^ ^ s•€hai is, il^ .ih is such ",hat a f'ek ^on aµ^;^e

jury ^ou'd s°etu,.-£ < a v_ rdid ^^^ thai mr:mov€z #g pa€•Ey " Asfd'p-^sori v, Lrb%€^y Lob^,}if,^,

. ^^ l..i ^ o. L o^
.

Uk:e,242 , 248 €986t ^'a,â`4`!''tk^ t
0 5.^ 511 ;^X^^s'^?^i.^.^iC,S.% s.,,:;^i";^<cc,'45i^ ^" .^(^ $.,^h^ °L•z ,•'i:̂^q CO^4: '^3

Ci* s 20091, . . . . . . . . . . . . . . . . . . . . . . . .

. . .. .. ', f` .I', ^S ^. a>"o V /,^:.
.. . . .. . .

. . . . . . . . .. . r f^ . ^^ ,: ^S'! «^fT,., f .. i .,,% ^ ^ . . . . . . . . .

The pa^ ^s agree i; a^^ ^^^^ case cd:reo',,;s ^, s ,;^^r..ce^°, ^;; the 0_^^€^. ^"^ ^^ y. . . . . . . . , ^^r 4.i ^S^^i >i,:^ ss'; a. . . . .

. '^^^ f ^c ^•' ^^^ ^^t:f x {,,,, -^.,Y•.y' , ,^^ . ^ . ^ . .°.`£€S.^'.,:.'iX3,l iwi. rODMA Y, Ohio^i..ĵ R^..^s ^^^7^-.,c z.^^^,£Z.t>..^ § ^ w^•^=.3 ^ ..,'JS.35
.

^i ^s." r̂^f. ^s^3 3a'.^E 's..^i.,FrS^'3i"'siJ

^
m '€989, sA °c,ks,r£'n dormaEit, ^.:.w`e`£zr:^ d ,°".°"#k'^€ ^^°̂ ;' €"€ g t.^

,^,
"^o

4

k^"€^,^ F^' w,

r
..... .. s^aE ^ace iand holder by pC?.'Xc€ng a i€s̀"?^"

sii on do

^^. ^

t r^'6z€^.,t3
, `'°^'

&, s
^ '";y

t^
^

' Ino-fg''s^€^ '
t<^^£•€

sVrneoii+.` or.i:e{ ',Yi;,Y, th'cs ..^3ud£'Aue la,.d holder i"..in+.,,i h%.,'3'..,5er ... .......f

..£^"3btr €ns the w ub-sufft,^ce €€€in&raI rig ^^': ^s w ^l^`^c=t 1^^i;ie€,€% €'€£:;^:.s."^ ;':,^f ^#d'€" ( ''.:1n^:M̂ r;ŵ^ -igh'^a^ `
/ n H

'

^

^ ^^ e tq:.. r} 2--^-s , ;f--- w 16 ^ +`^'s i"'f "^M^ 4"'.,. . : : . . . . . . . . . . . . . ^ . . . . . . ^7 ^ t„!`
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'M c id^^ ^:^^ €:?^:^i'3^^s^ ^^'.t %`t^=ra s ^tx ^ c€^e^^ the ,an:nsial 3@g^€'i-.̂  f V"l`'^^-. ''^ #^"^ faya.^.

dormant for" a"'vven's.Y yea€"s• a3, `^.vhich 'iEmw' ",:2.wy ^evec''t back ^F."i Uhiw 4ar:i,t ho}dw'r. Yh'<;

r"li"^ss€'^er in ';r^^^ch the ^'n3:'€e€ al d ,•,y ^^°'^£t^`• o ^ :t '€o f.,' . ^ i changed s {̂' eisaiea3'^ Ks`^^; ^..:"€^c e

,€989 °:croon of the St^.̂ tuCe G:qdt<#e 2006 sfe<-s>^^ due to ari amesi-ima€€€ inthe

szaUte,

Und-r :€the:° Y^^^^^on of OM,,sA, a c^oc.̂  be ^^ git ^^, to run

rn;.,ni,n4 that the m;,ner,.,.. Ng; ts are acquked by : .̂^€^ uc.^y^ M ot..^:: t^^;^ '̂u i..,.t r%.,^^x than'C^ ^ Ys^c

ho:de,;. 1€ Vwe#'fs.y yee;s run i n Mch the r}g,%,s a#'a. dk-,^.?tani andi ihere i^:.s no

u"/"Fìtt3gsG.•^2Aentkj Y.wi:.clei § 5301.56(8), £hie ,,£€5'ieiL'!. ^^ghLs v'ts -i in },SL"'i Snarine,G .: :..

,wes;,.E .ryed Nf #,h^ steAute. A § 6301>5,3(3) :'^avi€x^^^ ^^^1^€<t ;^;^;la^':^: tc^€e tr ^ ^s'^^'# ty •;t?^a€'^

c-ioc^'/. E3•c- .a. i#;e o?ihe ^. €A.

SF{il.f 1 sioE' (3EDZY4it2 {.1rj•4^s C3^^ speL.}'M)y any rnmS:t.f'+.a f;./: vesting iJi ^.he, .5
,

^.. p[ij' . ...
.. ... . .. ..... . . .... ..... .. ... .

ighis in th- ^an{4 ovvne^5 a;^^ th^s. if €<o sadngs e4Jenl the y:^^^^ a"s't in 5 _) 'y ^t.4 ^i'

.'°"'m, or%"I righ::s Neld, ^s d;',.'.',^€-ned ;?bandoi fed ti,nd v: s^s au£wV's h^ti€;aNy <n ihe land

£3"mor upon the bme?"#te'ti"; year That 4iir^^s€.^E,^;' `W u4€'e:a no furthe r rs.,^^^^€^ ^`'•" ; `, ^ ^ ;he

la? €d, ct:^ne"s "w^«4 {t dr{w pi":.;`^L.d^-̂ , a V•vee . de°'€• ^`^ce period €^€^o-:,.. viY'"3{.Y^'1 a €^S`^<n£=;E ^';<^^•

sY?^vcs € 23, 1^2

^'?^",Js'deY co€^iw,̂̂ #"£"€aE'. '^..^s€t; ^;^€^s #€.ie^'est. The y`n%^` ^?^'a,:^ ,^ei"€^';;:,^ £;';;'^it"ed ^",t:^ ^,€"

^^

T,he a^`̂..0LY
{ ,̂

6 ^..;
{-y^^

F-^
4
.^£

/ /",
5".•'s that

, 4
^E:notice 4.^i' +̂ '...ib`^er' ^a''tt w3v'. i. ..^.'^. b{'s^'3^.:.^̂ the^ ^`:.:.:: . . . . 3,.z

^ ^i'^3

3£A;1e€"..::l ,`ef,3hts of r^,,;f:""'",̀ard the ;n€n^M,̂ €'a. 6gh#,s, cas. vest in :.h'Sf ^an€;3
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h z y';^e f 3t 3^de^, O? ,o R'^-t , Ci F^ ^ ^ 30 3 ,^ w^ ^~Ci^ s^{^ i.} OS'n ^C., ^c
i s„ > J ti s:.a i f F?3 f e^^'3. . . . . . . . . . . „z:

,., ^ ^ .- .^ .^r ;^ ^: '+?^,f^,^+%z ;`^^i R̂^^ v ..r.^l .

n,^ '̂ hts ^":rjIder has sixt';' davs :t) e'^^e^x^^^ a ^iaFm, W prw^ervel#re snt:^;^re^-s'i u^di -̂"i

^ rt ^
^;:^ ^;^l^=M c :.A^^i^^.^^^_i €^ e<<tif;in^^ a s> ;w .n3;^ under

i.,he dghis }'^^lder srEs --^^ ^^^^ a ^^^im to ;xeserv",

£Ff

(
^ y'^

'wYS

1

iiS^?y^5 ^^'v^

^

{S,^ ^iS S^..eJ'y a SJSYiSStij+.Ye9ys,,.;'i 5{.,ftiif72 sS%4ty days, i;Gt.^i SSS^^^eu.s. s2e1.wi

upon of the si:;`"^amw,oi:r-ssenl ;€,^ fn^' ^,̀^o^.°";^I'^ x-e^:̂"o^'^, `^^Y i,t̂ '^ sl,t.• ^i7^°3:<,^ t°̂ode

^ 5 3 ^'^`3 ^5 6>'^;^2^,a

f"he Rpau }.irx''',"s aC'^i^`^;.e is. . $. 1^:^ ^ ^iy l.
'

ti.t :̀^^
^

47^ s i.^^eC^i^. N3'.L"t.+.6 ..^'..cw
r^ i^ fi^v3:w p5.^ ^ q t 5-

^,

. . .... "^` . ... Y'^'' .̂^•./ ^ £'^;
o.3un e:d SfS.....

i•3;s case ,.zdfi'aes unde#. 15 5301 .` `^S s# 3^., `s •^^ v̂' °'3-l(vi,^as'#. `_^-^w-S£ aes.s3 rY4 ^?e3^ i

iS .J #^}^ `• ' }Ĝ the ^1 5.}
7 S }

` /,^2^.^t,=r ^...^^: l. has2a s 5^ C./^^ p b } xy, of a ^^^^^e ira€^sach; `^o^-: ih4^t ŝ ` ^ ^" ŝ e£.^ oi. . . . . . . . . . . . . . . . [ 3

Ssi the ofE1'_;e 'ofi-he co„nt""; ^"<::€:o; d^'.^fi of ^h;.', countylE^`. ^'^^^;. ^'€^ ^:'"d^; l^^F`3ds are 'lo€f'c,^^ed.,

....
i'vilk k, t.3E£; prwe.'.ng i.iv"=n,.^`3 ^ ?5^.^.^c3^i.^ s"'^};^ ^^.`

/

c.r^

e^...

al r.p ^ i^^i; ^'.,^. . . . . ^ . . . . . s{ ' '^-. ' .tii 3 _ ^^^3 ^"} .

..fi"sutle.::', of zi Utlw zo ^ i t rt^; :'s^`'€ €" 1`^'.^8 f hki? E the '_`.^OC <n C-845

and the c, t#Y3eY`aI ^^^^9hi. no . esl #£^ Zh^:.^ ?a:-'tii u,"E`iE ^:Y'S^^> 04 "Y't'vz^ ^ ov;: ,rr the

..^;lissa"^r" €..°c",,+'.̂',." b oi^"` ^ t^^^ s^e^, . (^,';r :.h^.. : O %`^̂ ",'i '.̀,^r 2^f45' 5 i ,
Y^'< c^r

of E..^'^'' %-.^7^G:'^i'si^i^ g^^e:s.^iv;^< ts^:3.r^',.3".3,^F^ 'i ^^^ . .

^Nr En :^"savt?gs 'S``°.i^^. ao'̂ v'^.^^.^c^i'^.k 8 r,<i y^5.. ^} ' `^^isi^s s the'4^'c^a.e^w ::9^^^

e:tiM9 4Fwuio3i ot tril'M" ^.^''i'OMY'b app,0as because the esti,.1V"..##o?""' ,̂ o. a lM._s-x., cs a sa€P'gs

evc,.Et and f`s.e$e 3o:"^f fi .,. tvvanty yC",w- €:iodl; began #5? ^^895 ^s. U.w w.^'^ the

............ ........ ..........
Def-'w+?d°c ot.:t ;'F`#ai':^^ no Lh '£ `.'°^^av1 c^v!µ £'d^`W^^c'^ t..9'. %^" i^^3Bt-3c; v ,^^"

;,. , ^' ^ any pat.f

The 20,iv.̂^s O°o.^i{{vv^^'", ni;54es ih:i'.t ft if^: ?he a.73ei,edEng vweray yez>> ^ date the .,a,;d

;;^''iWf}°' y b£..s noNce to `€Gne'M rlPpt::s #"3"l.".'e3". '"v:c3 1089 ODIMA, as to wt`rj`n
tihe- ^e:',£^dlhg pe's"od r.̂ "'eghs,

C-:.se'2.12 °'c-i +^7i%,^ .... ^..^. . .. .... .... . ..

.. .. . . ... . .. ... ... P4".weE,b of 25 . ^.
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'-i^^ Lp-ase, Defendants F;. '^e ^^Ei.at €.^":'^' ^'r^^3 .̂ ^ x f` .€^i'1,2 z s.^',;.1s^: ^ '"
i€<`

,'
n+",^ the''" t i'p`-,:x., C;.̂

'y
. . . . . . `^"• -^ .^", "

,;.
^ and . . .

i^...^?' s.^e^i^,'S*. %S^:gs'^'€`^: €2E 0^'3,`F•:3, U EBw^3 3^O3t^1 :ie 1€ `^:£2C^^3 b*r§^G^ C`?t^ ^/^Y^S^.

^ ... ... . 3a€n€it3C7 co€€E.e€`td ..hs'<? any S5,'^;d`ings ^".^iv^^,^,E°sy`` oc'4rur^2iL4i^^ LC^^`:;i ^:^,."Y£i::ti s„C^ the•^

t` e€y€t^,,^°; e^:^' c^^^ k, mv^a€"€i€'^g the 'weniy-yea€" PA-6od, would' not fuHg' run 's,.lntil aifte.'

ih-e 2006, amend"€"fe";is, 2006 5ae€'w 1oi`€ woE^^d tb'e' upon expi2a' 6€;'.+€ r

of yf;a8s, Plarnt,ft contend that ^^^s a^^^^, E;> ^`24^sw S^ îa^aa

9r'

i^ 3,.^ ^. ^,w' ;.S<,.^0ze rC3, e

c . ^^. .^.^.^ . .^ ^.. .. ..^^<3 4lw ral R€ whis, cvu^^ Vezt,

i€atf;€E^^ alegot iha€ ^i kast ihree d€s^bmct zypws ti"Ee too3^;^ ..^%'€^... ^

p:^."̂ c'- ^€"3at a€"a'eount t o szvinw;s 'n;:;€ ts, First, posit any con ^'ay?nce

E^ id''C:Eh<.e' by a ^..ze+F"d, thss Enck.,.d'^,,-`d ti"bet"Faser^ ,̀`ai€oEs '-'.,c-s€^.'ssi,.. is'^ ^^ ; `' ^'^.,^.^ "^^, }2..:^^^t

S€.;ch a deed •3;yr3s c^"^s:-ve-yors in €084 1989, .:,nd 2-0'E 1, Seco€"€ i , P ^.^#..€e^c;^"

,'3^r ^ an ^>^ ^ed' a.^^ ^^^^^^ro'd oi 23 cs ^ ^^' gas ^ ,zr^E . ^.i^^ase is a irc ,^sp^,^i:^n. Thi^^;:.,

; <^t€`.*i€^^ ,A ^3€I i^tE^;3.^;''z

gas rev' ŝ„-'i•i:;i ..s`, :he EPlasn^€ffs c;;3nclude, ihal because mu€ai'p6 t3§^e

'^ranwa ."',•t€ons Wolk '_,.'Aace e.:.3bo3 08s^,^'̂ i, f" `^ s:^a..̂"i €z .̂ ^.s2i f^^ f,r+..^"`^t nEat'3v^''^:. .,'3w^i yk^p̂ u. ^ ^ . . . . . . . . ' ^^.:^.€^e ^ ^^ ^.,.^ ^,. y. ^^^,,oty

S 1.€^ ; i^^ have ^ ^d£.ii. been : ^^^6v^S^S.,Loi
Se{y%. .. .. . . . ^. . . . . . . . .. ^ . . . ^. ^.

. . ^i
37^;.rE^:.̂^! <tr.L'^f ^^,^Z .fi3 ^^5^t^.^"^^ t€3a}, '-^3a""!? t '..,ft even t.. '..Fc+.n'..a" 5 e2.^2 vvhvs5 S £P....£S". S3, 3^A

yS. '
i^i^t

^ ^ . . ^ .

:

..... . . m€i wt^i.41' t,'A C4Ja^ in ti •:l'w9, and v^ihs.^in At5^1 L",,^}E'+'^^^ 'JWkB.oA,f E Fk ,t xr• t ^^y -€ +/ .

9/a. .... ...

. . . .. ... . . . a e^,^ %.+.,. f f . o ... . .

^acs,.E
-.,`

£ ^.'•:a^""^'.''^1 f..^s %:..'%.ŝ"'e i s i € the .. .

iast .. . 3 ^ . . . ^ . .. .. ...

c.v es id ^7^r'"''C^E^`;;.t, 3^ 34<<ES Lf :ey O.,',`€^3t.£ ^'3.^.^+'',r 43§

:^?€n; 'f :;^{ w^€;^"s`:s ax^l^s ma^:ic^^^'>,.' '^`eM.#:.^'°̀.^^i.' i^'3 :.^;s^:Fs i ia s in 292. 0`i e ; 3 ^^#! i^

cc31£eE'uj ihG't3 i;,^.°yne `r`' the UUc" . ^`s '^ .s` ^ 't ^ •.y ^..tf' €;^t€ 2^i ^`
r "3

^f a:'s^ ^'3.^^s^#^< ^s^ '̂-
,z,^ f s;^ .. r^^ f:.a^ €^^2€.ftc> a

2' ^
^ , a

. . . i {N:w'e,7i d,.d fiE.2e- 5.^ ''^"nsac;i'`^in u3 €da; e.t.h>'^.:r version of tsh4 OD1ViA ^ S"4+k't;^F# ^^#.e ^r`„`;i î
sf .. . ^. . ^. . ^. . ^. ^. ^. •

. ..... ... .. .. ... .. . ... . ^^3^j .. ... ....

Cla£:s ilo. 2, E2-- .,v ; ;t P
age 9 ofE 25
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DefeSlida:;s argue that even ii k-.5`$e E984 1..eas'' £'^ a i:F`^l {^ the
^

3
;

. . . . . . . . . . . . . . . " . . . 'L2.. L::.^ ^G.as^.

^ ^ fi.^. g }^^. ^' rC'^,^.^s^c^,{i^£V^ ^€ E s ^i^C3^^t f^fiA ;.} Ee '^"^:?_SS.i eE.%^^ .,^s^^ s i3^e'^^.: start of t:.e

'w11icfE &,,,s.̀^i(f#aflf..`.atly tu!`sf `6i.steci t se MimL r:'i ^^^'^ ts i ^ ^ f s ^^ '. . . . . . . . . . . . . . . . . ^ti^^
t
o ,,.,^4i F s...Sr..'^`, £ts m

bek,,re th;^ 2006

,en [h€s #A ver::xty case, the c o4in nuat apQj the ,iu:.;;lla€,^iv'e 1aw of 'omm

staie, 61e JRR. Go, ,4 304 ^ ;..i^k.c ;f.t E 6 ss 4^%^^ ``^`^:^` { `^-'r, s^'^..y64 , ^Fi€^`' c a^fy ws£€.` r?u;rt

%^`s bound' 's."fy t<te dec€r : os:s.a o4 :.z te s"'aEe'-:z h€^.̂".̀ #"' 'si c";w€ t. Pa:nr:^n.;io1' ^4 Ss.e^-;

Mar MA Ins . C'4i, ^.^i5+? "" &l 447, 150 {69C Ch.. 20091 E^s,he i ligk €e-.at ;,.rSw4; . . ^^ ^ .

.. .. has .£4.it dnec£€k', G^<ii ^',,^re sL^.^:...,Et}^^":; y^" `^ 2 I'^Sn7^TS,',. . rWvs,t/^ ( r :f-t. . . F^ ^ . £ _ aCr
/y

€^f ^.J . 2- hoLh{-. ^. . . . . .

3 €izh' -i C^;^y^ ^''^or.s'ld €es ^: ve i^ €^ nia tte ^ >dr^,n ẑ^C ;^^>

^. ^. . ^. ^... ^^ &-},£.Jmi<^^^+,io t. ,^o,`Jp, 54 , 4 F . 3?6 i18, 62-4' `6t€i Cr. 2008) fn thC'.^', case, the .. ^ ^^. ^ .. ^ ^. ^.

cleci"a€or"Es of it3,'""̂. ^tatE a ?r"^^urnadmie a;;^pel3u -µ =^r^,'s, are

un;Pm^ i'^ e-^'e €s a >J,,rorg ^^Fdsu^^^-"#r3 :'^^^ >. the ^3ka<e's Li: ;h'e: f co;.€r^: Would re^r.'€.€a

w'€fl^e^^~,':"£1 msWC., sd.

Th^ 00,Ad€A do^ s :£o. de<ne Ma^'.'£em€ thec£^

.. . . . . . . 0;,€o
"f .lHe Act (uDvi..E X) u35,.̂ ^}n e+,''̂7 hf 3ks trc^ ^E, r #'r€z€'^^^'^:

',^.
..sr̀.

^Ya€ <,^a 4ion ;£^€e "'o any ; €^^teres: Fr^ la^^€ : €; F ;^^;di3 €g x} ^ ^ ^ 4^J^'^ r''..a ..7 ^^ SG-

Uc.;:-' by aa,v ^".^e^",^, ., by a€^^^w a;x:€gr!eds. g^^' ^;^€^^t^r°, exe^,,c.^^oe+`^t^.^F^

s3w ...r M.
(S a„ 'L-

.,ci.'il. s.>. .y.f,o.;?t:. ,'-,''^",̂s s„"î^,""`ed, ir d2,"';.xee of any ^ 'ur'( ^>..^..,^ ,c'i. ^;3 3.f#f^ ;r .
. ^. ^ . ^ . . . ^. . ^. ^. ^. . . . ^. . . r'^^'

,.^'S, r'E^.'f . . . . ^.

deed, qu3l .,-agf deed, os rn^or^gp^^;.'.s' ^.^^"":^o R;z:. ^`^od^ :l,.., § s^ ^; 3o#..€gh

the O'MTA defm,t€?;>n, of a'C;>:^e hrxns%'"scion is b?"^al ffoE` our pu€'poa'u-t; it t^"> #,iF;.i^,.-'d by

the F.^tar£w.uap>,'', '4rG ahe, Ol.j:`',ifA, i!i%^h.c}.3 6#ioy i.E* rn..3ti°r.. 523 ',i:`̂ `^ ...

. ^. ^. . .. i

a

sr. . .4_ . . ^ ^ y. . .. .. . .. ^. . . ^. ^ . .. . . . . .

^F ^ :^: ,
1 2^--^;,^r: ^ 6,.a Page 10 o- 25
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s;ib}e^.,t rf the €tl^ ^^ E^" ,^: de"' fa: the t€t,e °£o L:.€afi af F£^^ :3 a,

, ^saMn^^:^ ^;°^e: ;. Ohio Rev, Co^e § ^.f.ct^^^;r v^wr;^r£^i< of ts :^
,

^DF,AA h•spet:,.ifi^assy :aial'^3 whtAhet` any aE."ge^'°.^: by PE i€"641^^

qua Hh'<„';^ as at ..c;v=n^s e''1i !€'.^,. We Court ^^^^e<`xsf;'2. in ^ 1€=,

A. YX i ;,Gsell3,}^^ a ^ s not r _ tx^t^# ic^,... k
r

ln:.et ^ ^;' l^'#a^^ ^^ie- ------•-- ... ......-•••••....^.....^...-•-••...........^

^'^la€#.€.?M3 m€;' "eav.iy o€"; :. Nc#"i€son County Connmo:"# €"^^e;@,s C43u€'^s

d d '; :€a;or f;}- tha, prw prjsi:^On ,^ rew ;_^^at^^^ ^^ause in a d.^ed io a s ^r^{ ce^

ssais i.^à a under the OM'riA. D# .̀^ii `ol #,r`, ^ro kiz,y°; No, CV€°£ ..2t^11#-

OWN (Piezri.^̀ ''.c'sr. C.F. 00. 2'' s̀t 2^>^?12l (€.s'r3k'epoi"€.ea;.., w€led .'y PEaE€Ex'sil^snt E;...F? No.

... .i: 5: $irec;'.,;.' ffia >.f^^€J^^ '̂...^ have S1dRa£ed €'.,,F̂',^s.e'et Seventh 'D-suiictr . . .. .

,f '^P^. €Q•'i p `,.
R^
r'̂ }^ /' 0'S s^

i6 l. { ' $egi:`. f`à ^'4 f̂ s^.

( . . .

. . . ,^c.S€.., ^{? 3" £'9C6 S :.^ ^ . '^./^'^is..,,S3Y,: #,f^ E.^ ^ -,,r do.̂,.•':'^'^T if< 21013....

. . . . "^' ^ . .. •5^ 'v^ i L 4..$ 7 'r^/^.Y^.^^ ^^' ^;^

^ [

3 F^^ - hf i ^ ^..5 v.

^,^',
. . .

j ^ '^: , ^ ^''^. S^̂  2013 }^;s .. ^' ^ 'vf

t-

^ Z
^^ yj, ^ t+

\ii

.Y ;:

f̂ ^ , E.f'^'3..,^3. k.d̂^^#.^^.. 23, ?is. . . . . . . . . . > d Li "t:^t .^i..t kf^. . . . .

d1s€,,.uss€{tg sla; ca€"@,tf°,'s;sE^e^ ^h^, "sutled of to iMe 0;a &-w£','^th

D':;sts kd^ found s.ha 'i there €s no Ss ^t-uz^.s^^"'b^ „^.^ 5 ;efi^ ^C'#¢'r ^-..^, s. o;
'

^?v^,^:..` '^ thc, ^the ^;• ^;̂ 1 ^" "°.."x,^ '^`i^;"s^r ; by..^^^̂ ^:€.F > . ,

`^.̀°-.̂'utlec#; oT: and thus v f' ŝ'wded ^, e their of d"naF^' s'od"

"Tiie co f.mon i,i `iwa "".3Ubied €s[.] `.opli; of €€-#t'^z''°F'K's^^ ^z

. .. prinnaruf theme or bC'.d:;€.` £or VVabs;.eCs 3, s^'£3'''vy;, N-ve€.r.wide ........

Un >em.ty DIci#ona °! 11 :i 1984). Under tf -'.^ ^^efi;"€s'.at.z;' ^'Ns mt€:y;:ai
..'s yf.': no¢ the "^"^''a^Uk4'.ucl ..^.^ ^S ;.E^{. `? 3̂^L^'f^àse^.rt t€£^i^, E''- €̂^:='"^re. ^ ^ r ^• yr^^ ^.a.l.; ;E+^

of Vh... 16i^% 4.°ana&z;,s£€o;'', ,s €:' #:? sa?„ of surta^.'. e £^€g)Ns. W;"#i;e tF'€w
f ^}M51 . . . . . . . . .^^.^'uv^.i .^^ ^5:';'^ ^31'Cn^:,itk^E ^.#^ i ^-.^,^€. ga^•2 `t.ha.„` ;i^,%i C, t,S.j.3w. ea d

t' a€:s£er E£=.ose dghts, In u. de€ for ::he m€# ^ral €nteres° ic be, the
an31 the 3..7,3e ^i^i,ii^sC^'vc'^.^5:£ the grantor ^f.'^„€°i #,i^^' ci.sk^`si^^`€ ,^, t£}''^,.; ..€3t£^ ,>.«:rC w€'. . . . . . . . . . „ . .

. . . . . . . p'ti.,t:.d€unig M`.^'+'.#. in€ :."rest. 3 teS e the #.n$4 5ef .3".̀> `+f5t...^..`. 4.: 'c w''w t
F"` . . . .

. ... .. .. . . ..... ^F ^ :^r

^wUY P14I:€s and IDe,,-e;ida4i:S h,. ^=c? {€s.^V#ed the of 3l;hd'; DIst€'€Gc,'^ ^eds%oi. ^c'. a

no3;ic.,' of

t.,.;,55-.^ie No. #. 2_"f.',<.,'^9'16 .. . . .. . . . . . . . . Page I I ,3f 25
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. . . . . . ^onv£'iy' .̂-'i^d i.t€ re3.aini1d by . , .. the pai 3.y 4.hG_t sr^id ,Jhs:.` pmi.=ar^'^;t'. 4o . . . .

^^^^is^^i>^^%^^^_ . ^. . . . . . . .. .. .. .. . . . . . . ^ . . ^. ^.

Therofore, we dd#`z tt``s a# cowt`^ ^ ^ndi€s-i ?<'$ t: #al tik'j and gas

3nte res' ,̂..,, the t x s€hs^^^^t 0f^ th"e 2009 i tIe '.;rr,y€"l:.^cact!o:':. Inst;:c'sd wet u

. . . . . +,3^%eci^^3'v^^^.3ly £{€?',.`. . A^ fC.' Ê5 ^:^Y^^y i^jw•^ w 5.;oG, >.he ts4.'4?jr..: t '...%5i• &i'..^i 2009

^^anw^chor F,

Altt c^u .y/f:^h U"i:^w Coun ^s on1`;` ^^ou^^d b S
5 { f y'̂ o{ ^.^'^u "'+.a' ^w,

^ $
:..^^^F f^f

^
^
^ ^ r

S ^
y^$,i^^"?

F€4i t..tv' f'3 ..F^>./L,..f ws . . . .

Drj^dd .' -3e:"'ny ^'w^i'€^^!'..^ri^i°^.i^.`^£'` t;"'^, ^"':sp°:^"I^.,"' .'^^'u^./jf^^r^%y„",`^^` %o'^ d °. s 4.^.''.`` e '^<^.i-' ŝ;. ^:

any Oh€ir appeals co€Mr! t..X?'i ..;s^ ^ spf^cMc ?ss-up- ^P:.is^")C's€3%^^ ^^ ^cund,

^.. ^ . 'f"nuss thj',`S {.£,.„cis€ont frorn the sG.,r€u coud'{ly as t€^^ pz^..,̂"isenE ( C'^^ ftd"3y isyit^^^ly..... ..... ..

p::r sueZs`:'ife, and 11 5 .'arm€ $i.s dhe -.5an'Ew' 3"eswii. €n i} ai s cas':,^.

The ,subjeN;^ of iiie, {^esdz which con`t,a@:"i^^^"; the .'3as.^r t1on

. . . . . . . i.d#..i;face iaF fe" F i'5.:; ihC:i ?^`GGA%'w# ^c :"€g'Mti3, Fn ^E €os'w deeds, €Jh^+.r ^f^'tR,4f'3.^'^ ';^^^£€'w^•:^5^ .^,D^£ai.}.̂ i'^' . . . . ^ . . . . .

,

:.^'i^;!:?F ^ated to #5€"€"#.li th^ p€x,-Iio€°€s d? '€he c^".3L€td be e".'€ z^ ? ^. 0 Le.: E^4^^.,

=Wded €^a ;f;£>€er; r::;ad :#< this :maknner5 €I €s ciea# , ^a^ ^cat i€'€

Reserva"Jon cl^.^u^^'e ssough' to a^-.c5udi': ffie €`fsEti ,'"Yi's Rights .`•^^ing a s5e

t€'ansor.,'iiit€E.

{^ ^ t,
^. ^ ?'^t-..^'^^,,.^3^^^,Yt tily^. s^,;oi^,^'`.̂"'.^^^ii^ n'yC^"° of deeds' i €^, 5,`^."{.^..e :r'i"., v^^i`.^:i'^^^€;^

wd:°.^f e s vA t.Ve ,€"s €"'^sac`t;.#a€"€s ih%,ia mzxas ied thF a.`???r;nm4".l-t e";..3' cl+.^suE'4 under ei;i #e" #.f'£a

. ... . ....at4' tWo 21G^^^-. v ,i s^^i .. . ..... . . .....
Fa'^^ 12 Q# 25
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EA. }l 'iliE^ ^3^H ^ G^"^ ^.d'^^ c) ^ €£ .'a^ >:^o€"" ^rt rr ... .. ^ xw Q€.<^^^1^-^^ ^ .,.^....

ywo£:Q? r^ca€"dti";d, ^'̀''#a€ni^.rfai fw0fi`^^orgiend that the e^ypf1µ3ion of i' :' 1934 Lease

€n 19s.3'^,°^ also f3^ ,:.s"€^t'r,,̀'^e as a £I ^î^ ,C^'i,,. lSL̀, t,^[^^s theL^^'..r-
^ s

^i,t;a

.
1k S

.
^

tlri.' record

^ .^^

o f ^... . ^" S35^
the V;f'.^.

198;9 ff tl z'`,'^ ex,a^r^,^ ;^^or, o. :TE e I 98:. ^.. 'fn "', 989 ''aQac.''k^^ a tit:e
. . . . . .

t;"anwaci;i^`.3n. ?,s en the ^iodk €`esna3^ed ;n 5989; rxne"# m's.w€"a-,sz !n 'ihe

.. . . . . . mmY,"ofal righis '^;^'+<,8r.f .^^ ^^o ^ h^'i'^?r ^,^€^^

z

: .^J'0;c3^^r ^.^ia'a^ 43 ^e

... rS{ i.... j-r {';^ ^*~^

4'^"i'̂. . . . . . . . . ^.,i . . . . ^

^

^^.5^ '^,7't.}'f^z'JS. s.^..^^t ^. ^.,.^,^. A.. . . .

Rthi€iIi,€=s ^{'ef"ef:^^€'e r,:"pe tt"€a; "c`_t lhe £;c,'•rHest tie woWd R..u-4"3 €€'^

2009, and because Def,n^^^^^s d^^ ^oI g€v; nrUoe, as roqu€roA by ;he % M3

OD,E4iA, tne i?iitne^ai RigE-is £>i3€.,#l"F not ha51e vested i a^

?.:^fend^,.̂ €€ts conieI^d `hac a l:':asr' is not ri drw^r,. .^.f<ti.^#,.r-`^c, "'"l^r ^^^^. 'gd^„s

.. . .. o5i5iJ,e".,5 fZSim :hp 'DA}{TACs Hsi 25: e5/Sume;4K'.detif Uf,•..'u ^, c^air.i.,
^^r-

,3 and ?'^ ^d1 f` ^C'^,s: 3 on ^ l,s., ^£'• ^5. N;,^i'` 3

vt.otld cause €" ;dund;-.. €,°',.^€es :n the 00:aAs-a, D ^^end an'^s ae': <:3 a>`gue that even if the

cmpVaUon of a ?earse, ts a f%^^e tonk ^^cUon ; the aN^,3...^y^^.^n i^. not a z3. .̂;ie<€ ^z^-L .£ ^. ^. €€_;

t::°ans..:.cbo€"; u€":€..e€" fh^;, 0^.^i>^'A wo co:"€si3fu'€e a sa?s'!n^^^ event because the ^';^.;^^^a^^o`}^^

WE,..r°t 0304 rem- d^,^",,d,

. . . . . .. . . . . . . . . . . . . . . . .

£:53.'s.f £ : G £..3E # and D e>e".ndan^£7 ar .̀,.`u' ,hCt ;,.' ì3^^'P'f:e Z^ ^^,_'S ...3ea of^ # ^.,,1i ^-. .,^r`. . . . - ^..^ '^3 . . .

decEs3ons "^L^PPW ^heir posilion. . . . . . . . . . . . .. .. . . .. . . . .. .. ..

f

clr",fss iq+: 1; 6l,.. :,...91 6 Pa s "s„ of 25
;^
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'I w<tr ft Etor^ 3^E^Y;. ^^"rQ1^n €'de;' , -RascxNf 'L ..Q€zesttii#

D/s3'ndants a;"£.,3#.:ka that the o'^rthe Oi%^^TA €tdicates '£¢ :^t a lµ=c.^s£; E:"-,

€":ot ro tsVEa tras ^sact€oY? bpa^aus `̂ ft is no x 'lr # ,^̂ .^-t^de,, f̂ : ^`^ . ; i € x ^e l€.^a:, f3, ff'^c^y #:l'3w w 4aiu''^

Mt

a,'"i is'UiE .̂^i

^^^in^REs mam€"t that th£,^̀-° ^^ ng#., c_'{,^e cof the (Dhr€Tf-`'a :'doe•:z n€:?i: pus p '̂"'.sri tc, give a

^o.r`,p^ete oE" e;;clus@`:ie i?si of every pos^iblt? type of --iilk iE'"^^^^ad.-JoE"E.' P, Resf,. • 7>

ECF No, 46. Thy;' C jur^ /p^^^ ^^

Deb;;€€daz3€:s argue _37a'! 'Ihs ^ the Ohio in^et'€ded .wr,-sn w4il and

gas ^^ as^ to cqcNati ,as a 3ftfe i€^'i`.f^t` a^r ^'Z^^rJd 5 ^^'E .^.s ,Y}3.,^rp..t,s^,^"^'f'',^s oz^.̂ '€ ..%£t{^`, P<E-^cw. t^ ^' ^^ ^S i , $G,;''v

hov,'io do ^c^----by E?"`€;oi-`pom -iinv,^ such ;^?ngk.^^ga, €nx^".^ ^I:nae'^^^^iute " D: ^^^^ly I €

€:^^^ itco. ;^8. Wha€e€his may b.., true, the ie:^^ ^^^;,,'w^ ^ also knew how .̂ o e,:^^^ £ "f- ^^,a ^ly

01;I"^^r tra?^^addf32?L: ih;' cl>>iit^ifiw and ^^^s-e not tfi do so. €4he

dk c€nM43n of in We tPanse?c:;ion i°°! § 15301:474;"t Mwovidi^s a, non-er4^^^ust€'tie 5u3 of

:: #a'^ is ^ t^€ sidsuE wd a i(^^e t?"a^°;sa w€io€'€, The 'tv€^r^ }'^nclu^^^^'€^:> {",'€e^;€:s i: :.^a '^or

. . .. etc3us:4dvs anr% .^3.^'he^ui'-53€si.£;d han;;aGons may q€.taVvas 14flLr T3€3s..... . . ... ..

^^s
',^eh. .kiwr'd E-' .̂°s also f'7f-o24s ..f£ 4a; £„^G`Fi€if ûa' y ŝ  ^ k; ^; r; a t' { l > ie.^ t i^E.. ... .

r^ f^:'^.,J^L.,.^s..^. . aa ..>3xs^'c ^ ..;^^i3^' to ^r s3^^E3 ,,'s4
..^ _ . ...

^anw. Ohio 3M vv. Ccde $^ 5-301 A,'(F{ £se:-nph^^^^ ^ ^^dvd, Def;;ndents w J
. . ... . . . £^E^r:-.^^4^ e^,

wo,uld ^equim E3?e Court to ^andeE" the €,^%otd "intirud;ng" sN€.:,a:"`fiu-.sus €r., i$"€'a

... . . . The O73t z2, r.i.-er0,KI£^{"L is nom '"'^wxh..wus^bssl%;', TbuC^' .adu{'e ^'.^.'€% incE£,;df` wn' 0:i Lbnd i ^^ . . .. . . . . . . . . . . . ^'"'' . . .

. ^i. +;^.. F .. . . . . . . . . . .
.,++^,ku€^£::a may ^`:{,3; det;-,,?e '^'^^.. €nsod ,^^̂ ^sat 'e^.. . .. .f; ^ ^s ' when a

:ai^.dtuEe. CAn£.- i.: 01"sio &,.%reasf }€^^'^^^^r W#4,^^:^^ .̂ 5._ ^s ^,E .,^'.d 77, ^^,+..s'^,,.a 1991. ^

^^^^^No, 2;12---cvw-^16 Page 14 of 25
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;^^^^ in We Asx does nca'€ rm,'er, an oO and cgas ;ease is :tolt a fitte a }"'s^, f r#

wnd..,^ :S^'̂ e 0f''i''.,#_.A . . . . . . . . . . . . . . . . . . . . . .

De3e''dan°s €}ei•;.! ssru#ue Ess^^ ihes fc^iiguage cl Hie COD'-:a^ ^eq£,^ire;, a finding

£.s"";c`t anL ot^a# Fd gas 2!i^se3M,Y not a ^. St :+'St^+.^5.^'..C^5~s,
ys C^ ^:S{^+ ^i y^,

< £ tii l...,
4^ Seft

C.^

^,'_

ie j"1^^^'+ `^^.A^^^s s,
}''y f'S "^^^ . . . . .

^.,J' ^,.%t^^C:df, 2: kts

3+e3yoY'£ 5301,^^,^i`tl(3.i }{lc^^}^£..̂ ')< ^,xS ^EEc3"^ a ,S^#'^ i ^^..^^ rz`5.^^ s i .£̂ t^̂ a'^`"ir^ t fa.f..1
r, '

'#^o a^`.^'
,

^".̀'^'^l$ . Lo t̂̂ '^

; < .....

fi , , su^ Ee

c£M o t;^:;er 5 u:'3ffi:n the i'asi j#'wenay3 one 0^ o.'`.^'... ^^^iow€ng hasass^

}rj^w.,m,ed: ia^^s been ao-iua^ ,w%€"o€^uclk-m o€` f ,^ ^rx z,>"^ ^^y :.ho

hiFf+.^
j

er froni R?s
^, ^a:,.{ y; j y^ L2 Yy;

. ... . ^ .1.4,3.^a5 ^r'if?f ff^t^^'1^.^i^^iiYw€s^d 5.^.^y^ .`vs^k^
•^^s

+^.w 6:

y

^.,f "£^Ct^s^i^^^^:^f ^t'F

g^

e !Yl^Siwra;"

^u'^s^c^j `i' or i^ a, mine a po£l^on of '^;ohi^'.^:i is ^^cw,'w^ be;`i^";^z:th 1`..'t,̂ ` lands,

or, €'sl <: f'e; ;'ase, O? OH or gas, k,f'sn"£ 5^ s ^ ^ ole^, #^`t Es';cl£.^t,s '^-{'_`f b >d in Ur€i€

op ^^ ." ^Fr^^_ ..^i^^,^'._^, § ^ (
, ^

^F^E^^. Ohio rf ^ '=^ ^: ,,^.^^^F,k3^.^i:5^+i^'•. ^Mf;€;is^^.^'̂ s.^i e'^;^5£.^4,^d){€."t` ¢. .

stzi €dan^,^'̂  contend that I af"t 61 and ^.;e..̀ ^,- ler;.;sa is its..,"€ a Jfle im,a^'do; €, the

tti?1S,am`41'^ yi,^,^i^s„xi' O.s,ik, ih>^.G'.,3Gf.,^ ^'-^Erei',cdy b e gM 7e,^^ , ^^sS' s G,'"^ €'^ r̂^ ;^i <^f.^t t .
x,. .. / . . ..

, .;^, c^'€^,_G, under

... zeiAse.. 41 other it;`o0 ,fs, the clause y3o3^ ^Fm^s covered bya i'r'v`ase to flh^;.;'.

r`8i;"`^,i'Si iY',Eeres'£ is au`.bjecV+ irOWd ien;>em-'?^ sb,spe':Iv^.cL": becz^u.'z.s:M't3tiP'^^ t"? "f°a+.,:^

^fymer^ ^s €^,..7^,^,:ct€^t^€ under ' ^.a:G^ or
. . .

production
€-i•e-,^^s^

be `ese3, s:3erC^ly iby emac€,#t.r<?"^ 'is4a o?' and gas 's'ease,

%'s£^q--u^'. tha:. i+,.i'?£^''s `^E^^Fl:`#.E^^$^`3s u:r€u^.,,^ az:^ i £is,..J^.:^i``^ a%,.^ ^`. . . . . . . . . . . . ^'. . . . ,: , s.^ ;

tr%-, 3a:'a-se C<-: a ;,hi#.i tra£eoai,i.i#..hn t:Fi'n S^V';.^a^a3,e£^'z 'r^i"'3:i c^'t ^-.s^^^^%"'̂„'"`^'iG, ^^^'^##:s' oY^w?^^?^' to` s ^'

resi::^rlt" the N?een::"';...Year c:oWk, For ^;^^Ep €3^f ' c ',Sc,^''s;"^g a in ^€^^5 -wrju:d ^.:;^ ^^^'°`^"

h^ F;$;^ y;aar cbck in 1 OBEt toa p-°od t.<c,I;;n uE`.^',^u^';£€^, in # 989 >>isrjuld

£^ska€t the ?wert'£y-"yeas c:€ock in # ihe€ to<'^.̂ _ R%>.1n^^^^ ^ortwE"^ds n^"1 ps^'-C, of '^..

Case tQo. 2,12-, ^^16 ^^,
F:^^

g;; 1 5 cd
^,,..
^^
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? v auped"^wo€,us if a ^ea.ae ;s a ::ransa^.:t#^.^n,. i^iF-3niffi3,^'s su€'a';'`',,€" powit thai'€

3;'>enmi£: v,!o<xl.^'r^.' not s:8€e, a ^^^"' !t^`"-^. `cr'r'u€^t^,^. ,̂^ ^.

becfwse #fi y>v ^^ ., ^ makta a:^^UA p. o6ucfio€ t u: }der- ^^^ permit ^^^^^lewan€c But. . .. . . . .. .. . ........

r" ta.>e:*%€ng; a drii€_ng perrr..:. s a saving:^ ^^^en:' mde,- §

D.,,^bndant,' arg^"7cn^ ;s fl;^vved. Miaint€ffs, argue the same ^eaMonsnq also

^s^s > ^. ^. ^. ^.. . . . . . ^. . l«;"f£^.,w`,;^` to ^+ n. °^L'X`^'{M^`'^.'Y-,^'h3 ,# ^., 3 : ^£̂^3 a ^:^.°^zi''^4..'`'f^'Ec^; p? of b̂ 4 i^, , t <>ri^,se^3^' "' a ^..^i^ ^^c t"%^m.^r.^...^s.^s`̂3';'#_ , ^ ' ^`

^ }

'j

^

^ 1CS„r^̂ i t

C(+ } /]

, €" t5^'w^€

>S^'^^ t r

'J • ti,.3 4i^`i.,̂rv^ 2^-yg ^5" ^Y ^t^i{:r^i G f r.Y
^ nl.l^ y, .̂: s

:{-.r:^Sw

} [ 2 y} z ^s 5 .. . ..

. . . . . . .
,..r ^ '^' k'.5^ i 3X # ',.^E e

"
'./'... S..Yy s 'C_'.P{ 3 ^^.^i2 G S.",Gn^^ ^.^Snr"^dSf^.r^53w'^'S R ^Jy $'.i 3:.3' . . . . . .

tLSi^a C-,vx€€'teb"`r^l h£i^^^ ^wouk"S be €^ra;evan )^ " so the a (^^s. , ^^^ ^ ^ '.^ Y^, ' i•^,
.. ,

b:;; savings. . .. .. .. . . . . . .. ^4+tiX^a^'v ^ tl...,,..r F f^G.F^ F.., . . . .

:"'ve,
h .., . . . ^ .

E'4^?`#E.. z-^. +^^,^Y'. f%

ar; ECt o, 43 . A co€?-+feyanr^e ^s wf M^ e ^F ^ ^, ^S' ^£ ^•^ Uf Y^"'^;r^f... ..r

5301 .6(Bx3xa
) ^

14ct i^art of s;h.; s%atu'ia would be re€`5da8"ed by f{nd3a s^'^" tiia' cas # r+ €^.<#^

. . . . . .
and`^^;^^ g..; .9 lease is > w ,..c I^'^^"#;.^t^ a5--s°'^3u:€^4n. ?. . . 0a. w ^'..ati u nu° ^' ^ ^w^ ^^ ^^ .^ ^N ffî ^ ':^€xs ' ,^.:̂ , ^`,^ ^^"ii^4fi ori 3^.,,FS 't^ ..^f ^t t"-..^̂"''̂ . . . . .

fo^lom4:`€gs" sa vings ngvents re"z2tahs the MnW ysrxr clock, Rf--' v. Code

... ....
. . ^.. ^' 530^.AS(B)(3) (^.:'."mph&-:^kv) aLfded). This necesi!',iffly m^".iams ih¢::%#, E.he Ohio

r F^..4€e4„4 thF...'^.{. a9.antW c''^^.'^uad ha^.^`^ <x Ci# ^.!.fC %',-..<.^t^,2s1^` L-Fi- in. ..... . ( . . f .>^.^. s '^..# . . .

succession # Eand tnadge clea r ihat z;hecot -nb€€ tat€oi ^..^'^f , or 'f̂'czu: I ^" , d'.f^'v,^£^^^CSE
}

. . . . . . . . . . . . . . u: #;,r^ ";w E^^ € E: . . .

^^ve;"'sts ?locli resel the bm fAy"y'cm- ci£:4ck,.. For examplef a 25 As

gas ^ease €:<;.;^^ be, 3 ecoE"dad ir. 198..^s. That . `<.^ i.w'^.% st^i^ r^ the .r.'<"l;:.i^,;;', ?,.. . " ^^.

^" t. ^t^•^' ^' ^^`^"^3•
7t ^ ^ .. .. ^. ^.. . .%%^£^.^y ^c}Y:6 ,^5, itfi...F^t^x' ^i.6^Y ^F^ ^,^e3^}^. 4 ..'ef^'t`,., €^}5 !2s,i

..t

. . . ^.5, . ^. . . . . . . . i t..,v-o3=
3 S ^^, ^ 3.- is.v. ^lYb"4'^',̂i ^y ^si61^S

clock %3^uk? re starz and,. i'; . . ^^ .20 " 5,

5""u> ..hcry altE iou^` ^€3 a;i ^a"̂
"^pE€i a? €o^ € fo

r p
a ^.^ y

.[^^
^° 3{ , ^,^ q y°^,'v.5^.^ifg¢ &. isy ^. ^L.C ^l,k'b_ 5^€^ event^ . . ^ . . . ^ . . . . ^

^ 3 ^s ^.." "w^4^S;.^'r̂A,:k.+Y"r
. . . . . . . . . . ^

lincie3 § 53D"€ .S0F i`XSXdL Ss;: l does not €'ende;' ^h^', j" ,Cì "^ €, ,^ °^,`a #^.€c^•? .o^..'•a^cr^a^£ ^̀.<^€.^;:€^ a

Y.Y
^'"^ .

tf ^,a
.. ^SYt

^.
^ ^ . . . .. . P

age

... .. ^. ^ .
' ^'F^^s. i. ^ "`utis^....

J
^1

f. . . . . . . . . . . .

^^^ i
' ^ ^
^f w<

;
^
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e'f,r,.' ,̂.I£ s'.E?o"k,''wh a ^.Ya.^frr:R `'a` i"fx..."'quir,ad C.̀^S-N̂'.;fo,"er,

45^ }v^̂µ`i.s...^

•^

p m€x,`c;lo41 -•;a?,t^;?^:e ^€^:s^:"F.^. u^:d e^' ,,,^^..^,} R:^;tin"s^`'.ŝ Code ^^c^'`^. ^b^ . . '^. ^ . . ^i . . . ^,,, "w ,-^o3a. ^.,,. o%:; d,3V'Ge ^. ^. . . . .

^
in b i;Pw' Revyi:ed Cod%w ŝ  5301 M ^CSB ?';3 ^^̂ +,v"oE E .,c{' 4 ?".^'G^^,̂  ^'F,F° ''^,,:fi'^^ s'^ 'q^.,.^^^erflu^^b^,^. ... .. . . ^ ..^ s^ t. c.. ,s

^^^end^r ,q& s;a'^^^wy cons^4;,^^^ion a,g,urnent i?s.

. . . . t .... , . . .. . . .. ..
y ^^' .

ft.i i+°: . ...... . .... !`^- ^+.r:Ei u ri. "4.,^^C^"^ ^^..1`^e ^f ^^ fLo'^w^,a^,so`'a ^;`c^ t ^•,:... -^.. -- .......^.^•... .
^

^.-.. .... ,m- ..,...W............^ ...... ......... . •^- ---............___......

^------ .-^^.^- . •---.....

As noted above, the de:inK':.,n `#^^ t^he 0P,yV'A fow a n"fle ..4^ansacton €^.M broac!

and 3cia:iud^,'^^ an aE"^>.^','^:'€^^^:^ bt?^^: l€,^ any i^''st ^;s`re,`
^,
ak

5. i ` ^'î €?;^` Re^1.^%^ , ^ ^'^ 9"cr^^
a ^j

^ ., ,

(Dade jj 5^,.̂ tii £ .'o-7s,jt" k `eEn};fc'3'^'„s'sis ad^ •̀od}. Dot€', an£f D^..<"^^`'•'"'E^f^ ^i £< . , ci^^ ^^

Supr;'fn°, 'xau,i. Cs# Ohib:#ec-}a€o'i^ to su;:3'"%n^'^ i^f^^^'>E^^e€' i^ita €ax^'c^€^,'o;"3 or e'°'' "^'^f^; s:-^^`^ ^^on

oF an o€€ aC ^ ga£= ^eu w_. consW;^ Ea N4e Pla€n'.ffis, a^^r,^.'ie "h.^t an ^^^i. . . ... ....... ... .... . . . .. . . w

;;^ ; cE Y creates a We s;m^"".^':.e r nd gzv";s the k',`sc- o::snarsh1,.̂,̀t

f_r` the oiI and gar ess.a^ie: ^efenda_n "tC, ,.. r guo an 61 r^nd gas 3ea^.̂ e ; z rneT:;ly a

and n€-}^ a #ee s'sni7`le cont.,ya3# f^'^, ae3d, is €^^: ,+^n ^:^>•'^ ^ e'^ o.. a .f.i#., ^

`-s"'^',^^^se it ;^^"5^^ not omsey ^^^de,

.. . Tn^e of an oO s ,. gas agreement @r, Ohio ^ un,,,̂^^^led ^''̂ .^ ...yE@I exd gas^€rx:^

. .. a
j^̂Yee3Y.en3.s i:aV^^ì been ^ ^~^^•j^ ^^•^ {+l..S } F<.r Y'^ t ^̂,.YE ^:C^i et

Y"..:7' ^.^} ••
, 5.^

^-.P, ..k^^ h
^..2i^^.lc.i^^s;,.^if

^l .. .. .
. .. . . !^`.4:t £^ >6 3^.^L.. .^ J Li+.3a .. . .. ..

lie_eciR':nc-e:5is • :f:^hk, e^-^se, andior in}^^ ^r5^4..r.^^..'.r in rea l `.Mwr^, iC.,2.^y^ , ' ^ t̂ ^^
i,F,tyb

Et :;
, ^...^

^^--
. . . . . . . .e^ 3 .^ 3 4.

}
.S y'^C.,'sdk7 Gas Co, 3^8:N.a .2f..Ĉ  ^b{^4` p i•^k/'..^^y y^•{, ^% ;^ t̂i ^^ ^ 1'y ii^r Ci, fi,.f; ^ii` , 1.`!`,̂ d•i

S>
^7/^f44f^4i t

`
^c^'.L

t
s'..5 on. . . . . . . s-

^^ i. f Y
. . . . .

^.^^h g.'ound> .Casea syvniwr5 discuss Oh

do, the context ot ^^wt,̂"".^;^i^f^i^^i>;gl €oe i^t̀',r,ia^.'i of 3 ^^"' yy '' ^'^` "sS,S25€ h+^C25 d <.3/^T^'^ '^ ^%^S9 {.Y^^a
.... . .... ... . . . ^^w..... .. ..

(;,,:'se Na. 2:12- u---91s3 Pi ge 17 .,' 25
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^"3°s:w.^.Cf+s f,^bz r„
[,^, r r

^

(y8 ... ^ 762 , t^^ ^4 ,f^- t.JF+a 3 s3^^ ^k E ^.. ... . . .. . ... ,f..*„y ^:5f^+4 ^ ^"'^̂ ^^r.;s^ ^z.^.£^3^ ^.F Ŝ^G^2^ s..r',.JN/^

T,.`r{'.3 w^"./^'€,4pnam- .̀,-'^ CDur-, of O}`.b Casrs l^^ke s^^ve'3"g^^,=nS v;'-s^S os Iffie nature of 0;c

^^f^ leases but ^ ^^ ^^,^ ^ ^ r ^t^ ^ ^ ^ f ^ c'^ e € ^^ c..^a't ^^^^ ^ €^^'i^^ ^: P .:^^ ^^^ Nvere^^ 5£>bs€;r^'ace mlne g'^^°^l

i i g h ts _.^ a t i t n^`; t, r a t°^^^^^i o n €.<n dY^^ ^ ^^^D M f^^^,

i £^ / - fa {f^,-, v, 0 #7 i:ĵ  ^".^f7 C o, , ^.8 N, , E, 5 0 2, 5 0 6 t O:^^^ I ( 8'7 ), t;^^ wo wr ^ o t ;;d i n

dicta tihi:.;x£ a^o and gas kaase con;.^ ;^ed a fee i '^ a ^;;^,,e^^ i °i^ a^.,:^'s^ ^:

and gas r€g€'tt:> #.€^ Harris v'ho ez ssQned iva' R£^,̂ £"p,^^ io tho- OhEc' O€: co.• `^s`pany-

Ha>. hs then purchased the lands T"om the orqma ;andbw3:e£ and bes.,am'-C?

the lessor. Th,'-z,. -K''`^'^''!''(".'^"t"^,:; C3,3%,€:! ^3' i..3. ^"'̂-^,-8 noted ^i€ ^;i^,3,z.,, c n{5!.¢Y't a^; 1J'"'1l a:^^? gas
{?.

..... ... . . . ^P'' .. . . ^^r'LWe.. .....

cr•i ;zw;cu; r^ than^3 ,1,^., €,^^^^ 3 ^ a ane€-e, .ten;Ee beca{ 3s .^ ii s f:hee la.`,^d t3 £akt is qmnlmd,

a€"fo ^'':i s'sJnd ih-a'£ the ^i>ssk?e a ^^rnited, la£"^^.'^s 'm Y- r

U3s ja.iF'^nr^s^s Y}ar^e^^td in ^ ^f x u^`a,; x'isr aiw,̂ i ssuer- ..-^ in

^2 l^3 ^? ^^;^^ Sk 2 EY.ft1^w45 ^-/a}1i^t-.+.i:kC 5^. >.<.: 3 ^::^i^w.^'".,.?oi CS+,iC^/s.,6et*.4e^`y;^i^' end 5 ^roE '̂ijv^i ;,fii and gS'S,ti"".'. . . .

7i zw:s. The C om-Auston that Es l;;as°u '^qu^?l:..^,d €€"'t r,5 ^^e^ ;as'£O',,^ rneaN €hw".•.-t such cm,,

€m f^^^^^^d ^,ok>e^^:^nt r^i^t e^.£ +r.s^'>a , btit a ^tre ^i^:ah +^.f^" ^. ^Cx.`5.d ^at„r^`i"..ri^ ^,.{ a€^t $:^#C.^ ^ ;oĈ  the { ^^^^sf covenant C^.s^, ^` r̂ ^^^4'•.^ 3t -Sh ^si... . . . .

. . . . . . . "'ir

.i;',"?Cifiy. on ths^' M%fi.E D€^'"s1^# ầ ^^'`^.,^ r^-"w
".'

a
^„s.
.,x z s:, ŶiC in fs^4,^̂  ^-^ ^ ^.r. ^t£f^i'^ Q^

""',^
d'£^s ^^.^^r'

r
+:>r
s-st

^^, '^'}t"i+^

Di #fidg O?1 and Gas, L.L. i7 } ^}i E^^ 4.^.^¢"./':,'^.,7^^ the ^31^'i^y.3^Sw 4^^^ that .c^^ ^ t,^ an^^ ^^^'h
,r+ r'^̂,o, Xti

s.,,^f^` ^,rol:'G`r'.,^i't^r,,4's;. -N srx

Own ^sh1^ of ihe ri:E anc,., gas es%,,;t,:^", 968 Na`̂ ..%'k' 64s67 (Ohfo Ot4;^s^ ^^;^< 9th D€ r.f
^L,

A. 2011 .,i.. p.ii.;sed. that Ek `'eccwd:,^.d con,{^^`i1`r,^^'os iff a f%-:€; s^.^#E^e , €./..^,^s ,

T'he :^^.^i„€'t4'a :ec?er€ck found th;;;pu€-P;,^^e C4 df-',`eit;?:m3°g A.'"E£;m;:,r ai? ^',^;( and
gas lease %was fio lease :if i wal prop^^^y under 11̂  ^ ^ .4...̂ C

, §
k; 'rv;'^- ('W

t
3̂

,^.
)S.^^

^Y ^ry ys S5.„t
. . . . .Spl^5 J S N{>\f

s8'mr>r,`d`f to ^iii,lt'^'^}:>E^r:a ^'.r'.r#^ftw ^f$"^.^ that ^,?s^ and̀} iaỳ̂ ar̂'"^^'w.s ,ra;"e 0# ^e^'3;s,r.̂s. .Y' 8 ^g Y^ , c'^'^#w Y^ ,^ ' Cgr,t : ^'i_3"-c
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;he ? .̀:^#l and o-as u;sts;zie, i; necs:.,usad3;" a s`3."ansa;don :sffe.Nt'•.nC# ?Itk-e 10 any ^^t,.e€'^st in

o £^i^'^.+ '̂.^^ Rev. 3̂ 2i^^^""5,?t ol+./^^ ^' ^'7(k ^,. t^i'wlaf^i.:^^^t:'^ s.? i w '" GiS'.`t.'^'..f^^t. ,̂ t^ f.w^^a:5 ^'+kiE'e £Y j^ . . . . .. .

sub E=;ci W such a t€"anso},t€:3;"3; F°tainUff^-̀a a€gue- tha't '.h: ^ ;'as€;? :s nac'w^^sawiia4{ e

sa'^.^'s€'`:^,^" £ vz w^€"^. t"

J..^ ^' f^^ 4^S ^
^#^Z3^'^' n`"-u':'s;^: f^; in >^%s^;; Y^< `F, ^ o Ftier ^^ s C4 . S . 2 S^ . E. 2- €6w3 (k.bp ^ /-^ s

5 St,.?^./ 4f

£ . . . . .

. . . . ^i..^^ ;^
fo£.nni.j ti.a4C,%'s A .:f :d jCk:3 :ea.r.̂'.ie vYzwa 3+...,-S:I+. ::+vl an

?^^trufyieti€'„un<s^yhig €'J^^ and 9 vs Jgh;:s 1w?iha asa€"m, of a s eed recorded in the

lease »^^, ^,z^^^ " 3 > '^:£ ^^'^s € .^^, ^ 3^ €'#^'r€+.s+,^c" £,33 ^s ,^ t^^^i;^^ cadmiti.ed the
rt^
k.t€ze^`^ vma:.^ $"'t,it a le^s,^'e''r.s..^^

b£;cc tise it gtanl;ed €"€sYh^'s €€^ €^e€`^; $'^ua^:y. +d. at 86 s The C£yF sl, t.

E^ ^

;..ti ; o^. deed

was a 3€~engsN` ^n p€"act€.^".^"e r.s^thougt'^^ not in ^?.}. "^S ^3e'^`=^€^r ' ssf ,^{^'s c,F., .9^'" ws6 i^^:s ts^C:.''̂t^'sE£"34^ J3 L,^il e^i^

gas, >`^avf€ag £::^ th: y s.,t^.3 a m3g€c^a£yrt' can bM acquired £^€^i'z >^` ^^;' E^ £€ s^;.' ^ 2^^^

:^^^?`€^€^ "a'^ tr^"^£ 5a#^d 3iisziei li.^;' rI they ^€4s a€£: €^ „e _ the i€ 3.t,:`^ ^es t '^. t

£;C3e?veyance i€"€ the case is n£'s than a s^cen^'sw #:o a

,^,-v,:.,a'^,^'nce. N.

of these !'.asas ad;3z"^^se,^"̂  Uics cIao,u"Ee £;tf. ts ^t a;r'3"3s^r°'i.cx4:'c€"; *.'^s£. ^Ssi,;a in

.. .. Lhfs4GaY+.-e, .54 3,C.e Siive7it'wZl+^'a^es {.,cii%Ske 4,}the:` Ohio S"+.Cpi'+.';{;e k./VE.M 3a..`3e, 5.<JCFj . . .....^

m3K'ora} ; i^.kf °,^.^ have s'r4k^+,^^'^*f ;,s^."i`e€' '''f^+.>}^
f'...

.. t..f l^ >^€'s.^ { s.,;:.:fd3 ^^ ^ ;y^^}`'^ ^i.%'^' r+ rw. Y ; severed.;faa,^ . s^ i,:>..t and

e.;^^^ to a pu" r ^ FSS,€^hw; s 0'se c ;€ in S'i e. er<ci €€i E` s, th e c ,^̂  ^ :^"^t^^^;t

`; i^ ststjae, has "N'i atiF s bea'n a "ke ? factor in , n€ 45' .:i^ »> s.{ eY C^s.^^.3 ^3-` f '1^ i.^'tX"

^ ^;;a ^a ^ s ^`^ of ,^.} tha t .y{.2^^^` ri f Y.
. . . . . U

^a' tt: ^^" SN.^i,^a ^, t^.E :"^',^c.^'C,y^t ^it.i€^^4, '̂.ji^rl.^'..^iL.F £E^;Cjs^':^ f'1i
,y
i.^'G'^ +.F'£ and a

..... .. t^k.itZse w^^.,4"tSSf ^ b)tC1.5mq ^f^^.-Jin- s_.s:^ k.^e it 44Tes ^fw`^ I'+ . t^.. ,̂i +.̂s^^'f,t..l^..^,.}•• ^n. ... .... ... ..
? H:zSt, '̀. Twp. c^ 3^affts4oF-;d C.

747 N,.E.2 .̀,"̂ 262, .l.̂"̂ ..'^3 SO'No CE, A-ipp. 9.s ^^rj^

Fs.iC a further £3€ f :.d S i^# of .°.'^e 0^i's-o '..,a.' .̂ 3 on ^;^?a .w"3°a ^^£^' i _ ^?.^"t-s.3 C.+
.

r.:'S^ ^i.^"£, at, • e'S.•w S..

. . . { 6'3".r.3+/. . . . . . . . . . . . . . .. . . . . .

. . . .
. . . . .

^.^iC^.".̂.^',`"'` 1,.^, %Oo , 1 . 3 ,;,'.;^y......90 . . . . . Pt' ;.f "i` 19 of .z..,F . . . . .
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I 'cThe ^-'My! A ',^.^as n ot en a Cte;.; a, ? ih'e et€:he€' H^''f-i^''f: ^ 3^?C°a ^': ^ s ^^, ^ ^'^k".^

.,.,^^c;ded. ^ec-ause iihe, conte>,d ot < hw ^tatui.a fS "'):^^eme.,s - mp<r€'^'an". 5:,nd no

co€. }-i has :^iinsider"^,'x:^ the^ mksut e -,,$ an o€l a'3-Ed gas fe>"sse :,e€-iL;--;` the OD."ViAt 4; ie

4..^o C ^:^^^^ ^^ to ^^ E^i'u5^ei the qi€+ ^:ti5 x^ ^^f exe €^`E^ ;^ of a of

^. ^,::
':;

f ŝ . .severed s€,€b.^"w,`^u^`€^ce m ine€'al ca:`si:ilut..^s a i1-}: ,3c,?.^.^^.̂  '^'# <1^^der'€^'t£; (ft^.'`tf^s^.

,..^ ^ a ^ ,Wg€£°€ €s^ ^'•.^xc3€d^s^ F--' i^e T'^s^^i^ ;^f^ €s al"^ o c^---...., -..
fof .£ €k ^€E ^ ^ ^ YEss{€^,$r^ ^ {i ^ kyF ^€'>€^.--------^----------^-------------^------.W-W^^--------^----•--------

Even if a.^i,,̂ ^ Court able tod^^.^^^^^^^t^ ^̂^ ^ r ^^,s^^^^.^ t::^.. ' ^^, ^ C^^^5 °^.,, .;^^^}^^;^;^^^,^ ^,r^' of `"'̂ h i^^^

,^,ioWd rule uoE;cei nr€"b y;̂̂  v4%":eas'?et° the `^fe'°`:^^:ion of ::fl^ a nd g€"^;^ ^^s^se i "y ^'i4^e^ `' a

tr^'̀.:.°̂';^"^S^ction und.e€' We DEAM, x£"€w pa€"c:§es dr.,rtpur3,e 1f'sp proper dn:."' fronn

^ie `>'swe rVx ,ear 'lo£;^ ^^gkis :s the d̂ ^"r^̂  t ; ^̂^.- the ,as.,,'^ s^lc ^ €'^^,^'Yh^" >'^^'̂,r ^d o€E€";e

. . .:. . . . .+.zC:..,,. the 6e^,.̂ see 'P-a-nfffi posit that €£ v,,{ouk; :te- n .3S s<.3+.-r. ^^^'G
^xyy C:"`r-5''^£-iC,f! ^`r an

abandonment Y°"3£3£^;^. to t.?w^^;i<^€ a E"'c^a'i€°c`^̂.•?rr^'l °:^fa^i^s '^^.i,^'^ ^'^ '^^ is actively }e"` .,, ,^`^ ^^^ ^ n `B'^g aa'?%,

`: t Ea^.'; k.€n''' ^`Pnfa. po ;'€-€'3`r.;£€;r: ^^i^^`£ei' a lea. e, r E €d th¢;raf ""e the e'xa€ar i E of"he

lease ians'.f.a{"ss 4 h^;.? {;^ock, ^'^.^s Opp. 11 , EC< 4•6,

.. .. . .. . . . 3,.Fef<:nE"^a i; 4s. s:#:t^'̂ ."€.i^" £^^: ^^s a d,^„^^w ei:°^^^at€'t,.`,`e3 is €Ko: ' '^s E `^'
,- I^.^ ^J

^ 5:_^

. . . . . . .

. . . . . ^ ?... s^i'u e ^< t+,Y^ ..'4ff r. i^:(G x.; 4%;52/

that even the ^ £„^+`^F.+ ^^ if i s, '^.";^r^1'<nG^,€^;€^C i s ;^34i^ F^a,.^'€^.':ft^i;Ll C.:^.`ea Mmpoh"'c`dlh! the

. ,3'^^ 3 € .^,
:o ^^ ^

€
^ ^ ^

s 530 .a ^''" ^ ^, 1:{-.1^^ ^f ,:. €;t^.^'chl.f"; as F. ' ^>,f^'€^, 4;^€-E.1 ^, S

.. ..
3x y . .. ..

-^"K ^e ^.,^'^^^' o::;-^ of Ohio ^f^s € ; o^: c^_^^:.^i£^e€ a;.^ luh.s € ss€,€% bui €5;

.vnefg.w4iw"sr Ud^ qr, r'v'lF'rs`^mYf. 4 `-32 M€',h 38 (1903), £'€e S€,`.;;ii^,,'n"-s ilou€E

de-,4i€d,ed that u£ Ede^" E ,e, ?Vid'3iq.^,'-',̂.n Dti-`r^6a ani. s''^^f.` 2erdw APis,

of oii;?e' 2'? 3°eccwcteci Eecosca is zi ;cakfEi. gs event ^'v ^. h`^sf£^£_^°^,,..,.^k:;Y f

#"`., , °?^;G:. ss :^i^; ; :1 ^?--^v--9r; .^ t-^awx =^ 2y' ^t ŝ _ ^
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docI4 at ihe W;e of'€he ;e,r;,^-:^^on. The i'v€DiV:A -pwev`an^ s ve,-tiPg trx=^^^ z ^. ^rc

<;at^;^'z; i has ^.}^;.e:€ t^.̂ aii^, .^;^sse^€ n€^;;tga?^^°d", 0i ` ia-^.f^^"^t €^E$ ^^;r; ^ r :'.aC^ ^w >'^.^:.^nt

;'̂ ^k,£.^^,
: ^"^.^^a,^.^; in ..s':e Ws! tws t.3y ears, fx`^'s€cS (O^,Yn-€'#^ t Lamm ^ 5SC291 (2006 ) .

AK< 3ough ffie M;DE+At`: e;;pE ti;'s sIy considers £;'"{a {'wx^'^ c€. 'Uo€"€ of :i le c'C. sce a wa+., iniys

e;vent, Vw;' i''v4^cchi;.^i^s^? S€^;^, ?€"fi^`., Cw;^,€^"< f5:,^^^€'"s>.°^ 'i3 ^at the i^^%'s<i^,^ €€^ t; ^"€at c",.."' a. ^=

fF"Eac^_̀.kitiWci €€:s1"ui"TfeE";s < tP':^^'#
^ rr r -,.. . . . . . . .

^^^r ^^ f'3d ahua the bfNr`ent'f`m^^e w d4^ck, ftona ;;he

da,' iE°€^ rights Ui^^^r the lease ?e;='-,€-ked to the lo.^so:° # O;^=:^. exp;ra^io ; of th£> ^'e,r;:se;

f lfcizle thas; 442 iv%i;,:i, at 47. Tht is because ^^hat day , thes', .,£̂.h £s ^ S # r^£€'^,w 3

Te lessee to the lessor "by €nsUurnent reccwr''^£^ , ',kfi. the t
{ Z.^^'r°
5...^`+^Tŵ . , s^;ty } y'4^uL.̂C1

Y
t31̂

{
. .. .. ...... ... ^+.. ^^r ^

Nii ,." d';ga^" Sii^re€"<'@e (lw3tw3;`s F"'naEss^MEP-a Fs Es^3s "̂ €^€.^c^^^^.`'e , b ind i ngit is :°^1 no €^":^'a:`:;^. >i as

the M)€tu Aa€'y, f.siu'' W,.^::^^I`h {i€iter;a:: Vhe€r" de4.nt<;on f... a .°^̂ `r v€n^s even^,

G€,vw3 t the dearth of Ohio au,`s,s coMy, the b; '̂w cowrse o# a.' iion is lo, "^^€ ^;`^,t^:^>

Nhe£»,z €m3g::o€'taf.,, quest€o€'"F-' .̂,"̂ o€ Oh€o, t-̂"'t the S€„€;rreR';e ^ „t^'^"u ^,s6' `ŝ.,^''2^€o, R€,.:l.^`^

of
Y
E.
.

h
`^4

t. iac:3 a^., .
ad'€
R L

e
t

^ k'^^^€i ^ c ^u;'wem '-̂^.^ ^^ou't court

to certify quesi.€ona of Cido Lr;;s+^^' io t>^e Do;,fr- i£:eana:a>s1s nla,' ^be

;^^^tertyiS<^adve cl the .;^^^eed^nq wnd t1le€e i s ;^; {fonWo°€sng prs'cedanL

Cy2 rt:f€cai.€o€'"€ ho.?s 3 s£",;^ ;o3"#se, ^.^- 3 o": ^̂ ^%€s7u ^'.̂ , ^,r^ ^^',.*n.^^5J^' ^^s#^^'^:. and

ac*iiiwaed;^wue zhe 'sz. ..a c;iuffs ,àia,,Ws as th.,, Pni;<.l arNto€" on stas.w :-n8ts ; ; rs

!.oE,il 3..i wonw uz.tEng a C'sta'te, S4^ui-F i5 i ,..^^^'.`e CJ`.b'^,^s^^rce O8

?:SF lav<^_ Pi+^^'F£Ted ^a#"^'^ito;.ti`;^ of t^`^',.^,<z€^n 1.^`^ ^^:^`jw ^fl ^.p£ ^` 3^; F ^sd bO ^F

410 JM Ck. 2006) for Od e,^ ^^^ ^`scfai ^i;^^r ^g^f ;^ ^ . . ^ ^i,. .,_.. .,ti: , , 20 U. S. . . .

43 , 79 .,. fy^̂ ^"'i7's"^ ^, Secc"^use "^.,̂€,^^^^a^l cf3- fi:^s
' ^ r>

act as c'?^t^€.:^^ts; shere % i ^^%'^.a€ tr^€^'n

Caw£,-' 1 io. ' 12---' v w.9., 6 C'̀^wl`"`.,.c^'^ 21 of 2^?
^
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to mmsie E3€a„: q,,iesuo%"€^,= ot S#.fi1^ fa^,xf aie `sett"ed sgiMS :"#o€. ths t `. h°,^; ai ; ja.^s,,

. . ^ ;.-.:^ .3Y^ sn ^/r ^ ^, x^
. . . . . . .

w^q ^, ^^^^ei3.,Ji^f fx bl. G^wx: f:?ti: 575 F. ; d 616> 627 4cs^h Cir. 2009) ;Cq,.y,,

J., con.,wt :,M<: Y "This i'abona#e is ^^^ ^he, mo^°e cornfaeHing h^are, lh^:^

£,€he;t col..€rL 3foYM yetto ad^'Jr-es, an I^"^%..:'wdk"w'c;."3yand ^^? ^'i "^ xs,r̂{°''^P" 3^^,2^,: s^,€,€^ ^,^ ,^

couns eve ca.C^^ upon to `pred€^^" what that coui€ i wz^ i£^. `^",3`^,̂ :
_s

may^.,.^ 1d, The C4..r^y€-Z ^#;j

su;^ ^^cone cr,,Q;` a q€^^^suon to the su^".^:rer€ie Co:,€r',, c4 Ohio. F'Irf^ned

y.t3^^ ^^ >^+3 Gat^ at A.Y.r' K.̂ '( 'c €^[`^C^'twy '4.^ 2^i

...

^ir'•-i+ùR 3I Fr^ ^' S 435 : c ^1 ^3. 647 , 662i . {'^3.3̂ 5^"a.rd?.,1^, .d'.^.^ . . . . r (1978h,

V. CERTUR iEf ^ ^ON

A. T ^ ;^.:

^.e..
For t€i^.' "eas^ti'€^ s€;^ f€"s'"'t^"'# ^r^'.^o^zaE is ^ €^f'€de€'si€.^^^.^^.^ .r^:;3°s.E^es khw fo^lovA€"3g

i;}'se"zibons of sl:ate saw `:.o €''€e Su'"kY"^'^-t::.^ Co€,€f i of Oh^£;> pwM,̂f.,€^.''ts 1 ^o Ru%a ^'. '̂i'.01 o, xhe

^:^,.^^. r ^^^ ^ ^ ^w S^ r, y <

is y3"#o? 311coi (Ad ^k ew;s^ of>W ^evered subzu€'haw? :`@'€i€°:-'ra.i ss4."r'̂ le a tKiê̂
 . . . . . .

'
a

,^, S ^. F'
^ F.?+S r> 5 ^ 4 ^'^^Y^ ^ t '

t; " ;^r€^^.;^;a #^,€;^€;^^, i #: ^t k ^.^^^s;^t ^.^f€€^S ^^,: f€;^^,^e ^:£cCa^ § ^<^^{^.^^^^}a,^;^^z

:2) : s the e<-f,#qr.., Jon of o 3e-s o€'€";^^^ l'eas-̂,̂'. and the reversion £ of t` # ..̂  :ghs,s a' a n ie:.
that {eL:Dz^i.r ip 5.Ki'..s 1.NF'4 f `..r-a5.on^,+"'.5 the twenCy"'"yei`ifk

cYoc(4 ?sC3idei^ th'wy („+'SEfSkM titt the 5.€353^ uNht`.
..}

.ve^`siY..r2t? .. . . ...

'.r.'.`^Pkas.^^,:^^.^ co':^^^ i^- E+;`<) qu^,'-ySc.€ons %r` tp3e A. ""̂ supreXn,^ 00"s.#-t ;33

On;0, te ^e C.^;u;-l rrovidas f0i:o>4Ang, in ac^ 5 ai^s ' r̂" d` 'o.,r̂ hi-,e s°i^.te4t^'.s'^S„^,.'`- ^ ^^,43^ ^.

^^ ^^^^rn*w Cou€^^ ^^^^ie § 1,02(A)..:^'

i.. '; `•e s t i s`>>N' zd s:° P}ea,^àe €`ekE to the cz;,p3.(o:"5 on page ^f o-f,^€ s o.°::;e€..

(ex!ss £lo. 212"`,`. v-91E Page , ,ag£^ 2,;, ^vk :c;^
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... . ..... .f... of 6""`lei;tse n...°'`^iWC
#.o ^-"'^ •̀

^ ^„!`, ':.:af' o "̂^? v,̀'F? i^^r ^ f^.Ĵ ; i^ecF '̂ a^#:^#^^ of 6.,X !^^^ ^ ^.z . ^. ^. ^. ^.

pe€`flnene:

N ^ iF'`£^'iI, e 3 4t^^ 4^ TL `ii X 9k ?f°

SFk.e+Ti.'^.pei'6̂k+Y"^',> i.hplo^£Aton2 L.}...C., CH K %..Lk<s.sat #...,£.,,i,i,t .. ...

. . ... Lav'+c t^^ont 'Rless.^^^^ce;.xr L,L.C, Da#,- Pams,,vEva}#ia Ro,^^^^^ LR5 NorEh

Anned^^^^ ^oaI Royait;^ Company; and Tot::;, B^P USAt h3G.

b. D^"^f'^^^pmi^'^. A; Feh O€`dronn^au, De6on":e,-@u: >?effray El;as;

^an#w€; El3^^,5; De€":s t ^3 E:@Eca..^^`, and #vj;a's` ga€et D:c m

. .. 4„ NarnJ.s A;hdre^:^.^"',.^^" ^, 'sg % ^T-V+sp^`p^dY ,^' '^: 't s.a^ :^,.?,...^ # k̂ lu ,7 Lc.^^'e r %^r.i't^^"r^''^^x ^ . .6i' sy rGli. ..^

i^,.s

^. . . . . . . . . . . .
rGY:^:.?w ^.

. . . . ^ t . f ^ ^:°^'^.^ 5`, 'E rg

yr ^ ^.. ^. ^^. ....^. .^.
^° FS ?`«yy w

e k C'3?354sni : ak. ,'^,.adl'^ P-a',tsP,̀^ • . . .. ...... . ....

. . ^. . . . . a, R GGsni4^fs
c.,,^^,3G;:^^G'S.. . . . .. .. .. . . . . . .. .. . . . .. .. .. .. . .

^^^^^^^^a e : ,^ - f m, ve r, 'R.P, g. 0 10, 8 115 8 }'^^coils Sn; d; r w^agnd; F';°o IN; V€^e
Rf"t""/...e; ::?t z <n;.,2:Jass i_.P's. Reewr .-.^iDiit?h F .L i`2

155 1- Broad ^
^ireatiY Su?«; '^200, 225 F^fth A'rss;^^^

^^lumbus, OH' Milsburgh, PAI5222
614-723"20h 41 2 288.7°E'i 2
r^^^a ve, n @ ;^i o virco, m b P, g r^i@ ;^^^s rin z=f^_{^,

Dean # C W''`Ian ^s, Re^',a, 007978,5 ¢°iE3^pr^ ',) Gmz#uno. ;^.`^'`g , 0051 855^
. .. ^. ^. . . . ^. . ^ joma,^.5 Dasy & h,e a'+., $̂S m3 LPA ^. . . ^. ^. ^

^t
^ ^' "C3oS

901 a#;.es€de Avet'.,ue 1155 E &'oad' 12z^^ 3^^^0s

^I e ^^^a n d,r 0 H 1 Columbus; 43215
2^^6^+.^^4,1`}^""^33".̂. ^fw'; . . . . . . 6^..Z;.. . . . . .. . ^.^ ^ ^ ĝ,,^^^^^t^

o c v<.i€EsSstf^o nsd z:: ^,0g"n eg ca 73-1C, @ ;̀ "^^a. w'.Fo<I I

..... . ^ E^^^<f. , C A^.îbifi . PHsl. M.S5.'6^..^,.,ts13 PHSK :.5^.`,,.Z3 #"2013

Reed SmKi^ L;,.F-I Smif:^^ LLP
,^^.2'-.`n =^5 ^ ^if^^'t s^`•^os^..^^r^{'; j ,^ •^ zf}°^5^>^r

^^^^sb;.€€^gh; PA V5222 ^^^^^^^^^^^^ PA 15222
^•^2-288-3604 412-288w3863

jef`"my D €`IZe;;. 0: .̂^3947z;

io°`^^s EDay

r^^ase ^^^:o. y;̂ : ^ 2..,c^^.,..^;„ ^^^ Pagw 23 ^f 25
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' a^,esid£,' ,kVe;'€c' "

Ul^ta:.;la;^ d, 0 H 4 4 : ^i 4
r^'^

b. ;.3 aft"^ndanys? ^^^. <^?ua

Gw^ A Coi"i"OXo, i'<M,°"^.,^'. . ^^ i 5s^70 Lee C"̂ .. ^^e ,^̂ 0008628

f

p ^
" ^y+

ar '^L.`
y y,

,.S ^
^

iY:?t^ir `;s z`tt £ €^€€3^s LE d, /„_

`
^y

aS
('^

F^-.^
^ ^^y3 ^ y^ yr^, ^y Q^

^ Ltd.Sr^^.C ^
5
tY£SY4Y" ^" 24t; Yk Li ':T.

220 Ma,€ke; Ave ruea G,.`^2 c.._ ^ViY,c:-
k g

^ ^ "" 7 ^. . . . . . . . ^> ;-?"tF4..'z ^,.i-, ^'ih 's loor . . .

C'^nibG C^^^oo,, OH ^f 702
^^ / '^E --6'^ '̂  ,^ ^i'. ^. ^,3^ ^^ ^3

Edy .^nd J. Rwq. 00^.z^'9s^. .. . , . . . .. .... ....

Tzangas: Plak'a.^ ^ ^^^^^^^nosT Ud,
220 klwket Ave. S. ^th F€oor

OH 44 ,r02
330--455-6112

^
o

,"
. '^ses3^^3s.'iESofios ^u^`w^X'^7 Ps.^^%$^?` ^'€^^ er" h3 <̂ '";.^ ^'`tl'^' , ^ x :`^ ^^rgis^.

£'s I^l^€€3'^tifi"•`^ as ^^€e . ^ ,€ °^#^€€ s:i?' ^"^^€f:^ r^:.E€"3€ ^

f #^ ^ ^.€^,^^^^^^s ^^ £he ^̂ le^' E^...^.^ ...............^...^ -^

Y^:,Is' w mo, dxmi;` R#.,ile ^̀ ,i'.03(A o ;?? M Rul^. ti of. P€"^ct€c F s`.>f !? ^2 Su^tei o'§w,^,s

co€€" 3€ Ohn, t;3r z,`,ysarYr, o` t€ Un#tao` ^,'^^^^s Dxstrd^;%" Coui rib:' ¢he, Sou€herr

of ^rk, s' .̀.,̂  he6eb^f #:^.ŝ"'tt'E.€.^c ^,^.i'^^-?`^ tô  se# ^ .. , -
^^^€^^.¥E ^s

^
, ^,S^ w€'^^: '^'^ ^.^^" ^^^^

^
^ ^^'^'s^3#^,€°d'+^^.^- upon

w'o^ ^s^l ^r the pwiza^,̂ ' an£: tn- file omle^ umde; V°<^

^^^^^ ^vr,h .' 3e 'oO Es isr i _ ^ ^ ^ ^" ` ^r „^. ^:^3 i^;^ ^;t^^'^ ^; ";^. ^,^^3 a^^. syt'ia^ ^ o1 se'P7s%€^''e.J

. . .
^^y^

i
^ +u 'S^

e^^"^t55r'
/ . ,4 ^^ `

^v'^.i"^, S

5"

L2^

j+.,.

4 4^^f^./

5q t q

t^€1.^^^Z,s{-^y^} y of '^.r7

. . . . . .

. . . . . . . 'w^ ^^:
t

/ 5.,'^i F4/3tyy ^.^ ^ %.
^,^
.r^^9^,kG%^, t3

y^,
^4,r^ '^.,. ^^ :J:^ C

y r

« o-d
h4V . . . . . . .

4i^.f ^.4'^./4 ..^,}'

to ..i^w t,^i^^^^:A:^.<.i C4.^5#,,.CSI 'hj€ ^}Fa":o itl^F^'+.^'^wof^ti^.,^n y''•..1e ^'^r^£^^ O?^€SO S^F.^-SC ,.+'^z^^^'v ^^^ y r,Y ¢
. . . . . . . . . . . . . . . . . . . . . .t .JL^c b.. ^. . . .

f `7 ^y ^s ^ . .. ..... . ... .... ^ ^...^'€^ F

^ ^^ ^^^, ; 6 P^^:.> n^,1l

Appendix 45



Case: 2:12revm00916-MHWmTRK Doc #: 60 Filed: 01I02114 Page: 25 of 25 PAGEID #: 1330

Rule § 9.01, ^uriiie-^, this case will be STAY'1^1^0, pending the outcome of the

proceedings in the Supreme Court of Mo.

IT IS SO ORnERED

^A -ft V, `:4T 0 J U, D, G:':
LINiTED STATES DISTRiC°^ COURT

Case No. : : 12-cvmm916 Page 25 of 25
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^ositr t Bnm6c €°,age

2010WOW37 ##R 183 W^

^ ^^L & GASLEAS3

dlW d #aA

Tids ^^^ ^^ 2e day of Jaa.uwy5 2009, by and berm^en NORTH A-?^RIC 3
COAJI, ^OYALTY ^CNIu"ANYs herein^ wdled `"Legooe, 9 with cATA^s at 361 Highway 7
No-ktk ^ow^ Point, Ohio 439F2-1p33h and the €'^OUNTAI..^FER NAT^RAL GAS
C0k°P^^IPI, ma^ning a roail€n.^ address of P.O. Box^ 4001, ^^gantowng Wen Virginia
26505, herea.naftes- caUrd °`Leswe".

WIINESSBITK xh^ ^^ and in consia^ratnon of the pmmasesx and of thp- mutu^
covenants m3 ^^wts herci^^ set lbreh} the Les" and 1.es.^ agree as fe^llows:

J .^^^ CLALM, lAswr hcteby 1^s excls^^veb, to ^m all tbo oil ^ gas (not
=1udmg coal mm Sesr coWbed m^.̂ &ane gas, coa€tnd gas„ nwthme gas, gob ^, omlude€.

^^^^^^^^^^^^^^^^
^i;!4 ^ ^^^ate03 wrO16 am+k^ ^om or pxoduM,.wonginating vnn. wAy fanxaasom gob wva^
miaaed-out wea„ coal mun, aand all commumawn,^ zones): =0 tok hquid or gamoin conshwents^
whether hydrocarbon or x^ hydrtomton, underlrng the land 3^emn lemed, to,^ethcr wnh such
exclusive ri^^ as nmy be ^^ssmy or canvmxicaat for Lcwcc9 at its e$,ction„ to expls^re for,
^,^;:velops prod^^ maas=9 and mw^^^ productzon ftom the Leasehold, and from adjoining lmdsn
v-sing matnods and ^^ues which are not resbieted to current tom'mo;togy, iwludirsg the ri^t to
condra^ ^^^^ and otbor explorauvy wsa; to s3ntI, nvurtag-4 ^-, ocase w op=mtc„ ^^
abandom ^ rernow weUs; to aam cw ansWI roads, e1^^ ^^ ^ wkphom fzzili&i*s, and to
cozastaaact: p°s.pehnas vAtn appurt¢;nant fmff."lities, m^ludmg doa aoquissdon, conapmssion aW collection
faciad;^ for um in tZne gmducdon end fts don of prodwts fia^ ^o Leasehold or fivm
neighboring Lvtds a=oss the Leasehold, to ^ non-€aama^^ ^ter sources, ^ of cost, to store gas
of any :dnd undergros,and, regs^^ess ofR^ souscc thereof, including the i^mting of gw therein and
mmoving the awa.^ ^^^orn9 to pxotoot swrei ga.s^ to operat+^^ mainWn, rf-Taga•, wd remove

malea°e.al and eqrxipagacm,

D^5Q.L^MONr 'F'he Lmmhok.d is located in the Toamshi^ of Ascher, in the County of
Harrison, in the State of Ohio, and ^ascribcd on Exhibit "A" attached hereto and made a paxt
hereof, cransesdng of a total of 3m033•^2 acres, whether ^^ly more or lesiy emd including
contiguous °+ands owned by Lessor. 'M€,s 1.^c also covers =d includes, in addition to that
above de-ssdbed, ^H lmda if anye css^^ums or ac5acenk. to or adjeafaaia•s^ the lmd above described
and (a) +^^d or claimed by „^^^^ by limitation, ^^^on. possession, mv^rsion or
unrecorded azsstrument or (b) as to w33s.ch Lessor hm a prefimmee right of acqaai.saivon. Lessor
agrees to execute any sa:appi^ntal s",aa,^^^ requested by Lessc-c for a mom cas^^^ or
accurate description of mid knde

LEASF TERir&. ^s Leas^ sbali remain in fome for a prim^ term of Five (5) ycan
from 12.00 .a%s, M. ,€mmary 28, 2009 (^ffecti^ date) to 11.59 P.M. ,^anuwy 27, 2014 (last day of
pr^y w=^ and shall continue beyond the psemary tenn as^ to tbee entirety of ^ ^^wehold if
my of the following is sals.sfied; (R) operations ^ cm-,d^cted on the ^easchoad or lands
pooled/unitized ^eraMth in ^^h of oil, gas, or ^..^ar cmstatwntsr or (ua) a well deemed by
Lessee to be capable of production is located on the ^aso,,h^^d or ^ids pooled/unitized

Yheraw5th, or (M) uau#, or W, or their constituents, am pros^^^d fwm dm Leaschold or lands
pooledlan^tized therewith, or (iv) if the Lr^chold or lands ^^^odAm^lized elerevrath is use1. for
the undergmaand na^aV of gas, or for the ^^cdon of stored gas^ or (-v) if prescribcs^ payruc^,.^
^t made, or (vi) if ^soes operations rie r^^layed^ postponed or interrupted as a msu#.t of any
co.1„ ^e or other ^^^ or m^i-timg re:.ate3 apam€on under a.-s^ existing and. ^^^via lease,

pensait or ^^ozizatioax covering ^ue-h operations on the leased premises or an other knds

aff'^^ ^ ^^^W pmini:^^ ^wh delay ^^^ antos^cally extend the pnmary or wc¢szxlwy term
of this oii assd gas kase wit'iiout add.x#ionsl e,aasmpwxtatio^ or performance by Lessee for a period
of time equal to any ^ueh delay, pas"nernent or i^^wrupOon. If there is any dispute ooxaceraing
Oie extension of ttaes Lease beyond the prs.m^ tam by reozoan of any of the sslteanazs.ve
mechanisms specified herein, the p^^^i to the Uwsr of the pres€ribod paym.+^^ provided
'^^^ow shall be conclusive evia§ezwe that the Lease has bwo extended beyond the pximary term.

E2=^^^N 0F.RBfiJ+^ARY I Z ^^ Lessee has the a^g^^o^. to extend the ^.a^r t^
of this Leaw for om additional term of five (5) years fi^on-n the expiration of #ht pr%muy'a m of
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this Lcsw5 said ^xtemia^n to be ^dw the same terms w-d caudits.a^^ as cosatdxwd in this Lease.
:fessw nW exegcise this option to ^xtmd this R.^^^ if on or before the expnratiort data of the
primary term of ^ Lwises Lew6v pays or tendcrz to tho Lr-swr or to the Lessoe-ss credit an
amomk oq"l to the a^^^ consadm-r-4t^on given for the execution hereof. E^amis€^ of ^^ opdo^
is at ^sseey^ ^^^ ^^^^^ and nmy be invoked by Lessee where no other adtex^ive. of the
Lease Term clause extends ^^ ^e beyond the primary term.

M ALMQMATIC " T1QN QR, EQBFE9nJR&

(A) CONSTRUCTION OF ^EAZE: 7b.^ language of this Loase (inckudWgR but not
limited to, the Lcaw Term and ExtenWou of Term cla^^^) ^^^ never be rwd m lan,^uage of
^cial &imiudon, This L¢ ^^ shall be cons9x-w^ agoi^ ^^dna:ti.onr forfeftaen ean^elWion or
^^on and in favor of giving effect to the continuation of ^^ ^^ vd=c the circa^^^^s
exist to n^aiWoin this I.,oam in eflect under any of the ^^^tive moohmisms set ^'ailh above. In
connection 3^^with, (i) a well shall be deemed to be capable of pmducdon if it has the capacity
to prea^^^ a profixt over operating costs, without ^^ to any capital costs to szil#. or equip tlh-
wdlR or to deliver the oil or gas to market„ and (H) the ^^ shall be deemed to be. s^nducfing
+^^^^ions in sawch of oil or gm or their coradt:aents, if the Lwzee is engaged in geophysical
^ ^^ oqgorassry wts: ^ludinga but ^ hnuted to, actaviuss to drill an initial vm€ig to drill
a new we1L or to rework. st'smulawk dmpcn.p sidebvick, fiacR plug back in the awnc or deffemmt
formation or repair a weH or ^uipmwn on the Lea-w-hrsld. or any lands poo^ed/urift€zed t@^mwitla
Csmh acti^^^^ ^^^^ include, but not be limited to, perfbrming any ^relimin^ or preparatory
w*^.^ nemsswy fxw dnifing, conducting mfiemW t^^mcai analysis to initiate and/oa^ furtbce^
develop a well, obtaining ^U and appg^^^s associated ^^ewith axad may include remonable
gaps in eadvities pmvi€1ed that ^hem is a continuum of wsvities showing a good faith effort to
^^^^op a well or flia^ the ^^sataon or snterrWflon of activities was beyond the control of ^ssee,
including interruptions caa^sed by the acts of third parties over whorx^ ^^^ has no control or
regulatory delays associated ^th. any ap^W process required for conducting such ^i-Aties),

(3) LIMI IA'YION OF, FE3RFE ITURE: k"his Lease shall never be subject to a efvU acfion
or proceeding to ^^me a claim of termination, canceli^^^^ ^^^^ or ^^^^^e due to any
acUon or inaction by ffie Lessee, Ixclud°s:n& but not limited to midUng any ^wribed payments
authorized under the 3^s of this Lease, u^^ the Lessee has rema^^ ^^ notice of L-essaa°'^
deme:xari at,^ ftweaftea fails or rca'^^^ to satisfy or provide jus%ficuti^^ responding to L^^soes
demms3 within 60 days ftimn the receipt of such notice. If Lessee timely ^ponc,s to Les.soes
a^^nmndr but in good Nth dgwgrcts with Lcssor's pos^.^'s*n and ^ets forth the reasons themfom9
such a responsc shaYl be deemed to satisfy Ws ps.°ovision, this Lease ^l continue in fW1 force
and affect ^ no fmther damages (or other claims for ^^^) will acvauc in I..esss.ro^s favor dw-in^
the pendency of the dispute, other Ylaan claims for paynwa'ts that may be due un^cr the tenns of
this ^ easc..

^^ ^JMjM 10 ^^^^QR. In addition to the bonus paid by Losme i;:Fr the cxccaution
3^ewof, ^^ c*vcnaaets to pay Lessor, ^^^MomW to ^ssoe^ pcrcmtage of ^^cmhip^, as
f"b1^ows:

(A) DELAY REN'I'AL: On or befbre the first amava^^^^ of ^^ ^^^ and on each
anniversary tlwr^^ until Lessor ^^^^s Royalty under this ^^am ^^c dWI pay ^cssor as

^^lay Rental the sum of Five Doll^-n (S5.00) per net acre payable in ^vance.

(B) R2^YAL'C"Y; To pay Lessor m Roya1^. low all taxes, ^^^^^gnom^^ and adjustments
rs.rs production from the ^e-dwhoE€, w foilo^^

1. 01L^ To deliver to the credit of ^emasr* fne of c:s^ a Royalty equal to one-
eighth pwtof W1 oil and any constituents thereof produced and mwke^ed from the Leascteold.

2. GAS: To pay Ler^r -m wnaan^ ^^ual to rsna-;eg^^ pwt of the ^ ^xlodu^^
saved and mwkzte# from each and every ^^l drilled on the Property, withsaad royalty eq^ to
^^^ghth &ml to be +^Fhwd at the price received by Lessee at the wel2head at the tsrn¢; of
prodwd€am for ^d gas in its n^wW amte aftr s^ed=tbV from sudn pmeeeds, severance, ad
valomn wnd other applicable =es. Lessee may with-bold ^'^ryahypaymant until smb time as the
^^^ widiheld exceeds fifty dollsxs ($50e00).
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(C) DELAY ;fN MARY-E"CING.. in ^^ evoaat that ^^^ ^^^^ a wel1 wn tim L^nwhoYd or
1^s pooledA^^ ^^rewith that I.+^ssee +^^^^ to be capable of garoir.action„ but does not
market producible gas, oil, or their ^^^^ents th^^om m^ there is no othor basis 'or
+^wwndang txas Leme„ Less+^ ^^^ pay untsl za.a^h Time as marketang is established (or Lessoo
surmadm the Lease) a Delay in Mairkafi.xag pay^^ equal in mnount and fmqumscy to Riaa ann^
^ky Rental ,gayment md this Leasa sM1 rmuan in fac^l fox^ and effec# to i^ swne exeem as

paymeat of Roya&ty.

(^) SHUTdIN: in the event that pro^^on of aaila gas, or their coxnstituculs is anxcrzaa^^
md not m^^^ed for a period of ^lve months, and there is no producing well on the Lmsehold
or lands pooIodAmi¢^^ ^erewitk ^esme shWY thara&fterR as Royalty for wnstmcts.ve
prodxe^ion, pay a ^hutxin Royalty cqual in amount and fms;uancy to the mmnaa€ Delay ^entW
iaymout until such time as pmduotisz^ is ^^stablf^^ (cw ^^^^ surrenders the ^^) and this
t oam Ebail remaim hi full fame and ^ffect, During Shutwin, ^^^ sbail have the right to mwor€y
stimulate, or deepen any well on the Ya+ea.^ehold oz ^o dril^ a new well on the L-casehol€E in an
effort to ^stab^ish produc.aon, wh^thcr from an aaigiarW pe^^cing formation or from a
daffere.^ go^adon, ^^ the event that the production fi-om die only producing ^^^ on the
Leascholai is interrupted for a pmiod of less than two1ve months, this ^^^ ^imU ^emw^ in full
fome and effca;^ without ^yment of^^yaky or Shut-n.ax Royalty.

(E) DA^^GM ^^m wi;;.^ remow mnecemary equiprmerd and matmials and reclaim
a disunted lwec7s a the compledon of activities, and Lessee agrees to rogair any damaged
improvements to the land and pay faT the loas of ,gmvArA..^ crops or markp-table tsmten

(F) MANNER OF PAYMENT Lessee s9^l make or tmder all payments due hem-€^^
by check, payable to ^^ssoir, at the foH^^^^ ^^^^^

Nmth ,^^^^ ^cal Royalty Company
Signature Piwe $1
147$5 Preston Road, Suite ] i^^
^^Har„Twm 75254-7991
Attenti€an° Aczount#n,^ Department

With a copy too

k^orib American ^od Royai^ Company
361 HaghvaT 7 North
Powhatan Point, OW* 43942a1033
Attenti^.rn. 'ManageT

Payment rrmy be tendered by mcil or any crampm-abl^ method (e.g., Frdw-M Express), arid,
payment is demeaf complete upon mailing or dispatch.

^^^ CHANGE IN LAND OVI^^SHIP: Lessee sha@n not be bound by ^ change in tl^.
o^hip raf the Yaeascha^^ until Azr¢sishas^ with such documentation as Lessee may reasonably
seqWm. Pending the receipt of documentation, Leme^ ^^^ cicct either to continue to make or
-widie^ld payments as a^ such e. change had not o^cmTcd,

(M TI"s'LE, if ^^ ^iws evidence fimt Lowor sioes .^^^ have title to all or ^^ I%Mt
of u%e rights k^^in leased, ^^^ may immediately wkhhold pa.^^^ts dmt would be otherwise
dm arad payable b^rcmder to Lessor until the adv^ claim is fa.e^^y resol%rc€.

(^) ^ IENS; Les.^ee may at its option pay and ^isoh^^e vmy post due taxes, mongages,
judgments, or othcr leens; md encumbrances on or against any land or interest inciud.cd in ^^e
Leamholdx and L^^^ shel.^ be ontitiet to recoycr from ^ ^cbwrY with Resa.1 'sx^teraz^, and costs,
by detsuction from any ^mm payments to Lessor or by any other law^'^at^eans.

(1) CI-IARACTERIZA'i'Ia3^ OF PAYMERQT9e Paym^^ set fasr&h herein ^ cov^naafts
not special limitations, geW^^^^ of the mwoner in which ^^^e pays^^^ may be invokei. Any

fdlu= on the pmt of ihe Lessee to timely or otherwise ^opedy tender payment om never mutt
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m ^g-gatomatic xem:&inataon, wq^fttjong mwel#^^^ or forfcitme of this L-eme. L,essor
res^^^^ and azknowleftes tw oil and gas 1eaw payments, in the form of rental, bonus and
royalty, can ymy a:#,cpend-ing on muMp^c fnaton and dmd this Lowe is the product of good ffith
rt,cgotaabons. I..cssa^w hcm'^y agrccs 't -lim payment term9 as set fcax1^ ^^^in^ and any bonus
gswymenu paid to Lessos ^nstit^ ^^ ^onsademtion for the L^ehold. Leswr further agmes
that s.ach payxsxmt twms and bonus payment^ we fmat and that Lessor ^U not seek to amead or
n.ssdnfy the lease puyments# or seek- addafions$ consadiamleon bmed u,^^ any differing terms
wbsch Lessee bas or wiD negotiate with any other lessor/oil and gas owner.

(K) PAYMENT REDUCTTONS; If Les^r o^ a ^^scr inteaem in lhc oil or gas than
the entire un+dava^od fee s'skanple estate„ thon the ^^^ (except for DaLsy Rcnt^ paynmnts as set
fbxth above), roy^ies and shut-in r€royaltff^^ ^^undea- shall be paid to I ^sor a^rdy in the
paopoa^ion which Lessor's int^^ ^ bem to.the whole and mdUvadcd fee.

J,€NY'TJZAJ^N AJt-M_ :^QQLoO_. Lessor grant^ Lessee the right to poot, unitize, or
oomt^^e all or -pwts of tl^ Leasehold with other lands, whether contiguous or not contiguous,
leased or ^^ed, whetLer +avmcd by ^eswc or by od3rers., aat a Rann^ before or after ^llang #o
create drilling or production uWfin eathe^ by contract raght or pwsumt to ^^^^rnmeaUd
authorizataasn_ Pooling or unitizing in one or ma^^ ^^^^^ shall not exhaust U-_^bs pooling

and unt^^ rights heroundox9 and Lemm is grmeed the right to change the size, shape, and
conditions of apamtnon or payment of any unit created. Lessor agreas to accept and remive out
of the production or the revenue rca1imd from the pmdaactism of such unit, such p-aspcmt"sonal
sl^ of the Royalty ftow each unit vm&l as the number of Leasehold acms enchWcd in the unit
bews to the toW number of acres in the miit. t:&tha°amrise„ as to my part of the txaity drilling,
o^^ous in preparation for drilling, paoduction,, or shut-in pro+ducdon from the a,nit^ or payment
of Royalty, Shut-in Royalty, Delay in Marketing paymmt or ^^^^y Rental ^^butable W any part
of the wii.t (including ncsa^-Lcasciata&d land) sha1 have the ^^ effect upon the tma^s o#'ts.^s Le,e
as if a well were located on, or U'tc subjcct w€avity attributab@o^ to, the LcawhssU ]ln the CYCM of
conflict or inco:^stm^ ^^en the L^^ld acres ascribed to the Lease md the ls^
property t^ ^^essm--nt eWculaticm of the lands ^veTed by t^e, Lemsey Lessee may, at its o^ona

rely on the lattca as bcang dcte-an^nati^e for the pm'^^^s ofthas pw ph.

A ^^ '^^& Les^ shall not drill a well within 200 foot of any stroc#= located on the
Leaschold without Lessor's wriUen consent. Lessor shall not eret any building or stmeture, or
plant any taoas vvathin 200 fect of a wedi or within ^^ ^^ct of a g^ipclinc without ^essm-'s VMdera
conrAax.t. Lessor sWi not improaae^ modify. si^gmdep or resuict roads and ^^litaes built by
Lessee without Lessee's ^ittm consem.

a'i'a ^E AM JN"^^^^T& Lmaa.^ cov==ts "# Lessee shall have quiet en,^^ynwnt
heram.^er and shall have 3ene^`it of the doct^^ of after acquired ts.tice Should any person having
titSe to the ^chrald fail to cxeca.sw this Lmmey the Lease shall vev^^less be binding upon ^^
pwsons who do oxec,sw at as Lessor..

E DE'^ELO^^^. T^em is no implied covenant to drill, prevent draimge,

^^^^^^ develop or :srwkck production wiftsa Th^ ^nmay term or any extcnsaon of torm of t^^
Lewo. There shall be no I.R^as&ioE.d f^rftitureti temair.^ong ^refio^ or ^^^^^lailon for failum
to comply with ^^ implied ^^enmi'ks. Pxovissam hcrain, including, but not Hnid9ed to the
prescribed payments, connituW fWl compensation for the privileges hffoan granted.

gpyUTJA,NJ& '^.^ Leem and its exy^sa^^^ or implied covenants shall not bc subject to
utrmanati€sn., forfeiture of rights, or dunages due to failme to comply with s^bfigations if
ca^^p"n^^ is ^^^ively pmvented by federal, state, or local law, or decree, or t^
acts God and/or diird pwties ovc€ whom Lessee has no coavoL

ARD JRA`H"I^3N^ In the avcat o-f a dx`sagm-emenS bztwcen Lessor md Lessee Ctancerngng
t^^ Lease, pc€'ormance thervander, or dam,^^ mumd by ^^sees ogeration-., the amolation of

all owh disputes shall be determined by arbitration in acwrdarwewith the .rts,l^s of the American
.tt.rbi&mteoaa Association. AU f^es and costs associated with the arbitration sha.t be ^e cqwl.iy

by Lessor and Lessee.

ENTIRE COM3`RAC`I`. The entire agrczment b^een Lessor and Lessee is embodiaei
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herdn. No s^^ warmntaes< m7resextationsg or promises tsave been made or rcHad upon by eidwr
pm,^ as an ^ndumment to or b odification of tWs .t,e-aw.

SU^':-%.^E& Lessees at Lay time, and from tza^ to ^;s".rne. may stx°rea^^^ ^d can^l fl)l^
Lease as to all or axW pwt of the L+^^^^d by rwoada^^ a Surrendex of ^^e and themaapon this
L^^ and the ^ghts and ot^ligalioa^^ of the ^^^es hereunder, sWk termn^^ as to the pwt so
s=cndexed.

IS^.JQC^.^^URS_ MR ri,shm dut£m and Yeabi&itics her,^^ ^neifit and 'bind Les.^r and
Lessee and thea^ su^^^, m.si aszigns.

ff_VRr-.' NVI^ a^llia^, av^sr^.`^g pms^u^ie^sn or s^^.r OPCM60ara^^^^E --_MA
hereunder, or ^^see's fuifiatment of its obligations hereunder are prevented or delayed by such
^aws, rWcs4 mgWatioas or orders, or by inability to obWn nec4s;aary permits, equa^em3
scrAces, .r¢uftraaF, wauw„ electricity, fuel, wccem or easomentia< ^^ ^^ ^ -flood, ad-vme weather
condidons-0 war, sabot; gex rebe[lion„ i^suxrec^on, s iM st}fV= or aalbasr disputes, or by inaWity to
obtain a satisfactory market for production or ffii^^ of purchasm or carriers to take or ts^spert
such ^^on, or by any other cause not reasonably wiWa^ Lessee's control, this ^^ ^^
not t€^^^e becaa.s.^ of such pmventaon or s^oiays and, at Lessm3s option, the p^od of such
prevention or delay aW1 be added to ttao t+m hemrsf. Lessee. shull not be liable for €^^^h of
any provisions or implied covexaamts of this L^^ when dra3lsn& production or otta^r operalians
am so prevented or de&ayed.

SEygRABiJ ITY.. If any paovasi€an of this Lease is held invalid or eaxsenfors-cabEe by any
coun of compctent jsaris3icdsam the oth^r provhaa^^ of this Agreement will remain in M1 force
and eff"^^ ^y provision of"t^^ ^gmmenk held iza-valad or unenforaca.ksle only in ^ or ^egme
?+rall mnWxs an fW3 force and ^ff=1 to the extent nolt tsold inv.a^^ ^r Lmenforceable.

o This L^ ^ be ^^ecuttd in. one ^ more counterpwts„ each of
which -AQl be deemed to be m original ^" of tM^ Lewe and all of whicb.,, when taken ^ether„
wii.x be dccmod to croxastituft one and the szrne Lgrmmcnt,.

AIMIAL, a^ NT C^ ^^ hON! ^ &O^^= Nomttastanding
any^ h*rcinabovc provided, it is u:ar^mtood a.,^ agreed that all well locations, roads, and
pipelines -tra be constructed on t3ae property sk^^I be kocat^ by *a mutual agreema^ of the
pardese Lesme sM^ mark the ^mpowd wells, ma&d &A pipelines on the property and
thereafaw notify Lessor for the pupsase of obtgdning their oonsents which c-csmsent sWI xaot be
urr^^oonabYy^ withheld. If Lessor does not object to Lessee"s proposed location on the propeM
wnt^^^ 10 days aftear boaueg na^^^feed of Lessee's a^^^i3nation oas. the p^opeaty„ ^^swor shall ^
^m--d to have consented.

IN WITN^^^ WHFJZEOFa the Lewar and Lessee have ^xec-uted this LAMW as of the day
and ^^ ^^ above written.

LESSOR-

NOR71M AiMEWCAN COAI.. ROYALTY
COWANY

By;
ES R ME^CHIOP„ its

MOUNT.r"s.IN^ER NA`&" . GAS COMPANY

c a¢ c?'R'!f^' 9;.4.^r*c+`̂ Br ^.^___.^,..^......^..
BRL4N Lo TESTOVICHx its President
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^^^^ ^^ Pgwe
WiMMOM W. I^ NIP

STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

)
) ^^a
)

On t3aas 280 day of ^antwyi 2009, before um persrsnaRy a^ed JAMES F.
IrML^^OR, known to me to be the k^msident of NORTH AA4E^CAN COA-L ROYALTY
^^i"ANY, the casrpomfion that ns described in and that executed the within insvumes^^ and
Lckw3v-dedged 1* me ^ ^h coMosataon executed the same.

MY
^t3 rs.XSA# r^ ^,'^

N n , ww 7
,
0

;^

?wO-N'a^..;r.'keOi'b WF^ s b'G OF PENWS3. lo-wV,PaNTA, . . .

COUN',& Y OFW.a^SHINGTON
7^

On this, the q day of 2009, before me, a Notwy Public
in and fbr the Comi;o-nvm^^ of Pcz^^^^vardap the andes-sa.gned andkr^^, po-sona].ty appeamdg
B]UAN L. TESLOVI^K who acknowledged himself to be the pemoxa who signed the foregoing
instmmemr, being authorized to do ssa, executed the fomg^^^ insbsm=t for the purposes ^cmqn
conWx^^d by sagnaxee his name as prcsgdew to the •s^^n-xnt,

^.IN WITNESS WHE^OFy I h^^^^ set my hand and official

0.

Noftry Public

My commission expir= IA° 97° 1-3

70"^^
nsresst^+X: t4 ^esK ^. ^^ ^?a3^

6
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R.C. § 5301.56

C,

Effective: January 30, 2014

Baldwin's Ohio Revised Code Annotated Currentness
Title LIII. Real Property

% Chapter 5301. Conveyances; Encumbrances (Refs & Annos)
KM Termination of Dormant Mineral Interests

♦_* 5301.56 Abandonment and preservation of mineral interests

(A) As used in this section:

Page 1

(1) "Holder" means the record holder of a mineral interest, and any person who derives the person's rights from,

or has a common source with, the record holder and whose claim does not indicate, expressly or by clear implic-
ation, that it is adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter 1509., 1513., or 1514. of the Revised Code
to the holder to drill an oil or gas well or to mine other minerals.

(3) "Mineral interest" means a fee interest in at least one mineral regardless of how the interest is created and of
the form of the interest, which may be absolute or fractional or divided or undivided.

(4) "Mineral" means gas, oil, coal, coalbed methane gas, other gaseous, liquid, and solid hydrocarbons, sand,

gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalli_fer-
ous ore, or another material or substance of commercial value that is excavated in a solid state from natural de-
posits on or in the earth.

(5) "Owner of the surface of the lands subject to the interest" includes the owner's successors and assignees.

(B) Any mineral interest held by any person, other than the owner of the surface of the lands subject to the in-

terest, shall be deemed abandoned and vested in the owner of the surface of the lands subject to the interest if the
requirements established in division (E) of this section are satisfied and none of the following applies:

(1) The mineral interest is in coal, or in mining or other rights pertinent to or exercisable in connection with an
interest in coal, as described in division (E) of section 5301.53 of the Revised Code. However, if a mineral in-

terest includes both coal and other minerals that are not coal, the mineral interests that are not in coal may be
deemed abandoned and vest in the owner of the surface of the lands subject to the interest.
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R.C. § 5301.56 Page 2

(2) The mineral interest is held by the United States, this state, or any political subdivision, body politic, or
agency of the United States or this state, as described in division (G) of section 5301.53 of the Revised Code.

(3) Within the twenty years immediately preceding the date on which notice is served or published under divi-
sion (E) of this section, one or more of the following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been filed or recorded in the office of
the county recorder of the county in which the lands are located.

(b) There has been actual production or withdrawal of minerals by the holder from the lands, from lands covered

by a lease to which the mineral interest is subject, from a mine a portion of which is located beneath the lands,

or, in the case of oil or gas, from lands pooled, unitized, or included in unit operations, under sections 1509.26

to 1509.28 of the Revised Code, in which the mineral interest is participating, provided that the instrument or or-
der creating or providing for the pooling or unitization of oil or gas interests has been filed or recorded in the of-

fice of the county recorder of the county in which the lands that are subject to the pooling or unitization are loc-
ated.

(c) The mineral interest has been used in underground gas storage operations by the holder.

(d) A drilling or mining permit has been issued to the holder, provided that an affidavit that states the name of

the permit holder, the permit number, the type of permit, and a legal description of the lands affected by the per-

mit has been filed or recorded, in accordance with section 5301.252 of the Revised Code, in the office of the
county recorder of the county in which the lands are located.

(e) A claim to preserve the mineral interest has been filed in accordance with division (C) of this section.

(f) In the case of a separated mineral interest, a separately listed tax parcel number has been created for the min-

eral interest in the county auditor's tax list and the county treasurer's duplicate tax list in the county in which the
lands are located.

(C)(1) A claim to preserve a mineral interest from being deemed abandoned under division (B) of this section

may be filed for record by its holder. Subject to division (C)(3) of this section, the claim shall be recorded in ac-

cordance with division. (H) of this section and sections 317.18 to 317.20 and. 5301.52 of the Revised Code, and
shall consist of a notice that does all of the following:

(a) States the nature of the mineral interest claimed and any recording information upon which the claim is
based;

(b) Otherwise complies with section 5301.52 of the Revised Code;
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R.C. § 5301.56 Page 3

(c) States that the holder does not intend to abandon, but instead to preserve, the holder's rights in the mineral in-
terest.

(2) A claim that complies with division (C)(1) of this section or, if applicable, divisions (C)(1) and (3) of this
section preserves the rights of all holders of a mineral interest in the same lands.

(3) Any holder of an interest for use in underground gas storage operations may preserve the holder's interest,

and those of any lessor of the interest, by a single claim, that defines the boundaries of the storage field or pool.
and its formations, without describing each separate interest claimed. The claim is prima-facie evidence of the
use of each separate interest in underground gas storage operations.

(D)(1) A mineral interest may be preserved indefinitely from being deemed abandoned under division (B) of this

section by the occurrence of any of the circumstances described in division (B)(3) of this section, including, but
not limited to, successive filings of claims to preserve mineral interests under division (C) of this section.

(2) The filing of a claim to preserve a mineral interest under division (C) of this section does not affect the right
of a lessor of an oi.l. or gas lease to obtain its forfeiture under section 5301.332 of the Revised Code.

(E) Before a mineral interest becomes vested under division (B) of this section in the owner of the surface of the
lands subject to the interest, the owner of the surface of the lands subject to the interest shall do both of the fol-
lowing:

(1) Serve notice by certified mail, return receipt requested, to each holder or each holder's successors or assign-
ees, at the last known address of each, of the owner's intent to declare the mineral interest abandoned. If service

of notice cannot be completed to any holder, the owner shall publish notice of the owner's intent to declare the

mineral interest abandoned at least once in a newspaper of general circulation in each county in which the land
that is subject to the interest is located. The notice shall contain all of the information specified in division (F) of
this section.

(2) At least thirty, but not later than sixty days after the date on which the notice required under division (E)(1)

of this section is served or published, as applicable, file in the office of the county recorder of each county in

which the surface of the land that is subject to the interest is located an affidavit of abandonment that contains
all of the information specified in division (G) of this section.

(F) The notice required under division (E)(1) of this section shall. contain all of the following:

(1) The name of each holder and the holder's successors and assignees, as applicable;

(2) A description of the surface of the land that is subject to the mineral interest. The description shall include

the volume and page number of the recorded deed or other recorded instrument under which the owner of the
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surface of the lands claims title or otherwise satisfies the requirements established in division (A)(3) of section
5301.52 of the Revised Code.

(3) A description of the mineral interest to be abandoned. The description shal] include the volume and page
number of the recorded instrument on which the mineral interest is based.

(4) A statement attesting that nothing specified in division (B)(3) of this section has occurred within the twenty

years immediately preceding the date on which notice is served or published under division. (E) of this section;

(5) A statement of the intent of the owner of the surface of the lands subject to the mineral interest to file in the

office of the county recorder an affidavit of abandonment at least thirty, but not later than sixty days after the
date on which notice is served or published, as applicable.

(G) An affidavit of abandonment shall contain all of the following:

(1) A statement that the person filing the affidavit is the owner of the surface of the lands subject to the interest;

(2) The volume and page number of the recorded instrument on which the mineral interest is based;

(3) A statement that the mineral interest has been abandoned pursuant to division. (B) of this section;

(4) A recitation of the facts constituting the abandonment;

(5) A statement that notice was served on each holder or each holder's successors or assignees or published in
accordance with division (E) of this section.

(H)(1) If a holder or a holder's successors or assignees claim that the mineral interest that is the subject of a no-

tice under division (E) of this section has not been abandoned, the holder or the holder's successors or assignees,

not later than sixty days after the date on which the notice was served or published, as applicable, shall file in

the office of the county recorder of each county where the land that is subject to the mineral interest is located
one of the following:

(a) A claim to preserve the mineral interest in accordance with division (C) of this section;

(b) An affidavit that identifies an event described in division (B)(3) of this section that has occurred within the

twenty years immediately preceding the date on which the notice was served or published under division (E) of
this section.
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The holder or the holder's successors or assignees shall notify the person who served or published the notice un-
der division (E) of this section of the filing under this division.

(2) If a holder or a holder's successors or assignees who claim that the mineral interest that is the subject of a no-

tice under division (E) of this section has not been abandoned fails to file a claim to preserve the mineral in-
terest, files such a claim more than. sixty days after the date on which the notice was served or published under

division (E) of this section, fails to file an affidavit that identifies an event described. in division (B)(3) of this

section that has occurred within the twenty years immediately preceding the date on which the notice was served

or published under division (E) of this section, or files such an affidavit more than sixty days after the date on

which the notice was served or published under that division, the owner of the surface of the lands subject to the
interest who is seeking to have the interest deemed abandoned and vested in the owner shall file in the office of

the county recorder of each county where the land that is subject to the mineral interest is located a notice of
failure to file. The notice shall contain all of the following:

(a) A statement that the person filing the notice is the owner of the surface of the lands subject to the mineral in-
terest;

(b) A description of the surface of the land that is subject to the mineral interest;

(c) The statement: "This mineral interest abandoned pursuant to affidavit of abandonment recorded in volume
...., page ... ..,.

Immediately after the notice of failure to file a mineral interest is recorded, the mineral interest shall vest in the

owner of the surface of the lands formerly subject to the interest, and the record of the mineral interest shall

cease to be notice to the public of the existence of the mineral interest or of any rights under it. In addition, the

record shall not be received as evidence in any court in this state on behalf of the former holder or the fonner
holder's successors or assignees against the owner of the surface of the lands formerly subject to the interest.

However, the abandonment and vesting of a mineral interest pursuant to divisions (E) to (I) of this section only
shall be effective as to the property of the owner that filed the affidavit of abandonment'under division (E) of
this section.

(I) For purposes of a recording under this section, a county recorder shall charge the fee established under sec-
tion 317.32 of the Revised Code.

CREDIT(S)

(2013 H 72, eff. 1-30-14; 2006 H 288, eff. 6-30-06; 1988 S 223, eff. 3-22-89)

HISTORICAL AND STATUTORY NOTES

Ed. Note: Former 5301.56 repealed by 1988 S 223, eff. 3-22-89; 1974 H 1231; 1973 S 267; 130 v H 1; 129 v
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1040.

Page 6

Amendment Note: 2013 H 72 deleted "filed and" before "recorded" and substituted "317.20" for "317.201" in
division (C)(1); and rewrote division (H)(2) and the second paragraph of division (I). Prior to amendment, divi-
sion (H)(2) read:

"(2) If a holder or a holder's successors or assignees who claim that the mineral interest that is the subject of a

notice under division (E) of this section has not been abandoned fails to file a claim to preserve the mineral in-

terest, files such a claim more than sixty days after the date on which the notice was served or published under
division (E) of this section, fails to file an affidavit that identifies an event described in division (B)(3) of this

section that has occurred within the twenty years immediately preceding the date on which the notice was served
or published under division (E) of this section, or files such an affidavit more than sixty days after the date on

which the notice was served or published under that division, the owner of the surface of the lands subject to the

interest who is seeking to have the interest deemed abandoned and vested in the owner shall cause the county re-
corder of each applicable county to memorialize the record on which the severed mineral interest is based with

the following: `This mineral interest abandoned pursuant to affidavit of abandonment recorded in volume ....,
page .....'

"Immediately after the county recorder memorializes the record, the mineral interest shall vest in the owner of

the surface of the lands formerly subject to the interest, and the record of the mineral interest shall cease to be

notice to the public of the existence of the mineral interest or of any rights under it. In addition, the record shall

not be received as evidence in any court in this state on behalf of the former holder or the former holder's suc-
cessors or assignees against the owner of the surface of the lands formerly subject to the interest. However, the

abandonment and vesting of a mineral interest pursuant to divisions (E) to (I) of this section only shall be effect-

ive as to the property of the owner that filed the affidavit of abandonment under division (E) of this section."

Prior to deletion, the second paragraph of division (I) read:

"A county recorder who uses mi.crofilm. as provided under section 9.01 of the Revised Code may require the me-

morial `This mineral interest abandoned pursuant to affidavit of abandonment recorded in volume ...., page .....'

to be located on the affidavit of abandonment instead of the record on which the severed mineral interest is
based, and the affidavit may be recorded under section 317.08 of the Revised Code."

Amendment Note: 2006 H 288 rewrote this section. See Baldwin's Ohio Legislative Service Annotated, 2006,
page 2/L-380, or the OH-LEGIS or OH-LEGIS-OLD database on Westlaw for prior version of that section.

CROSS REFERENCES

Records to be kept by county recorder, see 317.08, 317.18, 317.20

LIBRARY REFERENCES

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

Appendix 61



R.C. § 5301.56

Vendor and Purchaser C= 130(2), 231(1).
Westlaw Topic No. 400.
C.J.S. Vendor and Purchaser §§ 191 et seq., 334 et seq.

RESEARCH REFERENCES

Encyclopedias

OH Jur. 3d Counties, Townships, and Munici.pal. Corporations § 1.68, Indexes of Records.

OH Jur. 3d Environmental Protection § 174, Duration of Covenant; Amendment and Termination.

OH Jur. 3d Mines and Minerals § 3, Minerals and Mineral Lands Defined.

OH Jur. 3d Mines and Minerals § 5, Rights of Surface Owner..

OH Jur. 3d Records and Recording § 71, Indexes.

Treatises and Practice Aids

Kuehnle & Levey. Ohio Real Estate Law and. Practice § 47:3, Ohio's Dormant Minerals Act.

Ku.ehnle & Levey, Ohio Real Estate Law and Practice § 15:21, Stray Deeds in Chain of Title.

Kuehnle & Levey, Ohio Real Estate Law and. Practice § 15:22, Grace Periods.

Page 7

Kuehn.le & Levey, Ohio Real Estate Law and Practice § 15:24, Constitutionality--Burden Imposed by Market-
able Title Act.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:25, Constitutionality--Safeguards.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:27, Attorneys' Use of Marketable Title Act--Tests.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:33, Annexation Ordinance as Root of Title.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:35, Dormant Mineral Interests.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 56:208, Leases--Oil & Gas--Preserving Notice, Oil and
Gas Interests Under Dormant Mineral Act.
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LAW REVIEW AND JOURNAL COMMENTARIES

Page 8

Mixon v. One Newco, Inc.: A Look at Dormant Mineral Acts, Comment. 6 J Min L & Pol'y 119 (1990-91).

Ohio Dormant Mineral Act--R.C. § 5301.56, effective March 22, 1989., Robert L. Hausser. 56 Title Topics 3
(May 1989).

Ohio's dormant mineral act, John K. Keller and Gregory D. Russell. 24 Ohio Law 12 (November/December
2011).

Surface Use and Damages Statutes: "Clouded" Constitutionality, Comment. 6 J Min L & Pol'y 87 (1990-9 1).

R.C. § 5301.56, OH ST § 5301.56

Current through Files 1 to 94 of the 130th GA (2013-2014).

(c) 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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R.C. § 5301.47

^

Effective: [See Text Amendments]

Baldwin's Ohio Revised Code Annotated Currentness
Title LIII. Real. Property

'^d Chapter 5301. Conveyances; Encumbrances (Refs & Annos)
'% Marketable Title Act (Refs & Annos)

♦^ 5301.47 Definitions

As used in sections 5301.47 to 5301.56, inclusive, of the Revised Code:

Page 1

(A) "Marketable record title" means a title of record, as indicated in section 5301.48 of the Revised Code, which
operates to extinguish such interests and claims, existing prior to the effective date of the root of title, as are
stated in section 5301.50 of the Revised Code.

(B) "Records" includes probate and other official public records, as well as records in the office of the recorder
of the county in which all or part of the land is situate.

(C) "Recording," when applied to the official public records of the probate or other court, includes filing.

(D) "Person dealing with land" includes a purchaser of any estate or interest therein, a mortgagee, a levying or

attaching creditor, a land contract vendee, or any other person seeking to acquire an estate or interest therein, or
impose a lien thereon.

(E) "Root of title" means that conveyance or other title transaction in the chain of title of a person, purporting to

create the interest claimed by such person, upon which he relies as a basis for the marketability of his title, and

which was the most recent to be recorded as of a date forty years prior to the time when marketability is being
determined. The effective date of the "root of title" is the date on which it is recorded.

(F) "Title transaction" means any transaction affecting title to any interest in land, including title by will or des-

cent, title by tax deed, or by trustee's, assignee's, guardian's, executor's, administrator's, or sheriffs deed, or de-
cree of any court, as well as warranty deed, quit claim deed, or mortgage.

CREDIT(S)

(129 v 1040, eff. 9-29-61)
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CROSS REFERENCES

Records to be kept by county recorder, see 317.08

Statutory forms of land conveyances, see 5302.05 et seq.

Transfer and indorsement of deed by county auditor before recording, see 317.22

LIBRARY REFERENCES

Vendor and Purchaser C= 130(.5).
Westlaw Topic No. 400.

RESEARCH REFERENCES

Encyclopedias

OH Jur. 3d Easements and Licenses in Real Property § 56, Generally; Notice of Easement.

OH Jur. 3d Environmental Protection § 174, Duration of Covenant; Amendment and Termination.

OH Jur. 3d Mines and Minerals § 9, Transfer of Resource as Transfer of Realty.

Forms

Ohio Forms Legal and Business § 2:78, Introduction.

Ohio Forms Legal and Business § 1:162, Form Drafting Principles.

Treatises and Practice Aids

Kuehnle & Levey, Ohio Real Estate Law and Practice § 9:1, Marketability--Definitions.

Page 2

Kuehnle & Levey, Ohio Real Estate Law and Practice § 9:2, Marketability--Ohio State Bar Standards of Title
Examination.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:4, Definitions--Marketable Record Title.

Kuehnle & Levey, Ohio Real Estate Law and. Practice § 15:6, Definitions--Root of Title.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:7, Definitions--Title Transaction.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:8, Definitions--Records.
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Kuehn] e & Levey, Ohio Real Estate Law and Practice § 18:1, Ohio State Bar Association Standards of Title Ex-
amination.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 47:3, Ohio's Dormant Minerals Act.

Kuehnle & Levey, Ohio Real. Estate Law and Practice § 7:12, Public Records--County Search Standards.

Kuehnle &.Levey, Ohio Real Estate Law and Practice § 15:21, Stray Deeds in Chain of Title.

Kuehn.le & Levey, Ohio Real Estate Law and Practice § 15:24, Constitutionality--Burden Imposed by Market-
able Title Act.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:27, Attorneys' Use of Marketable Title Act--Tests.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:28, Attorneys' Use of Marketable Title Act--Caveats.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:30, Independent Chain of Title Within Fee Simple
Estate.

Kuehnle & Levey, Ohio Real Estate Law and Practice § 15:33, Annexation Ordinance as Root of Title.

LAW REVIEW AND JOURNAL COMMENTARIES

American Land Law Reform: Modernization of Recording Statutes (Part I), Robert N. Cook. 13 W Reserve U L
Rev 639 (1962).

Chazakah: Judaic law's non-adverse possession. Note, 52 Clev St L Rev 623 (2004-05).

The New Marketable Title Act, Allen F. Smith. 22 Ohio St L J 712 (1961).

Ohio Standards of Title Examination, Prepared by the Real Property Law Section of the Ohio State Bar Associ-
ation. 52 Ohio St B Ass'n Rep 77 (1979).

Ohio's Curative Statutes, Victor R. Crouch. 53 Title Topics 3 (October 1986).

Ohio's Marketable Title Act, Walter J. Morgan and John H. Gherlein. 32 Clev B J 247 (1961).

Probate Litigation Issues and Trends. Kerin Lyn Kaminski, 19 Prob. L. J. Ohio 160 (March/April 2009).

Semachko v Hopko: Ohio's Marketable Title Act Comes to the Fore, Comment. 23 Clev St L Rev 337 (1974).

When Can The Determinative Root Of Title In A Case Involving The Marketable Title Act Be Earlier Than The
"Root Of Title" Described In R.C. 5301.47? 55 Title Topics 8 (June 1988).
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When You Take a Deed, Mortgage or Lease to the County Recorder's Office to be Recorded, What is the Proper
Wording?, Robert L. Hausser. 53 Title Topics 8 (November 1986).

NOTES OF DECISIONS

Broker's duty 3

Constitutional issues 6

In general.; application 4

Marketable record title 1
Root of title 5

Subsequent grants 7
Title transaction 2

1. Marketable record title

Reformation of property owner's deed was foreclosed by Marketable Title Act, even though deed carried for-
ward an erroneous property description, constituting an ambiguity making it subject to reformation, where erro-

neous description was in place for more than 40 years before it was challenged, and was the basis for abutting
property owners' property description. Ealy v. Nixon (Ohio App. 6 Dist., Erie, 05-14-2010) No. E-09-046,
2010-Ohio-2120, 2010 WL 1931981, Unreported. Reformation of Instruments C=, 23

Deed restriction barring the sale of alcohol on the real property was extinguished pursuant to the Marketable

Title Act, where restriction was not contained in a deed transferring the property as part of a foreclosure sale

more than 40 years earlier, and was not included or specifically referenced in any of the subsequent deeds in the
chain of title. Murray Energy Corp. v. Pepper Pike (Ohio App. 8 Dist., Cuyahoga, 06-09-2008) No. 90420,
2008-Ohio-2818, 2008 WL 2350886, Unreported, stay denied 118 Ohio St.3d 1504, 889 N.E.2d 1024,

2008-Ohio-3369, appeal not allowed 119 Ohio St.3d 1485, 894 N.E.2d 1243, 2008-Ohio-5273. Covenants C=
72.1

Purported purchaser and vendors entered into contract to purchase real estate, and thus, trial court could order
specific performance of contract, where purported purchaser offered specific sum for real estate, vendor signed

standard form contract for sale of real estate that indicated he would convey marketable title with release of

dower such that fact that his wife did not sign contract did not render contract invalid, and contract included es-
sential terms such as price, property description, identity of vendors and purchaser, and payment method. Sugar

v. Blum (Ohio App. 7 Dist., Mahoning, 03-18-2004) No. 02CA234, 2004-Ohio-1384, 2004 WL 549584, Unre-
ported. Specific Performance C=0- 65

An. objection to a title must have some substantive merit in order to defeat a claim for specific performance of a

contract for the sale of real estate made by a vendor charged with producing "good and marketable" titl.e. G/GM

Real. Estate Corp. v. Susse Chalet Motor Lodge of Ohio, Inc. (Ohio 1991) 61 Ohio St.3d 375, 575 N.E.2d 141.
Specific Performance C= 92(1)

A title need not be free of any possible claim of defect in order to be marketable, but it must be in a condition as

would satisfy a buyer of ordinary prudence. G/GM Real Estate Corp. v. Susse Chalet Motor Lodge of Ohio, Inc.
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(Ohio 1991) 61 Ohio St.3d 375, 575 N.E.2d 141. Vendor And Purchaser G:.;P 130(2)

Page 5

A "marketable record title," as defined in RC 5301.47(A) and RC 5301.48, is subject to an interest arising out of
a "title transaction" under RC 5301.49(D) which may be part of an independent chain of title. Heifner v. Brad-

ford (Ohio 1983) 4 Ohio St.3d 49, 446 N.E.2d 440, 4 O.B.R. 140. Limitation Of Actions 0=, ' 19(1)

A marketable title imports such ownership as enures to the owner the peaceable enjoyment and control of the
land as against all others. McCarty v. Lingham (Ohio 1924) 111 Ohio St. 551., 146 N.E. 64, 3 Ohio Law Abs. 9.

2. Title transaction

A court decree holding that use restrictions on real property in an earlier deed and referred to in a later deed are
valid and enforceable constitutes a "title transaction" within the meaning of RC 5301.47(F). Blakely v. Capitan
(Lake 1986) 34 Ohio App.3d 46, 516 N.E.2d 248.

The recording of a "title transaction" under RC 5301.47(F) and RC 5301..49(D) is equivalent to the filing of a
notice of claim during the forty-year period as specified in RC 5301.51 and RC 5301.52. Heifner v. Bradford
(Ohio 1983) 4 Ohio St.3d 49, 446 N.E.2d 440, 4 O.B.R. 140. Limitation Of Actions 0=.. 19(1)

A possibility of reverter is an expectant estate and such an interest is a present future interest that is alienable,
descendible, and devisable; thus, such an interest constitutes an interest in land subject to the Ohio Marketable
Title Act. Carlson v Koch, Nos. 878 and 708 (CP, Cuyahoga 4-20-76).

3. Broker's duty

Where a real estate sale is conditioned upon the conveyance of a marketable title and the real. estate broker, act-
ing on behalf of both the buyer and seller, discovers an encumbrance and fails to further inquire whether the

seller has marketable title, the broker has breached his duty of good faith and is answerable to the buyer for

damages. Garl v. Mihuta (Lorain 1975) 50 Ohio App.2d 142, 361 N.E.2d 1065, 4 0.O.3d 107. Brokers C= 32

4. In general; application

Competing affidavits of the parties' experts were insufficient to raise a genuine issue of material fact because

they differed not on the facts, but on the interpretation and application of the Marketable Title Act and Ohio ca-

selaw concerning notice and the application of a restrictive covenant that is outside the chain of title. Ohio Turn-

pik.e Comm. v. Spellman Outdoor Advertising Services, LLC. (Ohio App. 6 Dist., Erie, 04-16-2010) No. E-

09-038, 20.1.0-Ohio-1705, 2010 WL 1511.707, Unreported, appeal not allowed 126 Ohio St.3d 1549, 932 N.E.2d
342, 2010-Ohio-3855. Judgment C= 185.3(17)

Obtaining title insurance would not satisfy vendor's obligation under real estate purchase agreement to remove

title defects; if vendor and purchasers had chosen to permit title insurance to remedy title defects, they could

have provided such a remedy iii agreement, and while title insurance could have alleviated any pecuniary loss
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resulting from instant transaction, it would not have eliminated hazard of litigation that was inherent in purchase
of property, which was burdened by tenant that had federal tax lien levied against it and that had financing state-
ments filed against trade fixtures that it had installed. Desantis v. Lenoci (Ohio App. 9 Dist., Lorain,
09-07-2005) No. 04CA008621, 2005-Ohio-4661, 2005 WL 2140582, Unreported. Vendor And Purchaser 4C=
144(1)

Where an easement on purchaser's property was created subsequent to purchaser's root of title, the Marketable
Title Act had no impact upon purchaser's claim that its property was not subject to the easement, which had been
filed outside the chain of title of the servient estate. Spring Lakes, Ltd. v. O.F.M. Co. (Ohio 1984) 12 Ohio St.3d
333, 467 N.E.2d 537, 12 O.B.R. 431. Vendor And Purchaser 0= 130(9)

Right-of-way granted to coal company in deeds for use of surface of grantors' land to transport coal from other
property was not extinguishable by Marketable Title Act, which specifically provides that the Act shall not ap-
ply "to bar or extinguish any right, title, estate or interest in and to minerals, and any mining or other rights ap-
purtenant thereto or exercisable in connection therewith." Quarto Mining Co. v. Litman (Ohio 1975) 42 Ohio
St.2d 73, 326 N.E.2d 676, 71 0.O.2d 58, certiorari denied 96 S.Ct. 128, 423 U.S. 866, 46 L.Ed.2d 96. Mines
And Minerals 4D=;, 55(7)

The purpose of the marketable title act is to simplify and facilitate land title transactions by allowing persons to
rely on a record chain of title as described in RC 5301.48, subject to the liinitations of RC 5301.49, and shall be

liberally construed. Semachko v. Hopko (Cuyahoga 1973) 35 Ohio App.2d 205, 301 N.E.2d 560, 64 0.O.2d 316
. Limitation Of Actions C= 5(1)

5. Root of title

There was no evidence which disputed developer's contention that later deed was root of title for parcel, and

thus court could not look at earlier deeds to determine existence of restrictions on lot; affidavit from title insur-

ance company attached to developer's summary judgment motion stated that root of title was later deed, and area
residents included copy of deed in brief in opposition to developer's motion for summary judgment and did not

dispute claim that deed was root of title. Pinkney v. Southwick Investments, L.L.C. (Ohio App. 8 Dist.,

Cuyahoga, 08-11-2005) No. 85074, No. 85075, 2005-Ohio-4167, 2005 WL 1926507, Unreported. Covenants
C= 69(1)

Claimants to real property satisfied the elements of the Marketable Title Act, which depended on an unbroken

chain of recorded title transactions from the present claimant back to the title transaction which had been a re-

cord for more than 40 years and adequately embodied the real property interest; claimant to subsurface rights

showed unbroken chain of title going back to title recorded two years prior to opponent's "root of title," based on
1940 special master's deed which resulted from foreclosure of mortgage on property owned by coal company,

while opponent's "root of title" was a 1942 deed from the heirs of the common grantor. Minnich v. Guernsey
Sav. and Loan Co. (Guernsey 1987) 36 Ohio App.3d 54, 521 N.E.2d 489. Mines And Minerals C= 55(7)

6. Constitutional issues
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The Ohio Marketable Title Act is constitutional. Carlson v Koch, Nos. 878 and 708 (CP, Cuyahoga 4-20-76).

7. Subsequent grants

The Marketable Title Act is inapplicable in a case where an easement was created subsequent to the effective
date of a party's root of title. Spring Lakes, Ltd. v. O.F.M. Co. (Ohio 1.984) 12 Ohio St.3d 333, 467 N.E.2d 537,
12 O.B.R.431.

R.C. § 5301.47, OH ST § 5301.47

Current through Files 1 to 94 of the 130th GA (2013-2014).
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20I J NOV-5 A114i1: 01
IN °THE COURT OF COMMON PLEAS

FOR CARROU. CUUNTY

.. ^ ^^„s..a.

RONALD EDWARD DA1OREN,. et sa, }
^ C^e No,13CVH27445

^ Judge Richard M. Markus
v. ) (Serving By Assigament^

^
Bp,OWN FARM PROPERTrES, L.L.C. ot a1., ^ FINAL OFlNION AND

JUD^r̀NEW
Deferddnts )

`LTA^ ^ ER0 CEDURALIHSTORY

On February 11, 2013, eight plaintiffs filed this ewe to. qdet title for o-U and gas rights

they baberi.te3 from their moffim or grandmrather, 'I'b;r^ defendant 1andowmers contmd tbat

Obio' ^ Donmmt Minc^ Act dmmel -€hat the hmily abandoned ttaoge rights which then. merged

into the iant^^ersg surfime titles. 1'be f^wth defendant is .a developer that holds dw p,Iaittiffs'

leases for those oil and gas rlghts. Eaob defendant filed an finsvm;r with a Cx^ssclaim or a

Counterclaim. The defendant der^^loper supported the plaintffs' c1airns.

Ohio adopted its Dormant ^incml Act as part of its Marketable Title Act on March. 22,

1989, and added ^^^cant proetbreJ provisions by an amendment on June 30,2006. The

parties agree dmt either the, 1989 -version or the 2006-version of 01-ao^^ ^ormant MinaWs Act

gov^s their dispute. No one asserted or sought to ezfome an a.band^^ent claim wbale the

1999 version was in effect- This Court concludes ftt the 2006 version controls and denies txe..

lanrlcswners' abandonment claim, so the plainfiffi retain those rights..

I
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On August. 5,20 13, aU pardes jointly filed "Sti^^^^ of Facr which provide:

Ccrtain partaes have recently amended their pleadings so that the only eiaims
remain4 iu this action by any party ^ound m decimtoxy relief or quiet title and
snvOlve IhO i^^ of wbether the Defendants have ownersbig of the oil and gas
min.erats tnderiymg tb.eu :^eVect^e properties,. The ^^ agree aud stipWate to
the following facts and requmt that the ismm of k^^ ownership orthe subject
winerals be finaUy decided by the ^ourt.ba5ed upon the sfipuk,ted ficts without
the need of any trid.

ThOse f8chW stiPulaflons provide the basis for this Com°t's doelsic^

On SoPlemier 16,1949, Cad E. DaWgren and Leora Perry Dah1gren (husband and

wife) conveyed 225.59 acres in CmToil County tca Wi^Ham Lewis DtnIap, with a deed that

prs>vsded.;

^^ceptingand reserving to Ieora Pwy Dail.gren all the oil and gas Utaderlying^
smd premims together with^rights €sf way for pipe lines and ingress and egess to
any drilling operatiom tl^^n and for the.removal, of sasd.minexals from Suad
property.

By, ftt dee^l, the iaahlgmm sevmd the subsurface title for oil and gas fiora the surface title for

that^^ See Gi11 v. Fletcher (1906), 74 Ohio St. 295, ^ phs 1-3 of^e syllabus.

Leora ^^gren did not convey her irmined ° rights to ^yme before her death on

Mmeh 13, 1977. Hea^ ^ an.d re's^^g probate court orders vestrd her mineml rights in her

t^echiid^ene They are the lawful successors to Leoxa.Dahlgren's resaved rights, ^umuant tta

probate 6oaart Certificates of Tmmfer which her daughtez mistAenly fded with the Carroll

C-ounty Prob^^ Court rather than the Carroll County Recorder's Office. The Caff oi1 County

Probate Caw-L issued a Certificate of T"rawfor for those oil and gas rights to those children on

May 3, 1978.

Those reserved rights ware not the 'staiject of any title transaction tl.aat. auyone x=rdecl in

2
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the Can-oil Couiity Recordcr's Office betsra^^^ March 22, 1969 (twmtY Yem befOre th^ effeeave

date for the 1989 ^emon of the Dommt Minerals Act) and September 17, 2009 (the date when

one of the pIaintiffs first: recoxded an oil and- gas Ime- to a developer).

There was no doing at, pmductio^ ^om, or storage of oil or ^w on that property or any

property pwled with it befcrre July 5, 2012. The severed oil and gas title was tot separated from

the surface title €snL tax Est for the Cmol1 County Auditor or the Cunoll County Tr^ver. No

one filed a claim in the Carroll County R=rder"s Office for oil or ps ownersbip on ft relevant

properties before one of the plaintiffs filed ta claim on Aprl 12, 20 11 -

Tha,- tbm defendant landowners are the 1awfW successors to WMiam Dunlap's rights for

the relevant properties, pur-suea.t to duly recorded chains of title. In ewh of their chains of title

the deeds are expressly subject to the oU and gas reservafi€rn set forth in the deed recorded at

Volume 12 1p Page .300, which.is the 1549 DaWg= deed.

Two of the tbnc L-indowner defendaats first acquired their intaests in the rex^var.t

properties after the 2006 amendment to Ohio's I}onn^ MinerW A^t so they did not and wu^d

not have asserted any abandonment c-um, before t^.t amend^ent The remabi^g Landowa.er

defendant acquired his interwt in relevant prDpezty by deeds in 1999 and 2002.

^Tone of the defendant 1andowners.nor any of their x^^ecdv^ ^^^essors in inwests

ever asserted any abans^onmesat for the re1evant.^eral rights in any couTt proceeding before

these lm€1owner de#`eadants ffied their pleadings in this cm.

In 2009, each of the plaintiffs leased their oil and gas interests for the reIevmt properties

to a developer who recorded those leases in the CarroU County Recorder's Office in 2009 or

2010, and who later assigned those leases tD the defendant developer.

3
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In March of 2012, one of the defendant landowners sent the plaintiffs and the leasebo,lder

developer a `Notive of C^^ees Intent to Dec1ue the Abandonmew ofNSineml Iuterest (Ohio

R"ised Code 5341,56)'^ ^r part of the relevant properties. There is no evidence that before

then =^ of.the defendant l^^ovvmr^ ^r any of dwir predecessors in interest ever asserted to any

crfthe plainiiffs or to any public o1ri^ dw any owner of those minemt i^msts had abandoned

them

Within 60 days after the landowners sent t^ni a`Woti^^ of Owne$s Inwrat to Declam the

Abandonment ofMinerai. Intex°est,'R five of the eight plaintiffs fded e3.aim.s for their relevant

mineral intemsts in the Carroll County Recorder' Office.

On September 3, 2013, the plainfiffiZed their Brief i-n Support of Request for Judgment.

On Octsx'ber 18, 2013, the tbree defendant landowners fi.led their Motion for J tand

SuP. ° Brief, and the defendant. developLT faled its Responsive Brief in. Support of ffia.nfiffi

Request for Judgment On N'csvernber 1, 2013, the pldntiffs f€l^ ^ Responsive Brief. Tae-

^^ is now ripe for this Courf s decision.

UNDERLYNG MAMTABLE TIETLE. AC'I"

In 1961 Ohio joined a widespxead ti^^ refoam movement when it enwed its marketabie

Title Act as R,C. 5301.4?-5301 °56. In the Pefatr^ry Note for a.laterpro}osed Uizi.^'a^im

Marketable Title Act, the National Conference of Commissioners on Uniform State Laws

explained the general ^^^e for those laws:

'Me basic idea oftbe Marketable Title Act is to codify the ^merab1e New England
tradition of conducting title ^^hes back not to the original crealgon of title^ but
for a reasonable periozi only. The Model Act is designed to assure a tific searcher
who has found a chain of title suxftg with a documeat at least 30 years old that
he -neecl search no further back in the record. Pmiisions for rerecording and for
protection s^^pmo^^ using or occupying land am desiped to prevent the

^^i ^
4 .^.: _^^^
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poss.ibility of fraudulent use ot'the azar:icetable record title iules to oust true
owners ofprope^.y^t. .

The most controversial issue with respect to marketable title legislation is whether
or not an exception should be madc for minemI rights. This [GTrnform] Act
follows the Modei Act in makirig no such exr,eptaors. Any ma3or exception largely
defeats the purpose of marketable title legislation, by fo .° the title examiner to
search back for an indefinite period for claims faili.zag under the exception.

As ori. ` y enactod, Ubio's Marketable Title Act'gove°ned 0 interests in Iand

including severed mineral interests. It relies on a chain of tYtle with a`aroot" recoxd no more than.

40 vea^r-s old. It included R.C. 5301.47 ("Definitions'), 5301.48 ("Unbroken chain of recorded

title"), 5301.49 (".ltecord xnarketiibie title; excepbon"); 5301.50 (".Prior interests"}, 5301.51

("P.reservation of`mterest"); 5301.52.("Contents of notice'); 5301.53 ("Certain rights not

barnd!% 530.1.54 ('Ufect of changes in 1awv°'), 5301.55 ("Liberal oo °on"), -an.d R.C.

5301.56 ("Tbree year extension'). Betwem 1963 and 1989, the legisla.ture adopted various

anxndments to those sections, which s.re not relevant here.

Effective March 22,1989, the legislature repealed and rewrote R.C. 5301,56 to create

Ohio's Dormant Minerals Act. Effective June 30, 2006, the leglsl.a.ture amended R.C. 5301.56

by adding procedures for a surface landoiAmer to clairn that a mdneral rights holder has. abandoned

those rights and for the mineral rights holder to challenge that claim,

in their context, it is clear that fihe legislature has always intended t]aat the Marketable

Titl.e:A.ct (R.C:.43U1.4'T-530Z.55) and the Dor.tramnt Mhers1s Act (R.C. 5301.56) are lntegtated

title laws which should be read together whenever they were fii effect.

Thus, R.C. 5301..47 provldes definitions that apply to R.C. 5301.47 to 5301.56 inclusive;

and R.C. 5301.54 restriats the effect of all those sections on other statutory pTx>visions. More

2I ` ;
^ A^^^^' ..^..^,^^.
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signaficandyg R.C. 5301.55 direeb:

^eedons 5301.47 to 5301.56, inclusive, Of^e Revised C0d,- shall be la"banily
consftvW to effect the iegisMv^ PurPose of simplifying and facilitafing land title
trans^r-tions by allowing pencrns to rely on a record cha,%rL c^fta^e as dm°i.bed in
Sec^a.on 5301.48 s^f.^.e Revised Code, s^.^^ only to ^s^ lim%tatiDns as appear in
section 5301.49 of the Revised codeo

The paupuse offhe Marketable Title Act is to, sB^^^^ and ^Uitate land title ftusactio-ns by

^^^^ Pmons to rely O^ a re'cord cWn Of tWO." Collins v. Moran, 2404-Ohit^ 13 81 (7" Dist)^

^^, quOting ^^^ v. ^^pko (1973), 35 Ohio App,2d 205; seeaIso Pirakney v. Sr^uthWck

,^^^m^ftnts, LeL C., 2045mOhio-4167 (Slh Dist.) at 13 1e

Both the Marketable Title Act and its ^onnaa Mucrats Act r-ainpon^,^t support reliance

on pubhr- d.car-uments ratbier than paavae communications for title tmwfeiso For some ^ ^

the Marketable title Act pennits reii^^^ on.pub1i,e, docurnents. outside the county recorder'.s

office.

PLC. 5301.47 defines reliab1e:pub1ic records that documeAt title interests and ftusf^

As used in swior,s 5301,47 to 5301,56, inclusive of the Revised Code:

(B) f`Recorc3s°° includes probate and other offiri^ public records, as well as records
in the office of the recarder of ^ ^unty itL v,,M ^h aLl or partc^^^e hwd is situate,

,.. » ,.

(C) Mecording,4P when applied to the offis^ public reco-rds of the probate or other
^t^ includes ^ i .

(F) "Tit^e tramacion" means any traa=tiarxa affwting title tcs anY interest in land,
.€nr-luding title bY Wi1l Ot descent, title by tax deed, or by tmgee's, awrgneegs9
gullrdzan"s, ^^^cutO-esq admbi;^^tos's, or s1xe-riffs dwd, or dmree ofany ^^ as
well as ^amnty de0d, quit claim deed, or mortgage.

, .>..
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RZ. 5301.48 defmes the holder of an "unbroken chain^^^tieP for an antemsf in real

property and therefore a "marketable title" for that ^^t to i=lucle (a) a person for whom those

public records showan unbroken chain of title for that interest whach extends back for at least

forty yem; or (b) a person for vvhom those public records show an uabraken c hein of title for an

inwzwt that a doca^^ created within ihe preceding forty yea-rs. If the documents in that chain

of title specifically identify a recorded dc^^^nt g.^ creawd an interest in that gropertyF ^^ act

pruscrves that interest -R.C 5301.49(A)° AU interests created before an unbroken chain of title

that extencls back at least brty 3^^am which are not otherwise pmmed by the act am "null and

void" [R.,C. 5301.501 ond "extinga.isb.ed7 gC° 5301°49(D)]•

Subject to specified exceptions, the holder of an interest with an anbt°cslcm chain of title

for at least forty yam need not demo^ (a) the creation of that interest mo-re thon forty y^^m

earlier, or (b) the ^nnination of any purpoAcd limitation on that interest more than forty years

oulaer° 1'h:e fc^ ^^^ ^measure3 back from "the time the marketability is being dewrmlne>

[R.C. 5301.47(E) ancl R.C. 5341°5 Y(B)I$ crr"is to be detem3!ned7* [P.,C. 5301A8)

R.C. 5301.51 wd 5301.52 permit the holder to preserve an otherwise unprtitwted 1ntexe&

by recording a ^^esm-bed notice. Before the 2G06 amendment ffid created the Dormant IvCmezals

Acts the legislattire repeatedly revise1R.C..5301°56 tD provide additional f'^ year grace periods

during which the presmlbed notice could preserve flua interest, which it ultimately extended to

Dwmber 31, 1976 fmore dm 15 years after the act's effective date).

VERSTONS OF THE DO:^NT WNFRAL^ ACT

Followiug the adoption of Marketable Title Acts, many states added specfal rules for the

ter^tion o€minezal. nglats, induding t^mpoamy lease interests and permanent &e simple

7
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owne€ship. ^^ agam, the National Conference of ComnussiorEers on Urifcm State 3avn

explains that higary "m the Prefatory Note for its Uniforrn I7oramut lnt=s^ Act,. which the

Conffmnce approved in 19 86 and the A.B.A. approved on Fobrumy 16, 1N7e

TiansaCtaons involving mineral interests may ^ ^^verd diffcrent fomsd A ^^^e
Pmlits the leSSee to enter the. land and x^ove minw&, for a spec1fied period of
finiea > 4 ° ° A fev titlc or other iftr^sts in minerals araay.le =a.#ei by ,rererance.

A seaemce ofniinerd 1iWests occurs ^ere a or a portion of mmeW intmwts
^ owned ^^ from the ownersWp of the mfam. A severance may ^em in one
of°^o wo-ys_ First a ,^wtw owner who also owns a mineral interest may reser^e
all or a portion ^^^e mir=4 i^^^^ ^^n umsfer of the.swface. In the deed
zonveYir^g the surface of the land to the buyer, the seIler reseav^s a mffieW
iraftrest in some or all of the miner^ beneath the. surface.. . .

^eCcm.d,. a person who owns both ^e surface of the land and a mhicml interest
may convey all or a portion of the mineral interest to anc^thcr pemc ►rt, , . o .
Severed mineml intemsts may be ownod in the same rraarmer as the su6ce oftxe
land, that is, ln fee simple.

Dormant minend mterests in gc=al, and severed miumal mtemAs m pmtlcaziar®
may lsr=nt difficulties if the owner oftlte ijftrest is missing or t^own. Under
the common law, a fee simple interest in land emnot be extinguished or
abandoned by noprascs and it is not necessary to xerecordor to maintaffi cwent
PrcaPcrtY moxds in order to preserve an ownership inwmt in niifterls. Thus, it is
possible that tho only d^cummt appearing in the public record may be the
document ir^baUy creating the mmeral ia,weest, Subsequent mmeral c^^ers,.Mch
&s the twlr-s Df the original mineral owner, rr^ be zznco^^^^ about an
^^arerat^^ ^aluelew mineral intmvt and may not even be aware of it; hence ffieir
iaalmsts may not appear of record. If mineral owmm are missing or unj=wn., it
amaY ermte Prob1em for aayane_ iut . d in exploamg or rrinin^ because it may
be difficult or impossible to obtain rag.^ to develop the mincrals9 An CXPloi^tior,
0r mfillng c®ra^pauy may be liable to the missing or unknown owr=s if
explorafirzn or niinin proceeds withoW proper leases. Surface owners m also
^ncemerl with the ownersHp cafthe r^^ beneath the%r'propcrty. A xr&ineral..
intaest includes the xlglZt of reasonable entry on the surface for purposes of
mineral extractiom this can effeofively preclude zlerelopment of the Wace and
^nstitutes a ^ignificau1impairmerit of markeia.biHty°

An extensi've body of legal literature demonstmt^ -the need for ^^^eLlive mms
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of cleuing. land tit' les of dormant mineral hitermts. Publac policy favors subjecting
dozmantmineral interests ts3 terrnanatia^, and legislativc intervention in tlae,
cont^nwng conffict between mmeral and surface m^emts may be ^^ary in
some jurisdictions. Mom than one-fourth oft^e states have now enozted special
sudates to enable.t ticw^ of dormant ^na-al intorests, and some of the nearly
two dozen sWes that now have marketable tide acts apply the acts to minernal
1^^estsa

Nonuse. A nuniber ofstaut^s have made nonuse of a raineW aatmst for a term of
yem, e.g,, 20 yean, the basis for termhlafican of the mineTal interesL Such a
smuit,e hz effectmakes norause for the prescribed penod concl^^^ evid^nce, of
intent to abandon. The ^onum s^enie has ^vau s anl. ^^^dvantages. Its
mBj ar attraction is that it enables extingWsbmmt of dormant interests solely on
the basis of nonuse; proof of iutent to abaadon is unnecemary. Its major
drawbacks are that it ^equk^s rmrt tD f^ ^utside-the record and it requires a
judicial proceeding to deterrnine the fact ofnoausc> It also prwludes langAterm
holding of minwal tights for such purposes as futae development, future price
increases tl^ ^ make development feasible, or assamee by a conservation
organization or subdivider that the rnineral rigbts will not be exploitcd,

The nonuse concept shou.l.d be i^^arporated in any dsarmmt maneml stattft.. . . °

Recording. Another approach found an. sevcaal jurisdictions, as well as in USLTA
(Uniform Simplification of Land Transactions Act), is based on pa.ssW of time
vitlrs^^ recording. Under this appr^^ a mineral "antere-st is extingutished a certain
period rsftl^e after it is recorded, fbr example 30 years, unless dudng that period
a notice of zntow to preserve the interea is recorded. The virtues of this model are
that it enables clearing of title on the, basis of facts in the zocordana3 withoul resort
to judicial ^^on, and it keeps the rewrd n-dnaal ownenhip current. Its major
disadvantages ^ tW it permits an mactave owner to preserve the mineral rights
on a purely spwWati^^ basis and to hold out for n^.^anm money inde^'xritoly, and
it creates the possibility thatactively produclng mi^^^ rights wi11 be lost through
inadvertent fa%1ure to recozd a notice of 1^tent to pzesexve tla.e. mineml rights. The
recording concept is useK however, and should be a key eleinent in any dormant
mineral legislation.

Conrtitutionality. Constltutlonal lssms have been raised ccsnceming retroactive
application of a dor^ant mineral sfttute to exisft mineral int^rests. Thq leading
mse91^co v. Short, 454 U.S. 516 (1992)F held the Indiana dormant mineral
statute constitutional by a natrow 5-4 margin. The 1nchana statuto provides tlw a
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milleral right IaPses sfit is not used for a period of 20 yean acd no momtion of
rights is recorded duritag that time. No prior notice to the xrilneml owncr is
requimd° The statuw includes a two-3m grdw period after enactment
^^ which notices Of Preservatloa^ ^f tbZ mineral interest may be recorded.

A combination nosausehtmrdl^ scheme thus satisfies £edeM due process
requirc=ntse Whether such. a scheme would sati* the due pro=s requimmeas
of ^vadous states is not clear. ^parable dDnnW mineral legislaflon las been
voided by seveW gbft courts for fidure to sahs^ state due process xeqummenua
Uniform leeslatlM if it is to succeed in aU states where it ls enacted, wfll need^o
be clwrly^ ^onstitutional under vwiots suft sbmdarcls. This means that some sort
of prior notice to the miuera1 ovmer is most blely xtemmy.

For Oltio,, both the 1989 version and .t]te 2006 version of the ^unant Minerals Act creat

statutory conditions when the owner of subsurf^e minerals rights is "deemer to 1^ve,

abandoned those -fights. Both versions designate those conditions by excluding ei^cumstanm

when the owner is zaot deemed to 1^^^ ^bandbxuW them In ffie 1989 veniort, R-Co 53831.56(B)(I)

designated conditions that denied or disquafifiecl a sUfttoxy claim that a minmul rights owner

abandoned those rlgbtso

(B) (1) Any minerg interest held by any person, other than the owner of the
surface of the .larfl.iis ssa.bject to the lnteres4 shall be deemed abandoned anrl vestoi
.^ the owner offt surface, if none of the following appIies:

(a) The na%neW anterest is in coaig or in mining or. otlw rights pertlmr^t to or
exercisable in connection with an interest in ooals as described in division (F.) of
section 5301,53 of ffic Revised Code. However, i.fu.mineral intorest.includes both
coal and oth^r niinez-als that are not coal, ^e niiraeW l^tei.-ests that are not in coal
may be demed abaxdcasked and vest yn the o°wner of the s^^m of ttae laxds
subject to the interest.

(b) The mineral interest is held by the United States, this st$te, or any political
subdivision, body politic, or agency of the United States or this stak, as described
in division (G) of section 5301.53 of the Revised Code.

(e) Within the pwodmg twenty years, one or more of the following has occurreda

(l) The mineral interest has been the subject of a trde taans^^on tla has been
filed or recorded in the office ^^^^ comty recorder of the comty in which

10
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the lands are 1ocated.

(fi) There has been actual production or withdrawal of ' s by the holder
frcm the lauds, from lands covered by a ].^ ^ winch ihe miaeral zntcrest is
subject, fwm a mine a portion of which is located beneath ihe lands, or, iti the
case o£oi.l or M fircam lands pooled, unidzed, or included in unit operations,
imder sbefions 1509"26 1o 1509.29 of the Revised.Code, in wbich the mineral
ffituest is participating, prcr-vided that the " ent or order creating or
providing for the pooling or unitizaficn of o1 or gas a.ratemsu has.been fded or
rewrd.ed in the office of#he county recorder of the county in which the lands
that are subj ed to tho, pc^ofing or unit.zation are locatod.

^°xii) The xzilmcral %^ere-A has been used.in undcr^ound gas storage opmations
by the holder.

(iv) A dfil.ling or mining permit has been issued to the holder, pmvided #^t
an affidavit Ovi states the name of the pwnit holder, the permit number, the
b" of perrnit^ and a legal d.e^^^^on of the lands afferted by the permit has
been filed or recorded, in accordance with section 5301.252 of the Revised
Code, in the office of the county recorder of the county in which the iands are
located.

(v) A cls.a.m to preserve the minera.l irftrefi has been filed in accordance with
division (C) of this section.

(vi) In ffie case of a sgarated mineml interest, a separately listed tax parcel
number has been created. for the minez°d interwt in the county auditof s tax
list and the county hvasmr's da,^^^icate tax fist in the county in which the
lands are located.

The 1999 version provided a three year grace period afwx its effective date for any of the

dis^^ifyhig cand.a.torxs (including the fi,i.a:rag of a mineral.r^ghts claim) to preclude abandormc.nt.

R.C. 5301.56(B)(2).

The 2006 versxan designates the same conditions txat deny or disquslify a stautoxy ciaim

that thr, owner af'sulasux'face mineral rights abandoned those riglits. The critical differenee

between the 1989 version and the 2006 amended version of the £?axnant Minerals Act is the

prescnce in the 2046 version and the.absence in the 1989 version. o.£any expressprovigion for its

il
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gmpIeinentafiom

For the 2006 veasion, the Act provides procedures for a .surfim owner to regain severed

subsurface mineral xxgtas in the ab ° of those specified circumstances. To teminate any

subsmf^e ri^^u the saarfiLee owner must notify ewh subsurfwo holder that he or she intends ^

declue. that irdrrest abandoned [RoC. 5301.56 (E)(1)] and within #*W days #h gma.ist fue

an affidavit cafabsmdc^^ with ^ applicable county recorder JILC, 5301.56 (E)(2))o ne

notice must idwffy the allegedly alandoued,s^^e ngIxts and msert the suLtztonIy defme€1

inactivity [R.,C. 5301.56 (F)]. Ue affidavit.of a.bsndomnent maast. ^^ the noticd and allege

t^e statutorily defined tabandownent LILC. 5301.56 (G)j°

The 2006 V&sioxa ^o-vides procedureg for the slzbsurhm owner to oppose the sw-f^

owneras .notice by Mz"ng within saq days tb^pfter.a cIsbu to piesme those rights [9.C.

5301.56 (FWl)(a)] or an affidavit Umt disputes the statuiorily defule.d absnd^ment. [F..C.

5301.56 (M(.^)(b)1 If the sa.bsirffice holder fails to fi1.e either of those documents widiin ffiat

ti^^, dw recorder sMl memoriWize those crents and th=by vest the su^ owner with tlw

subsurface hoidex°As rights. jP.,C. 5501.55 W2)]

By ccntras4 the 1989 -versican of ^^^ Donnaa^ MineTal Act did not inciuri^ any provision

for the surf^o. ^^er th. notify #he,.holdex of any subsmfwe nlineral nghts about an absndonnieat

claim before or after the alleged absndomment,, or to ^e anyffiing w%tbL the muntry recorder or

anywhere else. It provided no procedure for the holder o.^substuf^e rights to ccsr^tek their

a.l.eged abandonment, and no procedure for anyone to record the abanio=ent any%tere.

The 2006 vmiot for R.C. 5301 o5,6(B)(3) permits the sutface owner to send the b-oldfz a^f

any sub^^^ minem[ xigh^ an abandonment notice whenever none of the sMtutoail.y defmcd
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disqatdlfying events owurred wiftu.twenty yem preceding that n.otice. The 1989 versaon of

1Z,.C. 5301.56(B)(1)(e) provided for its .applieation azrdesse "Widiira ffie preeeding twenty years

one or raore of the following has ocewed,'g without speoffygng the event from wlueh it measures

the precedl.ngtwenty years. 1n lieu of the 1989 version's gme year grace period afier the

statuta s effictive date for the mknml dgbts holcle.r to estAllsh Owof the cl#.squalifyir^^ events

(including a filed claln), the 2006 version perniits the manuaI z ights holder to fle ^- claim

vAtbin 60 days after the sur£aee ovmr notifies bim of the eLTmed abandonment.

Nothing in either the 1989 vas%on or the 2006 version denies that the Ma&etable Title

Act (R. C. 53091°47-53 01,55) renlaim appll.esble to mineral rigbLts; at leaA to the exunt #hat.tlae

Dormaut Miuerals Act does not expressly provide differently.

Tn this case, the surface lmdowners assert (a) that the 1989 version established the

claimed abandomnmt automadcany when none of the disqualifying events oeeurred within

twenty yea.rs preceding its effective date or ttethm year grace penod, and (b) b-a.t the

abmdmment was oomplete before the 2006 amondment required different procedures to assert

or confwm it.

By contrsst, the holders o£the resex"d mineral rights and the developer who holds their

leases contend (a) that the 2036 version controls the aban.domnen.t procedures here. because the

landowners fzst asserted any abandomnent after 2006, (b) that the landowners have not complied

wi.th the procedures required by the 2006 amendment because they never filed the required

abandonment affidavit which permitted tlrom to contest tha,t claim, and (c) that the 2006 version

precludes abandonment because disqual° ° events occurred ailer 2406.

Counsel have not Gfted any appellate decision that deddes r;vhether or vvhesa, to apply the

13
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2989 version of XC, 5301.56 for an abandowaa.ent claim fdeI. after the 2006 ataendment. But

sm Dodd v. CrYr^skey9 'I'h Dist. No. 12HA6,2413-€3hio-4257 (Sept 23,2013Xapp1^^g the 2006

verion to ^vents ^ arose before its enactment vdthout discussion of that choim), This court

has found nme.

After carefid consideration,,1his Court agmes vath the holders oftb,-. subsmfice z^meral

rights. Without any con1my fttatcaty huW=geg ^s Court concludes that the 1989 version

impliedly required implementation before it finally s^ed the. pardes' rights, at1east by a

morded atanisx^^ claim tg pennitted the ac^vm-w p" to challenge its ^^^^ if not by

an aplrrop^ court proceeding to oo^ ^ abandonraent Circumstances that support a

claimed nght do not by th=iselves provide a completed remedy. Absent any impI^^^^^n or

en,f`^^oement.of claimed abandonment rights befbre, the 2006 amendment, the landowner

+defe,nc1^ts must comply with the p^^^^ which the 2006 ^endinent requires.

First, the smf'ace owners' ° eI;atioxy. of the 1989 version conflicts with "the legisMve

pmpose of sfmp1ifying and faciiitWn^ land title trwisactions by allowing pexsm to rely on a

record chain of title as described in Section 5301.48 of the Rcvased ^o&" R.C. 5301.55. The

county recorder's records would not reveal ^onic d ►"sq^^g conditions that prevent statutory

^^onmeat. See R.C. 5341.56(BX3Xc)("The mineri interest has been. used in undergroa,nd

gas stomge operations by the hotdee'); 53 41.56(B)(3Xf)("In the case of a separated ^^M

interest, a separately listed tax ^ml number hw been created for the rnaxerW interest "M the

county auditor's tax list and the county treasurez's dup1^^ato taK list ^ the county i-n which the

lands are ^^^ated7). A title e.^bier nu^t well fmd the recorded DaWgren deed va^ its

mwvabon of rmneW rights, withott^^^ record that shows wheth^ the Dahlgrens or their
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descendents preserved or abandoned those rights.

Second, interested parties could dispute compliance with dasqualifying csand.itiars,

wTtloiat fiffng anything in the recardees oTice. Hence, reliance oii the recorder's records to

establish or avoid abandonment requires at least a rworded document if not judicial

eanfwmation. '

Third, "Marfei.tuies are not favored by the.Iaar, The law requires that-we favor in:&vi.duaY

property rights when in.te^^ forfeit.ure stetutes." Ohio Dept. of Liquor° Control v. Srzn..r of

Italy Lodge 0917 (1392)y 65 Ohio St.3d 532m 534, quoted at Sogg v Ztrrz, 2009-Olno-4526,121

Ohio St.3d. 449, 19; see also State u Lllllock (1982), 70 Ohio St.2d 23, 25.; .LM€Xd v. Ooskey,

supra, at13 S.

Fourth, the Dormant Minerals Act employs considerably less conclusive language than

the Marketable Title Act to terminate title intmsts. The 1vlax°ketabl.e Title Act eftblishes that the

unprotected rights are 4nui1 and void" or "extin. ' ed," while the Dormant Minerals.Act

provides that they are $`deemed abandoned." Compare R.C. 5301.50 and RC. 530I.49(D) wrth

R.C. 530I .56('B)(1). The less conclusive language in tise: Damaarit Minerals Act strongly

suggests that it provides standards but does not resalve the i.sarae. , Compare Blrrtt vHamilton

County Bd of Revlsioat, 2a49r0hio-526q,123 Ohio St.3d ,T22; In Be Washangton, 2004-Qhia-

6981,14th Dist. No. 04AP429,123.

Fifth, tb^ landowners' interpretation of these provisions creates the anomaly that .Fnineral

rights are deemed abandoned when ihe owner has a statutars.ly preserved. record marketable title.

In this case, for example, the plainti^ have a record marketable record title from the prabaw

courV s. Certfflcate of Transfer less than foAy years earlier, pumwnt to R.C. 5301 A'I(A) and RC.

^5
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5301a488 which tbLe d tlandovners" own deeds have ^erved ^mmant to lt C. 5301.49

and RX0 5301.51° See Sm Toth ^ Berks Title Ins. 6° (1983), 6 Ohio St3d 338, sylia.b-u,sa

Heifner" v. Ba°a^'c^rd (1983), 4 Ohio St 3d 49, syllabus.

Saxtb, th,s Court doubts that statdmy aband.^mnen^ is ^ort#tato^y enformbl^

wiffiout givig the adverse party an opporhmity to dispute the relevant claims. In Texaco v. Short

(1982), 54 U.S. 516, the federal Supreme Court auled that lad.€ana's Dormant Minerals ,.et

satisfied fedm-al consfit,tticanal protections when a mineral owner lost hLs rights in specified

^^eumstances,wi^^^ giving diat ovmer ce notice. But the same olai-aion stated at 533-34;

'Me q^^^on tbLen presented is whether, given that imowIedM appellants had a
their^onst€.Ltonal nght to be advised - presumably by ^, surf^ ^er -b ^at

20-ye^^t^d of nonuse was about to expire.

in answei€ng this question, it is essential to recognize the d°zffemnee between the
self-executing f^^ of the statute and a subseguentjuds.ciai determination that a
^culw lapse dgd, in fkc^ occur. As noted by appelkmfs, no specific notice need
he given of an inipending lapse. , , ° It as undiMuted that iefa^ iggiVnent cou1s1
be entereci i A '^t:jide ggi^n tbg wo-Wd ^etmmins creneI t a. ^e^
a tLresthas ^ d to the saarlace ca^^ ih oced.^ ^^^a^ 0^
Due liocts^ ^ use -- iggh.d" zaotice l ca1culster^ ^^ ^h al1
lnLer^ art€es and a or, o ftuni lo b^ heard - must be yided.
(undetbnm,^ emphasis added)

Without ^^ce notice and ^ ^pportwi.aty to be heard, sfttutory -abandoment may

Viola.te Ait T, Sec. 19 of the Ohio Constitvdon (gTrivao prolaettq shall ever be held ^^olate)9

even if it does not violate federal constimdonal provisions. However, we need not detenWn^

whether sututory aba.ndoxraent without prior notice satisfies that provision of the Ohio

Constitution wbore other consideradons reach the same result without addmssing that coneem

In any ^^en-, Due Process reqt^^em=ts aa both the federa and state constitutions

unquestionably mandate notice and an opportwdty to reVond before a dispute about those lights
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hntacst has reverted to th.c urface othe f W1 occda^ Lotec'dons of thc
l^e proem calcut kd to aewh all

interested sA^ and a '91 ortud to be hcard -znust bc Mvidcd,

(11EEdeClit]in emphasis added)

Wit^^ advance notice end an opportmty to bc h=d, stdmry abandonment may

vica^W Ark. t S^z.19 of the C3bio Constitution CTrivate property shall ever be hold inviolate")3

even if it does not -violatc federal consdtWonal provisionse However, we need not detarina.ne

whether sUftWzy abandonment without pnor notice satisfies that provis.ion ofthc Olao

CoxLotcrton whcre oxhcx cons.aderatiom rmh the same result vnthont addrwshg that concenn,

In any cvcnt Due Process requirements iu both the federal "d staw ccanstimfions

unquesticn,awy mandate notice and snopportunity to mvond before a di.spidc about those rights

can be resoI-vcd., Courts should construe, statutes in the memer that best confims their

consdiadondrty. ^^^^^g Education Assocaanran ofDewlopmental Disabilities v, State

EmployrneN Redatr'ons Bor^rd, 201 3-C3hio46^^, 119; State v. C^nes, 2007-Ohio-604, I (7th

Dist>.)

For the purposes of this decision, the court accepts the defendnn.t landovanm' argument

ttw the 1989 version of Ohio's Dormsn,t Mincrai Act deemed the pL-driti£fs' m.inerai rights

abandoned if none of the disqualifying conditions exisW wxthxn twenty years before March 22,

1989 (the act's cffective date) or before Mamh 22, 1992 (the statutory gace period). See Rid'del

V. Lrxyrnan, 5^' Dis#. No, 94CA1 14 (July 10, 1995). However, at rnost the absmce of those

conditions created an inchoate right; a.t coulel not and did not transfa avvnership without judicial

confimation or at lcast an oppa °. for ffie disowned puty to contest their absence or the

effect of their absence.
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araitW and a^suppo,a^^^ assmpti^n ttlat their faawe to develop those minerals meant that

thOY deIi"bmtel;y abandOzed them fot^^er. Could the legislature deem tha a surface property

owner abandoxaed his title if he failed to develop an empty lot for some ^^^^ interra,l^ The

feder^^ ^^^e Court's ^^^ in Texaco. v. S1^^, gwa°€^ may answer: "aYes." Rat- the

property owner must have an a^^portmity to diTuto ihat result

MO ABANDC^I^Fl"^` UNDER 1^ ^^ ^^ I LAt^

Each of the pI ` " leased his or her oil and ps interests fo° the relevant properties to a

developer who recorded ftse leases .i.^ the Cmroll County Recordes- Office in.2009 or 2010.

Those aecorded leases m "title firamaction$' dud preclude any deemed ab^omnent for the

pidntaffs' m.%ner^ ^^^^sU pursuant to the 2006 ^^^^n of R.C. 5301.56(B)(3)(a)"

Within 60 days after a.landowner sent them ^ ^'Noti€e of Oww' s Intent to.Dec3am the

Abandonment ofMiuerAl Werest;^ five of the eight plaintiffs f.led swatorRy sufficient claims

for ^ ^^^^vant mineral interests in the CmToll Counly^ Reoorders' ^°imq Those .^wrded

clai= preclude any deemed ^^=cnt for -thes`r intmsts and the interests of al the remaining

}^^tiffs pursuant to the 2006 version afR.C" 530lo56(^)^3Xe) and. 5301,56(CX2).

Two of the landowner defendants ^ever c*mp^ied with X C. 5301.56(F,)(1 ) by sending or

publishing notice to "each holdees of the alIegay abandoned mineral intezests. Noneof the

defmcant landDwn^ ever complidd with R-C. 5301.56^)(2) by filing an "affidavit of

abandonmenf' in. the ^^oll. County Rewici.er'^ office. W"^thout those notices or affidavhs; those

1ando-vyuem fafled to.znvoke the abandonment prrscedua cs wbach the 2006 version requats to

asswt anabancionm,ent. claim.

is
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FIJ i'^ aF

âqry qy^̂yy^pe ^^r^hp .̂,^ f+^i.. rV"

YF^^w : m

qy

c.0 A_Y 9^_E^.Y^SJL^I^^T thJd- ^ ^

In tiis ewe, the following plaintiffs hold mineml rights for the -relevant properties:

Ronald Edward Dahlgren„ E1sa Anne Lyle, Helen NLy° DaWgren, lvlartha 1'eny I3ahigrM

Cynthia Aim Crowder, Daniel Carl DaWgren, Ckmlcs Stephw Dablgrenq and Diane Ellen

Pdlim> The parties have not asked. ^ Court to d e which plaintiff ®vms any allocated

interest l^a. those rigFats ^ eachreleraut property, and this judgment shall not seisre that purpose.

In fts cm, the following defcmdants own the relevant properties: Brown Farm

Properties, LLC, ^rhm L. Wagner, and Thomas ^eadneLL

In this case, Chesapeake Exploration, LLC is the cwmt holder of assigned leases and the

defenciant developer for the plaintiffs' oil and gas s^^mhip on the relevant properties.

This Court detenWnes and decl.am that each of the eight plaintiffs reWm bis or her

respective lntmvat in oil and gas located on or recovered from the properties designated in ihe

Complaint and.its attaclm^nts.

This Court quiets ownership ond iitle to those mineral rights in the plaintiffs and not in

the surface landowner defendants.

This Ceawt ci^mm-Aines and dee1wes that each of the landowner defendants retains his or

its surface ownership for those prrrperies.

This ^owt determines and dcclms that the defendant developer retains its rights as the

holder of recoraleci and assigned lems to those oil and gas rigZts,.

Within mxty days after this Court files its judgment vath the Clerk ol`the. Ca^U Courdy

Common Pleas Court and any subsequent appeals fm tha.tjudgmeat are exlaus^ ^h of the

plaintiffs or telr eounse1 s1aa13. M^ a copy of #his Final Opimin and Judgment in the Carroll

19
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CDunt3r Recordee^ Office, together with a ciairn flat satisfies R..C, 5301.56( Q(1)9

The pIain^ shall recover the costs of tMs s.ase, not including attom^ fees or litigation

^^^nme

^^^^^ ^^^ ^ ^^^ ^^ ^^^^ RecaUed to
S.^^ ^^^^^ to Ohio Cmstitaion, Art> TVs §6(C)
and R.C. 141 ,^^ and ^qsi^ed to t^^ Carroll County
Common Plws Court for dds matter.

THE CL^^ SHALL. MAIL T711E STA.C^^ COPIES OFTMS FINAL OPNIt3N AND
^ONfENT TO ALI, COUNSEL AND TRE ASSIGNED VISnMqG JUDGE

-^^_ 7
^^^^^
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^^^OF,!,^NT "^^^ ^ IXCXY ON BRHz^ OF
^D ^H^^^^ ^IL^ 5211

AN ORTO DOR ^T MINIRAL AC"^

^hi^ pr^^^^tlly '^^s a M4^^^^^tabl^ TiMle Xct£ R.C. V5301a47 et
sega ^ ^^^^^^ ^^^eCta..ve se^te^sr 29s 19fa^ A It ^^as mendad
gaptez^er ^t^, ^.914 to ^:xcl^,^.e anv hights azt7 1-., o^ ^^^^^^^^
^^ ^^^^ and coa,a: nin-Lna rw^^^^ from ^^^^atxo-n of the Actq ^^ctw^n
410.48 of the ^^^ ^ta^-es that a ^^^^^^ has a marksYwah! a i ^;.e io an
in:^^^^^t ir, 1-an-3, ;.4 he has a- -nb-o"^^n chain o'^ ^^^ ^^d, t: tle for a
^oriod bf :^ot l^ss ^ nan 40 C'naiss ^^ -i^^ s i^ then by
1--r^^ Clauses?< the ^^^st 011^ which str^^^^ ^^^ C&sa ^'f"a.^^ tb^. ah^.in ^^
^^tle co^^ ^at's of only a s:^ngle inst^ ^^ ^^ or io^ and the,

Second vhere it o7^!U
i
ata of tl:^o or r^re y r^^ra^^^a Q.^-

^ct prlovwdes thain the ^^^^sitib ch ^iA6 oi^ ^^ ^-^6 -'s.
o'nlRF eftecwive i-^ ^^thrr„n^ ^t r(^,Caard pu^^ti^^ to ^ives=M `m"he

The Obvious surp^^^ ^^ ^^a X;^06et4b;,^ Title Ac", i^ to si^pl^fyland ^^tl^ ^ran^^ctioxB^ by ^^k^ing it Poss-l,:1.s to ^ai..,^^^^^q
xa°k^^abi.G.^^^^ ^^^ough li^it^d titj4,. 3W^^ohes
period thUs, avo„^^^g the neceezity of ex"ini.^g the ba^k t'o
the patent for each ^e-vr transactiw_^ This .3..^ ^bvious.;,X' '.^si'w°i^^^eand c^^^^^^b ',;, e ^^j el ct wve but in t, h^ ^^^^h-- z ,.a11^ f,^,z ' u^^
auti-.^^ritys ^rw'^^sd ^^d in^.eri^sts ip. ^s..k.j...lass prior
to that Parind not n^^^^sp-rlly be
6o.^^in^e to be ;.;z,n i^^edlment to narz^^tabilir-Yr b i^^°^ -. kt^'^a.rx ; ^q^^ : '^.^`^:la
Act& do not c=r^ a,nd errors or in
conveyancing '-$'.n,w^uofm2.'a t;^ but '^ar c4r extinTa~.sil Inta:^^st^ 1w^^ch have
been created b^,^ or ^avul;: :.y: rom irrequ^^^^tias in
^^^^rd^^ prior to ta a, ^^z-iod prescri^^^ ^^ the ^t,^^tata ^ h < ^^veby
^^^^ present titles ^^on, t^^^ ^^^^^^ of t.1,105^ ^^^^^-um^ntz m In thisvery general; ,̂ ^^^^^ tha XF^rket^ble T,^^^a Act ^^ curative in
^^^racter4

The Ob:lo Marketable Title Act vat .^^^^^ on t^he ma^^el ^^^etabl^
Title Act which was drafted by ^^^^^^vo^ Leris r>;z ^^^^g &n+^
Cl^re^^^ B. Taylor a^ part of t^e Fli^lhiga-£ rese^rch nroiect,
coa^^^^eh^^si^^ ^tudy. undartâ+ken to iz;^ sta^^;^•^ ^: ^ ^, ^uta^^ lanqaago
^i.o P^a.^v^.de for the ^i^.'^y,ta^,fd.^'.a#eio^6, o,k. r^.l,.,i. r,^',.^itC%ta cosb'vrey^„̀'ẁncesb At

the ' i^$ of thz:w rstudy in 1959, there ^Are 'rf,;:~t {':^^^^^^bls Ti'a^s Act-s
in ^f-i--ac^^^ in^^^d^n^ Michi^^^^^^ The XiQhiq4n ,^ci:.9 which h{A ^^en
in e-,L'^^^^^ for 15 years and subjected to cr^^^si^er^^^^ ^^^ting and
expari,-mces appc^^k^^ed to ^^ ^^e best piece of ^nd
^^^^^ed the ^os,- p.a.^^t"i-al ^^^^^^^ch for t'^^^^^^^^ ^^ damW^^^^
^^^^^tive^ The ^^^^^^ ^^ ^^^^ ^^si^ ^^^ ^ra:^^^^^ the
model ActW The Ok^^o liark^^abl^ Title Act VI^^s the t'^Dt:^ !,^,'ar`^^^^^^
Ti^^^ Act after the Mi^^^gan study and was ^al"tarne€^
^^ ^^ctly,from M^^^ mo^el Act.

It is apparez^^ Zr^^ the '^^gi^^^tive hj$to^ of the ^^^^
^^^^^^^^^^ title Act and subs^^^rt i'^^^^^^^^^io^ by courts ^nd
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^^^^^^^^on^^^ ^^^^^e ki_-z an:^^^^^^ ^^^^ ^^ ^^s ths gazs^^^^ intent Of
the act t_o apply to Mw.^eral i^^eresn"ts F,^^^ept C^^^ si:v^^ aan^

^ojhatcd out t.-&a^ th 4n^ ^s^.^Taylor, in t' ^^r No^^^ ^^^ , n
p^°aRa^i^io^s ^a^ ^.h- H^.rkM-..Fbwe ^:swt v^:.^.ch ma^.:^ #t^.^.ef ^^^^IV'a to
ba.^ ^ormant minµra^ ^nt^^ ^sts _I.R t-^^ ^^^^^si^^ tl^,.at th^ ^^^^^d title,

s^^^^^'^ w4^ ^#^^.^t ^c &a3d dafwcts &^" a£°t^ in ixka
of which the chain of r,^^cord '^At^e is f^^adz Thiz

,s::0^^^..,^^:.zn -g incl^.^dnd n +^xe .^.<ctF 4;^ ^^^^ ^^ th!:- Xic;^^^&n, and.
Ohio From a st^,^^^oin`,, i.^,n^ ^zfs°m'en9^a in the
M^^^^ed chYl-n .,̂ ".x^,' }:itl to prs<1"i,ou,^aa^',,.;kp-'^°ri^^c"a'.tzd ^inzn;d.! il"atw e^te 1^.ay
^elnrs `^.0 keep those alives Thia^> ^^^^e wva^ tthc subi>wzt_ of

v_ ^ra J-ordp 4 ^^^^ ^d 49 (19621)d ^^ ^at. Lai
-"`^ ^.c,^.'^"s,^2l.&. 'E°<"`^^c v&i.a.,'".E;`^.ty ot 'r, sever^,"d ^stra^ Wzxs

b:^^^d vpon `^^a4z^^c`s..io^a In a
*'"'.^Krai-med by a"'..h€ r.^^ the -rQ:,.;. ,s
^?} a?^^^ ^ chai.̀ f"a.,Y Ihowe-ver, corwaixn;zd i^^ozd:?d durjr^j the
40-yC ar pe-rio^-? ^r^azcr.^^ed by whe, Act ^nd th^ court hs".?..d that
^ra:^saµ ^iona inh-re ^j^ ;rn ^^ni^ en^^ of t^tlc d°:^ring, 'i:.h^ ^ ^rI,cA

a ^^pi;>xata racogn;^z&bl^ ^h&in of tit-le :^ntitl^F_d to
ander thv; Ac; ,. ^'^e, hp^el^^^^a -curt r.~^,va^^^ d ^.r, a

ackn^^ ^ ^dg^ng factth <-̂^ ^"that a p^.̂ecl of the
sta^ ut':^ upI,,.-_:I€^ the ^rial- cav,rt° s d^^^^:sion but r _. ^ ^ sd on l^^^^lative
hi^to^ to tha a^^^ct that it ww^ the inten,^ of the dra.ft^^^^ to
^xti^gu^sh ^^ver^^ ^in^'ral

Tha Ohio Sup^.we.^e C^ur^ ^vcrru.a.:ad the Ccu,^^ of Ap^^^^^ bFul,
a strict reading ot ^^^tutea Dy^a to th-Is ^^^^^^^ Ijxfjj^^a-,jo;j J^
the Act, recos^ni:^ed by Si^^^ ^pd,'Tayv.,or ard, k^^hlis^hted by a^wif
it would a^^^^r that the Ohio ^^ket^^b;^^ Title Act is not
^ffacti^^ as a means ,^^ ^^irain^t'in^ ^everes^ mineral interesta,

As a ^ri^^^^^^^ xi^^^&I^ are not ^^^med to kxo- cri^able of
being t^^an^^nsd by z nonm^^^^ ^nle:^is they are a^ti,^:U^^ ^^^s^^,;ssedR
Ohio is ^n tbaa =JoriG,.^ ^^ juria-dUc°^^^^s Which ^old ^..Iv^^ &, ^^^red
int^^^^t 4-n ',^^^^^^^^pe-A does not con^titu'^.^ ^o*^sessiontt

^ ^michi ^^ri^ ^ ^ ^gi^ "16-a"tors Irec^.̂ gs-iizad . ..^ir^?o^^^^^:s^ae of ^.r .^tl' .^.^.na^
mirt^:ra^Ls in those dr:^^^^s ;^znd arrors whicb.^^^uld b^ ol:.m;^nft^^d by
operation c -f "Ci^e and no-nµ°^^.aas The M.^ch,^gan Act ^nd the ^cdel Act
prov^^^ ^^ ^dditivn&ll meahanism for the elimination of ^^^^^t
mite.^LI inter:^s'ta =f;-hlc,a;^ when used in conjunction with the
Markw"ab3,.e Title Ac'^, is effective in ^^^^^plisAin^ "this goalq
lJs^^^er 't^^ Xich.a:gan. ^^^^ owners of ^e-va^ed minTMral inta;^^^^ts, are
required to Zil^ notica of their Cdai^^ of in:we^: w^st within 20 years
after th^ last use of thu in^eregt4 A three-wxe^^;^ ^^^c--- -;̂ rio^ ^^^
pra?i^^^ for initi4l " iling under ^^^ ^^^ch;. ^^^^ ^ctm, Any ^^^^^^^
^ins-r^^ JLnterest d^^me-d ab4ric^^^sd or w.ti}^^^:LAh^d as a resix^^ the
a:^^li^^^^^^ ^^ ^^e F_^higan Act vests in the owner of ttas surface.

The ^^^^^^^t i^^ between the proposed bi^ ^ ^ ^^^
^^^s iderwt ion by the . 0:^^^ ^^gi^^^tu^^ and ^^ ^^^^^^^ga^ Act is that
ths A-^t applies only ';'.^ ^^^er^^^s in oil ;^nd ^t i's
a^Ta^en^^ 'from the 1574 amea d6Aanit of the Ohio .^^^rk?^tabl^ Title ^ct

-2Utfi
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: ^-1:^a^ the Ohio Legialaturo h^r dc^^ ^ ^^^^ ^^^ ^ ^^^ the ^^^^^^^^e
Tit'" e Act to app^.,y ° o, all ^.^teres^.s c^aaln The

. . proA ^^^^ ah^,. C ^^^ nt X^„^ M;:^ a^. ^^ct h^,s __-eem dratlt,s.ld to ^^rPr^^u to the
0.hi,n Mar^etabl:^ Title A^t 8-.^.d applY to an^,p n^,nar<^.^. ^.nteres^, 2^mcep^
^.r in coal ^.s de^°^.ne^5 by ^301K 5^ 21 o f t^.e ^^^^^^^^,^
^^ "I":' Acta Tb.`:: ^^^^^^^ Bill F J',f kassedg ^^u,^{ hav^-_, '` ^4d to wh^
ecsirl--€^ ^^^ ult am statec^ ^^ th^ ^^^allate Couzt in Heif:~^^^ of
t^^^nating unY,^^^^ ^^^eral not p^^^^^
transfers or a filing ^f notice of an intent: to ^^ terest.

The ^^^pozed b."Il al^^ ^^^tai^s the eqvanti^al el^^on^^
recC^r'^€a:1ded by '^l"i^: i`^^a'^.ion^:I Co,^xfst^.nc^. of Qorx^.^-a^.fi^^';^3_e cT"i '`r^a:^.^o^
^^^^^ ^a,^.Y^ ^t i°^^ ^^nuz,^ conforek ca in Bost^n, ir, AugUst, !v 85o I
hw.raa en;°],:_issed a ; x t:h:: "U^ni^ozm Dozm ^. ^s ^.. In°^er^^tz^^^^ Act
with ^^efa"KovI a^^ ^^^^^^nt's .^^r_ your

Cu^.i"^^:^x^g I^:di^.n&, M^0^,^^^&^.j rM^^a`^;a3 Nt^araska ^
North ^^^ol Lnag Nlorth Oakc;tar Oregon, F^^ryiv^:ni^ ^ ^^uth na2tota,

Washi.;^qtoa and Wi^^onu;^^ &I^ ^^^^ ^^^pt^
^^^^^^^^ ^^^^^^al 2^^ct.^a Alr,: b'at ^^^^^^^van^^, Virginia, and Tfi^^^^^^^
^^^^ ^c7kr.^n.J;:^^^ ^^ar^^^t4tbla , Titwe Actsq

I bsl^^^^^^ that ^^^ctm^^t, o^ the Dormant ^^^^^^^ Act will
^^^our^^e t'^s development o'f mia^^ra^s in ^hi-:^ wh^^h have ^^on
p-r€^vicu.sly .;. ^^^^ed due to in tlk II.^a de°^elopuent of

merals would load to ^^^^^^^ce ta^?, r::^anusen^^- ^.nd -^; aha^^^ the
economy of ^^reas of the stai^e wh:r-h may r.o, ^^^^^ ^^^^^ ^^
revenue production.

I ^^^^ ^^^^ ^^^^^nies e°^^^^ad ^ the davagw^^^^^^ of Minera^s as
k>$e:^.l as o^e^°s of ^aroper,y a^^bj^ywt ^o t^,.tle d^.z^^^e, not cured by the
^^^^^^^^^ ^^^^e Act would ^^^ ^^^^ ^^^ the ^^ the
^^^^^^ed dormant m^^^^als

^,`^.^^ ^^stirony v^^ ^^^par-a-d'and ^r^,;^^ .nt^td by William ^ ,
T}.<ylor9 a^^^rn;^^ and ,^artner ^,.n Kincahr^^ Cul^^^^q & Ge-ver$
^^ ^^rth F^^^ ^^^^et., Zaneavillea Ohio ^^^01r {6_14^
^^^^^^^^^^ Mr. Tayl^^^^ pz^,c• ^^e in`^olv€^^ extensive
^^^^ra^ title work ^^^ ^^s firm .^^^^^^^^^^d the ^^^^^ilin^
party in Heifner v. ^^adj^ord,^ the leading Ohio ^^^^^^^
^^^^ ^^^^ ^^^^ ^^ ^^^^ ^ io j;^^^^^^^^^ Title Act. He
^^equ^^tly - Isetures &rad r?r,^^^^ ^rticl^^ involving ^^^^^al
title ^^^i,^-QE , includin^: ^^^^^^^^cal Mir:^rn^ ^^ t "^ ^pinions"
and O°^e Ex'. .̂:4 cts a^; Forac.^^sin^ on oil >>^;^.^ :a^ -Le^^^^^^
publishae, ^^y 1:h^ z4stanrn MU^^r0l Lzx^ 'Fo^nd4tionY ^^ ^^ a
member of ^^ ^kUo; State Bar z^^^^^^al ^^^^^^^
^^^^ct^^^ the ^ ^^-Ar^^ Bar ^ omAi°^^^^ ^^^
Natural ^^^^^^^^^ ^^^ ^^^ Legal ^^^it^^^ of the Ohio Oil
and Gas Association.

-3-
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UNlFORM DORb^lANT MINERAL IITTERESTS ACT

^^^^^ by the

NATIONAt^ ^^^^ERENCE OF ^OMM^^^^SRS
ON UaUFOR^i^ STATE L.^^ ^^S

and by it

Approved and ^^^^^^^^^^ for Enactment
In AU the States

----.._...

At its

ANNUAL ' CC^NF.^^^^^E
YX;^TTN,7Cs ^^^ ^ ^ ^ N'INETY-FIETH YEAR

114 140STON , 'stIASSA^^^^ETT$
AUGUST 11-8s 1096

^^th Note and Comments
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^^^^^R'L'.1 DORtI,^NT RM aERAL INTERESTS ACT

0
The Com4€aiY^^ that acted for the Natfon.il ^^^nf^^^^^^ ^^ Co^mi^sio^^^

^n, Unifn^;; Skate 1-Zwa ir^ ^r "ring the Uniforrz ^^rrran* Mineeat, ^^^^^^^s
Act wai as bDb^ows;

t^, ^OEL BL.^.SS> P.O. Box ^.6€^_ G^.^.f^or^r ^^3 .^^50^.R Ct^^.^^
j C^ pN,^ D$u:^'^OULLY# ^^^ ^ evision Commission, Sate 947 Mx^^^e-Ax^^d

Road, Palo CA 94303t  Dr^^^inq Liai^or^
OWEN T L0 bb;^D.^RS^?^, ^^a-dve^°sity^ ^^? ^^^r ^^^^^^1 ^i ^^^^

Grand. F^rk?,^5 ^^ SE302'
^^^^HARD J', MACY, Sktprexe €:;o€^^^ thAldingr €^^^^^^nneQ WY 92002
<O^^ak;,^A M, Y^ORSE, 111F P,O{ Box 1^240, FL 32302,

P.O. B€^^ 360, La_m} d3  K,'^ 675i^
N ^^w^^^.`^ZE^ S.^:^;^^`;^at^GF ];:a^.r Re^^sion S^^lte Dw1g s€^^

Mid Idle f^^ld R^.^ad, PaWo Altn3 CA 943033 ^^^^rter
PHILL.^^ CARROLLo 1.20 :^^^A Fo^^r^h A R 72201,

^ich^^an^ School of Law$ Ann Arbor,

ROBERT H. '^E^L; b;,^'^. #r, 50 CI^a^^`or^^€^ St^^eet$ S^ Fr^^^^t^^
CA 9^M^ , C^^airmanf ^insxon E fMem'ber b^ Offi^io^

Review ^^mimittee

RUCEN r F. MOONE"^ ^ Z09 Rts^^e ,,_,^a^ Road, ^^^ngtonp XY 40502, ^heiman
HENRY NiA GRETHERz JRa , U^Aversity of Nebraska¢ CoUege of Laws

^^^^olnp ^^ 68583
JA'<^^S N. REE`^^^ ",Suitu ^^^^ 510 L Street, Anchorage, AX, ^^^^i.

Advisors to Sa eM-.^ ^ommi:ttee on
^,Is^^^rm Dora^^t Manera,[ Inter^^^^ Act

FR,^^ H. MORISON, Ar^er^^^ ^^^ ^ssociatao^
^YkNIAN A. ^^^^^ L&^ ^^s

Final, ^^pivs^^ ^^^^^^ of U^^s Aet are ^^^able on i^^i '
Dt^^laywrU^^ ^^^et^^^^ and copies of all Uniform. and Model Acts and
other ^,^rinte€^ matter ^41-rnaed biF the Cn^n^^rence a^ty be oba.^^^d from4

N^^^^^^^ CONFERENCE OP
ON U'^^^ ^^^^^ ^^-TATE LAWS

645 North M^^^^^^^a A^^nue, Suit^ 510
^^^ago, lllins^^^ 60611

(312) 321m9710
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V,a^gVOR^<^ DO^.^tI^,N^` MINERAL i^iTSRES^`S ACT

PREFA^^^^ ^^^E

Nature of %nera1 ^nleresa^

^^^^^^ctis^^^ bl^^^^^^nV m,!"e^ may ^^^^^ ^^^^ral

&a:ferent fr^r;os4 A ^ea^^ pwmn<^^ the ^^^^^e to 6n4er t^^^ land
and remr^^^^ ^^^^^nLl^ ior as ^^^^^ ni, tfiser v'heth^^
1"&^ ^ ^^^^ra^e Ml^ ^^ t1rie w^,.?"' est^^^^ ^^^^^^ from 3tc',n

to ^tgt^t A pMA^^ ^s aii inteweat in aa^^ that ^^^mfts t^e o<; r:^r
of ^hel p:^^^ ti5 nemoQ^ ^in^raI2f ho€^ev-.rr, ^^^ ^r^-I-at ftes
s^^^tl^ ^^^ own--^.° to ^^^Se'ssn€^^ of the L^.^nav A ^^^ bV>:, oi- other

in^^^^^^^ ^n zvdx ^^^^^s r-,^ay be c:^^^^^^^ by ^êv^aence:

minerel hit;^^^ ^^^^^^ FX or a

^^^^^^^ of ^^^eral interests sxe os^^^d a^^^t fi-om tx ^ ^^^^^^^^^^^
or ^^ie ^^-a^^ace, ^'^ w^^^^rw-ice xs^^^ ^cear ^r,4 one of V,s€o waysa
Firstf ^: ^urfs= o€;rrk^^ ^^^'a aso O°mns a :^h-le'ral an^---M^t Way
reserve an or a por.o£}" of w^e^^^^^ ^^^erest. ^p^Dr tx,znk,fsr of
^^ _wrfaceo In tlie deed t^,^ O-Z the 1s;nd to
the buyer4 the ^^ller ^^scrvaj^ a miw^nd a^leroqt in ^^^^^ ^^ ^^

' 'I ,^+^ xlnv^°``^',^
}q., r,^ uss,#:^a'^^''^`^4 we^"'5s°M of e^6wBk^,y

^^e. x.^'ci . b b.3G;rK: .t^a .3hn . "'cY .. ^

SK^C11 as ^:a::^K:^^a^. +^o^sp^a^^f o^.^;gp`^^ „,ncl..^,, "M. o f

adaei^r O i^^^^^^^^ ^^ a matter of course in ^ doeds9

^e=ad. k a ^^^san who owns boF;z^ the s^^fa^^ of ^hs land

and ^ ^^e=A !:^,^^^^^^^ ^^y eonveYF ^ or a ^^"'Jon. o'f x^^^ ^^^

^^^^^^^st to ^ther person> ^^:3^^^ ^rw-:xV,,^ ^^ ^ommon Iz^ ^^^^

wh^^ e minerds, hwee `^^on ^^zeently d^sw,nartA, W"f-MY

v^ah to ^^^i-^ah^e irmroediatel.^ or, k^h.^ 5Pwcu.a^^^e 'Talue

of -^h^^,- subsr^^^^^e r^mhtsa

^^^^^red a^^^^al f^^ ^^^^^p̂
mgGXTA'er La^ tt&e 's'P'idLr;4iGF4"e !J'+ i+2^..".̂o yt:4e},dP t?.StCt d,.,^`.{'+ g 8k.f, 3.^ si^volST. k.k8

^4^^^V n o^^ U.^$^ ^^^e^ ^g'^a '^ ^^° S^p,s'€^se^. tosome a i^.^^?^,.e^.$^#.€`xb ^,.

i,:b.tew^^^ in ^onf;^^^icla^ rdnera`^^ ^s a ns^^^^^^^^^^^ int^^^^
^^^^^^eal '1^erz'f^^11^^n0Q

0

p gi problems to Do.^^^^^ ^llneraI I^^^erests

le?O in^e"t},s in ^^^er^^ ^^^ ^^^^^^^ ^^^^^^^
ofjXj paa ^c^..?^:^^, m^:y "as i„ th^ Ow^i.er

law ^ ^the c€^^n
Sig8k^1e, jjI^^^^^t lo'n 'Mri^ cannat be Or abs'T-40t^ed

^^^
b^ non^^s^t and it is n^t OT to

^^^ ^^^ ^ ^ ^ ^.°^a€^^°^ i^^ order to preael^e an o^"^^^^^^
^^^^est hn m<. n^rf^ls, it ^^ ^^S-Sibl,' txxat thO ^,^aly docament

y^^
^!
^ p^,b^.c r^;^or^, ,s^y be the ^.^^:^.^me^.t ^"^.^.^i^Uy

e^6itl^%• ^a^+^'.:i AF#bbd^^+v4^^a^*^ A3ntiirAY"
.a^ii55.3 S}^?•,^4::iea!!M4i^LN.'^ #Sd,RS6d^.d^ `ki,- n`^ASuDuj^ 5360'9daDR

2,rda ^^ncnnftrnedas ^e h^s or ^^ ^ne^^ owre^^, m^:y b^

^
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a^^^^ ^ ^^^^^^^^)y ^^^^^^ev? mineral interes*. and may not vven
be s:7w;a^^ of lit. her^^^ ^^ei^ in^erests :̂ aT,.,, not appear of recordx

sf minw^^^ owners jare mx^^^ng cw unknown. it may cr€^^^^
^^^^le,ma f€^^!, anvone isi^We:^ted in ^xp^^^^^^ or ^.^.ning, because
it ^^av be dz^ficult ^h i^;)passible to obtain rights to develop the
^o^.^:ra?,s< ^.^ e^.^,^^r rat^.o1 or ^.^.^ qy ^;:^.^^^^any may be ^.ab1 e to ^ ^c
misaang or unkn^.^wn owriers x^ ^^^lQration or, mining ^.̂ ^^^^^dr,
without proper leasesM ^^^ffWc vw.^e^^^ are ^^^^ ^^^^^^l-^ed ^^^^^
the o^^^^^^^^p o^ ^^^^ mir^^rals bene:,th tlaeiz ^^^perly, A ^^^^l
'Mt-ert-sx ancludes the right of ^^^^na^^^ entry on tric, gua^^ava for
p^^po^,es of mineral ex.a.^^ctiong thi^ ce^ ef^€.fti^^lv ^^saau^e
development o-e the ^Ll^rs:^ce and conatitiatw^^ a ^^^^^an^
^^pa4r^^^^^ of ^^^^^tebility,

On the other hand, the ^^^-,r Z a da^rma^^ mineral
interest l^ ^^^ ^odva^^^ to &v^^^^ the m:^^^^s Since

4^;^^ts, may not ^^ taxed a-n ^:a ^ay not ^^ ^^^iact to
loss through advorse possession blv sNk.; fa^e occupanqr, The
greatest v,,aue of a dormant mineral interest to the MiDera,€ ^^^^er
may be i:^^ effectual hn^fp^slrr^ent of ^^e surIft,ca e^^^^^, which may
hav4u axa^lgllw^^ value ^ person s"ks to an
^ne^^^^mbered Evera ^f ^^:^3 oL,.^^^ of ^ ^orma.nt :^dn^zal
interest is ^^ilR}^ q to n-^Itn^^^^sh, b^^ ^^^^^t f^r, a ^erso;;.able
pri^^ ^ the st^a°fa.c^ owner nay 11:-n^ ^^ ^mpass: bl^ to ^xEce the
ownership of otht_:r fractio':^^^ shares In th3 vid ia '^zrezk ^

Am exten^ r̀*?re ?.'^s3dy of Ieg^ ^^arab.8re the

need for ar, ^^ans of ckarg^^ ^^^ ^^l-h^^ of cl^^mwit
mf^er%l P5^^^^^ ^ ofl^^ ^^^^^^ s'ai^^^ctin; ^.^^TMM%`4
mineral ia3,v"^vzsas to 3;ermination8 aad leq"i.sk.-`.tive^ a.a`3^'aer'trea^'d°v.,̀ .'+n :.n

the s.N4",#Y'2^ct br,kv:^^SI mine"'al im.i:; ffi'.e-I`^.'st?a may

be necessary in some Mor:?# than +:rnem'^ot?3.'th 0:x the

states h"i-^ ^o-^;.s ^^ac^^^ ^peciaa. to enable tenmA^'a-t^On o^
dormant wanenx} and ^^mia of t'-ie F:e,^riy two ^^zc-n
states ^hat^ no°}^ ^^^e rnm^^^^^bI^ tMe acts app_y i:^^ ^^^^ to
^^^^^^ ^nti^rests9

^ ^^^^^^ ^^ ^^^ ^^^^^t Wnµ^^^ ^^^^^^

The ^^^^di"c^^^^ ^^na^ ha^^ attempted to deal with ^^^^nt
mineral in^^^^^^^ hgv:^ adopted a wi&^ ^^^^ty of ^^lutions , =yr ^=th
^^^^ ^^c^iasati The ^^s^^?.c sdhemes dw^^cAbed b;^^^^^ ^^^^^^^^
^onne of th;^ main ^^^^ach^^ ^^^ ^av^ ^^^^ ^^^^^ ^^ov^^:^ ^^a.^^
states ?^..^m v.do^^^^ ^g^^Iair^s or have ^ainbine€^ features of t^$Ah^3

T-^^ common la9^ ^^^^ep^ of a^an^^^^^^^ of. ,..:.
m^.^^erS^^^tex^;S^^ s^^vides ^alief bi ^om^- sir';sati^^^. As a
^eneriO v&e, !mv^^^d MAXFVf4^ Ax^^er^s^s t,^^at &re reua.^^^^ as
^eparW+^ ^^^^^ssory, esta^>>F^^ Pr^ ^ct subject °wo abar€^^^^en^^
But less tlq^n fee bnteresta in ^^^e na^^^e ^^ f^_ lease or profit . may
'be subioct to abandonment 6 I-a some tr^^^^^oas -the scope of

^
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t^^ ^hgnd.^^MSV1t ^x^^ed^ ^^ been broadened t^^^^exid to oil an d
.^a,,^ ^^ ^^e ba,,ns that t^^^e, ad^"aru.s y being fu^^^^^^^ are
owm ;^ ^ tho for€^^ of ^^ incs^^^^real ^^^^Wi"^mmant3 ^^ hence ^rt^
subj`'ct to .:.>bandonment.

^^c- a^and€^nment remedy ^s L^mftwd both a^ ^^^e and by

PraM^cal pb€°^^ ^^^^^iR^r^, Abandonment a ^^^^^^^^
sh^^inG of intent to ab^-^dona ^-{^^^^e of the ^^^^^^ in^^^^^^
e.^one ^,s noi^i:.a;;^^^^^t e^-i^.e^ni e of ^.^;^^'nt ^€^ a^r^^^^^n 1i^r^evot°
^^^e 'M^^dy ^^ useful in ^^^^ ^^tuations cm^. shouId be retained
^Max£g with enactment of d^rmant ^in^ral legI919°0onn

^^^^usqeY A of ^^^^^^ee^ have made nonu^o of a
m^^^rJ'WiF;e_st for a term of years 8 a , g t ; 2u ^iarFF 0^^ ^^^^
for ^^^^^^^atiot^ of the 'Mineral Interesto ^Such a statute in ^^^^^^
^^^s n^^^^^ for the prescribed period con^^^^^^ evi^^^oe. of

0

The ^on^^^ scheme ^^^ ^^^^^^^^^ ^nd ^^dvantagesr ^^s
major attraction Y^ that it en&'^^^^ ^xtin,^sh^ent of dorn-gant
interests sole1v on the basas^ of prc;-of of xntent Lrs
abandon Is unn^cw:^^.^^.rvv : ^^, o ^° ^^•;ck^ ^.^^ that ^^
^^^^^^ re.sort to fack^> o^^^^id^ the ^eaord f:md ^^ ^^^^^^e^3 a
Judle?al prs^^eedLn^ to d^^er5.^^e the facn of nonnse< It also
^^^^^ud_3s lA.s^^^^^^^ ^olding of minex^&! ri:^^^s -f€^^ such purposes
^^Nture future price ineret^^•wz' Lhat w`^ make

deve1^^^^^^ :easiblfs in, asl,^Y^ran^^ by a co^^^rv^^^n
org,w5^^^tioxor sre^bd.:^^^^^ that tho ;^^^e-val rlght^ ^M not bp,

The ^o-n^^ con6e;^^ should be incorporated In any dormant
mineral st^^u-&e< Even a statute; based ^^^^^^^^^^^^ on ^^^i-din^^
^uc-s^ ^^ the una.fi^^^ ^^^plifwaton o^. Land Trazisfeh> Act
(USLTA) das^:i^^^ed ^e'Mi^a'W tltlt- a°s,-ht of a
k Zrs0y6 who has kul ^ctive €:^^^e:tml but who
thr-o^^^h incdve^.x^ex^^^ ^aiRi W records

L-i USL" A, 1,-, ba'wed 0aa ^^^^^^^ of ^^^e
withoUt reeow=di!^;; x Under '4hIs z^pp^^^^^^^ a ^^^^^ ^^^er-ast ^^
^xdn^; hs:^^d a ceo-^^,in pewiod d,tie^: aixer i'^ is for

^o ywk,rsy =^^^^ eiuax^a, a notice of to
in4^^^c^t is xec3,{rdedy The virtues of thls modal. fn.rs.

^^i- M^^^^^^^ ^^eakwii- of •^^^^^ o-,^ the basis af factc^ in the
record mid, {At^ovt 'resart to ^udi€;,l^, .^cdon : axvd ft lreeps -;:^e

rec^ ,̂^ d mineral ownwrsb`3ip m#r^^n,11a fts^ msz^^Z &Sadvv,r,r°;z-^`^t"^:, az;a

tha`a it peA^?a^s wn nM^t^^ive or'='V ^o Preac=^rve '"he m^neaf1. y° "''z3v^

on ^.;.ursxri h5^^culadve :^^^^ and w hold o,^^^ ^^^ money
and 1i a^es^'w^^ the ^^^S,-bDity taket ^cti^^^^ ^^od-umng

ener^ wi'^:l 1'^e €oat ina^.wvert'ea^^ faULre to record
a notice ^^ ^^^^^^^ to pk eser7:;^ ^^e min;^^^^ ^^^^^. The ^^^^^^
^^^^^^ 1^^, ;u^fv^lg hrw,,^var, an^ ^^^^^^ be a key element in ^^^
^^^man^ mineral lagAsaatlonx
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^ru^^ for tinkz^^^^n minerel owners. A quite different
^.^^c ^s'x<'^s d^ "?:x'^ie"3^3 vners is found in a

;^um^^er of jiira.^^^ctlons, based ^)r^ the c^ncew^^ ^^ a trust fund
created for a:lh^Ms^wn mik^^^^^^ owneti se ^ ^^^ basi^ purpose of such

^^^^utes ^s to ;^^x-,nxt :^ev^-Aopment of ^^^ ^^^^^^^^^ even tbo^^^
not a:1 minea;^^ ^v^^'nvrs can be r^cateda ^aYing into % trust the
sha^^ of the pMomeds aUocaba^ to the abseni Owr^w!ls. The
uselft^ln^^ ^ Qf ^^^^ scheme is hmi'^^^ ^^ one c^^ the ,scdn ^ituL^an^

^e a^^e con^^erned wit:^ ^ whfo:^ ^^ ^^ enable surface development
wh+^^^ there is ^^^ ^^^^stanldal r:^^^^^ v;iUlae, The :j:as
; n^^^^^^ thiat this con:^^^^ ^^ be^o^:d the so^s^, of '^.^ dorm.^ t

I,d be the suloeQt of a ^^^^^quent
aota

A few states ^^av^ treated d^^ant ^^^^^^^^ as
^^^^^^^ pr€^^^^^ subzec^ }usd^eat^ T^^ ^oa^^^t is sindlar
to the tZeapt+^ment ^ v^.^n. ^^^:{ ,,^^:^. ^;;oper^::^ in tlle ^,^;^.f+^r^,
^L„Q,'^S'a,sA•^•:^d'k1'+d. a ^'.f^'i `"` ^ Y A^c,•i, r TJ:EiEI' .̂ s.tp^i Ar{5^4eh has txSS"r v"+l.2nR^+:r

shoncom^ngs as the trust for ua^^^^^a mineral ^^^ers-0

^^^S,d^^tjv.n#xjty> Consti^^tiomA Issues ha^^ been rai:sed
^^ ^ ^p!^Isr .^^oa of a dormant Mineral ^^^tute to

existingv mxne^al interests. The ^^^^^^ ^ase '.^^xaco vo Sh....a......^... s e ^
454 U-Sz 516 (IM)R held the andiana dormant mineram stat^te,
cc^^ ^^tu^ioral. by a narrow ^ ^^ ^^^rgkaa The I-^^ana ^ tatut-e
;;Wa fiv%idww ^^^^^ ^ mineral --igh^ lalps^az if it ^o not t^^^d 1,OZ < ^aT-!.^^

2^ yua^^S wxr^ ^^ res^rv^^^^^ of :^T.h^^ is recs^^^ed ^uAnx ^ha
tim,e, F^ ^^^r, notice to th,^^ Mdne,-al ov-ian^^ is requfred. Tha
st.^^^^e in<^w^^^ a ^^^-y^^ grace ^^^lo^ after enactment during
which nota^.̂ 'as 4af preservation e..t+ thie inAne^."'a3inberestl^ may b^:i:

A comb}na^^^^ ^^nuS€^^^^cQr^^ scheme ^hus.satisfi^s
f^^^ral 6-^2w pra^^^^^ ^^quire mi^,,a^^^^^ Whe`^^^^ such ^ scheme ^^ould
Satisf.y '^e e;^^ process reqtasr-meiits o.^' the ^^riou^ states is not
cleara Compaxa:^^e dormant m^nera# ^^^^^edot^ ha^ been voided
by ^^^^r^j state courts for A^^:yuve to safisfy state due p^^^^^
^^^^^^^eu^^^ ^^^^^ ^^^slatl{^^, if it is to succeed In an
states wheT* it ^^ enactedr wW ated to be clearly ^^^stitution:.=l
un€^^^ va^^^^ ^^^^^^ ^tan€^^rrisr This means that some sort 0^
prior noldee to the mineral owner is most ^^^^^ ^^^^^^^^^

Draft Statute

A ^mb^^^on of ap^^^^^^a.a^^ea.rg to be bept for,
^^^^^ ^^gislationa The A^^^tks ot ^1&,^ €^rea nf R:^^ ^^^
quAite .^ ^^^en^^ ^^ the ^^^ra^ st^tes, and, ,:^^^ ^osi#^^^^

tn:;arasts of tht v^.ws Pressi;{Ne +roups ' ..^^-,X^ n^^ ^^^t-,- to
It should be remembered that '^he d.^^^^^^^ ^^^^^ ^^^^ ^^^

of ^^LTA was felt to be the most co^^^^^^^^ ^^^^^^ of ihat

0
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A ^^^^^^^ ^^^^ ^^^^^^^ ^ ^^^^^^ of ^^^^oxImIt
^r^^^^^^for the min^:^.l ^inst v 3^^t t^rt :tM

tt^^^^al N^^;^^^ ^a Lkely to ^^^^ ^^^^^^s"_dlY
^^^^^ ^ ^^^^^^^^ation mRy alM^ ^^^^ ^^svrre3 thNj
^^e act ftosa,* state to -Slates For hheE,^ ^^^^on^^ ^^^ draft al"Stut€^
^^^^^^^^ed by ^^ cornni^^e^^ c€^^^^sts of a °^-^oxka^^e, comb^^^^io^ at
khe aiosu ^^idel^,4 zecepted aPP^0^.^^`^as fo^^.d i^. o^,^s^,^,^^.€^ns i^^^^.^.
^^sting d€:^rmant mt%evr^ ^^^^^lationR ^^^^^^^ ^^^^ ^^^^^ ^otice

protecdon. the mineral ownerv

^^^^^ the draft aUtuter ^^rha^e, winer mrgy brbag an

^^^^^^ to ^^^^^^^^ a mlners! itierest that ^^a been ^^^^^^ ^^^

20 ^^groK poovided the record i^so eyid^^^^^ no a^^^^^^^
i^^r6lving the mKnaral inb^^sk duh,.^.g that pekodr the owner w^
the ;^^^^^^ ^^^^^^^^ faAs to record c. ^^^^^^ of intent to pm^^^^^^

th^ ^dns^ral in^^rest within that pnri€d} and n€^ ta^^^ are ^^^ ^o

the Kr^ral ^nterest within thtiv periodr To protect the ^gh^^ of

a d^rmmat rn^nerO owner ^h^) 4h:^^gh inadvertence fails of the
^tord„ the sta^:^.te enab^.es xaie re,^az^dL^:^^, upon ^a^.^^^^^^
jIdgaton expen^^^ inr_=r^ed by the su^face ownexs thi^ ^^^edy

:^s not avaA?^^^e to the mineral ownerS 'ho;^^^^erY ^""" the ^%n^^^

^^^^^^^t h^^ been r^^^mant for ^^ri^,, than 40 ^ea"s there

has ^een. no use¢ t&xat:.o'nK or ^^^^rd.s'agr of Ul'Y kind a^.^`^'otl.^g
the mineza:^^ ^^^ that ^eriod)w Tbm stp_t,^^e p^^^^^ a ^wowyear

^^^^^ ^arlr^^ for ^^^ ^^^s r-f :^^ns^xal inter*^^^^ to record a ^^^^^no of

i^^^^^^ to ^^^^^^^^ ^^t;^^reevj that ^^^^ be ^wne^.ate'^^ or wi^^^^

a short pa^ood affected by ^nactmsn^ of the ; ttnt1jtea

Ttls procadvw^ ^^it €,^^^^^ that acclve or va1aabae rd;^eral

Interests are ;^^^te^tedy ^ut Mill not place an ^^^^^^ bu.^^^den s^^

marlketabili'^y o- The combl^saiis^^ of pro^^c^don^ will help erksu^

the fair,^^.̂ ss, ^^ ^^eU ^s the ^^^^^^^^^^^^^alft4 5 of the ^^^^tuts4

Ths;. ^^^^^^^ttee be^.^^^^ that c^eari^^'̂ ^ title to real ^^^^^

^^^^ld not ^^ ^^^ ^^^d ^^ ^^^^^^ aud ^^oold not be ^^^^^^^ at the

^xpenv: 0,^ £^ m'ak^^^l ownm^ who ^vi^shes to retain t0j,^arE3l

%V*m^^^^ In mr--,,r the ln^^^^^t w^ ^^^tiat^^ and
^^^gain^^ for and ^^^resents a su'b^^iti^l iaVestment. Th,;^
^^^^^^^ ^^ to ^^^^^ tWl^^w of w^^^^^^^ mineral ^^^^^^^^^ ^nd
mineral ba^ erests about wtdch no one cares a The draft statute

embazd.ies •xhi^ pl, Wi+^^^phy_

5
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*^^^^^'^^ ACT
U;qj.^oR^i ^3^3^.NI^NT LJj^.NERAL IN

SECTION 1. STA'^EMENT OF POLICY¢

(a). '^he pU^s^c PO:^CY Of t^ St^te "S to en^^^^ ^^,

:^^^^^^bUi^^ ^^ ^^^ pr€^^^^^y and to rditi^^^^ ^^g

a^^^^^ ^^^^^^ ^^ ^^^^^^ ^^^^^^ ^^^^^ ^^^^ ^^ the ^^ use ^^^

^^velapule:at of both surfg^^ estate and iria^ral iat+^^^^ ^^ real

p^^^ertY b

(b ) This ^^^^^
shaU ^^ ^^^^trued tO

ur^.^^^^ to ^^^^^ a ^^^^ for ^^^^^^^n of dorMant mb3erd
p

^^^^^^^^^^^ of ^^ ^^^^rtY^

^01MMENT
^^

°^1^^^ section ns ^ ^"^.Sta^ ^ in a^ ^^^t ^^^ r^ ^ ^ 91^ ^0n
subst,^^.al iz^^^^^^^ of

SUC'^^oti 24 ^EFINITIONB.

^^ ^^eo ^ this [Act)
a ^^^^^fte^ inte^stt, ^.e^s &u interest In

a^^^^^^ , h^^^^^^ ^^^^ted and
^-`ess of fa^^^^ ^^^^^^^

^^ solu•^^ ^^
^^^ejjon4 8 div-i^^^ or undi-Adea^ ^ ^QrPOre.&' or

^^ any
ln^^ore^:^ tn^u^n; a fee ^r^^P"a €^r ^y ^^sser interest

^^^ ^^ ^^^^ ^ ^^^^^cliOn PaYmOnt^x

^

^

^^MISk ^^gardless of
na^ne^^^^tive, r€.ght $ l:easehol', , or Hen.

(2) f$^^^^^^^^ ^^ebides Psti ^^^ ^^ ^ other PSWUs s

^ and solid ^^^^ ^^o^
^ ^ s^x^e^ cer^j^nt Mute^¢ s^d

^^ ^
U^^d

^d .gravel, road ma^.e^ , b^d'^^;r 3tone , ch^i^
subs

.^^^^^^^^ ^ ^^^^^^^ ^esicsnabl60 ^ ^^ ^^^^^^^onable ores , ca^Ucidel
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and other caayp ..-'"tW`G:.^3 xd €'^!hz.a Yby..

^^ ^ir ^^^^^^an^^ ^otYied eis t m^n^:^^^ by t^^ ^aw a^ ^,W"s Staue,

C054ASSST

The ^^`^8aa ^€9 kw x3d t.1a",4.i,'$ sec`.`^`£'^.,̀n e'`"d2̀^ 3w.s'^'ad^,^r drafted to

i3^^lude ttR the Ypar!,ous ho:orwi cf ^sAnerals, ;^m^ minzrO
T^^ in^^udw^ ^otti ^nd' as well R.^

and o;a^^ralsx Th:; ^el, dcse not ^^stln;^a^sh

b^'ased o"s.?: theis° bui `s ^ea:i .,̂ 's au Ylg: jez`p;.^^

the sameK

The to zn^^^ in parg.re^^^ (1) ^iieludes bo^xh -
c.A:'a.tv^a^^ "^Ial and nonck^^^^ ^^^ ue,, voA^nozy w>ati. 5^^^^^^^^tar-y}
on. frdne^^l,;,: Ln-,i vinotal WQIIEWx R shotnd noted Uaev, the
&'uration of a ^en may bw ^^^^^^^^^ to :ges^^r^.2^, ^^^^rni^^
^^^a-nsr For enar pleQ a Be3x thzti ba ^aw a ^u-ra',^ ^S6 of
10 w3ea:°.°s max ao'L be Z"ve+3 a h3:s rs^ i'W yevI,'s s^mlply b`^7 awE £>T°^ ^^

a^^ aotx^^ of Intew^^^ to preserve An o:n PVY°wU=T to Sellon
(Pr'u^^ ^r^-A>on oA canahtv intett:^^^ by juz^ F, Qn^ r&
leave which b;y A'^^ own tetmw' h^t a durab.^^^ 0^ ^uv^? Kx^Axr •^^ ^^t
e."hi;€;3'ded by reoo^ datk-^ of a, €sa's.oo £^^, Lnen^°r "^^ pr,-^,s-^nn'e `;be

^^^^ewiNe' ?h steate law ke£.,vlre'.^ e^,^^^ctde

or other aw ror of & UwnF th€^^e ac'lkc
mY,^^^ bos x`,'ox".'rplie€,^'t. ;evt^n, {.:houz{h the Ms`r'3. 3G no'« ^orma,%At °:-^^th:.ii'.3

si.he €}^ this ea'°3 0 ^an'?`:^d,^ .̂e£^lyp :X$

a wecurhy We^.ye,^ŝ `, wz.d^.°h, by its t:^rnis} endure. ;.'3,a'#

MG ye€'̂ .z's, caa£ ot ava'.d the effect uf the ^^aWtsa ee,

Ssec4^mn 4(c) Oi

Tlh-̂ ^ &-fir2'dion of hn M araCraph (2) na
a;t'&d not #FxclhF;i1vev `i c€.°r^'^s' g^n€S°. o^hest` sf3hdl within

tlif-, mEa^d-ng of t:naXagy'apt (2) i,d3.tJ,,ii^^s lignits.^; s°.;..';sniE^."li¢er ar€,̂;

3;^ C x£3:£ cv&L '^bh^ tk,^a .^iMs not 3.nt€^^;^des'.^ to eL+'3ct was;er

buv L: intended to affec^. -^ier^ ^s-solvred or svspen€^ed hi
Sr K`^ectx-cn 3 (OX;:II'4$o-ns)t. . . .. . . .

Seo'.;-isn W deznez the term and

s 3r^^^ cs° ^^E3r{^ ox the E:::e^.^'anitv.on:;^ ^erv€a the" £:In'e.-ti;ed of
dexetnini^g mi;sr':.'a:^ iWer^,̂ ;:^^^ ihc:; a.x i
th^.s A:i> They are zFw"^, vo w'e^^ehp.M ^^^ey.,-d5 and

ineM:"e?Ar°''a {'€e£' o„ ^i^'r^z;F,• kfi.v,, €','<thc s.^ tfihen ^A.^,.-. Act.

SEMOd

(a) wzit f,^^ctl a^^^^ not apply to;
. . . . . . . . . . . ^. . . ^^ ^.^ ^ . r

.^ m. " thenzn>., , % 8.,^^k;^. ^ - ,.^, 5^' tY .^^ ^",, . . . . ,
, „ .

^^ ^ a a
.r
^

- ^
^^^^`

'}^ zx^w€,w,. ^?'^^ €^^ '4^.w^.a M .
.

a„i#.

y

b'+^"u
, ^ tent p..'w,.'.^^skLaa„`^ ^""d i.s'{,,,. t :...̂ ^^^`' `..5>..3. ^^i..iL.^` N ^'.^'.^m+X'r̂v^d

^
^ to the µ ..^'^` l•'3aw{ or . . .

... .^ . .. . ^. .. .^.^.. .^. ^^.^.3^..
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- - - - - ---------

{2} a min^^^^ ^ nterest of thi^ ^^^^^ or an agency or
---w. --------

^^^^^al subdivision of thi^ ^^^^^^ ^^^^^^ tO the extent fµ^^^'0d

by state ^^^ ^^^^^ than this (Ae'fl$

(b) This ^^^l does not affect ^^^er ^ ^^^^^

COMMENT

PubUc endtF^^ are ^^^^^^^^ by this sectlon because. they
have perpetual a^d; ^e.nce ard c^m be 1^^^^^d if ^^ ^^comas
necassa?y to temnAnate by ^^^^^at-In:i a mi^^re held by
fl,e enrir-Alng

cClud^ ^^^^ ^^^ ^pe^^^^^^ ^ntarams4s by stptuta,
suah as ^r nat"Ural r^Mou^^ ^^^^ervation o:^
presarvguo^n stptutesN

Tluz A^ ^ ^^^ ^^^ affect mineral ^^^^^^^^ ^^^ ^ndiom trnbesP
g^^:ps, ai^ (inc.^us^.^: g ^r^rs ^^^^ foh^^^^ under the
Alaska ^atirF.^ ^lfAisxt^ S^-A4^^^ent -Act3 t.3 Uy^^^^ 9 1-600 at s.,^^^)
to the ^xtvat 1'he ^^erests <^^^ proM^^e'ted ^gain^t di'^^sulture
by superse;^^^ g f^^^^^^ ^^^at^es or s#a^^^^^^

AV'ac-^^^^ 'ibis Act affects minerals ^asolved or suspended
in water, it ^^ ^ot as^^^ended to affect v^^^er lawx See ^om^ept to
^^cti+^^ 2 (detIftnitions).

While Secti.on 2 (^^faiitions) ^eftes the terms "zi.n(n^ral^^
and "e,^-neral interes -i"^ brotadly, the &^ftifl^^^ ^^rve. the li^.^ited
fune'w^on of s^^^^^mfn^mg ma^era! i,rde.resb^ that a^^ ^^^^^^^^
^^suant to this Acta They are not ^^^^^^^ to ^^^^fLue
minerals and mineral interests for ^^^^^^^^^^ of state ^^^^^ other
than ^^^s A-etb

SECTION 4e TERMINATION OF DORMANT MINERAL

^^^EREST¢

(a) The siir.^^^ ov^^er of real property subject to a

mineral interest may maintain an ^^^on. to terminate a dormant

^^^^. Interestx A. mineral ns :^^slt Is dormant for the ^^^ze,

of this [Act] ^^ the ^^^^^^^^ ^^ unused within the memiin^ of

^^^^^^^^o-a (b) for a period of ^^ or more ^ ea^^ next preceding

commencement of the action and has not ^^eil preserved ^ursuar^^

to Section 5. The. action must be in the nature of and requires

}

0

Appendix 106



0

0

.. . _ _ _ ^

the ^^^ notice as is required in ^n action ^^ quiet tU1,3A The

^^^^^ ^^^ be ^^^talmd WulbeV^^^^ or not U¢^^ owner of the

^^^^ interest or the ^^nerg^ whereabouts ^^ ^^^^ or

unknotvn$ ^^^^^^^^ ^^ ^^ck of knowledge of any Idad on the

part of any person does not suspend the ^^^^^ of the 0.0myear

period.

(b) For the ^ur^o^^P, oi this ^^-dlic:^, any of the fo^^wing

actions W-Ken by or uri^^r authority of the owner of a min^^^^

^^^te^^^^ In relation to any ^in^rall that is part of the mineral

inte^,,°es,^ constitutes ^se of the entire mineral Interest:

(1) A^^^4 odneral operations on or '^^^^^ the surface

of the ^l property or other property ^^^^^^ or pooled :^^^

the real property, Including productI,onA ^-eaphy^^ical ez,:p^o:m-A^^

^^^lo^at^^ or developmental dAffing, ^inin^ ^ a-AT2c^tatJon;§ and

^^^^lo^^^^^ ^ but not including ina^ctio^ of sv^sttanoes for

purposes of dl"W or storage. ^edve mineral veradons

consdV.^^^ use of any mineral interest:owned by any. Oerson in

eny rv:^^^ tl-t^t is the object of the ^^eratiom..

Payment of ^^^^^ ^^n a ^^^^^st^ ^^^^^^e-nt of the

min^l-W f^,^;arest or of a transfer or severance tax relating to the

^^red ^^^^^^^^ .

(^) ^^^^^^^^^^^^ an in^tru^ent thet creates,

^^^^^^^ , or otherwise evidences a ^laim to a^^ the ^^^^^ed

^^^^^^^^ of the mira^^^ ^^^^^^^ ^ ^^^^^g an ins'^^^^^^ that

tranjsf^^^ ^ ^easasp or divides the Intereste ^^^^^da^.:^n of an

^^^^urhent cons'^^ut^s use of ^^^ any recorded int^^^at owned by

any person in ^^ ^^eral. ^^^^ is ^^^ ^^^^^^t of ^^o instrunion#,

^
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^^ ^^^ any ^^corde^ mineral interest In the ^^^^^^^^ owned by

sny party ^ the in^^rum^nt4

(4) ;^^^=dation of a Jsad-^ent or decree that makes

^^^^^ ^^^^^^^^^ to ^the minexa1 intensta

(c) This secv^^^ ^^^Re^ notwithstanding any provision to

the contrary In *.^ In^^^^en^ th^^ ^^r^^^^^^ ^^^erves, tzansfers .,

leases & ^^^^^^ ^ or ^^^^^^^^^ ^vid^^^^^ the ^^^^ to or the

^onti^^ed exi^^^^^^^ of the mineral inf^rest or in another

^^^ord^d document unless the 3nst.^^^en^ or ^^^er- recorded

document provides a^ earlier ^^^^natlon datea

COMMENT

^^^ ^^^^^n d^^^^^s, d^^^^^ ^^^ ^^e p^rpose of
terminition of a rah-ik re^ z^^^^^^^^ ^^^^^^^ to this Acta The
ds^^^^n,^:y pa^^od ge^ectzd Is 20 years ^^ a not ^^^mmn Oei=iod.
awe-ii>, ^^^ val:^Ous jarudictio^^^

^^^^^^^ (a) ^^^^^^ ^^^ a court ^^^eding Lq. the
nat'u^ ^f a quiet title ^^^^^^ to ^^^^^^^^ a dormant ^^^^^
^^^^^s"Ze The €^^^^ ^^ a ^^^iA prv^:^^^ng, er^aure^s notice to the
mineral owner p^^^^^^^ or by ^^blical-Jo^ as may be appropriate
to the vrcumetances and ^ ^^^^ble a^^^^rmination of a^^^^ancy^

3=^ (b) ties ,^^^ ^^^^^mination of ^^^ncy to
nonusee ^^:^^ ^^^^^^^^^ ^^ ^^^^^^^^^^^^ (b) ^^^^^^^^^ an ^^dvity
that ^^^^^^^^^^ ^^^ ^'& a aiiiiea°al interest for ^^roosas of the
^^rm^cy d^^^^minati.onw In addition, a mineral interest ^^ not
d^^^mant if a notice of Intent^ to preserve the interest ^^ recorded
pursuant ^^ Section 5 (preservation of mineral in^erest)8

Paragraph ^^^^^^ provides ^or pa^^er^atio€^ 0'r a ad^^^rel
inta:^ ^^^^ by active: ^^^jt^al ^peretior^^ . R^^^^^^^^ ^ ^^^ be
^^nsidered an acdve operation If made for pu;^^^ of
secondary recovek- y operr ^ons„ A shutm^ woU is a^^^ ^ ^ctiv^
^neirJ ^^^^ation and there^or^ w,,-^ula^ ^^^ ^^^^^^^ to save the
Minera'§ i^^^^^^^ from ^ormanq^.ro

^^^^rg-raph (6)(1) ^^ ^^^^nd^d to preserve ^^ its ^^^^^jty .^.
^^^^^^ ^^^^^^^i ;;d tere t^^rz; e:rw a^^^^ ^^^rati^^^ directed
toward any mlneb i:^ t3hat Is lnc:€u^ed wi^^ ^^^ in^t"st, Thu^,
i^ there are ^^^ctionr.^ ^^^^,^,n^ ^^ a cqi^eral interes4° ^ activity by
one owner is ^^^ ivi^ by J-.^ iwrierz $ Other interests
owned by othet persons in the ^eW.^ ^^^ ^^^ ^^ object of
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^^e al^^ ^^^s-arved by t3iv< op3rgdons, For
oil ^^^^ad^^^ by a ^re-c-d^nal Wx gpas$ and coal

10 +^vt%-,':^^ ^ould sevx not only t'^ia^ ^^^^^^^^^ of oths^^, frac°^nal oil
amd. rvE. but <:^^^ ^he- x^^^^^sts '^^ oil ^^d p s a::^^^^^ ^nd

&nd fras 0;^,=neb or
any ^^^ctio^°^x0 owner, ^^ the ^^^er^^^^ of holders of eily
other minenal int,.res% x.. ^^^ ^'A md gas that ^e, the object of the.
ol^ow^^^ons, The ail ; ^^ Ope.-°Odoa^^ ^^^^ice to ^av^ the ^oei
inAere^^t of 9..ne tfRl. g gwg y and coa`a owr^:`r P as well Ls^a'^. ot$k#' êr

wi^^^^^ ^nc^ud^d. In ^^^y of thY': aff^,,wted annerel interestsV not
Just the inienwst in ^^ ^nd that is th':': su^^^^t of ^^^^

^ ^^^^^^l&r a^^^^tionsx T^^^ ^^ ^h^ co.s w^^Ah^^ ^^^
mineral intew^^^ ^^^ ^^^^^^ed in me in^^rument or 'Dy :^evead

ffo<xevera oil and O,^^ra^^ow^ by E ft^^^^^^^^^
oil, an^ ^^al owner w^^ld n^^ ^^ve, i^ ^ ^^^err-l 'M'^"ef^^^^^ of a
^^^eliQmr-6 coal owner if aa5^ lniierzs^t d€,^^s not encludo oa and ^^^,

U-mder ^,^r--M,r^ph (b)(2) F taxes musA ^^a w^^uOy p:4
within. ^^^^ pni^zedlr:g H y^^^s to ^^fftee, as a qJrUfYi^ o^
the ^^^ra, interes^,

Psra.^^%ph (b)(3) Is int^^^^^ ^o cover any r::corded
i^^^rttmsn^ ^v16mc:^ng asa ^^ti^^nxo:^ to own or affect an La^^^e^A
h:t W,^^udi^^ ^ m^^or^^^ aiig gras; ^^ mir^^^ lease,

w^^^^ber su^.°za a x.ea^iu ?`a "? w'Ma^ ^ ;^^M aa ^:.'^'a Lnt-e-res'^ in

Imid i.^ ^^^^ part;^a'$'o-x

U ndtx p^^agraph. ^^) 0^ "Z^^^ ^^^^^^ of
^^^^^^^^ ^^^ ^^^ the of the pai9^^c tor Ma
i,nstv^m^nt In the mi^^^^^^ thst, c^^ zhw su^^^^t ou the
in:^trivmentr b-a} alt;^^ ^^ ^ ^acoiAzd ffi^arens o7nmipat€^^^^ in the
^^^bllecL W^erals, x^a weU az other, re^^rd;dd ^^^
parties aa o':he;f' ^^n^^^ in the sk"a€r;^ propeltyR
ar;^,^orda^^:on- ^f an Wl a.add le-.^^ ^st.z^^n a fr,-cnr^^^^ owner
mnd 3ess<:a p^.'eser'ves ;.^e invsx^,.;A ^n oiw o^ only of the
traadonal awm^.^ but also ^'he oowoY=yn ;^rs; Hh3

tho :n"Ce^`eaa ^f tz'^^ ^^^cldo#a^ wwn'3z 1ll
other ^^a^^^ ^^Et are not th^ ^ub^ac^ of the leaz:^r 1^^^th^^ the
other minerals ^er^ ^cq^^^^^ by the ^^^^^ ^^^trumen:v^^ which
the ^ and ^^^ ^^^^^^^^^ ^^^^^ ^^^^^^^ or by ^ ^^^^ru^
^^^^^^^ .

R^^or^^^^^ of a jur^^^^^ or decrea under
(b)(41) ^nelu^^^ ^nt^^ ^r r^^^^^^^^ ^ a Judgment

bc-ok ^,^si ^a ^^^^^ ^^ ^r-^-: ff or remi-^.^^^^^
^eema`4s part W^h::,2 X ,ana.^;^.r.O:!^ie N^ha ^tld6^A^dAA:o{X4 Nb'r deo.̀4.R3a

^."e-.a.fi^^^R"'e' te ''zl`?.w mi;€'t.f.,nal ae3'iteres'a; i^`d order to

PK^13sex^e i:^ a Tht^s„ a gex^^rml ^ud-^^^3i ^^.^n or o^,€^^w ^^^^^^^^
o^ civ^^ ^^^^^s =^,h ^^ an aftaob^^^^ ^^ ^^^^We deeo of a
noa<s^oecMK^ -ii°ture :: oWd not u.^^ o"l' the ^^ex-ral

the ^^IU*Ai^ of ^^^^ph (b) (4).
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Su3^^^^^oa (e) iS intet^^ed to ^^^^ud^ a ^^^^^ ^^^^r
from ev_^^ngxpurqu^^ ^^ ^^^^ ^^^ ^^^ ^^^^^aoting foz^ a ^ery
lonz or 4nde^'^n^^^ ^^urpafion, of Cxe, mineral t;^^^^^^^. A U^^ on
mi^^^ral:^ ^iRnng 8: 30my^^r du^adon} ^^r examples wou?^ be
,qubi^^^ ^o tc,,rr^^^^^ti^^ af^^^ ^^ ^ears under r-h^s A^^ ^^ there
w^rt^ no furs^er ^-ctivl,^^^^ ^nvolzsx^^ the ^^in^rds or mLnero
interesta A ^^^^^^^ ^esOux^^ to keep the ^^^ for ^^^ fLi^ 3-0wy^^^
du^^^c^n ^^Wd de so ^^^^^^^g e. i^otice- ^^ ^^^^^^ to preserve
the ^en pursuaa,^ ta S^.̂ ctia:^^ 5 (^^^^arv&don of «sa^^ra^ ^^^ereat
by notlcw)> Ik should be noted that recot-dation of a noe^:^ of
in^ent W pre,Serv:A the Fl^n ^-,6oukd not extend t.^e Aen be,^ond the
date ^^^n w-hic,^ ^t termAnates by Its own ^^^^^

^^CTIO.^ 5. ^^^^^RVATION OF MxNERAL INT ^^^^^ BY

^ OTICE,e

(a) An owner ^^ ^ mineral in^^^^^^^ may record at any time

a notice of intent to preserve the ^^^ ^^^^^^^ ^^ ^ ^a^ ^

^^^^eof. '^^^ ^^^^^^ ^^^^^^^ ^^ pin^rv^^ ^^ each €;ovuaty In

wW+^^ the no-doe is recorded. A mineral ^ ^e:& ^t is not ^^^maut

If the n^.^ ^^0e is recorded v.Tithin 20 years ne<w^ ^^^edint.;

commencement of °^ action to ^^^^^^^ the mineral In^^^^^^ ^^

pursuant to Section ^ after ct^^^^^^^^^^^ of the acti^n,

(b) TY^^ ^^^^^^ ^^^ ^^ executed by an OWner Of ^O

mineral interest or by ^^^er ^erso.^ acting on 1a^had of the

ownerti sn^luding an. owner who is und^ ^^ a disaWTq or unable to

assert a c'wd^ on the ownerg^ Own beinalY^ or whoseic^anflt^

cannot be ^^abU^^ed or is uncert^ at the time o^' execution o^

the ^oti -ce m T'he n€a^^^ ^^^ be executed by or on behalf of p-:

; co-ows^^r for the bene#^t 6' ^^y o^ ^^ ^^^^ey^s or by or ou

b^^ of an owner for the ^^ne^^^ of any or ^ persons ^^^^

vn^^^ the owner or persons ^^wr whom the owner ^^^^

^^^ The ^otice: =at contain ^^^ of the owner of the

minem.1 Interest or the co-ornera or other ^^^^^ for ^^m the

12
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^^^^^ ^^^^^^^ ^^ to be ^^^^erved orp ^^ the ^^^ntity of the

be ^ ^ ^abA^^^^ ^^ ^s u^^^^^^ ,. flA name of the

cW^j of tj^^^^ the owner is a ^^^^^r,, a:^ ^^^lt identify, the

^^^^ral int^^^^t or part ^^h^^eof t^ be ^res^^^^^ by one of the

^^^^^ ^eansa

^^^ A ^^^^^^ to the ^^ation f^ the zecords. of the

^^^^^^mtnt that ^^^^^^ ^^^ ^ or ^^^^^^^ ^^^ence6 t.^^z

In^erest or of the judgment or ^^rw that confx^ry^^t^^ tho #^^ereste

(2) A legal ^^^^^^^^n of the minerU }.n'Oe,^est. [If the

of a mineral interest ^^^^ the rrain^^al tM^^^^^ under an

instrument that is ^^^ of record or ^^^ under rA x^^^^6A

ia^^^^^^^^^ that does not r^^^cOcally identUy iha^ ^^^^^ , al^^^

^^^^^^^^^ ^^ not effective to preserve a ^^^^^ Interest ^^^^

^^^^^^^ ^^^ by a reference to the name of the record ^^^^

under w^^ the owner ^zl th^ mineril Interest cl.elmss In such a

^^^, record of the notice of ^^^^^ to ^^^^^^^ ^^ ^^^era.^

^^^^^^^t must be xndexe+^ ^^^^^ ^^ name of the record owner ^

^^^ as under t^^ ^^^ of the owner of the ^^rd interesta I

(3) Al reference ^^er&Uy ^:^^ ^^^ho^^ sp^ficlty to:

any ^^ ^ mineral ^^^^^^^^^ of the owner in any real pi^operty

stMe^ed In the coun^^. The reference is r^^^^ ^^^ootive to

promenm^ a ^^^^^^^ ^e-ral: Interest unless there ^^^ in ^^^

^^^^^^ ^ the name of the person ^^^^^ to be the owner of

ti^ interest, ^^^ a ^^^^^ou^^^ ^^eo^rd^^ ^^^^^^ ^^ that ^reetesa,

^^^^^^^ ^ ^^ ^^^er^^^^ ^^^^^^ that interest or (i^) a judgment...

or ^^^^ that con^^^^^ that ^^^met.

13

Appendix 111



a

^^^IMENT

z,,!
^ ^"a^^ ^e^-a„^an $s bro^dly dra-w,;i to ^emdt a as asa"-%al oxJiie3," to

presezve not ^iily his or her hb ^^^ ^^ but also any or ^
relat=w^ ^^^^^^^^ts,e Fo^- ex4ampkeR the minieral owner may ^ha^^
owne.^shi^ ^^t.q on^.k or moxe other p,ersomst TM^ ^^ctloh,. permits
^^.Y^ ^^.^^:s ao^. req^re the m^.ner^ owner to ^reSPr%Ye ^^^ ^ ^te^^^^^^
^,f &ny or a.J ;^^,f khaH by specif.-,,, ag the in^erests to bw
^^^^^rve€^^^ ^^^e^,,qse9 the mi^enal iz^^^r"^ ^ehv , pfiQserved may
b;e subject to wn ^^^rn-^^^ng A^^^^^ or ^ub>lea:^^ ^^ en^^utive
inter^:^^^ ^^ tWs s,^tuation,* Me, amnez°al ak:°^^^ may ^^^^^^ ^ ^^
pr^^er^e any Qr eki of the hr^^er^^;^^ sub#^^^ to it; by ^^^cifying
the A^^^^^^^^ in the ^^^m ;Df intent to pres^ ^vra,s The mineral

^msy alsD elect to preser^{e ¢^e in,d^^^^^ as It^ ^^^^^ or A of
the ^^rals x^^luded in thi^

Where ^^^ ^^^^^^^ ^wf^,^^st ^^^^^ ^^^^^^^ ^^^ it.
dura#^^^, recoA dati^^ of a aaUce ud^^^r ie^^ ^^^^^^n dow ^-^
extend ^he intMrest be^o^.d the ^.me ^^^,̂ . ^zA^.erest ^:..^ez by ^.^a
own tevxssx Whe,^^ trie ffda^er&l interest preserred iw a
Hez^^ ^^^^^ ^ttx,,,^i of the n+^^^^ dcx^s ncs^ ^xcus+^ ^^pliAne-s t^^*^
any ^tlier a^pUc^^^e con^^^^^s or reqiArements for ^^^^^^^^^
of the lions

The bracx^^^^^^ ^^ gva^;Q In ^^airaph (c)(2) is So:^^ use ix^
a ^^^^^^^^^^ t-iat dma x^^t hat`a r iHtazt indsx system. ia is
tnt^end,-d to a^^^^ -in indc ^^n^4 a ^^^^cf,^ ::^t^ i^^^^^ ^^ ^^^erve an
inte.eest a^^^VA--, a gap in the reeord..d r^inM^^l ch^^ ^^^ ^^^^^

^^^^^^^^^ (^)(^) pe^^^^^ a blanket recording to ^
fntex°z4fts lsa 'Uh-- ^zovuit;^^ providod ;hat there Is a ypr^r,-,^ re+^xde+d'
:kast^°^^^^k^^ ^^ ^ Pudg^^s nt ^ ^^^^;w^ o not ^^eco^°a^e`°,, ^s^^^
^^taba^sh^^ the x:^^^ oi the ama°se:^al w9iner in the ^^un.ny recordsr
The blanket iecox^^^^ provision xs a practical n^^^sM^^ ^^^ large
mineral ^wr..:^rs> W:^ere a u,,,A alot have a ge 4;^f'r, ^^^^^
^f -1°^wito °s e.:ad g.G:&,Meas¢ it ;<^ ^^ ^^^^^^^ to estaM.^sh a
^^^^^^^ i-iz^^x ot ^odess of ^n t^mn^ to preserve rdnMYal in.^^^sts,
for ^^^^^^^ of the bl^^^^t recorc.xng.

SECTION 6. LATE RECORDING BY ^^^^ERAL OWNERa

(a) In th^^ ^^^^^^^ ^^^^^^^^ exper^^^^^^ means ^^^^ and

^^pen^^^ that the ^^^^r^ deve^^^^ ^^^ ^^^^^^y and

^^^^^^^y in^urred in ^ ^ ^^^X4r.g for and prosecuting an ^^tio^ ^

including reasonable attorney's fees.
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(b) ^^ ^ ^ction #^ ^^^^^^^^ & minOEd t^^e.1R^^^ ^^^^^nt,

to tMs ta^^^ ^ the ^^ ^^all p^^^ the owner of the ^^^^

^^ ^^^^^ ^ ^^^ a late ^^^^^ ^^ intent to preserve the ^^^^al

^^^^^^^ a ^^^^^ ^^ ^^^swl ^^ ^^ ^ctionx upon payment

^^^ court ^^^ the ^en^^t Q^ ^^^ su^^^^^ owner of ^^^ red

prp-pwny ^'..ZV ^ro^i6a^r ^,&r^.qz^?&,7.b^ b^ .^£^e ^nora&s

^`a3e^,,..^r.•'^sSs .'^J̀^i PP-,.'S&p.^^, 6^8 to wh-;ch 5shs .kxotlc*w ?.w^ ^^.^mafdB âdri

^^^ ^^^ ^^^^^^ ^^^ not apply ^ z^n ^^^n in which a

^^^^ ^^^^^^^^ has been ^^^^ ^^^ ^^^ ^^^^ of

^^^^^^ ^^^^ for a ^^^^ of ^^ or more ^^^ ^^ ^^^^^g

commencenient of the a0donb

COMMENT

^^^ ^^^^ ^^^^^^ ^^^ ^ ^^^^^ the ^^^^eral ;̂ ^^^^^ aaake to
Make a I:^^^ ^^^r^unig In to ^^^^ ^^^&W. of ^hve aled^^^
The ^eetibn ^s aot inta^^d-ad °W ^ -:^qW.^a paymez^^ ^^ ^^^adlo^
e:^^^^^s a's ^^^ ^^ ^^ml;mg where the m.^:^^^ral ^^-a^^
secu^,^^s dismisa: "' ^Rp: u pX Ccf Uha mineral ^^^^^^t 10 no^
dormant "by of ^^^^^d sd<m ^^ of the propax-ff.^ ^A6,-1Mn€
the 20 ,^esys, as : pr^a:^crl'^^^ in Seelion 4 of
dorman4 min'^^ ^^^^^^^^^ ^ ^^rw-,.rers #he- remed^ provia^^^ by
^^^ ^^^^^^^ ^^ ^rdlabn^ ^y U tk^^^^ ^^ been so^^ ^^^rdation
or use & th^ ^^^e,^,s ,F Atbin the ^^^^ous 40 yearsK

S'ECTION 7. EFFECT 07 T^^MINA'^IM

A court ord^^ ^ermirWing a ^^^ ^^^^^^^^^ ^^ ^ when

^^^^^^^ ^ ^^^^es the ^^^^^^ad rdneral .interest, includin^

^^^^^^^ and implied ^^^^^^nen.^ ^^^^ ^ght^ and ^^^^ations,

w::;^ the ^^^^ eMZ^^e in ^..'^^^^ ^^^ertontio °^^ the ^wn^^swI^

of the ^^^^^^ ^st^^^^ ^^^^^^ to en.Os^,^l^ "̂ ^s for ^axes ar
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---------------------

^OMMENT

In ^^ ^^^^^^ ^^ ^^ ^^^^^ practi^^ for ju^^^^^^^ such
a^ ^^^ to be ^^^oj^•dedp In ^ther s^^tes entry of ju&^^en^ ^jori^
may ^uf^^^ to m&%a the jud^^en^ ^^^^ ^^ ^^^^ 'and ^^^ordso

ra^ ^^ral ir^^^ri^^t ^,,f^th the Sur^^^^e is
^^^-ect not 0, ^^Y to ^^^^^^ ^.^^ ^ens and ^.^^es^r^ents, b^a al^s
to oth^^ nut^tarfidin^ ^^^^ on minera3 int€^^^^^. 11^^eves°^ &n
outstan€^^^g, Ua.^^ on a m>xs,eral interest ^^ itself a. ^^r,-,I interest,
tha^ may, be subject to ^^^^inaikn Lmid.-°^ tW^ Axt4 It ^^^^ld be
noted that tww€^^na^^^^ of a Tiwe^^ ^^tc,:°^^t u^^er ^^^s .4!^t that

'-'

.^5

^

^,',E.i?^:

^,
°^^z4xY"^[

^,^.a"xp ^^..
.y

"..;
,
$,^yd 7.^.q, th5,..

} .4
,^t. R•^%

G
ar
^ m e.a^.a s' ŝ, tieM 'SLv'.J`btk/t n^a""''.bA}^b^A bem+aM. L̂P-

muhjs^^^ to ^ompliaa ^^ ^^^^ ^^^^^^^t r^^^^^^^^^^^ for ^^^^^^^ of
ufx^^^eded ^^^^^^ty-

"^^^ appwvtenant ,^^^^^^ rights an^ ^^^^^^^^^^ ^erred to
^^ ^^^^^^^ 7 ^^^^^^^ ^^e riglit of entry on the s}^^ ^^^e and the
ob)l^&^! ,on of sup^sr^ the tert.^na^,^an o^'.
the support a^bUgati^n of ^^^^ surfas^e -under !<s not
^^^mina^e an^ support oU;ations orx^^^ to ac^^_"^r.^ surki3 3
owrex ae

i^ is ^osebM under ^^^ section for z £A^f^.^, ^^xrz; d' to
acqiAre 3^in^^^l i^^^^^^^^ tht^n ^he v l.. - ^:r^^ n>ryMer
with9 ^0j> a^^p^.e, there exe eqa^^. z^s-^^^ae^°s of ^.k^^
su^a^, of ^t h^ conveys ^s . ov her ^^N ^^^^^_: ; of
min^ralsG €:7r^^^^ ^er^itna'don of the conveyed ^^^^^^Vl %Wx^mt
under tbis :.^^, Iche interest w^.^^d merge .#th utirfac„ ^st^^^
^^ ^^^^^^ ^^^^ ^^ ^^^ ^^^^^ship of ^bt- -surface ^^ ^^^^^
^^^h uw.^e^- ^^^^^^ one^had c:^ ^h^ ^exal The

IW^ anen^re^^v ,.^" ^. ^E:^ 4 i.^^.w1^^^^^^a^J^^^^'^:'^S o^n'^'.^ ^^^''"4Y.^d

^ndivided of the i-rfn:;rftl^ ^nd the ^o^^conve^,qng
e ^surface w<nak: sti:^facw owne-l^ hoid an ^ndivIded

.c 3i^.HEe6hdO.[^0.imxb+,+^.rLLA!:}!i.3p. the FZEdii'^.S ^c:t4 T,L:^.,i:J L^id+aTi(k is ^••1'e]4^FAp':+r VSS8

^^^er^ion represe.^^s a ^rindf^ ^^^ the surface ^^^mte i-Ai freaerel
and tC t;^^ ^^nVeyin ;^ ^^s^^;:^ ^^ ^?^aC^^°, Who has prtmic+^*.^^^
^^^^^^ ^^e value of the ^^^^ral fnteres# ^

In thD example assume that the conveyed adneral
interest is not but tnst^^^ the owner of the min^^
i^^^^^^ ^^^^^^te^ a ^^^yea^ ^^^ ^ease. If Lh+^ lease ^
^enmn ^ ae^, unio:v '^hi^^ .^ o^^ after 20 ve^.°s have r^.r, le interest
in the ^maizina As year;r of the ^^^^ would ^^^ ^^ ^^i,,h the
^^^^^.^ ^^^:^^.^ ^ i^ - ^^^S^ at thS ^^^^ n f °-^ch time
it ^OW^ ^^^^ ^ ^^^^ ^ ^^^ ^n^^:^^e&t of the mineral owner
^^ncumbered4
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RA?^^ITI^NA^ ^^OVISIONSm^AVINGS AND ^R

i5s be7to^&P[.+$PK.(^#^5v. ^o-.'r.^`tSf-^':5^ ibl thd6s s'46;2..Von5 tw-^

^ ^^C10 appnve-^ to ^^ ^^ersa

os^ ^ O:r its aff^ctive r^ai^^

^^^^^ ^^ not ^e m- ^^^^^^^ to ^erminats a

^iwa:: z^^^ ^4r^uan^ to this JACII ',M^ [^^^l -Yeayl;

^^^ ^^^^^^^^ ^^aO 0}n

.. . ^^^Tkis doesnC.'^t UMit 02
W^t anll 0b.er

^rocedu^e p-rovidec^ by ^^^ for ^earing e,^.. ^bandor-^^ ^^^^

^^^^^^^^ from ^,T^le to ^^^ ^^^ertyx

(d) TlAs t^^^^ does not affect the vOliit^ of th-A

tormi°^arMon z^^ ^i-^yY €^^^^^^^ latextast w3n. pursumt to any

^^ ^^^^^^ on ^ormmt m#naral Th; ^peal by

ta ^^ [A^^] of avy sm.^^^^ on ^^^^mmli Min?rAl ^^^

effect [V,^^oj years after mh^ ^^^^^^e daZe o x Zll: s " Act]Q

The ttwol°°year g"m ^ro-oAded by this section is to
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

CHESAPEAKE EXPLORATION,
L.L.C., et al.,

Plaintiffs,

CASE NO: 2:12-cv-00916

JUDGE: Michael H. Watson

MAGISTRATE JUDGE: Terence P. Kemp

vs.

KENNETH BUELL, et al.

Defendants.

DEFENDANTS' ARIEH ORDRONNEAU , SUNNI ORDRONNEAU, JEFFREY EI.IAS
JANICE ELIAS, DENNIS ELIAS AND MARGARET ELIAS' MEM0 NDUM IN

SUPPORT OF MOTION FOR SUMMARY JUDGMENT

Now come Arieh and Sunni Ordronneau, Jeffrey and Janice Elias, and Dennis and

Margaret Elias (hereinafter "Landowners") and for their memorandum in support of their motion

for summary judgment state as follows:

1. INTRODUCTION

In 1958, the Powhatan Mining Company ("Powhatan) reserved the oil and gas rights

underlying 90 acres in Harrison County, Ohio (hereinafter "Real Estate"), thereby severing the

mineral and surface estate to the Property. Powhatan's interest in this reservation of oil and gas

rights passed to Plaintiff, North American Coal Royalty Company ("North American"), via

merger, in January of 1959. Between 1958 and June 29, 2006, no action was taken to preserve

the mineral interest. As a result of 48 years of inactivity, the Ohio Dormant Mineral Act deemed

the mineral reservation abandoned as a matter of law, at which point the abandoned mineral

interest vested in the surface estate. By virtue of this vesting by operation of law, the
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Landowners in this case are the true and rightful owners of both the surface estate and the

mineral estate.

II. STATEMENT OF FACTS

A. The Ohio General Assembly enacted the Ohio Dormant Mineral Act to provide
clarity as to ownership of mineral rights underlying real property and to
encourage development of such rights.

To ensure that Ohio's natural resources were developed, from 1989 to June 30, 20061, the

Ohio General Assembly adopted the Ohio Dormant Mineral Act (hereinafter "the Act"). Under

the Act, if an entity or individual reserved mineral rights, other than coal, underlying real

property, the failure to actively utilize and/or preserve those rights pursuant to the Act resulted in

the mineral rights automatically vesting in the surface owner. In this case, the mineral rights

underlying the Real Estate at issue vested to the surface estate, making the Landowners the true

and rightful owners of both the surface estate and mineral interest.

B. The Mineral Interest Underlying the Real Estate Was Severed From the Surface
Estate.

The Real Estate in this matter has been frequently transferred over the past seventy (70)

years. The mineral estate was severed from the surface estate in 1958. However, despite the

frequent title transfers of the Real Estate, the mineral estate was not the subject of any further

title transactions between October of 1958 and June 29, 2006. Therefore, pursuant to the Act,

the mineral estate was reunited with the surface estate and vested to the surface owner of the

Real Estate on March 23, 1992. As a result, any transfer of the Real Estate that occurred on or

after March 23, 1992 included both the surface and mineral estate.

1 Effective June 30, 2006 the legislature modified the Act to include a requirement to serve notice upon the mineral
owner. The version in existence between 1989 and June 31, 2006 contained no notification requirement and resulted
in automatic abandonment of the minerals. Presumably the legislature determined notice was necessary for mineral
reservations on a going forward basis, as no action was taken to repeal the prior vesting of mineral rights in Ohio
surface owners that had occurred between 1989 and June 30, 2006.
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1. Beginning In October Of 1958, The Surface Estate And The Mineral
Estate Were Conveyed Separately, Creating A Separation Of Ownership
For The Mineral Rights And Surface Rights.

In 1943, The North American Coal Corporation owned approximately one-hundred (100)

acres of the Real Estate in Harrison County in the state of Ohio. (Exhibit 1: Ordronneau Aff. at ¶

2). On January 30, 1943, The North American Coal Corporation conveyed the Real Estate to

Powhatan (Exhibit 1 at Exhibit A).

On October 29, 1958, Powhatan conveyed the Real Estate to Clarence and Anna Belle

Sedoris, specifically reserving unto itself all coal, oil, gas, or other mineral rights (hereinafter

"Reservation") underlying the Real Estate. (Exhibit 1 at Exhibit B). This Reservation severed

the mineral rights from the surface estate. Powhatan and North American later merged into The

North American Coal Corporation, on January 1, 1959, resulting in the Reservation being

transferred to the North American Coal Corporation. (Exhibit 1 at Exhibit C).

2. Through The Chain Of Conveyances, Dennis Elias Obtained His Surface
Rights In The Real Estate In September Of 1984.

In 1968, Clarence and Anna Belle Sedoris conveyed the surface estate of Real Estate to

Jerry and Janice Torok. (Exhibit 1: Ordronneau Aff. at Exhibit D)? On March 2, 1983, Jerry

and Janice Torok conveyed the surface estate of the Real Estate to Levi and Naomi Miller.

(Exhibit 1: Ordronneau Aff. at Exhibit E). On September 17, 1984, Levi and Naomi Miller

conveyed the entire 100 acre surface estate of the Real Estate to Dennis and Linda Elias.

(Exhibit 2: Affidavit of Dennis Elias "Dennis Aff." at Exhibit F).

3. Dennis Elias Conveyed Approximately 10.37 Acres Of The Real Estate To
Jeffrey And Janice Elias And Approximately 20.17 Acres Of The Real
Estate To John And Marilyn Jackson.

2 As indicated in this survivorship deed, Clarence and Anna Belle Sedoris only conveyed a total of 90 acres to Jerry
and Janice Torok. This was a result of 10 acres of the Real Estate being sold to Mandy Ellen Hawk. Therefore, all
further references to the "Real Estate" in this motion will refer to approximately 90 acres, not 100 acres.
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On December 4, 1989, Linda Elias conveyed her interest in the surface estate of the Real

Estate to Dennis Elias. (Exhibit 2 at Exhibit G). Because North American had taken no steps

under the Act to preserve the Reservation of the mineral estate as of March 23, 1992, the entire

mineral estate underlying the Real Estate (excluding only the interest in coal) vested to the

surface estate on March 23, 1992 ("Mineral Interest"). As a result, Dennis Elias held 100 acres

of both the surface and the underlying Mineral Interest.

Dennis Elias conveyed approximately 10.37 acres of the Real Estate to Jeffrey and Janice

Elias on April 14, 1995. (Exhibit 3: Affidavit of Jeffrey Elias "Jeffrey Aff." at Exhibit G). This

conveyance did not reserve any mineral interest, despite the Mineral Interest vesting in the

surface estate on March 23, 1992. As a result, Jeffrey and Janice Elias became the true and

rightful owners of 10.37 acres, which included the surface estate and Mineral Interest.

On October 29, 1996, Dennis Elias conveyed approximately 20.17 acres of the Real

Estate to John and Marilyn Jackson. (Exhibit 2 at Exhibit I). This conveyance did not reserve

any mineral interest. As a result, John and Marilyn Jackson became the true and rightful owners

of 20.17 acres, which included the surface estate and Mineral Interest. After the above

conveyances Dennis Elias held title to approximately 59.66 acres of the Real Estate, which

included the surface estate and the Mineral Interest. (Exhibit 2 at ¶ 12).

4. Arieh And Sunni Ordronneau Obtained Approximately 20.17 Acres Of
The Real Estate In August Of 2008.

On August 13, 2008, John and Marilyn Jackson conveyed approximately 20.17 acres of

the Real Estate to Benjamin D. Wiker. (Exhibit 1 at Exhibit H). This conveyance did not

reserve any mineral interest. As a result, Wiker became the true and rightful owner of 20.17

acres, which included the surface estate and the Mineral Interest. On July 27, 2011, Wiker

conveyed approximately 20.17 acres of the Real Estate to Arieh and Sunni Ordronneau. (Exhibit
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1 Exhibit I). This conveyance did not reserve any mineral interest. Because this conveyance

occurred after March 23, 1992, Arieh and Sunni Ordronneau became the true and rightful owners

of 20.17 acres, which included the surface estate and the Mineral Interest.

C. The Mineral Estate Vested With The Surface Estate Pursuant To The Act.

While the surface estate of the Real Estate was frequently conveyed, the Mineral Interest

remained dormant for decades until it automatically vested with the surface estate by operation

of the Act. The deeds conveying the surface estate included recitations of the Reservation, but

the mineral estate was not the subject of any transfer or separate title transaction.

After receiving the Reservation underlying the Real Estate on January 1, 1959, North

American did not transfer the Reservation, i.e., the "mineral estate" to any other individual or

entity, nor did North American take any action to preserve the mineral interest in accordance

with the Act. (Exhibit 1 at ¶ 12). In fact, North American took no action with respect to the

Mineral Interest until 1973 when it entered into an oil and gas lease with National Petroleum

Corporation and again in 1984 when it entered into an oil and gas lease with C.E. Beck.3

(Exhibit 2 at Exhibits J and X).

The mere execution of oil and gas leases do not satisfy the requirement that the minerals

be the "subject of a title transaction" under the Act, and thus fail to preserve North American's

claim to the Mineral Interest. As such, the Mineral Interest vested in the surface estate on March

23, 1992, as North American failed to preserve the Reservation in accordance with the Act.

D. Despite No Longer Owning The Mineral Estate By Virtue Of The Act, North
American Entered Into An Oil And Gas Lease, Thus Precluding Landowners
From Leasing Their Mineral Rights.

Despite the automatic abandonment of the Mineral Interest on March 23, 1992, North

American entered into a lease ("Lease") with Mountaineer Natural Gas Company on January 28,

3 This lease was assigned to Carless Resources, Inc. on April 11, 1985.
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2009. (Exhibit 1 Exhibit J). The minerals leased were those subject to the now expired and

abandoned Reservation. (Exhibit 1 at ¶ 13). Mountaineer Natural Gas Company assigned the

Lease to Dale Property Services Penn, LP. ("Dale Prop."). (Exhibit 1 at Exhibit K).

Dale Prop. assigned the Lease to Ohio Buckeye Energy, L.L.C., ("OBE") retaining a

1.25% overriding royalty interest in the Lease. (Exhibit 1 at Exhibit L). Dale Prop. subsequently

assigned its overriding royalty interest to Dale Pennsylvania Royalty, LP. ("Dale Penn.")

(Exhibit 1 at Exhibit M). On December 22, 2011, OBE merged with Chesapeake Exploration,

L.L.C. ("Chesapeake"). (Exhibit 1 at Exhibit N).

As a result of this merger, Chesapeake effectively became the lessee of the Lease.

(Ordronneau Aff. at Exhibit _). On November 1, 2011, Chesapeake assigned an 89.2857%

interest in the Lease to Total E&P USA, Inc. (Ordronneau Aff. at Exhibit ).

In June of 2010 Dennis and Margaret Elias, and Jeffrey and Janice Elias attempted to

lease their oil and gas rights with Kenyon Energy, LLC. (Dennis Aff. at ¶ 23 and Jeffrey Aff. at

¶ 17). Due to North American's invalid claim to the Reservation, the Eliases were unable to

enter into an oil and gas lease. (Dennis Aff. at ¶ 23 and Jeffrey Aff. at ¶ 17).

Arieh and Sunni Ordronneau attempted to enter into an oil and gas lease with Chesapeake

in October 2011. (Ordronneau Aff. at ¶ 19). However, due to North American's conduct, i.e.,

entering into the Lease with Mountaineer Natural Gas in 2009, the Ordronneaus were not able to

enter into a lease. (Ordronneau Aff. at ¶ 20).

The Act is clear that if the necessary steps to preserve the mineral interest are not taken,

the mineral rights automatically vest with the surface estate. At the time it entered into the

Lease, North American had taken no steps under the statute to preserve its mineral interest.

While North American had an interest in the Reservation at one point, its failure to take any steps
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to preserve such interest resulted in the, surface estate and the mineral estate merging by

operation of law on March 23, 1992. As a result, Landowners were the true and rightful owners

of both the surface rights and mineral interest underlying the Real Estate at the time they

attempted to enter into an oil and gas lease. This conduct has prevented Landowners from

securing favorable lease terms causing Landowners substantial losses.

III. LAW AND ANALYSIS

A. Standard of Review

Summary judgment is appropriate where "there is no genuine dispute as to any material

fact and the movant is entitled to a judgment as a matter of law." See Fed. R. Civ. P. 56(a); see

also Pluck v. BP Oil Pipeline Co., 640 F.3d 671, 676 (6th Cir. 2011) (setting forth the summary

judgment standard). In considering a summary judgment motion, "the district court must draw

all reasonable inferences in favor of the nonmoving party." Id. citing Kentucky Speedway, LLC v.

Nat'l Ass'n of Stock Car Auto Racing, Inc., 588 F.3d 908, 915 (6 th Cir. 2009) (citing Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)). "The central issue is `whether

the evidence presents a sufficient disagreement to require submission to a jury or whether it is so

one-sided that one party must prevail as a matter of law.' " Id. citing Kentucky Speedway, 588

F.3d at 915 (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986)).

In this case, the Non Moving Parties are unable to identify any "savings event" under the

Act precluding vesting by operation of law of the Mineral Interest in the surface estate.

Therefore, summary judgment in favor of Landowners is appropriate. (See Wendt, et al., v.

Dickerson, et al., Tuscarawas County Court of Common Pleas Case No. 2012 CV 02 0315,

Order granting Landowners' Motion for Summary Judgment attached hereto and incorporated

herein as Exhibit 4.)

00521037-2 / 22318.00-0001 7

Appendix 124



Case: 2:12-cv-00916-MHW-TPK Doc #: 38-1 Filed: 03/11/13 Page: 8 of 23 PAGEID #: 501

B. The Dormant Mineral Act

East Central Ohio is currently the epicenter for the production of oil and gas reserves.

However, Ohio has a long of oil and gas production dating back to the mid-1800's. By 1896,

Ohio led the United States in oil production. Over the next 130 years, Ohio's oil and gas

industry experienced a number of boom and bust cycles. As a result, landowners reserved their

oil and gas rights in real estate transactions. However, these reservations were often forgotten by

heirs and left to languish precluding. Additionally, because the interests were forgotten and

often never probated, locating the numerous reservation owners becomes a significant

impediment to development of Ohio's natural resources 4

In the 1980's, due to the great number of abandoned and non-developed mineral interests,

the Ohio legislature enacted the Act on March 22, 1989 in order to promote the production of

natural resources. A copy of the Act5 is attached hereto and incorporated herein as Exhibit 5.

Ohio law requires the mineral owner to take one of several simple steps enumerated in the Act in

order to preserve their mineral interest.

Under the Act, a mineral interest is deemed abandoned and reunited with the surface

estate unless during the preceding twenty (20) years, one of the following "savings events"

occurred:6

1. The mineral interest must have been subject to a title transaction that has been filed or
recorded with the county recorder's office in the county in which the property is
located;

4 Ohio law requires all co-tenants to join in a mineral lease and the failure of one co-tenant to sign precludes
development by the remaining co-tenants. See Keys, et al. v. Pittsburg & W. Coal Co., 58 Ohio St. 246, 50 N.E. 911
^1898).

The Dormant Mineral Act was amended in 2006. Those amendments do not apply in this case because the Mineral
Interest was deemed abandoned and title automatically vested with the surface on March 23, 1992 before said
amendments were enacted in 2006.
6 The Act also prescribes two other factors that will remove a mineral interest from the purview of abandonment: (1)
the mineral interest is in coal or the mining rights to coal or (2) the mineral interest is held by a government body,
federal, state or local. R.C. § 5301.56(B)(1)(a) and (b) (amended 2006). None of these factors are at issue in this
case.
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2. The holder of the mineral interest obtained actual withdrawal or production of
minerals from the mineral interest, i.e., land specifically associated with the mineral
interest;

3. The mineral interest has been used in underground storage;
4. A drilling permit has been issued to the holder;
5. A claim to preserve the mineral interest has been filed with the county recorder's

office; or
6. A separate tax identification number has been issued to the surface-severed mineral

interest.

R.C. § 5301.56(C)(i)-(vi) ( amended 2006).

If the reservation holder fails to comply with the Act, then the Act operates as an

automatic abandonment of the mineral interest. Wendt, et al., v. Dickerson, et al., Tuscarawas

County Court of Common Pleas Case No. 2012 CV 02 0315 attached hereto as Exhibit 4;

Wiseman v. Potts, Morgan C.P. No. CV-08-0145 (June 29, 2010) attached hereto as Exhibit 6

and Cobbs v. Estate ofJohn Kaplun, C.P. No. CVH-1 1-26621 (June 21, 2011) attached hereto as

Exhibit 7. The Act was in effect from March 22, 19927 until June 30, 2006. Therefore, if at

any time within the preceding twenty years prior to the Act's amendment, none of the "savings

events" occurred, the Mineral Interest automatically vested with the surface estate.8 Because

Plaintiffs are unable to prove compliance with the Act by directing the Court to any "savings

event" precluding the mineral interest from automatically vesting in the surface estate prior to the

Act's amendment, Landowners are entitled to summary judgment.

C. The Mineral Interest Automatically Vested with the Surface Estate on March 23, 1992
due to the Non-Occurrence of any "Savings Event" Enumerated in the Act.

The Mineral Interest underlying the Real Estate was not subjected to any "savings events"

under the Act between March 22, 1972 and June 29, 2006. The only issue before the Court is -

' The Act was officially enacted on March 22, 1989, but contained a three-year grace period before the abandonment
self-executed. See R.C. § 5301.56 (amended 2006) (legislative comments).
8 For illustrative purposes, if no "savings event" occurred from March 22, 1972 through March 22, 1992, the mineral
rights would have automatically vested in the surface estate as of March 23, 1992. Further, if "savings event(s)"
were present prior to June 29, 2006, but no "savings event" occurred from June 29, 1986 through June 29, 2006,
then the mineral rights would have automatically vested in the surface estate on June 29, 2006.
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whether the Mineral Interest was the subject of a "title transaction" thus precluding automatic

vesting of the mineral interest in the surface estate? The answer is "no." Consequently, this

Court must grant Landowners' Motion for Summary Judgment.

1. The Mineral Interest was not the Subject of a Title Transaction from
March 22, 1972 through March 22, 1992; therefore, the Mineral
Interest was Deemed Abandoned as a Matter of Law and Automatically
Vested in the Surface Estate as of March 23, 1992.

A "title transaction" is defined in. R.C. 5301.47(F) of the Ohio Marketable Title Act as

". .. any transaction affecting title to any interest in land, including title by will or descent, title by

tax deed, or by trustee's, assignee's, guardian's, executor's, administrator's, or sheriffs deed, or

decree of any court, as well as warranty deed, quit claim deed, or mortgage." Riddel v. Layman,

94 CA 114, 1995 WL 498812 (Ohio Ct. App. July 10, 1995)9. The defmition of "title

transaction" as employed by the Ohio Marketable Title Act applies to the Act. Id.

i. Recording of an Oil and Gas Lease does not Constitute a "Title
Transaction "for Purposes of the Act

The list of those instruments set forth in R.C. 5301.47(F) that qualify as "title

transactions" does not include a lease for oil and gas executed by the mineral rights owner.

Baldwin's Ohio Practice Ohio Real Estate Law, § 15:7. As a result, the mineral rights owner

cannot rely on an oil and gas lease(s) within the chain of title to preclude automatic vesting of the

mineral interest to the surface estate under the Act. The Non Moving Parties in this case argue

that North American's execution of the following oil and gas leases constitute title transactions

precluding automatic vesting of the mineral interest in the surface estate:

9 Many misinterpret Riddel as determining the look back period of the Act is limited to the twenty years prior to the
enactment of the Act, however that is not the case as the Riddel Court was only considering the twenty years prior to
the statutory enactment because those were the facts presented. Attached hereto as Exhibit 8 are the briefs in Riddel
which make clear a "rolling look back" period was not addressed, argued or considered. The Act specifically grants
a party the ability to file numerous preservation affidavits to continuously preserve one's interest. Such express
grant in the Act would have been unnecessary if there was no rolling look back standard and if the Courts were to
only focus upon one 20 year period in effect prior to the enactment of the Act.
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1. 1973 Lease with National Petroleum Corporation (Exhibit 2 at Exhibit
J);

2. 1984 Lease with C.E. Beck (Exhibit 2 at Exhibit K).lo

Not only is the Non Moving Parties' assertion that execution of an oil and gas lease constitutes a

"title transaction" for purposes of the Act wholly unsupported by case law, but it is in apposite

with the plain language of the Act itself. Additionally, even if the Court were to accept this

argument, the Mineral Interest would still belong to the Landowners, with the only difference

being the Mineral Interest would have vested in 2004 (20 years after 1984) as opposed to March

23, 1992. (See Section E below).

a. The plain language of the statute demonstrates that an
executed oil and gas lease is not a "title transaction" under
the Act.

In construing a statute, a court's paramount concern is the legislative intent in enacting

the statute. State v. S.R., 589 N.E.2d 1319, 1322 (Ohio 1992). A court must first look to the

language of the statute itself to determine legislative intent. Shover v. Cordis Corp., 574 N.E.2d

457, 461 (Ohio 1991). Further, effect must be afforded to every word and clause within the

statute. State ex rel. Russell v. Thornton, 856 N.E.2d 966, ¶ 11 (Ohio 2006). In interpreting a

statute, words and phrases shall be read in context and construed according to the rules of

grammar and common usage. Indep. Ins. Agents of Ohio, Inc. v. Fabe, 587 N.E.2d 814, 817

(Ohio 1992); R.C. § 1.42. Courts do not have authority to ignore the plain and unambiguous

language of a statute under guise of statutory interpretation. Wray v. Wymer, 601 N.E.2d 503,

509 (Ohio 1991). Consequently, courts may not delete words used or insert words not used.

Cline v. Ohio Bur. OfMotor Vehicles, 573 N.E.2d 77, 80 (Ohio 1991).

10 See Dkt. #13, page 16, ¶¶ 22-25.
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A close examination of the "savings events", enumerated in R.C. § 5301.56(C)(i)-(vi)

(amended 2006) reveals the Non Moving Parties' assertion that an executed oil and gas lease

constitutes a "title transaction" is without merit. Specifically, R.C. § 5301.56(C)(ii) (amended

2006) states that the mineral interest fails to automatically vest to the surface estate where:

"[T]here has been actual production or withdrawal of minerals by the holder from the
lands, from the lands covered by a lease to which the mineral interest is subject, or,
in the case of oil and gas, from lands pooled, unitized, or included in unit operations,
under sections 1509.26 to 1509.28 of the revised code, in which the mineral interest is
participating, provided that the instrument or order creating or providing for the pooling
or unitization of oil or gas interests has been filed or recorded in the.office of the county
recorder of the county in which the lands that are subject to the pooling or unitization are
located." (emphasis added).

If a an executed oil and gas lease constitutes a "title transaction" under R.C. § 5301.56(C)(i), and

thus, is enough to preclude the mineral interest from automatically vesting in the surface estate

under R.C. § 5301.56(C)(i), then the "actual production or withdrawal of minerals ... from the

lands covered by a lease to which the mineral interest is subject" contained within R.C. §

5301.56(C)(ii) is rendered superfluous. See State ex rel. Carna v. Teays Valley Local Sch. Dist.

Bd. Of Edn., 967 N.E.2d 193, 198 (Ohio 2012) (citing State ex rel. Myers v. Spencer Twp. Rural

School Dist. Bd. Of Edn., 116 N.E. 516, 517 (Ohio 1917) (holding: "No part [of the statute]

should be treated as superfluous unless it is manifestly required, and the court should avoid that

construction which renders a provision meaningless or inoperative.")) If an executed oil and gas

lease was enough to prevent the mineral interest from automatically vesting in the surface estate

under the Act, then whether there was "actual production or withdrawal" is irrelevant because

the lease itself would operate to prevent automatic vesting. That is not the case, however.

Rather, only if there is "actual production or withdrawal of minerals ... from lands covered by a

lease..." does the mineral interest fail to automatically vest in the surface estate.

00521037-2 / 22318.00-0001 12

Appendix 129



Case: 2:12-cv-00916-MHW-TPK Doc #: 38-1 Filed: 03/11/13 Page: 13 of 23 PAGir.lD #: 506

Significantly, the legislature chose to incorporate into the Act "actual production or

withdrawal of minerals. .. from the lands covered by a lease to which the mineral interest is

subject" as a "savings event" precluding automatic vesting. R.C. § 5301.56(C)(ii) (amended

2006). Therefore, any conclusion that an executed lease covering the subject mineral interest

also constitutes a "savings event" is nonsensical. See State ex rel. Carna, at 484 (citing State ex

rel. Saltsman v. Burton, 95 N.E.2d 377 (Ohio 1950) (holding: "Statutes must be construed ... to

operate sensibly and not to accomplish foolish results.")). The plain language of the Act

demonstrates that an executed oil and gas lease does not constitute a "title transaction" under the

Act. Any other conclusion would require this Court to ignore the language contained within

R.C. § 5301.56(C)(ii) and disregard longstanding principles of statutory construction.

Consequently, this Court should fmd that under well-established Ohio case law as well as

under the plain language of the Act, an executed oil and gas lease does not constitute a "title

transaction," and therefore, does not preclude the mineral interest from automatically vesting in

the surface estate.11

ii. Recitation of Reservation Language within Deeds does not
satisfy' the requirement that the minerals must be the "Subject of
a Title Transaction. "

a. The subject of a deed is limited to that property which is
owned by the grantor.

In 1958, Powhatan, North American's predecessor-in-interest, transferred the Real Estate

to Clarence and Anna Belle Sedoris, via warranty deed ("1958 Deed"). In doing so, Powhatan

reserved "all oil., gas, and other minerals" from the conveyance. See Exhibit 2 at Exhibit B. As a

result, subsequent deeds within the chain of title recite this reservation language. The Non

11 Plaintiffs also will likely argue that the assignment of the 19841ease (Exhibit 2 at Exhibit K) constitutes a "title
transaction" for purposes of the Act. As demonstrated in section III.D.1 of this Motion for Summary Judgment, an
executed oil and gas lease does not constitute a "title transaction" under the Act. Therefore, an assigmnent of an
executed oil and gas lease does not constitute a "title transaction" under the Act.
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Moving Parties will likely argue that deeds containing these recitals constitute "title transactions"

for purposes of the Act, thus precluding the Mineral Interest from automatically vesting in the

surface estate.

Any assertion that the Mineral Interest was the subject of a "title transaction" because

reservation language from the 1958 Deed was recited therein is incorrect and easily dismissed

after an examination of the deeds containing this recitation language (hereinafter collectively

referred to as "Landowner Deeds"). See Exhibit 1 at Exhibits E and F and Exhibit 2 at Exhibit

G.

This Court should disregard any argument proffered by the Non Moving Parties that the

mere recital of Reservation language in deeds occurring after 1958, and to which North

American, the former Reservation holder, was not a party, constitutes a "title transaction" to

which the mineral interest was subject. First, the subject of the Landowner Deeds was limited to

that which was owned by the grantors at that time, i.e., the surface estate. Second, because North

American was not a party to the Landowner Deeds, any "attempted" reservation would be void

and of no legal effect. Third, the 1984 Deed and 1989 Deed specifically state the conveyance is

"subject to" the Reservation, which connotes a limitation of grantor's warranty and does not

create a reservation of rights in favor of North American. Consequently, this Court should fmd

that the mineral interest was not the subject of a "title transaction" under R.C. § 5301.56(C)(i)

(amended 2006).

At the time the Landowner Deeds were executed and recorded, the conveying party did

not own the mineral interest, which until March 23, 1992, was still owned by North American. It

is axiomatic that something that is not owned by a conveying party cannot be the subject of a

conveyance by that party. (See Burkey v. Canal Winchester Bank, 20 Ohio Law Abs. 656, 661
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(Ohio Ct. App. 1935) (holding: that which is conveyed by deed operates to transfer whatever

interest the grantor had a the time of conveyance); see also Stine v. Nw. Ohio Realty Co., No. 8-

86-24, 1989 WL 29214, 3 (Ohio Ct. App. March 16, 1989) (holding: grantor of property may not

convey more than that which he owns via deed) (citing Ohio Jur. 3d (1982) Deeds § 183)). The

subject of the Landowner Deeds was the surface estate only because the surface estate was all

that was owned by the grantors at the time of conveyance. Recitation of the Reservation

language within the Landowner Deeds does not magically transform the subject matter of these

deeds into a conveyance, the subject of which, also includes the mineral interest. Accepting such

a proposition would undermine the entire purpose of the Act which is to promote development of

Ohio's natural resources. Third parties' inclusion of reservation language in subsequent deeds is

done simply to limit the applicable warranty in the deed and avoid warrantying title to the

minerals. These references do not constitute use by the original reserving party and do not aid in

locating the identity of the mineral owner. Thus, this interpretation does not serve the purpose of

promoting development of natural resources.

Finally, unlike the Marketable Title Act12, the legislature chose to include the words

"subject of' a title transaction in the Act, and thus a mere title transaction alone is insufficient to

constitute a savings event. O.R.C. 5301.49 (A) precludes operation of the Marketable Title Act's

extinguishment of an interest if ". .. specific identification be made therein of a recorded title

transaction which creates such easement, use restriction, or other interest..." Thus, unlike the

Marketable Title Act, the Act does not allow a party to rely upon an identification of the

transaction. Rather the minerals must be the subject of the title transaction. This difference is

directly tied to the different purposes of the acts, i.e., the Marketable Title Act is designed to
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reduce the number of years of a title search to convey marketable title, while the Act was created

to promote development and use of Ohio's natural resources.

b. A reservation in favor of a third person is void.

Even if a mere recitation of the Reservation language qualified as an independent

reservation, such reservation would be void. An exception or reservation in favor of a third

person, who is not a party to a deed, is void. Kirk v. Conrad, 9 Ohio Law Abs. 717, 718 (Ohio

Ct. App. 1931); see also Cincinnati v. Newell, 7 Oh St. 37 (Ohio 1857); see also Yeager v.

Tunney, 86 N.E. 657 (Ohio 1908). If something is "void," it is "of no legal effect; null."

BLACK'S LAW DICTIONARY 1604 (8th Ed. 2007). Therefore, any assertion that the

recitation of the Reservation language contained within subsequent deeds to which North

American was not a party constitutes an independent reservation, and thus, a title transaction is

in contravention of longstanding, well-established case law. Any such reservation would be void

because North American was not a party to the Landowner Deeds, and therefore, would have no

legal effect.

c. "Subject to" language contained within deeds serves solely
to limit the applicable warranty and does not constitute a
reservation.

In addition to the 1984 Deed and 1989 Deed containing mere recitals of the Reservation

language, both deeds also contain the phrase "subject to" preceding the recitation. See Exhibit 1

at Exhibit F and Exhibit 2 at Exhibit G. In a typical warranty deed the grantor warrants that he is

the owner of the conveyed estate, that said estate is free of encumbrances, and that he will defend

all claims to the title in the future. R.C. § 5302.05. The recitaion of a mineral reservation in the

"subject to" clause relates to the grantor's warranty of title. Stracka v. Peterson, 377 N.W.2d

580 (N.D. 1985). In this way, a grantor limits his obligation to defend against certain items

contained within the chain of title. See id.; see also Kohlbrand v. Ranieri, 159 Ohio App.3d 140,
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823 N.E.2d 76 (1st Dist. 2005). Thus, the words "subject to" are interpreted to "mean `limited

by,' or `subservient or subordinate to' and connote a limitation on a grantor's warranty rather

than a reservation of rights." See Wendt, et aL, v. Dickerson, et.al., Tuscarawas County Court of

Common Pleas Case No. 2012 CV 02 0315 (Exhibit 4). Therefore, any assertion by Plaintiffs

that the 1984 Deed or 1989 Deed constitute a "title transaction" of which the Mineral Interest

was subject is without the support of law and inapposite to findings made by the Tuscarawas

County Court of Common Pleas in Wendt v. Dickerson, Case No. 2012 CV 02 0135.

D. If an Executed Oi1 and Gas Lease is Determined to Constitute a Title Transaction under
the Act, the Mineral Interest still Vested in the Surface Estate No Later Than April 12,
2005.

Should this Court determine that an executed oil and gas lease, and any assignment

thereof, satisfied the requirement that the minerals be the "subject of a title transaction" pursuant

to R.C. § 5301.56(C)(i), the mineral interest still automatically vested with the surface estate on

April 12, 2005. North American entered into an oil and gas lease on January 16, 1984 with C.E.

Beck. See Exhibit 2 at Exhibit K. This lease was then assigned on April 11, 1985 to Carless

Resources, Inc. See Exhibit 2 at Exhibit L. Therefore, assuming for argument's sake that an

executed oil and gas lease, and any assignment thereof, constitute "title transactions" for

purposes of the Act, because no "savings events" occurred between April 11, 1985 and April 11,

2005, the Mineral Interest automatically vested to the surface estate under the Act on April 12,

2005.13 See Exhibit 1 at ¶ 22; Exhibit 2 at ¶ 25; and Exhibit 3 at ¶ 19.

The Act was in effect from March 22, 1992 through June 29, 2006. Therefore, the

twenty-year period in which no "savings events" may occur can start no earlier than March 22,

1972 and no later than June 29, 1986. If, however, the last "savings event" occurred on April 11,

13
See D(1)(ii) supra concerning any argument that a deed recorded after April 11, 1985 which recites the

Reservation language constitutes a "title transaction" under the Act.

00521037-2 / 22318.00-0001 17

Appendix 134



Case: 2:12-cv-00916-MHW-TPK Doc #: 38-1 Filed: 03/11/13 Page: 18 of 23 PAGEID #: 511

1985, then pursuant to the Act, the Mineral Interest automatically vested in the surface estate on

April 12, 2005. Further, the fact that the Act was amended as of June 30, 2006 does not prevent

the Mineral Interest from automatically vesting on April 12, 2005.

A statute is presumed to be prospective in its operation unless expressly made

retrospective. R.C. § 1.48. (see also Hyle v. Porter, 882 N.E.2d 899, 902 (Ohio 2008) (holding:

statutes are to be applied prospectively only and that a statute must "clearly proclaim" its

retroactive application in order be applied retroactively.). The 2006 amended Act did not

"clearly proclaim" that it was to be applied retroactively. Therefore, any mineral interest which

automatically vested in the surface prior to June 30, 2006 was not affected by the amendment.

E. Landowners are Entitled to Summary Judgment on Count One (Declaratory
Judgment).

No "savings events" occurred between March 22, 1972 and March 22, 1992. However,

even if the Court determines that an executed oil and gas lease, and any assignment thereof,

constitutes a "title transaction" under the Act, the Mineral Interest automatically vested in the

surface estate no later than April 12, 2005. Therefore, by the Act's operation, the Mineral

Interest reunited with the surface estate on March 23, 1992 or April 12, 2005. As a result,

Landowners are entitled to judgment as a matter of law on Count One (Declaratory Judgment) of

their Counterclaim, Cross-Claim, and Third-Party. Complaint and Count II of North American's

Cross-Claim14, which is identical to Landowners' claim as embodied in Count One. Landowners

are entitled to the following judicial declarations:

14 North American also asserts a claim for Declaratory Judgment (Count One of its Cross-Claim) pursuant to the
Amended Act. See Dkt. # 29. Landowners assert that the Mineral Interest automatically vested in the Surface
Estate prior to June 29, 2006, by operation of the Act that was in existence from March 22, 1992 through June 29,
2006. The Amended Act has no bearing on this case as the Mineral Interest vested in the surface estate prior to the
amended Act coming into effect, i.e., June 30, 2006. Because the Amended Act is not applicable to this case or any
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1, Landowners are the true and rightful owners of all the oil and gas and
other mineral rights, excluding rights to coal, underlying the Real
Estate;

2. The Non Moving Parties have no interest in the oil and gas and other
mineral rights, with the exception of coal rights, underlying the Real
Estate; and

3. The oil and gas lease entered into between North American and
Mountaineer Natural Gas Company on January 28, 2009, and any
assignments thereof, are null, void ab initio, and of no legal force or
effect.

F. Landowners are Entitled to Summary on Count Two (Quiet Title).

R.C. § 5301.01 provides the following:

An action may be brought by a person in possession of real property, by himself
or tenant, against any person who claims an interest therein adverse to him, for the
purpose of determining such adverse interest. Such actions may be brought also
by a person out of possession, having, or claiming to have, an interest in
remainder or reversion in real property, against any person who claims to have an
interest therein, adverse to him, for the purpose of determining the interests of the
parties therein.

The purpose of this statute is to "conclusively determine the allocation of property interests."

Ochsenbine v. Cadiz, 853 N.E.2d 314, 317 (Ohio Ct. App. 2005) (citing Lincoln Health Care,

Inc. v. Keck, No. 2002-L-006, 2002-L-006, 2003 WL 22118380 (Ohio Ct. App. Sept. 12, 2003).

As discussed supra, title to the mineral interest reunited with the surface as early as March 23,

1992 but no later than April 12, 2005. As a result, Landowners are title owners of both the

surface estate and the Mineral Interest. There is no genuine issue of material fact as to whether

Landowners are the rightful owners of the Mineral Interest. As such, Landowners are entitled to

a judgment as a matter of law on Count Two of their Counterclaim, Cross-Claim, and Third-

Party Complaint as well as Count Two of Plaintiffs Complaint. Count I of Total E&P USA,

Inc.'s Cross-Claim, and Count Three of North American's Cross-Claim, all of which are

issues herein, Landowners respectfully request this Court grant Summary Judgment in favor of Landowners on
Count One of North American's Cross-Claim.
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identical to Landowner's claim as embodied in Count Two, and that title to the Mineral Interest

is quieted in their favor and that any claims to the contrary are extinguished.

G. Landowners are Entitled to Summary Judgment on Count Three (Slander of Title).

Landowners are entitled to summary judgment on Count Three (Slander of Title) of their

Counterclaim, Cross-Claim, and Third-Party Complaint. Slander of title is a tort brought against

anyone who falsely and maliciously defames the property, either real or personal, of another, and

thereby causes that person to suffer some special pecuniary damages or loss. Green v. Lemarr,

744 N.E.2d 212, 224 (Ohio Ct. App. 2000). The injured party must prove that "(1) there was a

publication of a slanderous statement disparaging claimant's title; (2) the statement was false; (3)

the statement was made with malice or made with reckless disregard for its falsity; and (4) the

statement caused actual or special damages." Id. In the context of slander of title, malice exists

when one acts in reckless or wanton disregard of the rights of others. Consun Food Industries,

Inc. v. Fowkes, 610 N.E.2d 463, 469 (Ohio Ct. App. 1991). One need not act with personal

hatred or ill will for the action to amount to malice. Id.

In this case, the Non Moving Parties published documents in Landowners chain of title

which contain false statements: (1) oil and gas leases and/or memorandums after the date on

which the mineral rights automatically vested in the surface estate and (2) assignments of said oil

and gas leases and/or memorandums. As the Non Moving Parties did not have rights to the

Mineral Interest when they filed these documents, the Non Moving Parties defamed

Landowners' interest in the Mineral Interest, In doing so, the Non Moving Parties were

purposely and consciously disregarding Landowners' rights. Based on the Non Moving Parties'

slanderous statements, Landowners lost the ability to obtain a fair market upfront signing bonus

payment and royalties on future oil and gas production, and have suffered actual damages.
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No genuine dispute exists as to any of the above material facts as related to this claim. As

such, Landowners are entitled to judgment as a matter of law on Count Three. The only issue

remaining to be determined is the amount of Landowners' damages.

H. Landowners are Entitled to Summary Judgment on Count Four (Injunction).

The Mineral Interest vested in the surface estate as early as March 23, 1992 and no later

than April 12, 2005. This merger is the basis to enjoin the Non Moving Parties from claiming an

interest in the Real Estate. Typically, a permanent injunction is issued after "a party has

demonstrated a right to relief under the applicable substantive law." Procter & Gamble Co. v.

Stoneham, 747 N.E.2d 268, 273 (Ohio Ct. App. 2000). Landowners submit that the Court should

issue a permanent injunction as a matter of law for the same reasons articulated above regarding

the Landowners' substantive right to quiet title. Based on the operation of the Act, Landowners

conclusively own the Mineral Interest in fee and are entitled to an injunction. Furthermore,

Chesapeake cannot operate on the Real Estate under the invalid lease between North American

and Mountaineer Natural Gas Company which was subsequently assigned to Chesapeake.

In this case, Landowners request a permanent injunction against the Non Moving Parties

as follows:

a) Enjoining Non Moving Parties from taking any action under the
invalid leases and invalid assignments, including but not limited to
production from any formation underlying the Real Estate which
contains oil, gas, liquid hydrocarbons, or any constituent thereof;

b) Enjoining Non Moving Parties from taking actions related to the
leasing or assignment of any purported lease covering the Mineral
Interest;

c) Enjoining Non Moving Parties from entering or trespassing upon the
Real Estate; and

d) Requiring the Non Moving Parties from making any future defamatory
or slanderous statements or filings concerning the Mineral Interest
including any statements or filings implying or suggesting or claiming
that the Non Moving Parties continue to have a valid interest in the
Mineral Interest.
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1. Landowners are Entitled to Summary Judgment on Count Five (Unjust Enrichment).

Landowners are entitled to summary judgment as to Count Five (Unjust Enrichment) of

their Counterclaim, Cross-Claim, and Third-Party Complaint. "To prevail on a claim for unjust

enrichment, a plaintiff must establish the following three elements: `(1) a benefit conferred by a

plaintiff upon a defendant; (2) knowledge by the defendant of the benefit; and (3) retention of the

benefit by the defendant under circumstances where it would be unjust to do so without

payment." Rogers v. Natl. City Corp., No. 91103, 2009 WL 1622382, at *5 (Ohio Ct. App. June

11, 2009) (citing Miller v. Key Bank N.A., No. 86327, 2006 WL 871621, (Ohio Ct. App. April 6,

2006).

North American did not own the Mineral Interest when it entered into the oil and gas

lease with Mountaineer Natural Gas Company in 2009 as Landowners were the rightful owners

of the Mineral Interest at that time. By taking knowing advantage of Landowners' property

right, North American and the other Non Moving Parties received consideration for entering into

the lease and for subsequent assignments thereof. Under these circumstances, it would be unjust

to allow Norkh American and the other Non Moving Parties to retain this consideration.

As a result, no genuine issue of material fact exists as to the Non Moving Parties' liability

for unjust enrichment, and Landowners are entitled to judgment as a matter of law. Only the

assessment of Landowners' damages remains for determination.

IV. CONCLUSION

Based on the foregoing, Landowners respectfully request this Court grant their Motion

for Summary Judgment.
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DATED: March 11, 2013 Respectfully submitted,

TZANGAS I PLAKAS I MANNOS I LTD.

Is/ Lee E. Plakas^.---- -----
Gary A. Corroto (0055270)
Lee E. Plakas (0008628)
Edmond J. Mack (0082906)
220 Market Avenue South
Eighth Floor
Canton, Ohio 44702
Telephone: (330) 455-6112
Facsimile: (330) 455-2108
Email: gcorroto@lawlion.com

lplakas@lawlion.com
emack@lawlion.com

Counsel for Defendants/Counterclaimants

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Defendants' Motion for Summary Judgment was filed
electronically this 11th day of March, 2013. Notice of this filing will be sent to all parties by
operation of the Court's electronic filing system. Parties may access this filing through the
Court's system.

/s/ Lee E. Plakas--------- ----.
One of the Attorneys for Defendants/Counterclaimants
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administrattve appeal from a d€cisiun by the Chief of the Division of -'),lineralResaurces
Niana.^en^c;nt in the I^epaitr^,ent of tiatural Reso^;zrces is to a body called the Ohio Oil and Gas
Commission. TneCommiss;on has fzve 15) members and the current statute provides that no
decision may t-.,e made without the concurrence of three men-ilsers. The problem is that, in
practice. it may he impcissihle to get tliree of the five Corntniss.ioners to even hear, nruch less
dcC':dt-, <t11 apptiil. 1_.c`icl: t)i a quOrtlrTl can ^tt,Ciir beCr31.3Sf, of vacancies S^n the Cf)rl3iT?lssit)?n. 1i131fss

0i:i l. oi:lmissii n:'r or b4c,i1USG' 1 (.d?ni'lit.SS',U'iel' tl:,la ;.o re^l1sZ him or 11ersell due to 4'c:it31^:i of

11 a cuort:m of Commissioners cannot he «ss,°.r;Yblc^d, or tl 1te,rotes
ts stallud indetinitelv.

A similar problem exists withiti our Courts and is addressed by appointirtg visiting
judges. H.B. ?8$ appliesttte satne teci-tniclue by permitting the Chair of theOit and Gas
Comn,7ssic>n to appoint visiting Coi-nrnissi:oners froizi tEiept>ol of met-nbers whomalce up the oil
atzd gas Te:ch;tit;al Advisory Council. The Technical Advisory Council metnbei- go ttirout-yh the
same scrPeninh ilr,d appointn7ent prt}cess as tiie Oil and Gas Commissioners arld ilave oil atld g4s
iYaicr enc.e and technical :ltiills. Tli>..rs, drawingtetrxpo:rat-_y rnernbers f'or the O:1and Gaz
Co;T;.;-.i:isic}Ti'rorn the Tec1,t:ica: Advisory Cvttncil will =est tile Cc}rnrr,issio;l v, ith tne s"rne si`itl
c:t as ;13c Co:r!r3i.sstan-s i-eguiar rxiemburs and wili ai1o\.v the Commission to proceed to deccii~

a,) petilsvv hich are now stalle.d.

In c.lc^sir^^,1hear concenrs about the availability and: cost price of energy. GiNen the
Uhio's national preeminence in manufacturing aiid its fOtir mOnthheating seasnn, it is r;ot
surprisrne, that 4hio ranks within the top ten states for ur^^:.r ^consur.iption. WI-iat is les.s well
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known is that Ohio is also amang the top ten states for nati-zral aas and oil production_ In fact,
almost 15% of the natural gas L^urned in Ql^io's homes and facf^^ries is pzouceii locally. House
Bill 29$ is a smali step towards imp,oving local production by sta-e3rnline existing pragrarn and
regulations to make, t}tem more eft'icient. It is step tivorth taking.

The t)iiio State Bar Association has played an integral role in draftirig and reviewing this
legislation and supports it. I.ask for vour support to pass this bill too. Cbaiz-znan Hagan an.d
members of the committee, I thank you for your time and n wouid be happy to answer your
questions at this time.

:3
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2f^^^'`^'^^..,^ .

SB 223 FLOOR SPEECH

Sen^^^ Bill 223 also know as the Dcrrr^ar:t ^^^.r^e;°ala^

Act Is Iecisi^tor needed as a u=applemer°t to the Ohio

Marketable Title Act^ Iri nman^^ instances, ownership of

mfne;-ai rights ^^,'@ve been se^aNated from surface ow.iership-0

As time goes by the wnereabauts c{^ ^^^e Peopie owning those

interests is often i; st and the mineral rights are l;.:Mt

E ^ an ^ A'. lf ^^ i td 3 . . .^ ^ ^* .{^
^ ^ ^^ ^. . ' . . . . .

" ^ no one snowing an y dnl.er^̂,^^ .l`^ f.^emc

A Dormant Mir^erals Acvt is irE pIace angal ifarniaa

ill;nois, irdsanat Miuhigan, Min=EesOta, Nebraska, North

Caro1 ina, Ncrth ^^^^ taz Oregon, Perr^sy;vaniar Soutr, Dakota;

Tennessee, Virginia, Washington and Wisconsin, The Dormant
. ^.^.^. ^... ^...^.. .^ .^. . ...^.^. ..^ ^..^^. ..^...^.^.. ^...

.. .. . . .. . .. .. ... ..... . ... .. .... ... . ....

Minera;s Act protects the mineral right owner by giviYig Mhe

owner 20 yea,'>~ to .r^arifest an in'te3L^^ and to renew an

ah^er^nt inmaintaining the mineral rights,
...^.... . ..... . ...... ...... ... ^ ^..^. . . .^.^... ^ .^..... ..

...^ . ....^.^ . .^.^. ..^.. ^....... .... ... .^. ^. .^.^.

.^. ......^. .^.^. .^.^.^^. ... ... ... .. ... ... .

^ ^.^. ^ ... ^... ^ ^.. ^.^..... .. ... . ^
( ........... ....... ^ .. .... . ..

. ... ... ... . ...... .. .. ... .. ,
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Page 2

An owner can maintain his rights by:

1) transferring the fnterst to another party and

reca rdi ng the trarsa;cti on,

2) leasing the mineral interests and recording the

lease,

3) securIng a dri l l ing nermmit and recording the

drilling permit,

4) maintaining production af•minerals on the propertyD

5) usfng the mineral interests as a 98s storage area,

and

6) declaring h i s i nte res.t every 20 yea rs if none of

the vther actIvities have taken p1ace,

The bill would clear ue many situations where tracing

the mineral rights i:s fmpossible. The enactme.nt of the

Iegislation wi 1I encourage the development vf minerals In
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.^;

Ohfo which 'have been previously ignored due to defeets in

title, The development of minerals would lead to severance

tax revenues and enhance the econamy of areas of the state

which mav have no other source Qf revenue Praductien.

The proponents believe that comDanfes engaged in the

development of minerals as well as ow'ners of property

subJect' to title defects not cured by the Marketable Title

AWt would benefit from tfte enactment of the prnposed dormant

minerals statute,

Therefore, ifi would be e:asier to lease mineral rights

where owners have' left the scene. and cannot be located.

It would assist atte.rneys in searchi-ng titles and securln

clear titles after a period of timer The bill would give

at l.east three Yea..rs for a mineral right owner to declare

his interest in tfie event 20 years has passed since there

^as any acti.ue interest In the mineral rigbt.
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The bill 'issu^^orted by the Ohio Farm Bureaue't."Xe

the Natural Resources Committee 44the Bar Assactatzon,
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IN ^^^ ^^^^^RT ^^^ ^^PAPNIGN P-T,E'4dS
C111:d14)4vNcoe< oiliQ

BENJAMIN P. TAYLOR et a1,,
na SEP 16 pil 1 ^2

Plain.tiffs, Case Na. 11 C^ ^ ^I 1^^^
^^^i

^S. ORDER ^DO

DONALD L. CROSBY, et al';,

Defendorits.

w-^- ------ .^,...... _^._ .....^ ......._......._..^..^.^. -- -

This matter having comefln before this Court upon Defendants Donald L. Crosby,

Tammy Crosby, Richard Crosby and Janis Crasby's(Crnsby's) Motion ForSummary

, Judsment filed with this Court on November 27, 2t?12; PIaintl#fs Cross Motion on

D-...: ber 28} 2Q 12, Defendant PC Exploration and XTO Energy, lnfe;'^ (y,^TO's) Cro.ss

Motion For Summary Judgment and memarandncn Contra ft1ed Januar,y 11, 2013 and

I3efendant Crosby's Memorarsdum Ira Opposition filed January 16, 2fl13r After having

considered the same, this Court finds the following,

I `F^

Benjamin Belt (13eIt) previously owned 1138.708 acres in Richland Township,

Belmont Cownty, Ohio which is the subject affhis action, In 1971, Belt transferredtbe

prOperty in question to Eli and Virginia Bell (collectively, t.he Bells). (the 1971

Transactffan). Belt reserved "an Linditi ided one half interest in and to Wl oil and gas in and

underlying the" stabject proporty. Mr. Belt leastd the oi1 and gas to United Pe#rcaleirm

Corporation on Jatfy 10, 1975. On July 5, 1979, tbe Bells conveyed their entire interest to:
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Donald ona3 Richard Crosby (who, together Nvith #hc;ir spouses, are the Crosby

Defendants), subject to Belt's "undivided ojio hat^ inttrsst in and to all os.l and gas: in and

underlying thox'subject pcca^.^erty. (the 1979'Ikanwtion). From 1919 to the pr^^ent,

.Donald ^^^d Richard Crostayhave been ilao owners of tlag surface rights. Mr. Belt died on

January 8, 1993. Hls estatevm not prabatecl urstil May, 2011 at v^hleh time Helt's

lziterest in the psteel iwas transferred via probate.

On October 29, 2007, the Crosby Defendants leased the mineral rights in the

subject prop" to Reserve Exploratlan Company (Reserve). Reserve assigned their

interest in the tem to Petroleum Cotparation on May 15, 2008.

Ohio,RuteofCivil Procedure Ru^e 55 provides that samna.^^^dgmpntis

warranted when "it ^ppew from the evidence or stipulation, nd only fmm #^^: evi4nce

or stipulation, that reasonable minds c4n corne, to bul one conclusion and that wnc1us1on

is adverse to the party apanst whorn the nintaon for gummmy,^udgmen.t is made, that

partybeingent€tted to have the evkdence or stipulation construed most strongly ln the

party's favnr.P$ Ohio Rule of Civil Procedure 56(c).

Pursuant to 1^MR1Lv. ^ean M&ted Inc,, 50 Ohio St. 2d 3 17, 327, 364 ME 2d

207, 274,(I97'1) surn^aty,jaadgrr^ent ls appropriate When the tn^ving party demonstrates

that (l) no genuine issues of material fact^main to be litigated; (2) the moving party is

entitled to judgment as a matter of law; -and (3) reasonable iniud^ can come to but one

conclusion that-is adverse tp the party agsiw whom the motion as made,
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^^"iY^^YmR$ T''j s yg ^.
Ac.A.^./vS. ,S .

On October 19,2011 the PIainti^s -heroln #iled thepresent action consis^^g of

six claimrns,

^ount 0rie Dwl^ratory Judgment to declare the iease letweera the Crosby:

Defendants and Reser^e miI and vo1d.

Q=Lwo Declaratory Judgment thatSection 5301,56 (E)requlres ^ortiftec€

mail service to declare mineral rights abandoned.

Conat T&^^ Declaratory Judgment that Section 5301.56, the abandonment

fttute, ^^ ^^constituttonalo

^^,..:oot Fgur Slander of Title by record€ng documents in Belmont County and not

affording the allegedly required notice provided ir. Section 530.1<56<

!^Ouftt FiN- . PIa€nf1ffs i^^^^ ^^ accounting of the "rentals and r^^alta^s paa&I to

the- Cm^^y DefendaQ^^..

Q Pt Slx Iriju^^tive Relief to preclude the implementation of thet^^^^ and

removi ` of oil and ^a&

.9N T` P 0 S J ^'^0

The Defendants argue that the lease iet^^^en Defendants Crosby and Reserve asa

valid lease in that the Plainfiffs possess no interest in the oil and gas in question. For that

reasot^ it is the Defendant's position that the Ptaintiffs have na claim for Slander of Title,
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A ui;rfflar : szmle was en^^^ted €t. }n6ana and provi^.^e^.^ Cor a t:yo ^aear

^.x°f^ve ^.^;riod, '^ha^ ^y-t ^ve^ .:^.^he:^. by t^^€: s-d S°:^tes S;a;^r4^s^.. w^..u.-^ ::^'s¢^a€ o }

^! ^^^`, 45^ US 516 (' a9u^). AnFe^^t^^° it ^^>^^ ^;^td t^,^t 'a^^ •r^ °^ras o-

and accounting of ttie "^rontals aiid rovaltid^ paid" nor i^-zja^a^cti^v^^ Relief,

The De^`e^,^u^^nts ^,^^^-ier ^:rg^s^ that they have complied i^th the sQ^ i^:e

req^.r^;^^^e^;Es of ^^^C Section 5:^01.56(^;) anta that t1ie ab€^ndo^w^^v si;^€^ut^ i^

C;^^^ stitu^r.^nal,

^ ^^ 1.^._..^.?!. ,r^ s 9 ,/ ,

'I:^^:e O`^^r^ Dormant ^^r^e^^f Act was enacted original :.smi oh. ^^%^a;^;;:^ '''2,

.Se gisit or lose it:.^^at^€^. `"^^ -i1989, The act 1ias 15uerl ^^^;^ ^^ a iu

'^€?e^^ e{? to bal^rica the ix .e.estM of pic;^pe^i €^v,^^ers aii€^ .^:^ ^;^omp,:ii^ng p^.ibta^, tnt:^^^st

i^ drilling, producing }ir^€^ m:^rY:utirF^ the ^^ii^r^,l of sta^^: Dcx^^.^.t and

^.i'andf^I3.`^.': ^;ac^3.t'Ya^. ^12^;^rek^:s 1^%i'^"e'^`1ewt ^ ^^ of r^o ,.I,;^^?xit to ^^'zN :^^^.te, 's"^"^31e m^^kil?€^ use

of the stat^"s mineral ^^^^=u:^.4s was for fli^ pu^.^x^: go(,,

In or^ltwr tci -°r'.^+̀,`^"...',.^..^^'i bh:d reirs,"^3^ia^,4Y'^ ^+E,LG;^it ^^x th^.̀ f^.^iYC.. tIt^rfo[a"lfari¢Ig iah gu.agv ^ra:s

;ns; ^ed at 501 , 56i BO'y^:

(2; A :^%1ne^`i^.l €s'.^F.^usa Nsi^^i not be G:bc^`s^d^ii3^.d .::';^.C^.° d4v"sW#^3N ^Bj ^,; ^ } or̂:ts^ .
su,;#^1,.. .,.I:rttl1 th3^a Y^.ar^ >ro:n °^^e e^'^ct{^'^ d^x:; of ilias fi^;r^^^i^^^€.

The c?;i a^d gas oY^^^erx'^:^:'^.^F^ 5^e:^ g^i^Cii ^ yl;ars t;a meet ^r^:: ^^i tlle

gi

--^ . . ..._-^.^^__.5 s . . . . . .. . . . . . . . . . `. . . . . .... .
. . .ti. . s. . ".. . . . ..^ ..t ^. : ^r f+if t :ic^ ^... . . . . . . . . .

for a ^m,,:rul z:item-^t mvner to m;etve individual i>;,n^^^ that ti53

Based ti^.7ori . ^^t^u this Cou.^ finds the 1989 Oh'o D€^^^nar^l Mineral Ac: 4o bT
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constitutionai.

s9 (jit(^^ DORi."^Ux.">_3 CT

The Ohio DormW Knoml Act ta been characterized as a "ase it or lose W

statuteo In order to preserv^ one's intercst in a ^^ver^ minera1 right one must meet tbe,

requir^^enta of ORC 5301.56< T^ accordance with (BXt ) the mineral interest held by any

person, other than th^ owner of the saufhce, shall be ^eernei abandoned vkz^^ vested irz't'h^

owner of the surhcc unIcsse the interest is incoat or the interest is held by the

^^^^mmenta ORC W 1.56 also provides protection if wift the preceding 20 years the

mine'rat interost ha^ been the subject ot'a title transaction, thore has been actual

produotion or withdrawal of the minerals, undcr$round gas storage has taken placcs a

drilling or mining permit has been issued, ^^laim to preserve the interest has been filed,

or ^separately listed tax parcei h.as been created for th^ mineral interest.

In the case at bar the only p6r€ion ^^ORC 53fl1>56 that is aPpl^cabI,e herein deals

with whether the property in questicin has been the s*ect of a title transaction, Applying

the -requiretaents of the 1999 Ohio Dormant.Mineral Act, we must first took to the years

1992 back to 1969. The act provides for a 20 year look back peraod,fromMarch 22, 1999,

but a1so allows for a ftee year grace period to March 22,1392,

`I'hePtaWi€fs argue that the 1989 Act is a static 20 years plus the gTa.^e period.

The Dcfer^^^ take the position that the look back period is a rotling 20 yeas.. The

Ptainftffs mIy oii _Rf4dol f YU-ayrrtan, 94 CA 114, 5' Dgstrictf Licking County ; 19951n

Riddell was presented with the question of whether a 1965 deed =orded in 1 173
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qualified as a t€tle trarisaction. Ay`rolling look back period" was not an issue.

ORC 5301.56 (DX 1) proVideae

A mineral €:lte^^^est niay be preserved indefii€ileiy frorn being deemed abandoned
under €livisi^^ (^)4"'t ) oi`tbi3 section by the occurrence oo an.}> oftbe clrcumstances
described in division (13)(1)(C) oi`this scction, inclucl:ng, bt€t not limite-sl foy sngcesli^`^.o
Lilin oi elahns tf) -Prmrve min°rai ir°erests undeT divnsion (C) oi`this section.

A statio 20 year icok back period would have no need for a pravisio-n providing

for indcf'mite preservation of mitieral interests thr^ugh successive filings of presmatican

clairns, Bascd upon the sarne, this Court finds the 1999 Ohio DcrnantMneral Act to

provide for a "rolliug look back per3p&

^.^ ^ } ^ z'^^^'*.^.^,`^`f^'^

.ln the case at bar, there are thme txansacttons cfworthy note. One is the 1971

Transaction wb.erein Benjamln Belt transferred the surface herein and reserved one ba1f

of the oil and gasaTh$s transfer qualiiied as a Savirags, Event and protected the Belt

mineral inierest fbr 20 years and additionally under Marcb. 2^, 1992 including the girace

period.

A second transaction occurred in 1979 when the Belts conveyed their entire

interest in the property in question to the Defendant Crosbys. The 1979 Transaction

provided for the reservativn of-Belt's "undivided onc half interest in and to all oil and gas

in and underlying the" subject laro^rt.y, This Court does not Tind the oil and gas berein to

be Lhg subject afthas title transaction as reqtiired by ORC 5301(B)(1)(C). The subject of
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the transaction is that which is cozivo fed, being the surface and the unreserved rs^e half

^^land gas that was trpsferredk The c-ux of the Ohio Dormwit Minera1 Act is that it is a

"u.so it or1ose ir,' statute. To twsfer the surface and one Uf thh oil and gas wastotafly

%ithin the co.nt^^ of tht BeIls in 1979.. Their transaction wi th t^^ ^efen^ant Crosbys;

c^.̂ utd ^an.b^en by quitclaitn: deed witls no s^entaon of the Delt reservation. The fact that

it was mentioned does not make it the subject of the ti^^^ trarsaction and in.n€^ ^^^ ^^^^W.s

proof ofMr: Belt. "usine ihe oil and..^^^ in ^uestiean.Be that as it mayz t^^ ^9e7g

Transaction wouldbave only protected the n*itteral interest until 1999 by `Use ofth;e 20

year rolling look back application.

Mr. Belt's 1975 lease to Unitod Petroleum qualifies as a title transaction and

presertred, ft manerat interest for W. Belt until 1995.

Furm.ant to th^ 1989 version of :ORC 5301.56, as of 1995 the oil atid gas intercst. ,

held by Mr. Belt was deemed abandoned and vested in th-p owner o.l'the surf°acc. As to

ORC 5301.56 effective June 30x 2006, any disoussions regarding the sarne are moot zn.

that any ^^l and gas interest of Mr. ^^^t and theP1aintaffs had been abandoned and vested

in the Defendants prior to that date. See Wondt y, Dickersgps Ta^^^^^^^^ ^oi4nty CAPt

Case No, 2012 CV 020135, 2/21/2013, r Y. Noon Noble County CP. Case No;

212-OQ98g ^atch 20R 2013,

'Wherefore, a^#er having Qonsidered the Motions fisr-Summaryr Judgment and after

construing the evidence most strongly in favor of the panmovin,g parti.es and having
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^etemined that there is no g^^^ine isstie as to any material fact and further that

reasonable mknds can come to but one conclusion and fimhor that there as. no just reason

for deIay, this Co^r^ grants ^ ^ sumrrflary Judgment 0^ion f Defendant^ Cr ,hyg Cross

Motions o.€^^^^^^^t PC, ExpIoration, Jnca and XTC) Energy, Inc, and denies ^^aintiff s

Cross Motion For Sumtx^ary Judgm"t. Plaintifrs Complaint is hereby dismi$sedo Costs

to tI^^ ^^laintiffs, This is a final appealable order: 11` IS So

^

ud^;: ^^^^on D. Lewiisf iro
Sffi'm^.^ by Assignment

W.T"MIN T`LLmaF ( #) DAYS. OF ENTERING ^^ ^^^^ FTU:7ON `^^
^OURNA^,p THE -.!XRK SHALL. SERVE NOTT^E OF TIES J^G,'^^xzNT AND ITS
DATE OF 121`^`FRY UPON ALL PARTIES NOT IN i'JEFAULT ^^R.^AJLURE To
APPEAR^ ^^RVTC^ SHALL BE MADE INf A MAI^̂ ^^^ PRESCx^^^ IN CIVIL
RULE ^ (131 ANO SKALL BE'NO"lED IN '^]E Ap'E,,'^^CJ;z ^€.̂ ?CXET, CIVIL
RULE 58.
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lN I'D 3y_ C,{..'-t'f,^T 0 F C 01N I i0v 10 N I't :! A a
('01 "INTY, V"1I0

GE7^^RAL DIVIStON

CHARLES J. SCHSCI-1T, e; aa.

l'laiiltiffs CASE NO. t'VI t 2012-(ttJ1(7

V.

I3EU17v'AY LAND ANI) MINERALS
Ct)IvIPANX, et a.l,

ENTRY

Defendants

'I"h.is matter having come on before this Court upon Defendant I.3edu•ay Land and

Minerals Company's Motion For Suminary:ludgrne.nt filed .lanuary 2, 2014, Defealdant

Eric Petroleum Corporation's Motion For Summary ludgmeYit filcd January 3, 2014,

Defendant Chesapeake Exploration, I,.I^^.C.'s Motion For Partial Summary Judgment

filed January 3; 2014 and I'laintiff Charles J. Schucht, et a1's Nlotion For Summary

Judgrrient filed March 12, 2014. Responses aild Replies were thereafter filed by all

parties.

sT 4eb ^E", 1_;^^' ^:.^^̂ .^^,^:''PS

The Plaintiffs herein acquired title to ttic surface rights in the parcels in question

vn April '?, 201 3 by way of a deed to Charles J. Schucht and Wilma L. Schucht, Trustees

of the Schucht Farrtily Trust >`..1/A.. Said deed was iecorded at Volurrte 207, Page 1138 of

the I larrison County Records, This deed was comprised of two separate parcels at issue

herein being 260.2665 acres previously transferred at Volume 10, Page 504 and 266.522

acres previously transfvrred at Volume 2 1,1'a;ge 451_ The total acreage owned by the
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Plaintiffs is approximately 526.7885 in Shortereek Township, Harrison County, Ohio.

The Defendant Bedway Land and Minerals Coinpany (Bedway) received a 7/8

interest in the mineral rights herein, including coal, oil and gas by way of a Quitclaim

Deed. The deed regarding the parcel in question was filed December 18, 1984 with

William W. Wehr and Mary Ann Wehr as the grantors. Prior to the 1984 Quitclaim Deed,

while Willaim W. Wehr and Mary Ann Wehr owned the minerals, a memorandurn of

lease with a three year primary term was filed by K.S.T. Oil & Gas Co. Inc. The same

being filed on May 25, 1983 and recorded at Lease Book 179, Page 359. Said

memorandum leased approximately 1383.953 acres (including the Mineral Estate

herein).

On December 28, 1989 K. S.T. filed a Release of its interest in the Oil and Gas

Lease with said Release recorded at Lease Book 75, Page 152. On June 16, 2005 at

Official Record 160, Page 2912, Defendant Bedway filed an oil and gas lease with

Mason Dixon Energy, Inc. which covered the Mineral Estate herein. Thereafter, Mason

Dixon Energy, LLC, successor in interest to the Lessee Mason Dixon Energy, Inc.,

assigned its interest in the lease to Burlington Resources Oil & Gas Company L

P.(Burlington Resources) at Official Record Book 21, Page 451. Burlington Resources

assigned their interest to Defendant Eric Petroleum on October 1, 2007 who then signed

a partial assignment to Ohio Buckeye Energy L.L. C. on July 15, 2010 at Official Record

Book 183, Page 2737. On December 22, 2011 Defendant Chesapeake obtained Ohio

Buckeye's interest by way of a merger.

Consequently, Plaintiffs own the surface herein and claim the severed minerals

pursuant to the 1989 version of'the Ohio Dormant Mineral Act. The Defendant Bedway
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claims a 7/8 interest in the minerals and Defendants Eric Petroleum and Chesapeake

Exploration claim interests by way of an oil and gas lease and subsequent assignments.

SIv1MMAR'Y X:iDOMENT S'I'ANDARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio Rule of Civil Procedure 56 (c).

Pursuant to Temple v. Wean United Inc., 50 Ob.io St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judginent is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

TIIiE ^ OI^TS f^TU I^OI4 ^ ^ t^T ^' O^^ IIE 19^89 O^I<O I30RMANT MENERAI... ACT

The Ohio Dormant Mineral Act was enacted in its original form on March 22,

1989. The act has been characterized as a "use it or lose it" statute. The Ohio Legislature

attempted to balance the interests of property owners and the compelling public interest

in drilling, producing and marketing the mineral interests of this state. Dormant and
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abandoned mineral interests were viewed as of no benefit to the state, while making use

of the state's mineral resources was for the public good.

In order to negate the retroactive effect of the Act, the following language was

inserted at 5301.56(B)(2).

(2) A mineral interest shall not be abandoned under division (B)(1) of this
section...... until three years from the effective date of this section.

The oil and gas owners thereby were given 3 years to meet one of the "Savings

Events" provisions. A similar statute was enacted in Indiana and provided for a two year

grace period. This act was upheld by the United States Supreme Court in Texaco Inc. v.

Short, 454 US 516 (1982). In Texaco, it was held that, "There was no constitutional right

for a mineral interest owner to receive individual notice that his rights will expire."

Based upon Tex.aco, this Court finds the 1989 Ohio Dormant Mineral Act to be

constitutional.

1989 OIRO DORMANT MI^ERAL ACT V0 2006

OHIO BO'RA'fANT MINERAL ACT

The Defendants argue that the 2006 version of the Ohio Dormant Mineral Act

supersedes the 1989 version, and in effect eliminates the need to analyze the facts herein

in relation to the earlier version. The 1989 version states that unless one of the Savings

Events have been met within the 20 year look back period, the oil and gas shall be

deemed abandoned and vested in the owner of the surface. Revised Code 1.58 (A)(1) and

(2) provide that "[tlhe reenactment, amendment, or repeal. of a statute does not, except as
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provided in division (B) of this section: (1) Affect the prior operation of the statute for

any prior action taken thereunder, or (2) Affect any validation, cure, right, privilege,

obligation, or liability previously acquired, accrued, accorded, or incurred thereunder..."

A change in the law that deals with substantive rights does not affect such rights even

though no action or proceeding has been commenced, unless the amending or repealing

act expressly provides that the rights are affected. O'Mara v. Alberto-Culver Co., 6 Ohio

Misc. 132, 133, 215 N.E. 2d 735 (Ohio Com. Pl. 1966). "A vested right can be created by

common law or statute and is generally understood to be the power to lawfully do certain

actions or possess certain things: in essence, it is a property right." State ex rel. Jordan v.

Indus. Comm. 120 Ohio St. 3d 412, 413, 900 N.E. 2d 150 (2008) quoting Washinaton

Cty. Tax a ers Assn. v. Pe el, 78 Ohio App. 3d 146, 155, 604 N.E. 2d 181 (1992).

Wendt v. Dickerson 2012 CV 020135 Tuscarawas County Common Pleas Court, decided

February 21, 2013.

If no Savings Event has occurred, pursuant to law, the abandonment and vesting

have already taken place in the case at bar. This Court finds that the 1989 and the 2006

versions of the Ohio Dormant Mineral Act are both applicable to the case at bar,

however; should the mineral interest vest herein pursuant to the 1989 Act, any review

under the 2006 version of the Act would becoine moot. See Walker v. Noon, 2014-Ohio-

1499, 7th Dist. Court of Appeals, April 3, 2014.
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THE 1989 VEIISION OF THE OB.ID Df3RMANT IMINER.AL ACT

The Ohio Dormant Mineral Act has been characterized as a "use it or lose it" statute. In

order to preserve one's interest in a severed mineral right one must meet the

requireinents of ORC 5301.56. In accordance with (B)(1) the mineral interest held by any

person, other than the owner of the surface, shall be deemed abandoned and vested in the

owner of the surface unless: the interest is in coal or the interest is held by the

government. ORC 5301.56 also provides protection if within the preceding 20 years the

mineral interest has been the subject of a title transaction, there has been actual.

production or withdrawal of the minerals, underground gas storage has taken place, a

drilling or mining pezmit has been issued, a claim to preserve the interest has been filed

or a separately listed tax parcel has been created for the mineral interest.

In the case at bar the only portions of ORC 5301.56 that are applicable herein

deal with whether there was a separately listed tax parcel issued and whether the property

in question has been the subject of a title transaction. Applying the requirements of the

1989 Ohio Dormant Mineral Act, we must first look to the years 1992 back to 1969. The

act provides for a 20 year look back period from March 22, 1989, but also alIows for a

three year grace period to March 22, 1992.

The Defendants argue that the 1989 Act is a static 20 years plus the grace period.

The Plaintiffs take the position that the look back period is a rolling 20 years. The

Defendants rely on Riddell v. La.Yrnan. 94 CA 114, 5th District, Licking County (1995).

Riddell was presented with the question of whether a 1965 deed recorded in 1973

qualified as a title transaction. A "rolling look back period" was not an issue.
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ORC 5301.56 (D)(1.) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) of this section by the occurrence of any of the circumstances
described in division (B)(1)(C) of this section, including, but not limited to, successive
filings of claims to preserve mineral interests under division (C) of this section.

A static 20 year look back period would have no need for a provision providing

for indefinite preservation of mineral interests through successive filings of preservation

claims. Based upon the same, this Court finds the 1989 Ohio Donnant Mineral Act to

provide for a "rolling look back period." Also see Shannon v. Householder 12 CV 226

Jefferson County Common Pleas, July 17, 2013.

This Court finds this determination to be consistent with the comments set forth

in the Ohio Legislative Service Commission Report relating to the 1989 enactment of

R.C. 5301.56. The Commission therein stated:

Under the act, an interest could be preserved indefinitely from deemed abandonment by
the occurrence of any of the four listed categories of exceptional. circumstances within
each preceding 20 year period. (Emphasis added).

Ohio Legislative Service Commission, December, 1988, p. 38.

APPLICATION OF THi11989 0IU0 DORX4NT MLNER.AL ACT

The Plaintiffs argue that even if one were to apply the 20 year "rolling" look back

period, Bedway, who received the mineral interest on Dec. 18, 1984, would lose any

interest on December 18, 2004. The 1984 Quitclaim Deed qualifies as a title transaction

and a savings event as required by R.C. 5301.56. Defendant Bedway further argues that a
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separately listed tax parcel number was issued for the minerals shortly after they received

the Quitclaim Deed in 1984. There is a question as to what that Parcel No., being 26-

0000590.000 actually reserves. It relates to 226.18 acres in Shortereek Township, but

there is no reference to what section or sections of the township are affected by the parcel

nuinber. Again, the two parcels herein are 260.2665 acres and 266.522 acres. There is no

226.18 acres. Without more specificity, this Court finds Parcel No. 26-0000590.000 to

lack the requirements of a savings event per R.C. 5301.56. Even it were more specific it

would merely act as one savings event in approximately the same year as the Quitclaim

Deed and would require additional savings events within the next twenty years in order to

protect Defendant Bedway's mineral interest.

This Court does not find the Parcel No. issue to be determinatively herein, but

rather looks to other savings events within the twenty year "rolling" window. On May 25,

1983 Bedway's predecessor in the mineral interest William W. Wehr and Mary Ann

Wehr entered into an oil and gas lease with K.S.T. Oil & Gas Co. Inc. The Memorandum

of Lease provided for a three year primary term. On Deceinber 28, 1989 K.S.T. released

their interest in the lease in question. Defendant Eric Petroleum's expert, Rodney C.

Yoder, opined that the K. S.T. Lease "covered all of the oil and gas interests located in

Shortcreek Township which were subsequently conveyed in 1984 from Wehr to Bedway

Land and Minerals Coinpany." See Yoder Supp. Affidavit at para. 1.8. "Given the nature

of interest conveyed by an oil and gas lease, the Courtfinds that such represents a`title

transaction' as defined by law." Bender v. Morgan Columbiana County Court of

Common Pleas Case No. 2012 CV 378 ( Mar. 22, 2013). R.C. 5301.251 provides in

pertinent part "in lieu of the recording of a lease, there may be recorded a memorandum
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of lease." Additionally, R.C. 5301.33 in dealing with methods to cancel leases provides

that, "Lease as used in this section includes a memorandum of lease provided for by

section 5301.251 of the Revised Code."

The question of a lease and/or a release of an oil and gas lease being a title

transaction was addressed in McLaughlin v. CNX Gas Co., N.D. Ohio No. 5:13 CV 1502,

2013 U.S. Dist. LEXIS 174698, *9 (Dec. 13, 2013). It was held that "even if Defendant's

property interests through the lease are something less than a grant of real property, those

interests quite clearly affect title to the mineral rights in the property. As the lease itself

was a title transaction, there can be no dispute that the release of rights under that lease

qualifies as a title transaction as well."

This Court finds that the K.S.T. Lease filed in 1983 and the K. S.T. Release filed

in 1989 are title transactions and savings events pursuant to R.C. 5301.56. Looking

forward from 1989, in order to protect their severed interest, the Defendants must exhibit

another savings event within the next twenty years. On May 3, 2005 Defendant Bedway

entered into a lease with Mason Dixon Energy, Inc. which was filed on June16, 2005.

Said lease was subsequently assigned to Defendants Eric Petroleum Corporation and

Chesapeake Exploration L.L.C. thus protecting the mineral interest herein.

The severed mineral interest owners have complied with the requirements of the

1989 Ohio Dormant Mineral Act. The surface owners have not pursued their claim by

following the requirements of the 2006 Ohio Dormant Mineral Act.
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CONCLUSION

This Court considered Plaintiff Charles J. Schucht et aI.'s Motion For Summary

Judgment, Defendant Bedway's Motion For Summary Judgment, Defendant Eric

Petroleum's Motion For Summary Judgment and Chesapeake Exploration's Partial

Motion For Suinmary Judgment. After having considered the same and construing the

evidence most strongly in favor of the nonmoving party and having determined that there

is no genuine issue as to any material fact and further that reasonable minds can come to

but one conclusion and that there is no just reason for delay, this Court grants Defendant

Bedway's Motion For Summary Judgment, grants Defendant Eric Petroleum's Motion

For Summary Judgment, grants Defendant Chesapeake Exploration's Partial Motion For

Summary Judginent and denies Plaintiff Charles J. Schucht et al.'s Motion For Summary

Judginent. Costs herein shall be taxed to the Plaintiffs. This is a final appealable order.

IT IS SO ORDERED.

gnton D, Lewis, Jr. ,
Sitting by Assignment

WITHIN THREE (3) DAYS OF ENTERING THIS JUDGMENT UPON THE
JOURNAL, THE CLERK SHALL SERVE NOTTCE OF THIS JUDGMENT AND ITS
DATE OF ENTRY UPON ALI., PARTIES NOT 1N DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CTVII.,
RULE 5(B) AND SHALL BE NOTED IN THE APPEARANCE DOCKET. CIVIL
RULE 58.
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' LPg THE COURT OF CO (13V,^P^LE
t

^S,
iL

^BELMCI^ CO , OHIO

BELlfOtir Cp.. OHIO

VERNON L. TRTBETT, et al.

Plaintiffs

V.

BARBARA SHEPBEItD, et al.

Defendants

^
^^SE N17. I2-CV-l80

j•31^ ;^°` p t 1E i p ^ F {`a f""^
E1w6•^1^Npp ^ o!:'^^^

This matter having come on before this Court upon Plaintiffs' Motion For

Summary Judgment having been filed with this Court on September 12, 2012 and

Defendants' Motion For Summary Judgment filed September 14, 2012 as well as

Responses by both parties and a Reply by the Plaintiffs. The same proceeded to or•l

argument and this Court took this matter under advisement.

STAT'",AUN'[' OF FACTS

The Plaintiff-s, Vernon L. Tribett and Susan M. Tribett (herehuiflw Plaintiffs) are

the owners of the surface containing 61.573 acres of real estate. This parcel was

oonveyed to them via General Warranty Deed dated February 26, 1996 and recorded at

Volume 715, Page 446 of the Records of Deeds Belmont County, Ohio and by General

Warranty Deed dated March 7, 2006 recorded at Voluine 47, Page 258 of the Record of

Deeds of Belmont County, Ohio. The case at bar involves the ownership of the oil and

gas under 56.753 acres from said parcel.
J

Appendix 172



The Plaintiffs original Complaint To Quiet Title And For Declaratory Judgrnent

were filed on April 16, 2012. In said complaint, the Plaintiffs named Barbara. Shepherd,

Joseph A. Shepherd and David Shepherd as Defendants. After Defendants' Motion For

Joinder, this Court ordered the joinder of those persons who claim an interest in the oil

and gas rights, Plaintiffs' Amended Complaint added the following as Defendants: Mary

E. Taylor, Cathy Jo Yorit4 Carol W. Talley, Karen. Stubbs, Pamela Skelly, David

Huisman, Debbie K Allen, Mark Phillip,s, Brian Phillips, Liana L. (Phillips) Yoder, Steve

Whitacre, Samuel J. Whitacre, Susan L. Spencer, Ralph E. Earliwine, Jatnes R.

Earliwine, Rhonda K. (Earliwine) Donley Williams, Sallie S. Shepherd, John

Mauersberger, George Mauersberger, Gwen C. Lewis, Wayne L. Shepherd, Barrett D.

Moser, Brent M. Moser and Kaye Anderson.

The above named Defendants claim an interest in the oil and gas in question by

means, of an expressed mineral rights reservation in a General Wa.rranty Deed dated

October 1. i, 1962 and filed in Volume 463, Page 692 of the Records of Deeds ofBelrnont

County, Ohio. The mineral rights were reserved by Joseph H. Shepherd, John J. Shepherd

and Keith Shepherd.

SUMMARY JUDGME?^` ^TANDARD

Ohio Rule of Ciwil. Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that
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party being entitled to have the evidence or stipulation ccinstzued most strongly in the

party's favor." Ohio Rule of Civil Procedure 56(c).

Pursuant to Temple v. Wean United Inc.. 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judgtnent is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

^'F SYNOPSIS OF PARTIEW EOSITIONS

The Plaintiffs rely on three independent arguments to sustain their Motion for

Summary Judgment and for dismissal of Defendants' Motion for Summary Judgment:

1.) Ohio Revised Code Sec. 5301.56 was originally enacted in 1989 and provides

that if an owner of a purported severed oil and gas mineral interest fails to take any

action with respect to the interest for a period of twenty (20) years prior to March 22,

1989, the interest is deemed abandoned and vested in the surface owner (effective Mareb.

22, 1989). The Plaintiffs claim the oil and gas, at issue herein, laavebeen. abandoned,

2.) The Ohio Dormant Mineral Statute Ohio Revised Code Sec. 5301.56

(effective June 30, 2006) provides that a g`holdee' of a mineral interest or a g`holder's

successors or assignees" may preserve its mineral interests from being abandoned. Ohio

Rev. Code Sec. 5301.56 (H) (1). The Plaintiff's argue that the Defendants are not

"holders, or the holder's successors or assignees," nor have they been adjudicated record

holders, successors, or assignees. The Affidavit of Preservation filed by the Defendants
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kiiparbara Shepherd, Joseph Shepherd and David Shepherd) has no ieo effect in that

they are not holders and lack standing to claim an interest in the oil and gas.

3.) Ohio Revised Code Sec. 5301.56, amended in 2006, provides ftt i€t^^ owner

of a purported oil and gas mineral interest failed to take any action with respect to the

interest for a period of twenty (20) years pri®r to receidgg notice, the interest is deemed

abandoned and vested in the surface owner. Ohio Revised Code 5301.56(BX3) effective

June 30, 2006. The Plaintiffs argue that abandonment has taken place prior to the

Defendants receiving any notice herein.

The Defendants rely on the following positions:

1.) The Plaintiffs' claims under both Oh€o"s Mwketable Title Act and Dormant

NIineral Act fail as a matter o€law based on the limitation in R.C, 5301.49 (A).

2.) The Plaintiffs claims under either version ®€Ohio"s Dormant Mneral Act fail

because the mineral rights were the subject o€tw® `ttle transactions."

3.) The current version ofttie I3ortnant Mineral Act - not the superseded 1989

version - applies in this case and requires notice to the holders.

4.) The 1389 version o€the Ohio Dormant Mneral Act is unconstitutional.

T^ ^ONST'JrUT"i{^NALITY OF THE 19$9 OHIO DORMANT MINERAL ACT

The Ohio Dormant Mneral Act was enacted in its original forn on March 22,

1989. The act has been characterized as a "use it or lose it'' statute. The Ohio Legislature

attempted to balance the interests of property owners and the compelling public interest

in drilling, producing and marketing the mineral interests of this state. Dormant and
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abandoned mineral interests were viewed as of no 1^^cflt to the state, while making use

of the state's niineral resau'rces was for the public good,

In order to negate the retroactive effect of the Act, the following lnngna,^e was

inserted at 5301,56(BX2).

(2) A mineral intercst shall not be abandoned under division (BX1) of this
sectiaan ...... until three years from the effective date of this section.

The oil and p.s owners thereby were given 3 years to meet one of the "Savings

Events" provisions. A. similar statute was enacted in Indiana and provided for a two year

grace pp^riod, This act was upheld by the United States Supreme Court in Texaco 1nc. v.

Short, 454 US 516 (1982). In Texaco, it was held that, "There was no constitutional right

for a mineral interest owner to receive individual notice that his right will exph°e."'

Based upon Texaco, this Court finds the 1989 Ohio Dormant 1VIineral Aet to be

cranstitutionat.

1989 -OMO DORMANT 6 RAL AC`1"V. 2006

OMt^ DORMANT MIMRAL ACT

The Defendants argue that the 2006 version of the Ohio Dornant Nfineral Act

supersedes the 1989 version, and in effect eliminates the need to analyze the facts herein

in relation to the earlier version. The 1989 version states that unless one of the Savings

Events have been met within the 20 year look back period, the oil and gas shall be

deemed abandoned and vested in the owner of the swface. Revised Code 1.58 (AX 1) and

(2) provides that "fflhe reergactrnerat, amendaraent, or repeal of a statute does not, except
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as provided in division (B) of this section: (1) Affect the prior operation of the statute for

any prior action taken thereunder, " or "(2) Affect any validation, cure, right, privilege,

obligataon, or liability previously acquired, accroed, accorded, or incurred thereunder...

A change in the law that deals with substantive rights does not affect such rights even

though no action or proceeding has been commenced, unless the amending or repealing

act expressly provides that the rights are affected. OLMara v, Alberto-Cad.ver Co., 6 Ohio

Misc. 132, 133, 215 N.E. 2d 735 (Ohio Corn. Pl. 196E). "A vested right m be created by

ccamnon law or'statPate and is generally understood to be the power to lawfully do certain

actions or possess certain things: in essen.cc, at is a property right." State ex rel. Jordan v.

Indus. Comm. 120 Ohio St. 3d 412, 413, 900 N.E. 2d 150 (2008) quoting 35ashir^^ton

Cty. Taxpayers Assn v Peppel, 78 Ohio App. 3d 146,155$ 604 N.E. 2d 181 (1992).

Wendt v. Dickerson 2012 CV 020135 Tuscarawas County Common Pleas Court, decided

February 21, 2013

If no Savings Event has occurred, the abandonment and vesting have already

taken place pursuant to law in the case at bar. This Court finds that the 1989 and the

2006 versions of the Ohio Dormant Minerai Act are both applicable to the case at bar.

OHI(3 MARnTABLE FI'1`LE ACT

The Defendants argue that the Ohio Dormant Mneral Act, as a part of the Ohio

Marketable Title Act, is subject to the restrictions of Revised Code Section 5301.49 (A)

which states that a record marketable title is subject to "all interests and defects which

are inherent in the muniments of which such chain of record title is formed." The
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Defendants refer this Court to a 1986 Shell Mining Deed and a 1992 R & F Coal Deed

that specifically identify the severed mineral interest stated in the reservation of oil and

gas in the deed at Volume 463, Page 692 and dated October 11, 1962. This being the

source from which the Defendants claim an interest in the minerals.

The Ohio Dormant Mineral Act is a part of the Ohio Marketable Title Act. The

specific language required by the Dormant Mineral Act controls over the general

language of the Marketable Title Act. The Dormant Mineral Act requires a higher test for

a "Savings Event" than does the language of the Marketable Title Act. This Court does

not find the mere filing, of the 1986 Shell Mining Deed or the 1992 R & F Coal Deed

wl.thin the muniments of title, to be controlling.

HOLDERS A," NOTICE

The Plaintiffs argue that the Defendants herein are not holders, successors or

assigns pursuant to the requirements of the 2006 version of the Ohio Dormant Mineral

Act. Additionally, it is their position that the Defendants have not been adjudicated

record holders, successors or assigns. For that reason, the Plaintiffs argue that the

Affidavit of Preservation filed by the Defendants has no legal effect and none of the

Defendants have standing herein. Revised Code 5301.56(A) states:

(1) "Holder" means the record holder of a mineral interest, and any person who
derives the person's rights from, or has a common source with, the record holder and
whose claim does not indicate, expressly or by clear implication that it is ad.verse to the
interest of the record holder.

The Defendants herein qualify as holders pursuant to Revised Code 5301.56(A)
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(1). The Defendants derived their interest from the record holders (Joseph A. Shepherd,

John J. Shepherd and Keith Shepherd) through testate or intestate succession and have

the record holders as a common source of their mineral rights by means of the 1962 deed.

In that deed Joseph H. Shepherd, John J. Shepherd and Keith Shepherd reserved their

interests in the mineral rights.

Revised Code 5301.56(E) requires the "holders" to be given notice of the surface

owners intent to pursue abandonment. The "holders" were entitled to notice "by certified

mail" pursuant to Revised Code 5301.56(E)(1). Prior to giving notice by publication, the

Plaintiffs are required to attempt such service. No such attempt was made herein. The

Plaintiffs have not complied with the notice requirements as set forth in the 2006 version

of the Domaant Mineral Act and therefore cannot rely upon said act to pursue their

abandonrn.ent claim.

THE 1989VE OE THE DO T MINERAL ACT

The 1989 version of the Dormant Mineral Act provides for a number of "Saving

Events." The Events protect those, holding a severed mineral interest, from a surface

owner abandonment claim. Of the nine (9) Savings Events found in 5301.56(E) only one

is relevant in the case at bar. Revised Code 5301.56(BX3)(a) states:

(a) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which the lands are
located.
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There is a 20 year look back period from March 22, 1989 during which the

"Savings Event" must have occurred plus a 3 year grace period to March 22, 1992.

The Defendants claim that a deed to Shell Mning Company from Seaway Coal

Company is a Savings Event. The same was dated February 13, 1986 and of record at

Volume 631, Page 420. The Defendants further rely on a deed in Plaintiffs' chain of title

from Shell Mining Company to R & F Coal Company dated November 12,1992 (after

the grace period) and of record in Volume 684, Page 439 of the Deed Records of

Belmont County.

Firstly, the Shell Mining deed dated November 12, 1992 is dated after the grace

period expired. It could be considered for an analysis of the 2006 version of the Act, but

this Court has previously determined that the Plaintiffs failed to provide proper notice

and they cannot rely on the 2006 version.

Be that as it may, the 1992 R & F deed and the 1986 Shell deed both contain the

same pertinent language.

EXCEPTING AND RESERVING unto the said Grantors, their heirs and assigns,
all oil and gas lying under and within the premises hereby conveyed, with the
right to enter on said premises, pro[s]pect [sic], explore and drill for, develope
[sic], produce, store and remove the same, with all machinery, structures,
derricks, tanks, pipe lines, equipment, fixtures, machinery and other appliances
and things necessary or convenient therefor, and the right to use so much of the
surface as may be necessary for the purpose aforesaid. However, said Grantors

ee not to interfere with the prosecution of the mining operations of said
Grantee, in the drilling and exploring for said gas and oil.

In order for the Defendants to rely on th.e 1986 Shell deed or the 1992 R&z F Coal

deed as a Savings Event, the mineral interest must be the subject of a title transaction.

These deeds contain language that specifically identafies the oil and gas interests
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previously excepted in the 1962 Shepherd deed. This oil and gas exception is not the

subject of these deeds. The subject of these deeds is that which is being transferred, the

surface. The mere reference to the oil and gas exceptions simply clarify that which is

being transferred.

The 1989 version of the Ohio Dormant Mineral Act has been characterized as a

"use it or lose it" statute. In these deeds, the Defendants did not convey, transfer, lease or

mortgage their oil and gas interest. They did not "use" their oil and gas interest. They, in

fact, had no control over the language contained in the deeds in question. The grantors, in

those deeds, could have conveyed their interest by means of quitclaim deeds and made no

reference to the mineral interest reserved unto the Defendan s. The grantors could have

chosen to bave no title transactions within the 20 year look back period. Whether or not

there were any title transactions was totally up to the grantors - the Defendants had no

involvement. The fact that the grantors chose to include the reservation language does

not equate to the Defendants "using" their minerals as anticipated by the language of the

statute. The 1986 Shell deed and the 1992 R & F Coal deed are not title transactions

pursuant to Revised Code 5301.56(B)(3xa). In that the Defendants had no Savings Event

during the 20 year look back period, nor during the grace period, the oil and gas herein

vested with the surface owners on March 22, 1992.

CONCLUSION

After having considered .plaintiffs° Motion for Summary Judgment and after

construing the evidence most strongly in favor of the nonrnoving party and having
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determined that there is no genuine issue as to any material fact and further that

reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the Motion for Summary Tudgment is made and that there is no,just

reason for delay and fiu-ther that the moving party is entitled to judgment as a matter of

law, this Court hereby grants the Motion for Summary Judgment in favor of the Plaintiffs

as to claims one and four. This Court denies Plaintiffs' third claim. This Court quiets

title in the mineral ri,ghts herein in favor of the Plaintiffs, and further declares the

Defendants' have no mineral rights, no oil and gas reservation and no interest in the

subject real estate.

CLERK SERVED CCP^ES O -̂,/

ALL THE PARTIES OR
THEIR ATTORNEMS F lnton D. I1eWs, Jr.

Sitting by Assignment

E WE "u-
TMEE (3) DAYS OF ENTERING TMS JUDGMENT UPON

JOURNAL, `F.l^ C^.E^ SHALL SERVE NOTICE OF '.ii^S JUDGMENT .^D ^"s
DAT'E OF ENTRY UPON ALL, PARTIES NOT IN DEFAULT FOR F,^t^
APPE^.. SERVICE SI^,L, BE MADE IN A MANNER PI^SC.^^D ^^
RULE 5 (B) AND SHALL BE NOTED IN Tfffi APPEARANCE DOCKET. C
RULE 58.
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^ ^^isx ,

Williams & Meyers, Manual of Oil and Gas Terms

Copyright 2012, Matthew Bender & Company, Inc., amernber of the l,exisNexis
Group.

L Terms

8-L Manual of Oil and Gas Terms L

Scope

LaBarge project A field located in Sublette County, Wyoming,
consisting of 18 producing natural gas wells in three federal units.
The natural gas stream from these wells is composed of approximately
65% carbon dioxide, 22% methane, 7% nitrogen, 5% hydrogen sulfide and
0.6% helium. As such the gas stream is not flammable before

processing. From the wells, the gas is transported to the Black Canyon
facility where the gas stream is dehydrated. It is then transported to
the Shute Creek processing facility where the hydrogen sulfide and
other non-hydrocarbon gases are removed from the gas stream.
ExxcnMobil Corp. v. State of Wyoming, Department of Revenue, 2009 WY
139, 219 P.3d 128, 131 (2009) . Exxon in4,rested some $ 1 billion in the
transportation and processing facilities for the project.

For other cases dealing with the tax ramifications for the LaBarge
project see ►7yoming Department of Revenue v. Ea€xanNdab.il Corp., 2007 WY
112, 162 P.3d 515, 169 O.&G.R. 446 (2007) , on later appeal, 2011 WY
161, 266 P. 3d 944 ;Exaron Corp. v. Board of County Commissioners, 987
P.2d 158, 143 O.&G.R. 400 (W}ro. 1999) .

See also : Severance tax.

Laches Neglect, for an unreasonable and unexplained length of
time, under circumstances permitting diligence, to do what in law
should have been done; an inexcusable delay in asserting a right; an
implied waiver arising from knowledge of existing conditions and an
acquiescence in them; such delay in enforcing e+rAe's rights as works
disadvantage to another.

For cases dealing with the effect of alleged laches on various claims,
see the following:
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Pope v. Pennzoil Producing Ccs., 288 Ark. 10, 701 S. Y5. 2d 366, 87
O.&G.R. 488 (1986) :

"Production commenced in December I971. Appellant personally observed
the drilling, the erection of the tanks, batteries, pumping units, and
the laying of the pipelines. Still, he silently stood by and made no
claim until December, 1981, thirteen years after the initial leases
had been executed, ten years after production had begun, and ten years
after the value of the leases had dramatically increased. The
Chancellor sagaciously noted:

"Due to the risks involved in the exploration for and production of
oil and gas, I find that the Plaintiff [eppellant] should be barred by
the doctrine of laches as to any claim at this time to his allegedly
unleased mineral interest. No doubt had production ceased before the
well paid out the Plaintiff certainly would make no claim to a working
interest and share -in the cost of drilling, but would only seek
payment for his 1/8 royalty."

"The Chancellor was correct.The appellant is barred by the doctrine
of leches. ";

Tosco Corp. v. Headel, 611 F. Supp. 1130, 1208 et seq. (D. Colo. 19£35)
(discussing application of laches to the government), motions for
intervention and injunction denied on ground case was mooted by
settlement, 804 F.2d 590 (10th Cir. 1986) , order vacated, 826 F.2d
948 (10t1a Cir. I987) ;

Crystal Oil Co. v. Warmack, 313 Ark. 381, 855 S. FV. 2ri 299, 127 O. &G. d2.
288 (1993) ("Laches ... requires a showing of some sort that the party
asserting the doctrine has suffered or changed its position as a
result of the lack of diligence or delay in assertion of rights.");

Moncrief V. Sohio Petroleum Co., 775 P.2d 1021, 108 O.&G.R. 369 (Wyo.
1989) (applying doctrine of laches to action seeking specific

performance of alleged contractual obligation to offer and/or assign
an interest in a renewed oil and gas lease:

"Innumerable cases have estsblished that the doctrine of laches is
particularly applicable to oil and gas mining claims due to the nature
of such property interests.

"The record clearly indicates that the value of the renewed Day lease
increased dramatically between 1977 and 1984 as a result of extensive
drilling in the Long Butte Unit. ... From the deposition testimony and
correspondence highlighted above, it can readily be seen that for
several years appellants lacked sufficient interest in the Day lease
to pursue their claim, until it became apparent that the Day lease was
quite valuable.

Under the circumstances of this case, we hold that application of the
doctrine of laches to bar s.ppells.nts' claim was justified. t");

Richardson v. Richland County, 219 Mont. 48, 711 P.2d 777, 89 O.&G.R.
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.31 7 (1985) , and Anderson v. Ric1xl aaad County, 219 Mrant, 60, 711 P.2d
784, 89 O.&G.R. 306 (1985) (holding that an action to quiet title
against a royalty interest reserved by the county in avcid tax sale
was barred by 1aches ) e

Jordan v. Sutton, 424 So. 2d 305, 310, 77 O.&G.R. 89, 98 (La. Ct.
App. 1982) ,ors remand, 450 So. 2d 3041, 83 O.&G.R. 35 (La. Ct. App.)
, writ denied, 456 So. 2d 1391 (La. 1984) (finding that in instant
case the plaintiff was not barred by laches from seeking review of
order of the. Commissioner of Conservation but was barred by laches as
to certain other claims);

Corbello v. Sutton, 442 So. 2d 610, 80 O.&G.R. 490 (La. Ct. App.
1983) (finding action to review order of the Commissioner of
Conservation was barred by laches), dismissal of appeal from
Commissioner of Conservation aff'cz an different grounds, 446 So. 2d
301, 82 O.&G.R. 79 (La. 1984) 0

Morgan v. Morgan, 431 So. 2d 1I39, 77 C1.&G.R. 511 (Miss. 1983)
(claimants who had knowledge that deed in chain of title was a forgery
were estopped by laches to assert their claim against an oil and gas
lessee who had drilled and obtained production under a lease executed
by the grantee of forged deed);

Hunter v. Rosebud County, 240 Mont. 194, 783 P.2d 927, 109 O.&G.R.
194 (1989) (discussing the factors significant in determining the
issue of laches and concluding that contest of validity of a tax deed
was barred by laches);

Clark v. Unknown Heirs, etc. of Osborn, 1989 OK 145, 782 P.2d 1384
(discussing the elements of laches);

Rogers v. Ricane Enterprises, Inc., 772 S. NT. 2d 76, 80, 108 O. &G. Xt .
331 (Tex. 1989) ("Laches is not a defense in a trespass to try title
suit where the plaintiff's right is based on legal t,itle. ") .

On subsequent appeal in Rogers v. Ricane Enterprises, the court of
appeals concluded that the lease assignment in question had terminated
under the Devotional limitation doctrine (q.v.), Rogers v. Ricane
Exztezprises, Inc., 852 .8. Fr7. 2d 751, 130 O. &G. R. 392 (Tex. App. 1993)
.rev"ei, 884 S.W.2d 763, 130 O.&G.R. 415 (Tex. 1994) .

Freeman v. Samedan Oil Coxp.,2000 Tex. App. LEXIS 8695 (Tex,
App.--Tyler Apr. 18, 2000) (laches equated with the affirmative
defenses of ratification, estoppel, and waiver, and found not to be
applicable in suit assertinc-^ that the lease terminated for lack of
production in paying quantities).

,I{KX Continental Offshore Production Co. v. ACP Petroleum Co., 746
S.W.2d 238, 104 O.&G.R. I33 (Tex. App. --_I34uston [1st Dist.] 19$7, writ
denied) (laches in exercise of option to purchase interests in eail
wells caused it to expire).

Syn.: Equitable estoppel (q.v.).
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See also Lying behind the log,

LACT See Lease automatic custody transfer.

Lag The time period between investment in a lease and first
realization of revenue from the sale of gas. See Pe.rrrp.ian Basin Area
Rate Proceeding, 34 F. P. C. 159, 199 , 23 O.&G.R. 103, 144 (Opinion No.
468, Aug. 5, 1965), remanded, Skelly Oil Co. v. Federal Pcawex- Coirtm °n,
375 F.2d 6, 26 O.&G.R. 237 (10th Cir. 1967) , aff °d in part and ,rev'd
in part sub nom. in re Permian Basin Area Rate Cases, 390 U.S. 747,
28 O.&G.R. 689 (1968) .

Lakehead Policy A policy adopted by the Federal Energy Regulatory
Commission (sl. v. ) to deal with the use of non-taxed entities such as
limited partnerships in the transmission of natural gas. The policy is
named after a particular FERC decision, Lakehead Pipe Line Company
Limited Partnership (Lakehead II), 75 FERC P 61,181 (May 17, 1996)
It has been described in the following way: "In Lakehead, the
Commission declared that where a regulated pipeline is a non-taxed

limited partnership, it will not be permitted the same tax allowance
as it would if the pipeline company were a corporation. However, FERC
further rules that there the limited partnership includes corporate
partners, it would treat the partnership as being "in essence a
division of each of its corporate partners'° for purposes of
determining an income tax component in the partnership' s cost of
service computation. ..." BP West Coast Products, LLC v. Federal
Energy Regulatory Cosfam'n, 374 F.3d 1263, 1287 (D.C. Cir. 2004) , cert.
denied sub nom. SFPP, LP v. Federal Energy Regulatory Comm °n, 125 S.
Ct. 2245, 161 L. Ed. 2d 1079 (2005) . Portions of the Lakehead policy
were treated as arbitrary and capricious by the court in BP West Coast
Products.

In litigation subsequent to BP West Coast, the court upheld the
application of the Lakehead policy to the tariff filed by the owner of
the oil pipeline. Ex:co.rNolaal Oil Corp. v. Federal Bnergy Regulatory
Commission, 487 F.3d 945 (D.C. Cir. 2807) .

Land committee A committee charged with securing signatures of
royalty owners to a pooling or unitization agreement. See Myers, The
Law of Pooling and Unitization § 4.06 (2d ed. 1967).

Landed cost of oil Cost of imported oil at the dock, viz.,
inclusive of transportation costs.

Landfill gas recovery project See Lfgrecovery project.

Landman An employee or independent contractor of an oil company
whose primary duties are the management of the company's relations
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with its J.andowners.Such duties include the securing of oil and gas
leases, lease amendments, pooling and unitization agreements and
instruments necessary for curing title defects from landowrzeers.
Landmen are often said to have afiduoiary relationship with the
company that employ them.

See the following:

S. Thomas Throne & Jacob T. Haseman, The Duty of Landmen and Legal
Counsel to Former Employers in the Petroleum i.ndaxstry; Ethical and
Legal Considerations, 55 Rocky Mt. Min. L. Inst. 7-1 (2009) (9a vx4gency'
is the fiduciary relation that results from the manifestation of
consent by one person to another that the other shall act on his

behalf and subject to his control, and consent by the other so to aot:
The relationship between the professional landman and any petroleum
exploration company he represents is just such a relationship.");

Philip Wm. Lear, The Ethical Landman: All You Need To Know About
Ethics You Learned Sn Sunday School, Ethics and Professional
Responsibility in the New Millenium 5-1 (Rocky Mtn. Min. L. Fdn.
2000);

John S. Dzienkowski, Professional Responsibility Trends For Lawyers
And Landmen In Natural Resources Transactions, 36 Rocky Mtn. 1V7in. L.
Inst. 2-1 (1990);

John Land McDavid, Legal and Ethical Obligations of the Landman, 7
Eastern Min. L. Inst. ch. 20 (1986);

Rodney B. Knutson, Legal and Ethical Giala.qatioras a Landmaxz Owes His
Employer, 31 Rocky Mt. Min. L. Inst. 19-1 (1985);

Janet N. Harris, Analyzing and Curing Title Requirements in Oil and
Gas Title Opinions or 'What 's that Fly Doing in My Soup?', 31 Rocky
Mt. Min. L. Inst. 20-1 (1985);

Gordon L. Allott, Unanticipated Liability of the Landman, 31 Rocky Mt.
Mixx. L. Inst. 21-1 (1985).

This definition in this Manual was cited with approval in Mann v.
Trend Exploration Co., 934 S.W.2d 709, 710 (n.1) (Tex. App. -yE1 Paso
1996).

See also the following cases:

Textana, Inc. v. Klabzuba Oil & Gas, 3.53 A9ont.442, 2009 MT 401, 222
P.3d 580 (2009) °

Gill v. Gipson, 982 So. 2d 415 (Miss. App. 2007, cert. denied)

Tenneco Oil Co. v. Joiner, 696 F.2d 768 (10th Cir. 1982) .

See also Contract landman; Contract leaseman; Lease hound (q.v.).
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Landmen's Lease An Unless lease (q.v.) form prepared by the
Alberta Landmen's Ass 9n (Form 1). Gordon v. Connors, 8 W.W.R. (N.S.)
145, [1953] 2 D.L.R. 137, 2 O.&G.R. 467 (Alberta Supreme Court, App.
Div., 1953), appeal dism'd, [1953] 2 S.G.R. 127, [19531 4 D.L.R. 513
(Supreme Court of Canada 1993).

Landowner interest A generic name for a property interest in oil

and gas granted or retained by a person not interested in carxying on
exploration or development operations. Particular interests included
within the term are: mineral interest, royalty interest, non-executive
mineral interests, overriding royalty, production payments, and the
variety of interests that arise upon execution of a lease, including
bonus, rental, and royalty. A working interest in a lease is not
referred to as a landowner interest.

See alssa Gonditional landowner.

Landowner royalty A share of the gross production of minerals
free of the costs of production. Occasionally the term is used to
describe an interest in production created by a landowner
independently of a lease as distinguished from a lessor's royalty,

which arises under a lease. In this sense, the landowner royalty may

have a perpetual or any other specified duration. In most instances
the two terms, landowner royalty and lessor's royalty, are used
synonymously.

Landnwners ° royalty pool An arrangement whereby royalty or
mineral interests, or both, are transferred by a landowner to a
business trust or corporation in return for beneficial trust interests
or corporate shares.The purpose of the transfer is to give the
landowner a share in production from all land covered by the
agreement. This device was popular in Kansas, Oklahoma and Texas in
the 1920's and 1930's, with some pools covering hundreds of thousands
of acres located in two or three states. See Treatise H 907-907.11.

Land status book A book maintained by the Bureau of Land
Management which shows, by township and range, lease applications and
issued leases. Comptroller General's Report to the Congress, Actions
.tVeeded to Increase Federal Onshore Oil and Gas Exploration and
Development 70 (1981).

Langbeinite A type of potash ore that is particularly valuable.
Substantial amounts of langbeinite are located in Southeastern New
Mexico on federal lands classified as potash enclaves. 51 Fed. Reg.
39,425 (1986) .

The presence of langbeinite in apart.icular ore sample may determine
whether the area will be included within a Potash Enclave (q. v. ). IMC
Kalium Carlsbad, Inc., 170 IBIA 25, 36-37 (2006) .
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See Potash enclave.

LAPCO Lavan Petroleum Co,

LAP1l7®TH The Israel Oil Prospectors Corporation Ltd.

Lapse statute A term applied to a Georgia statute, OCGA §
44-5-158 (1975), providing that title to a reserved mineral interest
may be acquired by the grantee by adverse possession if the owners of
such reserved interest or their heirs or assigns have neither worked
nor attempted to work the mineral rights nor paid any taxes on them
for a period of seven years since the dateof the conveyance and for
seven years immediately preceding the filing of the petition provided
for in this Code section. Mixon v. One Newco, Inc., 863 F.2d 846, 104
O.&G.R. 213 (11th Ci.r. 1989) , noted, 6 J. Min. L. & Policy 119
(1990-91) a Georgaa Marble Co. v. Whitlock, 260 Ga. 350, 392 S.E.2d
881, 11l O.&G.R. 30 f1990J , cert. denied, 498 U.S. 1026 (3991) ; Knox
v. Wilson, 286 Ga. 474, 689 S. F. 2e3 829 (2010) .

See also Dormant minerals act; Repose, rule of.

Late payment charge A charge imposed by the Minerals Management
Service (MMS) (q.v.) for a late payment of royalty. Exxon Company,
U.S.A., 117 IBLA 199 , GFS (OCS) 1991-178 (Dec. 21, 1990).

Late penalty See Continental Offshore Stratigraphic Test (CCS1`),

Lateral drilling Syn. for Horizontal drilling (q.v.).

Lateral line A term applied to a pipeline to move lease
production to a central accumulation point. Enron Oil & Gas Co., 99
T.D. 200, 122 IBLA 224 , GFS(O&G) 1992-17 (Feb. 26, 1992).

Law stabilizing clause A clause in a Concession (q. xr. ) agreement

designed to stabilize the law of the host country in one or another

respect. Such a clause may be designed to preclude changes in the

taxation law of the host country or to foreclose abrogation of the
agreement by the host coaantry.

For an argument that a clause of this kind runs counter to the
fundamental concept of permanent sovereignty, see Hossain and
Chowdhury, Permanent Sovereignty Over Natural Resources in
International Law (1984).

M. Darden, "Legal Research Checklist for International Petroleum
Cperations, "AaA Section of Natural Resources, Energy and
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Environmental Law Monograph Series No. 20 at 49 (1994) observes:
"Stability of contract clauses generally take one of two forms. One is
a stabilization clause, in which the state agrees not to change the
legislation applicable to the contract. The state does not waive its
sovereign power to create new legislation, it simply agrees not to
apply subsequent legislation to the contract. This form is sometimes
modified so that subsequent legislation will apply if it is more

favorable to the foreign investor. The other form is the intangibility
clause, in which the state agrees not to amend or terminate the
contract unilaterally."

Syn.: Immutability clause; "No change" clause.

For discussions of this clause, see the following:

E. Lauterpacht, "Law and Policy in International Resource
Development," 11 JENRL 145, 147 (1993) ;

S. Mankabady, Energy Law 54 (1990);

Hancock, "Dispute Resolution in International Investment Agreements,"
C1990] 12 OGLTR 399;

Blinn, Duval, Le Leuch, and Pertuzio, International Petroleum
Exploration & Exploitation Agreements ch. 16 (1986);

El Sheikh, The Legal Regime of Foreign Private Investment in the Sudan
and Saudi Arabia 256 (1984) ;

Mughraby, Pes-rrxa.exent Sovereignty Over Oil Resources 52 (1966).

See also Contract stabilizing clause; General principles of law
cls.use.

Lay barge A barge used to lay underwater pipelines.

Layc3own drilling unit (Laydown spacing) See Standup drilling unit
(Standup spacing).

Layering A term applied to a practice which developed under the
Entitlement program (c3. sr. ) involving the purchase and sale of oil
through the books of a number of companies within a few days during
which oil was miscertified so as to be entitled to a higher price. It
was alleged that some domestic producers would sell old oil to
resellers and, in effect, buy it back as new oil or stripper oil. ln
many cases, the oil never left the pipeline; the oil companies used
the resellers to "launderp' the oil. Congressional investigators

contend that by the end of 1980 1.3 million barrels of stripper oil
was being produced daily in the U.S., yet far more than that, 2

million barrels per day, were being reported as purchased by refiners;
At the same time, 700, 000 barrels of old oil, worth as much as $30
less, was disappearing every day between the production fields and the
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refiners. See Greenberg, "The rise and we11-cushioned fall of Robert
Sutton," Forbes Magazine (Aug. 1, 1983) page 34.

The so-called "layering rule" [10 C.F.R. § 212.196] , designed to

ensure that price regulations would not permit abuses by crrxde oil
resellers, was sustained and applied in MAPCO International Inc. v.
Federal Energy Regulatory Commission, CCH, Energy Management--26,663
(D.C. District Court 1991). MAPCO, was affirmed as to the validity of
the order and the award of prejudgment interest and reversed as to the
disallowance of some prejudgment interest, CCH, Energy
I+^anagement--26,674 (Temp. Emer. Ct. of App. April 29, 1993).

Lazy bench A bench on which workers or visitors may rest; a bench
from which drilling operations may be observed. See Drilling rig.

LDC Local distribution company (q. v. ),

Leaded gasoline Gasoline containing lead as an additive. See
Reitze, "The Regulation of Fuels ancl. Fuel Additives Under Section 211
of the Clean Air Act," 29 Tulsa L.J. 485 (1994).

League A measurement unit employed in Mexico with a value equal
to 5,000 varas. State of California, 98 I.D. 321 note 9, I21 IBLA 73
(Oct. 28, 1991) .

A measure of distance, varying for times and countries. A land league
was equal to 3 statute miles and a marine league to three nautical
miles.

A measure of area such as the old Spanish square league (equal to 4439
acres or 1795 hectares in old California surveys and to 4428.4 acres
or 1792.1 hectares in Texas) or the English land league (eqsaal to 5760
acres).

Lean gas Gas containing little or no liquefiable hydroos.rhons,
Syn. : Dry gas.

Lean oil process A process whereby lean oil is added to a natural
gas stream with entrained liquids at a processing facility whereby the
lean oil bonds with the entrained liquids to remove them from the
gaseous phase. Forest Oil Corp. v. Eagle Rock Field Services, L. P. ,
349 S. W. 3d 696, 700-01 (Tex. App.--Houston [14th Dist.] 2011) ;

See also : Natural gas liquids.

LEAP oil and natural gas wel.l. A well subject to the provisions of
the Louisiana Economic Acceleration Program (LEAP). La. Rev. Stat. §§
148.1 et seg. See Strain, "Leap and Step-Louisians. P s Incentive
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Programs," 35 L.S.U. Min'l L. inst. 1 (1988).

Lease (1) The conveyance of a nonfreeholei interest in land.

(2) The instrument by which a leasehold or working interest is created
in minerals.

The oil and gas lease has passed through an evolutionary development.
Early leases were generally for long terms without a Thereafter clause
(q. v. )o Another early form of the lease was the No-term lease (g. zr. ).
Most contemporary leases are of the Unless or Or types [See Or lease;
Unless lease].

The very name, "lease," is unfortunate as it tends to give the
impression to the uninformed that the "oil and gas lease" is of the
same genus as the common law "lease" of land, whereas, except in
Louisiana [see Dees v. Hunt Oil Co., 123 F. Supp. 58, 3 O.&G.R. I860
(W. D. La. 1954) yGulf Ref. Co. V. Iiayne, 138 La. 555, 70 So. 509
(1915)] the dissimilarities are more important than the similarities.

The most common oil and gas lease in the mid-continent area is the
so-called "Producers 88" lease. [See 88 lease.] Even this does not
describe a specific instrument or indicate the interests created
thereby, although generally speaking Producers 88 lease forms contain
an "unless" clause rather than an "or" clause and are executed for a
term of years and so long thereafter as oil and gas is produced. The
Or lease is commonly employed in California. See 86 lease.

The distinction between a lease and a+ieed is difficult to draw but it
has importance in a number of legal contexts. See Treatise H 2435-2137;
Hoffman, Determination of Whether an Instrument Is a Lease or an
Absolute Conveyance of Oil and Gas, 25 Texas L. Rev. 157 (1946). The
principal interests arising from an oil and gas lease are the working
or leasehold interest of the lessee, and the royalty, delay rental,
bonus, and possibility of reverter or power of termination interests
of the lessor. See Masterson, A Survey of Basic Oil and Gas Law, 4 Sw.
Legal Fdn. Oil & Gas Inst. 219, 258-277 (1953).

(3) The instrument under which mineral development of affected
premises is prosecuted.

State of Utah V. Babbitt, 830 F. Supp. 586, 127 O.&G.R. 173 (D. Utah)
concluded that a reference to tribal leases in an Act of 1933,

providing that 11371/2 per centum of the net royalties accruing [from
specified lands] derived from tribal leases" should be paid to the
State for the benefit of the Indians who settle thereon, included an
oil and gas operating agreement authorizing the conduct of oil and gas
operations on tribal land. The opinion refers to a number of statutes
and regulations in which the term "lease" was broadly defined to
include abroas3 variety of contracts, arrangements and agreements.

(4) A geographical location and the physical property thereon.

Taussig v. GoldKing Px°caper°ties Co., 495 So. 2d 1008, 1016, 94 O.&G.R.
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265, 281 (La. C't. App. I986) , writs denied, 502 So. 2d -111 (La. 1987)
, reports testimony that '°persons in different sections of the oil
industry often use the term 'lease' loosely referring to a
geographical location and the physical property, the wells, the tank
battery, etc."

Gary Drilling Ccs, v. Legaartrraexxt of Revenue, 250 Mont. 313, 820 P.2d
428, 117 O.&G.R. 398 (1991) , held that for purposes of a statute
providing favorable treatment for "new production" from any "lease„
that has not produced during the five years immediately preceding the
first month of qualified new production, the term "lease" did not mean
9Pa tract of land" but instead:

"We are persuaded that the word 'lease' as used in this statute,
refers to the contract or legal arrangement giving the driller the
right to go on the land and drill for oil. The 'lease' is not 'the
land, 'but is a separate interest. This definition is consistent with
customary usage in the oil and gas industry. [Quoting the first two
sentences of this entry in the 7th edition of this Manual of terms.
The opinion did not refer to the portion of that entry referring to
Taussig v. GoldKing Propertx.es Co., indicating that the term ' lease"
is often used referring to a geographical location.] Further, by so
construing the word ' l.ease ° in the instant case, we effectuate the
legislature's public policy of encouraging new production on newly
leased lands. °'

The dissenting opinion of two justices contended:

79 .., what is not clear is the meaning of the word 'lease' if one looks
at it in isolation but when used in the context of 'production of
natural gas, petroleum, or other crude or mineral oil from any lease'
it becomes clear. The word 'from' refers to the source. Oil and gas
are produced from a place, real property and premises. For an example,
the oil and leases involved herein and agreements of the lessees
herein, provide in their text for oil and gas produced and saved from
the premises. Oil and gas are not produced from a written instrument
or lease; if it were to be from a written lease, it would be
production under or by virtue of a lease."

For a discussion of whether an oil and gas lease is an "executory
contract or unexpired lease of the debtor" which may be assumed or
rejected under section 365(a) of the Bankruptcy Code, see Byers and
`I'uggey, Oil and Gas Leases and Section 365 of the Bankruptcy Code oA
Uniform Approach, 63 Am. Bankruptcy L.J. 337 (1989). See also .7rs re
Aurora Oil & Gas Corp., 439 B.R. 674 (Bkrtcy. W.D. Mich. 20I0) (oil
and gas lease qualified as an "unexpired lease" which the debtor must
either assume or reject pursuant to Section 365).

See also Abandonment; Ad valorem lease; Automatic termination of

lease; Block lease; Bottom lease; Cancellation decree; Cents-per-ton
lease; Checkerboard leasing; Combination lease; Combined

hydrocarbonlease; "Commence® lease; Community lease; Competitive

lease; "Completion" lease; Conditional lease; Correction lease;

Counterpart lease; Cover lease; Departmental lease; Development of a

lease; Discovery lease selection; Drill or forfeit lease; Drill or pay
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lease; Down-dip lease; Edge lease; 86 lease; 88 lease; Exchange and
renewal lease; Exploration retention lease; Federal lease; Fixed rs.te
lease; Flat-rate roylaty lease; Fractional or future interest lease;
Full-interest lease; Future interest lease; "Gotcha°' lease; Joint
lease; Lanr3men"s lease; Leveraged lease; Lieu lease; Long term lease;
Market value lease; Mid-continent lease; Mineral lease; Multiple
community lease; Net profit share lease (NPSL); New lease;
Noncompetitive lease; Nonconventional oil recovery stipulation;
Nondrilling lease; No-prejudice clause; No surface occupancy (NSO)
lease; No term lease; Oil age 86-C form; Old lease; On the lease;
Open-end lease; Open parcel lease; Or lease; Over-the-counter lease;
Paid-up lease; Perpetual lease; Pooling lease; Preference right lease;
Proceeds lease; Protection lease; Protective lease; Ratification of
lease; Relinquishment of lease; Retention lease; Section 6 lease;
Section 8 lease; Security lease; Selection lease; Shooting lease;
Eplit lease; Split level lease; Split title lease; Store lease;
Stripper well lease; Surface lease; Termination of lease; Tolling of
term of a lease and rental payment; Tolling the running of the lease
term; Top lease; Unexpired lease; 'Unitized lease; Unless lease; Up-dip
lease; Waste water lease.

Lease acquisition costs Bonus payments. In Canada such costs have
in practice been treated as non-deductible capital expene3i.tures.see
Discussion Notes, 4 0. & G. R. 814 (1955) ; McDonald, Canadian Tncome
Tax § 53.2 (a) (1955). In the United States prior to the Tax Reduction
Act of 1974, cash bonus was treated as advance royalty which was
depletable.

See also Eonus.

Lease acquisition fund An alternative to a Drilling fund (q.v.)
by which one may invest in varying combinations of exploratory,
development, or wildcat oil and gas properties. The traditional fund
of this type involves a limited partnership which the corporate
general partner uses to carry its lease inventory or to purchase
leases from third parties. Subscribers are usually called

"participants." See Reiff, "Tax Perspectives of Lease Acquisition
Funds Used as a Financing Vehicle in a Declining Market," 53 Okla.
B.A.J. 2548 (1982) , 32 O.&G. Tax 0. 367 (1983).

See also Income fund; Production fund; Royalty trust.

Lease allowable

Lease allowable
combination of

total allowable
Lease Allowable
'Pexas, ° 47 Texa

See Allowable; Prorationing.

system The lease allowable system, permitting the
the allowables of all the wells on a lease into one
for the entire lease, is discussed in Blazier, "The

System: New Method of Regulating Oil Production in
s L. Rev. 658 (1969),

See also Allowable.
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Lease automatic custody transfer (LACT) A completely automatic
gauging system to take readings for volume, temperature, gravity, and
amount of foreign matter when a new batch of oil leaves a tank and
enters a pipeline. See API Bulletin 2509A; Hardwicke, The Oilman's
Barrel 97 (1958) .

Three surveys conducted among oil producers, pipeline companies, and
suppliers of LACT equipment are discussed in Graham, "LACT
Requirements Pose New Considerations of Oil Regulatory Authority, "7
IOCC Comm. Bull. 23 (Dec. 1965).

A LACT meter may be installed downstream of the uaellhead, especially
where a unit agreement is in force and measurements worked back to
determine production from each individual well within the unit. BP
America Production Co. v. Wyoming Department of Revenue, 2006 WY 27,
130 P. 3 c3 438, 447 n.7 .

Lease bidding systems See Ad valorem charge; Auction; Bonus
bidding; Chilling the bid; Deferred bonus bidding; Economic rent;
Fishing bid; Halbouty concept; Installment bonus payment with
forgiveness option; Intertract bidding; Joint bid agreement; Money

left on the table; Net profits bidding; Open bonus bid; Performance
type leasing; Privatization; Profit sharing bidding; Royalty bidding;
Tapered royalty; Variable net profit share bidding system; Variable
work commitment bidding system; Winner's curse; Work commitment
bidding; Working interest bidding.

Energy Action Educational Foundation v. Andrus, 631 F.2d 751 (D.C.
Cir. 1979) , on subsequent appeal, 654 F.2d 735 (D.C. Cir. 1980) ,
rev'r3 sub nom. Watt v. Energy Action Educational Foundation, 454 U.S.
151, 72 C3. &G.R. 1 (1981) , dealt sorith the requirement imposed by
Congress for the use of alternative bidding systems in the leasing of
Outer Continental Shelf Lands. Pending Supreme Court review of Andrus,
a final rule was issued by the Department of Energy establishing an
Outer Continental Shelf Oil and Gas Variable Work Commitment Bidding
system. The rule summarizes the anticipated effect of various lease
bidding systems. 46 Fed. Reg. 35634 (July 9, 1981) .

For discussions of alternative bidding systems to maximize the capture
of economic rent, see the following:

Mead, Moseidjord, Muraoka, and Sorensen, Offshore Lands: Oil and Gas
Leasing and Conservation on the Outer Continental Shelf (1985);

Mikesell, Petroleum Company Operations and Agreements in the
Developing Countries 38 et seq. (1984) ;

Ramsey, Bidding and Oil Leases (1980) ;

McDonald, The Leasing of Federal Lands for Fossil Fuels Production 95
(1979);
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Mark Gergen, "The Use of Open Terms in Contracts," 92 Columbia L. Rev.
907, 1 fJ26-1037 (1992) ;

Muraoka and Mead, "Economic Issues in Federal Geothermal Leasing
Procedures," 27 Nat. Res. J. 675 (1987) ;

Reece, Leasing Offshore Oil: An Analysis of Alternative Information
and Bidding Systems (1979);

Crommelin and Thompson, Mineral Leasing as an Instrument of Public
Policy (1977);

Gaffney, Oil and Gas Leasing Policy: Alternatives for Alaska in 1977
(1977);

Dam, Oil Resources (1976);

Mead, Moseidjord, and Sorensen, "Competition in Outer Shelf Oil and
Gas Lease Auctions: A Statistical Analysis of Winning Bids," 26 Nat.
Res. J. 95 (1986) ;

Burris & Robson, "Evaluation of Royalty Bid and Profit Share Bid
Bidding Systems," 20 Sw. Legal Fdn. Exploration and Economics of the
Petroleum Industry 123 (1982);

McDonald, "The Economics of Alternative Leasing Systems on the Outer
Continental Shelf," 18 Houston L. Rev. 967 (1981);

Gilley, Karels and Lyon, "The Economics of Oil Lease Bidding," 18
Houston L. Rev. 1061 (1981);

Logue, Sweeney and Willett, "Optimal Leasing Policy for the

Development of Outer Continental Shelf Hydrocarbon Resources" 51 Land
Economics 191 (1975);

Crommelin, "Offshore Oil and Gas Rights; A Comparative Study," 14 Nat.
Res. J. 457 (1974) ;

"Alaska"s Petroleum Leasing Policy," in University of Alaska Institute
of Social, Economic and Government Research, Review of Business and
Economic Conditions (Vol. 7, No. 3, July 1970).

Lease bonus See Bonus.

Lease broker A person who seeks to secure leases for speculation

and resale in areas where survey or exploration work is being done.

See also Landman; Lease hound; Leaseman.

Lease burdens As defined in a Rocky Mountain unit operating
agreement, the royalty reserved to the lessor in an oil and gas lease,
an overriding royalty, a production payment and any similar burden,
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but not including a carried working interest, a net profits interest
or any other interest which is payable out of profits. See Rocky
Mountain Unit Operating Agreement Form 1(Undivided Interest) May,
1954, Section 1.8, Treatise § 920,3.

Lease case file A file maintained by the Bureau of Land
Management (q. v. ) for each mineral application and containing copies
of the applications, issued leases, correspondence, etc. Comptroller
General's Report to the Congress, Actions Needed to Increase Federal
Onshore Oil and Gas Exploration and Development 70 (1981) ; Case file.

Lease clause or provision See Abandonment and takeover provision;
Acreage estimate provision; Acreage retention clause; Acreage
selection clause; After-acquired rights clause; All-or-nothing clause;
Alternative fuel clause; Amount-realized provision; Anti-entirety
clause; Assignment clause; Bonus; Bottom hole severance clause; Buried
pipe covenant; Casinghead gas clause; Casing, pull; Catch-all clause;
Cessation of production clause; Change of ownership clause; Cheap gas
clause; Commence drilling clause; Commencement clause; Commencement
provision; Compensatory royalty clause; Completion clause; Compliance
with lease clause; Contingent right stipulation; Continuous drilling
clause; Continuous drilling operations clause; Continuous operations
clause; Covenant of title; Cover-all clause; Default clause; Defensive
clause; Delay rental clause; Depletory covenant;

Designation-and-filling provision; Development clause; Diluent clause;
Directional drilling clause; Drilling and operating restrictions;
Drilling clause; Drilling operations clause; Dry hole clause; Economic
operation covenant; Entirety clause; Exploration covenant; Express
covenant; Express drilling clause; Extension clause; Federal-floor
provision; Fixed-price royalty clause; Force majeure clause;
Forfeiture clause; Freedom of the rig floor; Free gas clause; Free oil
clause; "Free of cost" provision; Freestone clause; Further
exploration covenant; Future acquisition clause; Good faith clause;
Granting clause, lease; Habendum clause; Horizontal pugh clause;
Implied covenants; Implied easements; "In gross" provision; Initial
exploratory well covenant; Irrigation gas clause; Judicial

ascertainment clause; Lease extension clause; Lease renewal clause;
Lease stipulation; Lessor approval provision; Lessor's special
inspection clause; Limitation clause; Liquidated damages clause;
Market-value/amount-realized provision; Mistake clause; Most favorable
lessor agreement; Mother hubbard clause; Nonconventional oil recovery
stipulation; Nonforfeiture clause; Nonunitization clause; Nonwaiver
clause; No-prejudice clause; No-term lease; Notice and demand clause;
Offset clause; Offset royalty clause; Offset well covenant; Open-end
gas royalty clause; Operation clause; Option to renew clause; Or
clause; Payment for surface acreage clause; Penalty clause; Pooling
clause; Primary term clause; Production-and-allotment provision;
Production and marketing covenant; Products royalty clause;
Proportionate increase clause; Proportionate reduction clause;
Proration clause; Pugh clause; Reasonable development covenant;
Reddendum clause; Release of record clause; Removal of fixtures
clause; Resumpti.on of operations clause; Retained acreage clause;
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Reworking clause; Right-to-cure clause; Riparian lease clause; Royalty

apportionment clause; Royalty clause; Royalty-free clause; Royalty

proration clause; Savings clause; Shut-in gas well clause; Sixty-day

clause; Special warranty; Subrogation clause; Substitute fuel clause;

Surface and subsurface user provisions; Surface damage clause;

Surrender clause; Take-over clause; Tax shifting clause; Term clause;

Terminal provision; Termination clause; Thereafter clause; Thirty

day-sixty day clause; Tight well clause; Time of essence clause;

Tcvb-pronged gas royalty clause; Undivided interest clause; Unless

clause; Waiver and release clause; Warranty; Well completion clause.

Lease extension clause The term employed by Brown, The Law of
Oil and Gas Leases S 9.02 (1984 Revision), for a Continuous drilling
operations clause (q.v.) or a Drilling operations clause (q.w.);

See also Extension clause,

Leasehold interest The interest of one holding as a grantee or
lessee under an oil and gas lease or lease of oil, gas and other
rniners.ls,Such interest includes the right on the part of the lessee
to drill and produce, and is subject to the payment to the lessor of a
Royalty {q. xr. } of a stated fraction or percentage of the production,
free of operating expense, either in kind or at the prevailing price
at the time of production.

See also Miller v. Schwartz, 354 A7. W. 2d 885, 84 O. &G.R. 143 (N.D.
1984) , citing this Manual for the proposition that "it appears that
the term 'working interest, 'as commonly used in the oil industry, is
generally synonymous with the term ' leasehold interest.' °'

OXY USA, Inc. v, Colorado Interstate Gas Co.,.20 Kan. App. 2d 69, 883
P.2d 1216, 1223, 132 O,FG,R. 44 (1994) , discussed in the entry for
Working interest (q.v.) concluding that "The term 'working interest'
is virtually synonymous with the term "les.sehold interest.' [citing
this Manual of Terms] ... . These authorities make it clear that the
term 'working interest' refers to the usual interest of a lessee in an
oil and gas lease and is generally composed of seven-eighths of the
production. it is contrasted with the landowner's royalty interest,
which bears no part of the production expense."

Syn.: Working interest.

Lease hound A person engaged in securing oil and gas leases from
landowners. A lease hound may be an employee of an oil company, in
which case he is also called a Landman (q. v. ). But many lease hounds
are self-employed; taking leases on their own account in an active
area and then assigning them to an operator for exploration and
development, usually retaining an overridi.ng royalty (g. v. ) or other
interest in production.
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Lease interest (1) A term sometimes used in mineral deeds
executed at a time when the minerals are subject to a lease. Under
this circumstance, the deed may provide for the conveyance of a gisren
fraction or percentage of the "lease interest" after the termination
of the existing lease as well as agiRren. fraction or percentage of the
interests arising under the existing lease. The words apparently have
no technical or customary meaning according to a dissenting opinion in
Garrett v. Dils Co., 157 Tex. 92, 299 S.W.2d 902, 930, 7 O.&G.R. 322,
329 (1957) ; in general, however, the words are used to include the
right to join in any future lease and to receive aprOgortionate share
of the lease proceeds, including bonus, rental and royalty.

(2) The term "lea se interest" was said to mean "the right to execute
oil and gas leases" in Delta Drilling Co. v. Simmons, 161 Tex. 122,
338 S.W.2d 143, 13 O.&G.R. 68 (1960) .

(3) The term "leasehold interest" was deemed to be ambiguous in C®rrPet
Energy Services, LLC v. Powder River Oil & Gas Ventures LLC, 2008 WY
69, 185 P.3d 1259 .Tlxe issue was whether an assignment of a well and
a "leasehold interest" constituted a sale of the lease containing 760
acres or a sale of the drilling or spacing unit of 40 acres that
surrounded the referred-to well. On remand, the trial court heard

testimony from a person involved in the negotiation of the assignment
from the grantor' eperspective, who testified that it was his intent
to convey all of the grantor's interest in the relevant testimony. The
trial court then found that the first grantee received the leasehold
interest. The Wyoming Supreme Court affirmed, holding that the
testimony relied on by the trial court was relevant and admissible
given the finding that the assignment was ambiguous. Comet Energy
Services, LLC v. Powder River Oil & Gas Ventures, 2010 WY 82, 239 ,Za.3d
382, 387-88 .

See Executive right.

Leasehold interest See Lease interest.

Lease line See Pipeline.

Lease lottery See Noncompetitive lease.

Leaseman A person who engages in negotiating and acqaairinc-^ oil
and gas leases from various landowners . Aladdin Oil Corp. v. Perluss,
230 Cal. App. 2d 603, 41 Cal. Rptr 239, 241 (1964) . Syn: Lease hound.

See also Landman.

Lease renewal clause A clause giving the lessee a preferential
right to acquire a new lease from the lessor on the same terms and
conditions as the lessor is willing to accept from a third party. This
type of lease clause is said to have come into vogue during the oil
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and gas boom of the late 1970's and early 1580 ° s, mainly to avoid the
r,isk of being "top leased," typically in "hot areas" when an existing
lease is nearing the end of its primary term and a well had not been
commenced. See T. Lynch, The "Perfect" Oil and Gas Lease (An
Oxymoron), 40 Rocky Mt. Min. L. Inst. 3-1, 3-40 (1994).

Lease selection The selection for lease which a permittee may
make from the lands subject to a permit to explore. See, e.g.,
Saskatchewan Petroleum and Natural Gas Regulations, 1969 (O.C. 8/69) §
21.

See also Selection lease.

Lease separation A term used in the Permian Basin Area Rate
Proceeding to refer to the separation of condensate liquids from gas
on the lease property, rather than by later processing. 34 F. P. C.
155, 215, 23 , 23 O. &G.R. 103, 165 (Opinion No. 468, Aug. 5, 1965),
remanded, Skelly C3i.l Co. v. Federal Power Comrra eza, 375 F'.2d 6, 26
O.&G.R. 237 (.loth Cir. 3567) , aff'd in part and rev'd in part sub
nom. In re Permian Basin Area Rate Cases, 390 U.S. 747, 28 O. &G.R.
689 (1968) . See also Gas separation; Separation.

Lease tank See Tank.

Lease termination clause A term to describe a clause in aT.Yaree,
grant mineral deed (q. v. ) or Royalty deed (q. v. ) that creates a
freestanding royalty interest upon termination of the lease or leases
in effect at the time of the execution of the deed. Neel v. Killam
Oil Co., Ltd., B8 S. W. 3d 334, 340, 155 O.&G.R. 85 (Tex. X1pg. -- ;an
Antonio 2002, writ denied) . The holding in Neel was disapproved of in
Hausser v. Cuellar, 2010 Tex. App. LEXIS 5678 (Tex. ^pp.--San Antonio
July 21, 2014, en banc) , insofar as the Neel opinion did not attempt
to harmonize the disparate fractions used in the granting, subject to,
and future lease clauses in a royalty deed.

Lease transfer gas The term employed in Carter v. Exxon Corp.,
842 S.W.2d 393, 121 O.&G.R. 501 (Tex. App.-_Eastland 1992, writ
denied) , to refer to gas produced from a lease and used by the lessee
for gas lift operation on other leases. At a time when gas sold in
intrastate commerce was worth more than gas sold in interstate
commerce, the court sustained the right of the lessee to pay royalty
on lease transfer gas on the basis of the lower price for interstate
commerce, gas, reasoning that if the gas had been sold it would gave
been sold underthe lessee's contract (to which the lessor was not a
party) for the sale of gas in interstate commerce. There is no
indication in the opinion that the court was asked to consider, or did
consider, the question whether such contract breached the implied
marketing covenant of the lessee. See Treatise §856.3.
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Leasing service company A company engaged in the business of
filing for its clients a Drawing entry card (q. v. ) in a federal
Non-competitive lease (q. v. ). Lloyd Chemical Sales, Inc., I'BT^'i 80-94,
49 IBZ,A 392 , GFS (O&G) 1980-163 (Sept. 5, 1980) .

A variant is a company engaged in the business of sending standardized
form letters to second drawees under the simultaneous oil and gas
leasing system, offering to search for any possible defects in the

offer of the first drawee. Should a potential defect be discovered,
the company protests the issuance of the lease and if the protest is
successful and the lease is issued to the second drawee, the company
retains a percentage of the lease. See Geosearch, Inc. v. Andrus, 508
P. Supp. 839, 69 O.&G.R. 327 (D. Wyo. 1981) ; connected case at 517 F.
Supp. 1245 (D. Wyo. 1981) .

For a discussion of the activities of leasing service companies, see
Allenbright, $ 10 Wildcat 119 (1979).

See also the following:

Lowey v. Watt, 684 F.2d 957, 73 O. &G. f2. 480 (D.C. Cir. 1982) (giving
effect to disclaimer by a leasinc-^ service company of a possibly
illegal exclusive sales agency clause in standard agreements clients
executed before filing applications for noncompetitive leases);

Geosearch, Inc. v. Watt, 721 F.2d 694, 71 O.&G.R. 416 (10th Cir.
1983) , cert. denied sub nom. Geosearch, Inc. v. Clark, 466 U.S. 972
(1984) (following rationales and conclusions of Lowey v. Watt and
holding that second drawees or their assignee could not successfully
contest issuance of a lease to qualified first drarnrees).

See also Filing services; Put option.

LEG Liquefied energy gas (LEG) (q.v.).

Legacy litigation This term refers to certain tort and contract
suits that were brought in Louisiana following the decision in
Corbello V. Iowa Production, La. 2002-0826, La. 2002-0826, 850 So. 2d
686, 357 t0. &G.R. 1120 (La. 2003) . Hundreds of new lawsuits were filed
by landowners seeking damages from oil and gas exploration companies

for alleged environmental damage to their properties. "These types of
actions are known as ' legacy litigation' because they often arise from
operations conducted many decades ago, leaving an unwanted "legacy° in
the form of actual or alleged contamination. 9a Loulan Pitre, Jr.,
"Legacy Litigation" and Act 312 of 2006, 20 TiaZ. Envtl. L. J. 347, 348
(2007). Responding to concerns raised by the Corbello line of cases,
the Louisiana legislature enacted Act 312 of 2{7{76, It established
procedures for judicial resolution of claims for environmental damage
to property arising from activities subject to the jurisdiction of the
Department of Natural Resources, Office of Conservation. When this

reform proved inadequate to the tasks, the Louisiana legislature in
2012 enacted Acts 754 and 779, which changed the procedures to be
followed in such suits. See Treatise, §216.12.
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Legal committee A committee charged with handling the legal
problems arising in the negotiation of a pooling or unitization
agreement, the drafting of necessary instruments, and advising on
legal problems generally. See Myers, The Law of Pooling and
Unitization S 4.03 (2d ed. 1967).

Legal life estate A life estate arising by operation of law,
e.g., under local law creating a dower, curtesy or homestead interest,
as distinguished from aConventiory.al life estate (q. v. ) which is
created by a volitional act.

Legal oil or gas Oil or gas produced from awel3 not in excess of
the amount allowed by any rule, regulation;. or order of the regulatory
board or commission (e.g., a proration order), as distinguished from
oil or gas produced in excess of the amount allowed by any rule,
regulation, or order, which is Illegal oil or gas (q.v.) ;

Legal subdivision A quarter-quarter section of land .(viz., 1/16th
of a section, or 40 acres).

In Robert P. Kunkel, 74 I.D. 373, 376, GFS SC3-1967-44 (Nov. 7, 1967)
it was declared that a legal subdivision:

"can embrace a collection of smaller legal subd.ivisions.... Of
course, the larger unit must be a' legal sube3izsision, 'a unit which is
provided for by the public land surveys, such as a half-quarter
section, quarter section, half section, etc. Thus, only two contiguous
quarter-quarter sections located in the same quarter section can be
designated as a half-quarter section, such as 'N 1/2 NE 1f4, , 'E 112
NE 1j4, ° etc. but two contiguous quarter-quarter sections located in
different quarter sections cannot be so designated. They must be
separately described, such as 'SE 114 NE 1/4 ' and ' NE 1/4 SE 1,l4."
Also, two cornering quarter-quarter sections located in the same
quarter section must be separately described, e.g., 'NE 114 Z3E 1/4
and ' sW 1 /4 NE I,1 4.1

"This is also true with respect to lots.

"The position taken in the decisions below that ' legal subdivision' in
the regulation means only combinations of perfectly regular
subdivisions is not required by the language of the regulation or by
any other authority that we know."

In Jacob N. Wasserman, 74 I.D. 392, GFS SJ-1967-47 (Nov. 22, 1967)
the description "E 3/4 of SE 1/4 NW 1,l4 71 was held not to be a proper
description of a legal subdivision; to be sufficient, a description
must be in terms of aliquot portions, viz., in terms of halves,
quarters, halves of quarters, and quarter-quarters.

For purposes of section 30(a) of the Mineral Leasing Act, the term
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'"legal subdivision" refers to a quarter-quarter section, "Partial

Assignments Under Section 30(a) of the Mineral Leasing Act," 76 I.D.
108 , GFS SCi-1969-23 (June 23, 1969).

See also General Land Office Survey; Regular subdivision; Survey.

Legal usufruct A Usufruct (q.v.) arising by operation of law, as
that of a surviving spouse in community. See also Conventional
usufruct.

Lens A relatively porous, permeable, irregularly shaped,
sedimentary deposit surrounded by impervious rock. The lens may serve

as a local center of concentration of oil in the formation. A

lenticular sedimentary bed that pinches out in all directions.

The definition of Lens in this Treatise was quoted in Railroad Corr4m'n
v. Graford Oil Corp., 557 S. W. 2c1 946, 59 (3. &G. R. 338, 344 (Tex. 1977)
, and Seagull Energy B & P, Inc. v. Railroad Commission, 99 S. Dd. 3e3
232, 235 (Tex. App.--Austin. 2003) , aff'd, 226 S.W.3d 383, 385 (Tex.
2007) .

Lenticular reservoir A lens of porous and permeable sediments
surrounded by strata of low permeability, often shale. There may be a
number of such lens unconnected with each other in an area. Such
reservoirs are often small, but completely saturated with oil or gas.

The shoestring sands of the mid-continent region are notable examples
of lenticular reservoirs.

The definition of Lenticular reservoir in this Treatise was quoted in
Railz-oad Corr4rez'n v. Graford Oil Corp., 557 S.W.2d 946, 59 O.&G.R. 338,
344 (Tex. 1977) .

Accord Seagull Energy E&P, Inc. v. Railroad Commission, 226 S.W.3d
383, 385, n.3 (Tex. 2003) , aff'g 99 S.W.3d 232, 235, 157 O.&G.R. 942
(Tex. App.--Austin 2003)

See also Reservoir; Shoestring sands,

Lesion. A civil law concept enabling the vendor of immovable
property to rescind a sale where it can be shown that the purchase
price did not equal at least one half of the true value of the
property. La. Civ. Code arts. 1860-62 (1970). Article 17 of the
Louisiana Mineral Code (1975) provides that the sale of a mineral
right, including a mineral servitude, cannot be rescinded on account
of lesion. See McCollam, "A Primer for the Practice of Mineral Law
Under the New Louisiana Mineral Code," 50 Tulane L. Rev. 729, 740
(1576) . See also Hornsby v. Slade, 2002-2I38 (La. App. 1 Cir.
&'12C1103) ,854 So. 2d 441 (Article 17 of I+fiineral. Code held not
applicable to a sale of land containing sand and gravel, thereby
allowing claim of lesion beyond moiety where the value--when adding
sand and gravel value as of date of sale--was more. than twice the sale
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price of the lancl.).In Thomas v. Fr.zde Oil & Gas Properties, Inc., 633
F. Supp. 2d 238 (W.D. La. 2009) , the court applied Article 17 of the
Mineral Code to a lessor"s claim for rescission of lease alleging that
his consent was •sritiated through fraud by suppression of the truth
concerning the presence and value of a certain .productive formation.
Accord, Cascio v. Twin Cities Development, LLC, 48 So. 3d 341 (La.
App. 2 Cir. 9,l22j10) >

See also Rescission.

Lessee (1) The person entitled under an oil and gas lease to
drill and operate wells, paying the lessor a royalty and retaining the
remainder, often 7/8 ths of the production, known as the "working
interest." The lessee pays all production costs out of his fraction,
the lessor°s fraction being free and clear of all such costs.

(2) The term "lessee" is defined by some statutes to include the
lessee under an oil and gas lease, or the owner of any land or mineral
rights who conducts or carries on any oil and gas development,
exploration and operation thereon, or any person so operating for
himself or others. Wash. Laws 1951, ch. 146, § 3 (6),R. C. W.
78.52.010(7) (1962).

(3) This term has been defined in 30 C.F.R. ,206.101 and § 206.151 to
include "any person who has been assigned an obligation to make
royalty or other payments required by the lease. This includes any
person who has an interest in a lease as well as an operator or payor
who had no interest in the lease but who has assumed the royalty
payment responsibility. "Cornments on the definition are found in 53
Fed. Reg. 1184, I195, 1242 (Jan. 15, 1588) .

See also Common lessee; Third party lessee.

Lesser estate clause See Proportionate reduction clause.

Lesser interest clause See Proportionate reduction clause.

Lessor The owner of mineral rights who has executed a lease. He
is normally entitled to the payment of a royalty (often 1/8th) on
production, free and clear of the cost of developing or operating the
property, except taxes on his share of the production. Other interests
of a lessor arising from a lease include a possibility of reverter or
power of termination, a right in many instances to a bonus and delay
rentals, and the benefit of implied covenants.

Lessor-approval provision The term applied by State of Wyoming v.
Moncrief, 720 P.2d 470, 92 O.&G.R. 220 (Wyo. 1986) , to a gas royalty
provision stating that "the value [of gas and natural gasoline) shall
be as approved by the lessor." In this case the court found

consistency between this provision, a Market-value/amount-realized
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provision (q. v. ) , and a Federal-floor provision (q. v. ) .

See also Cities Service Oil and Gas Corp. v. State of Wyoming, 838
P.2d 146, 122 CJ.&G.R. 179 (Wyo. 1992) .

Lessor form A term applied to a lease form with a gas royalty
clause providing for payment at the point of sale without deduction
from the sales price (or from value at point of sale) except as
specifically authorized by the lease. A Company form (q. v. ), on the
other hand, provides for royalty to be calculated At the well (q. v. ).
See Owen Anderson, "Calculating Royalty: 'Costs' Subsequent to
Production--'Figures don't lie, but ... ,' " 33 Washburn L.J. 591, 593
(1994).

Lessor's royalty A share of the gross production of minerals free
of the costs of production, arising under an oil and gas lease. For
many years the usual lessor's royalty was one-eighth of the production
but the interest is frequently greater or may be less than this
amount. In California the royalty is usually expressed as a percentage
rather than as a fraction of production. Occasionally the term is used
to describe an interest in production arising under the terms of a
lease as distinguished from a Landowner royalty, which term may be
used to describe an interest in production created by a landowner
independently of a lease. In most instances the two terms are used
synonymous ly .

Lessor's special inspection clause A clause reported to have been
included in at least one lease under which, in lieu of being furnished
an electrical log, the Lessor shall have the right to be lowered head
first down the casing equipped with a two cell battery flashlight to a
depth of 7,000 feet, or some lesser depth if heaving shales be
encountered. The clause further provided that "Lessee agrees that
Lessor will be lowered at a rate of speed not to exceed that rate
which any prudent operator would lower his Lessor into a well bore. It
is further understood that if lowering line should part, immediate
fishing operations shall be commenced, and in no event shall Lessor be
cemented, plugged or ahancloned, 9P Hemingway, The Law of Oil and Gas 409
(2d ed. 1983).

Letter See Acreage contribution letter; Aneth letter; Bernstein

letter; Bottom hole donation letter; Bottom hole letter; "Cash call"

letter; Comfort letter; Contribution agreement; Counter letter;

Donation letter; Dry hole agreement; Gusher letter; Purchase letter;
Take-out letter; Valuation letter.

Huggs, Inc. v. LPC Energy, Inc., 88.9 F.2d 649, 107 C3. &G.Ft, 263 (5th
Cir. 1989) , gave effect to exculpatory clauges in a letter agreement

and in a joint operating agreement relating to loss of a lease or an

interest therein through mistake or oversight in nonpayment or

erroneous payment of delay rental or shut-in gas royalty payment, but
declined to apply those exculpatory clauses to a breach of a
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reassignment clause,

Esplanade Oil & Gas, Inc, v. Templeton Energy Income Cozgs.,889 F.2d
621,.112 O.&G.R. 271 (5t1a Cir. 1989) , rejected contentions that a
contracting purchaser under a letter agreement was excused from
performance because of: (a) failure of plaintiff to perform certain
conditions precedents including execution of a'°mutually definitive
Purchase and Sale Agreement" when defendant failed to enter or even
negotiate a definitive purchase and sale agreement and defendant
repudiated the letter agreement solely for economic reasons prior to
the closing date and before plaintiff was required to satisfy the
conditions, and (b) doctrines of force majeure and failure of cause as
a result of an unforeseen plunge in the market price of oil prior to
the scheduled closing date. .

Letter-in-Lieu of Transfer Order In the course of a large
acquisition of producing properties the process of transferrinc-^
payment on a iael1-by-well basis using each purchaser's transfer order
form may be excessively burdensome and time-consuming. Payments may be
redirected by furnishing each purchaser with a Letter-in-Lieu of
Transfer Order. Bateman, "Representing Sellers and Buyers in the Sale
of Producing Properties: Fundamentals in the Acquisition Process," 34
L.S.U. Inst. on Mineral Law 163, 183 (1987).

Letter of intent A letter agreement entered into by parties to a
proposed oil and gas acquisition setting forth the parties' mutual
expression of the major terms of the transaction, i.e., price,
parties, subject matter, conditions to close and time of performance.
"The buyer's primary concern in this early stage of the acquisition
process is to restrict the seller from soliciting third-party offers
and inquiries during the period that the buyer's acquisition personnel
conduct their due diligence evaluation. ... The seller wants to insure
that the buyer will rapidly and conscientiously undertake its due
diligence review so as to minimize the amount of time that it must
keep its oil and gas properties off the market in the event that the

transaction does not close." Bateman, "Representing Sellers and Buyers
in the Sale of Producing Progaerties :Funds.mentals of the Acquisition
Process," 34 L.S.U. Inst. on Mineral Law 163, 168 (1987) ,

See also C. Godfrey, Legal Aspects of the Purchase and Sale of oaa
and Gas Properties 10 (A.B.A. Natural Resources, Energy, and
Environmental Law Section Monograph Series No. 17 (1992);

Gordon T. Whitman, "Letters of Intent : . T3aw Binding Are They?, 'A 43
Landman 35-38 (July/August 1998) (looks at Chevron U.S.A., Inc. v.
Martin Exploration Co., 447 So. 2d 469 (La. 1984)) .

Watson, "Using a Letter of Intent in the Purchase and Sale of

Producing Oil and Gas Properties," 39 Landman 23 (No. 2, March/April
1994) ;

Abbott, "Fundamental Issues and Practical Requirements Affecting the
Purchase and Sale of Producing Resources Progaerti.es, °.29 Alta. L. Rev.
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85, 89 (1993);

Husky Oil Operations Ltd. v. Forest Oil Corp., [19911 4 W.W.R. 336
(Alta. Ct. App. 1991) , lv. to appeal to Canada Supreme Court
dismissed.

Leveraged drilling fund A Drilling fund (q.v.) in which a portion
of the capital subscribed is derived from nonrecourse borrowing. See
Dauber, '°Qil and Gas for the Passive Investor--Tax and Business
Consideraticans, °' 25 Sw. Legal Fdn. Oil & Gas Inst. 419, 449 (1974) ;
Klein, "The State of Leverage, " 24 O.&G. Tax Q. 282 (1975).

Leveraged lease A transaction in which the lessor participants
seek to obtain the taxation benefits associated with ownership of the
property.

"In a leveraged lease, the equity parties separate the transaction
from normal business by borrowing specifically to acquire the
particular asset to be leased, rather than drawing upon their general
funds. These borrowings are normally made by a partnership of equity
parties. I use the word 9partnership" in the income tax sense since
the joint financing arrangement in a leveraged lease will always

constitute a partnership for income tax purpsases.... The partnership
may borrow between 60% and 95% of the cost of the asset to be leased,
These borrowings are on a non-recourse basis so that the partners'
personal liability to the lender is limited to what is generally
described as a° fraudulent or wilfull misconduct or gross
neglect, ' . . . " Blaikie, ,"Leveraged Leasing, i9 3 Australian Mining &
Petroleum L.J. 70, 71 (1981).

This arrangement was described as follows in CRC Corp. v. C®mm °r of
.Inte.rnal Revenue, 693 F.2d 281, 75 O.&G.R. 429 (3d Cir. 1982) , cert.
denied, 462 U.S. 1106 (1983) : "Under these arrangements an oil and
gas operator assembles apaclcage of leasehold interests which he
conveys to a limited partnership, for a cash payment and a nonrecourse
note secured by a mortgage on the leaseholds and equipment used in
resulting wells. Simultaneously, the operator enters into a fixed

price no-out turnkey contract to drill wells, at no further cost to
the investors. The operator also simultaneously obtains a completion
joint venture option under which the operator can recover an interest
in a completed well by remitting to the limited partners aportian of
the cash consideration which they paid."

See also Nonrecourse financing.

LFG recovery project A project for the recovery of methane gas
from landfills. See Kahn, "Methane from Landfills," 1. Nat. Res. &
Environment 13 (Vol. 1, No. 2, Spring 1985).

Liberative prescription Prescription liberandi causa. See
Prescription.
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LIBOR London Interbank Offer Rate, an average of the interest
rates at which several major banks lend between themselves in the
London money market. P. Stevens, Oil and Gas Dictionary 113 (1988).

Libyan General Petroleum Corporation (LIPETCO) A state oil
company which was abolished in 1970 and was succeeded by the Libyan
National Oil Corporation (LINOCO) (q. sr. ) .

Libyan National ®il Corporation (LINOCO) A state oil company

established in July, 1970, as the successor to the Libyan General
Petroleum Corporation (LIPETCO) (q. v. ) . See OPEC, Selected Documents
of the International Petroleum Industry 1970 at p. 61.

Libyan premium A premium paid at one time for Libyan crude oil
based on the fact that the transportation costs of marketing such
crude was less than the transportation costs of marketing crude
produced in the Gulf States (Abu Dhabi, Iran, Iraq, Kuwait, Qatar and
Saudia Arabia).

Libyan producers agreement A 1971 agreement by producers of
Libyan oil that if a party's crude oil production was caat back as a
result of government action, all other parties would share in such cut
back as provided in the Agreement. And if there was insufficient
Libyan oil to meet the contractual obligations due to restrictions or
shut d.®wn by the Libyan government, those parties with Persian Gulf
production would supply the Libyan producers who were cut back with
Persian Gulf oil at cost. See Hunt v. Mobil Oil Corp., 410 F. Supp. 10
(S.D. N.Y. 1975) , aff'd, 550 F.2d 68 (2d Czr. 1977) , cert. denied,
434 U.S. 984 (1977) ; 465 F. Supp. 195 (S.D. N.Y. 3978) , aff'd
without opinion, 610 F.2d 806 (2d Cir. 1979) .

For discussions of the agreement see the following:

Jackson, Negotiations between American Contractors and Foreign Host
Governments, 8 Nat. Res. Law. 1, 6 (1975) a

Sampson, The Seven Sisters 217 (1975).

Syn.: Safety net; Sharing agreement.

See also Back-up crude.

License With the decline in the popularity of the term Concession
(q. ir. ) to describe the natural resources exploration and development
agreements made by host nations with foreign oil companies, the term
"license" has come to be applied to some such agreements. See Dam, Oil
Resources 14 (1976).
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The details of the license system employed in the United Kingdom for
onshore and continental shelf exploration and production are set forth
in Daintith and Willoughby, A Manual of United Kingdom Oil and Gas Law
20-70 (1977).

Licensing procedures and criteria are discussed in the following
papers:

Cameron, North Sea ©i.l. Licensing: Comparisons and C'ont-raats, [1984/85]
4 OGLTR 99;

Cameron, UK Licensing Criteria, [1984/85] 2 OGLTR 27.

See also Appraisal license (AL); Conventional license; Development
license; Exploration license (EXL); Exploratory license (Canada) ;
Methane drainage license; Petroleum license; Production license;
Reconnaissance license; Significant discovery license.

License fee system A system established in 1573 by Presidential
Proclamation 4210 replacing the prior Oil Import quota (cl. zr. ) program
with a modified tariff system with potentially unlimited imports. See
Preston, "National Security and Oil Import Regulation: The License Fee
Approach," 15 Va. J. I,nt. Law 399 (1975).

Licitation Partition by sale of property and division of the
proceeds of the sale. See La. Civ. Code Art. 1339 (1952). The property
to be partitioned is sold at public auction after the advertisements
required by law. Where land is burdened by a mineral right created by
fewer than all of the co-owners of the land, partition by licitation
is favored over partition in kind. Patrick v. Johnstone, 361 So. 2d
894, 62 O.&G.R. 173 (La. Ct. App. 1978) , writ denied, 364 So. 2e3 600
(1978) .

See also Gates, "Partition of Land and Mineral Rights, "4.8 La. L.
Rev. 1I19 (1983).

Campbell v. Pasternack Holding Co., 625 So. 2d 477 (La. 1993) , held
that (1) "a co-owner with perfect ownership [may] partition by
licitation property as to which another undivided interest has been
bifurcated into usufructuary and naked interests"--revisiting and
overruling prior case authority--and that (2) "the same plaintiff
co-owner, who has no attendant mineral rights, may partition her
'surface' interests in the landonly, by licitation, where one or more
of the defendant co-owners has full interests in the land, including
mineral rights"--concluding that limitations on the right to partition
should be strictly construed, and that the Mineral Code supports the
right that property may be partitioned subject to the mineral rights.

See also Equitable partition; Partition.

Lie-down drilling unit (Lie-down spacing) See Standup drilling
unit (Standup spacing).
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Lien A charge, security, or encumbrance upon property.
Consolidated Oil Wells Services, Inc. v. State Oil Co., 12 Ifan. App.
2d 422, 747 P.2d 183, 97 O.&G.R. 283 (1887) , held that a prior valid
statutory lien for labor and materials had priority on leasehold
equipment and fixtures over a lessor's equitable lien arising from
express provisions of the lease.

In In re SemCrude, L. P. , 407 B. R. 140, 172 O.&G.R. 140 (Bkrtcy. D.
Del. 2009) (Oklahoma), the bankruptcy court rejected a claim that the
Oklahoma Oil and Gas Owners Lien Act, f?k.3a. Stat. Ann. tit. 52, ,§ 548
et seq. , gave producers a statutory lien in revenue or proceeds from
Oklaks.oma production that was superior to other perfected security
interests. The court nated that the Lien Act expressly states that
this section does not "impair or affect the rights, priorities, or
remedies of any person under provisions of the Uniform Commercial
Code." The court also found that the Production Revenue Standards Act
(q. Fr. ) did not operate to impose a trust for the benefit of the
Oklahoma Prrs3ucers.FQr related matters under special statutes and
nonuniform amendments to Article 9 to provide special protections to
mineral owners, see In re SemCrude, L.P., 407 B. R. 82, 69 UCC Rep.
Serv. 2d 212, I72 O.&G.R. 658 (Bkrtcy. D. Del. 2009) (Kansas); Izx re
SemCrude, L.P., 407 B. R. 112, 69 UCC Rep. Serv. 2d 245, 172 O.&G.R. a
(Bkrtcy. D. Del. 2009) (Texas).

In re Semcrude, Le P. , 456 Fed. Appx. 167 (3rd Cir. 2012) , af'.t''g,
20I1 U.S. Dist. LEXIS 16481 (Bkrtcy. D. Del. 2011) (claim by largest
creditor of 8em Group Holding, L.P. that it is owed $50 million by
SemCrude Pipeline, LLC, is dismissed under the equitable mootness
doctrine) ;

In re Semcrude, L. P. , 448 B. R. 472 (Bkrtcy. D. Del. 2011) (Plains
Marketing, L.P. given leave to amend its complaint to add two

additional claims for relief, one based on a recoupment theory and the
other on an indemnity theory);

In re Semcrude, L.P., 442 B. R. 258 (Bkrtcy. D. 2)el. 2010)
(Bankruptcy Court has jurisdiction to hear producer's claims against
the first purchasers and thus the transfer of the various state-besed
actions will not be undone);

In re Semcrude, L.P., 436 B. F. 317 (Bkrtcy. D. Del. 2010) (debtor's
motion to dismiss claims based on their purchaser of shares of
SemGroup Energy Partners, L.P., denied since SGLP is not an affiliate

of any of the debtors, which is a requirement before such claims may
be eiismissed) ;

In re Semcrude, L.P., 428 B. R. 590 (Bkrtcy. D. Del. 2010) (Chevron,
a first purchaser, sought relief from the automatic stay to make a
payment based on its contractual right of set-off; court denied relief
due to a lack of mutuality);

In re Semcrude, ,L.. P. , 428 B. R. 82 (Bkrtcy. D. Del. 20I0) (Benkruptcy
Court will not dismiss adversary claims made by first purchasers
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regarding their attempts to make payments to the bankruptcy estate

based on a set-off of the hankrupty's credits and debits; the

producers who had filed numerous state court actions seeking to impose

liens on the first purchasers had filed the motion so that the state
court actions could move forward);

In re Semcrude, L.P., 418 B. R. 98 (Bkrtcy. D. Del. 2009) (resulting
trust as to funds held by Semcrude entity on behalf of Vess Oil that
were to be distributed to third parties existed under Kansas, Oklahoma
or Texas law);

In re Semcrude, L.P., 399 B. R. 388 (Bkrtcy D. Del. 2009) (in order
for first purchasers to exercise contractual right of set-off, the

bankruptcy statute requires that the set-off right satisfy a mutuality

requirement; under the Semcrude purchase and sale contracts, that
mutuality did not exist).

See also Arkla Earplorat.ion Co. v. Norwest Bank of Minneapolis, 94,9
F".2d 656, 660 (10th Cir. 1991) (a lender with a prior perfected
security interest under the Oklahoma UCC had superior rights relative

to an Oklahoma gas producer under the Oklahoma Lien Act as a matter of
law).

Mineral liens are provided for in Chapter 53 of the Texas Property
Code. Tex. Prop. Code §5 56.001 et seq. One of the requirements in
filing an affidavit for such a lien is to provide an adequate
description of the leasehold estate. What meets the "adequacgr"
requirements is a matter of some dispute. See Blanco, Inc. v. Porras,
897 F.2d 7$$ (5th Cir. 1990) â In re Reichmann Petroleum Corp., 2009
U.S. Dist. LEXIS 30983 (S.D. Tex. } â In re Mid-America Petroleum,
Inc., 83 B.R. 937 (N.D. Tex. 1988) ; Trevor Rees-Jones, Trustee for
Atkins Petroleum Corp. v. Trevor Rees-Jones, Trustee for Apache
Services, Inc., 799. S.W,2d 463 (Tex. App.--El Paso 1980) .

In Sun Coast Plumbing C'o., Izxc. V. Shell Offshore Snc.,2t}10 U.S.
Dist. LEXIS 34139 (S.D. Tex. April 7, 2(310} , the court refused to
grant the defendants' motion for summary judgment that the Texas
mineral lien statute did not apply to the provision of plumbing
services for a structure destined to be located offshore.

Fourth National Bank of Tulsa v. Appleby, 1993 OK 153, 864 P.2d 827,
127 O.&G.R. 610 , was concerned with the priority of an oPerator"s
lien under a forced pooling order and the lien of a mortgagee on a
mineral interest covered by the order. By a 5-4 division the court

held "that the priority of a mechanics' and materialmen's lien runs

from the earliest date labor or materials are furnished, a claim for
payment of which is not barred by the applicable statute of
limitations on the date the lease is per.fecteel. In other words, only
labor or materials furnished within the applicable statute of

limitations on the date a mechanics° or materialmen's lien is

perfected may by used to establish the date of priority of the lien.',

The case was remanded with instructi-ons to enter judgment for Bank on
its mortgages.

North Finn v. Cook, 825 F. Supp. 278, 125 O.&G.R. 613 (D. Wyo. 1993)
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, held that: (1) a farmor's Back-in working interest (q.v.) under a
Farmout agreement (q. v. ) was a possibility of reverter (which is
alienable and exempt from the Rule against Pergetuities) ;(2) the
statutory lien under Wyo. Stat. § 29n3-103 for work or materials
supplied the owner of the working interest in oil, gas or other wells
did not attach to the farznar ° sback-in interest since there was no
agreement by the farmor-reversioner to pay costs; and (3) even if the
back-in interest was lienable, its owner was not served in the

foreclosure proceeding and was not named in the foreclosure order, and
hence it was not extinguished in the proceeding.

Coates v. Shell Western' E & P, Inc., 5 Cal. App. 4th 904, 7 Cal.
Rptr. 2d 187 (Cal. App. 1992) , concluded that "subtractive process,"
as used in the California Oil and Gas Lien Act, "is complete or
terminates upon a permanent cessation of operation andJor abandonment
of the fielr3, "and hence one who performed services in connection with
the excavation, dismantling and removal of unused and abandoned
shipping lines from Shell leases to eliminate possible interference
with the surface owner e s farming operation was not entitled to a lien
against Shell leases under this Act.

For a discussion of the reasonableness of operating expenses incurred,
in action by operating owner to recover share from nonoperating owner,
see Matlow v. Rosenfeld, 245 111. App. 3d 448, 185 111. Dec. 386, 614
N.E.2d 520, 127 O.&G.R. 483 (1993)

See also the following:

Timothy C. Dowd, Oil and Gas Liens in Oklahoma, 51 Okla. L. Rev. 309
(1999);

Terry I. Cross & Jason T. Barnes, C3i.i and Gas Liens & Foreclosures--A
Multi-state Perspective, 51 ®k1a. L. Rev. 175 (1999);

Patricia H. Chicoine, Lien on LOWLA; It'^ a Privilege: Recent
Revisions to the Louisiana Oil Well Lien Act, 57 La. L. T2etr, 1133
(1997);

Harrell & Anderson, f2eport of the ABA UCC Committee Task Force on Oil
and Gas Finance, 24 Tex. Tech L. Rev. 805 (1994);

Harrell, Oil and Gas Security Interests in the 1450sr A Need for
Consistency and Uniformity, 44 Okla. L. Rev. 71 (1991);

Stcckwell. & Cole, "Operators' Liens Under the 1989 AAPS, Form 610
Operating Agreement," The Oil and Gas Joint Operating Agreement Paper
No. 5 (Rocky Mt. Ntin. L. Fdn. 1990);

Pettifer, Status of the Operator's Lien in Law and in Equity, 26 Alta.
L. Rev. 87 (19E87).

See also Mechanic's lien; Privilc.ge, Subordination agreement.

Lieu ^^.e.ase A new lease gi.ven by alessor to an assignee of the
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lessee "in lieu of" the original lease. An Extension and renewal
clause (q. v. ) in the assignment may entitle the lessee-assignor to an
interest in the new lease. See Seaman, "Financial Aspects of Oil
Transactions, " 3 U. C. L.A. L. Rev. 550, 552 (1956),

Lieu royalty Syn.: for Compensatory royalty (q.v.) or Substitute
royalty (el. v. ) or Shut-in royalty (rr, v. ),

In Alaska, where a storage lessee also holds the right to produce oil
or gas not previously produced in conjunction with stored oil or gas,
the storage lease may provide for a royalty upon stored oil or gas
when produced. In lieu of a storage fee or rental on stored oil or gas
or both, the storage lease may provide for a royalty upon stored oil
or gas when produced, which royalty rate may be the same as or
different from the royalty rate or rates provided for in any oil or
gas leases involved. See the Alaska Mineral Leasing Regulations, 11
AAC 83.510,

Life index A measure of remaining gas reserves based on current
production obtained by dividing the known reserves by annual
production.

Life estate See Conventional life estate; Legal life estate; Open
mine doctrine.

Lifeline rate A special low rate for a commodity (e.g., gas,
electricity, or telephone service) made available (1) for the

consumption of a fixed "lifeline" quantity of the commodity, that low
rate being uniformly available to all residential users, or (2) for a
relatively small class of qualifying consumers (e.g., the poor or
elderly). Cal. Publ. Util. Code § 739, enacted in 1975, requires the
California Public utilities Commission to designate lifeline
quantities for gas and electricity and to require gas and electric
utilities to include lifeline rates in their schedules. See Sackett,
"Lifeline Rates for Natural Gas Utilities--A Hit or a Myth?" 2 J.
Contemp. L. 218 (1976),

Life of lease contract A Gas purchase contract (q. v. )hazring the
duration of the life of the lease owned by seller.

Lifting (1) The term utilized in a Joint operating agreement
(q.v.), Production sharing contract (q.v.), Service contract (q.v.),
or other contract between or among two or more parties having an
interest in production to indicate that a party has taken and removed
some or all or more than its share of production for the period in
question.

See also Balancing; Cancelled underage; Deemed purchase formula;
Deferred production agreement; Gas bank agreement; Lifting tolerance;
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"Out of balance" production plan; Overlift; Split connection;
Underage; Underlift; Underlift/overlift garovision.

(2) The process of bringing oil to the surface. See Artificial lift;
Gas lift; Lifting costs.

Lifting costs The expenses of lifting oil from a producing

formation to the surface, being part of the current operating expenses
of a working interest.

I.R.B. 1960-47, 11 declares that this term "as used in the oil and gas
producing industry, is usually considered to be synonymous with
'operating costs' and consists of those deductible costs incurred in
the production of oil and gas after completion of drilling and before
its removal from the property for sale or transportation. Such costs
consist of labor, superintendence, supplies, repairs and assets having
a life not in excess of one year, maintenance, applicable overhead
costs, as well as those items properly includible in the computation
of gross income under the provisions of Revenue Ruling 141 ." 13
O.&G.R. 164, 165 11-961,1.

Hininger v. Kaiser, 738 P.2d 137, 94 O,&G,R, 167 (Okla. 1987) ,
declares that "[t]fZe term 'lifting costs' relates to a portion of the
cost of producing oil and gas exclusive of drilling and equipping
costs--the term defies a more precise definition." In footnote 4 of
the opinion, the court noted, "We have held that lifting expenses may
include: costs of operating the pumps, pumper's salaries, costs of
supervision, gross production taxes, royalties payable to the lessor,
electricity, telephone repairs, depreciation, and other incidental
lifting expenses." In accord: Smith, dlb/a Smith Oil, V. Marshall oll
Cnrp.,20C14 OK 10, 85 P.3d 830 .

Lifting sub A Sub (q. v. ) used with a drill collar to provide a
shoulder to which to fit the drill-pipe elevators so that the drill
collar can be raised or lowered into the hole.

Lifting tolerance A provision of a Joint operating agreement
(q. v. ), Production sharing contract ( q. v. ), Service contract (e3. v, ),
or other contract between or among two or more parties having an
interest in production under which a party's "lifting" (taking of
production in kind as required by the contract) during the latter
dates (e.g., 21 days, 30 days) of an accounting period (e.g., a
quarter of a year, a year) may be counted as lifted in the next
succeeding accounting period (thus avoiding or reducing the party's
overlift in the prior period) or under which a party's "lifting'°
during the early dates of an accounting period may be counted as
lifted in the prior accounting period (thus avoiding or reducing the
party's underlift in the prior period).

See also Balancing; Cancelled underage; Deemed purchase formula;
Deferred production agreement; Gas bank agreement; Lifting; "Out of
balance" production plan; Overlift; Split connection; Underage;

Appendix 215



8-L Manual of Oil and Gas Terms L
Page 33

Underlift; Underlift/overlift provision.

"Light end" products Naphtha, kerosene, diesel fuel and lube oil
produced by a refinery from crude nil. See Texas American Asphalt
Corp. v. Walker, 177 F. Supp. 315 (S.D. Tex. 1959) . See also Product;
Topped crude oil.

Light petroleum products (LPP) A term including No. 2 fuel oil,
diesel fuel, kerosine, jet fuel, and gasoline. Florida Gas
Transmission Ga.,23 FPS 5-421 ( FERC Opinion No. 144 , Sept. 2,
1982). See also Product.

Limitation clause The clause of a deed or lease specifying the
duration of the interest granted. Limitation clauses may be subdivided
into clauses of general limitation (which state the maximum duration
of the granted interest) and clauses of special limitation (which
provide for earlier termination of the granted interest upon the
happening of a specified event, e.g., upon the cessation of specified
drilling or production operations upon an oil and gas leasehcald).

See also Conditional limitation; Devotional limitation doctrine;
Possibility of reverter.

Limitation notice A notice served on a licensee setting the
limits within which rates of production may thereafter be required to
be increased or reduced in the national interest. See Daintith and
Willoughby, A Manual of United Kingdom Oil and Gas Law 49 (1977),

Limitations, statute of See Statute of limitations.

Limitation, words of Words employed in a deed or will having the
effect of marking the duration of an estate.

Limited assignment A term applied to an assignment limited in a
spatial dimension, either vertically or horizontally. Terrell,
"Limited Assignments--Who Gets What?," 35 Rocky Mt. Mzn. Law Inst.
17-1, 17m3 (1989).

Limited capacity well A well incapable of producing the Allowable
(q.v.) that would normally be assigned to it. Railroad Gprrarn'n v.
Woods Exploration & Producing Co., 405 S. W. 2d 313, 315, 24 O.&G.R.
831, 834 (Tex. 1966) , cert. denied sub nom. Aluminum Co. of America
v. Woods Exploration ^ Producing Co., 385 U.S. 991 (1956) .

Syn.: Limited well (c{. v. ) .
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Limited carried interest A Carried interest (q. v-. ) which is to be

carried for the initial development phase only of the operation. After

the operator has recouped his advances to the carried interest, the
carry terminates. See "Carried Interests Revisited by Tax Court." 8
O.&G. Tax Q. 159, 161 (1959).

Limited liability company A hybrid type of organization having
characteristics of both a corporation and a Limited partnership
(q.v.).

The first limited liability company statute was adopted in Wyoming in
1977, and the Internal Revenue Service proposed to treat the company
as a corporation, thereby eliminating any tax advantages and
apparently dooming the adoption of similar statutes elsewhere. In 1988
the IRS reversed its position, classifying in Rev. Ruling 88-76 the
Wyoming limited liability company as a partnership even though none of
its members is personally liable for the company p s dehts.See
Koutrodimos, Bell and Moore, "The Texas Limited. Liability Company," 42
O.&G. Tax Q. 29 (1993).

See also the following:

Maxfield, G'Connor and Wolf, "New Oil and Gas Exploration and
Investment Vehicle: The Limited Liability Company," 38 Rocky Mt. Man.
L. Inst. 17-1 (1992);

Burke & Meyer, "Federal Income Tax Classification of Natural Resource
'tTentures ;Co-(7s,vr3.ership, Partnership or Association?" 37 Sw. L.J. 859,
887 (1984).

Limited offer exemption An exemption under the Blue Sky law

(q.v.) of certain states to offerings to a limited number of persons

or offerings of a given amount or offerings for particular purposes.

See Treatise § 441.4 at note 20. A Uniform Limited Offering Exemption

has been drafted by a committee of the North American Securities

Administrators Association, Inc. (NASAA) and approved at the 1981

annual meeting of the Association. I C^',^X Blue Sky L. Rep. P 5294. See
Treatise § 441.4.

Limited overriding royalty A term sometimes used to describe an
Oil payment (q. v. ) e See, e.g., Fleming v. Commissioner, 24 T.C. 818, 4
O, &G.R. 1609 (1955) , .z'ev'o'., 241 F.2d 78, 6 O. &G.R. 3458 (Bt1s Cir.
1957) , rev°d sub nom. Commissioner v. P. G. Lake, Inc., 356 U.S. 260,
8 O.&G.R. 1153 (1958) .

Limited partnership A form of organization, frequently employed
in financing oil and gas ventures, by which an investor of funds
becomes a limited partner with limited liability. See the Uniform
Limited Partnership Act (1969).

Sixth Geostratic Energy Drilling Program 3980 v. Ancor Exploration
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Co., 544 F. Supp. 297, 74 O.&G.R, 89 (N.D. Jk3a. 1982) , while
concluding that certain limited partners were indispensable parties to
an action where receivership of partnership assets was sought, held
that the.limitecl partners, like shareholders of a corporation, should
not be considered in determining diversity of citizenship.

Eisenbaum v. Western Energy Resources, Izso.,2I8 Ca.I.App. 3d 314,
267 Cal. Rptr. 5, 110 O.&G.R. 1 (1990) , concluded that "A promoter or
insider, or a seller of a limited partnership interest, owes a
fiduciary duty to the prospective purchaser of such an [Limited
Partnership] interest. ... Where a fiduciary obligation is present,
the courts have recognized a postponement of the accrual of the cause
of action [for breach of the Securities law] until the beneficiary has
knowledge or notice of the act constituting a breach of fidelity."

See also the following:

Keyser, "Publicly Traded Limited Partnerships: The Treasury Fights the
Wrong War, " 36 Sw. Legal Fdn. Oil & Gas irzst. 10-1 (1985);

Giannola, "Structuring Oil and Gas Limited Partnerships--an Update,"
36 Sw. Legal Fdn. Oil & Gas Inst. 11-1 (1985) ;

McMillan, "Obtaining Equity Capital for Drilling Operations: The
Securities Aspect," Rocky Mt. Min. L. Sxxat, on Mineral Financing 6-1
et seq. (1982) (containing examples of forms employed in limited
partnership fina.ncinc-^ of oil and gas ventures);

"Investing in Oil and Gas Through Limited Partnerships," P.H. Oil &
GasjNaturaZ Resources Taxes P 3004 (1983),

See also Cherrypicking; Developmental program well; Drilling fund;
Drilling partnership; Drop down limited partnership; Lease acquisition
fund; Limited liability company; Listed depository receipt; Master
limited partnership; Partnership in commendam; Presentment right;

Public limited partnership (PLP); Roll down limited partnership;
Roll-up.

Limited recourse financing Financing of a project by a 1oan for
which there is limited recourse to assets of the borrower other than
funds generated by the proj ect for which the loan is made. Limited
recourse financing is distinguished from Nonrecourse financing (q, v, )
inasmuch as under some but not all circumstances there may be access
to other assets of the borrower, e. g. , for breach of a completion
covenant, a covenant that the facilities will work, or a covenant to
contribute the borrower's share of costs regardless of overruns.See
Willoughby, "Limited Recourse Loans," in Proceedings of the Petroleum
Law Seminar (Jan. 8-13, 1978), organized by the Committee on Energy
and Natural Resources, Section on Business Law, International Bar
Association; Ladbury, "Recent Trends in Limited Recourse Financing
with Particular Reference to Limited Recourse Loans, Production
Payments and Forward Sale and Purchase Agreements," 2Au,stl. Mining &
Petroleum L.J. 68 (1979); McCormick, "Legal Issues in Project
Finance," I JENRL 21 (1983).
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See also Financing; Nonrecourse financing; Project financing.

Limited royalty A term which has been applied to a Production
payment (q. v. ) . Texas Gas Exploration Oarp. v. Brian Investments,
Ltd., 544 So. 2d 67, 71, 104 O.&G.R. 509 (La. App. 1989,6 , writs
denied, 548 So. 2d 1246, 1255 (La. 1989) .

Limited term abandonment Authorization by the Federal Energy

Regulatory Commission permitting gas previously committed to

interstate commerce to be sold in the spot market and transported by
any means allowed under Order No. 436. See Griggs, °iRestructuring the
Natural Gas Industry: Order No. 436 and Other Regulatory Initiatives,"
7 Energy L.J. 71, 84 (1986).

See also.Abandonment of facilities or service

Limited term certificate A Certificate of public convenience and
necessity (cl. v. ) issued by the Federal Power Commission or its

successor, the Federal Energy Regulatory Commission, for the sale of

natural gas for resale in interstate commerce for a specified limited

term. 18 C.F.R. H 2.70, 159.29 (1980). In Moss v. Federal Power
C®mm'n, 424 U.S. 494, 54 O.&G.R. 247 (1976) , the court made it clear
that while the Commission could issue a certificate without term

limitation despite the fact that a producer had applied for a limited

term certificate, the Commission could also issue a certificate for a

limited term or a certificate authorizing abandonment at a future date
certain.

See also One hundred and eighty day emergency sales; Pregranted
abandonment; Sixty-day emergency sales.

Limited term sale See Limited term certificate.

Limited term working interest A Limited working interest (q.v.).

Limited well A well which is not capable of producing to the full

extent of prorated allowable as distinguished from a prorated well,

which is assigned a pro rata share of a reservoir' s allowable. Texas
Producing, Inc. v. Fortson Oil Co., 798 S.W.2d 622, 114 O.&G.R. 174
(Tex. Ct. App. 1990) (holding that Railroad Commission order
reinstating cancelled allowable for prorated well and denying

cancelled allowable for limited well violate correlative rights of
owner of limited well).

Syzz. : Limited capacity well (g.v. ) ,
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Limited working interest A kTor3einr.^ interest (q. w. ) which will
terminate prior to the economic exhaustion of the reserves upon the
happening of some event, e. g. , the passage of time, production of a
specified quantum or realization of a predetermined sum of money. The
tax treatment of such an interest is discussed in Griffith, 9aCurrent
Developments in oil and Gas Te.xation,9° 25 Sw. Legal Fdn. OiI' & Gas
Inst. 323 (1974); Mi11er's Oil and Gas Federal Income Taxation § 13-5
(1930 erl.ition).

Line flood A system of water flood in which two rows of oil wells
are staggered on both sides of an equally spaced line of water intake
wells. When the oil wells reach their economic limit of production
another row of oil wells is drilled ahead of the flood and the former
oil wells are converted into water intake wells. See Lytle, "History,
Present Status, anci. Future Possibilities of Secondary Recovery
Operations in PennsylYranis, " I SOCC Comm. Bull. 29, 33 (Dec. 1959).

See also Secondary recovery; Water flooding.

Line loss The amount of gas lost in a distribution system or
pipel ine .

Line pack gas The volume of gas maintained in a pipeline at all
times in order to maintain pressure and effect uninterrupted flow or
transportation of natural gas through the pipeline. Revenue Ruling
68-620, 1968-4.9 I.R.B. 16, 30 O.&G.R. 319 .

Transwestern Pipeline Co. v. United States, 639 F.2d 679 (Ct. Cl.
1980) , held that for federal income tax purposes, the cost of line
pack in a natural gas pipeline system constitutes a capital
expenditure which is depreciableover the useful life of the system,
rejecting the position long taken by the Internal Revenue Service that
the cost of line pack is a nondepreciable inventory expense.

In Technical Advice Memorandum 8040005, dated June 17, 1980, the
Internal Revenue 5ervice ruled that a taxpayer must treat as inventory
the volume of gas needed in a gas pipeline to maintain the
uninterrupted flow of gas in the pipeline. 29 O.&G. Tax Q. 599 (1981).

Line test well A test well drilled near the line between two
separate properties designed to test the area (particularly in the
Outer Continental Shelf) for a show of oil or gas. Typically the
owner(s) of each of the properties contribute to the cost of the vrell,
Frequently the well is a so-called Escrow well, Expendable well, or
Pre-platform well (q.v.) not expected to be completed as a producing
well even if the test is favorable. The transaction may be structured
as spooling unit to which each of the properties contribute acreage
or as a Contribution agreement (q. tr. ).
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LINOCO The Libyan National Oil Corporation (q. v. ).

LIPETCO The Lybian General Petroleum Corporation (q.v.)

Liquefied energy gas (LEG) A term inclusive of Liquefied
petroleum gas (LPG) (q. v. ) and Liquefied natural gas (LNG) (q. v. ) . See
"Liquefied Energy Gases," Hearings before the Senate Committee on
Commerce, Science and Transportation, 95th Cong., 2d Sess. Serial No.
95-134 (1978).

Liquefied natural gas (LNG) Natural gas that has been cooled to
about--160 degree Centigrade for storage or shipment as a liquid in
high pressure cyrogenic containers. See Resor, "Revolution in the
Natural Gas Industry," 102 Trusts &Eetatea 1092 (1963).For a
discussion of certain of the problems of shipping this gas and common
provisions of contracts of affreightment, see Mankabady, "The
Affreightment of Liquefied Natural Gas," 9 L7. World Trade Law 654
(1975) ; Greenwald, "Japanese LNG Contracts," j1983j84] 10 OGLTR 222
(1984).

The siting of LNG facilities is exclusively within the power of the
Federal Energy Regulation Commission (q. v. ) ;ay virtue of the Natural
Gas Act (q, v. ). 15 U.S.C. § 717b(e) (1). Efforts by state and local
governments to regulate the location andjor operation of LNG
facilities have been found to be preempted.

In AES Sparrows Point LNG v. Wilson, 589 F. 3d 721 (4th Cir. 2009)
the court upheld Maryland°s decision relating to a water quality
certification of a proposed LNG terminal under Section 401 of the
Clean Water Act ( q. v. ) . 33 U. S. G'. § 1341(a)(1).

See e. g. , F*Jeaver a a Cove Energy, LLC v. Rhode Isl and Coastal Resources
Ma.nagemexat Council, 583 F. Supp. 2d 259, 168 O.&G.R. 574 (D.R.I. 2008)

ag£Pr3, 589 F'.3d 458 (lst Cir. 2005) a

AES Sparrows Point LNG, LLC v. Smith, 470 F. Supp. 2d 586 (D. MeI.
2007) .

For recent developments on LNG matters, see Harry W. Sullivan, Jr.,
LNG and Its impaot on the Natural Gas Industry, 51 Rocky Mtn. Min. L.
inst. Ch. 10 (2005); and Julia R. Richardson, Howard E. Shapiro & E.
Brendan Shane, LNG: Revival of an i.rsdustry, 55th Inst. on Oil & Gas
Law Gh. 18 (2004).

Special problems of liquefied natural gas are discussed in several
papers in International Bar Ass'n, 2 Energy Law 1981 (Proceedings at
The Banff Centre 26 Apri1--2 May 1981).

Problems of regulation of the price of imported liquefied natural gas
are dealt with in West Virginia Public Services O'omnE°n v. U. S. Dept.
of Energy, 681 F.2d 847 (D.C. Cir. 1982) ;
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Many of the current issues relating to LNG are discussed in the papers
presented at the "Law of LNG Conference" sponsored by the Center for
American and International Law's Institute for Energy Law.

For discussions of sales and shipping agreements for liquefied natural
gas, see the papers by McCarthy, Masuda, and Susuki in International
Bar Association, Energy Law in Asia and the Pacific 651 et seg,
(19s2).

For a discussion of problems of the carriage of LNG by ships, see S,
Mankabady, Energy Law 371 (1990).

See also Marathon C3il Co. v. United States, 604 F. Supp. 1375, 1386,
87 O.&G.R. 455 (D. Alaska 1985) , a.f.f °ci, 807 F.2d 759, 767, 90 O. &G.R.
6 (9th C'ir. 1986) , cert. denied, 480 U.S. 940 (1987) .

Problems of allocation of project and other risks in Liquefied natural
gas sales contracts are discussed in "Topic 7: Gas Projects," in IBA
Section on Energy & Natural Resources Law, Energy Law 190, 551 to 627
(1990).

See also Clean Water Act; Natural Gas Act; Preemption.

Liquefied petroleum gas (LPG) Butane and propane separated from
natural gasoline and sold in liquid form as fuel, commonly known as
bottled gas, tank gas, or simply LPG. Domestic use of LPG is confined
largely to those areas where other gaseous fuels are not available.
Industrial uses of LPG are varied and many. Some plants use it as firm
fuel or as stand-by fuel for natural gas, while others use it in
special heat-treating processes or in steel cutting or in other
special heating operations.

Natural gas liquids used as motor fuel blending stocks provide
clean-burning characteristics, give volatility control, and impart
other desirable qualities. Many of the liquids can be upgraded into a
variety of chemicals: alkylates, disopropyl, butadiene, ethylene,
cyclohexene, etc.

For a discussion on problems of the carriage of LPG by ships, see S.
Mankabady, Energy Law 371 (1990).

Liquidated damages clause A clause in a lease or other agreement
providing for payment of an agreed sum of money as an alternative to
performance of a contract obligation. See, e.g., Psrlrraan v. Pioneer
Limited Partnership, 918 F.2d 1244, 114 O.&G.R. 407 (ath Cir. 1950)
(discussing the requirements for enforceability of such a clause).>ee
also Treatise § 430 at note 9, § 671.2 at notes 7-9, § 697.12, and §
885.5

Liquid constituents Hydrocarbons in solution in natural gas which
are liquefiable at surface temperature and pressure or by treatment
and processing.
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Liquid hydrocarbons Hydrocarbons which are liquid at surface
temperature and pressure.

Liquid products This term was employed in Carter v. Exxon Corp.,
842 S. W. 2a 393, 395, 121 O. &G, R. 501 (Te.x, App. 1992) , to refer to
the marketable products (e.g., ethane, propane, butane, and pentane)
separated from Raw make (q. v. )by further processing after separation
of oil and condensate from casinghead gas by a separator (thereby
producing Raw gas) followed by extraction of liquefiable hydrocarbons
by a gas processing facility.

Listed depository receipt A transferable receipt from a bank or
trust company acknowledging that the institution holds the thing
described in the receipt as agent for the receipt holder; the receipt
is described as "°listed" when listed for trading on a stock exchange.

See Mann, "Financing Oil and Gas Operations--Recent i7evelopments, o" 33
Sw. Legal Fdn. Oil & Gas Inst. 407, 418 (1982):

"In this context, an oil and gas limited partnership interest that
cannot be listed for trading according to the rules of a stock
exchange would be deposited with a bank for the account of the limited
partner. The limited partner would hold the depository receipt which,
under the rules of the stock exchange, would be eligible for listing.
The Apache Corporation was the first to use this innovative idea for
an oil and gas limited partnership."

Little big inch pipeline A 20-incYx products pipeline from east
Texas to the east coast built durins.^ World War II to meet the problem

caused by tanker losses at sea as a result of submarine warfare. After
the war the pipeline was sold to Texas Eastern Transmission Corp. and
converted to a gas pipeline. Subsequently, in 1958, the pipeline was

returned to products service.See Johnson, Petroleum Pipelines and
Public Policy, 1906-I959, 324, 341-348, 383 (1967); C. Castaneda,
Regulated Enterprise: Natural Gas Pipelines and Northeastern Markets
(1993).

Little frac This term is defined by Stoltz, NTsc.^ner & Brown v.
Cimarron Exploration Ca.,564 F. Supp. 840 at n.5, 77 O.&G.R. 529 at
n.5 (W.D. Qk1a, 1981) , as follows: 7°A ' la.ttle frec' is a
limited-entry type of technique with fewer perforations than the big
frac and pumping the gel water into the hole at a rate not over twice
the number of holes, i.e., if you had ten perforations then pump 20
gallons of water a minute. "

See also Big frac; Frs.cturing;

Live oil Crude oil before gas has been separated from the liquid.
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LNAPL .(liquid fuel products-light non-aqueous phase liquid)
Petroleum products that, due to spills or leaks, seep through the soil
and may create a hydrocarbon plume. Baker v. Chevron U.S.A., Inc:,
2009 U.S. Dist. LEXIS 1I0524 (S.D. Ohio Nov. 4. 2009) .

LNG Liquefied natural gas (q.v.)

LNOC The Libyan National Gil Corporation (q.v.).

Load diesel Diesel oil injected into a well to swab the well.

Load factor Average daily requirement divided by maximum daily
requirement, stated as a percentage.

In Lynchburg Gas Co. v. Federal Power Commission, 336 F.2d 942, 944
note I (D.C. Cir. 1964) , this term is defined as "the ratio between a
buyer's average daily purchases and its contract demand, the maximum
volume it has a right to take under its contract."

Load factor rate See One hundred percent load factor rate.

Loading See Front-end laading.

Load oil (1) Any oil or liquid hydrocarbon which has been used in

any remedial operation in an oil or gas well. New Mexico Oil
Conservation Comm'n, Rules and Regulations 3 (1958).

(2) Oil injected into a well as part of a fracturing operation. See
Whitaker v. Texaco, Inc.,.283 F.2d 169, 13 O. &G. R. 502 (I C1 tiz Cir.
1960) ; Fracturing.

(3) 11 'Load oil' means any oil which has been used with respect to the

operation of oil or gas wells for wellbore stimulation, workover,

chemical treatment or production purposes. It does not include oil

used at the surface to place lease production in marketable

condition." 30 C.F.R. §206.1.01, commented on in 53 Fed. Reg. at 1195
(Jan. 15, 1988).

Load-on-top A procedure adopted by major oil companies in 1964

designed to reduce pollution by deballasting and tank washing

operations of tankers at sea. See Daintith and Willoughby, A Manual of
United Kingdom Oil and Gas Law 66 (1977).

See also S. Mankabady, Energy Law 263 (1990).
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Loan See Mezzanine loan; Political risk loan; Production loan.

Loan participation Division of a loan among several financial
institutions as a means of enabling an originating lender to
accommcdate large customers which it could not otherwise handle. The
institutions participating in the loangenerally see it as a way to

invest profitably with a minimum of cost, effort, and risk. See Fisher
& Muratet, "The Aftermath of Penn Square Bank: Protecting Loan
Participants from Setoffs," Z8 Tulsa L.J. 261 (1982).

LOC Louisiana Dffice of Ca.nservation,

Local distribution company (LDC) The local company distributing
gas acquired from a pipeline to local residential, commercial, and
industrial consumers. Associated Gas Distributors v. Federal Bnergy
Regulatory Comen aaa, 824 F.2d 981, 992, 96 <J. &G. R. 557 (D.C. Cir. I987)
, cert. denied, 485 U.S. 1006 (1988), I2.2 S. Ct. 373 (1990) .

Rochester Gas & Electric Corp. v. Public Service Coenm'n, 71 N.Y.2d
313, 525 N. Y. S. 2ci 809, 520 .TQ'. E. 2d 528 (1988) , sustained the validity
of a New York statute providing for Mandatory carriage (q.v.) of gas
by certain utilities under specified circumstances.

Local distribution facility A term which "connotes a network of

small local lines used to transmit gas from a large interstate

pipeline to individual consumers spread out in a local geographic

area--not a high-pressure line connecting as an interstate pipeline to
a single end-user." Oklahoma 10iatzsral. Gas Co. v. Federal Energy
Regulatory Cnrramln, 906 F.2d 708, 710 (D.C. Cir. 1990) .

On subsequent review of the Cammissinn ° s opinion after remand, the
court again remanded to the Commission for an adequate explanation.
Oklahoma .Fetatzaral Gas Co. v. Federal Energy Regulatory Comm'.rl, 940 F.2d
699 (D.C. Cir. 1991) , on later appeal, 28 F. 3d 1281 (D.C. Cir. 1994)

Local drainage See Drainage.

Location (1) A well site. The usage varies somewhat according to
context. For example, newspapers will announce the "location" of a
wildcat well at a certain place. This means that it has been decided
that a well will be drilled at that place. It is also proper to speak
of spacing units as "locations," e.g., the X well is two "locations"
south of the Y well.

(2) "A claim to public lands which is estaLlisheci either by the
surrender of scrip or by the initiation of a mining claim or a
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settlement claim." United States Department of the Interior Bureau of
Land Management, Glossary of Public-Land Terms 27 (1949).

See also Completion location; Location exception order.

Location damages Compensation paid by an operator to the surface
owner for injury to the surface or to growing crops in the drilling of
a well. Such payment may be required by law for excessive user of
surface easements, by statute, by aSz.arface damage clause (q.v.) in an
oil and gas lease, by a Tenants consent agreement (q.v. ) or by other
agreement.

Location exception A well location authorized as an exception to
the regular well spacing rule.

See also Allowable penalty; Exception well; Rule 37; Sistrunk
formula; Well spacing.

Location exception order A regulatory order permitting an
exception to be made in the location of a well within a drilling and
spacing unit. The order may also provide for a special allavrable'for
the exception well. Forest Oil Corp. v. Cc.rporatiox3 C'omm'n, 807 P.2d
774, 114 O.&G.R 92 (Okla. 1990) .

Locked-in rate A rate in which an "increased rate is later
superseded by a further increase." It is thus "effective only for the
limited intervening period, called the 'locked-in' period, and retains
significance in § 4(e) proceedings only in respect of its
unrefundability if found unlawful." Wisconsin v. Federal Power Comm'n,
373 U.S. 294, 298 n.5, 18 L).&G.R. 541, 544 n.5 (1963) .

Lode or vein A continuous zone or belt of mineral-bearing rock or
other earthy matter in place in fissure or rock, or lying within well
defined channels and having boundaries sharply defined by rocky walls;
or a continuous body of mineral that is clearly distinguished from
neighboring rock and the general mass of the xnountain. FuZler v.
Mountain Sculpture, Inc., 6 Utah 2c7 385, 314 P.2d 842, 8 O.&G.R. 90
(1957) a

For a discussion of the distinction between lode and placer deposits,
see Keller, "Lode or Placer?--Locating the Distinction," 31 Rocky Mt.
Man. L. Inst. 12-1 (1985).

See also Harris, "Location of Lode Claims Over Placer Claims," 34
Rocky Mt. 4`?in. L. Inst. 12-1 (1988).

Log As defined by the United States Department of Labor,
Occupational Health and Safety Administration, a log is "a systematic
recording of data, such as a driller's log, mud log, electrical well
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log, or radioactivity log. Many different logs are run in wells to
discern various characteristics of downhole formation.'9; as cited in
Grey Wolf Drilling Cca., .Lo. P. v. Boutte, 154 S.W.3d 725, 731 n.7 (Tex.
App.--Houston [14th Dist.] 2003) y review granted, judgment vacated
and remanded by agreement, 2005 Tex. LEXIS 202 (Tex. Me.r. 4, 2005)

See Caliper log; Cemetron log; Chlarinilcags Driller's log; El.ectrical
well log; Gamma ray-gamma ray logging; Well log.

,"Logging off'9 The accumulation of liquids in the well bore of gas
wells preventing gas from rising to the surface.

LOIA The Louisiana Oilfield Indemnity Act (q. v. ) .

London dumping convention The International Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter
1972 whereby the contracting States undertook to prevent pollution of
the sea by the dumping of waste and other matter.

London Policy Group ( LPG) An organization created in 1971 in
order to negotiate jointly as an industry with OPEC regarding
increases in producer-government 9Pta}ce.'° It was composed of
representatives from approximately twenty-four petroleum companies
operating in the Persian Gulf and Libya. Krueger, The United States
and Snternaticanal Oil 31, 65 ( 1975).

Long oil payment An Oil payment (q. v. ) with a long pay-out. See
Discussion Notes, 4 O.&G.R. 1074 (1955).

See also Short-lived in-oil payment.

Long section A section of land in the United States_Governanental
Survey which contains more than 640 acres. See Stevens v. State
Corporation Comm'xx, 185 Kan. 190, 341 P.2d 1021, 11 O.&G.R. 804 (1959)

See also General Land Office survey; Lot; Section; Short section.

Long-stroking The process in which the length of the pump' s
stroke is increased resulting in increased pumping capabilities.
Bargsley v. P.ryor Petroleum Corp., 196 S.W.3d 823, 826 (Tex.
App.--Eastlanci 2006) .

Long term lease An. oil and gas lease executed for a long primary
term without a thereafter clause. This was an early form of oil and
gas lease which has passed out of use because it was not found
satisfactory by either lessors or lessees. The former desired some
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assurance of a periodic return from the land in the fcrm of rentals or

royalties, and the latter desired to insure that their interest would
last so long as oil or gas was produced from the land. This lease form
has been largely supplanted by the Unless lease (q.v.) and Or lease
(q.v.) forms in which the habendum clause includes a Thereafter clause
(cl. v. ). See Treatise § 601.1.

Long ton See Trn,

Look See Free look.

Lookback An agreement between the buyer and seller whereby the
sale price of a property will be redetermined or adjusted at a time
after the sale has been consummated. See "Loralebacks, " 11 O. &G. Tax Q.
88 (1962),

Look-see assignment The term applied by L. Skeen, West Virginia
Oil and Gas Law 46 (1984), to a lease assignment form said to give the
purchaser an interest for a fixed sum covering drilling and logging
and which gives the purchaser a look at the well before deciding if he
desires to pay an additional pro rata sum for his share of completion
costs. Form 20 in this work, described as a Look-see assignment,
appears to give the operator the right to complete a well after which
the purchaser is to be notified of his share of completion expenses;
if the purchaser fails to pay his share the operator is given the
option to consider the assignment of a share of the working interest
„null and traie3° or the option to sue the purchaser for his
proportionate share of the completion expenses.

LOOP The Louisiana Offshore Oil Port (cl. v. ) ,

See also Brownsville Loop.

Looping The construction of a second pipe line parallel to
another existing pipe line, thus increasing the carrying capacity of
that part of the line. See Battle Creek Gas Co. v. Federal Power
Crrmm°n, 281 F.2d 42 (D.C. Cir. 1960) .

See also Partial looping.

Loop lines Additional pipe lines on the original right-of-way
paralleling the original pipe lines which are laid to increase
capacity. Northern Natural Gas Co. v. O'Malley, 174 F. Supp. 176, 10
O.&G.R. 423 (D. Neb. 1959) , rev°d, 277 F. 2d 128, 12 O.&G.R. 335 (8th
Cir. 1960) .

Losing returns Loss of drilling Mud (q.v.) used to control high
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pressure into underlying structure.

Heavy gas pressure may be encountered during drilling, in order to
control the pressure it is necessary to use heavy drilling mud. The
mud is normally returned to the surface by mud circulating pumps but
sometimes the mud disappears into the reservoir down in the earth.
This disappearance of mud into the underlying structure is known as
°losing returns." When this occurs, the mud is forced into the
underlying geological structure containing the gas and has a tendency
to seal off the flow of gas into the hole. After casing is set,
perforated and tubing run, it is necessary either to swab the tubing
or flow the well to complete the well as a producer. When high
pressures are encountered, swabbing may not be feasible as the
pressure may blow the swab out of the well and possibly cause loss of
control of the well. See Rogers v. Osborn, 152 Tex. 540, 261 .S'. W. 2d
311, 2 O.&G.R. 304, 1439 (1953) ; Returns.

Loss See Abandonment loss; Joint loss provision; Worthlessness,
Loss from.

Lost and unaccounted for gas (LA.UF) A cost that may be recovered
by a pipeline, usually by means of withholding a specified volume of
gas from delivery to the end-user. Florida Gas Transmission Co., LLC
v. Bay Gas Storage Co., Ltd., 2009 U.S. Dist. LEXIS 10038 (S.D. Tex.)

"Lost and unaccounted for gas occurs from leakage, variations in

metering at different locations and other reductions in the volume of
gas transmitted ... incurred as part of a pipeline's daily operations.
Colorado Interstate Gas Co. v. Federal Brser,gy Regulatory Commission,
599 F.3d 698 (D.C. Cir. 2010) . In this case, the court disallowed
CIG's attempt to treat gas that leaked from an underground storage
facility as lost and unaccounted for gas.

See also Dynegy Midstream Services, Limited Partnership v. Apache
Corp., 294 S. W, 3d 164, 52 Tex. Sup. Ct. J. 1176 (2009) (where the
contracts specify that the seller is entitled to spercentage of the
net proceeds from the sale of the residue gas "F..U.13. the Plant
tailgate," the seller bears the risk of loss caused by lost or
unaccounted for gas between the wellhead and the plant tailgate).

Lost circulation The loss of drilling fluids to the formation,
usually cavernous or very permeable, evidenced by the ccmglete, or
partial loss of drilling fluid returns to the surface. See
Circulation.

79 'Lost circulation ° is a very serious but not altogether uncommon
event which usually occurs when in the drilling process scavern or
some extremely porous formation is encountered into which the drilling
mud escapes without returning to the surface. Drilling mud is
initially pumped under high pressure down inside the drill pipe and
through holes in the rotating bit. Full circulation is essential to
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the rotary drilling process. The mud lubricates and cools the bit. it
returns in suspension to the surface the cuttings which geologists
study for the presence of hydrocarbons snd which, if left in the hole,
would clog the bit and stick the pipe; and, on its return journey, the
mud cakes the well bore, sealing harmful formations while protecting
valuable ones, and it creates support for the walls of the hole. In
the case of lost circulation, cuttings and cave-ins will fall on top
of the drill collars and bit, causing the pipe to get stuck in the
hole." Burger Drilling Co. v. Bauman, 643 F.2d 240, 241, 69 O.&G.R,
511, 513 (5th Cir., Unit A, 1981) .See also Reverse circulation.

Startex Drilling Co. v. Sohio Petroleum Co., 680 F. 2d 412, 74 O. &G.R.
384 (5th Cir. 19B2) ,wes concerned with the question whether there
had been loss of circulation in a well which, under the terms of a
drilling contract, caused the day rate rather than the footage rate to
be applicable. The court discusses in detail the controversy over the
meaning of this somewhat ambiguous term, viz., whether there was lost
circulation when returns of drilling mud amounted to 80 percent.

Drilling contract provisions concerning lost circulation are discussed
in Anderson, "The Anatomy of an Oil and Gas Drilling Contract," 25
Tulsa L.J. 359, 442 (1990).

Lost or neglected grant doctrine See "Presumed grant" doctrine.

Lost royalty rule The rule applied in some jurisdictions that the
appropriate measure of damages for breach of an express drilling
covenant is the royalties that the claimant would have received on
production from the well if it had been drilled in accordance with the
contract. See Treatise § 885.2.

Lot "A subdivision of a section which is not described as an
aliquot part of the section but which is designated by number, e. g. ,
Lot 2. A lot is ordinarily irregular in shape and its acreage varies
from that of a regular subdivision." United States Department of the
Interior Bureau of Land Management, Glossary of Public-Land Terms 27
(I949).

Lottery See Noncompetitive lease.

Louisiana Offshore Oil Port (LOOP) An oil unloading facility

located in the Gulf of Mexico 18 miles offshore adjacent to La Fourche
Parish, in waters of sufficient depth (105 to 115 feet) to accommodate
eVery Large Cargo Carrier (VLCC) (cl. v. ) which has a draft of up to 95
feet when fully loaded. See Wolbert, U.S. Oil Pipe Lines 68 (1979).

The operations of LOOP are described in United States Fidelity &
Guaranty Co. v. LOOP, Inc., 769 F. Supp. 2I0, 117 Oe&GeX2o 471 (B.13,
La. 1997) (holding that the Louisiana Oilfield Indemnity Act was not
applicable to LOOP).
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Louisiana Oilfield Indemnity Act (LC1IA.) La. Rev. Stat. Ann. g
9r27E30 (West 1991), declaring void and unenforceable indemnity, hold
harmless, or additional assured provisions in agreements pertaining to
wells for oil, gas or water, or drilling for minerals. See United
States Fidelity & Guaranty Co. v. LOOP, Inc., 769 F. Supp. 210, 117
O.&G.R. 471 (E.D. La. 1991) (holding that this Act was not applicable
to LOOP which was engaged in underground storage of oil in salt dome
caverns and °'znrithdragnral" of oil from storage, rather than in

"production and extraction as is contemplated of oil wells in the
conventional sense" ) .

Louisiana Oilfield Site Restoration Law In 1993, the Louisiana
Legislature enacted the Louisiana Oilfield Site Restoration Law (Acts
1993, No. 404, codified at La. Rev. Stat. § 30:80 et seq. ). The
Legislature established a 10-member oilfield site restoration
commission and an oilfield site restoration fund to provide for the
proper and timely cleanup, closure, and restoration of oilfield sites,
to be administered by the Commissioner of Conservation within the
Department of Natural Ftesources.The Commissioner has the authority to
declare a site an orphaned oilfield site upon a finding that: no
responsible party can be located, or such party has failed or is
financially unable to undertake actions ordered by the assistant
secretary; and the eiYfield site either: "(a) was not closed or
maintained in accordance with all statutory requirements and the
regulations adopted thereunder; or (b) constitutes or may constitute a
danger or potential danger to the public health, the environment, or
an oil or gas strata." Once a site has been declared orphaned, no sale
or removal of property from the orphaned site may be made without the
written consent of the Commissioner, and conducting operations on the

site is prohibited without the consent of the Commissioner. La. Rev.
Stat. § 30: 91 (B) (.3) & (4). t7nce a site has obtained orphaned status,
the Commissioner is authorized to conduct site restoration, defined by
the act as "any and all oilfield site restoration activities required
of a responsible party of an oil or gas property by regulations
adopted by the office of conservation pursuant to this Subtitle,
including without limitation plugging of oil and gas wells, pit

closure, site remediation, and removal of oilfield equipment.'° La.
Rev. Stat. § 30;82(11}. See generally Rob Scheffy Jr. &Andreza J.
Harrison Jr, Current Oil and Gas Environmental Considerations, 48th
An.n. Inst. on Min. Law 263, 268-70 (2001/2006) . See Giorgio v.
Alliance Operating Corp., 2005-0002 (La. 1119106), 921 So. 2d 58, 77
http:ffdnr.Youisiana.gov/consJCOPd5EF2ENfoilsite-res.ssi, See also
Cedyco Corp. v. Department of ATatural Resources, 993 So.2d 271,
2007-2500 (La. App. 1 Cir. 7/23j0II) (Commissioner's declaration that
well sites were orphaned upheld).

Lo-Vaca problem The problem arising from the failure of the
Lo-Vaca.Gathering Company to meet its contractual obligations to
supply natural gas to a large area of Texas in 1972. See Prindle,
Petroleum Politics and the Texas RaiZroad Commission 108 et seg.
(1981).

Appendix 231



B-L Manual of Oil and Gas Terms L
Page 49

Lower tier crude oil This term is defined by Section 4988 of the
National Energy Act (H,R. 8444), as passed by the House of
Representatives on August 5, 1977, as controlled crude oil which is
certified by the producer as having been sold pursuant to the lower

tier ceiling price rule, in effect (at the time of the first purchase)
under section 4(a) of the Emergency Petroleum Allocation Act of 1973,

See also Exempt crude oil, Second tier oil.,

.Syra. e First tier oil; old oil.

Lower tier oil

Low-priority user
(q.v.).

Syn.: for Old oil {q. v. } .

Any user other than a High-priority user

Low temperature extraction (LTX) A process by which gaseous
hydrocarbons are caused to condense or liquify in a gas stream by
refrigeration to temperatures below zero degrees Fahrenheit. Colorado
Interstate Gas Co. v. HUFO Oils, 626 F. Supp. 38 91 O.&G.R. 115
(W.D.Tex. 1985) ,a.£f Pr3, 802 F.2d 133, 91 O.&G.R. 134 (5th Cir. I986)
, reh'g en banc denied, 806 F.2d 261 ( sth Cir. 1986) .

Colorado Interstate Gas Co. v. HUFO Oils, supra , and HUFO Oils v.
Railroad Commission, 717 S.W.2d 405, 100 O.&G.R. 197 (Tex.
App.--Austin 1986, writ denied) , held that white oil extracted from
natural gas by low temperature extraction could not be counted as
"oil" for purposes of classification of a well as an oil well or gas
vre l l .

Amarillo Oil Co. v. Energy-Agri Products, Inc., 794 S.W.2d 20, 3tJ.9
O.&G.R. 524 (Tex. 1990) , was concerned with a gas ocarier's claim
against a producer of white oil by a low--tempe,rature extraction
process. The court concluded that since the parties to a Phase
severance (q.v.) did not define the term "casinghead gas," they
"e•a.id.en.ced their intent to incorporate the statutory definition of"
the term. It then held that classification of the gas turned on
whether it was produced from an "oil stratum" ."When oil rights are
severed from gas rights in a phase severance, and the parties do not
otherwise specify in the conveying instrument, the party who owns the
right to casinghead gas owns only that gas or vapor sorhich is

indigenous to an oil stratum and is produced from that stratum along
with oil, as contrasted to gas produced from a separate gas stratum
through an oil vrell.'p 109 O.&G.R. at 534 .

See also Albino oil; Gas condensate; Gas well; Natural gasoline;
Water-white oil; White oil.

Low-volume system A. liquid petroleum pipeline system or a segment
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of a system which transports less than 100 BPk on a regular basis.

Alberta Energy Resources Conservation Board Informational Letter IL-PL
76-1 (Jan. 9, 1976).

See also High-volume system; Intermediate-volume system.

LPG (1) Liquefied petroleum gas (q.v.), being liquefied propanes
and butanes separately or in mixtures.

(2) London Policy Group (q.v.).

LPGA Liquefied Petroleum Gas Association.

LPG-gas drive Use of high-pressure enriched gas or an LPG-slug to

achieve the miscible or partly miscible displacement of oil by gas.
See Morse, "Trends in Oil Recovery Methods," 1.TOCC Comm. .8u1l. 1, 5
(Dec. 1959).

See also Secondary recovery.

LPP Light petroleum products (q.v.).

LSD Abbreviation of Legal subdivision (q.v.).

LTA Limited term abandonment (q.v.),

LTX An acronym for Low temperature extraction (LTX) (q.v.).

LTX products White oil (q.v.) produced by Low temperature
extraction (LTX) (q.v.). Amarillo Oil Co. v. Energy-Agri Products,
Inc., 794 S.W.2d 20, 109 O.&G.R. 524 (Tex. 1990) .

Lubricating oil An oil used for the lubrication of machinery,

The process of preparing such oil was described in Asiatic Petroleum
Corp. v. United States, 183 F. Supp. 275, 12 O.&G.R. 841 (Customs
Court, 1959) , as follows:

"The heavy distillate fraction of petroleum crude oil is further

distilled under vacuum, which is then followed by a solvent

extraction, which is followed by a solvent dewaxing, then occasionally

is followed by acid treatment, and then clay filtration, which permits

the basic stocks to be run down to separate storage tanks. ... [T]hese

basic stocks are later blended together in mixing tanks ... to meet

certain specifications of viscosity and flash and gravity, and then.to

this mixture is added a chemical or chemicals, which are known as
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additives; These are mainly used to enhance the properties of the
lubricating oil. 0

Lurgi process A commercial process, originated in Germany, for
coal gasification. See Henry v. Federal Power C'orruey'n, 5I3 F.2d 395, 52
O.&G.R. 135 (D.C. Cir. 1975) .

See also Manufactured gas.

Lying behind the log A term applied to conduct of the lessor
during drilling operations by the lessee which may cause the court to
find a lease preserved by estoppel and laches despite the expiration
of the primary term. For this argu.ment, to prevail, the lessee must
show (3) a duty on the part of the lessor to speak or act in some
manner, and (2) detrimental reliance on a failure to perform such
duty. Kuykendall v. Helmerich & Payne, Inc., 54 Okla. B.A.J. 26
(Okla. Ct. App. 1982) , noted, 19 Tulsa L.J. 271 (1583), opinion
vacated and trial court judgment aff'd, 741 P.2d 869, 97 O.&G.R. 220
(Qkla. 1987) .

Duer v. Hoover & Bracken Energies, Inc., 753 P.2d 345, 98 O.&G.R. 130
(Okla..Ot. App. 1986, cert. denied) , rejected equitable defense of
laches based upon allegation that lessee was prejudiced because lessor
"laid behind the log" until the venture proved profitable and then
asserted his claim that the lease had terminated automatically by
reason of failure to make timely payment of rentals: "Because Lessee
commenced drilling knowing Lessor never received his payment, it is
evident any prejudice it suffered was the result of its own actions
and not as a result of Lessor' s' delay' in instituting suit. He who
seeks equity must do equitZt. "

See also Laches.

Syn.: Riding the well down.
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lt is [t7tSCa.p^i^lie 2t,a$ an iii;^#TuiaeYIz '^vhiwf.v ct^,`?vt;ys a f'ec.,^ si:i1;?lt ^t E fi^2ii'ii#^1G SXk C?i? <md

gas miY1<iiths f I.'^ ^la4t) is a "titlt',t6'aT7.auktFi'>:^" :s i4?2lE'uJ'3;p!3.tcL by the t5rkiati dotni%.{';i1 found t@i

Lhc -M:Fvbl-,- Title Act Thus, tlie piz ar^^i gss leascs ide,t3`iec iil this xecord were "t:t1c

tra,^saa;iionse.. md Yhe -.zrirtera': intmst;' (that k, the sev;r'ed ^r^^evr:st passing fto.a fiarryv Dorr to

Vesta Dos-[', t;len ,ta thcir children and ^.^-andchildreei) was a•ebe subje^,,:" of a^s<:ri^, (^9 title

recorded in the office o,"thc. c4yunrj- rem-der." (Exbihim C-'?-t 5)-

ion , the ; c^^rr}a^;ti^^e "10c)k Peri^^^f ^`c^r fl.e 1989 vt-^rskt a ^if t1le 11MA as t1>vscribed ip.

of Ri^:t tw '^t. l E)9S}, L:ick=yn Apls, Nc=, 94C,^ 1 14, 1995s^':_ ':oA^'1^,

1S 6 11, 12ie r?:i ajicl g^a^ ;ca:^<w ^:t: r^^^c^I ^°lt^^ia^ tt1C 2C^d^°^4r ^aa xic?^? bef^^s^ t]^Y N1{^rc1^ ?,2

1^*^^^ ^:f^ ak^•^; ^^t^. C`^F^^:4^^3r,^r^t1^s, v^^t^^rt 1^^.^^^t:l':'s ^:^^tw^:^^s^^' ^^I^ t':.^: ^r<^;^^^r ^^r t11^' x.r:^ #1:^
,

19^59 t'^'I'si%xi: ti'^^:^'t^ DI^f^ t^^^'wsic ef^`^t!^}ve and tFps;t`aIg i'e, the Do3T 7Tili'c'.Ccl 'lntei"C:;iC could fIi t 17e

&t`';Elti`d rabitl}E 41s'lcd. UkE.'1;'18e, w;BeI2 }7#ai23f sffaic^.K=I_ElYG7d the St7rfa+„e v'.*#;Afi„' in 1995, O'Ie 1989

ti'4^I"'3iCxn ttT :i'ie Act did liiSt operate to ^7FLltatli^ ^i1} ^^^$ifl:t^(?I73i3^EE^ or merger of the m1:1^.."e'%S.t 1iitS.̀ri:.St

td^ ti I w PIahitiffs bca'w#%te Ii`^.^nc foeusc,-, t,}rcr;ta€3rz on tha: 1988 01l and ga-v ecasca1or:^ (Exhibit C.

5
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15: 7i, pg. 933 ffi'L rc "'an sC tif; &t+"rminx.txtln of abwic^^^un:Trtt under ;':.i^ 11)89 ff;,.ztuj-c!j of'

t'?,c i^^°^.^ That tit'4 in x=;^ lriins.r^:^t Ostatc ^^istc^^ ^-i;£`:%ti ^.^^ `'E:}-;r^ ^i ^^ok- back i•:wfa^m

Lnaetmei,I v^ ^^ic, DNCv Fanthrf', ex*eczdiitg forward fto-m ttic 1989 oil and gas

pro^F^:^cvtive1y atiother 20-ycar period, that timocxttmds ht^; cknd pE sfiagvc ;u^d enact^^^icilt of €h^.

^int.'.nd, bfe#s#ilri i?f Th£ AC;$ in °at -wh7cei l,Lme iiEe i989 ' '4,.'?`s3oPE 4rei.3iL^d iC3 exist.

r:^e pk intiff 13wEdvr did r;m a^ qv.^'zc asiy right taricker tbe torm^ of tti D, A

whi:e gt ww: still izY e5eet,

^4usn3^ £ S ^t^

The Domzwit Mineral . 'w is t ^sff t-iZ 4hi:: Ohio Pviat$cet^b c Titlc As.t, R.C:. 5301,4"? to

53t.?t,50, t'.g., ^ou^hwic^, fAug. 11, ?00^;, ;^^^i1,-f.1^^ac^-416?, 113 1. L1rt^tz;.s° ^,.C.

5301.56Wt, ;:`c^ne Loni`(tr-ns to the criteria for;.;bandommwn:: the Surfacc owtityr of property may

L.?aiiri riietts to =hQ. abwn^^^ed junnemt iraterects: S{^^section (B) directs cvmp3izi:ce with

subsection €E,). T'hu-, th4 15-T,^t mCp requirC:s tiia; 11,06: e MUst bC givC11 t(l tlld ;:?inecat inte;rest

£.,^It9er or the holder's :=uccc:;a,t3rs. R.C. S:^f^I n:^6(E,#`1). Next, f^^r thc ^,i^,^ra.t ^^It^:^ to ^^Lst ^A ath

t'.^e ^urfacw nwn,^r; :F Ar?F :cquircs that an ^;fficfavit of abando"f3rc;en't Inu<;t bc rftr^clN^ filed ;'Vitb the

ret:,ordm

R.C: 5301,5€'9 rLtitzires, in pa;.rtiacne pan;

(3) Any i-n inerat interest i:e>d by any persolt. . . . s}iaid be deeincd abar,drrned
and a'es€+:d in thc 4Tvener oz zh:, surface ofthc Iand5 4ub;fM fl) the inkerests tf the
reqair4 ntE=nls ^stt;bl^^hed in dlvise^^ (f) of are salisfied and i3ork^
t&she following applies:
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(^) 3vfore ^^^inerat anterest b€car^tes vested undcr divisixm (B; cif tI-Eis
'ZecTlt3Fi 3P the C4^^l:aCt o. f Oic;.' .wrfjc^: t?t tha ]3-ds siib 1t~C; to the ln£eR'eS°, ttBti o't4 a8tr
of the su^tace ofr&ae lands subject to the itit€rest slflr'l do h€stt^ of the
,^[k^^^tD41 S^;

(1) s~n.^^.^^., r,(}iice b^^ ^.^t^tai•is:d s^:aii . . , If si^t^-il^c; of 9tb,tfcc Ca°:t-tot Cse's:crrnp;e^t<:d
to any holder, ti^^ owner s^ia`1 put;'ssh r:mice o#'thc owrter's intent to deciare the
r3lincra3 snt;:.mst ahandotwd at least ortc;~• ir, a newspaper of gencral c:ir;ufatlon . . .

(m) ^^ lt^wi: thirry. but not IMter- than sixty ^nvs oitcr the date on which the
a^^^^^e rcquimct einda:r division (E)(I) of tIlfs s ection t^ served oi6 published, as
applicable, ille in th;^' s:.tfflc;e of the _^^oro"er ofejc:h c:c3un€v in hwhieh thc
:+f:rf':j;;c ot"the i.md that s-^ subject to tiit i:ttt:rt<.sf is toc^^ed an affidavit of

I,Lrnpha:;is ac.dec3j. 011C Utiiiz;tb^g t1le Act ":aha;l do bc}tb," serve or p;abiish notE^^ a-rd t:^^^^i'v

rcVo<•d ir affl11av1t. ^Vi.^'n is usin.b in a sTit4ile. it Ck.'n;Veyi wmbEE;ing Lh'at is a15u.iiS.#t^.^t`..ry.

^ c.j., a'an4 HOU v. EE^ Lt^r^a^^r ( 1998), 133 ,,niz; Ajryp. -ld 1. ThcAct th;t in

csn'^r i',^r t^iz n=ncril! 1:P̂ Jlt^ *40 vest with the surfam paopc;r€y i:kwner, the affii:avit izr abandorrr,er4

most bti fiieci not ?a:.c.• than S:xty ^Zl;;4 afit., t$:c pllbsii^at"io:: or k^rv;ct^ CFf the noti"'.

In t:is :n;;ttirtce, t:^e piain, iff;^Jmits that h<.4r s^fidavit ofab.2ra€ionrrsent 'was tio- recorded iit

it 1^3C l}' fFii^:^i;ltS ^^l#t> 1; tl^l}< L^'ot^ k^e9 ^Lt d^1L ^i1L.^:i ^'^li<r Clt1:Jc+,'.,

Plaits 31f p13^3lIS^) •.'^ Pf :1i`i i2f i2C:i' ilsieil€ to S°.+c{;.l€.9.;'^ °s}`e IIllI7S T;ti 3"I#C 3 5^^ Y^it1 3t^^I1^^

^-^f C(AzFnll}iana Ci:untV 01) A:^gnEst I I. ?i`)I l . (ComplairFt -$ M. P(zii;ttfl"R ^ xhibit

I T. P^ ^). ^lled "U`r, uffid;tJYr<`5f ?"f#neCa'd LIIC^it?t F:^I^CFC^#'Jt37^J^^_ in a3sa[£e=Y3pP

to s:o:::lplcte the;>eLo;ad ^zr^ec o: thc ahandonmrn2 krstsx ss, (Cox-xnrIa ::t 78)- Wi.wt^ver, the

was filed S^;:"tv^c3n>i: d },,,: .iftsr fla¢. notice wa ; published (on O;rtnbcr 18, 2011). (Vo;.

Pagt^ 599), C^A_s^uemtly. t^^e Court i>nus L^at z1h~'~ "iffidavi; u°13 late <nd as a

7
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s:tat;s x^;f l;f^^r. ^^^tES r, t1:,^ Couri f rd,^ that tt7e taiir.cr:A n&,hts in the Property, crcatod by rtrc-

1947 wl cranct to ^^ h;ch the Dorr 14ui3',: are A^ete not ^eemM abarf.d^.?nc;d,

Thc r<:ccrrd furth,^!r dernon,tratc.& that on ^^cerrber 16, 2,014 17 B^,r n r ; . Morgas on behalf

kt'tt^ dei;^ndu,€ I3urr Heirs, fiteti 'a C:axw tt, Preserve 'N'tir^tra1 Iwoc<rcsts itl t^^c pat'sptrty, il^xhilr-kt

ae^-.,.j. ^:f.yr^,eea^°rttv, the Pl^s:nri^^'Bf:sid^^r cannot sim P:;^ st^:rt tTle ^^rt^c^^^ f^r ^a c^^i€ ^

.zbitndcanni:l^11t the ZOU6 veg:,3on ef'.h<^ DMA ^^^ ^ga:n,

^ta^uill :• ^.^atict^, c:;t- o fthad n^.;ace would be thf- rt^ftremx point for tYie 20-yeM: look bub:k

peri{,d wadk;.r thc cat°t-trtt >ecskm if t^-, code. The r^cordcd Claim to Prescn^e of the dc:fendartt

Dorr tYfzl. : 844, Page 692j is a Savings Event v0hiclh would preclude aba°=dc}mrayent,

^ Ext^3ct, :sim:e the rr=:ci?Edis 4 rfthe Claim to Preserve, n, >^cparate tax parcel nuan^^:z- has bcen

t:i'Cai^d by G xs,]ti7bSana (`sSR.tT3ty 1i.3l' :}:ti; I111T3cE'i4 iE1tef'^q of the pT43p3:•.rt^y, :n 'he I1ai3T^s of thw Df';Y

Heirs. `I']iis seps,.?w:jtt^ t3x par^:C] cfr,}igt3ati^ni {M7041t 1C00} is anotbc;^ Savings Ewnt ^vPfiu^h

prt:?rar'>^,̂ tbe p'itEr3tiff }3endcr from attempting titi 4,s`s^ the ps'ticoLiures outlziie3 ari the ctErre»t

ver:=,on ctf the DMA.

IV. C'onc&tasaon.

T'hC C,^:3`( 2'ild,5 J;aE I^Et T::1E no ^tt'.921dJi2t^". a:;.'^C''f oi Illitte?-9i1l €'t:IYI aIClls3 for tT'+.ul in this

ast, : ad :hk: I)Orr l;eirs ar"; cntatled i;i;udgm^= as a ^z;artc ►' t f €uw. Cor1;'equiit9"=. t}ic Ert^tic?n

2^r.Uir^ narr iudy rFi^:nt ^._f r^^^ def^;f^d^rr3: T.̀^£irr l{^;irs is hcr^^y E Ft^A7^ :`^.D, anct the ^+i^isitif^"

motion for suaxrm;at-y,judt-n-nont is ^ENLED.

7`^e C^.^uut her^by &^,3arrzv ard t-Icterrrrirtt^s that the defendant Dt?tT I ICM: wrC the ^,Ajders

tia^tht; ;I;i;^.*".A i:'1°t;r€s[s in ffieI^r',-)t;rt'r, pUt';'sJ^JfYt Et, ii3C 134^ ;:L'tmarwti of 3us:h i:tttIe-^,t4 Thus,

^
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e.?^t ^c? (} t'ei4L !f?.e ^_^Ea i i iS:7 :3<' Fdi ?C d . t. 1F# . :IT:ti of ^:c Dt^t ^ s3 i'i`a^tEiL;r ail j i rtf^ i:CIpY of

jj dgrFl€i; cmv l-,all be re{-ordv ; ^" ^ R'. ^; r}^. F^.._. .

t , . t t
.F^il, Cc.Ytir fi1i",h'_'.`Y' i d .iiids :hait s:iei".'. s iCj.E i.Ay? 1.^'rt:`,i. â #i F{l'1^ i.la;l:l^.

^ ^ ^^ ^^ ^^^DURED,

^rt

^^Ear^x ;.^ha^^f^^`^^, x^ ^s^ 3̂ ^^^^sg,

(B;a A ,;?tg??;FSeYt•',)

{,^ s

-7^^^^^^^

s..: i!''it,`, txi,

R tYb ^'-t11 , €':: cl #, ^.Y^.

Amm F . hl.;# s> ws, Esq,

1^iehaid V . .t 3.4f"Z. J. e^'..:iq> r tk,x:3z''f., ;i,. RJ_?chUs . EsE.
G, ^^,;r1 k. E-sq./: zwc3i^y K, r3e:r3:?.; Es4.

TC1 TFIlM CLERK OF COIUT,T A^ND ;wOU°'`4; Y Re CORDE^"^

zt3i ,S. A NIn. 711 PaW "'^P^(^

'VEFL 49 ) 1, Paa.' £>'.^'' I

TO T HE CLERK OF COURT

T;:is in .: Firal :°%ppc:w::3tne w :t.t, 0hic, R. Civ. 1" . 54`A). 3,-6d
bc Clf;? F' c)# rnt^tfl <i cv7 t^':4: to sc?'4',^ filwd-$a.iipSti G,tj_°*Ie? 43'i E42aS F:'<tE",Y i

r s.u::ml of F':N4i t':iF r !z:. Ll;ii-A% t^.^ oiii;;J R, ct v Y' 5:;(:'1)

^.^
^^^^^ ^ ^ ,̂^"'^ '^^ ff 3 .

Jk

[B'''s"i.i igmYE't.."t.wj
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Case: 2a12^^00916-MF•^^-TPK Dee #: 1-12 ^^^^^^ ^^^ ^age. 2 of 5 PAGEID #: 162
. . . ^. . ^ . ^.

'70, 61-7 on„ . us ma
f€V^ementE Hara. ,tsA auww wa EEza -- ----- ----......... aar aa aqu ros wH

ne
^ ^vsca3e a.a^

^.,'cACdaePsra a^ k^ta` ta^n^SAar raa>:

a,r N mmsi T"8' R$'G M FHe5EE^,HI i^^11 }^rsmPEa2' cvf3e4 k5a,2zr

£, ^ea:miceat+e 'e•Y.ai 3^rs Hbe wag 3e asar^Ga^ntEaa mr ^f_s_s_.- tcn^^ ^44a^8 ,,.,„.,,,,,...y.sy3Ea^.. rants !is P^rs9 ^3d. r'as rexe37t a! +^5siwb
fs i^ac'aP aeloa.aYVr9o.H^'%e r^$ BArz wxvms^s ar6E ngr'armrassz ^Cadm38Bcc ^ am kAs Ptt7. tsp £u»a ia Ac Fx£s8, ^p'+ ^CE 2^r3'nrmuf, Aas wa^3r;^6,
C,o»{itEt^7. E^,uCt c^cE k^. baat hY ^a prrr^aJS da^ , i, dartdi.e, HEC,ia znd Ea€ seEta iaacx, rctdc^vStiti ^ 73^a ^tr^C+xrz a9' Arca£grxia^ xirs£ as^{esi-

s^dan.^!ffita^+^fi tcmg^ f^mu'n&t?E'^ ^^rat^ r̂3Ex^ £^s^ 3R^, a^.^'ratss €araem.^^resaa^^ 7•rs5a^^'taR,rRb! ^ x^n'^m.

ir°Pi RS hm@ e<u^ 3a 9^'Pgum^^ af o'^^^r^F'------------- R]amztY aE ^^ - ax€x rC ^^ s^

Bmrr Rdd?r19i aW£o >aftetYhad lt^s^o U,44 msds ^ ^3 ^a£i ^ar r^ r3^^ari^'c3c^Y ^
1.4hS prui4ns gmewz1 ltarRl,rs.

eei gen`sAa,..===°'.^'=. `^ •^""".wN= =^ Ra2r-= ===° e s;m^€ xaremfaaaZ^^.^..^a'E zPtnar e; 3^ nad ^s>^.ERg
aBE M1a^ araX At9zstetQ sy^^e, ^^s gr a^^+g+:^xaEH ffi sed6 ^^{P n^ ^tf xa6 mvexr& etr ir^d tsY £:^r, xk^Avr ar nca s^szE£^
dosaew

^t^^ ^ ^, 'ft CR rem£ ;Pri a4ta 4a.:sR RC,s^3B zataraJre #i 2^rns: ^r R ,sg £^A:
W45)

^£^{bk ikEd '1Ly t?.^t af S63Y 1LFYtrs4Etek
F^fi L^`.arft"4b1C KSt^e RTA1 't6' ER#.:C o[fF,G s^aSU2^ 9a d^E1H

^^^ zEuat ^^ ^ro ^ z^.^a9a ska sir^ w aorasxva ^d^z 'x ^^ks[iax w3t36 raera;ta^6c sblar^ an84
^,, Ie^ pEr.eeaipae xx gi3 ;src8 X?+cc ^es d:bau,+.li k^su 9:i mr sxan 6e pr.:5a^n !sY Y^^ 3rrsae at3d tn^s3 ar Yn^tt a saaosmmi3^ ua£c

cn §arn7n¢f7ri ^at£goA . .

3. Fa a^t' ia4esas ^ 9^n:.;FawaEz^ 2i^x» a;;roarssmEa ,^.ft ^.wm:

•`YIa ^e3,rer w 5Ea ap¢QE£ afr Ixxnar^ Prrts ^n3 ax::1^ ?ta6g 3kng amaazees^, ax ^Bn ffic p^ ^e £a vr?dc't Y^^t msr,^ acarnw4 asak3x ntt r^v3 3aaffi, 3§m
a+ct;sE xxize3^%t3t £c5b gar8 x} n'^ OR psQ&md rad xami IWaa sSa Ysn3ed gaam}esi

'S"2 B^P' HCaaSi' wcuww,3 C.3^+t H$ts^ ag EErn grm'^i gvnmagt RL ietx 9t^eE^R$ 3^^"^ 4^'^'k39 ^ar W4 ^ ;pocrc. R2rk veID wvlCae So 6C Pnxxki rfhE£a
s,Aa rr,irce ta 0e&s3g ir..e^ ug Vhe 3R^+aCsa4 amd 3H a>,xH £a^ tlk+e rmaa^Hussere aQEawCzm x ra}^z}ay' ai' a^vaafgt+qt 4Wt3. ^b*€+Y•% aesn;A6y x5 tha Y^za^kR
rnxa'eas saie Esaunra R€ 4ta reuSfSecsd. 83icua "aEa srAS fu ziR4 xabd aur ^s-r4 o-Hnr a s^c xiH ux 7;zt, av.R. %%ta 3^ aso imd"68 &cx :rr w?E e07 ar+ s:aiPo
^nA ar aaE u zeen3f:ap3t^3 i^et, nz f^^c^r ^aa &rEs^g ^ IuH, ier,.^m %igt3 s ae 9^xt^ ^i ca5x£t^ aew acxa wi C3^z Y7teE9artSE.^'s2
rnuEtS+^YBrffi 9p aHm etanc5^• aF s:srs ^a^ Wa aFi3t 3̂;°: aâfl^E'aa sm6 mH rncYt sua'u ^enr s^ ir^ag. ps0^ xamaR£7S+ at :An r^3 a1 mv^e aaC? ^zar sEio{+•
£ug vt` '3amts aeu !z mat me7sfi ^r ^.. c.nd r,3dA; meck z^m1R9 ^t za tsr.ed az ^dRw7 :Jta £saa: sAaB3 3ro-: hr3& Rs m accsear^r.^. srragtre5 axaEu i?^R a9^vx

°^m pc ^amr 3ar g^z ptdocxd ^atn ^3 aE3 as^ ae^f 5W Rf i2sw ys •̂sozxz ^c Fu Yhx mesaur'Reivtra pZ ^.Eac ^+r ^' a€£o^ 2^iac£ R sa3z}ty
afi ^ae3p^ict9r (3YA$ aC'3£n`P."awo&. 3;RY'̂•w aaMW„ uE, ib4 DsrevA.ift MpAat rr>& at sDfs Yca33{ERad.

rsafa X.rna tsr,, 4 tt '£ ^z:^ vs^wt Qa pveAw.'vYa gF ai£ sr. gYns hvtre orzoi fitxa, xad teiarx £s Ae"r-
EEy aas:cac"sEO^ ka fa3' ^^ Gr.^ .̂  oxim^eROax ®n ^{xE# at3` soK rnfl en dm3^ 3P,a amr,aa4+:R Faig Eevm mg mox3es 6mbEa eu tmndr9xtsu"cr.

k. 7f atz v,+^9 br esummxaae€^ ma aaia3 9^3 en'ar Itr^em E$R^. ^.^'^ ft°s...^.^`FiC 1.6.^..., 4Aita £zaws sLsaBE orcrmEaRCR

xY €u 3r^' FA*QF, ,x`fa mb. ar ^a. 3EZaa ^';ca ^` mr R-^ ta fa^tr Rx Ez^x,crb ccadE€ Scr^ ^^?a^ &a9^XSgg ^.Yenrg

bzwm ft r•axrnaarrs, ax ak^,t^ s .s5,.^ v2^r̂ ;atixy^py^ rletwm mr aAa ^sp:,aEfuaq

r`̀.RBC^eb^:3 xiH ^R$'f6" £FL H'Afi,^r$7}.'^, 4 x^ HC61^. ft 4tms 68 i^€mffi033,'£^ ^' d I!i^!, 3'aMaQS, 1SJuk£i 5:183E YI^rAG6

xx x 1x^tlai asod cutcs rfakrm^e firao'3kas g}' kels.er: 2ta wcoa^R's^t^ci g.f s oaa'^ %aw ^^ .. atRt £rffiv xxi54 diats. 3'Ew 3aX^Rtti Anrwa valera5:2 E^
raRY'ln r ;m * ^ c-i€3i sic^ re.'sEE, w ^R£ t^e apc^saa siE £xxxxa cmw t3x ^°re^crN- ,iz' s^ a^ces dtte$? arz^ ;n artg £&ca, a^i1v m,^apy
gtra5&f{a anA ^rta^ ^7 n^ stR r^Y6H haak, raa £^ra gc3d ^€ srt^aRRd aEn t^, xCsa'^ s dasuaw3 ^S t sz aa^'re'^i ps+5 '̂' 3.. {a 3E{c^

r MR3 ar"^ 3E^: ^ s^r ss^3cm, t^aRrsa'uararrxact8 n!T a:mW mxY b+i ^Fh^r ^e3sre^ fosr h'^ w^ EAa srsvue tracre}:^ ak exan3As
^rraia6 >^c fcssa r^ tA^ 7RR'au, £€>•; ^]qe^sEZta^ aex3 catRau' 4lzZ 5`ra 9vraidRre43m.A rsi Yos3n2 £u3mu3. ft ftxrrs #aYtnatiB, Wxcrs ft a smlg

5^C ^'EC,^k &EC^IlCG fRt '1QC. ^6$S RQfa II63d, 3{Nlt xiK1l^€ ^S 7^R7YA &it R.'{w'rtw6E. bWf 9tQ As1@eIt SSpi:at,'i 6^ r̀"R'1A95^iR$ E£4kC pLCE^. m G3'''JiCxdia: â>P^ Rxq

cvrk' r.fYAo- r^tt xiws£z: tg$., .^ ^.y+'o^ arr a2tn4r s>^ do antrA^,^ ar 3e ar^namux 3oi sa7uajp ax Exi 7^R ra Ew aurr^, Raeoaais ar s87arizn
ebRi vct3.w^6am ba Rmb^SE^,E w esostC tsaa L^a elt3ai.x ar^e& n t» d7ik$u8 rrexY^ r^auaer,caso^ in a^x r.^rnte Marmr ep ^ROSag£a ttGONR Provxe
gnxrueai ^A 3axrt^:s^.a!^; ,Ramraded, paaRaar.:£eaRae e3ezS£ ^arssa'tv3#Yg'E3^ee}^ ^374b ^uSR xE^-3.aaz^ Exg taAei^-eriYg^,.au{Gr. •tASt^aH
rct^4rfiwcv.; .. , ^ ^ '.-•` e,°^

S. YK ^xs'at^ gro ^Y3mt^.3^ kmae ¢4 o^z }s,M WA ??Sae ta i'Aa td-%kurt'J 4 apt az rs, kacnaa sAa3? txiaE u r5rf ba3s rar 1t^Yte'bra ^^STz ^E>,nd cr !^
samc>^ad6i^ ;Ea^is^t as. ^nc:a;• EIw a^rsP' ^ d ^n Eseies ^3an 9n Isut;•ar aa 3_c^3 est#arasmibt^ 4CR^+bty,6„n`JivC3 ^rc err.aL^
6n.T'^, tAr€a.3xia^ a&z^£ au3 8eeudcaVa ^r'nStisim 3^ aanaEE'z. ^sdnc w,f ;6^a. 3rrss eeae{aE ^^3 Hax wbfzEa saitee7^.zs E^axn 7R^$ nr
£xd^$ 4^_^ trn^t ^3ag s^ntaH prr^Ear„ e8ela,'^ic^mrxz ^scea EeE^ Ea i&rae„^Rm^ €9yr i(rd#'tEsg aT x+rtx& °R^H3 Exi ^araaameed Rrt' 7,^ana t^-s,4¢ty..
flaf pap^a€ a8' r^'.aEp #£9sq 4ua'1'xP imtE srtsa"i^ ^" .

g^$
fi, S„" ,a^ae GArrtn a 3EU ^otsoeatR¢ t7ae aftmi.u sErr,esEw :R.:'^ex snass ^ad ^a: ^3resta^ skeaaic^ Y^R^t`•ifiG.mpaEt^ae xrad r.nto.ss

$f41^E73+.a1 r.R3' &^etfi^ HfA ^ Ef? ^^^7'.^ ^4^,E}^t^£95 5?t'.^ift '^A41'^fi !&^^t. 11'.ki^ ffi 9^iR YFEâJdC if(tlE 17^FNEi.^#(-Sa6- °' .. . r , ••
ttm^.vpz - x,.

• 20 £^G^ iXan94s^va SE;s sf^ !a stay Ptsa u£ 4¢vC6 Y{Jk ga z.a8vRaw ,.zndux4 ace 03 3.sxu f&r. 3re"t a3mtatSvuc ttxaaaf..atmpiE wu3Kr Xtans
t3rx?raik at l^, Yzkks, sa^Yar^tx3 ^ 3zs^'z'kRIS 3xup ^aa'z 3^ ^+ac 6k}n^ tLopE3t, W. z^c3E xiee94 be CEe^3ceE uaRrAr sf•RZ ^L' 3hat 3re
E^t biRCa r^r Lcpm npvr a5 xroHd, a^ cv{t^aE Wp'slHea aassartR pfi fmsaa. Isaxa p# HRt aliuart^^c2 ^ l by kb9vrek aARrAeEar^e ar; Rsuz^{
sapps Rz masr^ ^a 8.cmae a>&9A1 Ya ^ t^ xR xas^ ^ ttr ez;iwrs s37 wxRt3mxiY r'.a^ O;usd ffa s^ +t^brt^ tlw aEH^ ia
drx-f^ RvJ;xzrAma ar23^,^. ^9 ^ s'E

' R. 8%ar ft 8raurcas pH a33 za3sssr 6a? d+:r.lapasz:t xiad pro&WOM. wAnr sbHa ha;as &ewea•daax ^tyokst Eso tra.Az.^iWR t5r}st 0
owrktisx z^^d ^3xs. at aray P^ ^£, x^it ^ct' '+,^ed 4^a xmy^7.^rp^'s.^+'^St,^'4'c^_ enaaxi s:Raa ap®rnttlmea3e3Y'^ ^p ^

m wnuxe xwos rxnes Rtwraeeav xm usinxmauc r^sxsR uz xiro, w - -?" - ,M • y,.^;•w- =w,-,^..,.•w.
iess,.p•3mxas ?ta r,sa^ror.^ us Fx: x^ fS;;s Es+^ata^ ^'+e;Aa vt?t6da RAa >R^.^ wP Etv rup^rts Wgra7is^ aY Ers^ oa, RA£R b•ara, xv.E3a aFclC »r

1^VAIIS"33taE£ ^GRt2 £a 0. L'aLW3egc M'1 x@. 9ffi'3fi]i' $9H 6CVR$Skmwi RP3^i. ^i LK 3C^C ?iSy^gL^4Pi 3£ E^^" af1lRi&Pd aC x+MC}

aoaraaae bp ;r.s^sar'a^'falvs ft 71ep^.ap^atr z.^ $ar#^
^
pnnzat

t^ %^
esai bmsra Ha ta :aia£ sRmthes ®d' turxa^d. 40aatcd»a At eti'. nKEBau ttk E,^ax, a

d5-^.pree3 5{a.3E ^3ms3a^ fauaea zAr.;rb8brn¢d, .

5. tdaE:tlcYg£xtxREr.3 refap'l1^tE Ca ^ c'tmtltaz;• Caxrk zaata5uA or Crz^E1m3 dr} Ezar a^ Eirezeas eus^k Yahntra t'a&x xit:g ssy^rFae^vtt ad xvp ga„nua
rarsir3 r^ar^ 'v'^+'*•^^ rse }.avsi€ c e&a^^F ar Ptm6oEwx anib^ »ao- s^ ^::ar^ ss.d R^reCgc'zvz mra^'er,ree aF^ff 6a 33rsrYmg ati c^ ^rtEex
^sr:w sre+^ iEtar zK^cE ^ES RRaa.g^ ^aed Aa^u ai, r°,h. . ^-;, °• .

YR, Ef f9^ aYaffi gY ^H ẑr ^-sry Au^rsu """ sai2{ ;,A .s ^"YaGR;a aS mrE^r&R^ Em u3mt3a ar Ea ^a ^^ er.^l.^..^t?rz Emrnrcer+ts
^a^3H ^ oa aAs"^r i»ar ^maa,r ^. ' 3, anxizas ax a^Eoa,. t'u3 cas s3waga 3p ft a^aaesrip ^# £ronx;l6ecud rsr naeeRazaeat kf

r^ ar soryat3^s .^aBE fn ^g 34^^x dtm9a:m sBw x^ca SYSaea bxs 6rmY ftnE" mma•aariEreu tcsuR£xr arr asiEa,nna,rA ar R€:+cs czqysas
^& vaalr3S s9anEi sn ad^arr.r^ au uaxrGRasg r.^itk ^m.h ^,n af tsa.^a3r ttt nnqEet^ccs4 s: £Imc anec ^arxcMEini^ w»auu zrsd'zcaaat^s mKsar

^^"$y Ecs^ a^ xrirlcgea ww3e'danhacg £¢ ^oa aIF x^c3t efuw€w^^^ c^x v.wE^aaiarr.X. F€ £R E^ratrf aa,ra:d £Er^€ E^ £ex txrlre t^32 ^axk x3tmEi
ba x^ac9 ^s ^ x ga?E nr ^€s ^^ t3're w3:^vt >BmaiH ^ lxq6z gc$,tlta xaeEg^ wc rarr£^ers a3 ^5 ^ert aa',^ev'a uq+sE3 ^t'3 a+r muLn detan3B
firt L7fa gnya^ai reE i,hR g^^a3mc^]at:^ P^ R£ Eitm tmttc dmm £eam Y4na Ot° OYskm, &u^ ^Fas&rcai^a A3wxEE ua7 wv^ct.s,x 4A da:^d. ea RC`erx.kfr3a &^tsR dnmYcst
7a iH ^axicR m^aet ar ^ c^ Axk? ^^ w^Ea^ i^n Aadd [^wrx ar, tt^` zm£RAZa i^anmn€aazEi pwss?;e aCms >7aa^aex mf azi¢ raataYs

M• ie, '

. , ..^'^

^^^^^^ix"246
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C E. 0

"N.

EFaz
yacsk+ar<
aws^:^ x
+a•e5ax ns,+eme S°n,us+^ rzc e, smaasE4 s^ a^ep ak esn agnnt^^.

Z8. 3i: sEtt Evsr:aE ^eesur^+•̂ z zra rtnrs at 5?saEE 6^zEL3r E^ asursd 3r, sre.mraSW Rr SR 3ematae E1xR eQU+r.^Rto fwx.sS3caBenY t^9 i.tt >^ar3u5v^
84^ ^i9^ 85 ^â89 ^5f7(g C1^ KEB Yby^L^ 6S'.fu}R& E'eBP^Qt4jFF 9^'63E 49 f3f,r^.E^a "wi ^$ ^Y^R1^..L '^ EtR da'l(QP'^ f}flf)LQf,• ^^kd^ ^ 9iEre3 LGpRSt^Yt

" Rr^aets Bn r^x ^Ernd»a'.^cif3ant 3§z s^tsx^v v^2 fa3' rer^ ^.:ps:xPJt Rseaar 3rar,sR aa Nta ^rsFra 6^^^ v.a•arz•^z, 8^.xs's^xat. hrercaw, 1k tbR GsKS^cd 5-0'e>tc•
8sa mauik? R% 5xra rer zam•c ^ma•amnas3ao .̂. sr^s. Et•kt pare^xnEs s^w:t9 xg^y ^arata9p^ Ls sc>r^ r.aartk,nYt6^g 9rest. msi Eust3eze 'pvwYd^aG ataeY ?2 a

... I^:faq0$ EEFa Gr̂Rmsx̂d Es[^3^ is &RR6^R',rr RansaEis3GS^ nri^k CK^zc 3a^+nk-^ar a@cpt^ ml' R^arzEin^ Eha cRmdsSEdc3xsE aveet sF ancv 9^ S3>ax $XVw

,^ aR^^ a9sa 9€es.^ ^oxecsnt8 b4' Y^^^t^g
^.3^.cr}35dr^ ^̂ " ^^^E^^a^ae^te^E,^nerE^%^ Bneao, xt ai^Ot w^'e R^.z:y.a^r^se trs^es

Pb er,}'Snfx tasm^eR•en8 Rr rca^v3R# 9uea:5.

- Ek. ^asc aasc2e3^awsc...?k'^.^€^^.kava•OA.taaR,nr.6:,,9^^i°.^ihafsfs. '^ave^,tNxkreL'!^ ^d 3e^ns abaa3E ba-xcv ^aR xt®tai ai ^R i&Re
Ba xe®eora t€^ Es^re ^^E`AZaut.^, zaty ^s,^e, tszac ^e pYE4ar ^ za 34ie x'^aie lo^e.abm.9 Ba^k. bn 3ax rnr^x s^' ^72 84 E^nJ^^tB ^g ^,

•^s8 Be ^tSm3 3R x^Zfi^.x e^ 3&a ^vefsirs 3#arca.^ Rmb l3ts anL^rslg^ fs»wa+ ^c ---= s.RrZ Yix^,' b;az, sRxes•ac^-s3 xfsi caxig+s, Y,r^'sY
uvve^ssdu a re3raw:m sEE r3t^x a^ A'^ar~ ssnd ^S^Br.ed ta 3^a 3runSaas ^:tcace4C+cd, x,QREts S::a smad xBp&^a, a2 okrzr+arr zca3 taRpesseatd ^ax;• ia sny
wn:k x^ 5Iw greg^tnn:c^ n3c'a^ :^siz ir5sa ^ tt^^a sp n^lla^ E^Se#^a,

k^k , E.riar^n ^WY sa. ar7k l3inC ws^rssur3 ^R^rala:sere B^e'ra^f ^ sr^t^ 3^e^ sEt r,c^wr^t ¢^e^,^y drSS^ssdscn arr nw9EarM1 a rr.ianx +^r^^P
3m 3,^za, sk CLs Lc•:tx ^S w^1, aa^u6s1aa3, ^ ^y prnyuz sa^Re3.'+k s^a .^ fs ^ae^3' amal ^ w;ifacselea¢s^ ^k
Ra aR port REavfist 3m:vEx, xRy +'a%c.^ ra.m^ mt tovaxxqe ^na+anao v; Eddz mbY Ahc2sa$Yrs' ha,^aY^Sda ?vrrvxrscLa' o3taEa ^c omFyr.sr^ ^mt^srnex3e3g,

L:. %ueass ^3sn^ Zburn a6n arc3^vsexs r"agak` t,zF v^ r^k ^aia:cs m^asa5n ^ades4Fla^ EErs ^c^6vRt k9r tbs stA^raaR od ,r^w ue ,^wE3a >twA rnsy, fw
s^cb b'^r,^.^ xt^8 rr.sYn^'m Sa mi^rai3aR %;es3' an8 xY8 x^rttem^ a:e:,tz ¢n ^^imnl5xa atrk awX ^ri^ Bsza^ m^iX tsra^xt '^• &€av ann,-s^.a eY
?af3eRt3ax cnd ptra ac eErzp^^.a dre ^mtls ^ramtte a^ atra:z +uzr9 +s^AEsdczr^ av>^e 7!s 4r 9Fqcs3^`s LEra3eaf'mca. 7E T a^uXa §^t^rudY pR vas che G^'x

^ floXec4iwa9 mCE ASVL tlAR "pta}¢,a rifgAt Ea m T7sx ;
ssi fswvt rr.rRreEsd hS xn€h mxask' 8t zcntnfica o-. mxrou3rr ug !
Usa f^,;kE Mr vae oAn PMRaSXes ifser apds slar^^''pko3E

cerSaX xoowA 3SwoR gwwWd. SB 4e ^s3d a.'S
snck kremfiM E^ 9.xeXas a+ror a.>r@ zba,^s abxi xmannE tFszrsa
aA6gmW Rr qex3sad. *ueE 7.Razac %I= miu grtituxs aoT aR^
2mt Pff Wcr aa tEa ntaga§es yk rz qa Mrz19i E Y tBtaa krax,
Ewdu&ncszaa'a pse33sd atmlrq xhdA Y,WErrnessyirs Mt5¢ftCtE ;
2sessai^ ^. a sRasa^nbE'1< uQacansy £a Ssaz•zus^ise Rf E3rx Yk
^^1 w^EtreRC tsi f.smeE frzr k^t gc;osQ a: tt rn^s^sE ^^sc m

E^^E ^ cnct gez Erara iRar^Yas ar acraiz a3^Ca Eht^ B^
^rediwE w taren y^axt3rayts,.

^^_̀•_^^;Y....^3t^^ ` '^ xss^^. ^r,r^mn ap,^1 ^^rs.^

x uyeCiarn nusX ^vas sc ^n xm
RA' 7iq4SSd-9iQA2V Cftitl^ ^$italG 9R i
mm Eul KAEq W:^,i^'ro ssxucsM Lau
8.aa:^m ^slE mBBatr iFaE pamrn38a fn:
^^X 4R^f C4: Y.iRk pkS AiA"w }aCjflidf &4
Y7NEK ^x$ $R7x IG.n^wi kn m1Fa 8tf86%
7np tx Emrsar ^ scfresau3en axYbE ig+

adg Esxs 3,^.r.e t3wrs ai^5g' f^K^ ss@0 #tc
mwrs&Y kmgcrE aFstrtF•hX rm  gss Ya

stRas^,̂ er shu3i mi 5, natatBtK+d hs 3•roaca: xa:srYY

t•

r3•t 6^E^M£Fk3Y ^8333acEal^ ^ ^f^H3 ^EQic ^^h ^ ^ sk _^6^ ^ __•••• ..3 Q ^t8

• '^ _ .̂'^ ` '........_...W._....."` 33Y^ y I •ax ^^. a za^t at
-------------K> Yc ^,,° ^ .

.., aw

w•. ^^_ _ ^ _' " ^..,..

^,^^ e y,'------------- „^ ^
^kKarsr e. C^saar4 .

e^ --- ---- --•-w-
•"^s.^^^x^ •

• €^fi?d`F;!$^'41'e22•^^kGBR3^:i4'f` •

a"kAZ^ d3^ ^ F &^
:e^br^!r,:•.A:. Rssvr.rn.v+e ' . .

Aa R# ^a^JS}^... - r M-^ ^6nrR ac x^EsAZEq IPbtw :hs
t ,Ja.&2# ^a5t7a8_Si._xtxE . ^ ^ adw uA*".dva,

•'°^^.. ,.,,,,
,
•^^ ^ xac^ rE^i^n^$ ìi.^^`s -- ---- Eceau+fd axElr:ui Ea

•'s ^^•^.'^•^o^?^' ^s& bg4^&t #ar EiaR g3 s'td^^eiss smaak^sS, Esy ^^r3saa} 2iae, :;rxu mt ska c.oxsexXL>xa bk ars

^l^^x

'^ ^YI •.. f

tw^^.^^^^^^^ • E''g^̂^^^ T^F1y^W^'7y^̂Y`dya6i>/ • .

^' .l.^y'n • 3ŷ îv̂̂ • ^yp •. .,̂ y,^yp .. ^ '%ty 90446L6%^r.7,lwE ^^YI3Yls'̂  i.:2^ b^

^yC {y^ •o-mw^.••ww__ kCCYcE+14WLWGMWi` YO `aRHPi 7..^wAF:i

NYY 'W _____^________ _^ w.•

Y.tf 67.3- ^^^'^^, "Y ^ s^' qx;t^t^s R@^YR4Y^ ^7^^X r99 2R^ 'tâM
0, r^9'^- --------------- "^ !rf •„^..._. , .4qJ,k,^ As7,w.,..,.,„. 6cS^uca snec aten

1?l^ ffitaRiadv k fYFn i^+2[^." 9'^xKu2^s ^SfAFII'A;E^ 6.^D!P.&tAQ ^s• ^ ^'^tCit

4a Ss^^^^I^^^ ES]R ^%fARUw... emx$?Dd iât xAtl>f. oR asfli^aC,YE i9sR :Ref^iR$ iR 3flkafXnrrd F^ %^2:4^}^ESF^E t^IIti ....2FF^ww.. ^ 9iCXMTsCa^ t4x Xm[4R

t { yq• ^ ___
^ ^'^Q^ i ^irA":^ ê^.s,̂ d fl^; ^ .^`^F ^'fr^.^te f10FA'4 P^C ^. 6•^

r• ^^+

^.., ^ E9
. dwd3ng En r"°°x°

3^^°^u^°som--s^ - . -• - ^

,. .,^^•_
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^

^

^d

0
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33
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41
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15:00
60.00
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37.76
50.00
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$ipoa far 9.dentifiaati ors t3x;.a +3y tt laxsutry, 1584

VV

^eY9R4if4 ^+. ^^

TFE^

dittaoimd te snrl. Egsdm apoxt a9 fi3trit aertaRa Oil and Gas Laxas V enE botwoaa
TU. dIaTff #=JO.ist¢ JO$L vMPMt§TXMr ^*aaaxs ansi. ¢Se Xr:1salre
36, 1984, arad e;:faativre Tats.uerg 33r 9984, o'arer3.ttg laz+c:a ;dtbsa+-a IB 8xeshar
Towaa3zig. Iiarw1am uaueaty, S'afa gf Mda,

16. •^Ys^a^t%aat^at"^ e,uy ather pror1nim of thie leaas to t?na anta=ule eash g^^
Wen ur ft;.7.33xg xon Will wmas t$s Ysa.ymen^ of 6sXaY rvztag em^ as tsr the
160 a^reo allscated to each aue-h ps vdau ar dr:€lling wI" V tacze7. 40 scser, tas aech
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

Nancy M. McLaughlin,

Plaintiff,

vs.

CNX Gas Company,

Defendant.

CASE NO. 5:13CV1502

JUDGE JOHN R. ADAMS

MEMORANII'I T;^'I OF OPIN.II3N
AND ORDER

(Resolves Docs. 8, 9, 11, 15, 17)

This matter comes before the Court on a motion for judgment on the pleadings filed by

Defendant CNX Gas Company (Doc. 8). Initially, the Court GRANTS Defendant's motion to

supplement its motion for judgment on the pleadings (Doc. 9) as well as Plaintiff's motion to

supplement her opposition (Doc. 15). Moreover, the Court GRANTS Defendant's motion to

amend its affumative defenses and dismiss their counterclaim (Doc. 17). Accordingly, the

motion to intervene (Doc. 11) is DENIED AS MOOT. The Court has been advised, having

considered the complaint, pleadings, and applicable law

pleadings (Doc. 8) is GRANTED.

1. LEGAL STANDARD

The motion for judgment on the

Fed.R. Civ.P. 12(c) provides that "[a]fter the pleadings are closed -- but early enough not

to delay trial -- a party may move for judgment on the pleadings." The standard for evaluating a

motion for judgment on the pleadings is the same as that applicable to a motion to dismiss under

Rule 12(b)(6) for failure to state a claim. Ziegler v. IBP Hog Market, Inc., 249 F.3d 509, 511-12

(6th Cir. 2001). The Sixth Circuit stated the standard for reviewing such a motion to dismiss in

Assn. of Cleveland Fire Fighters v. Cleveland, 502 F.3d 545 (6th Cir. 2007) as follows:
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The Supreme Court has recently clarified the law with respect to what a plaintiff
must plead in order to survive a Rule 12(b)(6) motion. Bell Atl. Corp. v.
Twombly, 550 U.S. 544 (2007). The Court stated that "a plaintiff's obligation to
provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will
not do." Id. at 1964-65 (citations and quotation marks omitted). Additionally, the
Court emphasized that even though a complaint need not contain "detailed"
factual allegations, its "[fJactual allegations must be enough to raise a right to
relief above the speculative level on the assumption that all the allegations in the
complaint are true." Id. (internal citation and quotation marks omitted). In so
holding, the Court disavowed the oft-quoted Rule 12(b)(6) standard of Conley v.
Gibson, 355 U.S. 41, 45-46 (1957) (recognizing "the accepted rule that a
complaint should not be dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief '), characterizing that rule as one "best forgotten
as an incomplete, negative gloss on an accepted pleading standard." Twombly,
550 U.S. at 563.

Id. at 548.

If an allegation is capable of more than one inference, this Court must construe it in the

plaintiff's favor. Columbia Natural Res., Inc. v. Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995)

(citing Allard v. Weitzman, 991 F.2d 1236, 1240 (6th Cir. 1993)). This Court may not grant a

Rule 12(b)(6) motion merely because it may not believe the plaintiff's factual allegations. Id.

Although this is a liberal standard of review, the plaintiff still must do more than merely assert

bare legal conclusions. Id. Specifically, the complaint must contain "either direct or inferential

allegations respecting all the material elements to sustain a recovery under some viable legal

theory." Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988)

(quotations and emphasis omitted).

11. FACTS

The issue squarely before this Court is a rather narrow one. Plaintiff Nancy McLaughlin

seeks a declaration that certain mineral rights were abandoned under Ohio's Dormant Mineral

Act (the "ODMA") and therefore merged with her surface rights. In contrast, Defendant asserts

2
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that certain events took place that prevent application of the ODMA. Plaintiff does not dispute

that these events took place, but rather she claims that they do nothing to alter her conclusion that

the mineral rights were abandoned. As such, the Court is presented with a pure issue of law to

resolve this matter.

As general background, in 1957, Consolidation Coal Company acquired 143 acres of land

in Carroll County, Ohio inclusive of mineral rights to the property. In 1977, Consolidation

entered into an Option to Lease with Republic Steel Corporation related to oil and gas rights on

the lands acquired in 1957. In 1979, Republic exercised its option and leased the oil and gas

rights to this land. In 1985, Consolidation conveyed the land to Conoco, reserving its oil and gas

rights. In 1988, Conoco conveyed its rights to DuPont Energy Coal Holdings. On December 12,

1988, DuPont conveyed its interests to International Environmental Services, again noting the

reservation of oil and gas rights. On July 6, 1992, Kelt Resources, Inc. executed a Partial

Release of Oil and Gas Lease. In that document, Kelt released its rights to a portion of the oil

and gas lease entered into by Consolidation and Republic.

On May 25, 1994, Plaintiff and her late husband acquired the surface rights to the 143-

acre tract through a sheriff sale that was conducted based on the delinquent tax status of

International Environmental Services. On September 29, 2011, Consolidation conveyed the oil

and gas rights to Defendant CNX. On June 13, 2013, Plaintiff filed this action to quiet title,

alleging that the mineral rights merged with the surface rights no later than January 3, 2005

because following the 1985 severance, twenty years passed without a title transaction. With that

background in mind, the Court reviews the parties' arguments.

3
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III9 ANALYSIS

The Ohio Dormant Mineral Act ("ODMA"), as codified in Ohio Revised Code

("O.R.C.") § 5301:56, establishes a process by which mineral interests may be deemed

abandoned and to have vested to the owner of the surface rights. Specifically, O.R.C. §

5301.56(B) provides in pertinent part as follows:

(B) Any mineral interest held by any person, other than the owner of the surface
of the lands subject to the interest, shall be deemed abandoned and vested in the
owner of the surface of the lands subject to the interest if the requirements
established in division (E) of this section are satisfied and none of the following
applies:

(3) Within the twenty years immediately preceding the date on which notice is
served or published under division (E) of this section, one or more of the
following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which the
lands are located.

While the parties agreed on the underlying facts, they sharply dispute the application of the

above provisions of the ODMA.

Plaintiff argues that the memorandum of lease relied upon by Defendant is nothing more

than a license and therefore cannot act in any manner to preserve rights under the ODMA. In

support, Plaintiff relies heavily on Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953).

Plaintiff contends that Back makes clear that the lease at issue is nothing more than a license.

Plaintiff then asserts that because a license does not formally pass property, it cannot be found to

be a title transaction. The Court fmds no merit in this assertion.

O.R.C. § 5301.47(F) provides:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,

4
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guardian's, executor's, administrator's, or sheriff's deed, or decree of any court,
as well as warranty deed, quit claim deed, or mortgage.

As the above defmition makes clear, title transaction means any transaction affecting title to any

interest in land. It is difficult for the Court to conceive of a broader definition than the one

chosen by Ohio law. By its plain language, the statute does not require a conveyance or transfer

of real property in order to constitute a title transaction. Rather, the statute simply requires a

transaction that affects title to any interest in the land.

Moreover, Plaintiff's reliance on Wellington Resource Group LLC v. Beck Energy Corp.,

2013 WL 5311412 (S.D.Ohio Sept. 20, 2013) also does little to assist Plaintiff's arguments. In

Wellington, the district court concluded: "In essence, this Court reaffirms its prior conclusion in

Frederick, where it stated that `Ohio courts, if given the opportunity to do so, would characterize

the property interests involved [here] as being like or similar to the interest recognized under

Oklahoma law,' and common to many oil-producing states, and hold that oil and gas leases are

not a grant of real property." Id. at *7. Plaintiff again incorrectly assumes that an actual transfer

of real property is required under the ODMA when the plain language of the statute requires far

less.

Even if this Court were to agree with the analysis in Wellington and ignore the contrary

conclusion reached by a member of this District in Binder v. Trinity OG Land Development and

Exploration, 2012 WL 1970239, at *3 (N.D. Ohio May 31, 2012), it would not aid Plaintiff's

claim. Even if Defendant's property interests through the lease are something less than a grant

of real property, those interests quite clearly still affect title to the mineral rights in the property.

As the lease itself was a title transaction, there can be no dispute that the release of rights under

that lease qualifies as a title transaction as well. Accordingly, Plaintiff's claims must fail as a

matter of law.

5
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In reaching this conclusion, the Court is mindful of Plaintiff's argument that Ohio's

statute includes numerous specific items that qualify as title transactions and that oil and gas

leases are not among those listed transactions. However, the list is certainly not an exclusive list

and an oil and gas lease falls within the same category of documents listed within the statute.

Moreover, contrary to Plaintiff's argument, including the oil and gas lease as a title transaction

would not render any portion of the ODMA superfluous. One savings event that includes "actual

production or withdrawal of minerals" is not made superfluous by the Court's conclusion.

Herein, the original lease appears to have a term of fifty years. Thus, there are factual scenarios

that would allow the lease itself to operate as a savings event for twenty years, but thereafter only

actual production or a new title transaction would operate as a savings event. Accordingly, the

Court's construction does not render any portion of the ODMA meaningless.

Finally, the Court rejects Plaintiff's assertion that she acquired the mineral rights through

the sheriff sale of the surface rights. The Court agrees with Defendant - the sale could not have

included the mineral interests as they were not owned by the party delinquent in its taxes ---

International Environmental Services. As the mineral interests were not owned by IES, they

could not have been subject to any tax lien or any sheriff sale. Accordingly, Plaintiff could not

have acquired them through such a transaction.

6
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IV. CONCLUSION

Defendant's motion for judgment on the pleadings is GRANTED. Defendant shall file a

notice within seven days of this order stating whether it intends to pursue the remaining

counterclaims in this matter.

IT IS SO ORDERED.

Date: December 13. 2013 Isf.Tohn R. Adams
Judge John R. Adams
UNITED STATES DISTFICT COURT
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IN TI^^^: C^ ^^T.T O^.^ C0^'^^^:GMIT-EAS
HARRt SON C& 1 NT"V„ CIRO

%.37E1'EERAL !} FKYISION

& R FAIUMEE RSII-LP
Plairoff

^^.

WALTER VANCE H^`TES, ET AL.
Defendants

Case No. CVI-1w2412-^0059

JUDGMENT EN`I'R.I'

This matter is before the Court on Plaintif#'s Motion For Sumznary

Judgment filed on March 26, 2013 and Defendant's Motion For Stuzlnrary

Judgment filed March 7, 2013.

The Court has also considered the parties' replies and surreplies to said

Motions including that if Defendant Chesapeake Exploration, LLC. The Court

fizrther recognizes the factual stipulations of tiie parties filed with the Court on

March 21, 2013.

This matter is before the Court on a Complaint To Quiet Title filed by

PlaintiF. Plaintiff contends that they are the surface and mineral owners of the

disputed property. They claizrt ownership of the surfaee rights to the property

through purchase on April 7, 2006. This otiv^nership issue is ilUt in dispute.

Plaintiff claims ownership of the mineral interest of the property pursuant

to O.R.C. §5301.56 Ohio's Dorznant Mineral Act as it was written in the 1983

version.

Defendants' Hines family do not dispute Plaintiffs surface right

ovmership. Defendant's Hines family do dispute Plaintiffs claim to the property's

mineral rights.

I
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Defendants' Hines family claim that Dormant Mineral Act does not apply

to divest them of their n-iineral interest in the property because qualifying

transactions have occurred in the necessary tirne frame:

Defendazzts' Hines fazXZily further argues that if no qualifying transactions

are deemed to have oe.curred the correct version of ORC §5301.56 is the 2006

versioai and under said statute they properly preserved their mineral interest.

Az3: examination of the 1989, 2006 OI?IMA §5301,56 is necessary as well

as a reviev, of inteTreting case law in resolving the dispute.

O.R.C. §5301.56 (1989 version)

The factors to which Courts must look to decide whether a mineral iiiterest

holder had displayed sufficient activity to preserve their rights over a 20 year

period or whether the mineral interest had grown stale based upon a lack of

activity or interest by the mineral rights holder:

(i) The mineral interest bas been the subject of a title transaction that

has been filed or recorded in the office of the county recorder of

the county in which the lands are located;:

(ii) There has been actual prociuction or withdrawal of minerals by the

holder.

(iii) The mineral interest has been used in underground gas storage

operations by the holder;

(iv) A drilling or mining permit has been issued to the hdlder.

2

Appendix 260



(v) A claim to preserve the interest has been filed in accordance Mth

division (c) of this section.

(vi) In the case of a separated mineral interest, a separately l;sted f:ax

parcel number has been created for the mineral interest in the

county auditor's tax list and the county treasurer=s duplicate tax list

in the county in which the lands are located.

In the case at bar, items (ii), (iii), (iv), (vi) have conclusively not been

completed by the mineral estate holder. Item (v) claim to preserve interest was

not filed in the requisite tina.e period.

Therefore, the item which is controlling pursuant to the 1989 act is item (i)

vtThether the mineral interest has been subject of a title transaction that has been

file or recorded in the office of the county recorder of the county in which the

lands are located.

A bx-ief discussion on transfers (if interest is necessary

1. Surface Rights.

A.) The sixrface rights were severed from the mineral iights by deed on

June 1, 1961. The surface saghts passed to Selway Coal Company vvitli

Vance and Eleanor H:raes reserving the oil and gas ri.ghtz,

B.l Selway Coal Corapany passed the sur=ace riohts to Robert Fle.agarle on

Fcbraiary 29, 1_975,

C) Robert Fleagane to Shell Mining C.o.-,npasav January 1, 1989,

f'1,) Shell. Mining to R & F Coal Company '_•': ovepnbcr 12, 1991.

3
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E.) R & F Coal Compuiy merger uith Capstone Holding Company

February 9, 2000:

F.) Capstone I-1oIding Company to Emanuel J. Miller Et Al. April 20,

2001.

G.) Capstone Holding Cornpany to William and Judith Ledger August 6,

2001.

H.} Emanuel J. .Miller Et Al to M & H Partnership April 7, 2006.

Deeds A, B, C, and D contain reservation clauses for oil and gas within

the deed. Transaction E, F, G, and 11 did not recite the reservation. Thus the iast

title transaction noting the reservation of oiI and gas on the surface property was

November 12, 1 99 1.

2. Oil and. Cras Rights.

A. The surface Tights were severed from the rr,ineral righfis by deed on

June 1, 1961. The suifaGe rights passed to Consolidation Coal

Company with Vance and Eleanor Hines reserving the oil and gas

rights.

B: A lease ot'the oil and gas rights wasreeorded frorn Wa,lter v. Hines to

Harry J. Sles on July 15, 1969.

C. An oil and gas lease from Walter Vance Hines, Richard Scott Hines

and David Chris Hines and Richard Scott Hines as Power of Attorney

for Drue Anne Hines Danz to Chesapeake Exploration L.L.C. dated

October 31,2011 and recorded February 14, 2012,.

4
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The Seventh District Court of Appeals in Dodd v. Croskey Case No.

12 HA 6 Qhio App. 7' Dist (2013) ruled on what constitutes and wheth.er

or not a mineral interest has been the "subject of" a title transaction which

has been filed or recorded in the office of the county recorder of the

county in which the land are lcacated.

Tbe Seventh District held that "The common definition of the word

"subject" is, topic of interest, prirriary theme or basis for action. Under

this defnzitian the mineral interests are not the subject of the title

transaction.

In the ca,se at bar, tlae Court finds pursuant to the Dodd decision

supra, that the last title transaction that the mineral interests were subject

of occurred July 15, 1969. W'herefore, under tiie 1989 Dormant Mineral

Act the Court must decide whether the 1969 transaction was a savings

eyent.

The effect of the 1969 transaction relies on intezpretation of the

statue and its 20 year look back period;

Riddell v. Layman 5`' Dist. App. (1995 WL 499-812) is the only

appellate decision which touches upon the appropriate 20 year look back

period for the 1989 Dormant Mineral Ac,t. The Riddell Court decid:ed that

"the title transaction must have occurred with:n the proceeding twenty

years from the enactment of the statue, which occurred on March 22;

1989. Appellee Layman recorded the deed on june 12, 1973, was within

the preceding twenty years from the date the statue was enacted."
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The Riddel case dealt with a 1994 complaint and a 1973

reservation. Wherefore, the Court specifically fin.ds that a rolling 20 year

period of look back is not authorized by the 1989 statute. The Court finds

that the 20 year period for a look back is 20 years from enactrnent March

22, 1989. IN'herefore, a title transaction that the mineral interest is subject

of must have accurred azt or after Nfarcb. 22, 1969 to serve as a savings

event.

The Court finds that Walter Vance Hiu:e.'s lease of mineral interest

to Harry J. Isles on July 15, 1969 is a title transaction and that the mineral

interest at issue in this matter were the subject of that title transaction. As

such, the July 15, 2969 lease serves as a savings event pursuant to the

1989 dormant mineral act and the hold.ing in Riddel Supra.

2006 Dormant Mineral Act.

In 2006, the Ohio legislature ailiended the dormant mineral act and

provided additional due process safegua..rds to mineral interest holders.

The additional steps germane to this case are:

1) Recording of an affidavit of abandonment §5301.56 (E)(2).

2) Holder rray file a claim to preserve mineral interests within 60

days ofit.atice of affidavit of abandonment §5301.56 (H)(l).

In the case at bar, Defendant promptly filed their claini to preserve mineral

interest wi t3in the 60 day time limit.

Plaintiffs further claim that answering I7eferzdant's do not have standing

in this matter in that they are not the successors in interest to the original holder's

6
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of mineral interest Vance and Eleanor Hines. The Court finds that Plaintiffs

argument to be without merit. The Court finds that through Ohio's Law of

Succession that the mineral interest herein passed from Vance Hines and Eleanor

Hines and then to their only heir their son Walter Vane Hines and then from

Walter Vance Hines to his children the Defendant's herein. The Court

specifically finds Defendant's to be the lineal descendants of the original holders

and the successors in interest to the original holders mineral interest.

The Court finds pursua.nt to both the 1989 and 2006 Dorman.t Mineral Act

the Defendants have preserved their mineral interest. Under 1989 Act, the Court

fmds the July 15, 1969 lease of minerals from. Walter Vance Hines occurred

tuithin the statutory look back period as defined in Riddel and as sueh was a

siivings event under the statue. Under the 2006 Act, the Court finds that

Defendant's properly preserved their mineral rights by filing a notice of

preservation with the county reeorder.

T'he Court fizids the 2006 law is the applicable law in the ca:se. In Dodd V.

Croskey Seventh Dist App (2013) 12 HA 6(9J12t2013) the Court applied the

2006 law in determiniiag the parties claim. The claini involved a 1947 oil and gas

rescrvation with no further title transactions that ihe rnineral interest were subject.

The Court did not address its choice of the 2006 Act over the ] 989 Act in

Dodd. However, it is clear from their decision that the 2006 law was applied.

This Court is convinced that applying the 2006 law is the agprOpriate

statute in this case for the following reasojis.

17
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R.C. 5301.56 is part of the Marketable Title A.ct. The Marketable Title

Act is ORC 5301.47 - 5301.56. The act is to be read in total and not as separate

independent statutes. The pjrpase of the act is to establish a marketable chain of

title. ORC 5301.55 liberal construction "Sections 5301.47 to 5301.56 so

inclusive, of the Ohio Revised Code shall be liberally construed to effect the

legislative purpose of simplifying and facilitating land title transaction by

allowing persons to rely on a record chain of title as d:escribed in Section 5301,48

of the Oliio Revised Code, subject only to such limitatierls as appear in Section

5301.49 of the Ohio Revised Code".

The application of an "aut.oma,tic" vesting clause of the 1989 Dormant

Mineral Act is contrau-y to simplifying and facilitating land title transaction by

allowing persons to reply on a record chain of title.

This Court does not believe it was the legislative intent at enactnient to

make surface holders automatically vested in the mineral rights pursuant to the

1989 Dormant Mineral Act. The term^ automatic vesting, terminateci, null and

void, or extinguished were not used in the statute.

Those terms null and void and extinguished are used in other parts of the

marketable title act but the Dormant Mineral Act uses the term abandaned.

The Court cloesnot believe the difference in language to be unconscions,

The Court finds pursuant to the Marketable Title Act that Plaintiff at the

minimum must have fIed a quiet title acticsn prior to 2006 to have the 1989 law

apply. Absent suel-i action and determinati4n, notice of tlae reversion of mineral

^
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interest would not be apparent in the record chain of title and thus violate the

purpose of the Marketable Title Act.

Since in this matter no action was filed until 2012, Plaintiff must conform

to the applicable law currently in place to perfect their abandonment claim. And

such the 2006 Ilorrnant Mineral Act is controlling.

The Court finds this ruling is not in conflict with Texaco v. Short 454 U.S,

515 (1982) Texaco v. Short required due process before title vested in the surface

holder. In the case at bar, Defendant Hines family was not given any due process

consideration prior to this su.it. There is no evidence of a Quiet Title Action filed

between 1989 and 2006. In order for the Plaintiff's interest to vest some caurt.

action or recording of said interest must have occurred. Plaintiff failed to assert

its claim prior to 2006 as such Plaintiff interest did not vest prior to 2006 and is

subject to the 2006 arnezided statute.

WHEREFC'JRE, it is the ORDER of the Court that:

Plaintiff's Motion For Su.t7tmary Judgment is denied.

Defendants, Hines Family, Motion For Suminary Judgment is grantecT

Defen^ants, Hines Family, is the lawful owner of the oil and gas interest at

issue in this matter. Plaizitiff's claim of ownership fails under the 1989 and 2006

Dormant Iviineral A.et. The Court holds the 2006 Uonnant Mineral Act to be

controlling.

SO C'R;T);^;KLD.
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Sta.mpet1 Copies:
\ Attomey Patrick E. Noser

NAttorney T. Owen Beetham
A?tc^rney Clay K. Keltar
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^ ^^ COURT OF ^^^^^^ PUM
^^REU^
s.^^o

0.FdmG`!Ydl2i i9p

1^

V.Y O H I Ô+

qq^^(}yĝ ^p̂ y{^pqpp̂+ifqp ^ y^^^p6^yijqF ^ 7013 16^iE0a 16 0 i d b 07

Y P d B 8.8 Sd.d

K

. A.A4w0. 1^^^y

^p

'BI^ 6â

pp

8 •

k ^l'8`0..4E NO. gBi^V°°4^0.7^^

PlB'iiSd38^ ^ ^^^^HIA K.

C[ERK OF C0U&G.;NT ENTRY
V.

NILE E. BATMAN, et a&].

^^^^ndants

This .^^^r having come on before this Court upon P'Wntiff Wayne K.

Li^^man,., et al.Ss Motion For ^^^ Jud;^entbavan^ been filed with this Court on

October 3, 2013 and Defendants Reserve En^^^ ^^^lomt^^^ Company and Equity Oil &

Gas Funds, Ine"s Motion For Summary Judgment filed with this Court on October 4,

2013. Themafterp Responses and Replies were filed ^eprding the smeo After having

reviewed said fiIinp ft Coun mokes the following ruling.

11^^^{,^

The ^^^^frs are the surface owners of approximately 41.23 acres in Pultney

Township, Bel^ont. County, Ohio. The Defendants Nile E. Batman and Kathryn Batmn

^lafie ^^ interest in the ^^^eml rights based upon a reservation of ^ne-half (^'^) of'aIS the

oil and ps in a dead ^^^ a predecessor in title being John Cluk, with said deed dated

y 25$ t ^^^ and recorded at Volume 602^ P4ge 162 in the records of the Belmont
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County R^^^rder. The ^laint1^`
^s claim that the Defen^^ have abandoned their interest

in the oil and gas based upon their failure to oompl^ with the ^uirem^^^ of the Ohio

Donnant Aftera1 ^ct (ODMA). °^e Plaintiffs siped a lease with Defendant Res^^

^neW on ^pfil 7, 2006. The Defendants signed a lease with Reserve Energy on

November 1, 2009 for one-hal^^^^ of the oil and gas underlying the parcel in question.

ne Plainti^',s have couched their argument within the 1989 version of the ODMA and

l^^ not wmpI^^ with the notice ^^^^^^ ^^^^ 2006 version o#°the Act

Themfoxep this Court sMl conduct its analysis of the issues herein in light of the 1989

version of the ODMA.

^°°^^,^^^^^^^

OI^o RWe of Cavil ^^^ure RW^ 56 provides that summary^^dgment is

wamnted when "'it appew from the evid^.^ee or stipulation, and only from the eAdence

or stipulatiM that reasonable minds can ^^ to but one conclusion and that conclusion

is adv^^ to the ^^ ^^^^t whom the motion for s mwy judgment is mw.1,-, . t

pany being entitled to have the evidence or stipulation construed most strongly in the

pariygs favor." Ohio R:^^^ of Civil ^oew-lure 56(c),

Pursmmt to lemr)l y. A^^^ t^^^^cl In , 50 Ohio St. 2d 317, 327R 364 N.E. 2d

267, 274 (1977) s€^^^judgment is apprs^ziate when the moving party ^^^^^^^

that (1) no genuine issues of material fW Temain to be lifiptedn (2) the moving party is

entitled to judgment as a maftr of law; and (3) ^onabl^ minds can come to but one

conclusion that is adverse to the party apins^ whom the motion is made.
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^„^^ ^^ ^Q ^̂ ^^ ^ ' ^^ A^'

The 1989 version of the ODMA became effeWve Much 22, 1989. It provided for

a twenty (20) ^^ look back ^mvisg^^ ^^^^ abandonment of ^em! .^^^^ and a

^^ year ^e period through March 22} 1^^^ to come into compliance vhth the Act

Ohio Revo Code Section 5301.56 (BXI)P (BXIXc)(i), (v) provides in pertinent

PW-l

^^^^ Any mineral interest held by any person, other thm the owner ^^^^
surface of the lands sub,^ ^^ to the ^^^^st shall be deemed abandoned and
vested in the owner of the surfwe if none of the following applies :

(e) WitWn the preceding ^erAy years„ one or more of the ^^^^ovoi^ ^
^^^urr4l
(n) The ^^^^ interest has ^^^ the subject of a title ^ction that
h^ been filed or morded in the office of the county rewrder of the
county in which the lands am located;

(v) A claim to preserve the interest has been filed in^^^dance with
division (C) of this section [.]

There are a number o#`other savings events that ue not r^^^^^ to our discussions

in the case at bar: The Plaintiffs ^^^m that the Defendant Batm&ns have abandoned their

minez^ in^^^^ and that there have not b^ savings events upa^n which the ^atmgm.^ can

rely.

In analyzing the twenty (20) year look back ptxiod from Mamh 22, 1989, ^s

Coun must review the ^^an Affidavit of Presemtaon recorded Seoem'#er 14,1991,
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The Bat^ AfEda" was filed witf,an the twenty (20) year look back window of the

ODMA. This C€^un fmds that the language contained in the ^ ìdavit comp1ies with the

^^Wrements of Ohio Revo Code Section 5301.52e As such, it qualifies as a savings event

Pusumt to the 1989 OI).3^ Should the 1989 ODMA relate only to the years 1969M1989

plus the three year grace Period„ the Batman Affidavit would be s^^ient to preclude

abandownent by the Defendant B^.•trnsns. Wbether the 1999 ODMA is stagmmt or rolling

requires A^^r analysis.

LFII^

Ohio Rea. Code Section 5301.56 (DXI) provides:

A mineral interest may be pmserved indefinitely fmm being deemed abandoned
under division (BXI) of this section by the €^^^^ ^^^^ of the
circumstances described in division (BX1)(c) of this seWon,„ incla^^ng but
not limited t^^ Ai!,c ss^^ ^jftl^ iis of claams to s^^ ^d^^
division (C) of tws section.

A stagnant twenty (20) year look back period would have no need for a provision

calling for indefinite pres^^ation of minemt interest through successive filings of

preservation claims. Based upon the same, iMs Court finds the 1989 Dommnt. ^^^aw

Act to provide for a `rolling look ^^ ^rioV9 Having so found, the Bittinam am

rquired t^ ^dentify an additionW savings event aher the recording of their Affidavit to

Pres^^ ^ ^ on September 14, 1981 and before September 14e 200 10
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IUMA-M ^^^

Fmnces Batman hotd a one-ha..lf (^'^) intuest in the oil and gas in the pamel in

question when she died in 198 i. Her will wgs filed for neord in County Cout OfD&ktft

Countys Nebt^^ on ^^er 21, 198 1. Subsequently her w.1^ was filed for rmord with

the Belmont County ^^^baw Court on May 15, 1989. A cerfif cat^on from the Nebraska

court was appended to the Batman Will prior to when it was filecf vrith the k^^hnont

County Probate Court, The wi^^ provided for the ^^^ of Frances Batnmzs interest in

the pame1.^erein to her son, the Defendant Nile Batnan. The Batum Will was ^^rded

with the Belmont County Recorder on Apffl 10, 1989, some nineteen (19) 4ay^^ after the

1989 ODMA went into effect: A ^erfificaft of `^mnsfer was not rmorded in the office of

the Belmont County Recorder.

It is the position of the Defendants that the Bamm Will is a title tromact^^n and

acts as a savings event purswmt to the 1999 ^DMAr Ohio Rev, Code 5301,47 (F) defines

a ttle h,^^^^ as ^ollowst

(F) "Title 1^^^n" xr^eam any transactaon a^`ect^^g title to any interest in land,
including title by wfl1 or descent, title b.-^, tax deed, or by trustw,sg ^igneegs9
^ an'sA ^xecutor°s, adminastmtor"ss or ^heMrs deedg or decree of any court'R

as well as warranty deed, quit claim deed, or mortgage.

The failure to file the ^ertificate of^mmfer does not nepte the title tnmsactaon

established by the filing of the Batman will with the Belmont County Recorder. The

definition of title tranma,^n provides for "aany transaction affecting title to any iftrest in

land including by wiIl or descent.o. "See ORC 5301.47 (F). A number of other mclhcds of
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trawfer are listed ".., tax deed, or by 'trwtee's$ as^ignee"sr g=r€^ian^^ ^^^cutorssF

adminisfttor°sA or shcd#f's €ieed.., " Id. Certificates of Transfer are, not listed in the

definition of title tr^saction,

In Oh^o '4011hem T.^niM.-Y, RAM^(July 12r 1990)9 YdDiste App. No, 2n98w131990

Ohio App ^^^^ 2946 at *9y the Ca^^ of Appeals held ftt alit1e to real estate geetera11^

passes by testate succession at the time of death[,]pg In the dissenting opinion of RmnM

Judge Mliteside discussed the application of a certificate of transfer in rcprd to a

transfer of real estate through the Probate Court.

The cerfificate Of transfer is provided by R.C. 2113e6 1(^) and is issued by the
P"Ohat^ ^^ not as a document ^fenins the real estate but as a
cerfi^acation that the m.t estate has been trawfer-ed either by devise under a
will or by BUtutory intestate ^uccessiom R.C. 2113.62 provides ftt such
certificate of tmmfer may be recorded by the county recorder, The issuance of
such ^^^^^^ate of '^^W"erx however, is not a prerequisite to the t^sfer of title
to the property, nor to the marketability or ^ienabiht^ of title to such real1ropertyo R.C. 21 13.61 commen^^s with the words, "[W]h6n real estate passes
* ^ 0 under a will* * * [n] clearly connoting ftt the tmmfer itself was effected by
admission of the wifl to probate and that the certificate is merely a
memor^^izati€n of such transfer which has previously ^^^wred.1d at * 11 m12,

°^^ Sewnd District Court of Appeals gmted the following regarWng the

application of coat€ficaes of ftnsfe,r.

UP'D" PrD1er app"cati^ a Prohate r'ourt must ^^suc 84 CcMfl'cate of tmmfer fDr
record in the county in which r^ esUto is situated, which must rmite the names
of devi^s and the interest in the parcel of real esUto inherited by each.
R.C. 2113.61. Though the cerfificate, of trmfer is not a conveyancex it does
cOnstitut^ & memorialization by probate court Of Wh^ ^^^d with r^spect
tO a rcal CsMte title upon ft dmth of ft decedent.

Ebtt -v, Es t^ ^^ ^^^^ (July 24, 1992), 2d ^^sL App.13o. 91-CAF105„ 1992

Ohio App. LEMS 3953} at *3.
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Iu ^^^^^^^^ ^^ ^^^d±pgos__bL
saz^ the ^^^^ficat^ orftmfer is not the

^^^^^ documen# but rather the wil1 itself is ft vehicle by which the inherited

pr^^^ is ^^erred, WherefO-Tem this ^Ourt fmds the Batman '^^^^, rewr€^d on April

10, 1989, to be a ^^c tritnsacta^^ and savin,^ event pursuant to the 1-989 ODMA md in

accordance ^^ the ^^^^^ ^f the law which emextialty calls for one to a"use it or lose ^t.,,

1-9^;^^`^

When ^^^^^^ the ^^^^^ look back ^ri4. in ordcr for the Ba.^^ to avoid

"ban^^^^ ^^ thear ^^ ^^^^^^^ Pumua€tt to the 1989 ODMA, they must be able to

rely ^^ a sa^ngs event prior to Apyn 9, 2009. The Defendant ^^^^ ^ntmd into a

^^ ^^ ^^^^^ ^^^^e Energy. The same ^ ^^^^ with the Belmont County

Recaarder on Dwember 3s 2008. "^'",^e Ohio Supreme Court has held ftt an oil and ^

lene is ^^^ than a m^^ ^^^ensei"" it conveys "a vegedr though limited, estate in the

lands for the purposes named in the ^eam,4° ^^ ^ Ohi^ $I C^O, Ohio ^^!q.
(1897). ^^ ^2Rb'^/, A.^$o

11 8„ 130o

An oil and itaw is a {`fitle transactiOW^ ^ursuant tO OMO Rev, Code 5301,47

(F). ""1.^^e transa;tion must ^^^^^ ^^^^' the interest, ^]eRrIY$ an oil
and gas lease is om

hlst lent which affects an intzaest in such rni"=Ws,^
A04MI. 14^ ^^lumba^a

Co. CvP, Case No, 2#^^2-CV-3878 at 4.

Ibc Ba: mm ^^^ and ,^ lme mwz^^ on Dmember 3^ ^^^^ ^^^^s the

r^^^^^^^^ of the 1989 ODMA.
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;T QH , AN_ D GA^s ^^:i^^ ^

The ^lainfiffi^ ^^^on For Smmary Judgment relafi^^ to the validity of the

Batum lemeo The Defendant Equity Oil & Gas Funds, ine. has no interest in the Batman

lease. 7`her^^orep the Plaintiffs are foreclosed fim obtaining judgment against Defendant

^^^^ in relation to the sme:

1CM^^^

After having considered Plaintiff Wayne K. Uppe:^.:^ et al. s^ ^otion For

^^^^ ^U4 ^ €_-̂A Def°^^ts Reserve ^^^ Exploration Company and Equity

Oil & Gas Funds, Me's Motion For ^ummmy Judgment and after construing ti^ evidence

most ^^ngly in favor of the noxmovin,^ parties and b:ving deWnnhvd that them is no

: uint is^ as io any mater^^ fact imd that reasonable minds can come to but one

c-onc^^^on and ^^er that there is nojust reason for delay, this C^^ makes the

^^^^g rWingo

This ^^^i rina^ that ReseTve Ener;.^ Exploration Company and Equity Oil & Czw

Funds, Inc. ^ ^^ded fi+^^^^ent herein, This CouTt gam the Mofizn For S€^^

Judgment Of ^esefv^ Energy and Equity Oil and Gas. This Court denies th^ ^^^^^n For

^um-mwY Judgment Of Plaintiffs Wayne X. Lipperman ^t a]. plair€tiffsP Compa^ ^^

hereby dismissed w€^ prvjudice. Costs shall be ass^sed to the 1^^^^^tiff^ herein. This is a
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FmW appealab^e ord6c I ^ SO ^^ERED.

Laaton D. ^^^x ^^.EN DED ^^^^ ^^RVED i UPPESoN
ALL THE PAPt } ^S M
^^^^ ^^^^^^^^^ '̂C

Vv'1'1M4'rHREE (3) DAYS OF ^^
JOURNALg ^ ^ CLERK SHALL Sl
DATE OF 3 UP5.3I'R ALL PA&°s

APPEAR. SERVICE SHALL ^^ MA
RUJ..E 5 (B) A^ ^^^^ LL BE NOTE
^^ 5& A

FNOT ^^ ^D '^ ^
OTdl^EOF ^I^

^ DEFAULT ^^^ ^^^
IN A KkNN1^^ PRESCRIBED IN ^^
^ ^ APPEARANCE DOCKETo CrVM
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IN THE C®URT;O1tigO aN PLEAS
BEL- , NT ^O^TN':^1^^_ 3 Ia

vELMCI4T CD., 01110

NtkRK E. ALBANESE Execufor'P { 2 .$ PM 1 5 ^
Estatte of J S F. ALBANESE, TD: Case No: 12 CV 0044

Plainti11. $^ ^

r ' 4

1 ^ ^

-"' ' PI

` a E

^ '. r'<rC

^^^ t e J v,.

C't± .1URT JUDG NT ENMY
V.

NILE E. BATMAN, et al.

I3ef6ndants

This matter having come on before this Court upon Plaintiff Mark E. Albanese

Executor of the Estate of James F. .Albanese,.IIl's Motion For Summary Judgment

having been filed with this Court on March 24, 2014 and Defendants Hess Ohio

Developments, LLC and Hess Ohio Resources, LLC's Motion For Summary Judgment

#°iled wlth this Court on March 24, 2014. Thereafter, Responses and Replies were filed

regarding the same. After having reviewed said filings this Court makes the follovAng

rolin.g.

S^'ATEMENT Ol^' FACT^

The Plaintiff is the surface owner of approximately 104 acres in Smith Township,

Belmont County, Ohio. The Defendants Nile E. Batman and Katheryn K. Batman claim

an interest in the mineral rights based upon a reservation of one-fourth (1/4) ofalll the oil

and gas in a deed from a predecessor in title being John C3ark, with said deed dated April

4, 1905 and recorded .May 8, 1905 at Volume 155, Page 353 in the records of the
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Belmont County Recorder, The Plaintiff claims that the Defendants have abandoned their

interest in the oil and gas based upon their failure to comply with the requirements of the

Ohio Dormant Mineral Act (ODMA). The Plaintiff signed a lease vwith Defendant Hess

Ohio Developments, LLC on December 12, 2011. The Defendants signed a lease with

Mason Dixon Energy, Inc. on October 16, 2008 and filed for record on March 3, 2009 for

one-fourth ('l^ ) of the oil and gas underlying the parcel in question. Mason Dixon

assigned to, Marquette Exploration, LLC on April 7, 2009 and recorded at Volume 183

Page 533. Marquette Exploration, LLC changed its name to Hess Ohio Resources, LLC

as portrayed by a Certificate of Amendment filed September 16, 2011 and recorded at

Volume 284 Page 233 of the Belmont County Official Record. The Plaintiff has couched

their argument within the 1989 version of the ODMA and have not complied with the

notice requirements of the 2006 version of the Act. Therefore, this Court shall conduct its

analysis of the issues herein in light of the 1989 version of the ODMA.

^^^^ OF 1E

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio.Rule of Civil Procedure 56(c).

Pursuant to Temple v. Wean United Inc., 50 Ohio St. 2d 317, 327, 364 N.E. 2d
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267, 274 (1977) summary judgment is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled tojudgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

1989 ^^O DORMANT MINERAL ACT

The 1989 version of the ODMA became effective March 22, 1989. It provided for

a twenty (20) year look back provision regarding abandonment of mineral interests and a

three year grace period through March 22, 1992 to come into compliance with the Act.

Ohio Rev. Code Section 5301.56 (B)(1), (B)(1)(cXi), (v) provides in pertinent

part:

(B)(1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned and
vested in the owner of the surface if none of the following applies:

(c) Within the preceding twenty years, one or more of the following has
occurred;
(i) The mineral interest has been the subject of a title transaction that
has been filed or recorded in the office of the county recorder of the
county in which the lands are located;

(v) A claim to preserve the interest has been filed in accordance with
division (C) of this section [.]

There are a number of other savings events that are not relevant to our discussions

in the case at bar. The Plaintiffs claim that the Defendant Batmans have abandoned their

mineral interest and that there have not been savings events upon which the Baftnans can

rely.
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Tld-E BA N AFFIDAVIT

In analyzing the twenty (20) year look back period from March 22, 1989, this

Court must review the Batman Affidavit of Preservation recorded September 14, 1981.

The Batman Affidavit was filed within the twenty (20) year look back window of the

ODMA. This Court finds that the language contained in the affidavit complies with the

requirements of Ohio Rev. Code Section 5301.52, As such, it qualifies as a savings event

pursuant to the 1989 ODMA. Should the 1989 ODMA relate only to the years 1969-1989

plus the three year grace period, the Batman Affidavit would be sufficient to preclude

abandonment by the Defendant Batmans. Whether the 1989 ODMA is static or rolling

requires further analysis.

THE TWENTY YEAR W OW

Ohio Rev. Code Section 5301.56 (D)(1) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) o€this section by the occurrence of any of the
circumstances described in division (B)(1)(c) of this section, including, but
not limited to, successive Blings of claims to preserve mineral interests under
division (C) of this section.

A static twenty (20) year look back period would have no need for a provision

calling fc►r indefinite preservation of rnineral interest through successive filings of

preservation claims. Based upon the same, this Court finds the 1989 Donnant Mineral

Act to provide for a "rolling look back period." Also see Shannon v.1-lousehoider

12 CV 226 Jefferson County Common Pleas, July 17, 2013.
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This Court finds this determination to be consistent with the comments set forth

in the Ohio Legislative Service Comniission Report relating to the 1989 Enactment of

R.C.5301.56. The Commission therein stated:

Under the act, an interest could be preserved indefinitely from deemed abandonment by
the occurrence of any of the four listed categories of exceptional circumstances within
eaeh preceding 20 year period. (Emphasis added).

Ohio Legislative Service Commission, December, 1988, p.38.

Having so found, the Batmans are required to identify an additional savings event

after the recording of their Affidavit to Preserve Interest on September 14, 1981 and

before September 14, 2001.

M BATMAN AUL

Frances Batman held a one-fourth (1/4) interest in the oil and gas in the parcel in

question when she died in 1981. Her will was filed for record in County Court of Dakota

County, Nebraska on October 21, 1981. Subsequently her will was filed for record with

the Belmont County Probate Court on May 15, 1989. A certification from the Nebraska

court was appended to the Batman Will prior to when it was filed with the Belmont

County Probate Court. The will provided for the transfer of Frances Batman's interest in

the parcel herein to her son, the Defendant Nile Batman, The Batman Will was recorded

with the Belmont County Recorder on April 10, 1989, some nineteen (19) days after the

1989 ODMA went into effect. A Certificate of Transfer was not recorded in the office of

the Belmont County Recorder.
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It is the position of the Defendants that the Batrnan Will is a title transaction and

acts as a savings event pursuant to the 1989 ODMA. Ohio Rev. Code 5301.47 (F) defines

a title transaction as follows:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,
guardian's, executor's, adm.inistrator's, or sheriff's deed, or decree of any court,
as well as warranty deed, quit claim deed, or rnortgage.

Th.e failure to file the Certificate of Transfer does not negate the title transaction

established by the filing of the Batman will with the Belmont County Recorder. The

definition oftitIe transaction provides for "any transaction affecting title to any interest in

land including by will or descent... "See ORC 5301.47 (F). A number of other methods of

transfer are listed "...tax deed, or by trustee's, assignee's, guardians, executor's,

administrator's, or sheriff s deed...'° Id. Certificates of Transfer are not listed in the

definition of title transaction.

In Ohio 314orthern Univ. v. R.aYr,^a (July 12, 199{l), "3d Dist. App.1Vo. 2-88-i, 1990

Ohio App LEXIS 2946 at *9, the Court of Appeals held that "title to real estate generally

passes by testate succession at the time of death[.]" In the dissenting opinion of RgMga,

Judge Whiteside discussed the application of a certificate of transfer in regard to a

transfer of real estate through the Probate Court.

The certificate oftransfer is provided by R.C. 2113.61(A) and is issued by the
proba.te court, not as a document transferring the teal estate but as a.
certification that the real estate has been transferred either by devise under a
will or by statutory intestate succession. R.C. 21 13.62 provides that such
certificate of transfer may be recorded by the county recorder. The issuance of
such certificate of transfer, however, is not a prerequisite to the transf6r of title
to the property, nor to the marketability or alienability of title to such real
property. R.C. 2113.61 commences with the words, ®`[w]hen real estate passes
* * * under a will* **f"] clearly connoting that the transfer itself was effected by
admission of the will to probate and that the certificate is merely a
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memorialization of such transfer which has previously occurred. Id at * 11-I2.

The Second District Court of Appeals stated the foIlowing regarding the

application of certificates of transfer.

Upon proper application, a probate court must issue a certificate of transfer for
record fif the courtty in Vvhich real esta.te- is sititated, which must recite the nameg
of devisees and the interest in the parcel of real estate inherited by each.
R.C. 2113.61. Though the certificate of transfer is not a conveyance, it does
constitute a memorialization by probate court of what occurred with respect
to a real estate titfe upon the death ofthe decedent.

Platt v. Estate of Petrosky (July 24, 1.992), 2d Dist. App. No. 91-CA-105, 1992

Ohio App. LEXIS 3953, at *3.

In accordance with Ra_ mgaand Petros supra, the certificate of transfer is not the

conveyance document but rather the will itself is the vehicle by which the inherited

property is transferred. Wherefore, this Court finds the Batman Will, recorded on April

10, 1989, to be a title transaction and savings event pursuant to the 1989 ODMA. and in

accordance with the spirit of the law which essentially calls for one to "use it or lose it."

THE BATMAN LEASE

When applying the "rolling look back period," in order for the Batrnans to avoid

abandonment of their mineral interests pursuant to the 1989 ODMA, they must be able to

rely on a savings event prior to April 10, 2009. The Defendant Batmans, on October 16,

2008, entered into a lease with Mason Dixon Energy,lnnc. The same was recorded with

the Belmont County Recorder on March 3, 2009. The Ohio Supreme Court has held that
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an oil and gas lease is "more than a mere license," it conveys "a vested, though limited,

estate in the lands for the purposes named in the lease." Harris v. Ohio Oil Co. (1897), 57

Ohio St. 118, 130.

An oil and gas lease is a "title transaction" pursuant to Ohio Rev. Code 5301.47

(F). "The transaction must merely `affect' the interest, Clearly, an oil and gas lease is an

instrament which affects an interest in such minerals." Bender v. Moraan Columbiana

Co. C.P. Case No. 201.2-CV-387, at 4.

The Batman oil and gas lease recorded on March 3, 2009 fulfills the requirements

of the 1989 ODMA.

CON-CLUSION

After having considered Plaintiff Mark E. Albanese Executor of the Estate of

James F. Albanese IU's Motion For Summary Judgment and Defendants Hess Ohio

Developments, LLC and Hess Ohio Resources, LLC's Motion For Summary Judgment

and after construing the evidence most strongly in favor of the nonmoving parties and

having deterznined that there is no genuine issue as to any material fact and that

reasonable minds can come to but one conclusion and further that there is no just reason

for delay, this Court makes the following ruling.

This Court finds that Hess Ohio Developments, LLC and Hess Ohio Resources,

LLC are entitled to judgment herein.. This Court grants the Motion For Summary

Judgment of Hess Ohio Developments, LLC and Hess Ohio Resources, LLC. This Court

denies the Motion For Summary Judgm.ent of Plaintiff Mark E. Albanese Executor of the
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Estate of James F. Albanese, M. I^laintifPs Complaint is hereby dismissed with

prejudice. Costs shall be assessed to the Plaintiff herein. This is a fmal appealable order.

IT IS SO ORDERED.

ENDED
CLERK $EAVEI) CfJP(ES

ALL THE PARTIES C1R
7^1EI^. AT7'C^RNEY$ t^^8

Jud e n D. ^s, Jr, ^ .

WI'I'.FUN TMZEE (3) DAYS Of, ENTERING TI-RS JLTL)GWN°I' UPON 1`M
JOURNAL, THE CLERK SI-I:ALL SERVE NOTIC OF THIS JUI3c^^NT ANI3• ITS
DKI'E OF ENTRY UPON ALL PARTIES I^^T 4 I^EF^ULZ FOR F^8^^ TO
APPEAR. SERVICE SHALL BE MADE IN A ^ PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTED IN ^'^'^ARANCE I)C^CKE'I'. CIVIL
RtLE 58.
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laric^s a ffacto d b^:€1le ^^ei^rn.ifi lias beci^. ^^ed or ^^zc^rdec^, ^i r^
accardance,with sevion 5301.252 of the Rcvised CW.e, in tltt

-.Gfflo^ 0f t^^e c^^trrity r^:^c^rd^r of the c^atiii.^ i^. iv^uci^. t^ie €az^c^s are
iocated.
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^

^ ^^^ #1 is ^^^ interpretation and ^eani.^^^ of fl`u: follo"n:^ clause (her^^na^^ referred

to as the reser^^^^ clause with limitations) which is includdd in p1^^^^^ffs' deed to the subject

Appendix 314 LBss CVz atl YV-4 sS:zT CIozr9 T/40

nIE COU^-`^' OF QhNQN RLEA^ OF JEFF^RSON CO^^TY OHIO
F

a
L

'^`^ f

. . . 1â
^n^ 4 ^ets^ ^^

JOLrRN^ ENTRY ^'R..^^'^"^'^^
Pl^.inta^ ^"I^^^ $ 9^ ^'"^^' ^^^ ^^^

^^ :'V^n 3 'a,.^ ^: .^:c$^^^U..y1 r^.a 'i G f_ ^ d S- ,

JAY HOUSEHOLDER SR ot at ^-'
Case No. 12CV226 ^ vy

Defendants

This case arises as a di^ptite over the ownership of ^^ ^k °9 I.

^^^^ real estate (hereinafter referred ^^ as the "^^^^^^^ ^^^ ^^^aW')e The pard^^ have entered

^^ ^pu^^^^^^^ of fact -,r,,,hich resolve the factual issues, and both the plaintiffs and d^^^ndant^

have ^^^d motions for summaryjudgment. The Cour^^ therefore, considers ^^^ parties motion

in accordance with Civil Rule 56 and the s1andird requa^^^ by said rule and the case law

applicable thereto.

^^ parties stipulate that plaintiffs are the owners ^ftbe entire surface oftlie subject real

estate of4pproximately I 18 acres but dispute ^^^ ownership of the ^^ne-ral, oil and gas rights.

Three i:?^^^s are a€3d^^^^^ by ttie parties in their motions f^^ ^umm^ju^^ent as being

dispositive of the issues of ownership of the m Li^ ^...^..^^^^^oil^g etc, underlying the subject zeal

^sta^^ and the ^^^ addresses each issue as ^^^o-vvsr



^oi^ estate as ^^^^^^cd to the ^^^^^^^s from ^^va ^^a^,^>r^^^e and ,^lrwa .^^^en^^ by warranty

deed recorded at Deed Volume 542, page 515 (datcd, Alp:^ 9, 1976),

^

^

^ ^.

ExcEpn:^G AN.D 3^^^ER^^O -aI^ the cmfl$ o;I and gas au^ other n-dnerals in,
on a-Ld an€3^^ said preniis,,ess with ^^^ ' the, mAning .ri^^^ necessary and im;Yde;^t
then-.1f). And fud'tr tfie {ig^t w mine and ^^emovt Ilhesaid r;ool and to twi:^^ ^^^
the -nec^^^^ ^^cnhn,,^.s a^^ entries in doing so; ^^t 'dit :;arthWr HOA to O=t all
^^^^^^^^^n and otbe€^ ^ece^sary openings in mining and ^f,,.;noy: ^^ said coal
therefrom, with the fwth^rright to erect and .̂ ^^cttip,^ics arld tracks ui^ other
^^^turm, on the lando Araci' eJsct ^^ right t€^ dri^l and F,^^^^te for oil and gas on, ^.^said prez^gscsp -̂ ^f^^^, ^^^ the night^ ^eces.^^ry and incident ^^ere&o,

These exceptions and reservations are IAmite€^ to those property ^^^^^ vAi^^ ^^^*e
b^^^ excepted and r^sar^^^ in Ciraii y-ors ' chain of ^itles

^^^^^ #2 is the appli^^^^^^ of ORC^530L5:6, t'he Dormant Minerals Act of 1989, as it

mlsied prior to 2006 ^^^^^^^^^ ^^&rred to as the "gDMA of 1980), and whether ^^^^^ ^INIA

of 1989 was ^^^^ ^^^^^tin^ as to the abanc^^^^^^ of mbieratg oil, gas, etc, rights wbxen had

been rvscrv^^ under reservation clauses i.^^^ud^ in deedg tide to real ^stateti

^^^ #3 is the application of O-KC § 5^, 01 ^ ^^^ the Domant Minerals Act of 2006, as it

^^endy exists after having been a^.^^^ded by the legislation in 2006 (hereinafter referred to as

the "D:'^^ of 2006`1)v Said DMA of 2006 is vay similar to the DMA of 1989 but includes

^^^^ ^^^^^^^ ^^^^^ ^^ be taken by the ^uffa^^ owner ^^^^ ^^^^ estate i.^ order to ^^^^^^^^ the

abandonment of dormant m^^^ra1€ightsn .

^laintiffs,ck^ain of tii1^ and the subject r^^ervat^^^^ ^'ontaat^^d thp-rein ar^ not at ^ssue.

F'`^^ ease of analysis the ^laintiffs referto mineral rights in their -chai^ of title in two ^^^^ers^

^^^^^^^

(1) the ^^^^^^glf'^tra-usferredritinera1 rights" as ^^^^^c.s to the conveyance from
the ^^^^^e, of J H ^^^en^^^^^ ^^^^ interest to his daughter, Eh^ L L.^^^reAC^P and
of a 1/4 interest to his daugbter, .^lma ;T Uwren^e (Ccx 6:^ca^^ of :1'^^^sfer
Volume ^^^^ page ^^^^ on August 9, 1946) and, thereafter, fr€^r^a E^a L
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^

^

^
^•

Lawrence and Alma J Lawrence to pIaa:^^^^^ (Warranty Deed Volume ^^^^ page
515, Oi} Augugt 9x 19?6). Said Cort-:^ ^^^^ of Tran.sfer (Volume 213, page 252).
c;^n^ins no mineral reserret€o.^ clause.

(2) th e on e'.hala ^^^c^^i.Sa^x£^sra^ ^^t ^^ ryOk° a s ^I ates to t-se co.r^veyan ce s frorn
.^^ ^stateof^ H Lawrence of a 1/4 intcr^^^ to his daughter, Chellissa 'S,wFckarda
(^^^^^^^^^ of T-nnsfer Vol^.€rne 213^ pago 252) and of a 114 in^^^si, to °^is^
daughter, Jv°m Hs;uscholder> (Cmti^^ate of Transfer Volume 213x ^^^^ 2r),
^^ ^^^^^^.Ac- of^ ^^^sf^^ ^ca^^sno mtne3: a^ reservation claus^. H^^^irert the
^^b^^^^.^.^^ wffv^^ce from .^ lielIisse gw:^^^ard (Volume 349, ^^^^ 384) to ^lva
L^^^^^e and Alw, Lawrence, as well as the subsquent ^nvr-yanc^ fm-m ^^^
heirs of)eua Haw^^^^^^^ %1vos^^rne 283, page 213 and Volur^^ ^^^^ page 209^
to Elva Lawrence and ^^twd Lr4, >^ ^^^^^ do contain "coal, oil, gas and other
minerals" reservations, toy^^^^^

^^^^PT.^^^ AND ^^E RV1^^GAIa 1£ e ooalg od and ga^ ^^^^i orherminerals in,
on and under ^^d. prem^^^^^ with all the r^^^^^^ rights nceei^axy and incident
thereto: And further the ^ gb^t to mine ^ ^ ^em^^^ ^ ^^^ ^^id coal and to make all
the ^^^^^^ary openings ma^ ^ ^iesmdoxsigso, vv_^^ ^^c, further right to erect all
ventilation and other necessary openings in Mi:^^^^^ and ^^^^^^^ said coal
^^^^from, wFih Me iUrthcr right tcf e.^ed and ^onst°^^^^ ^^^^^^^ and ^^^s and•^^^^^
structures on the ^nnd. And also the ^ ^^^^ to drill a:16 operafe for oil ^^^ gas on
said prem- ises€ with all the rights necessary and ^^^^^dontthereto9

^^ to ^^^ue N;.s the Court finds that ^^ excep^^^^gand reserving clause ^^^^ ^^^^^^^^^^^

contained in p1a^ntiffsg deed from E1^^ L Lawrence and Alma J Lawr^^^^ (the g.^^^^^)(Deed

Vs^^^e 542, page 515, datcc^ April 9, 1976) is not effective to have reserved the mineral rights

as ^^ the refer-enced The Court finds that thelanguage in, said

ex^epta^^ ^^ reserving clause is clear and unamb^^^^ and clearly states that:

These exceptions and reservations are limited to thosep.^^^^ rights ^^^ch have
been excepted and'reser:^^d in ^rantor^ ^ chain of title.

^^^, this limitation clause is clearl;^ a ^^ of and related to the ^laim^^ excepting and

feserving clause, There were no mineral rights reservations ^^ntaine'd within the grantors; chain

of title when conveyed from the Estate of J. H. Lawre-nee io Elva L. Lawrence and Alma J.

Lawrence, norware there anv conveyances of,^^^^ ^^^^^ ^igots .^^^ ^^lv^ Lawrence and Alma
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lraivr^^^^^ Pliortothe-irw.^^^^^^^ ^^ ^^^ ^laf*,itiff^ ^^ April 9,1976. T^^eforeR ^^ ^^^ ^^ear ,

wordi^g of s^^d conveyance ^^ were no mineral Tights reserved, as there were ^^ property

^igh^^ ^^^^^^^^ and ^^^^^^d within the chain ^^^^^ewhen conveyed to ibe plaintiff&

Plaintiffs ar^^ ^^hereforcg foun^: to be the owner of the "OneMhalf trarcfemcd mineral

;^s to Iss^^ #2, the Court ^^^ ^^^ the ^NU of 1^^^ ^supp^^^^^^^ to the iss^^ of the

ownership ofy^^e"o^^^^lf mserved mineTal that by the- ofsa^^ ^^

o^' 1989 (§.^30I-,56(^3X 1)* as highlighted b^:^lo^^r; said s^.t^.^ ^^as scl^cx^u^ng ^^^ t.h^t -u^^^^

^^ facts as ^^^^^^^^d'm this case the excepting and reserving clause contained within ^lair^^^^ '

chain of title is not now effective having been abandoned by_ inaction as contemplated by said

< ^^^tulm.

'nic Court finds, therefore, that by virtue ^^^^e appjit€^^^^^ of the DMA of 1989, the

^^aintiffs are the owner of the "gonewhalf tmrred mineral interest".

Said DMA of 19819 states, in pcwt^^ent part as follows:

§5301r56(B)^1^ Any mineral interest hcld by any person, other than the owner of
the ^^^face of the lands subject to the interest, ^^lX ^ ^^^^ ^^^^ed and
^^^t̂ _d in Lke owner^ the iu if nonc of^^^e following applies;

(a) The miiiera1 interest is in coal, or in mining or other rights Pertinent to or
exercisable in connection with an interest in coal, as d escribed in div^^^^^ (E) of
secti€^^ ^^^^^^^ ^^^e Revised Code.

(b) 7'^^ mineral interest is hel€^ by the United States, this state, or any ^^^^^^^^^
^^^^^^^^^^lls ^^dypolitz^^ oragency oftlie lJr^^te-d Slat^^ orthis state, as described
in division (0) of section 530 153 of the R^^^^^d Code,

. (c) Within ^^ ^rmedi;^g twenq; , -v;ar;:; ^^e oz ^^^^ of tkaefollowing has occurred:

(i) ^^e minera^ interest has been the subject of a ^^^e tr^^sa^^^^^
^iat ha^ ^^n filed or recorded in the office of the county ^^cor^^^
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of the county in which the lands are iocatcd;

^

J
.:^

`.

GO There as ^et.n ^cw^:i production or withdrawal o^^^nerals 13y
the holder frorn t:ie 1^nds, i^^^^ ^^^^ covered ^y a lease to which
t15^ mineral interest i-s subject or, i^^ the e,-ase . of oil or gas, from
Iandspooledp unitized, or included in unit operations, under
se^..ti€^ns 1509,26 to 15 ' 09,28 ^f the Revised ^od^^ ^r. N^^^^^ the
mineral inkerest is p^^^^pating, pr^^^^od. that the ir.:3^^^nt or
order ^mat^^^ or ^^^ ^^^^^^^ for the pooling or ^^^^^a-Lion of oil or
gas ini6^^^^ has N,-_^^ filed o,r .^^^^^ ^n, the office of the county
recorder o1`th^ county in whic.^ the Ian^ that are sub ^^ct to the
"noohng or unitization are located;

.(iri) T:^^ ^^^^^^ ^^^^^^^ ^^^ ^^ ^^^ in ^^^^^^und gas storage
^^^ramrzs-by the ho1^on,

^^vYTbe drilling or ^^^^^ ^^^^^ blas been issued to the ho1devs
provide that an affi^^^it that states the naine o1'the permit holder,
^^ ^^^^^ number, lb^ type ^^^^^^^ and a legal ^^^^^^^^^ ^^^^
lands affecwd by the ^emi1 has been ^^ed or recorded, in
^^^^^^^^^^ with section 5301,25^2 of the Revised C€de, in the
office of the ^oun^ ^eo^m1F;n c1°the county ^^ ;^M^ich the 1ax{.:^ are
^^^^^e&

A claim to preserve the iqtp.^^t has been filed in ^^^^rd-ance.
with division (e) of this se'etion_

r

(vi) In the case of a s^^^^^^ ^^^^^^ interest, a separately listed
tax pai-w^^ number has been created for the mineral interest in the

.•. .. county auditor's tax lAstagA3d,$h'8s county tJ4 ebF.i°uA eA 5sd'4Cp38Wib' tax lbsd

in the county in which the da36d;k&0.S4e located.

^^rnphasisad.^^^^

Su^^^quent to thee conveyance b)J Elva Lawrence and Ai^^ Laivrence to the ^laintiff^

(dated April 9, 1976), on Marcb 17, 19794 Elva LP ^^^^^^ and Alma f Lawrence executed an

oil and gas lease as lessors to Beldon and Blake Corp (Lease Volume 54, page 7 10) j ^^w"er9

no a^^^^^ was ever commenced,

Also, subsequent to the conveyanc^ by ElvaL^^^^^^e andAi^^^ ^^^^^^ to the

^^laintiff^ (dated April 9, 1976), on July 12s 1 9.^^, a Certificate of Transfer was recorded from
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Elva Lawrence to Alms Lawrence iVolume 588, page 284) purporting to transfer the subject

real estate but also containing the same exception and resemin^ clause previously referenced.

Neither the mineral lease to Belden and ^^^^^ ^^, n^^ the Certificate of Tmnsfer

588, page .284)% are activities which under ^he, statute prevent the ab^nd^men^ ^^^^^

^nemi interests. No activities ^^^ ^^^^ commenced under said oil and ps. lease> The

B.

^^^fioate o.f`Trb>.Eis:^^^ ^^s executed subsequm^ to the conveyance of the sub,jectreal estate to

the ^^^^^^ (Iherefor^ there ^^ ^o interest to be transferred) andP ffirthm, the Certificate of

'1:^fer specifi^^^ contained the same previously referenced excepting tmd resczrving clause,

go' even had it been e^:°^^ive, it-would not have been a title transaction of which the mineral

:interest had been the subject.

Further, ^^en bad. the oil and gas lease (dated March 17, 1978) or the ^^^^^catc. of

: Trinsfer^ (datedkly t 2; 1979) bem considered as such a title trans^^^^^^, the twenty year pefiod

of inactivity would have run, at the latest, on July 13, a999, prior to ft Cff^^^^^^ ^^^^ ^^^^^

^^ of 2006 and subsequent to the effective date of th^ ^^ of 1989 which,i^chudia^^ the

^^ (3) yeargrace p^^i.od; is March 22, 1992, Tluss the miiieral rights vested ^ the surface

ommer on or before July 13, 1999.

Said statute (DMA of 1989) is found to beself-executing upon the happening of the

actions stated therein and no action on. bebaif of the plalnti^s -vvas necessary to effectuate the

abandonment. None ofthe provisions listed in §5^O l.56(B)(( ^ )^^)-(c) applies tp the facts in this

CaM

Plaindffs are, thetefore, found to be t'^ee oAyner of the "'one-hW reserved mirieral
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As'to lsue*3, the Co^^ finds that t^^ ^^^^^^ ^^ this case have been d^termined as st:E^^^d

in the fira^^^^^ under ^^^^^ #1 and Issue ^^^ and that Is^^e #3, the"DM^ of 2006, is not

d^. ,.^licable to £Wis ma^^ but 3F &2th!4+.0. the DMA of 1989 As determinative, Furtbc8 g the Court finds

that the DMA of 2006Is not retroactive but appUlds Rsnly prospectively in 6atc'4+SXA.da.9A+e, with

ORC§ 148 as the ^ame was not ^^expressly made ret,roapt.^^^^^ as is required under said statute,

^. ^
^

Ih^ Court finds, based upon the pleadings, al1 matt^ in the court ^^^ and affidiivit^

^^cly MW in this action, that there ig no genu.^^^ issue of nwm- W fact atid$ r^^^^^^le,: rninds

cancornr to but onc conclusion even ^ben viewing t^^ evidence most favorably in favor oft^^

^ef^^^^^ and ^^^ ^on^^^^io^ is adverse to the def`^^dant, and plaintiffs are entit1ed to

judgment asa matter o1`i^^^, and the Courther^^y GR"TS :€^^^^^^dgment in favor oft^^

plaintiffs.

Tb^ p1aintiff^ are found to be the owner of tht mineral rigbts underlying the subject real

estate, and title to the same shall be quieted in favor of the'plaintiffse

Further, based upon the above, the ^ef^^^ants& mot^^^ for summarijudgment is hereby

OVERRULED.

7"^^ Court is aware that this ruling ^a-, the effect of. finding that many excepting and

reserving clauses in current deeds actually may be of no effect, in that they do not except or

3.^sm^^ the ^ine 'ral +.igI.FE.^ and, thus, ^^^rfa^Af land owners may actually also be owners of th'^

mdneral rights as regards rnineralSun€'^erly1^g the s1^^^^ lands, not withstanding an exception

or reservati^^ of mineral ^lausc includcd in the deed con`^^^^^ the mal estate to the s^rf^^^

owner; however, that is t^^ clear intont of tbe^egistator-s in their enactment of t^^ ^^^ of

1989, as well as the DMA of 2006. The fu^^^^^ of the Court inth^^ matter is to interpret and
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: + .

apply the law as enacted by the ^^^^^^tur^ as there was no c.^^^^^^e to the statiate itself

^^ ^^^^ntiff'^ ^hal1 prepare any docu^^^^ ^^emmy for recording and quieting

^^aintiff-s" mincrid intmsts

^^^ IS A FINAL APPEALABLE O;^^R, ANDM^^ IS NO JUST CAUSE FO^.^

^ELAY.

^^^^ ^ .... ..
.. •^' • •. ...

_. °*z^ . . . . . -

.. '"^.m!a . .. , . . . ..

^iffi-ton. G Bailey Esq
Bia^^on ^^gsweii.Esq^ . .

..

. _

,^ •
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Il'd THE COXJRT OF COMON PLEAS
HARRISON COUNTY, OHIO

GENERAL DYVISION

ROBERT E. DAVIS, ET AL.,
Pfaintiff CASE NO. CVH-2011-0081

V5.

C'ONSOI.JIDATXON COAL COMPANY JUDGMENT ENTRY
Defendant

This matter came before the Court on Plaintii^'s Motion For Sunlnlary

Judgnient filed July 6, 2012 and Defendant's Cross :Motion For Partial Sunimary

Judgment filed on August 8, 20I2.

SUMMARY OF CASE:

The dispute between the parties concenis competing claims regarding the

ownersliip of the minerral rights, excluding coal, in and beneath 77.75 acres of real

property in Harrison County, Ohio. Defendatzt Consolidation Coal Company

(1-1erein referred to as Consol) and Plaintiffs Robert Davis, James Albrigtrt and

Barbara Albright (Herein referred to as Plaintiffs) both cIai.m title to the mineral

estate. Plaintiffs file this action for declaratory judgnient seeking a declaration of

tbeir rights and an order quieting title in them. Consol filed counterclaiins, also

seeking declaratory judgment and an order quieting title in Consol. Both parties

riow seek summary judgment.

STATEMENT OF THE FACTS:

On October 9, 1967 Consol sold real estate to Robert E. Davis and

Marilyn Jean Davis subject to all reservatioris and conditions as contained in a

deed froxn John M. Wheeler to Howard Coffland (FIerein referred to as the

-1-
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Wlieeler deed). Tn the Wheeler deed, Wheeler conveyed his entire iriterest in the

property, reserving and excepting from that conveyance however;

.... All producing oil and gas wells on the premises
aforesaid logether with the right to drill and operate two additional
wells on the second tract above described and all proceeds
therefrom to be the property of the grantors in this deed.

Grantors also have the right to extend any and all existing
leases for so long as oil or gas is found in paying quantities and the
proceeds of said wells under said existing leases together with two
additional wells to inure to the grantors herein, their heirs and
assigns forever.

Consol then expressly reserved for itself all oil and gas rights not

previously excepted and reserved by Wheeler by adding the following to that

reservation:

Excepting and reserving to Consol herein, its successors and assigns, all

right, title, atid interest in and to the oil, gas and other zninerals not heretofore

accepted and reserved by pr.edecess(yis and title of the grantor herein, together

with the right to explore and operate and extract the sanle by any method now or

hereafter Ltsed or practiced.

Since the Wheeler deed, Consol has completed four title transactions on

the subject propetfiy.

1) By deed recorded 10/9/1967, as the then fee simple owner of the

property, Consol conveyed the surface right,s to 1'laintiffs predecessors

in title, but retained ownership of the mineral estate.

2) By Memorandum of Lease recorded September 25, 1981, Consol

conveyed a leasehold interest in the mineral estate to Republic Steel.

Republic Steel later charzged its name to LTV Steel Company.

-2ti
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3) By assigmnent of lease recorded May 30, 1985, LTV Steel Company

assigned its leasehold interest in Mineral Estate to Cariess Resources,

Inc. later changed its name to Kelt Ohio, ine:

4) 13y a partial. release of lease recorded August 10, 1993 Kelt Ohio Ine.

released all interest in the mineral estate resulting in the reversion ot'

that interest to Consol. On February 22, 2011, Attorney Shawn P.

Lindsay sent Consol a Notice Of Intent To Declare Oil aaid Gas

Mineral Rights abandoned pursuant to §5301.56 of the Ohio Revised

Code. This letter alleged that for ihe previous 20 years, starting froin

February 22, 1991, no Saving Act ( i.e. title transaction) set forth in

O.R.C. §5301.56 had occurred. On March 21, 2011, Robert Belesky,

Vice President for Consol filed an affidavit to preserve the mineral

interests under the Plaintiffs land citing the above title transactions as

Saving Acts.

Both parties have moved for Summary Judgment. OHIO R.. CIV. P. 56

provides in pertinent pait:

Summary Judgnient shall be rendered forthwith if the pleadings,

depositions, answer to interrogatories, written admissions, afFidavits, transcripts

of evidence, and written stipulations of fa.ct, if any, tiunely filed in the action,

show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law.

A Sumn-iary Judgment shall not be rendered unless it appears from such

evidence and only therefrom, that reasonable minds can come to but one

-3^'
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conclusion and that conclusion is adverse to the party against whom the Motion

for Summary Judgment is made, such party being entitled to have the evidence or

stipulation construed most strongly in his favor.

The Supreane Court of Ohio in Temple v. Wear United Inc. (1977) 50

OI-1IO St. 2°d 31.7 at 327 held "Before Summary Judgm.ent may be gratited, there

must be first, no genuine issue as to any material act that remains to be litigated:

second. the moving parties are entitled to Judgment as a matter of law: and third it

appears frotn the evidence that reasonable minds can come to but one conclusion,

and viewing such evidence most strongly in favor of the party against whom the

Motion For Summary Judgment is made, that conclusion is adverse to that party".

IN CONSIDERING TI3E PARTIES MOTIONS FOR Summary

Judgment, the Cou.rt finds it must exatnine two issues.

First, the Court must examine the "Wheeler°" deed and its reservations.

Secondly, the Court must apply the facts of this case to the Ohio Dorrnant Mineral

Act §5301.56 of the Ohio Revised Code.

1. Wheeler Deed

The crux of the Plaintiffs argument is that Consol had no right to reseive

or ]ea.se tninerals underlying the Co-Plaintiff s property because of the resetvation

of producing oil and gas wells and their royalties contained in the Wheeler deed. I

Specifically, the Co-Plaintiffs argue that because the Wheeler deed only gave

Consol xnineral rights subject to a reservation, the subsequent title transactions are

' Plaintiffs argue that the Defendants failed to follow a procedure to extinguish the excepted
interest of the wells in the Wheeler Deed. However, Plaintiffs provide no citation as to what exact
procedure is to be followed.

-4-
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invalid to save Consol from application of Ohio's Dormant Mineral Act.

However, the language froin the Wheeler deed is clear that it contains only

liniited riglits, reserving and excepting only the royalties from producing oil and

gas wells with the right to drill and operate two additional wells. The language is

clear that Consol, at the very least, retains the balance interest of the Mineral

Estate as proscribed by the deed.

Fiu-therntore, it is clear that all of the wells on the property cited by both

defendants and plaintiffs have been plugged and abandotled and/or are "dry

holes" - meaning they were never in production. (Defendatat's Reply to Plaintiff's

Response to lleferidant's Combined Cross Motion for Partial Sumniary Judgi3ient,

pg. 5). li is also noteworthy that these wells were all deemed abandoned long ago

- between the years 1916 and 1930. It is tlierefore clear that the reservation in the

Wheeler deed has been self extiuiguished by its own express language- given that

none of the reserved wells are currently produculg wells.Z By these terms, Consol

therefore retains the entire interest in the Mineral Estate to lease as it chooses.

11. Ohio Dormant Minerals Act

Plaintiff'S argue that both the historic and current versions of Ohio's

Dormant Mineral Act divest the interest in the Mineral Estate fxonr Consol.

Specifically, the Plaintiffs argue that the title transactions are void because Consol

had no right to lease the miitieral interests in the fu•st place because of the

2 No evidence was brought forth by Plaintiffs that any wells were drilled pulsuant to the right,
reserved in the Wheeler Deed, to develop two additional wells. In fact, the information provided
on the wells given in Plaintiff's Exhibit M and cited in the Defendant's Reply to Plairrtiffs
Response (pg. 5-6) shows that the last well drilled on the property occunred prior to the date of the
Wheeler Deed.
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reservations contained in the Wheeler deed. While it is in dispute which version

of the act should apply to the case at bar, Con.sol identified three record title

transactions to defeat the application of both. versions of the act to retain interest

in the Mineral Estate.

According to the 1989 historical version ol'the act, if the mineral interests

are found dormant, they are deemed abandoned. Title to those interests is then

vested in the surface owner. However, a mineral interest is not deemed dormant if

it was the subject of a recorded title t3-ansaction within the twenty-year period

immediately preceding the Act's 1989 effective date.3 O.R.C. § 5301.47(F)

defines "title transaction" to mean any transaction affecting title to any interest in

land. . "

T'o defeat this a.rgument, Consol has provided evidence that two separate

title transactions were record.ed in the Harrison County Recorders' Office during

the period between March 22, 1969 and March 22, 1989. Specifically. Consol

conveyed a leasehold interest to Republic Steel on September 25, 1981 for a

period of 50 years of a portion of the oil and gas rights Consol possessed. (Exhibit

1, at1(12). An Assignment of Lease was then recorded on May 30, 1985 in which

Republic Steel conveyed the leasehold interest in the Mineral Estate it obtained

from Consol to an entity lcnown as Charles Resources. (Exlubit 1, at1(14).

According to the amended/current version of the act, a mineral interest is

not deemed dormant if it was the subject of a recorded title transaction within the

twenty-year period immediately preceding the date on which notice is served or

-6-
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published --- in this case February 25, 2011. A title transaction was recorded in the

Harrison County Recorders' office on August 10, 1993 --- during the period

between February 1991 and February 2011,

While the Plaintiff's argument would hold more merit if the reservations

in the Wheeler deed did not give Consol rights to lease rnineral interests, that is

not the case here, It is clear that the Wheeler deed conveyed mineral interests only

with certain reservations that have been self-extinguished by its own express

language. ThereFore, Consol did have the right to lease its Mineral Estate -

making the title transactions valid and saving acts, under the Dormant Mineral

Act.

The Court finds the evidence is clear and unambiguous.

The Court finds the Evidence sufficient to make findings and that no

genuine issue of material fact remains to be litigated.

The Court finds that Judgment in favor of the Consolidation Coal

Company is appropriate afi:.er reviewing the evidence in a light favorable to

Plaintifl''s.

Wi3:EREFORE, lT TS THE ORDER of the Court tliat:

1. Plaintiff's Motion For Sumsnary.ludmnent is denied.

2. Defendant's Motion For Partial Summaay Judgment is granted.

3. Consol is grantecd Declaratory Judgment against Plaintiffs a.s sole

owner of the mineral estate of the sul^jeet 77.75 acres.

3(}hio Rev. Code §530 1.56(B) (19$9 version).
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4. Title to 77.75 acres is hereby quieted as to the mineral estate in favor

of Consolidation Coal Company and against any claim of Plaintitl's.

5. Court Costs are assessed against Plaintiff and each party shall be

responsible for their own attoniey's fees.

SO ORDERED.

NCTICE, I"`I'NA1:, AP'PF-Ai..ABLE ORDER

This is a final appealable order. For each party who is not in deftiult. serve
iiotice to the attorney for each party and to each paily who represents himself or
herself by regular mai] service with certificate of niailing nialcing notation of same
upon case docket.

Starrmped Copies:
Attorney Brad L. Hillyer
Attomey Geoffrey Mosser
Atto»iey Michael Uortich
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Appendix 330



EXHIBIT 26

Appendix 331



Case: 2:12-cv-00916-MHW-TPK Doc #: 48 Piled: 04/26/13 Page: 1 of 21 PAGEID #: 1132

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

CHESAPEAKE EXPLORATION,
L.L.C., et al.,

Plaintiffs,

vs.

KENNETH BUELL, et al.

Defendants.

CASE NO: 2:12-cv-00916

JUDGE: Michael H. Watson

MAGISTRATE JUDGE: Terence P. Kemp

DEFENDANTS' ARIEH ORDRONNEAU'S, SUNNI ORDRONNEAU'S , JEFFREY
ELIAS', JANICE ELIAS'. DENNIS ELIAS' AND MARGARET ELIAS' REPLY IN

SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT

1. INTRODUCTION AND STATEMENT OF ISSUES

The facts of this case are not in dispute. The parties disagree only on the following legal

issues:

1. Whether the Ohio Dormant Mineral Act in effect from 1989 to June 30, 2006
(hereinafter the "1989 Act") or the Amended Ohio Dormant Mineral Act, in effect
from June 30, 2006 to the present (hereinafter the "2006 Act") governs this Court's
analysis; and

2. Assuming the 1989 Act applies, whether the Mineral Interest was the subject of a title
transaction recorded in the office of the Harrison County Recorder, thus precluding
the Mineral Interest from automatically vesting with the surface estate by operation of
the 1989 Act.'

As demonstrated in Landowners' Motion for Summary Judgment (Dkt. #38),

Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment (Dkt. #45)2, and

The Mineral Interest underlies approximately 90 acres (hereinafter the "Real Estate") located in Archer Township,
Harrison county.

? Plaintiffs are North American Coal Royalty Company ("North American"), Chesapeake Exploration, LLC, CHK
Utica, LLC, Larchmont Resources, LLC, Dale Pennsylvania Royalty, LP, and Total E&P USA, Inc. For ease of
reference, Third-Party Defendant Dale Property Services Penn, LP will also be included within the definition of
"Plaintiffs" for purposes of this Reply.
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herein, Ohio law requires the above questions to be resolved in favor of the Landowners3,

resulting in this Court finding:

1. The 1989 Act is applicable to the within facts, and therefore, governs this Court's
analysis; and

2. The Mineral Interest was not the subject of a recorded title transaction, and therefore,
the Mineral Interest automatically vested with the surface estate by operation of the
1989 Act.4

II. LAW AND ARGUMENT

A. Ohio Case Law Dictates that this Court Find that the Mineral Interest
Automatically Vested with the Surface Estate Pursuant to the 1989 Act.

Ohio courts that have addressed the issues before this Court have resolved those issues in

the Landowners' favor. First, in Wendt, et al. v. Dickerson, et al, Tuscarawas County Court of

Common Pleas Case No. 2012 CV 02 0135, the court held that the mineral interest at issue

automatically vested with the surface estate. The Wendt court held that the 2006 Act was not

applicable to the analysis because the mineral interest automatically vested with the surface

estate pursuant to the 1989 Act and prior to the effective date of the 2006 Act. See Wendt, et al.

v. Dickerson, Dkt. #38, Exhibit 4. The Wendt court rejected the same argument offered by the

Plaintiffs that, because the 1989 Act was amended in 2006, surface owners who had previously

obtained a substantive ownership right in the mineral estates lost those rights in 2006, when

notice requirements were enacted.

Second, in Walker, Jr. v. Noon, Noble County Court of Common Pleas Case No. 212-

0098, the Ohio trial court held, that the 1989 Act governed the court's analysis when determining

3 Defendants Arieh Ordronneau Sunni Ordronneau, Jeffrey Elias, Janice Elias, Dennis Elias and Margaret Elias are
collectively referred to herein as "Landowners".

° Plaintiffs argue that the Mineral Interest was the subject of title transactions, thus precluding the Mineral Interest
from automatically vesting with the surface estate. These purported "title transactions" can be broken down into
two categories: 1. Deeds which did not convey the Mineral Interest, but rather excluded the Mineral Interest from
the transfer by a recitation of the reservation language; and 2. Oil and gas leases or assignments thereof. Even if
this Court finds that an oil and gas lease, and any assignment thereof, constitutes a"title transaction" for purposes of
the 1989 Act, the Mineral Interest still vested with the surface estate by operation of the 1989 Act on May 30, 2005.

2
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if the mineral interest automatically vested with surface estate despite the case being filed after

the adoption of the 2006 amendments to the Act. See Walker, Jr. v. Noon, Dkt. # 45, Exhibit 1.

In doing so, the court specifically stated that "[A]ny discussion of R.C. § 5301.56, effective June

30, 2006 (the 2006 Act), is moot, because as of June 30, 2006, any interest of Defendant in the

oil and gas had been abandoned." See Walker, Jr., Dkt. #45, Exhibit 1. Further, the Walker Jr.

court held that the mere recitation of reservation language appearing in deeds within the chain of

title did not constitute "title transactions" for purposes of the 1989 Act because a transfer of the

surface estate that merely references the mineral reservation does not affect the mineral interest,

and thus, is incapable of satisfying the definition of "title transaction."

The Plaintiffs have failed to present this Court with any Ohio case law adopting their

position that the 2006 amendments to the Act should be retroactively applied to the case at hand.

Rather, Wendt and Walker, Jr., the only Ohio courts to address the issue, considering facts

substantively indistinguishable from the facts before this Court, rejected the argument that

Plaintiffs assert in this case and held that the 1989 Act applies to claims brought after the

effective date of the 2006 Amended Act, in which surface owners assert that the mineral interest

automatically vested by operation of the 1989 Act. This Court, like the Wendt and Walker, Jr.

courts, should hold that when the nuneral interest automatically vests by operation of the 1989

Act and prior to June 30, 2006 (the effective date of the 2006 Act), the 1989 Act, and not the

2006 Act, governs this Court's analysis.

Further, this Court should hold, as did the Walker, Jr. court, that the mere recitation of

reservation language appearing in deeds within the chain of title does not equate to the oil and

gas being the "subject of a title transaction" under the 1989 Act. Importantly, the resolution of

whether an oil and gas lease, and any assignxnent thereof, equates to the oil and gas being the

3
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"subject of a title transaction" under the 1989 Act, only determines the date the Mineral Interest

vested with the surface estate by operation of the 1989 Act, which occurred no later than May

30, 2005.

B. The 1989 Act Governs this Court's Analysis

Plaintiffs, ineffectively and without support of law, continue to argue that the 2006 Act

governs this Court's analysis. Essentially, the Plaintiffs' argument is:

1. Landowners brought their claim in 2012;

2. the Ohio Dormant Mineral Act was amended on June 30, 2006;

3. because the Ohio Dormant Mineral Act was amended prior to the Landowners filing
suit to remove the cloud on the title to their Mineral Interest, the 2006 Act governs
Landowners' claims.

In so arguing, Plaintiffs continue to ipore the fact that Landowners assert that the Mineral

Interest automatically vested with the surface estate rior to June 30, 2006 (the effective date of

tlae 2006 Act) b' otseration of the 1989 Act. Consequently, it is the 1989 Act under which this

Court must conduct its analysis.

Plaintiffs' argument that the 2006 Act governs this Court's analysis has been flatly

rejected by both the Wendt and Walker Jr., courts, which held the 2006 Act is not applicable

where the mineral interest automatically vested with the surface estate by operation of the 1989

Act, and is in direct contravention of Ohio law which states:

1. Statutes may only be applied prospectively unless the statute "clearly proclaims" it is
to be applied retroactively (see Hyle v. Porter, 882 N.E.2d 899, 902 (Ohio 2008));

2. the Ohio constitution which states a law may not be retroactively applied to divest a
person of a vested right (OHIO CONST., art. II, § 28; State ex rel. Jordan v. Indus.
Comm., 900 N.E.2d 150 (Ohio 2008)); and

3. R.C. § 1.58(A)(1), which provides that in the event a statute is amended or repealed,
those changes have no effect on "the prior operation of the statute..."

4
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Plaintiffs' continued assertion that the 2006 Act governs this Court's analysis is simply without

merit.

1. Wendt and Walker, Jn both held that the 1989 Act governs the Court's
analysis where the mineral interest automatically vested with the surface
estate prior to the effective date of the 2006 Act.

Every Ohio court in which a plaintiff has asserted that the mineral interest at issue

automatically vested by operation of the 1989 Act has held that the 1989 Act, and not the 2006

Act, governs the court's analysis. See Wendt, et al. v. Dickerson, Dkt. # 38, Exhibit 4 and

Walker Jr. v. Noon, Dkt. # 45, Exhibit 1. In Wendt, the court addressed, and dismissed, the very

argument that Plaintiffs assert herein, i.e., because the 1989 Act was amended in 2006 to require

notice provisions and various other steps to effectuate the abandonment of the mineral interest,

the 2006 Act operated to "return" the mineral interest to Plaintiffs. See Dkt. # 46, page 16.

This is so, Plaintiffs argue, even if the Mineral Interest was "deemed vested" under the 1989

Act. Id. Every Ohio court that has addressed this issue has rejected Plaintiffs' argument. This

Court should do the same.

In Walker, Jr., when faced with this very issue, the court held that "[A]ny discussion of

R.C. § 5301.56, effective June 30, 2006 (the 2006 Act) is moot, because as of June 30, 2006,

any interest of Defendant in the oil and gas had been abandoned." See Dkt. #45, Exhibit 1,

citing Wendt. That is exactly what has occurred herein-the Mineral Interest, by operation of

the 1989 Act, was abandoned and automatically vested with the surface estate prior to the June

30, 2006.

Plaintiffs point to Dodd v. Croskey, Harrison County Court of Common Pleas, Case No:

CVH-2011-0019, to bolster their argument that the 2006 Act should be applied by this Court.

Plaintiffs' argue that because the Dodd court applied the 2006 Act, this Court should also apply

5
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the 2006 Act. However, in Dodd, the plaintiffs did not raise or litigate the application of the

1989 Act, and therefore, the Dodd court was not presented with this issue. The Dodd court was

asked only to apply the 2006 Act because it was under the 2006 Act that the plaintiffs therein

brought their claims. The Dodd plaintiffs chose to bring their claim pursuant to the 2006 Act,

apparently concluding that the mineral interest at issue therein was not abandoned until after the

June 30, 2006 effective date of the 2006 Act. Consequently, Dodd has no relevance to this

particular issue.

In cases in which the mineral interest was abandoned pursuant to the 1989 Act, and thus

prior to June 30, 2006, as Landowners herein assert, Ohio courts have unanimously held that the

1989 Act governs the court's analysis. See Wendt, Dkt. #38, Exhibit 4 and Walker Jr., Dkt.

#45, Exhibit 1. This Court should likewise hold that the 1.989 Act governs this Court's analysis.

2. The 2006 Act did not "clearly proclaim" that it was to be applied
retroactively; therefore, the 2006 Act is prospective in nature and is
inapplicable to this case.

A statute is presumed to be prospective in its operation unless expressly made

retrospective. R.C. § 1.48. Unless a statute "clearly proclaims" that it is to be applied

retroactively, the statute in question must be applied only prospectively. See Hyle v. Porter, 882

N.E.2d 899, 902 (Ohio 2008). Because the 2006 Act did not proclaim that it was to be applied

retroactively, the 2006 Act is not relevant to the determination of whether the Mineral Interest

vested under the terms of the 1989 Act prior to the effective date of the 2006 Act.

3. Plaintiffs' attempt to apply the 2006 Act retroactively offends the Ohio
Constitution, Ohio's general savings statute, and well-settled Ohio case
law.

Plaintiffs ask this Court to retroactively apply the 2006 Act in order to "unvest" the

Mineral Interest that automatically vested with the surface estate by operation of the 1989 Act.

6
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Plaintiffs specifically argue in their Memorandum in Opposition to Landowners' Motion for

Summary Judgment that even if the Mineral Interest automatically vested with the surface estate

pursuant to the 1989 Act, nothing would preclude the return of the Mineral Interest to Plaintiffs

under the 2006 Act. Dkt. #46, page 16. Though Plaintiffs state they are not seeking to apply

2006 Act retroactively, that is exactly what they are asking this Court to do.

According to Black's Law Dictionary, "Retroactive" means "...extending in scope or

effect to matters that have occurred in the past." BLACK'S LAW DICTIONARY, 1343 (8th Ed.

2007). Further, "Retroactivity" is defined as:

"...a term often used by lawyers but rarely defined. On analysis it soon becomes
apparent, moreover, that it is used to cover at least two distinct concepts. The first, which
may be called `true retroactivity,' consists in the application of a new rule of law to an
act or transaction which was completed before the rule was nromulaated..."
(emphasis added).

Id. A "retroactive law" is a law or act that "looks backward or contemplates the past, affecting

acts or facts that existed before the act came into effect." Id. "A retroactive law is not

unconstitutional unless it (3) divests a vested right..." Id.

Landowners assert that the Mineral Interest automatically vested with the surface estate

no later than May 30, 2005 by operation of the 1989 Act. Therefore, no later than May 30, 2005,

Landowners, or their predecessors-in-interest, had a "vested right" in the Mineral Interest created

by the 1989 Act. Over one year after the last possible date the Mineral Interest vested with the

surface estate, the 2006 Act came into effect. Now, Plaintiffs ask that the 2006 Act be applied

by this Court to take a vested right from the Landowners and undo what the 1989 Act was

designed to accomplish, i.e. automatic vesting wi.th the surface estate of abandoned mineral

interests. This is the very definition of a retroactive application of law, and is therefore,

precluded by Ohio law.

7
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i. Ohio law precludes the retroactive application of laws to divest
a person of a vested right; therefore, the 1989 Act governs this
Court's analysis.

Under Ohio law, a law may not be retroactively applied to divest a person of a vested

right. OHIO CONST., art. II, § 28; State ex rel. Jordan v. Indus. Comm., 900 N.E.2d 150 (Ohio

2008). The Ohio Supreme Court has defined a vested right as:

"A `vested right' may be created by common law or statute and is generally understood
to be the power to lawfully do certain actions or possess certain things; in essence, it is a
property right.. ."

[A vested right is one] "which it is proper for the state to recognize and protect, and
which an individual cannot be deprived of arbitrarily without injustice[,]"...A
right...cannot be considered vested "unless it amounts to something more than a`mere
expectation of future benefit or interest founded upon an anticipated continuance of
existing law."...

Jordan at 152. Ohio law is very clear that a retroactive statute is substantive, and therefore

unconstitutionally retroactive, if it impairs a vested right. Wilson v. AC&S, Inc., et al., 864

N.E.2d 682, 694 (Ohio 2006). Landowners clearly have demonstrated that the Mineral Interest

automatically vested with the surface estate by operation of the 1989 Act. Consequently,

Landowners, or their predecessors-in-interest, had a vested right created by statute, i.e., the 1989

Act. Retroactive application of the 2006 Act to divest Landowners of this vested right is in

direct contravention of the Ohio Constitution.

Furthermore, R.C. § 1.58, Ohio's general savings law, provides that in the event a statute

is amended or repealed, those changes have no effect on "the prior operation of the statute..."

The Mineral Interest automatically vested with the surface estate by operation of the 1989 Act.

Therefore, when the Ohio legislature amended the 1989 Act in 2006, any changes embodied

within the 2006 Act had no effect on the 1989 Act's prior operation. Consequently, pursuant to

8
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R.C. § 1.58, the 2006 Act had no impact whatsoever on the Mineral Interest which had already

automatically vested with the surface estate by operation of the 1989 Act.

ii. Plaintiffs' attempt to frame application of the 2006 Act as
"procedural," and thus perniissible, is unpersuasive.

Plaintiffs argue that the legislature can condition the retention of even vested property

rights on the performance of certain obligations, and such rights can accordingly be forfeited or

extinguished. See Dkt. #45, page 16 citing United States v. Locke, 471 U.S. 84, 104 (1985).

Therefore, according to Plaintiffs, because Landowners did not comply with the "affirmative

duties" imposed by the 2006 Act, Landowners failed to retain the Mineral Interest that

automatically vested with the surface estate by operation of the 1989 Act. See Dkt. #45, page 16.

However, the 2006 Act's "affirmative duties" had nothing to do with preserving a mineral

interest; rather, those "affirmative duties" had to be taken by surface owners who did not own

the mineral interest underlying their property at the time the 2006 Act was enacted but who

wished to have the mineral interest declared abandoned. Because Landowners, or their

predecessors-in-interest, already owned the Mineral Interest prior to the effective date of the

2006 Act, there were no "affirmative duties" with which Landowners were required comply.

The only obligation the 2006 Act imposed on the Landowners is that they must file a Notice of

Preservation every twenty years with the Harrison County Recorder to ensure that the Mineral

Interest cannot be declared abandoned should they sell the surface estate to another individual

but reserve the Mineral Interest. See R.C. § 5301.56(D)(1).

Under Ohio law, a retroactive statute is substantive, and therefore unconstitutionally

retroactive, if it impairs vested rights, affects an accrued substantive right, or imposes new or

additional burdens, duties, obligations, or liabilities as to a past transaction. See Wilson at 694.

Clearly, Plaintiffs attempt to impose new burdens on Landowners by complying with

9

Appendix 340



Case: 2:12-cv-00916-MHW-TPK Doc #: 48 Filed: 04/26/13 Page: 10 of 21 PAGEID #: 1141

"affirmative duties" that did not exist at the time the Mineral Interest automatically vested with

the surface estate by operation of the 1989 Act. Plaintiffs attempt to color this type of

application of the 2006 Act as "procedural;" however, it is very obvious that such application,

which would divest Landowners of a vested right, is substantive in nature. See Wilson, at 695

(holding: "One of the primary purposes of the retroactivity clause in Section 28, Article II of the

Ohio Constitution is to prevent the legislature from invading or interfering with the "vested

rights" of individuals.")

Plaintiffs' argument that the 2006 Act governs this Court's analysis is violative of the

Ohio Constitution, Ohio's general savings statute, and well-settled Ohio case law. Accordingly,

this Court, like every Ohio court that has addressed this question, should find that the 1989 Act

governs this Court's analysis.

C. The Mineral Interest was not the Subject of a Title Transaction or any other
"Savings Events," and therefore, the Mineral Interest Automatically Vested with
the Surface Estate by Operation of the 1989 Act.

Landowners and Plaintiffs disagree as to whether an oil and gas lease, and any recorded

assignment thereof, results in the Mineral Interest being the "subject of a title transaction" for

purposes of the 1989 act, and thus, qualifies as a "savings event." However, even. accepting the

Plaintiffs' argument as true, the Landowners' Mineral Interest still automatically vested with the

surface estate on May 30, 2005, or twenty years from the date on which the assignment of the

1984 lease from C.E. Beck to Carless Resources, Inc. was recorded. Therefore, whether an oil

and gas lease, or any recorded assignment thereof, equates to the oil and gas rights being the

"subject of a title transaction" for purposes of the 1989 Act has no bearing on the ultimate issue

in this case, i.e., whether the Mineral Interest automatically vested with the surface estate by

operation of the 1989 Act, and is therefore, owned by the Landowners.
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1. Oil and gas leases, and assignments thereof, do not constitute "title
transactions"for purposes of the 1989 Act

i. The Ohio Legislature chose not to include a lease for oil and
gas as an instrument qualifying as a "title transaction" for
purposes of the 1989 Act.

The definition of "title transaction" as employed by the Ohio Marketable Title Act

(hereinafter "OMTA") applies to the 1989 Act. Riddel v. Layman, No. 94CA114, 1995 WL

498812 (Ohio Ct. App. July 10, 1995). The OMTA defines "title transaction" as "...any

transaction affecting title to any interest in land, including title by will or descent, title by tax

deed, or by trustee's, assignee's, guardian's, executor's, administrator's, or sheriff's deed, or

decree of any court, as well as warranty deed, quit claim deed, or mortgage." Id. Noticeably

absent from those instruments listed in R.C. § 5301.47(F), which qualify as "title transactions,"

are leases for oil and gas. Certainly, had the Ohio Legislature intended for an oil and gas lease to

qualify as a "title transaction" for purposes of the 1989 Act, it knew how to do so-by

incorporating such language into the statute. The Legislature's choice not to do so indicates that

it did not intend for an oil and gas lease to constitute a "title transaction" for purposes of the

1989 Act.

ii. The plain language of the statute demonstrates that an
executed oil and gas lease is not a "title transaction" under the
1989 Act.

In construing a statute, a court's paramount concern is the legislative intent in enacting

the statute. State v. S.R., 589 N.E.2d 1319, 1322 (Ohio 1992). A court must first look to the

language of the statute itself to determine legislative intent. Shover v. Cordis Corp., 574 N.E.2d

457, 461 (Ohio 1991). Further, effect must be afforded to every word and clause within the

statute. State ex rel. Russell v. Thornton, 856 N.E.2d 966, ¶ 11 (Ohio 2006). Courts do not have
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authority to ignore the plain and unambiguous language of a statute under the guise of statutory

interpretation. Wray v. Wymer, 601 N.E.2d 503, 509 (Ohio 1991).

The plain and unambiguous language contained within R.C. § 5301.56(C)(i)-(ii)

(amended 2006) demonstrates that an executed oil and gas lease, in and of itself, does not

constitute a "title transaction" under the 1989 Act. Specifically, R.C. § 5301.56(C)(ii) (amended

2006) states, in pertinent part, that the mineral interest fails to automatically vest to the surface

estate where: "[T]here has been actual production or withdrawal of minerals ... from the lands

covered by a lease to which the niineral interest is subject,..." (Emphasis added). If an

executed oil and gas lease equates to the oil and gas being the "subject of a title transaction"

under R.C. § 5301.56(C)(i), and thus, is enough to preclude the mineral interest from

automatically vesting with the surface estate, then the "actual production or withdrawal of

minerals ... from the lands covered by a lease to which the mineral interest is subject" contained

within R.C. § 5301.56(C)(ii) is rendered superfluous. See State ex rel. Carna v. Teays Valley

Local Sch. Dist. Bd. of Edn., 116 N.E. 516, 517 (Ohio 1917) (holding: "No part [of the statute]

should be treated as superfluous unless it is manifestly required, and the court should avoid that

construction which renders a provision meaningless or inoperative.")

Plaintiffs attack on Landowners' argument of statutory interpretation is nonsensical.

Plaintiffs claim that if this Court were to adopt Landowners position, then even the conveyance

of one's mineral interest would not constitute a "savings event" rendering actual production by

the mineral owner "irrelevant." Dkt. #46, page 9. Plaintiffs' counterargument misses its mark.

R.C. § 5301.56(C)(ii) (amended 2006) does not say "actual production or withdrawal of

minerals ... from lands subject to a conveyance..." Rather, it says "actual production or

withdrawal of minerals ... from lands covered by a lease to which the mineral interest is
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subject..." R.C. § 5301.56(C)(ii) (amended 2006) (emphasis added). If a lease is enough, in and

of itself, to preclude the mineral interest from automatically vesting with the surface estate, then

"actual production or withdrawal of minerals from the lands" would also be enough. If so, why

does the Legislature choose to include within R.C. § 5301.56(C)(ii) the words "covered by a

lease"? The only logical explanation is that the Ohio Legislature did not intend for an oil and gas

lease, in and of itself, to satisfy the requirement for the oil and gas to be the "subject of a title

transaction" for purposes of the 1989 Act. Thus, this Court should find that an oil and gas lease,

and any recorded assignment thereof, does not equate to the oil and gas being the "subject of a

title transaction" for purposes of the 1989 Act.

iii. An oil and gas lease is a license under Ohio law.

Plaintiffs continue to assert that an oil and gas lease "conveys ownership of the oil and

gas estates," and therefore, necessarily results in the oil and gas being the "subject of a title

transaction" under the 1989 Act. See Dkt. #46, page 5. In support of this position, Plaintiffs cite

Harris v. Ohio Oil Co., 57 Ohio St. 118, 48 N.E. 502 (1897) and Kramer v. PACDrilling Oil &

Gas, LLC., 197 Ohio App.3d 554 (9a' Dist. 2011). However, this is not the current position of

the Ohio Supreme Court on this issue, and thus, is not the law of Ohio. Rather, in Back v. Ohio

Fuel Gas Co., 113 N.E.2d (Ohio 1953), fifty-six years after the Ohio Supreme Court rendered its

decision in Harris, on which the Kramer court erroneously relied, the Ohio Supreme Court, in

Back, held that an oil and gas lease is a license and not a deed of conveyance. Back at 89.

Specifically, the Ohio Supreme Court stated:

"this court is of the view that the instrument in question (oil and gas lease) is a license
rather than a deed of conveyance. Section 8158, General Code, seems to have specific
application to the instrument in question. The language is plain. `All leases and licenses *
* * given * * * for, upon, or concerning lands or tenements in this state, whereby any
right is given or granted to operate, or to sink or drill wells thereon for natural gas and
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petroleum or either, or pertaining thereto, shall be filed for record, ** * and recorded in
such lease record'. (Italics supplied.)

Id. Back reflects the most recent position of the Ohio Supreme Court on the issue of whether an

oil and gas lease constitutes a mere license, or rather, constitutes a deed of conveyance, as

Plaintiffs suggest. The Ohio Supreme Court has made clear in its holding in Back that a lease

does not constitute a deed of conveyance, but rather, is a mere license under Ohio law. See also

Black's Law Dictionary citing 2 James Kent, Commentaries on American Law *452-53 (George

Comstock ed., 11'' ed. 1866, stating: "[A] licensee is an authority to do a particular act, or series

of acts, upon another's land, without possessing any estate therein.").

The Ohio Supreme Court has clearly addressed whether an oil and gas lease constitutes a

license or deed of conveyance. Accordingly, this Court should hold, as the Ohio Supreme Court

did in Back, that an oil and gas lease is simply a license, and therefore does not result in the oil

and gas being the "subject of a title transaction" under the 1989 Act.

iv. The unrecorded reversion or expiration of an oil and gas lease
does not constitute a "title transaction" under the 1989 Act.

Plaintiffs, for the first time in their Memorandum in Opposition to Landowners' Motion

for Summary Judgment, argue that the Mineral Interest was the "subject of a title transaction"

not only when the 19841ease was executed and recorded in the Harrison County Lease Records,

but also in 1989 when the lease expired. See Dkt. #46, page 10. In support of this argument,

Plaintiffs fail to cite any Ohio case law or engage in any attempt to reconcile this position with

the requirements of the 1989 Act. Rather, Plaintiffs cite one Michigan case, which has no

binding effect on this Court or any Ohio court, and which interpreted Michigan's Dormant

Mineral Act, an act that varies greatly from the 1989 Act at issue herein.
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R.C. § 5301.56(B)(1)(c)(i) (amended 2006) states that a mineral interest will not be

deemed abandoned, and thus, will not automatically vest with the surface estate, if, within the

preceding twenty years:

"[T]he mineral interest has been the subject of a title transaction that has been filed or
recorded in the office of the county recorder, of the county in which the lands are
located..." (emphasis added).

Plaintiffs assert that a savings event, i.e., a title transaction, "occurred not only when the leases

were executed and assigned, but also when they expired." See Dkt. # 46, page 10. Therefore,

according to Plaintiffs, because the 1984 lease did not expire until 1989, the twenty-year period

began running in 1989 upon the expiration of the 1984 lease. Id. This argument is simply at

odds with the plain language of the 1989 Act, and therefore, must be rejected.

The 1989 Act very clearly details exactly what constitutes a "savings event." Not only

must the mineral interest be the "subject of a title transaction," but that transaction must be filed

or recorded in the office of the county recorder. See R.C. § 5301.56(B)(1(c)(i) (amended 2006).

Plaintiffs argue that two savings events occurred-one when the leases were executed

and assigned, and one when the leases expired. See Dkt. #46, page 10. However, nothing was

recorded in the Harrison County Recorder's Office in 1989 when the 1984 Lease expired.

Therefore, even if the expiration of a lease could somehow be manufactured into a "title

transaction" under the 1989 Act, the failure to record this transaction in the Harrison County

Recorder's Office precludes it from being a savings event under the 1989 Act. Plaintiffs'

argument fails as a result.

Further, Energetics, Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497 (1993), the only

case Plaintiffs cite in support of this argument, founded its argument on the unique language

included within Michigan's Dormant Mineral Act. M.C.L.A. 554.291(1) states in pertinent part:
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"Any interest in oil or gas in any land owned by any person other than the surface owner,
which has not been sold, leased, mortgaged, or transferred ... for a period of 20 years
shall.... be deemed abandoned.. ."

The language the Michigan Legislature chose to incorporate into its Dormant Mineral Act varies

significantly from the language employed by the Ohio Legislature in the 1989 Act.5 Because the

Energetics court's reasoning was grounded in the specific language employed by the Michigan

Legislature, it provides no benefit to this Court when interpreting the 1989 Act.

Further, in Ricks v. Vap, et al., 280 Neb. 130 (Neb. 2010), the Supreme Court of

Nebraska, like this Court, was asked to apply the Energetics holding in a particular case and fmd

that the expiration of an oil and gas lease precluded abandonment under the Nebraska Act. The

Supreme Court of Nebraska declined to adopt Energetics, and held that "...the Michigan Court's

reasoning was grounded in the unique language of the Michigan statute, which ... simply required

that an oil or gas interest be `sold, leased, mortgaged or transferred' to avoid abandonment..."

Ricks at 135. Because the language employed by the Michigan Legislature differed from the

language contained within Nebraska's Dormant Mineral Statute, the Nebraska Supreme Court

declined to adopt the Energetics holding. This Court should also reject the Energetics holding as

the language contained within the 1989 Act varies greatly from the language contained within

Michigan's Act.

An oil and gas lease, and any recorded assignment thereof, does not result in the oil and

gas being the "subject of a title transaction" for purposes of the 1989 act because:

1. The Ohio Legislate chose not to include an oil and gas lease as an instrument
qualifying as a "title transaction" under the 1989 Act;

5 The draft language of R.C. § 5301.56(B)(1)(c)(i) read: "The Interest has been conveyed, leased, transferred, or
mortgaged by an instrument filed or recorded..." As this Court can readily discem, this draft language is very
similar to the language employed by the Michigan Act. The Ohio Legislature, however, chose to replace this
language with "The Mineral Interest has been the subject of a title transaction that has been filed or recorded in the
office of the county recorder..."
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2. The plain language of the 1989 Act demonstrates that an oil and gas lease was
not intended to satisfy the requirement that the oil and gas be the "subject of a
title transaction" under the 1989 Act;

3. An oil and gas lease is not a deed of conveyance, but rather is a mere license
under Ohio law; and

4. The expiration of an oil and gas lease does not constitute a "savings event"
under the 1989 Act because the expiration of the lease did not constitute a
"title transaction."

Accordingly, this Court should fmd that an oil and gas lease, and any recorded assignment

thereof, does not result in the oil and gas to be the "subject of a title transaction" and that the

Mineral Interest automatically vested with the Surface Estate by operation of the 1989 Act.

2. Recitation of reservation language within deeds does not satisfy the
requirement that the Mineral Interest be the "subject of a title
transaction. "

In 1958, the Powhatan Mining Company (hereinafter "Powhatan"), North American Coal

Royalty Company's (hereinafter "North American") predecessor-in-interest, transferred the Real

Estate to Clarence and Anna Belle Sedoris. In doing so, Powhatan reserved "all oil, gas, and

other minerals" from the conveyance. See Dkt. #38, Exhibit 2 at Exhibit B. As a result,

subsequent deeds within the chain of title recite this reservation language (hereinafter "1958

Reservation") to make clear to subsequent surface owners that the Mineral Interest was not a part

of the current transaction. Plaintiffs insist that the mere recitation of the 1958 Reservation in

subsequent deeds, the subject of which was limited to the surface estate, results in the oil and gas

being the "subject of a title transaction" for purposes of the 1989 Act. Plaintiffs are incorrect in

this assertion.

i. Walker, Jr. v. Noon, held that the mere recital of reservation
language contained in deeds within the chain of title did not
result in the oil and gas being the "subject of a title
transaction" for purposes of the 1989 Act.
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In Walker, Jr., the former owner of the mineral interest argued that because several deeds

within the chain of title noted that the oil and gas rights had been previously reserved, such deeds

constituted "title transactions" of which the mineral interest at issue was the subject, thus

precluding the mineral interest being deemed abandoned and automatically vesting with the

surface estate by virtue of the 1989 Act. See Dkt. #45, Exhibit 1. The court rejected this

argument holding that even though the deeds at issue would be within the twenty (20) year look

back period, such deeds did not constitute "title transactions" for purposes of the 1989 Act

because a transfer of the surface estate that merely references the mineral reservation does not

affect the mineral interest, and thus, is incapable of satisfying the definition of "title transaction."

Id.; see also Dkt. #38, Exhibit 4 at page 15 (Wendt).

In support of their argument that the mere recitation of reservation language in

subsequent deeds appearing in the chain of title constitutes a "title transaction" for purposes of

the 1989 Act, Plaintiffs cite Dodd v. Croskey. Interestingly, both the Wendt and Walker, Jr.,

courts authored their decisions after Dodd was decided, and both Wendt and Walker, Jr.,

implicitly rejected the Dodd court's analysis.

The Dodd court, in reaching its decision, analyzed the 2006 Act and not the 1989 Act as

is applicable here. Further, the Dodd court failed to even define "title transaction" when

engaging in its truncated analysis. Rather, in dicta, the Dodd court states, without citation to any

source, that "[T]he plain language of the statute establishes that something less than the

conveyance of the mineral interest must be sufficient to trigger the exclusion."

Though the Dodd court is correct in that the statute does not mandate the conveyance of

the mineral interest in order to preclude abandonment, a careful reading of the statute makes

clear what is necessary to preclude abandonment-the mineral interest must be "the sub'of a
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title transaction..." It is the Dodd court's failure to analyze this language that fatally flaws its

analysis.

The Dodd court likely confused the standard established in the OMTA for preserving an

interest in land, as embodied in R.C. § 5301.49(A), with the standard established in both the

1989 Act and 2006 Act with regard to what constitutes a "title transaction." Under the OMTA,

in order for an interest appearing in a mtiniment within a chain of record title to be preserved,

specific identification must be made therein of a recorded title transaction which creates such

interest. See Toth v. Berks Title Insurance Co., et al., 453 N.E.2d 639, 643 (Ohio 1983). Under

the OMTA, only a specific reference to the interest in question must be made within a

"muniment," or "deed," appearing within the chain of title in order to preserve that particular

interest, and hence, preclude abandonment. Id. However, this was not the language incorporated

into the 1989 Act or 2006 Act. Rather, in order for an interest to avoid abandonment under the

1989 Act or 2006 Act, within the preceding twenty years, the mineral interest could not be the

subiect of a title transaction filed or recorded in the office of the county recorder...See R.C. §

5301.56(B)(1)(c)(i) (amended 2006) (emphasis added). Therefore, under the OMTA, only a

reference to a prior deed was necessary to preserve an interest, whereas under the 1989 Act and

2006 Act, a reference or mere recitation of reservation language is insufficient to preclude

abandonment of the mineral interest. Rather, under the 1989 Act and 2006 Act, the mineral

interest must actually be the subject of the title transaction to preclude abandonment. The Dodd

court mistakenly applied the standard as embodied within the OMTA when determining whether

the mere recitation of reservation language contained within deeds appearing within the chain of

title constitutes a "title transaction" for purposes of the 2006 Act. As a result, this Court, as did

the Walker, Jr. and Wendt courts, should reject the Dodd court's holding.
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H. The 1958 Reservation was not "newly recorded" simply
because it was recited in subsequent deeds.

Plaintiffs mistakenly assert that the restatement of the 1958 Reservation language in the

1983, 1984, and 1989 deeds resulted in the reservation being newly recorded. See Dkt. #46,

page 14. This simply is untrue. Under Ohio law, the recitation of reservation language within a

deed relates only the grantor's warranty of title. See Wendt (Dkt. #38, Exhibit 4 at Page 11).

Moreover, recitation of preexisting reservation language within deeds does not create a

reservation of rights, but connotes a limitation on the grantor's warranty. Id. Therefore, this

Court should find the mere recitation of the 1958 Reservation in deeds appearing within the

chain of title does not result in the 1958 Reservation being newly recorded, but rather, simply

connotes a limitation on the grantor's warranty.

The mere recitation of the 1958 Reservation in surface conveyance deeds appearing

within the chain of title does not result in the Mineral Interest being the "subject of a title

transaction." Therefore, this Court must find that the 1983, 1984, and 1989 deeds do not

constitute "title transactions" under the 1989 Act. Thus, the Mineral Interest automatically

vested with the surface estate by operation of the 1989 Act due to the non-occurrence of any

"savings events."

III. CONCLUSION

Accordingly, Landowners respectfully request this Court grant judgment in their favor as

a matter of law on Counts One through Five of their Counterclaim, Cross-Claim, and Third-Party

Complaint; Count Two of Chesapeake Exploration, LLC's, CHK Utica, LLC's, Larchmont

Resources, LLC's, and Dale Pennsylvania Royalty, LP's Complaint; Count One of Total E&P

USA, Inc.'s Cross-Claim; and Counts One through Three of North American's First Amended

Cross-Claim.
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Respectfully submitted,

TZANGAS I PLAKAS I MANNOS I LTD.

/s/ Lee E. Plakas---------- ----
Gary A. Corroto (0055270)
Lee E. Plakas (0008628)
Edmond J. Mack (0082906)
220 Market Avenue South
Eighth Floor
Canton, Ohio 44702
Telephone: (330) 455-6112
Facsimile: (330) 455-2108
Counsel for Defendants/Counterclaimants

CERTIFfC ATE OI+ SERVICE

I hereby certify that the foregoing Defendants' Reply in Support of their Motion for
Summary Judgment was filed electronically this 26th day of April, 2013. Notice of this filing
will be sent to all parties by operation of the Court's electronic filing system. Parties may access
this filing through the Court's system.

/sr' Lee E. Plakas ---- ---------
One of the Attorneys for Defendants/Counterclaimants
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