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MERIT BRIEF OF PETITIONER NORTH AMERICAN COAL ROYALTY COMPANY
ON CERTIFIED QUESTIONS OF STATE LAW

1. INTRODUCTION

This Court agreed to answer the following questions certified by the United States

District Court for the Southern District of Ohio ("District Court"):

"(1) Is the recorded lease of a severed subsurface mineral estate a
title transaction under the [Ohio Dormant Mineral Act ("DMA")],
Ohio Revised Code § 5301.56(B)(3)(a)?; and

(2) Is the expiration of a recorded lease and the reversion of the
rights granted under that lease a title transaction that restarts the
twenty-year forfeiture clock under the [DMA] at the time of the
reversion?"

(March 26, 2014 Entry) (App. at 1). The correct answer to both of these questions is yes.

Petitioners are North American Coal Royalty Company ("North American"), the record

owner of oil and gas rights beneath approximately 90 acres in Harrison County (the "Property);

the lessees of the oil and gas rights, Chesapeake Exploration, L.L.C., CHK Utica, L.L.C.,

Larchmont Resources, L.L.C., Dale Pennsylvania Royalty, LP and TOTAL E&P USA, INC.;

and Dale Property Services Penn, LP, which previously held an interest in the oil and gas lease

and assigned it to plaintiff Dale Pennsylvania.

Respondents are the record owners of the surface rights to the Property. They claim that

under the 1989 version of the DMA, title to the mineral interest was "deemed abandoned and

vested" in them. The DMA provides that a severed mineral interest is deemed abandoned if the

interest was not used in one or more specified ways for a period of 20 years. R.C. 5301.56(B)

(App. at 300). The interest is not deemed abandoned if it was the subject of a recorded title

transaction or if another so-called "savings event" occurred - such as actual production, the

issuance of a drilling permit, or the filing of a claim to preserve the interest. Id. Respondents

claim that no savings event occurred in the 20 years before the 1989 DMA went into effect.



Petitioners deny this, and contend that there were a number of savings events: oil and gas

leases executed in 1974 and 1984, an assignment of the 1974 lease in 1975, an assignment of the

1984 lease in 1985, and the termination of the 1984 lease and reversion of the mineral interest to

North American's predecessor in 1989.1

Respondents argue that an oil and gas lease does not qualify as a savings event because it

is not a "title transaction" as defined in the Ohio Marketable Title Act, R.C. 5301.47(F) (App. at

298). They also argue that even if a lease is a title transaction, the termination or expiration of a

lease is not, so the mineral interest was abandoned to them in 2004 or 2005 - -- 20 years after the

second lease was signed in 1984 or assigned in 1985.

The parties filed cross-motions for summary judgment on these issues. The material facts

needed to resolve the certified questions are not in dispute.

II. STATEMENT OF FACTS

A. The Severance Of The Oil And Gas Rights.

In 1943, the entire Property was owned in fee simple by The North American Coal

Corporation ("NACoal") (a separate entity from Petitioner North American), which transferred

the Property to the Powhatan Mining Company ("Powhatan") on or about January 30, 1943.

(App. at 2.) In October 1958, Powhatan transferred the surface rights in the Property to Clarence

and Anna Belle Sedoris, but expressly excepted and reserved to itself and its successors "all oil,

gas or other minerals and land at such points and in such manner that may be proper and

necessary for the purpose of digging, mining, draining, ventilating and carrying away such ...

` Petitioners contend that the 2006 amendments to the DMA apply to any claim of
abandonment asserted after 2006. There is no dispute that respondents failed to comply with any
of the procedural requirements of the 2006 amendments. The District Court has not yet
addressed whether the 2006 amendments apply in this case. Petitioners also contend that several
recorded conveyances of the surface rights, in which the original reservation of mineral rights
was noted, qualify as title transactions under the DMA. The District Court rejected that
argument.
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oil, gas and other minerals ...." (App. at 10.) On or about January 1, 1959, Powhatan merged

into NACoal, and NACoal took ownership of the severed mineral interest. (App. at 12.)

B. The Surface Rights.

In April 1968, Clarence and Anna Belle Sedoris transferred the surface estate to Jerry and

Janice Torok by a deed recorded in Harrison County. The 1968 deed explicitly excepted and

reserved the oil, gas and other minerals previously reserved in the Powhatan 1958 deed. (App, at

17.) In March 1983, the Toroks transferred the Property to Levi and Naomi Miller. The deed to

the Millers, like the Powhatan 1958 deed, included the exception and reservation of "all oil, gas

or other minerals and land at such points and in such manner that may be proper and necessary

for the purpose of digging, mining, draining, ventilating and carrying away such ... oil, gas and

other minerals . . . ." (App. at 20)

Respondent Dennis Elias first assumed ownership of the Property in September 1984,

when the Millers transferred the Property to him and his then-wife, Linda Elias. Dennis Elias's

deed included the same exception and reservation of "all oil, gas or other minerals and land" set

forth in the previous deeds. (App. at 23.)

In December 1989, Linda Elias transferred the Property to Dennis Elias by a quitclaim

deed. Again that deed, like the Powhatan 1958 deed, excepted and reserved the oil, gas and

other minerals and the land necessary for extracting such minerals. (App. at 26.)

In April 1995, Dennis Elias transferred the surface rights in 10.37 acres of the Property to

Respondents Jeffrey Elias and Janice Elias. (App. at 29.) The 1995 deed again excepted and

reserved the oil, gas and other minerals and land that were originally reserved in the 1958

Powhatan deed.

In October 1996, Dennis Elias conveyed the surface rights to 20.17 acres to John and

Marilyn Jackson (App. at 31), and in August 2008, the Jacksons transferred the same 20.17 acres
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to Benjamin Wiker. The 2008 deed stated that the property conveyed was part of the same

property conveyed in the 1958 Powhatan deed, and stated that the transfer to Benjamin Wiker

was "subject to all restrictions and reservations of record." (App. at 33.)

Respondents Ariel and Sunni Ordronneau became owners of the surface rights in the

20.17-acre portion of the Property by a deed dated July 27, 2011 from Benjamin Wiker, which

specifically excepted the oil, gas and other minerals and land previously reserved in the 1958

Powhatan deed. (App. at 35.)

C. The Oil And Gas Rights.

Since the severance of the oil and gas rights, those rights have been the subject of

numerous transactions. On January 30, 1974, NACoaI entered into an oil and gas lease for a

primary term of ten years with National Petroleum Corporation, which was recorded in Harrison

County on February 6, 1974 (the "1974 Lease"): (App. at 38.) On May 12, 1975, National

Petroleum Corporation assigned the 1974 Lease to American Exploration Company by a

recorded assignment. (App. at 41.) When the 1974 Lease expired in 1984, the oil and gas rights

reverted to NACoal.

On January 16, 1984, NACoal entered into an oil and gas lease for a five-year primary

term with C.E. Beck, which was recorded with the Harrison County Recorder on February 6,

1984 (the "1984 Lease"). (App. at 43.) On May 30, 1985, C.E. Beck assigned the 1984 Lease to

Carless Resources and recorded the assignment the same day. (App. at 47.) The 1984 Lease

provided that if the lessee did not commence a well by January 31, 1985, the lease would

terminate, unless the lessee, on or before that date, paid NACoaI $3,033.12. Thereafter, the

lessee could maintain the lease, in the event no well was drilled, by making annual payments of

that same amount. C.E. Beck and Carless Resources, Inc. made delay rental payments to

-4-



NACoaI in January of 1985, 1986, 1987 and 1988, thereby extending the lease. The oil and gas

reverted to NACoaI in January 1989, upon the expiration of the primary term.

Effective on or about June 28, 1988, NACoaI changed its name to Bellaire Corporation

("Bellaire"). A certificate of amendment regarding the name change was recorded in Harrison

County, Ohio on July 7, 1992. (App. at 50.) In November 2008, Bellaire transferred the severed

mineral estate, including the oil and gas rights, to Petitioner North American by a quit claim deed

recorded in Harrison County on December 16, 2008. (App. at 51.)

On January 28, 2009, Petitioner North American leased the severed oil and gas rights to

Mountaineer (the "2009 Lease"). (App. at 53.) Effective on or about May 6, 2010, Mountaineer

assigned the 2009 Lease to Third-Party Defendant in the District Court case, Dale Property (App.

at 60), and in October 2010, Dale Property assigned its interest to Ohio Buckeye Energy, L.L.C.

("Ohio Buckeye"), reserving a 1.25% overriding royalty interest. (App. at 65.) On or about

October 5, 2011, Ohio Buckeye transferred a portion of its interest in the 2009 Lease to

Petitioner Larchmont, and recorded the assignment with the Harrison County Recorder. (App. at

71.) Ohio Buckeye also transferred a portion of its interest in the 2009 Lease to Petitioner CHK

Utica in November 2011 (assignments recorded in 2012 and 2013). In June 2012q Dale Property

assigned its remaining 1.25% overriding royalty interest to Petitioner Dale Pennsylvania, and

recorded the assignment. (App. at 77.)

On December 22, 2011, Ohio Buckeye merged with Petitioner Chesapeake, which had

the effect of transferring Ohio Buckeye's remaining interest in the 2009 Lease to Chesapeake.

(App. at 89.) Chesapeake then transferred a portion of its interest in the 2009 Lease to TOTAL

in December 2011. (App. at 92.)

North American's principal lessee, Chesapeake, has been actively developing oil and gas

wells in Harrison County. Under its current Harrison County lease with North American,
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Chesapeake completed the drilling of a well in March 2011, and successfully commenced

production in June 2011.

III. THE DORMANT MINERAL ACT

On March 22, 1989, the Ohio legislature enacted Ohio's Dormant Mineral Act, R.C.

5301.56 as an expansion of the Ohio Marketable Title Act, R.C. 5301.47-5301.56. The statute

was specifically modeled on Michigan's Dormant Mineral Act and on the Uniform Dormant

Mineral Interests Act ("UDMIA") (App. at 103), which was approved and recommended for

enactment by the National Conference of Commissioners on Uniform State Laws in 1986. As

the proponent of this new legislation stated:

Michigan's legislators recognized the importance of including
minerals in those defects and errors which should be eliminated by
operation of time and non-use. The Michigan Act and the Model
Act provide an additional mechanism for the elimination of
dormant mineral interests which, when used in conjunction with
the Marketable Title Act, is effective in accomplishing this goal.
Under the Michigan Act, owners of severed mineral interest are
required to file notice of their claims of interest within 20 years
after the last use of the interest. A three-year grace period was
provided for initial filing under the Michigan Act. Any severed
mineral interest deemed abandoned or extinguished as a result of
the application of the Michigan Act vests in the owner of the
surface.

The major distinction between the proposed bill for consideration
by the Ohio legislature and the Michigan Act is that the Michigan
Act applies only to the interests in oil and gas.

***

The proposed bill also contains the essential elements
recommended by the National Conference of Commissioners on
Uniform State Laws at its annual conference in Boston in August,
1986. I have enclosed a copy of the Uniform Dormant Mineral
Interests Act with prefatory notes and comments for your review,

S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, p. 2 (App. at 121).

The basic purpose of dormant mineral legislation like the DMA is "to remedy

uncertainties in titles and to facilitate the exploitation of energy sources and other valuable
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mineral resources." Texaco, Inc. v. Short, 454 U.S. 516, 525 n. 15 (1982); see also, e.g., W. Va.

Code § 55-12A-1 et seq. (purpose is to remove "barriers to ... development caused by interests

in minerals owned by unknown or missing owners or by abandoning owners"). The drafters of

the UDMIA explained how uncertain title can hinder the development of minerals:

Dormant mineral interests in general, and severed mineral interests
in particular, may present difficulties if the owner of the interest is
missing or unknown .... It is possible that the only document
appearing in the public record may be the document initially
creating the mineral interest. Subsequent mineral owners, such as
the heirs of the original mineral owner, may be unconcerned about
an apparently valueless mineral interest and may not even be aware
of it; hence their interests may not appear of record. If mineral
owners are missing or unknown, it may create problems for anyone
interested in exploring or mining, because it may be difficult or
impossible to obtain rights to develop the minerals. An
exploration or mining company may be liable to the missing or
unknown owners if exploration or mining proceeds without proper
leases. Surface owners are also concerned with the ownership of
the minerals beneath their property. A mineral interest includes
the right of reasonable entry on the surface for purposes of mineral
extraction; this can effectively preclude development of the surface
and constitutes a significant impairment of marketability.

***

An extensive body of legal literature demonstrates the need for an
effective means of clearing land titles of dormant mineral interests.
Public policy favors subjecting dormant mineral interests to
termination, and legislative intervention in the continuing conflict
between mineral and surface interests may be necessary in some
jurisdictions.

UDMIA, Prefatory Note, pp. 1-2.

One of the main aims of the Ohio legislature in enacting and amending the DMA was

likewise to "encourage the development of minerals in Ohio which have been previously ignored

due to defects in title," S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, at 3, and to

promote "new production sites":

Ohio has had an active energy production industry since the mid
1800's. During this period, landowners in mineral producing areas
have frequently severed the mineral rights in their lands from the
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surface rights. Through the decades, ownership of the severed
minerals has been transferred and fractionalized through estates
and business transfers. Today, those old severed mineral rights
may be the key to new production sites, as advances in current
technology and the high cost of energy make reworking old oil and
gas fields possible.

H.B. 288, Sponsor Testimony, 2006 DMA, p. 1(App. at 144). As expressed by its sponsors, the

goals of the DMA were to "bring[] back old or marginal oil and gas fields to production..,"

and to "help increase the availability of domestic energy supplies ....". Id. at 1, 2.

The purpose of the DMA is thus to identify truly dormant mineral interests and bring

them back into use, not to deprive the mineral owners of their rights. That was specifically

addressed by the committee drafting the UDMIA, which explained that the clearing of title

"should not be an end in itself and should not be achieved at the expense of a mineral owner who

wishes to retain the mineral interests," as that interest often represents a significant investment

that was bargained for by the owner. UDMIA, Prefatory Note, at 4. Rather, the "objective is to

clear title of worthless mineral interests and mineral interests about which no one cares." Id.

The DMA was designed to achieve this objective by "terminating unused mineral interests not

preserved by operations, transfers or filing of a notice of intent to preserve interest." S.B. 223,

H.B. 521, Proponent Testimony, 1989 DMA, at 3.

The policies underlying the DMA are consistent with the general public policy of Ohio

that "it is an essential government function and public purpose of the state to ... encourage the

increased utilization of the state's indigenous energy resources . . . ." R.C. 1551.18 (App. at 297);
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see Newbury Twp Bd. of Trs. v. Lomak Petro., 62 Ohio St.3d 387, 389 (1991) ("It is the public

policy of the State of Ohio to encourage oil and gas production ....").Z

IV. ARGUMENT

A. A Recorded Lease Of A Severed Subsurface Mineral Estate Is A Title
Transaction Under The DMA.

There is no dispute that in 1974 and 1984, North American's predecessor in interest

entered into recorded oil and gas leases, and that the 1974 and 19841eases were assigned in 1975

and 1985. These transactions prevented the oil and gas rights from vesting in respondents

because they were "title transactions" under the DMA.

An oil and gas lease is "the basic document of the oil and gas industry", authorizing "an

operator, the lessee or his assignee, to enter upon described premises for the purpose of exploring

for and developing the mineral resources in the premises." Williams & Meyers, Oil and Gas

Law § 601. Indeed, the sole purpose of such a lease is the development and production of

minerals -- exactly what the DMA was intended to promote. The only reasonable interpretation

of the statute is one that recognizes that a lessor is actively using, not abandoning, his mineral

rights.

1. The DMA's Plain Language Does Not Exclude Leases As Title
Transactions.

Under the DMA, a savings event occurs if the severed oil and gas estate was "the subject

of a title transaction that has been filed or recorded in the office of the county recorder of the

2 As first enacted, the DMA did not specify any procedure for notice to the mineral owner
of an abandonment claim, or for the mineral owner to contest an alleged abandonment, or for an
abandonment to be recorded. In 2006, the legislature amended the DMA to include significant
procedural provisions that must be followed before any abandonment and vesting in the surface
owner can occur. The 2006 amendments, among other things, specify that the landowner must
give notice to the holder of the mineral interest, must file an affidavit of abandonment, and must
cause the county recorder to memorialize the record with an entry stating that the mineral interest
was abandoned. R.C. 5301.56(E)-(G).
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county in which the lands are located." R.C. 5301.56(B)(3). A "title transaction" is defined as:

[AJny transaction affecting title to any interest in land, including
title by will or descent, title by tax deed, or by trustee's, assignee's,
guardian's, executor's, administrator's, or sheriff s deed, or decree
of any court, as well as warranty deed, quit claim deed, or
mortgage.

R.C. 5301.47(F) (emphasis added).3

Respondents took the position in the District Court that because this definition does not

specifically include leases, a lease is not a "title transaction." The District Court properly

rejected this:

The definition of a title transaction in § 5301.47(F) provides a non-
exhaustive list of what is considered a title transaction. The word
"including" means it is not exclusive, and other unlisted
transactions may qualify as title transactions. This definition is
also broad, involving "any transaction affecting title to any interest
in land." Ohio Rev. Code § 5301.47(F) (emphasis added).
Defendants' argument would require the Court to render the word
"including" superfluous in the OMTA [Ohio Marketable Title Act]
The list in the OMTA is non-exhaustive. Thus, failure to include
an oil and gas lease in the list does not mean an oil and gas lease is
not a title transaction under the OMTA.

(Dist. Ct. Op. at 14-15) (emphasis in original) (App. at 149).4 In short, the statute includes

examples of certain types of title transactions, but does not exclude others meeting the general

definition. And of course, there is no exclusion of oil and gas leases.

' The definitions in the Marketable Title Act, R.C. 5301.47, including the definition of a
"title transaction," were expressly made applicable to the DMA: pursuant to § 5301.47, the
definitions are to be "used in sections 5301.47 to 5301.56 [the DMA], inclusive, of the Revised
Code."

' As another court noted, "[t]he fact that the words `lease' or `oil and gas lease' do not
appear in the non-exhaustive list in the ... statute does not end.this Court's inquiry." Eisenbarth v.
Reusser, Monroe C.P. No. 2012-292, at 10 (June 6, 2013) (App. at 174).
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2. The DMA's History Shows The Legislature's Intent to Include Leases
as Title Transactions.

The original draft of the DMA, S.B. 223, provided that a savings event occurred

whenever "the interest has been conveyed, leased, transferred, or mortgaged by an interest filed

or recorded in the recorder's office of the county in which the lands are located." S.B. 223, As

Introduced, 117th General Assembly, Regular Session, 1987-1988, § 5301.56(B)(2)(a) (App. at

189) (emphasis added). The drafters thus originally intended that a lease would be a savings

event. This original draft of the DMA was nearly identical to Michigan's statute, which provides

that a savings event occurs when an oil and gas interest has "been sold, leased, mortgaged, or

transferred by instrument recorded in the register of the deeds office ...." MCL § 554.291

(emphasis added).

The 1989 version of the Act, as adopted, replaced this language with the provision that a

savings event occurs whenever "the mineral interest has been the subject of a title transaction

that has been filed or recorded in the office of the county recorder of the county in which the

lands are located." R.C. 5301.56(B). The legislature thus replaced a list of individual types of

transaction with a general term, "title transaction," that includes all of those individual types,

such as leases, mortgages, and conveyances; it did not eliminate leases, or mortgages, or any

other specific type of transaction from the scope of this provision. To the contrary, it is plain that,

all along, leases and mortgages were to be included.5

Consistent with this history is that the two models for Ohio's statute --- Michigan's DMA

and the UDMIA - identify leases as savings events. Under Michigan's DMA, any "sale, lease,

mortgage or transfer of record" is a savings event. Under the UDMIA, any "[r]ecordation of an

5 Cf. Burks v. Poppy Constr. Co., 370 P.2d 313, 316 (Cal. 1962) ("These deletions can be
explained on the ground that the legislature deemed specific references mere surplusage,
unnecessary in view of the broad language of the act as finally passed.")
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instrument that creates, reserves, or otherwise evidences a claim to or the continued existence of

the mineral interest, including an instrument that transfers, leases, or divides the interest," is a

savings event. UDMIA at 9 (emphasis added).6

A recorded lease evidences the continued existence of the mineral interest and is thus a

"title transaction" that preserves that interest under the DMA. Nothing in the legislative history

suggests in any way that Ohio's legislators intended to treat leases differently from the UDMIA

or the Michigan Act. There is no suggestion anywhere that anyone thought leases (or mortgages),

included in the original draft, would not be covered by the term "title transaction" in the final

version of the DMA. Rather, the legislative history points only to the conclusion that leases were

meant to be included.

3. Courts Have Concluded That An Oil And Gas Lease Is A Title
Transaction Under The DMA.

Every court but one that has addressed this issue has concluded that an oil and gas lease

is a "title transaction," and therefore a savings event under the DMA. See McLaughlin v. CNX

Gas Co., No. 5:13CV 1502, at 5 (N.D. Ohio Dec. 13, 2013) (App. at 200); Schucht v. Bedway

Land and Minerals Co.,Harrison C.P. No. CVH 2012-0010 (April 21, 2014) (App, at 207); Mdr

HPtnshp. v. Hines, Harrison C.P. No. CVH-2012-0059, at 6 (Jan. 14, 2014) (App. at 218);

Eisenbarth, at 10 (App. at 174); Lipperman v. Batman, Belmont C.P. No. 12-CV-0085, at 7

(Dec. 16, 2013) (App. at 228); Dahlgren v. Brown Farm Properties, L.L.C., Carroll C.P. No.

13CVH 27445, at 18 (Nov. 5, 2013) (App. at 237); Taylor v. Crosby, Belmont C.P. No.

11CV422, at 7 (Sept. 16, 2013) (App. at 257); Davis v. Consolidation Coal Co., Harrison C.P.

No. CVH-2011-0081, at3, 7 (Aug. 28, 2013) (finding that the recorded release of a lease is a

6 Indeed, the Prefatory Note to the UDMIA begins by stating: "[T]ransactions involving
mineral interests may take several different forms. A lease permits the lessee to enter the land
and remove minerals for a specified period of time; . . .". UDMIA, Prefatory Note, at 1
(emphasis in original).
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title transaction) (App. at 265); Bender v. Morgan, Columbiana C.P. No. 2012-CV-378, at 5

(March 20, 2013) (App. at 273).

In the District Court, respondents cited two related cases in which one court ruled

differently: Swartz v. Householder, Jefferson C.P. No. 12-CV-328 (July 17, 2013), and Shannon

v. Householder, Jefferson C.P. No. 12-CV-328 (July 17, 2013) (App. at 282 and 289). Swartz

and Shannon are essentially identical decisions that provide no reasoned explanation for holding

that oil and gas leases are not title transactions, and do not even cite or acknowledge any contrary

authority.

The District Court characterized the "nature of an oil and gas agreement in Ohio" as

"unsettled." (Dist. Ct. Op. at 17.) It also noted that two decisions of this Court, Harris v. Ohio

Oil Co., 57 Ohio St. 118 (1897) and Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953),

"take divergent views of the nature of oil and gas leases" (Dist. Ct. Op. at 18), and that these

"divergent views" have been cited and relied upon by trial courts in DMA cases, though these

Supreme Court cases were decided long before the DMA became law.

The proper analysis under the DMA should have little to do with how Ohio law has

classified an oil and gas lease for other purposes or in other contexts. The drafters of the

UDMIA recognized this, specifically noting that a title transaction "include[s] a recorded oil, gas,

or mineral lease, regardless whether such a lease is recognized as an interest in land in the

particular jurisdiction." UDMIA, Comments to Section 4 (emphasis added). The presence of an

active oil and gas lease is evidence that the interest is not dormant - whether or not state law

would classify the lease itself as an interest or estate in land for other purposes.

Nevertheless, the lower courts have drawn on this Court's jurisprudence concerning oil

and gas leases from non-DMA cases. Under this Court's Harris decision, an oil and gas lease

creates a fee simple determinable interest and gives the lessee "ownership of the oil and gas
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estate." See Kramer v. PAC Drilling Oil & Gas, L.L. C., 197 Ohio App.3d 554, 2011-Ohio-6750,

968 N.E.2d 64, ¶ 11 (9th Dist.).

[A]n oil and gas lease is not a "lease" in the traditional sense of a
lease of the surface of real property. In a typical oil or gas lease,
the lessor is a grantor and grants afee simple determinable interest
to the lessee, who is actually a grantee. Consequently, the
lessee/grantee acquires ownership of all the minerals in place that
the lessor/grantor owned and purported to lease, subject to the
possibility of reverter in the lessor/grantor. The lessee's/grantee's
interest is "determinable" because it may terminate and revert
entirely to the lessor/grantor upon the occurrence of events that the
lease specifies will cause termination of the estate.

Id at 559 (quoting Natural Gas Pipeline Co. ofAmerica v. Pool, 124 S.W.3d 188, 192 (Tex.

2003)) (emphasis added). Insofar as an oil and gas lease grants a vested fee simple interest, it is

necessarily a "title transaction" ...... i.e., a "transaction affecting title to any interest in land."

O.R.C. § 5301.47(F).

Citing the Harris decision, most courts have found that a lease, as well as any subsequent

assignment, is "clearly a`title transaction' as contemplated under R.C. 5301.47," and thus a

savings event under the DMA. Bender v. 'Morgan, at 5. For example, the Columbiana County

Court of Common Pleas wrote:

A "title transaction" does not have to be a conveyance.... The
transaction must merely "affect" the interest. Clearly, an oil and
gas lease is an instrument which affects an interest in such
minerals. Moreover, an oil and gas lease does more than merely
permit use of minerals for development. Rather, an oil and gas
lease does actually convey (a determinable fee interest in) the oil
and gas (severed mineral interests in this case) in place, for
production. That conveyance is subject to reverter in the event
there is no production and the lease otherwise expires by its own
terms. "Oil and gas in place are the same as any part of the realty,
and capable of separate reservation or conveyance." A lessee to an
oil and gas lease acquires a "vested, though limited, estate in the
lands for the purposes named in the lease ...." As stated in
Kramer, an oil and gas lease "convey[s] ownership of the oil and
gas estate" to the lease; again, subject to reverter.

Id. at 4-5 (emphasis in original; internal citations omitted); see also Eisenbarth, at 12.
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Relying on this Court's Back opinion, respondents argued in the District Court that an oil

and gas lease is a mere "license" that does not convey title. There are two problems with this

argument. First, it is not relevant under the DMA - a "title transaction" does not have to convey

title, but need only affect it. Second, the Back case did not even involve oil and gas leases,

because the instrument at issue was not an oil and gas lease at all. Indeed, this Court specifically

noted and relied upon the appellee's concession that, for several reasons, the instrument was not

a lease: "the instrument noted in question is not a`lease' because it grants rights in perpetuity,

reserved nothing in the nature of rent, and the rights granted are not subject to defeasement upon

the happening of any conditions." Back, 160 Ohio St. at 85 (emphasis added). The Court then

found that the instrument "as a whole, bears the earmarks of a license" rather than a deed of

conveyance. Id. at 86.

Moreover, it was not important to the decision in Back whether the instrument in question

was properly characterized as a "lease" or a "license" --- and the syllabus of the Court's opinion

does not even mention this point. Rather, all that mattered was whether the instrument was, or

was not, a deed of conveyance; the instrument had been recorded in the record of leases, and the

Court had to decide whether this was sufficient notice to subsequent purchasers of the land, or

whether instead it had to be recorded in the record of deeds. Id. at 90. The Court concluded that

the instrument "is a license rather than a deed of conveyance," and that was dispositive --- no

filing in the record of deeds was necessary. Id. at 89 (emphasis added). The applicable statute

provided that both licenses and leases of oil and gas had to be recorded in the record of leases.

Id. at 82 syl. ¶ 1. The obvious purpose of that requirement was to ensure that purchasers of the

land would be on notice of a lease or license, because either a license or a lease of oil and gas

rights would "affect" their title.
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Back did not cite or mention Harris, and certainly did not overrule it or change the law in

Harris. Nor did it cite, mention, or overrule other decisions of this Court to precisely the same

effect, such as Brown v. Fowler, 65 Ohio St. 507, 521 (1902) ("The instrument grants the oil and

gas, and also the land for the purpose of operating thereon for said oil and gas, and it is therefore

a lease, and not merely a license.") (emphasis added) and Woodland Oil Co. v. Crawford, 55

Ohio St. 161, 176 ( 1896) ("This is more than a license. It is a lease of the land, oil, and gas for a

limited time and purpose .. .") (emphasis added).

The District Court cited In re Frederick Petroleum Corp., 98 B.R. 762 (Bankr. S.D. Ohio

1989), for its discussion of Ohio law on this issue. (Dist. Ct. Op. at 17-18.) Frederick Petroleum

notes the early approaches taken by this Court and other courts to the construction of oil and gas

instruments in contexts other than the DMA:

The Ohio courts in early cases distinguished between instruments
which purported to convey title to the land containing the oil and
gas and those which merely granted the right to explore for and
produce oil and gas....[W]hen the instrument in question granted
"all petroleum and gas in and under t.he following described tract
of land, and also the said tract of land" for the purpose of drilling
for oil and gas, the instrument was found to be a lease, not a
license.

Frederick Petroleum Corp., 98 B.R. at 764. The court cited Woodland Oil, supra, and Harris as

examples of cases in which the instrument was found to be a lease, and Back as a case in which

the instrument was found to be a mere license, noting that "the language in the conveying

documents before The Ohio Supreme Court in [Woodland Oil and Harris] differed from the

terms of the documents at issue" in Back (and in Frederick Petroleum itself), Id. at 764-765.

This Court's opinions on oil and gas instruments, characterized by the District Court as

"divergent" (Dist. Ct. Op. at 18), are really consistent, and can be explained by different

language in the relevant instruments. The documents in Harris and Woodland Oil specifically

"granted, demised and let the lands described to the lessee, for the purpose and with the
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exclusive right of drilling and operating for petroleum oil and gas, for five years, and as much

longer as oil and gas are found in paying quantities." Harris, 57 Ohio St. at 129 (emphasis

added); see also Woodland Oil, 55 Ohio St. at 176 ("By the instrument in question the plaintiff

below granted, demised and let the oil, gas, and tract of land for the purpose and with the right of

drilling and operating for oil and gas for five years....") (emphasis added). The document in

Back, by contrast, purported to convey only the "oil and gas in and under" the lands, not the land.

Back, 160 Ohio St. at 85.

The 1974 and 19841eases in this case are virtually identical to the Harris and Woodland

Oil leases, and are the type of instrument that has always, and uniformly, been regarded in Ohio

as a true lease that creates property rights. The 1984 Lease thus provided that the lessor "by

these presents does grant, demise, lease and let unto lessee, exclusively, for the purposes of

prospecting and exploring by geophysical and other methods, drilling, mining, operating for and

prodiicing oil and gas .. . all that certain tract of land . .. described as follows, to wit: ...."

(App. at 15) (emphasis added). That is indistinguishable from the Harris conveyance language,

which provided that the lessor "granted, demised, and let onto the said party of the second part,

for the purpose and with the exclusive right of drilling, operating for petroleum oil and gas, all

that certain tract of land . .. known and described as follows: ... ." Harris, 57 Ohio St. at 119

(emphasis added).

As this Court held, "an instrument in such form is more than a mere license; it is a lease

of the land for the purpose and period limited therein, and the lessee has a vested right to the

possession of the land to the extent reasonably necessary to perform the terms of the instrument

on his part." Id. at 129-30. That vested right is necessarily an "interest in land," R.C.

5301.47(F), and it follows that the recorded conveyance of that right is a title transaction for

purposes of the DMA, as lower courts repeatedly and consistently have held.
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Ultimately, however, it is not necessary to decide whether an oil and gas instrument like

those involved here conveys title to an interest in land, or is a "license," because the definition of

"title transaction" is so broad:

It is difficult for the Court to conceive of a broader definition than
the one chosen by Ohio law. By its plain language, the statute
does not require a conveyance or transfer of real property in order
to constitute a title transaction.... Even if Defendant's property
interests through the lease are something less than a grant of real
property, those interests quite clearly still affect title to the mineral
interests in the property.

McLaughlin, at 5 (emphasis added and in original). The leases here obviously "affected title" to

the mineral rights. And more than that, they also affected title to the surface rights. "[A]pplying

the principle that a good and indefeasible title imports such ownership of the land as enables the

owner to exercise absolute control and dominion of it as against all others, an outstanding oil or

gas right renders title to the surface land defective." 68 Oh. Jur. 3d (ed. 2011) Mines and

Minerals § 29. To the extent that a lease renders the surface title "defective," it necessarily

"affects" that title.

The concerns underlying the DMA about uncertain ownership and unused mineral rights

are not implicated where the mineral rights are subject to a recorded lease - there is no

"uncertainty" about ownership of the rights, and no impediment to their development. To the

contrary, a lease encourages and promotes development, like the development that has actually

occurred under this very lease in Harrison County. It would make no sense, and would not in

any way serve the purpose of the DMA, to hold that a lessor who had entered into, and recorded,

oil and gas leases for specific terms, had at the same time "abandoned" his interest - yet that is
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the position that respondents took in the District Court. Respondents are wrong. The District

Court's first certified question should be answered affirmatively.7

B. The Expiration Of A Recorded Lease And The Reversion Of The Rights
Granted Under That Lease Is A Title Transaction That Restarts The 20-Year
Forfeiture Clock Under The DMA.

No Ohio court has yet addressed the second question certified by the District Court:

whether the reversion of an oil and gas interest at the termination of a lease is a transaction

affecting title and a savings event under the DMA. If the reversion of oil and gas rights to the

lessor upon the termination of a lease is a "title transaction" under the DMA, then the reversion

here in 1989 restarted the 20-year clock, which ran until 2009 --- three years after the DMA was

amended in 2006 to require that claimants follow specific notice and affidavit procedures before

mineral rights may be deemed abandoned.

Respondents tried in the District Court to avoid the consequences of their noncompliance

with the 2006 DMA by arguing that even if an oil and gas lease is a savings event, the

termination of a lease is not, so that the 20-year period expired in 2004 or 2005, before the 2006

amendments.

Although no Ohio court has addressed the precise question certified here, several courts

have recognized that if a lease is a "title transaction", then "there can be no dispute that the

release of rights under the lease qualifies as a title transaction as well." McLaughlin, supra, at 5;

see also Schucht, at 8, Davis at 3, 7. The expiration of a lease at the end of a term has exactly the

same effect as a release -- it returns the oil and gas rights to the lessor and likewise qualifies as

' Moreover, an oil and gas lease is the primary way in which mineral owners seek to
develop their oil and gas; one has to wonder what sort of confusion and uncertainty, and what
amount of additional litigation, would result if this Court were to find that a recorded lease is not
a savings event and thus upset settled expectations about the ownership of mineral rights.
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a title transaction. For all practical purposes, it is simply the lease transaction in reverse; if the

lease is a title transaction, then so is its termination.

Courts in two other states, Michigan and Nebraska, have specifically addressed whether a

lease expiration is a savings event. The Michigan Supreme Court decided the issue in a case that

arose under Michigan's Dormant Mineral Act, a model for Ohio's DMA. The relevant facts

were strikingly similar to the facts here: the owner of severed oil and gas interests leased those

interests in 1951 for a primary term of ten years, and the lease provided that it would terminate

after the first year or any year thereafter in which drilling or production did not occur, unless

"delay rental" payments were made. The lessee made all of those payments as required, and the

lease expired or terminated in 1961. Energetics, Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497,

500-01 (1993).

The question before the Michigan Supreme Court was whether the 20-year period of the

Dormant Minerals Act began to run when the lease was executed and recorded, or when the lease

terminated. The court held that "a new twenty-year dormancy period commences when the

reversionary interest is transferred at the termination of the lease." Id. at 504. "Were this not so

and defendant's contention accepted, termination of plaintiffs' interests by running of the

twenty-year period would have the effect of treating as abandoned those interests which were

being actively maintained for nearly a 10-year period of time .... This cannot be so. Herein,

the property interests could not commence to become dormant :. . until relinquishment and

transfer back to the lessors of said rights." Id at 503 (quoting Mask v. Shell Oil Co., 77 Mich.

App. 25, 31-32, 257 N.W.2d 256 (Mich. Ct. App. 1977) (emphasis in original)).

In reaching this conclusion, the Michigan Supreme Court found it significant that the

Michigan legislature had defined savings events very broadly, not just listing specific types of
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transactions (lease, mortgage, etc.), but providing generally that a savings event occurs whenever

a mineral interest is "transferred":

As employed by the Legislature in the dormant minerals act, the
words "sold," leased," and "mortgaged" refer to specific types of
transactions. However, we find it significant that the Legislature,
without providing further guidance, added the broader, more
inclusive term "transferred" to its list of preserving events. Where
the wording of a statute is ambiguous, we seek to discern the intent
of the Legislature in light of the purpose sought to be
accomplished . . . . Mindful of this principle of statutory
construction, we believe the purpose of the act will best be served
by considering the statutory language "transferred by instrument
recorded" to include the reversion that occurs at the termination of
a recorded lease.

Id. at 502-03 (1993) (citation omitted).

The same analysis applies here. Like the lease in Energetics, NACoaI's 19841ease to

C.E. Beck had a primary term (five years), and provided that it would terminate unless annual

delay rental payments were made. (App, at 15.) Annual delay rental payments were made

through 1988. As a result of these payments, the lease did not terminate until January 1989. For

five years, NACoal was collecting rent for the oil and gas under the Property, and thus actively

maintaining its interest.8 It would thus make no sense, and be divorced from reality, to hold that

NACoa1 had begun to "abandon" its interest at any time before the termination of the lease and

the return to NACoal of its oil and gas rights in 1989. Moreover, the Ohio legislature chose an

even "broader, more inclusive term" than the Michigan legislature: "title transaction," - i.e., any

transaction that "affects" title. R.C. 5301.47(F). It is thus even clearer in Ohio than in Michigan

that it would best serve the purposes of the DMA to include in this definition the reversion that

occurs at the end of a recorded lease. And that interpretation would be consistent with the

b As in Energetics, "[a]nyone checking the status of the title of the subject matter
property would have to be on notice of the recorded lease and its expiration date, that being the
expiring of the lease at the end of its term." 497 N.W.2d at 502. "The terms of the lease indicate
whether further inquiry may be required to determine if the lease continues in force." Id. at 504.
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legislature's instruction that "[s]ections 5301.47 to 5301.56 [DMA], inclusive, of the Revised

Code, shall be liberally construed to effect the legislative purpose of simplifying and facilitating

land title transactions by allowing persons to rely on a record chain of title ...." R.C. 5301.55

(App. at 299). The lease and its expiration are both in the chain of title, and leave no doubt that

the owner of the mineral rights is maintaining, not abandoning, its interest.

Ohio's statute is also broader than Michigan's statute in providing that a savings event

occurs whenever the mineral interest is "the subject of' a title transaction. R.C. 5301.56(B)(3)(a).

Here, the oil and gas rights remained the "subject of' a recorded lease from 1984 until 1989, and

the 20-year dormancy period could not begin until that 5-year lease term was over. In Energetics,

the Michigan Supreme Court rejected the argument that the 20-year dormancy period is tolled

during the entire period "while the severed interest remains subject to a lease," on the ground

that Michigan's legislature - unlike legislators in other states, see 497 N.W.2d at 502 (citing N.D.

Cent. Code 38-18.1-03(4) (dormancy period does not run while mineral interest is "subject to a

lease")) - did not include the words "subject to" a lease in the statute. Id. at 502. But Ohio's

legislators did include such language in providing that a mineral interest shall not be deemed

abandoned if it has been the "subject of' any title transaction. Thus it is again even clearer here

than in Michigan that the period of deemed "abandonment" under the DMA cannot start before a

recorded oil and gas lease has run its term and expired.

Respondents have argued that the expiration of a lease is not a "title transaction" because

it is not separately recorded. But that is immaterial. The expiration need not be recorded

separately, because it occurs pursuant to a recorded document: the lease. The recorded oil and

gas leases provided for, and gave notice of, two transactions: a transfer of the oil and gas interest

to the lessee, and a reversion, after a specified term, to the lessor. These two title transactions

were both "filed or recorded," as required by the statute, in one document.
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The Michigan Supreme Court thus agreed with the trial court's finding in Energetics that

"two transfers occur when an interest in oil and gas is leased," and that "both of these transfers of

interest were evidenced in the recorded lease." Id. (quoting the trial court's decision). A

"separate act of recording" the termination and reversion is not necessary to preserve the mineral

interest, because the recorded lease is sufficient notice of the lease's term and expiration:

"[a]nyone checking the status of the title of the subject matter property would have to be on

notice of the recorded lease and its expiration date, that being the expiring of the lease at the end

of its term." Id. "When a lease is recorded, the provisions of the lease are available to anyone

who conducts a title search. The terms of the lease indicate whether further inquiry may be

required to determine if the lease continues in force." Id. at 504.

The District Court correctly found that the Michigan Supreme Court's analysis is

"instructive" here. (Dist. Ct. Op. at 21.) Although the Nebraska Supreme Court came to a

different result in Ricks v. Vap, 280 Neb. 130, 784 N.W.2d 432 (2010), its decision is not

pertinent here, because Nebraska's dormant mineral statute contains unique language not found

in Ohio's or Michigan's DMA. The Nebraska statute provides that a savings event occurs only

when the "record owner of [the] mineral interest has ... exercised publicly the right of

ownership." Ricks, 784 N.W.2d at 435. The Ricks court found that the owners only "publicly

exercised" their ownership when they executed and recorded the oil and gas leases, not when the

leases expired, because the expiration "was initiated either by the lessee or simply by operation of

law ------ not by the record owners." Id. at 436. Accordingly, the expiration was not a savings event.

The Ricks court expressly distinguished the key language of the Nebraska statute from

that of Michigan's statute:

[T]he Michigan court's reasoning [in Energetics] was grounded in
the unique language of the Michigan statute, which, as set forth
above, simply required that an oil or gas interest be "sold, leased,
mortgaged, or transferred" to avoid abandonment, without regard
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to who (if anyone) initiated the action. Nebraska's statute, on the
other hand, expressly requires "the record owner of such mineral
interest" to "exercise publicly the right of ownership by
performing one of the actions specified in the statute...."

Id.

Ohio's DMA does not contain this "public exercise" requirement, or anything like it. It

does not contain a requirement that the "record owner" be the one who takes action - the

requirement on which the Nebraska Supreme Court specifically based its decision. Rather,

Ohio's DMA, like Michigan's, simply requires a "title transaction," without regard to who

initiates the transaction or how it is initiated. The Nebraska Supreme Court's parsing of

irrelevant language simply has no bearing on this case.

Respondents advance their misinterpretation of the statute for one reason m- to reap the

benefit of a forfeiture. They claim that NACoal forfeited its oil and gas rights even though it

leased those rights to an operator, sought to develop them, and collected rent for them. In Ohio,

"[fJorfeitures are not favored by the law." Ohio Dept. of Liquor Control v. Sons of Italy Lodge

0917, 65 Ohio St.3d 532, 534 (1992). The Michigan Supreme Court rejected a similar attempt to

declare a forfeiture in Energetics:

We find it difficult to believe that the Legislature intended to
impose the penalty of a forfeiture in the circumstances presented
here. If the mission of the Legislature was to make it possible for a
developer to locate the owners of severed oil and gas rights and
obtain leases of those interests to facilitate drilling and production
of oil and gas, that mission was accomplished in this case.

497 N.W.2d at 503. The Ohio legislature made clear that its mission in enacting the DMA was

likewise to facilitate the development of new production sites, and that mission is accomplished

by oil and gas leases like those entered into here. It would be inconsistent with the legislative

history and purposes of the DMA, as well as general Ohio public policy, to hold that a lessor

begins to forfeit his property at the same time he is actively seeking to develop it.
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V. CONCLUSION

For the foregoing reasons, the District Court's questions should both be answered in the

affirmative.
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SUPREME CQURT aF OH9O

Chesapeake:Exploration,. L.L.O., et al.

V.

Case No. 20I4-0067

ENTRY

Kenneth Buell et al.

This cause, here on the certification of a state law question from the United States
District Court for the Southern District of Ohio, Eastern Division, was considered in the
mannerprescribed by law. Upon review pursuant to S.Ct.Piac..R. 9.05, the court will
answer the fol.lowing questions:

(1) Is the recorded lease of a severed subsurface mineral estate a title transaction
tinder the ODMA, Ohio Revised Code 5301.56(5)(3)(a)?

(2) Is the expiration of a recorded lease and the reversion of the rights granted unde.r
that lease a title transaction that restarts the twenty-year forfeiture clock under the
ODMA at the time of the reversion?

It is ordered by the court that petitioners sh.all file their merit brief within 40 days of
the date of this entry and the parties shalJ otherwise proceed in accordance with
S.Ct.Prac.R. 16.02 - 16.04; and S..Ct.Prac.R. 9.07.

(U.S. District Court for the Southern District of Ohio, Eastern Division; No. 2:12-CV-
916)

Maureen O'Connor
Chief Justice
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_.._.._...^.o, _....,,^.x.^,^^.
post a^tzibe eek 24" 3. af° ^. a8 1.3rke; thence 1. 32*0 il. 33.2 woh.es to a poat, aah:ite osk

24 inchee kfi. 69 3;j4* V.-34 I1nka; thence S. 6?i"* V. 4R.08 gOrches 'to a hirakbily 18u S. 4130 W. 16

1121m; tEmsoe N. 80.8° W. .39.8 peaalas ta, a s°CVSS; thenag N. 69° W. 87.4 pereloo to a post, a

Ahitb 0ak 24" 5> 1° A. 37 dinks, thence S. I* W. 154.36 perehke:a lao a pssreC, a red oak 1Q" S.

Tb° .8. 4 limksr thence 8, 89' R,, 162.4 perahea to the place of beS , aontaia9,ve ies acres,

3 xoods and 22 perohea.

ftcepting om-ha1Y ac2e o'ut cf Saaheast oo=sr of mbovs lands as heretofore styld aap

^4eeQed to J . H„ Devare.

Sia3aag the pxsmises cobweTed to The Iorth Amerioen Coal Co.rpasrativo by AWiis 8albraith by

samamtS 4esd aated Dsotraber 18, 1841 aad ree::arrd.ed.in records of BarrS..soa.i 00=ty, Cih3p, Dead

Eook 110, p. 51.

Real Ratet,e sCtieater2 In 8he ysuzt7 of Rsrrizon in the State of Ohio and in the 'iownship of

9seher and bcuaQed aa^t kesoribed as foli.oba.

Beiug s pext of ita Wsst he"Rf of S.cV3.on 4, `fe+ar,ship 11, 8ange 5, and a part of the 8omtheast

9v.srtaa; of SeoUou 10, >oenship 1'9., Range 5A and bsgimmiAg at the northeast ooxazer of sold

Sautheast qtaarter of Seoti,oa 10; tbeurse with the North line E. ^° 00' W. 1^'66..50 Y'eet to a

stake frum mhieh a teQk 2n a 12 in. walntt't baars 9.860 16+ B. 20.84 feet; th8aft S,. e$° 10+ S.

664.27 feet tc a post; tYCaace R. 59° E01 2. 155.38 feet to a s#auex thesee S. 19° MI W. 186..4s

feet to a s8a3ce; thente S. 8a° 10' 3, 890.$4 fse% ta a stake in the putlic roaQ, fr¢a which e

taat in a 56 1n. Red Ma ple tree bears S. 02° p0* W. 8gp0t# feet snd a taok In a 38 Yn. Locust

tatee 1tears 'S. 95° BY' W. E1,,75 feet; thence vltb. aai& road S. 54° 53* B. 564.94 4'eet trr a

stahe an Dprth side of road; thence witli sai4 road S. 88° 061 R. 437.88 feet to asteke from

sftich a stone bears S. S* 341 W. 25.34 fee'L; thence S. V $®t W. 2004.80 feet to a go$°t; tbsuoe

S. ^° 14T ^. '989.15 feet to a stone; t2anoe W. 39 14' W. 893.34 feetto a dead 10ft ash 'tpae;

tDews S. 70 iZ° 3. 150.5E faet to a 15 Ann. Sugar tree; theaee. V. 15° 1.5° V. 106.$0 ftet u a

8 in. RaasdPraae krse; thazzce A. 230 58* B. 174.47 fseL to a XS ia. ftm tree; thence N. 7° 591

S. 148,99 feet to a 20 in. Dea4h trse's tto,oae N, 58° 549 Z. 48.28 faat to a stake; theoee 3, 83

54# S, IS78.36 feet to a atako in the road frota ebioh a tack in a E4 in, wild aherry tree bea3:a

8. e6' S6' U. 59,0 .faet and a tack 3.n e5 in. wild eherWy tree beersW. 470 18+ W. 68.6 feeh;U64

with aaid road N. 6" E51 'p. 142.45 feet to a stelw garam Wks.itsq, ataok in a 4 idx. 'xilEi o3arryr
tree baars ® . 240 581 W. 45.0 feet ead e teet In a 15 ixa. wlld ah¢rry tree beara k?.. 25° 57+

w. 47.0 feet; thenrre R. IS° 25+ V. 113.80 feet to a atahe in the road frcm ahiah a tack iia a
2E iae. Locust tree 'Isears X.48* 10' 3. W.I5 feet and a tack izt a 24 laa* Jack Oak tree bears N.

16° 58i E. S4.50 feet; theace ii. $I° C5' Z. 285.70 Seet to a stake ia. the roa;$ f.ro;e ftiott a

tac'k in a .$4 izz. Hickorg trap beara Pt., 41° 40W 3. 94." feet and a Sack in a 1C iu. Wslaaat

tree baara S. 14* 57* 1. 62.60 feetg thercce N. 600 079 2. 884.56 feet to a sta8e at the ftttks

of the x°oad, thence N. 4* 0,51 R. 260 .24 feet Lo aatane, ttreao+s R. 44" 86, W. 5E1.51 i'eet

to a post; thetnse S. 56° 53° W. 1M.00 i'eet; thezaes 3. 5E" 50* W. 18$9=5 fwt to as0one on

the West side ot the rrsa3; thence S, be° 50' R. 25443 feet to a ateke, tiaena34 Ra ao° q8° W.

33!} feet to the place of begLznStsg abA containing MO,10 sores, more or 7,eep, but aUh5act

to a11 legaZ k #chve;.s.

Strsveyed by Paul J. VcCullovth, Res. Surveyor #2515:

Be'Atsg the px:saiaes c$nveeyed to ':b.e North AWri.cee Cnal Corporetian bg Cii.ve HS:aes aas7 Rutu

gines, his wife, by warranty deoi dated Msy 23, 1942, erA reaurde8 in recOresof H'Sxriassu

coaunty, Ohio, Desd Book 110, p. 532,

8czbjeet to Vb.e reservation unto the Graotws in aai3 aarra^nty 4ee4, dateti liv3 E3, 1942 of

the 3we2l.ia8. house on arid gr?emisas and the saw timber on said premises with 3^ight to remove
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sa^,d daOlii.t^ 2tnase and ti.oa3^er et asY tS.^ bsttsre the sortgade on said prozr:^ises to sec.tre

^aterxeQ pa:^esXc s i a^ id in fall;

dises eub3eot to the reservstio33 ttntce ^Gkte uren^te^r.s in sald sarrerzty deed dated SSay 2$, ^,9+€2

at the use ar sa9.d prem,ise8 vAt1l tae mortgage on said premi.ses to secure defgrred, payaettts is

tni3.y gxii.d; p.,ovl,ded, tuurever, ihnt said Grautors aball psy as rental for said pmises tba

taxes ou said pwaises, tbot may beome a lien ttaerena: dslr4ng their use of said premises;

Also mbjaot to a r%ght of way for the oonatr"tios, of lineffi, pohes, and wares granted to

The GenKrs1 Distriot & sr3&.iAg Teiogropb; Gampaztg ot Peaecsyl aa aud

SugJaot to a right of wag to Ja3 pipe lines 'tor the txanaportation ar &ss aad to maieata3.n,
operate and remose the same , graitesi to The idatural Gas sy aY West Pirginia.

Ree3. EsC.at.e situated .in the 0octttty oP Harri.san, in the State ot Ohio end in the Taransh3,p

of Araher, nrzII bounded end desaribed as fsllcuss

TBAOT _ Being a gext of tbs BKxuth Ssst quarter of +SerrGicn 4, Tot:ssPSip 11, Rarp 5,

3tea.banvil.I.e l,snd Dastriet, begiaaiazg at a stesne at the NortH Sest marlsex of saY,d treet azzd saa

Nte East l ine pP said aeotion at a point uhYoh is 15 peroh.€ss Soath ert tbe Siortic $ast corner of t

South Zast quart,er thereof; thano South P. 3j4° U. 66,16 perteYaeB ta a post i:s the rpad, a bi.aok
walasaat ,24" North 7" West 84 links; thessOs L. ?4 S/do. W. 49.4 perr.hesg t3eA<e R. BEJ° Wtst. 86

perches, ttseffiee North 80*° West $3.84 parahee to a portion 3n the road; +ybenes North 59j' Vest

18 Pzrotaes ta a post itt the sASd; ffi1de,qee nmth 74}° Weat 163.72 perohas to s-gost in the rcxsd;

t3zenoe Snuth 800 Taat 11.4 pex'o#ss to a pcrst iu the road; tnensse South 66,.20 West 22pey»o'ges

to a post in the rQad, s'0i,eo79 sa1Aut 8" Mortit 346 East 74 l.irks; thence North 3® Rest 51.^.......-

parel;ea to a stoge; t9esyoe South 85 5j.l` Zast 163.5E perobas to the beg3saziag, apii'GaixaS.ng 5E

aeres, $ rgods and 22 paredaes.

d^4^i TRaG^ • 61.scs a pert or the ^$g $sart ^arter of s^e^ i,^s 4, ^ taip 11, Range ^
i

aforesaid Cnunty, ftate and Land DSstr7aL, begir3ziAS rio^ said traet a5s fts South Fe:st corner of

seid 4aerter seut3oaa; running ttaenog Noztta on the Sse`Cion lim 100 paratmes, more or less; tdence

Nea6 180 perohes, a1xre or :Laas•, to the Ust JA.rze of said tgarter Section; tbence Seuth on eaid.

quarter line 100 peroh.es,, rs,wx-e or lesa, to tla.a $o.^ weat osraer vi said Q,uar`tsr section; th,enes

dast 150 pexotsos, mre xor Iess, to the aection lEno and plaos of bea3.axxirg, containing 100 asres,

ztsre or lesa«

MLOSPr1NG AND .. TI43 therefrsm amut 10 sskes nol+l to Mea,dy Rl,],en ^rk tg deeQ of imys

FdAsley, dated Agri1 25, 1884 eW seaeordBd tn deed boxsk 35 at pages 274-b of the d'eed reoo.rda

®£ Uftrriaan County, Ohio, to which refs"mms ie: hexe me".

The sfomen,ttcy.aed 10 a€sxss wS.iaA is azoopted f"m the aec,sasd Trmat bereixi ia deearibefl as
i'o].lnss:

Being e psrt of the easC half oP aaot.im 4, Towilsbi3+ 11, Range 9a Steubenvill,e Land Dista3at:

RegimnimmR for the seme aat apoatrzt is, the roea3 994 feet Batath di' the North line OC ss£d section

amd 289.5 teet east of the aa3Y sestian line, shere eonj.r tree 15 lwhes is H, 23.8 Peet;

th.tcnse 6. 5 409. 55* 1, 575.5 Yeet LO a goi::t In the txenter dE the saaa$p thence S. 15' 021 S.

306,15 feet to a point in the cseater crY' zbe rmd, spbere a mhi'C+a cEk 1.6 $nehes ts Vaat 36.6S feet;

thence 3. S° B' W. vS7.8 fte'b tR a point 34 the center oi' the read; t3saaee S. 21` 23, W. 84Ei

feet to apoint In the center of tba rc+nd$ thanee S. d;#g® 83' W. 34aa3 feet to a goiat in the

center of the xc+atE end on the hali' aectt,on line; thacaua pa. 8' S. 11713 feet to a poisst in the

nsi.t seation lire and in the oeutar of the rqarl; tbanee S. 45'" ^'
r° A. 1?8.5 Yegt tn a point is:

the. oeatBS 9f the rosd; thanae 4, 15° &P' IC. 267 feet to tho placa of treginciAS., eontein,tn$ 9.12

acres, moze or les.s, 8did seccsmd traet surveyed Jtat3.e Z6, 184.2 T. A. Gordon, 1. 8, No. 219$,

T#IIR A}.so. v part af the North side of taae 4oux8h gast guarter at .0*tat£on 4, ToRasiigiy

Ranga r), begingimd ta; :Le same at the W¢rt'h Rast cortcer of said quarter seotion end themee
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6oath 16 peardzea to a post ; tYtame West 160 rzrebes to the op3oeite 14ne at aai.d, qn,astear to a

post; thette$ North on said line 1E psrebes to a poat; thence Beat on #be t9,ne eP ia3,d quexter

160 parches to tYaz pSaae ot beginnin& oontaining 15 acres, mmfie or less.

The Po2ageriaag three Tracts bein& the Ir emises c,anxeyefl to 'ihe t:orth Amerlaen Coai Corporaticn

by John C. drbaagh and eife, Clars ®iLYS Arbacgb, by warranty dsed datadduzae 16, 1942 and

reeorded S.n aeeordg of Sarriaon Gounty, OEiio, AeeB Book 111, p. 25.

Sub3eat to amortgege Deed dataak Tuly 2, 1942 to John 0. Woxley, Agent, 32ore The ftrth

Apariosn Coe.i Corporation, reessided itt mortgage zacsord<.s oi' .Herri^^ Countys Ohio, Yo3.ume dS,

p. g$4.

.Oftal Estate situsted in the Goti.esty asY Harrincn 3.tt the State of Oh2ra and iss the Tossnship

of grohw, and bounded and d.eseribed as ioldaws.

Apart of the West Pta2t' oY ge'ettSon No„ 54, in TotmebSp 10, in rioasge NG. 4, beginning at a

8tene at the c°eIIter nt said seetisaza, a white oak 20 inches South 87° Best 33 links a mtite oak

20 inuhes 8mh as° 5`est 20 iinlm; thence South de° West 62.8 perches to a post and corner to

laits rrnnad by the heSrs er gttto Baker, deo°d, thmoe .T"
soxth 88' West 158 parclses to apose a

white oak 28 ineUes Sa.iuth 5° lpaat 67* li.zs7cs; thenee ftrtn Zgp Ust 105..9 parek®e ts a post, a

sS.lYs oak 08 9.asdaas rCrtb,.3$" last !8 iints aWtzite oak 24 i.ncbga 3rat5, 5 514° Seab 9 linke;

tbezoe South 731 Ea8t 183 perah$s to trie beginning, ooztaixzing eig33tY -two 182} Sereg, be the

same atcre or ieas, being +ag prenisea eonve,}ed to'.L$ee 1%rth rican Gos1 Corporatitxia by Z.

Mitahe21 ThowV031, et sl$ b;r war2^auty deed dated kngust 6, 194E ar,d ivarded in records ot

Earxisoa e3OUty, Gklo, Daed. Boo& M. P. 1U. I*

Sga8pting snd: subjest to a reaerfttiou from the #k>regaiAg 2amds oYY a11 the oi.,1 and gee atthirta

affi underlying sni..d 1d'q4s, tngsther mith thte rig8et to reoove the saw, and all rights under a

le8se for oil and gas te^ The Jiss# Ohio Gaa Company, dated Sept. gt#. 1949: during the life of $ai

leaSe, It being expreaaiy Urd.erstood t5at when said lasee beeospsa null amd void all rights aY

Grsn#ors itt safl sarrgnty dee8, dated AugusS 5, 1949, to spid oS3 and gas or rental 4aall eaase

e3id detexmize in eaid ail and gaar, t<rgethor with :rigttts thereto s5aI1 vest !n GUY=e

Also subjeeL to a resamtion oY a:.l timber an said promi.sas and the 'Sarn located tyserftn., ali

all grovl.atg wari.spa„ together with tfie right to remove the sew. It 'Deing undsrsfi,oog that ouoh

resecvsti.om shall i,n no manner be pera3tted to interfere with avsy coal stripping aparatitaus or

otheS oca'1. mulzg Qperations ttet Grantee mag deeixe to Goesduat on said pxemises;

,&lso subject ta> a cmertaia right of way granted by T. L. TSompscsn to R"be Qes2tral Distriat aaA

Printing Compeuy, dated A-itwt 21, 1895, rtcorded in Lease liovk 4, p. 35.

Real Notate s3.ttzated in the Couaty z>Y tie:rr:;.son in the 3tat+e daY Qhio. and im the Towmship

oY lrtther, and bounded and deaer3bead as follows:

Y_Ua 'TRAg• A part of the laat belt of Seation Na. 3, in Tomwhip Rb. 11, in I4adge M. S.

Beg7GSaning at a post on t5e Aoat line o$' seid section and corzex to 3.ands Y rly osned by

?Aoses Devcreg thence borth 31 $es•G 96a#a pertshes to a irost; a x]xite aah EC ineh.es, gquth 24*'

Rest 71 $ias, tbazssa Nrrth. 87j^' Wsst 1'54.6 perches to aPast on the quarter line, a'ashite oek

ffi inches ror'ffi5 9J• Beat H$ lias; tY€erxee Sctzt6 24, west 94.72 perehes pqselaes to a post a

tsibkory d...' itioces 8aut5. 33i" Best 2a iinks; t2enee uoukh 66 3f4° East 10.55 perches to the

heginaia5g, contain9,zg 77 acres aad 21 perehes, eo.e or lerrs. .

S^C^IY ggArg. Beginzing at the Northeast corner of 34ot ion No. 5, Township No. 11, Unge

No. 5, in the 8tei2besvi11e l,mnd Distriat, and running t1te.exe We-qt on the 5ortit line oY said

Section 81 perehea to a pps'C; t&a¢rc8 Sonth 109.4 pere2es; thence Sest 81 perGhes to the cast

line nt ssir3 seettion; thenoe Ivartn on gaid line 109.4 parshes to the place of De:ginnim,

ccntsin3ng 55 acres, 1 rood aad 20 perrtlse, auore or less.
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TAB.,t Eeirg a part of the East hal- 8` at Sect$,oa 110. :6s Township 11, Raage 5, in the

Steubenvi.ll,e Land Distriet, baginning at a post on t" sast lixe of seid aeeticap snd, cssrror to

Robert ftiley; theztce atsuth 9° West 9?.52 perches to a post, an ash 20 inches Smth 84}+ East

71 li?ks; thence Norta 8W West 32 perches to a past in tIle road a black wslaasaw 10 inehea rorth

1.W WaUt 122 13tks; lbence Marth l21 3ast 71 per®hes in the center aS the road; thenee North

at° E®sL 7 perches in the center oP the raa+i, tience North ?*° Zaat E8.5 perches in the vftter

of the zoed; thevice Nrsr* 11 3f4" East 20 lserohes Su the eelat`er ot ttas road; thence ^orth li°

Best 18.8 pere'#aeo to a poat In t3e center of the raad, ethite oak. 40 3wAes nortR P?,Jg z8'gb sb

lin7es> th:enae z-outla 86 3/4° Sast 94.64 .perehas to the begSam3..ug, containing 13 acres, 2 i®oda

and 93 perches. .

MIIB,7'.c^ TRACP: 8 pe.r`C of the Nor'Chweat quarter as# Seeticn 33 aa:d a part of the t3onthwest

'Zuertar of Section 34, in toanahip 10, .haage 4. Beginning at a„poa; on the west line of Sevti.on

Z4, aad ca ner to lands oY 2. ts. asee$e, a ahite oak 28 inetes 4uth 6" 'gest 5"11 l.inks, thence

South 2 d/4° "st E80.8 perches to a post, tAeace South 86j" last 67.34 garohes to a post a

hickorv 10 letcia.es tdorSh 21^ West 21 linkG .Yaak 10 7..ntahes North Afij• °peat 1$ links; tatmCa bor$$

2 S}9:' Ta5t 200.8 perches awh3.te ssnk IS inches mrth, 5BO ftsG 1S Iinksb tbauce :tiartXa W" wSst

5-7.34 perches to the. bsgi.nuatng, sxantaiaatttg 110 aoras, be the eame more or lssss..

the foragoirb- Puvr traats bei,ng the prmises u®zsreyad to The aaorth sm.eri+cna Cael Corporation

by Chas. r. Thmasan an,# aeenie '1'hempson, h.usband and wife, by warranty dftd dated august 18,

1942 aafl recosded in reao.rds of Yietrisom County, iah.io, 71aed ttooic: 111, p. 1g4.

Subjeet to a4wrtgsge i9eed dated kng.tet 19, 1942, to G. F. Tkonsna nnd Jenzaf.e ihoapsott tanam

The k8arth .nmer1¢aa Goal Corporation, reeorded. itt mort,gage radcrd8 of b8rrion. 6szua$9: Ohio,

4oluma d4, p. $6.

290e;ati9ag and autsleat to a resereetl.caa txm t&s foregping lacd,s of s'I.1 the oil 844 gaa ritkein

024 undfirIyirg ss3,d 7.e.nds, together -vith the r$ght to ratsaae the aame, and all rights ttnder a

1e"s ior oil azd gas V0 2h+P Be.st ttttio Uae Gcmpang, dated bept. 22, 190, drrizg the life of aeA.d.

l.aase. tt being eapressly unetesstood thet whffin•, said lease kacnmeffi null and vo&l all tig.b.ts 41`

Grentsrs in said warranty dsed d.ated Augost 19, 1942, to said o3l and gas or natal a"aa3,7.. ,esase

and determine and said oil ead gas, toothar aith righ.ts theraL&, s'ha.t1 vest in tiB"Tn,

A].sc sxtiv4.eat to a resersat3.era of a17, ti.ater on sai& premiseo anst aU buildings loo.nt,ai thereon,

tagethe;c aittr. the «ig'it ta remove tht, saas.. St being urderst<sofl that snch reservation shel2 §a

eur manner be pcrm",.tted. tur Yastertere with ar,g coal atripp3ng operations or Qthar aool mintng

opera$icns that e.'SAerE$ me9 deaize to eondu&t on said premises.

11ao aubject to rights oP way Yes te5,ept€oee end alaetriQ lines.

Also sa?jact tc sfsrm lease a8rfemsst with 4has. H. "an mhieh expires epril 1, 1943,

ard this daad i.s mede aabjftt to seme, mi.tla right 14o harveat and. rexove wrheat asweA in leail.

Of 1942.

9. FtaalEstste aituated im the c:ouaicy of iharri.soo in ttae Aste o£ Sshio e,ad in the waensh3.p of

Archez, hnd 'houn6ai an,4 doscri#od as farllowsa

, M 8 p® rt cf tke Nor ith half oX' '..actdon turee (5), asd _ a par v of the doutii ha3.Y

of k3eetie.a, fea+ar (4) in Rcansu5.p 75S,even (11), in Range give {d}, bagannin8 at a post oas the

^st line of the NorthWeat qvartel° aS 5ect3on three ead corner to lasds of ^^sraue1 Id,Dlls.ndl (1896)

e ah3.te cak 25'T S. 71° W. 2? 13.ai.s; thence S. 1 3j40 N, SG perches;, t'henee S.B7' B. 36 perahe&p.

®wi-ita oak 3a* S. 33 3/44 T. 42 lialks and another White Oak 160 a. 471 S. 63 lttt&sa thence N.

i 58..35 perc$.esx thgaca North 901° W, ..5.8S psrchas; theata l:oath 1'd/41 B. 14 perehesr,

tYa:noe R. 80* V. 40.28 perches to Black Walnut *J'", thexice N. 89° E. 24..7 perches; thence 2bcatli

L8e S. 17.663 perchea; theace R. 3j21 B, a.'72 perohea; t&.ence P. a, 3/4' W. 14.8 pereftes a
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cheetzmzt 15" S. 15 0f40 'h4 a 31as; tba&kCe ^e 91" parehee. a xhite oIOLIC 16° S. 14g

8a 1€3. L3nks; therAe S. 1a/4" W. 54 pgxelcs, a shite aak 50" N. 63° W. I1i linke; thence 5.

18• 1. M perchas to a pasta theace S. 13*" W. W.Y6 perab*;v; thenae a. zo° w. 12.36 pe,:rhes;

Lhenca S. 879 1, 125 porcheg to the be$innia^, eont8lniag 19 aeree, mere ar lese>

MCOM . _ p A part syfthe rdrth Zast quarter u:' SeaAiaaa three ;3), in Illcmanship elerea

(11), Aaxce tiuO {5}* 'begSbnIng at a Itme strrzte a8 the qassater corner betwean. Sactiana three

end Paa:r ; tb.ftca &. 86* E. 85.^ pereheao a white affik atump 20 a. 40*' W. 42 links; thena.e

a. Sj" W. 4P.28 gerahes; ^."hacce IT.790'N. 56.4 pera.les to a-2ost ca: the sge€es'ter aeatlkss line;

th€nee N, 31 B. g7.6 ravohea to the te;g9.tamtng, oont-aj,nins eight (0) aoree, three (3) ron8e and

thasty-three (35) garahee,, mnra or ises.

T'H]&D ^AL-m7 A gart qi the Mx*th 'fest quarter of Sact,fozt three {0, in Taamsbip eieven (11)

in Ra^ge five (5), beginning e't s 3,Sme etzrne at the quarter pmt baCweer- 3eotions three aad.

tatz8z'? tbanoe 3. $*" W. 0«6 pexttboo; thence 3. 78*® W. 40.68 parehes to a bieek walnnt 15^ na

diameterg VJxe1aae N. S96 B. 1E.8+3 pexahee in the rcyect; thenee S. 85° B. 26,68 pera@tes to the

begizsa.#ng, eautal.tsS.tsg four (#) snres, tw (2) rancie and atne (9) pexches, .ms>re ar 3a sa,

The foregoing theee treotn tieUg tbe premlsen oarrrege3 to TFe Nssrth AmerSasan. Oosl

Curwrat.ian by Fftnk .sion ary and Dara Hexdersoaa Ma , hraato^ and wife, by we:rvaaa.tg

4es3. d6ted .7c3.y' 8, 154JS *xd roearded In recnlds of lftrr,isa.a Couszty, CthSa, Deed Book 110, ^.

629.

S.t@jemt to a mertgage dead dated 2•ss].v 2, 1942 to Stenk Btpsafgowrg mA Dor^d Renda3,rscaz: hiantgomm

Sao.a, The Iaarb'h .6marl,caa, &pa3. Csu,gKmratisas, raessr3ed Iat siort8ege reasnrdn of Ila.rcisan Ce-p:z6y, Ohin

63,

Sinsptlae and nubject to s.rener"tdoax frtar the lbregreing lan" of ell the oil and ps rithip

and under said 1anCa, tasgether with. the rigtt ty z°amve esme, aa$ all rights under a certain

lesee Sttr oil and oe to ahe Baet Ohia Ges izmp»ugo dsted Sept. W, "1940, &axi.ng the life of sa

ieove, it being ua6.arst6od ttat when aatd 1.ease becamee null m6 vcrid a1l rlgttn ax Ganntare

In said irarrenty dea6 dated ZaaTy 6, 1943 to said nS,1, and pa esr ran,tal an aooauat of asme

e44 deterge9,ne..

Aleo eui>jeat to a cortmizt r3ght of mey grmtod to i9entrei Distr3ct Tiiaghem Cc+Meny April

9, 1915, reoor6ed in Leans Sook 18, y. 231, SsvzSsnn Gauqty, ®hie reeoads, and

3sb,liopt to a certalxt r9gPSt oP srey Vsztted to T" Ce,ztxal Diatrict and Pr;,uttng Yel,egreph

Compa2ty 4ated, A-ctg:ant 5, 184, rewxde6 in lqrase so,yt 4, P. Sa1, Harrfeo2s GouACy, Ohio xerarfle,

8L Raal Eetate e5:.tuate3 in the County of Harrfsoaa in the btate of Ohio and 1n tELe TQwgsgi>,

of Rutp,teg, and tou.n6ed and deso,rLbed e8 follows:

Being o, part of Oectinn. 18, Tcmuship 11, AaAp 5, R€tm].ey 'L•aswnshfp, serrisoix eonaty, Ohio, eVA

the part here3tt d$searibed being lcfoster2 on and botseeii fte.tc Aotxte 03:51 eiod the risht-eff-msy

of Fezutsg7,venia RaS]x2y eyA Tdamdecl and deecriYred as fpllnra:

Staxiciog far the nnte at Ue otona ata.3,a3a merta the 4outltsees•B ecrrner of E&ation 18, and runni"

tha9spe Wtirkh 84'a a1° Zaat 1806,0 feet to an 5.mn pin on the nori2s a29.e taf Hatte #182 which

is t2o pl,aoe ctf bqg9,n;esi,ng;. thence 4auth 63° E6° Best 288,3 rftt to a poin2 muth of ruai which

point is alera on the ,yttuttr. liraa of SeatS.crrs 18; tben.ce with the a"tlon line South 88° Frb' Best

1508.6 #eet " 6 post on the artxth aide o3" the rcaso thgnt5e Xroth V 15I Ber>'t 71.2 feet to a

point on the Penssy]vania Rsi3rte6 riebG«er-yaag; thence Sexth Ss° 50° Vsst 360 feet to.- e point

Qn PenszayI^sen.ie Re9^;3.ruad r3ght-of-VaY; VaOasce NartIl 63° 40' Aes^ SOZ44 fset tp apof.nt on the

Esnnsylvauia Aa31iti3ed sight-af-way', thteme North 57° 45" vsst Z4Cf.4 faeti to a po3nt of

Peazrwvlvctn.ia i?ei3,road rIgkst-aC°Way.t thence. Sasrth 61¢ 23, West 549.5 Seet to spo.et on

a'eua07lveaia $elS.feBed right-4t-wsy, 4heb.te aeautris M4 154 '6est S46.d7 ^ee^ to ^ ^s$; ^hanae
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South'!3® 85° TesL 2U'7;^ Peet to a stake; ;he.^e South 85° 50f West 328.5 feet to the place of

be^ rnling, a^ qke ini^ag 1'R..55 aereat mare or le ss, but ax^ ^as^t to all legal ht.khaa'Ss, be3^ the

pse^.^s aosxveyefl to The Alcxth Amas fesa d^pal Gaapoxatla^a by J. Lee ^.kssell and g3^ta ^ese31^,

tkts xife, by warranty daed datet^ ^r^ar 9, 7:941 and reoor£18d in reaxards of 8s,s^-rlson county^,

Qkc€o, Dead Book ],I.o, p. 24. e

tb,e`ahovo xarvay and desori.pt ion ;asda by H. g. Ws3:keal, Rogiaterad 5uraepor No. 2509a

It is understood and. s$reed 'by GRAMM Chet no gab g%Ye ex0esding five (g) feet in height a$ta3.7.

'ae msintained on the above describec3 praa„f.ses.

I€eal %state sZtuatad in txue CoEtuty of iisrriso¢ in the State of Ohio en€1 in the 1"ovathip

tiP RamSsy, and boun3ed sttd described as fo1l,ows:

i3aiM s part of the North halr of the Sautaweat qasrtes of +3eotkorr 56, fiomnship 10, Range 4

of the 3taeffaeAv111,s Laz4 District aasl by me$ea asa bounds described es Y'ollaaa,. Lm-vit:

'8egsaaaing at a stow on the #ortbeeat aarcer ot ssid, Quastsr seatioaz, a plum ttae 8' 5.. 690 E.

9.YiAks; a ari.lii ober.ry 12" N. 9,5° W. 8u3 links; thenae South B' tlest 77.84 perOdae to a stone

ÎII corner on the oenter on the Naat liM of said Quart$r seetioc, a eh€te oalz 140 S. 80° B. 19 ^f[

iiaSca; tDenoe F.87"` 25* R. 159 perczes to a etoxe, theace Forbh.5° last 48.54 pera8" to spo,at

and Southwest sorwr to a 5 acrre 1ot of land oaffieet by Jotfn Artssugh; tize:tee BoUth 89.850 Sset x°Y,S

Yez°Ohea to YattII 8rhaugx's a-autheast corner; theme North 5' h'aet 29.5 perohes to Sahn Arbavg8t'S

ifortheest carzier, tSeude South 89.25' Us8 151.7 perales to tbe placs Or begsanizg, oontaimmiag

seventy two e:r.res $92) one (1) road sad sisteen ( 16) perch,es, mo.ra or 2.ess, lseing ths pren.i"s

e<+ravaped to The t3ar9;h Amwr.laar, Coo1, geprporat€on. by FBonal.d 1a, L ig^tt and 3ather J. Liggett,

h^.abaa^{ and wife, by mazrant^y deed dated ^rah. 16, 1^ aazal racsordetl, in rer^s of HarrSson

Gosa:at9s Ohifl, 3oad Boolz 110, p. 514,

ftbjeot ta Lhe r2Stt to mins anfl rmceve all the Pi,.ttsbnrgtn or No. 8 *rain af eosl ettusted,

upan said real estate • and other right a granted in Oonnoet3on xith the mining and removal ot

eeifl caa&, aLl cP which ecere granted to HaRarEsill Ccal Company by The :g`r,rth 6merican Cass1.

t3crprsrstioxt pursuent to an zx+;h 44n dated wey 2t?, 1942.

0° Reai Istat8 aLtvated In the covrrby ot Harxiaon in the Utate of Oh#o arsd In the ioau^hin ttt

af gmleq, and boumtted and desmribed as fsrllones:

Se.9ag s peRt aP the 5outheast qtza7xtez oY z"ieot3an ZB, Powxistaip 10, $gW 4, beginning a.t a atonst

at the Northeast aoxnew of said. *ju*rter aeotianp theraoe Mrth 87° West 15e pe rohas to a atoae, tr

a p1•ue irae 6" Boszth 6,2° ]Sast p iinks, a wild taharry-trenPlB* Mxth 9.„8° W. 203 links; s

&nth E,5° West 99.$4 perches to a atona; thencpe gouth. 87' Psaot 158 perotss to a stone, a white

Oak 88" North W West 63 3.in;.a•, a h9,elcor;v tree 10° SoutB 27°.5® We$t 16.5 links; thence NOpih

8.5' past ?7 perahes to the place oP kraga.pnir,g, ooatminixg seTenuy-siz and ane-ha'1f (76*) aores,

wre ^or less, beS:ztg the praes.lses cozcveysd to The Aorth .&merlosn Cos1 Corporat?on by..F.azei D.

Briokuzr ea?ai 0sotge G, iriekmex by xsrrazztg deeddatar€ Varch 28, 8zafl April 6, 1948 anal reoeced.ed

im harrtsotz Gouat,v, Chio, Dse4 Book 110, p.: 4218..

Subject to t8te rig}at to v+1ne and rexove all the Pittsburgh or :o. 8 ua€n of oosl situated upctl

said reel estate and other righta gPasated in eonneatYon with the m3.sing and rftova i of said.

oas^., all of wteich aexs grauteci to Tiavertsill Gos:i Coswpa,0y by fihe Nath, ;,mer:iceas 00s1 Uorporatgaa EEE
#

pursusnt to arz Exokbuge sgreemnt dated Yisy 20, 1s".

Said paraels of land +9 anet 24 als being^ sub5ecfs te ars Agrement of sals, dated 'aar'saA 19,

1942, between ihe YFartL Aaeriftn Coar1 f:orpoastion eu.fl Donald B. 1,SWeti.

$o hsva and to ho3fl the Prea3,asn ai#resaid, with the appurtsnanoes %hereunto

belor,*,ing, to tho said GRs3JMIM, a.ts sucxeascrrs and gss€gns.

IN WE21$ss -AmH,t1F, asS,ei GorporatioB sets its harA amd coiporete seal, by

Larson, tts Fresides.t en.d. G. A.T:-opgean,
Its Assistant Ssesretiery th€,s SU:h daq oi

.____w. .,. __.._m _. . ,:. .._. . _ _. ..... _.._._. ^
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Taztuasg, A. D.1943.

8igea8 in the pitsenme of

gd F. Roftnpe

mm :&C'An COAL G 3'PIOI"i

By 94C .^on Presiflaat

G. A. V;Ztt n lca8t, 6easlr.

STATg (M OHIa, CqYAM€'.A C M , as.

BWOU TR, a 17ot$ry Public In end £mmr aai9 Con;rttq, pBr80aall7 aypeared the aDose r,sc94

The ftrth Asaeriesn Cctal Corporetion by Q. C. Zarsoax, its Pxeaide7:tt ana G. A. Troppmaic, its

Lsst, &acsrstary who aaYm+iwlesFge that thep did sigt the foregqing in.strumexet aaasi that the same is

t"ts frae sot and deed oY .aaiel Curporatiaxi snd the f"e act 9)2i dead of eaeia of them parsrfnal3g

and as auob. cs:£ieera.

Ifi RZMIMCRY WME07, I hase taerauato set aay band a.n4 offiosfa3 seal at CSe.Yeleud„ tBs,is 30th

3sy of Sarccaary, 1943.

Paa3, .A. Usber, bat:ary psabZ"fe.
^Y ec^lasa.an ezpisees reb, ^, 194^

^^ 6D ^F g Rec 8t^na etSe^{bed^4^. ^̂a ^̂  ^ tkt
SI".g 07 Q81fs, 6;3RI'3g Gounryms. 4
Trarsterred ^r^ 2, 1945 MR #
;RtceiVefl foor Sesorfl an USx,offi s, 1943 at 4ai,5 P. U.
3'iecorBed. Itich fai 1943
Tes 47.00Aid.

^?^%ySe'•`:.

.. . $. £2SWART, RecoP(]"HT

ry ^3'II^J- ...__- .`.._- - _.......,.,.........__.___......

Rra.nk S. Culbertson, et al ^o "breg Carter et ux

MW ALL MEg HYTkMEffi M 6r 'P"ha:t Inzak a. Culbe9etaoz€, i12i,s g. Cu13ertsoa, guaband ,snd xi,to

ani Jbra Edith Gaataa Cy,ingen: #aidawj pf' the V3nsge p4 renG, ooztnty of Fortsge aia4 staf:a of

aitis+fi Sira,a'bora, i.n acfnsidesatio.aa oi Mhe gum of TV0 42.003 Ddllnre 3a4 t%tber vslvabie cone9.deaa4

^v us paid by &ubreg Car r attd 'setty Carter hslaband and wife of be 'I'o R<ri' Ithee4, Caaas

sf Sar,rYst>a "d &tste of Q , Cresiteeg, the receipt abaraoY` 1 Ioare'I7 ao^nowBedge4, do

zekeby QRdM, BARGfilN, SgLI, COMY to the Sai,d Grantees $t heirs and aaaigw i"nrerer, the

61lowing RUL MA3M situated xn e County of Hqerrisan the Otate of Cbio, snet ixi the

'oMahiu rxC' Athens anrl baunded azuP aibed as .Follosss

Ea.ing a part O*' the Souta"at g.uerter f Sectiom ^ Taenehip 9 and Reno 4 of The

CeubeaviYle l,and Distriat.

$egianing fqr the some at a stake ia the Tlea^L 1 a sa3,d, eeetir,n 405 ,fest North of the stcst:a

it ths Souttwest caras r at said sectlonS •the st e mi.txmase4 6y a.a€, eLm 16 inches In dfaxeter>

aiah is 8. W 45, W. 5feet, thence N. &' ' S, 364 eat to a s'tome at the aorner af

dward."8 lend.; tffime S. 51" 38t B. 686 fee to a sg3ke in a center of the roaQ, where a

9tiat Is itwk€ea is a, b8J° W. 91 feet; t ce S. SA° 02* 1. 34 fQet e7.ssng tk3e 4enter of the

na4 xlxere a tenas poaC esn the gest side t the road in 13,5 Peet stant; thence 8, 86° 45*

. 904;5 •&eeE to t"as^ pisoe of beginnisontawng 5.51 e¢xas reore o iem

k- TaN ZI3 IMMYA7,'IqN: 411 the PiSs3surgb cr No. 8 coal underlying t above tYeaeribed

raot ls excepted and reserved trsget er with Vae raimizg ru2ttm as sat tor, n tlae fEeeB of tae

csnYars to the BiYAimnous .Lnvest sat ^ca^nagi^, atta refereuae ts herebp m4e to the aecord raP' the

^rrs es found i.n vtsl. 93, page 54'i af tke• reed R.eenrda ar 3iarrisssa Coamty, Ub.ie,

As $part of the edna3.$ex9^ion in this cnuveysnc$ the GraAt$ea agree to build snd keep

i repaii° s ^Wod and suf'f'iaiezt f'euee vxt the Boutheast liz;a of the premirsee herein ao&ve"A, qnd.

no tiFee shaLl tiae Craaitiore/partieipa:te In the cost of the s .

fihe above described tract is a part of tae sasse ler;d as es..nve5ed to gcva Eii.tht3sston, by aieed

s*adarded in Vol. 91; page 524 of the Deed Beemds of 3arrIzon Coaza.ty, Uhio. "
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^ #V1381 W#MM DXM. ^._.. __. Trm

^he PcsYaa4^en 7^ia•iisz^ Ca^an^ To ^larsnoe 8z .aneQ ^ei3.e Sedaria.

XRtW ALL MW n TMMT Pfi^SMM; MM TMzRZ POIkEATAR U?KNG COPdPAClYy1R800 shalxer i'oa.lavard,01ovelaz

^^? a^^ia:^is&• 4^^ OF^2n ,csmns^d^st^cs^° ot the sasmc,m Tsn 3o11ars 010.00 aad oGbe^r vatzala7.e coh.

xidez^tSan tn it paid by

G•.UMCE SWORZ3 aad AM BMLI &=MTesetC,9h#.nyti,e ORBhP1''Ee$at? o rocelpG wheY*e+si' i.s hersbq

90knosrle4;ged,dqqg bare'by SaMT;iSARGAIN,SECL AND GQNVEst }6 the sa3.d. 0PAMPMetheir beirs and aaais

fareuar,tbe fo'Liowing 13Bal;, Mdt'PU si,tasated #n the Cesuntg of &3e.rziscq,iq vte State or Obta,aad ir,

the TOanabi8 Qf .ircti#,2qraiash1p 11,Rauge 5, and bounded alad deaerl'oed as fo114xs;

Be9,rF a icr^t ef Lt* Vsrtkoset qvorter of Sect9,m 4,Tasnahip €3,sRaela 5,afraresa.id acuntysstata

arml 7Asxd LrAstriaL,baginn3.smg ftar tivi sme at ii:e scutaesxt covner of se3,8 qewter seetiga; ruon-

Strd' V;eaice ncrth on the sect3on 3i.na 100,0 pezc3ies;mxere or 1ess; iraaaa+se West 180.0 percbes,mssre

or lsss,to tbe wast line of eka3egqvartie.r sactidn;f,bence South esn sa.id quarter line 100.0 par=

ebss sxare rr kSS,to t§ae Scuttaweat c<srner of ssid quar t.er seatitsia3't•"=ertce East 1130.0 :parrksea,m°e

or laes,to the wCtisaa line stafl place of be^itt^siaa^„aee9ks1tt9^ 100.6 eores,s:are or less,

ftceptikg and ressrv7:ag thffirafrvm a'ban'C 10.0 owea scrld to gs,bdy E31en ffawk,krg deed of gs.ties kraQs

dated April 25,y1884 aad reac+rdcd, in Yalume WRpwe MwBs.ra*'3aaca Oauretr Recard of i3$e+3s,t,i eh1OU

rafarance is £ere aade,

The a£ak^antiaras@ 30,0 a.res 'sRaiash is exaze;?tcd, berain 3.a desari'taed 4ia follwas:

Beiag a part of the 4st Psa.'!f saP 1#ect.i,on 4yToensh9,p 11*Ran,a SaSteuDe^Awf,l'le Lmd Dis'tr3.tztx8egi3tyti

f'tsr the aase at a ptinb In the rws-d 990.0 feet South of the Nortb 33u® of said S"tian and EE7.5

feet eaet of the wf" serstiozt line,wtteras a 18" s^ga.r trea beers west 93.6 Seattheszce soaish 5° 55

Wmat Z75.8 $'0et; to appiyat i9t the csnbar o1' the rrrm.dytheixta South 130 o24 kAst 306„6 feeC:to a

poir.t ica the aeater of the rcad,relxere a. 3,6* vCatte aak beats rasC 18.d6 °pett3^astaee Sauth 89 Ce!

3issC Z37^d feet taL a Yloixat 1n the aetltea° of tkze rdasi;b3aeraca s<3utu 210 w west 390.0 Seek to a

pblr.t ian the ceitser'• of the ro,ad;tkaawe do^*h dQ° 231 W,sst 348.3 fea't to a puiret S.n the carter a.f`

the rna.d aand on the U#If "etiM 1LtsSt's.e1ca mrGta Fa* 00 1 -Fait'19?83>{> fest #o a point on the half

seetiun 3,ine atzS In the eelater sat' tho x°oad; #tence dnuth 4-S° $9+ ftst 1'M.6 feet to a p©iat jr the

center cf tze`r,o.sdStheaa*e Soa"xh Aa 421 Nast 267.0 fevt"to the place O8' beg3.zaiing,can'kaisdsng 9.79

aaa^es,ssore or 2eas,'iea.ving S0,e1 aarea atoE to be aox8voye$ bg t,?se afflrementigmd tracrt.Ss.id part

af tract atrvmT$fl SMe 24„1942 by J,A.Prordctl,,L.3:.1rt.218E.Said pY^omtses etre subjesb try.a1I legal

gts aaye»

Beissr*, ps.rt ef ttg sasse premisea conve yeB to 1he Prwba.han N'fYting Gompany by Tbs t8ti+tda ^resrS^ri Cne`

tor3srscatiaru by deed dated Ta.auary 30,1£343 arrdi reaorted i98 V'a^cmae WP'i"age b4a4arrlarm Cpnnil IIeco

of Aaeds.

MMIKO SND3 R^^M from the da ove-desar3,3teE1 p&,•esiees all. Etse Pittabtsrgt 14.8 Ceig^3t$ veizx of

caa1 remaibks.g on satd prem.iss s,and all ve3,ns of coal bc1cw tbA PRtbs4aurgb or 1o.0tght orsal and

a17, atl'LMs cr pGber avinera`1.s an9 2and^ at such po3p.tx asad in auth manner as tmy "be proper and

necessary fpc V,e purpose of dialtg,nainicn,g, draiaalr.&ventilnticcg ard oarrylug away said coa2,si1

Ea.s^asd other miner.a.7,s,hwsby wAlsing a'k;t surtacs daaare•s,sa,r dwaagee o" any a€ast arising ttaererr

Or throu*' the removal esP all a4' seid coa2,cii,^as or othw minarals,tcsgath$r twS.th the privileges

of Tinint arA raMOV9,ts,a thrn0gk€ and mder sa.id dsaaribed premises other otgl.oi„,gas sn, bbiaer mir.e

ls belrang;i^g tos aid Gratttor esr wbiraia mr hec^eafter, be acquired by said, tBrantorsAay ai:r4'rtce re;;̂^

Ru.ired Pqr the taitaiiig and aamova1 of Qaal,oil,ps or m'th.er wlns'rals easy be aaaqu3.red by the ore.ntar

, i'Ge snecesacors and sss3.gns itz a caata.tiguoz.s parcel tscntain$,ng qob taore tbes; 10% of the total acres

wi thir M 7ears ir-umttae date taa.reof.T4s sucka 04e0 the purckZS.se larics shall be $10400 :pVr scrs

plus the fatr 4srkst va'iue of amg improvements tttazecn asut ageirot such PeTmtit the Oner eh;a°L'1

de13'eer to the Grazatnr, its suacessors or aas3.rtts' awarranty deed in tee i'or the sane,

Date 2--..

I,?'mx7'9:.Hr^r, a$^Ht^Syarti^iB^^ds
^a^crd ^
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_ ► ^'_i^n^a;^_^
^C^I''P?..f^ A`^ iiL^S.^iY'I2?^ al. ri _hty f r.av o?^ eaae3nenta heretoiore granted Cor ele.et„_ie prrrer

Iines,te3ephons I.tnes and patlic ruads, or ather utilities,

?'o RAVE A:'D 'PE± ?1[tM s$id premisea,rriuh sl1 the p, iuSleges and ap;;urtenances tFeroirto b2o.;ring

tco t'te said (;ii5h'TFES,their hef,ra atid assipns forever. And tr, eaid CR;i'rTt3R,m, Pt7.917,ATAN LSIN't:dG

C.^"Pk`fY, "ar itsel£ and its smn°ssars andsasi.rns,doRs heretrg povehetst :rith the sair3 G&
. JiNTT,Es,

t"tteir hekrs and o.ssigns, thst it is lami)llLa ssiaed of th,e premises sfcresaid; thf,t the said pse

1id5e5&re free and clear ,ff'm a?1 inCUC1hY^.E!iYo£t3 ;ShatsmveS' aYktltbAt it will f[ireTnz sYgrrB^t and.

cei'®nd the szeie,ra£chthe app,trtersnoes,unta the said 1;;IAN7TFS,their hctrs erd. $ssi^t?s,a^-sidat..

te.e 7.a,aFu1 c1aiTas oiaI7, persona rhmnsoever. . . .

CCS 'r.'r?2E$S 'V'{Fs?x;CF,tl:e sa:d GRAk7ii1F,,THER' PCtSRATf,.ti "3*It:G C^ nkPrT,Yas Caftaed its eorpnrstte nane tr

be suhacribed by i:s Preaident and gecretar; duly autn^riaed In tht yrettdsas,tt; s 29th dtg ({'

^UCtooer,:93E.

$2G2?^ A2'Pi AGn?,C+N7,P:LGsr'il 7P? 'th: r`t'.t^S^?7^E '?w ,Ir' ^^ T:^:FC^:iATA2I '!SY7."G C[ dP4:TV )

LatAi s ltrtrakTrr. ^
. ^0. S IlrG<SettasLdt Frsaiuent W.XsT.

viciet sterii, Y ^!a ter ISSnh, ae-zet^,1^;. .

x'orm approved lc5-^r.1955 G.T.
!f' ^ )Descrint4rrp A; Pxt)vad 10-21-N3 K.L.W.

S9'tf"'S CF GPJO,:;CC-;'Iy 0F CSr"'_'A14(1Gk,:;a's

13efare me, aNittary pabYic,iti sr_dfor aa5d^ount^opersonali^ stpenredP.enrp ;.^e midt,^Bresiienc^

ar.d 'NaZter K,?`erttsott,SscretarP,a Tne "u-e atekt'TiirSnr Cmpen?,tha coniorytion Whieh executed tbx

ioregoira instrtment,r)ho aCkndn2edEed thattre segL7. aT^ixsd to 4aiiq i.netrumeht is thtr cnrrora`e

seal of saic oerFaration; they did ai;;n and seal aaic7 inszrvaentas such Fresident and 3eereter,

in behaip cP seRd s.,ri:.o-,tion and YT s,thoritp aP ILs Board pfDireatorsh andt.},,at snid instru-^

J"tcatt is tfaeir .tree sctanddeed, i,ndivteva'L7.y and as es-xc}z 'rreslilenE enzd Sec.retazy and tJ e tx^eei

onrporite aeE and deed of saic' m'ne F rn hatatt B'. W -^,a Ctarcpar.g. Si 3711tTEBS haVe herauntt

3s1^bscrfbed mFnaffieaed afPixed ray ofilcial aeal, at G1^ueYeni^ nio, ia 29th day cf 0 etaher,l95a,

violct Stark,?9o q. I^lic, ^^1R f^^.^
Gounai, as1 oreFzpi re s Fet-,ru,ar;- 20,398Q.

This instrtr4oY ;ras ;ra.crred t,y Cartar 'ihornDurz.

$1.1©II.S,^a^ sta. ttacierianM catiCdize^k,
`ti^ ^S'i',tti£ I#TC,'sA3^.. CCU 'P,59i . . . , `
Tramferrec7 1'n^r,8,1858TF. ^7li^fif^,f
??eceived 3,cv.:^,19be t 10-MM,^t.

Recorded `cv.10,i95? Fee:;v2*H5 t.a.id,. GF.ACZ RUCK5'1'rHL,Ileearder.

aARftA'tI'Y D B' ml - - - - - - ' - - - - - -

AiieliaG.Farcel7,et v2r. To Fmrtrara ean
P ulapns$.U,^,Ptrichsvil^e,Ct3n. )

Tf'tQ%^ AI:I, 'sEN 57T."7Z& FRESBf7PS: 'PH1cT,Aa'A1ia G,Paros?.lse rrect 25ame is 6ertrudc Alice T'are4
nd hcrlrasteni3,Roy rcaI7. Aro it a2str kno'ar: as _.vv ^:.^ex e1l,ttrc rrantws,^`or t%ae ea^sirara€,ic

of7,ne doi1a^ and ot!?zrP val,ab'^e conai3erat/

"s

°t-segvor7 td tiiFir f'uI1 satisfattion c^.

^r1?gra Jean Poul9on,umGr^r,tt:e>do ^IttR,Afi ca. TN,PELI AIr^ ^1'Vl Y' unto the 5aid

thc aai69rart6e, r^r lieirs and zssS6nsr^ efoi,lo^ -e das^ribo" ^ emises,situsted inthe Toe ^f

LLirheearoe osiYy of rarrisor,end 8tate ef rk

zeing 'ou Uq,g,in Cra^,blet'slsddition to t.ef.'osn n ^pFecaroe;Cb2o,tPr4cx^ cza^va^ti+^e,Velr^ 3.7.Fi;

PSqe $fi;R^?^i4dh Goun^ $eed Recrnds.)

ibe thasas+e more cr i^ss,bu+ svbject ta,^^l.ePal h^

T^ siA`'Ti t,P() Sri ^;,^,D t%^:e, a'^ort^..r:rxnte

t.he saic .^.raet5we ker he^rs and assi

ru.de a73ge Faree:l,srsd ber hQ„^S d

,do for tte;cyelvss a^d

^ elr, arid a s.iP,ns, Gktat

aYto^ae desoribad Preraise

d 7d bergai.n^d prsmi es,^sitki thc app nteasrice5 tl^ereo.^,ttn:,b

r,s ±",rsvPn.; t,n8, .^deIia 8.par^,ell,xhose coeot n^ie s S^e•^--

^Rcv £aroeia e75o kr.3wn as FfeS ^-^arceZ ,the ^ss_d GrAn-

ejrs,.czocutnrs anc ad^,^.ir,iahre:tors,r,nvenanr.xith t,t}e sa,irS Crate..

ar.d n*.11 t n ensNai;.ng or $rene rresents,tr.,oc were wel7 scized of

s ^ood sr.r' i:ndefeaaitrle estate ) n?SE SI, Pi :^,ar.d l,ss.e goos3 ri^Yt
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^1-tF ,
12/23/^8

........a^ ,

AG^NT Z^'C?R' .MEI3GER

TEiIS AGREEkENT, entered into pursuant to 'Section 170l.84 of the:

Reviseti "Cot1e of Ohio,

VIMSSKTEi :

WSFREAS, The North.American Coal Corporation, an.Ohio eorporation,

owns all of the outstanding shares of 2'he Powbatan Mining CozpoW, all Ohl o

coz:poratioxix anc'!. ne3ther of said, cornpanies is insolvent, antl saicl. compah,'ies

rlesire to merge as hereinafter provide.d,

Nbw, TEEWOftE, it is hereby agree4 that:

l. The Powhatan Mining Gompany shall merge .into The.:North American

Coal Corporation, the surviving corporation;

2.1 The :pax'tieis herein laave eornplied Vith the conditions ot Section.

'1701.84 of the Revised Code of Ohio and no approvai of this agreelnent by the

sha;reholders of 'The North American Coal Corpora.tion is requzred:;;

3- The inerger shall be carried out upon i-66 approval by The North,
: •

Alaerican Coal Corporation as the sole shareholider of The Powhatan Mining

Company by the Pili.xig: of thiis avreement with the Seetota:ry of Stat.e of Ohio.

Thereafter, upon the ef'fecti.v.e date hereinafter pr.ovided., a1.i assets and lia-

bilities of The PoWhatan Min3ng Compa,ny shall become assets and• 1iabilities

of The North Atnerican Coal Corporation, the outstanding shares of The Fawhatan

Mining Coinpa-ny shaI.l be cancelled and the corporate existenee of The- Povhatan

Mining CoVan,y shall terminate.The:ree.fter, copies of this agmeuien.t sha:ll

be filed for record with the County Recorders of I1arri•son, Jefferson, Bei-mo.n.t

and. Monroe Counties, Ohio;

4. There is no change in the Articles of Incorporation or regu-

1$:ti.oris of the surviving corporation a:nd. no issua,n:ce of shares of the surviving

corporation resulting from, the merger;
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5. The :ea.rned surplus Of" -the constituerit =rporations sha1:J:,

upozl the effeative date, constitute ea7rned surplus of The: North Ameriean

CoaaT Corporation;

6, The .merser shaJ..l be effective :at 12:01 A. M. Ja.ra.uarY 1, 3-959.

S3gned at Cleveland, Ohio, txi,5 24th day of December;

TM-NORTH AMERTCAN COAL CORPORATION

^4l ,5^.,.3„ ....,.r .,,+ ,,3^,•^•

Ys,{ rM 4^r^;,.. .. , .- r'I:^,^C,^^.^ . ,ao.. `^ . ,,+.^• +.^ f^-^ .̂h,.+^:« w,4

_ ^.

THE P0:3IiATAN MINING COMPANY

5 C l

^^ ^ ^ 3
^ ...^ --- ^'.w^ ,^. `° ^^

u^r.23 C, xi

.-..J` J ' ..

?-&C

APPENDIX PAGE 13



3

l^ERTIk'I.CM flF PRESIMivT AND 5`E.CMARi'
d

T'O NORTA A1+=, CAN G©AI, ZORP(?A,4TTpN

We, Henr,y V. Schmia.t, President, and Aithus^ L. bouga, 8ecz^-
tary, of The North American Coal Carrporation, a corporation organized
and existing under the laws of the.State of Ohio, do hereby certify as
such President and Secretary, respectively, that theAgreement for
Merger to which this certificate is attached:j aftor h,avXng been first
duly authorize.d: by resolution of the Directors of' saicT Corporation,
was sigped by the President aad Secretary of said Cor,parat3.on..

'WITNESS our harads this 24th day ot` peceraber, "1958.

. ..... ,. ..^..̀..., ^ s:...:r!-^.15'ii^^...•,...ii-.wi:;tly^/L
-'^ ^_:..,h^,,•.,w,.

^,^.,,;,^t...^^. +^•.^,a. .;`.,.^,. ^' ^,.er^y.r?5)h4̂ ^,^,,,ye`

. . . . . , .,. f ._.}.^.V

CEFtT1FZCATE OF PRESZIlEN'P AND SECRETARY'
OF

'I'EE FOWHATAN MI2d];qG COMPANY

fife, Henry G. Schmidt, President, anci Walter K. ;7'ohnson, Sec-
retary, of The Powhatan Mining Company, a corporation organized and ex-

isting under the laws of the State of Ohio, dp hereby certify as such

President and Secretary, respectively, that the Agreement for Merger to
which this certificate is attached, after having been first duly author-

ized by resolution of the Directors of said corporation, was signed by

the President and the Secretary of said corporation and was then duly

approvved by written consent of the o?aner of all of the outstanding shares
of said corporation pursuant to Section 17010 $4 of the Revised Code of
Ohio.

WITNESS :our hsnds this 24th c'tay of 1'iecember,, 195,$.

, ,,•
^• f ^ ^ ^, -, ^^:

^ y w
^ ^?r
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RECORbINq DATA FOfI AG!?,EEMNT FCR MGE'R

BELZIIOI'aT COITNI'Y

Recorded January 14, 1959
Volume 441 Page 630

telmont County Record of:Dee'ds

HARRZSON COUIVTI"

Recorded January 12, 1959
VQlume Spec, #12 Recoxd Page 14,2:

JEFFERSON COUNTY

Recorded January 14^ 1959
Volum.e 366 Page 150

i^10NR0E COt)NTY

Recorded January 13, 1959
Volume 4 Page 1^97

IMortroe: Goun+g Records of ,Agreemetttig

t7FF2CE 2P TM SECRET.ARY OF STATE - COLt1I^Mtx5 0W0

Recorded December :26, 1958
RQII. B79 Frame, .533

Records of Inearpflration arad M1scell.aneons Filings
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..^T^ ...^

4

',...w..:..e^.^:........_ ^,^
WA RRA N1`Y DEED

> ^ 4 . •

. •. , ^ ,

;,^ ' . ' , . • - ' . -
Sedoris and dttixaabo32 e Sedoris, hctsbasA" ftd wj-S`a

•^
^^st^rm^y^tis^

[ rr ^I11s.^ r^t . Tevrett ,L'n.uMO^ rrl Harrison
rrritr,f'trr/19 nf' Ohio f}r^tt^ats,Ir, 'rnr^s ^^'ersz^eorx dl f^rr,sa tsa 4fT$ri•79o3:7.are and other val.uabie uonsideratioaa

f^ them ftsriWbl Jerry Torok and Janice Torok,
. ` z- ..

r^l^$r ; 11^11aga n! .:" de^estt P"m^^r^v^l• ^arrfecxi
r^.v^ 3r"rr^Mrz^ Oh1o

(lrnrrfira ,I^tr^fiwl,rrf tv.3^rrsir"rsrh^^

hvroy grant.1Tarquin,^^^ itub roi:wv
6;0V*/- $ Jsrxi Torok and Janioe Torok: husband and wiPe, as joint zrwnars10th r. Sgkats e survivorship and not as tenants in cotnwn

thetr
^^rrsA#d^w0nsfererer

dbdT^+vt^tq^^^I Of ijte :rrlVtrJ,ea'rxtht Cdrixr'J +x( Harrisun
Irr Ihr:S'Iat^^ Ohio

Archer' ^r^lrrrrrxtr^^rl rrrta'rlas^^^rrl ^r Pe^ldas s: '
Being a pa.xt at the tlortbeaat quarter n£ Settion 4, Tn5 wriship lij Rsrige

, aforesaid Countq, State a.^d Yanc' District bef4innirsg for tiua° aa.me at
the southeoat aorner. of aaid q„:,.rter seat3.on; runr?ing thenca north on
the seatian line 100.0 porohes r eiore• or less; tbenoe West d&q..Ct perches
rttore or iesa$ to the "oleat 2ine. of ssid r r s

c^ ectiou; thence 3t^utts n
said quarter 7,ine 100.0 pesrrhes, more or 2e^ , ta the 5outttwest.cornet•
or said quar#e^* seatie^s; thence East 180.0 pertahes, rsoz^e ox^ less, to th
saotion iine and place of beg;inaaing, contair4ng 100.0aaree, xrire or ls•s .

Excepting and r eaerving thereiram about 10.0 acres solt! t.o• Mandy Ellen
Hawk by Usd oS jatttea indsiey, dated April 26, 1884 and recorded in Vox
86, page 274, garr3son County Reaord of Deeds, to which ret"erenca is
here saade :
Ttse a.tarementione8 $0.0 acres which is eXcegted herein is desar:ibid's.s
foll13Tds: , . .

Being a part of the Bas`t half of Section 4, xawrbship IS,:Ran^s g,
.Steubanviil L d

,.^ .

e an E}iatrict, Heg3,nni,nv for tho aame at a po3.nt in the'
road 290.6 feet South of the Worth Iine of said Section and 8E7J Peet - ,•i
east of thi half seeti-n 1ine, vahers a4..5 szigar tree bears west 2^5.fi
feet; thence south 5 deg .. S^+ ^`eat 376.5 feet to a point in the center
v.r the rDad, thence South 13 de8. 02t East 3,ofs.5 Peet to a point in the
center of t;,ao road, where a 16" ^rhite oak bears Esat 16.65..feet; 'thence
Sowis•h S de„ 08t Waat 337.8 feet to a point in the aentcr cfthe road;
t^tence S^iutla 21 dag. 23t ' .̂Sest 340.0 i`r^ct to a pcrint^ i^t tha oentsz5 caf tix
ma3 thenre 8auth, 40 dega, 231 VTost M.3 feet to a point 3.n the center
oP tti® road and on the hW seation 3in,s; thence north 6 d4g. 00t East,2978.0 feet to a point on. the hdl^` -seation lina and in the ca^a.ter of th
resad^ thence South 46 d.eg. 5V Sast 178.8 feet to a ppint in the craater`
of the road; thenazs Seru.th I5 deg. 421-.Eaat 267.0 feet to the glmae of

a be
nn

ing, by^h^e aCormerat3.cmettr-tract^e Said apart cri'
90

.21 turvuled
Jtaie 24, 1942 bg J. A. Gurdcn, L. S. No. 2i92. Said pr8mises are
subjeot to all lygaZ taightsvays.

Being ptzrt of ^he, aame prgamisesj^onveged to The• Paavhatan Mining Cv r^sn^
by,Tt^e 2^orth Asaer£can Caa]. Corporation by deed datedJanuarS ^
end recorded i^t Yq3,ms 112, Page I^", Harrison Ontunt^* Record aY Def^9^3

^e. ,

' • _ ^. ^
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^ .

c'iCCErTII,zG AiCD ' RnSasRVIN{# •from the Abova described, pr.estises all t',.^'
FittsburFh No. 8 (eigiat;} vain oi`, coal xeina.iairis aax.said.prem3.ses r.and
$1Z ve#,rrs o1` coa7, below the Pit£aburgli or kto. oikkat: aoal aAd al3 rr,iI,
^as or other minez^aia and, land' at suo'h•#rointa. and` a.n. iu^h reezuie^r. ^,'s`t^^
bw praper ana neaeasary i'or the. garpose af• dig€ti^6a z^i^.ng, $re,3r^S^,•,
ue.rztil.atirrg and carry,lxtg aviuy said apai; oils gas`r ^sr o^zsr >stxieasale^ ,
hrrreby waivi ne all surfe.ae damag,es or daasaSes' nf`aM. sor:V ss4s3r^'
thorr:Prom or through the rspsavAl oI a11.-o1' said anaa, p1aRaas,or othei . .'
mtnrarals, tc;p;etlxer.. with . the privil,egos aP- mining •axtd remiiiS.ng thrsiu6
and under said, .d:&eoribed prgm^ses other ooa1;. nil,. gas a7r ottAr tr.i: nexal °
b^sFosrseizzz3. to said.3r xntor ar u^stssh_ ma^ F^eraaftar ^he afl^}^,tr8d 'b^* s:zf d
Orantar. Anq surface raqrii,red:, i'or the mir.ittg 'a-ad rr4msa 1 of caal, ai^,,
gas,cs^ other minerala wag be a,^sqaire8 by the tfrantor, ^s: sv.oa sars
and as.;isns irr a zt^ntlEuoaam parcal conts,in3:ng• no't:^re°thari Tii^^ar the
Crrtal ixcros, w4hQl yonrs ^i'rosa thu ditto.°hareofi. 16.ivch• oase.'ths
purchase price shsli he ^s1CS.^{3 ^er anrs piua the fair ma*ket iralue. of'-
any improvamonts thez^on arsd, sy,ainst auab-pag^e,nt't^he.owner shall da-
^3,.i^rer to Lkca {3.•antox, its svoaesszrrs or assi:gns,, avrsrraisty dsed.;in
toa Pcsr the awe, . .'

EXG^PMW erNJ M&& RYt}70 all rigYsts af"' gsy oi sascmenta''8$rsatat`dre
rrantad for cl^atri.a powar 1Sncra,, t,alephone 'l}.nes, ans3•publia roeds;
or othetx ut$iities, %

Bairig £Yre s^c ^rrea^is4n - a^+nveyerl by '^he Pcnrlua,tan'Vi.^siang Compxtay b^ deed
to Ciarence Sedar3s end A;nn+sbeil.o,44doris, t1!atabir"29, 1968. gs racord
sd' in Volumo.149, Page.3ZO, Deed lteaprde ` ct tiairi,aari;Cousttyj, 81hio. .;

. . . .. ^
+C3iwm3 FOEt'1'RAG't L?C9CRiPTt" tSAfLr. ^r8n3^CrK'

^{r. reC ^^'A+^ " ` .JAY M. O"I'#i. kiARRISOPI C:O. ET+M f2>

eY^ 5• : ^ .r nfitlsi
cra^• • ` ^^'`^ BY _

'T..1^ ^1^I^2,^ ^j^t^ ^,^i ^^11^^:4^r^rfi/r,rr^itritvr+i^lG^Ylrlrr^rrrtrit^rv tr,tttlrrlx/,r^rr^r^narrsx

//rr r^r.f.r^i+trrtr^rrtt l^l•4r,rvi^'i".r^rrfe^ `^^^x+y ^+ax^ ens^ ca ^' n^- h^r^ban:d
and urife, as ia^r^t awsr.avs with ri&ts •ssS arnd' nv as;. asient
3n asauenon ^ » . ; ;tlYB^r „ r+rnrxxs,arreFaC4e"^aslnrarrx

Frx,//J1r,sairl r;rafr`lir^ °Ciarenoer, 4e4arA'a ars+i Azuia"qa16, `5ador^s ^.'

^^r ^hes^eives %rrrr! ths^r ^1snt^ :.
^'r drrirl^s rntr>rrrrrlnrdfrl^rr,tiard//irrrif/rr S•daary 4°otok aiid diuiies Uroks

• 13usbanr acict wife

their lerrrr Hrirfr^cvfyrrslJi,rr they are e'ziQAr!/z A*Wt ^jl^r Prtrlnrn+

^f^tx vfiitt, !li^r#ffir.rtrir/jrrrritr.arr Wr tor

' . 1M^, cm^f9anc8 h f.a.n ei^+'ine,^;. . . . •
.. '..... - .

a ^ ^ S•aa ca^

b..,.,fX.x.........,..",',tiz"^ .. .. .s44

4/&AN C. BLAGR9ititA+
MMw R, Pk^°.z Cz F ^x ilost^n Co r'

, . ^
^^. M;

, ; , -. . '. •^ ^ O^^

` " . . , , . . . ^ . ^.... .
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rrrrn/tfi^rrd thisy istlt3rmwt

rr^itrtYr^,tdrrsws,^nlal,$r.s^rrf/;trx,r^rws 3arrg TaPGlc wyka Janicrs Toro, . bnxabam
and srife ^ as joint awriers wi.Gh z°ighta oi auzvivorehin "and not s.s terian a
in oCtamatt. . thsrit+ bzs rr rrtrylrra^ate^^,

crynvr,;sfJhr`tn^rl rJnrttt.g nlfill/tr^sntt.r rr1^n,^ts^arr #

• "` • , . . , , a ^.

^^Ti it^t^I^1r^'^^t^^^!'Y1^1^1kP^rtfrl/„r,r^s^,rrs .^ara^c^" &^daris and
Armabel2e veaoris,,hueband and viife

.P

., . •

arhs/ertr^}r tr/ra.s< the9.r trqrFts sl s+,rtrriarlAvptrtrfr;srs^rrY9

l^rrr.rotlr^.sr.l their httNtl v,Ihr;r Mh A.p: lI",

r'ti t^i r prrr! rrF^atrrJ.arrf ^ttr Ir^st^ srt^rf tr/hr^rtrx+s a^! rrnrt aixty a i&t . (l.q 68)

. . . ,

. " _.

s^.
Harr•ison . ^u^tntv

it Krumti.lt '.Ave g,r"rA/r 19eh
April >4. 214 '6d ,^rt'hri° hfr CA3t slt^isrrll^r ' ,

^ Nntsry Pub12a - Jfr uwa'>"nr°snfrf rnnrdi;. Jtft s^ttrxrrl^ r^axr ^,3r'

rra+rrrwtrntrrtrt' t77.irueaca Sedaris and Annabalie S6doria: 4tialmnd aud vite^:

.r. ^ ' f^r (stYfllt'^?J• 8

ttt lt&^ fvtrgaslrit+,/J1"fr 9; rVtrW rt^trrr>slr^^^t^ Mr .si?rrr'»f N"Ittr •,3rtttrr rroli, their

Vo)irtrt'trry ^^t rsrttt! rt rrr^ lbrlkr tr.res. rr,^a^`^rrrpa.s^ J/trts^^^s fiYr^fr^rtrrr ..

. ' ^^^ ^Jk°'.^^^^i^t^^^^^,^^^^1f^l^li^,/^rr^•rJrrrtr,^tt/n• ' :

^^^y^^^^tp wr^, vrr^srrJfi^e^'m^{^!rrt^r^e rrrtrr ^^;tsrYttt^ n/7`itJrrl srrrlrnv ^..
%

^°^;ti^7i. ^^ x t^r drty ar^rf^rrr 1^ , rfl' tr srtr'rf,.

yer^e NrrtP
"% ^ 6 tid lN FfpLLP'^A_ ,k'nTAS1Pi = S

^r^, ^^ ^ ^, • . ^Yt^lcl^^fhSic a ^,i^Ps !t ^^< Fl4^2t

7'Auc s+artrutr►snl ^x+^^xir^t tiy Mar3* Qraham3 First Nttiona& Banlry Jsvett,. i3.
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_ . ... . _ . _.._^__. ^....^..^_.__..._. ._. ...._ ^"^,^... .^ <.__ ... ,,..^. e... ... .^-^ .:

^ WA€LTK3IYI X^ 73SF^3 Ao 199 ^?. t^so A f or#e¢i^tloa:} TMz ax:a acr ^ a• ax a,. c c^t^ aE - ..._. .. ... ... . . .. ( ..

€[( ItP1etu AU AI71 bp tbfa €wnt-6, 7"lrat '7MY TOitflK aL-;) 3&4ZCS TtRQK,-
luesband a-ad ui$e,

IR

GrarsEVr -L.

,fvr tfrm aau^derardon rrf
"r^ltaas

($-- ) a•3ecefvecl Cat^Y^ttll satEsfacfian of L^7yZ; A . ^^,^ t^htsstr}

and,.xa3fe,; fc^r the3r lofnt Iives r^^„^^ o- rhe surYaai^& z b,,._ ^ the Grantees

wlrose TAX MAXT...iti^"a ADDRESS w.ilf ^ie?^oute ^1. . Bef^ S2. lioi 1^s ^b }n Lb ^^^

s, their heirs,
.dst give, grant, bargain, &e1t and convey unto the said Oraiaae424s sszccessors ezt:.d assigns, the following

descri`bed preusiaes situated in thr 7 uwns$i^ ^^af _ Ar^her

Co-ty Of ^tarr^scan aad Stats aE 4h.ire r

geirg a paxt Of the Nc,rtheaat qaaarter of Section 4, Tovmshi.p 11, Ra'W 5, aforesaid
Cotxnty, State and Land Di.stxict be&i,ri.ng for the sacsae st the southeast corner Of
saz,d, quarter sectian., run.niatg theace north on the section line 100.0 perches,
more or Iess; thence West 160..0 perches more or less, to the West line of sa3:d
quarter secrioc.; thence SoutY: on said quarter Ijue 100.(1 perches, more or Ie.ss,
to the Southwest corner of said quarter se.c.tioa; tb:eizce. 8ast 160.6 petciae.s,
more or less, to the sectiou line and place of begixaniug, cnnts.iza3aeg 100.0 acres,
more or Iess.

Hzscepting and reserviiag therefron about 10.0 actes acild to Pk:azidy Ellen haqak: by
dae4 of James Ear.dsla.y, dated. A,-pri1 25, 1884 and recorded in Vol. 35, page 274,
klarrispaa County Deed Records, to vbich reference is here made.
The aformantfazed 10.€3 acres vb3.ctz is ezcapted herein is described as follrnwsa
Being a part of the East half of Section 4, Township 11„ Raszge. 5, Steuheaville
T.and District; beg;inning for the same at a point in the xoad M.0 feet South
of the North line of said Section and 227.5 feet east Of the ha3.f soctissn 1 rae,
where a 15" sugar tree bears west 23.6 feet; thence south 5 deg. 55' West 375.5
feet to a point in the carater of the rtaad;. therzce South 13 deg. 02' East 306.5 feet
to a point in the center of the road, where 'a 16" vhite oalt bears Eaa:t 16.65 feat;
t'hsttce South $ deg. 48' West 337.8 feet to a point in the center of the road;
theace South 21 deg, 2?az West 340.0 feet to a point in the center of Lh.e road;
thence South 40 deg. 23' WEst. 348.3 feet to a point in the csatir of the road and
on the ha]„¢ section Iin.e;, thence north 5 deg. 00' last 1978.0 feet to a point on the
half settiaan 33.ne aad in the center of the road; thence South 45 deg. 57' East
178.5 feet to a poI.rit in the center of the road; therece South 15 deg. 42' Baat 267.0
feet to the place af begiuaixig, containing 9.79 acres, more or• less, :1ea.virag
90.2.1 acres uot to be conveyed t,r;:e af'oreneentf.oned tract. Said part of tract
surveyed June 24, 1942 by J. A. Gordon, L. S, No, .2192. Said prem3.ses are subject
to all legal highways.

Being part of the same prem:.sea ccmveyed to The PovlsaCan ,tin3.ng Company by The
North Amrican Coal Corporation by "deed dated January 30, 1943 and recorded Ia
itolume. 112, page 14, Harrison Couaty Record of Deeds.
EXCEPTING "D RgSERVM from the above descr3,bed premises a11 the Pittaburgh Wo.
8 (eight) ve:in of cc,a1, reffi;ainiug on sazet premises, and a21 veins of coal
below the Pittsburgh or No; eight coal and a3..l o;.l,'gas or othar minerals and land
at such points and in sue.h mauner aa may be proper ana necessary for the purpose
of digging, mina.u.g, d.raiuing, ventilating and carryi.ng aimy said coal, tri1, gas
or <ather saa;neraJ.s, hereby waiving all surface damages, or damages of any sort
arising therefrom or through the removal of a11 of said coal, oil, gas or othar
minersls, together w'ith the privileges of mining and removing fibrough and
under said desczibed p'reaniseir other coal, oil, gas or ctther minerals belp'ugiug
to said Grantor or whi.ch may hereafter be acr,ui.red by said Grantor. Any surface
requ;txed for the mining and re.cnayal of coal, oil, gas or other minerals may be
acquired by the Grantor,, its succeesars and assign,s iu a contzguzaus parcel conta:Lb.3,xeg
not more than 10% of the totam acres, within 21 gesrs from tna date hereof. In sut.h
ca..se t2tc purchase price shall be $10.00 per acre plus the fair market value of
a.sy improvernents thereon and against sucn payment the.awner sha11 deliver to the
GratYtor, its successors or assigns, a warranty de.ad in fee for the same.
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E%CEPTI.aG kvD RESEZdTNG a2A Xights oc way or aa3e:r.enYS here:o£oze grsn"ed fnr
zlec*ric go-ex- Izixe^, t_a1aE)t;o:._ znd nuisl;.c rca:is; or aryEr utili*S:es.

the ;arce preu,f^es c.nnve>ed c^: 'rIie FowEatar. xi?nzn.g Coinranx b's' deed o
^ G?arence Sedaris and nn.nabe e Seeea*,^, Ortcber 29, 1958 as recorded in

7olune aage330, Deed A^cur.^ of^ Earz'isas ^oiar.t.x; 92;;_0,

'D£^# C it^^D sQ21^t t ^^L1t!"3lyit ^4" . ^^

If ^a^-cuurvrm -A zL"`` ` ^ ^'̂ • ^" ^

LABAN' C. 3tACK8LM
f-tarrfs^oRn Ca. Recorder

T3us conmlanca hm: bee•+ exe^iv.rad csr«1 iRe ^t lte^- :v^+1°j J7`^ _ a^^w 1733C^or h^ mmp <ed H3[ Sr kr 3i :hz ^ ^ r^ ry ^ ^ ^^/
-e4'haPavkorJCad*, ... . sY t. ! ac^^^C ^,.._q.wt.

I9 t1^
. .. . . . ... . . .9:..

. . . . .:_:?^. .. . . .. ...

4iA$E? L. LEACH, CaJr.t; f^udRer

g Trans^erre^ ^^^f ^ f ^63

""tvm L 1.ERC14, °UPGr

, _.

2 PrvE C ^

be tlie san-2e more or [ess rsuY su6ject to a!I Iegal Iligliways.

.. . , _ ...... ..._ _ ___ T ...___. ,_ ,_,._ _ .. . . .:.,.. . ... . _ _
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TO H.kVE ANl?TQ HOLD tf:e a8r,e brarred 3a,i Iiarga:r:et wemrses, with the :ppurtenanres
ce

Shtrraf, t:nt,:± the said t^rarrre^:xES sucressors and ass:gns larever. the saist

Grantor-L-, do Far nzire^xg^and ny^
nelrs, esecuturs and adrr,a:.iser r,ors; cove,vanr

s tne r hnirs,
with tlre szrd ('irartesucaessors and assignt, that az and unr.tf ..tir enseaiing of these g:eser€s,
Y."p 3ZP^

m iveiJ seizetl oi'tne abcs-e desrilbed p: ernsses, as a good and

;det^asrbfr estate in FEE $7,IY1pLE, and have good right to bargain end sellthe sarne In tfleaaer anri

f, rrn as abuvr uritken, and that the same are free f ^om all racumbrances whatsoe-rer. ...,,_.._^
^u:cep^ easea^^nts, _*es czetior.^ and z2se.v&tions o£ recari

arrL? P+`*at np wrlJ WARRANT AND DEFEND sa,?"prerr3,ses,. with tiep aptnurrenanees zhrrecrnto

sz 6Letnng;rg, to the s.;Id Granted, ^sso s`nid assigns, against alt lawf tl c;a;tas anrl dt;rrl8ntis wtacso=

ever ., . .

^Iutf,fit^ ^^luab:e sonsideratitist

.7errr Tnrck and janar_ iorol:, :nusbani ana wiie

s ttcea,r 2ej_rs,da irrrei+y^ remise, refease arrd forever qurt,tlai,r unto the :aid Grantea^^ suoeessors ur,d assigns, all
their

- --^ right a nd e^.pectarCy of dower in the ebr:ae deseriberl prerrTises [

11, i^t',sness '^Y'hertiQf, via ^ate hererrnzo ser aar handI , the ' r ^.^isq of {

^(Gi') itrtlie year 4f aur Lord one tEousanti ni4ne hundred ande?^rr ^-^free C MM.
^i r ^^^ ft . f z g^ ^ #

Ad and.ac&^ox^ls ad itt [hepresence of --

-^^Pi' fCaf^^ JEr^r iar^I bv 1 i^ aaa luic e^e
.4ttorne} afi Fact -

tf' ^

---^^'•-^.^-^'-^-+`-^ ^^.^S^t%=}

^._ ., ,..

N^_a^, ?ubiicSTATE OF OHIO ;B^fnre sne, a

!n as,d farsaid Cou3ity and:5ate, persor.a!;y
a p ear^d the above r<amed .At

Li;iliart Tmo,ene Pat ton, theiz attorney in fac -y---------__. -_ __-------- -

,who .acJc^+m^^Iedged rhaY Y I'^, did sign the foregoing rnstrLmenj a.rad that the same is ^`i` Iree
.ect ^nd^r1 e?f.: ^

Intestsmany csnerea£; I havehere;antase>myt ,4ahdarjd vfi'fcia,.{ sggt,at
.. . -- = . . .

; ^t^1i t 7t' h ^ .̂..tl>?p t' f

^, 'rv A.

t--. u r't ;7^•Eparea [;t, s°iiJJnhf ^.^.i,ri ^r^ i, t
I LTT.i3,

+,fE7S3
rrorrne;rs at Law Pf,y

Coa,miiwr #xO'e5/an> zS, la8j
C ti, xz, ^ry 43P07
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ES"fATE 5Y TH£ £BIrIRETNES W9 !t .L Rl'1Mt 1W •,atP i': : .) Na. 102-E (Re, ,,. }992) The Oh .Z,Bgd Bkbtik, Ca., CU*deiaind
PttFr `-s and Dealets Sr?vA 188t

^+-
,,^,'`s̀"`^

. Y.
-- ...^_^, .. ..^......^..^... ..r.^-5,,..,:..

^hat Levi t, Mi11er and ftomi M%7.Ier, hu.sbaxin an(I 4 iaife

(insert reari#a status}

of ^arr^sctn G`cacnty, ow,

jQR° mhwkk ' '^(LY^, 6TT^`'1.A^P ^is(S^Y^S;RBpsit ^}'}tl^Y w •

Denniffi E3,i.as and ;.,ixaua

, ani u'fe, for O'6*JOwt ` , r to W m cr nf Oean, with g$^^raI Warranty covenarrts

Wh®se far ftaw"g s is 2347 E7..dersv3,11e Road
Fol.lansbee, West 'Airgi.raia 26037

*aYvtkM*gy w ?eaC Pro,perty: {DaacaipE%oa ea,} 6aiul or **raat thergin and rartats, raeercaGtiarM,
tL't B:C'^Cew041## Vllw) •

geiog, a part of the Nortlaeast quarter of Section 4, Tamship 11, Range 5, Parr#.sbza.,
County, Arckaer Tdwneh3p,. State of Ohio, beginning for the same at the southeast
corner of said quarter section; running thence north on the section 13.ne 104.0 perches
more or less; thence West 350.0 perches ttore or l.ess, to the West line of said quarter:
sectJcan; thence South on gaid quarter line 200.0 perches, more or l.ess, to the South-
west ea'rne.r of said quarter section; thetsce. Ust 160.0 perches, wre or less, tor the
section line an& place of beginaaing, contai.xxing. 100.4 acres, mor`e or I.ess,

ftcepting and reservf.rag therefrom about 10.0 acres sold to Mandy alen Hasak by deed of
James Endaley, dated Apri.1.' 25, 1884 and recorded in Vol, 35, page 274, Harrzson Gcsuntq
Deed R.eeards, to wh2ckt rtference is Iaere made.

The aforementioned 10.0 aerEs which is excepted here3.v is described as follozas: Being
a part of the East •ha;Lf of Section 4, Township 11, Range 5, 5teubeaui,lle Land 13istrict
begixana-ng fax ths same at a point in the road 990.0 feet South of the North line of
said Section and 227.5 feet east of the halt section line, where a 15" sugar tree,
bears west 23.6 feet; tlzetaiae south 3° 55' West 375.5 feet-to a point in the cenber of
t$e xoads theace South 13° 02' East 306.5 feet to a point in the ceuter of the road,
where a 16" whi.ta oak bears East 16.65 feet, thence South 8° 08' West 337.8 feet to a
po9.n,t in the cefiter of the road; thence Soutb. 21° 23' west 340,0 feet to a point in
the center of the road; thence 8outYc 4£0°•'.23' West 348.3 feet to a point in t1ze'ce.nter
of the road and an ;;ie ;_aif ec[icn liue; thence uorth 5° 00' laast 1978.0 i^e^ to a
point on the ha.lf, sect r. line and in the center of the road; thence South
E^:t 178«5 feet to a]perixtt in tne center of the rrsad, thence South 1.5° 42t East 267.6
^ rt to the place of b^q^an3a€g, containing 9.79 acres, more or less, leeviaAg 90.21
acres net to be coxaveped by the afekemerstioned tract. Said :part of tract surveyed
ime 24, 1942 by J. A. Gordon, L. S. No. 2192. Said premises are sub^ect to all
1ega^ iFigbways.

Be9:ng part of the same premises conveyed to The Po^hstasa Nin3xg C.omsany by T2ze North
Am.erican Coal ccarparation by, deed dated 3'saa+sary, 34?, 1943 and recorded in Volume 112,
page 14, E?arrisou County Record of"I3eeds. MEC7 To M FOLLOWINS fXCEPTIUq:

"EXCEFTM AND RESMFING from the above described prem:ses all the Pitte7aurgh No. $
(eight) vein of coal remixs.ing on said premises, and all veins of coal below the.
Pittsburgh or $io» eight coal a-ad all oil, gas or other finineraa.s and l..axad, at suc3i
points aztd in such manner as mp be proper and necessary for the purpose of digging,
mining, dra3,n3ng, ventilating and carrying away said coal, oil, gas ot cCner mitxeza3.s_
hereby waiving a13 surface damages, or damagas of any sort arising therefrom or
through the removal of a1.l of said coal, oil, gas or other m%nerals, together vith the!

Prior 1' red Re.*eem: Yod. 209 Pags 514, 648 of ae Daed

P^BL`7Ur{j>4 of HartiBtFti ^mnty, Ohio.

1214 44361
T'kav is an Estade tri{ the Erctiretiee with Sktraivarskig 73+eeaC*

`Sde . _ " 5^41 axi6'M.i7 oftha Beviwt Cnde o^ bAia aa dacousnnae#a mude mad tke ccrossxn^ peasrz. ^ug tAs ^sdaYt ^'^E`+atirea^bs
slaoiAarsAripg Aft,t.
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Page 2
MiIl.er to E:l.us
Aesr.riation (Coat. )

vtivz3.ege$ bf tiiiuiag'a.nd r emoving through and ander said desssribed preimises other coal,
oil, gas g= other minerals beloriga.reg to said Grentor or whicb may hereafter be acquired
by said (:ra.ntc?r, AnJ surface required for the mining and removal of eos1, oil, gas or

other minerals mag be ac.quired by the Gran.tor, its sacceisors and assigns in a contiguous
parcel containing not xcore than 102 of the total acres, w3thitn 21 qears from the date

hereof. in such case the paarctaae. priee. shall be $10.00 per ac^e plus the 'fair mar3^et
value of any a.mgrcvmesrts th#:re.an e.nd against such payment the owner shall deliver to

.he Grantor, its successors, or assigns, avarraxctq deezt In fee for the same,

B.RCVfiItvG A..^t RE.4ERVS,PSG all ri.gYzts of way or easements heretofore grante.d for e? ectric
powe:r lines, tel.ep"none ? snef, and public roads, or other ut,i1.3.tiAs. 11

Beirkg the same premises conveyed by The Powrlatan ,ining Company,:by deed to Clarence
Sedoris and Annabel.l.e Sedoris, October 29, 1958, as re.corded in'Volume 142, page 330,
Deed Records of Harrison County, Ohio.

14* above qzted DtCS^'1"IfN i s as caatairM in amUln a9Ud frW 'i^ ^atan Mining cq" to Gl t ar;i
Ara Bel!e Sgcbris> rebmW at Vbi. 142, P87- 330, dated OcUtw 29, 196.

Traflslermd
INIABEL L 1EACH3.Audt#or

^^ JS'rd
^Y-922!1-^+e .._: ^.

Ab t"n oxar^'*j'WW #W
^ ^^ed ve;'^ Seet"on 91 ^!,^

HE $ --1^
Ex^r ^,^ •

MEL !. LEA(i{, Coortiy Au,d"
R" °
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wv(, ^rwauana^ v me t,raati4, aeeaEes -
f^ f

: tt raphts uf avuw fherein.

Wifxzess our har3(s) tt:is a^ ^ aau af ^u^us 04

Sagned anri =knowlQdgei-2 n presenee af:

7^ / ^^

(} u ,
<

^^^^
S#ci#e o€ r; Ohia County of

. _
Bk It 1.iei»Pmbered, firat on the aav oj Augast 19 ^y

^
bEJose rafl,.dhR's^^us^re&c^, a n^otarv F^iblic m urd,cr s¢^d count ya

pers0a7dlu Caain.e Levi A. Miller attd Nannii Mil-3,ex

K. . .. , ..

t;ze t;ra410rlGj in Eh.vjoaevatrcg:Deed. and uekvamctedged t7e signing t^,ereot io be

their unlor.n€xFy ed ar,zt dea,

^! ^ 7n Testirnony TVhereot, I haa,-hsreunEo suLscr^h,:d

^Y:y rcazne tsnti nffizea my f x icial est

^tz;ihe t^ct u^ar ast r!arESrid.

t,?ra* l. Hoye, T$e,na&r,s4
isam^ean^co^ects

By =^---^-

w 4

E^

.•^

amryt^" .^ •^ -
^ t^ r,gc^ru ^ z^

^ l^^v f;^7 ^^Y '' ^ A+1^7^ Stv a of tJhip
; g

I'k:i.e ;nstrv^^nt srs prTarsd 5y TKET.tiA'Y. 1dO5SER & :AB-4i,C;xX
Attorae_vs at 1a^
Li-Yers Biiild ng
uadiz, Qh-.o 1:3907
Phone {61&) 942-2127'

^

^
^

^

^

^

^

G

t^^

^. ^ 2ti^ '^c. ^ •, .

,9E u3 9 ^5 . . _
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CrVl i

^ ^'3` .
A1d C. BtAGkIBs.lqN

4s5 i #,Yrr► Cv. Recurtiar

a

. . . x.. ^Q ^^

A-W

KNOW ALt. MEN BY THESE PRESENTS, That Lirft Etias, unmarried,
hereinafter referred to as the Grant<or. who claims title by or through Instrument
esf revrd in Wcsiuraae e- 14, rage M1, riai I iwn Ujutny FunvrdeCs Mto, tra

dera#ican of the sum of Tan Dollars ($10.00) arid other ua.iuatale
carsideration to her paid i;ay Ownis Elias, herei6aftr referred to as Grantee,

Whnse TAX MAti^!NG ADDRESS is 96106 Briar Road, Jeweft£ CfNo 43 , the
receipt whereof is hereby ac . edgect, does hereby REMI^aE, RELEASE
AND FOREVER CAi1't`-CI.AIM unto the said Grardeef his heirs and assigns, the
fcikvrtng real estattaa

Being a parf csf the Northeast tluarWr of Seetion 4, Township 11, Range 5,
Narriscrn County, Archer "i•arvn,ship, Siaia of Ohio, beginning for the sawe
at the Saitheasi corrmer of said quaeter section; running ttwroe North on -
ft sedion line 103.0 perches rnoae or less; ttseraceW 160.0 peref.s
rnore or less, #D the West f€ne of said quarter sectiori, South on
said quarter line 1Qt).Q perches, more or te^, to the ^t, corner of
said cis arWr section; thertw East 160.0 .parchw, more or ... to the
secOon line arsd place of beginning, containing 100.0 acres, ni€,re ar dess. ^ t

Excepting and remVing therefrom aboti 10.0 acres sold to Mandy Ellen
Hawtt by deed of Jatases 5ndsCey, dated Aprri 28, 1 and rewrsled in488
Volume 35, P 2'T4, Harrison County Deed ds,1o which
reference is here rnacle.

The aforqmenticned 10.0 acres which is excepted herein is described as *-- La
fol3qvw. mirg a part of ft East'haif of. SeG#ivn 4, "1~owrtship 11, Range 6,
Sta.ttevil9e [kGand Distrlct; beginning for the m at a point in ft roact
9W:0 feet South of the North line of said Smtion and 227.6 fhat East of
the half section Irne,'whora a 15te sugar tree bears West 23,6 feet; ftree
South 5° 66 West 375.5 feet to a pnint In ft conter af the roadth^e•
South 13° t9Z East 306.5 feetto a point in the wnter of the road, where a
1W whtte tsak bears East 16.85 feet; thence South 80 08' 1Weat 337.8 tket
to a pof, ,t in ft center of the road; thence South 21 ° 23' West.340.0 feet
to a point In the oenter of the road; thence South 40° 23° West 348.3 feet
ta a point in the center of the road and on the half section line, thence
North e W East 1978.0 feet to a point on the half section line and in ft
mrter of the road; thence South 45° Sr East 178.5 ieet to a point i rn the
center of the road; tttenm South 1;'",° 42' East 267.0 feet to the plaea of
beginning, containing 9.79 acres, more or tew, leaving 90.21accas not
lo be conwyed by the aforenrrenttorte<9 tra,^. Said part of tract surveyed
June 24, 1"2 by ,IA. Gcsrdan .L.S, Ns. 21 W- Said o ises are subject
to all lecjal highways.

VRL 231 PAGi: i4

^

jj "r:°-c^"'^a
j ., i .... > ' h
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Being a part of the samoprernises conveyed to The Powhatan ritlining
Company by The North Arnerican Coal Corporation by deed dated
January 30; 1343 and recorded in Vo#ume ' 12, Page 14, Harrison
County Reoord of Deeds, Subject to thefollrswingexcoptiort.

FXCEPTiNG AND RESERVING from the above described premises.all
the PitL bu rgrt No, 8 (eight) vein of oaat rernaini ng orrsaid'premises, and
all veins of coal below trxe Pittsburgh or No. eight coal and all oil, ga,sdr
otdier minerals and land at sucti points and in such manner as may be
proper and necessary for the purpose of digging, tnir.ing, rlraining,
ventilat ria aria carrying away said coat, oil, gas or other min?rais, :,ereqy
waiving a(lsurtace damages, or damages of any sort arising therefrom or
through theremoval of all of said coal, oil, gas or other minerals, together
with the priuiieges of mirring and removing through ano under said
clescribed premises other caa#, oil, gas or other minerals befonging to
said Grantor flrwhich rnay hereafter Le acquired by saic€ Grantor, any
surface required for the miriing andrernovalof coal,o's3, gasor otiier
minerals may be acquired by the Grantor, its successors and assigns in a
contiguous parcel eantaih;ng r!ot more than 10% of the total acres. within
21 years from the date iereo#. In such case the purchase price shall be
$10.00 per acre plus the fair rrtar?cet value of any irhprovernents thereon
and against such payment the owner sha fi deliver to the Grantor, its
successors; or a.ssigris, a warranty deed ihfee for thesar,ite:

EXCEPTING AND RESERVING all rights of way rrr easements heretotiore
granted for electric power lines, teiephone tirfes, and putslio roads, or
othor utilities.

Being the same prersriws conveyo-d by The Powhatan Mining Company
by deed to : larer?ce Sedoris and AnnateI le Setioris, October 29, 1958,
as recorded in Volume 142, Page 3:30, Deed Records of Harrison
Conflty, Ohio^

The above quoted exception is as contained in a certain deed from The
Powhatan Mining Company to Clarence and Anna Belle Sedoris,
recorded in Volume 142, Page 33C, dated October 29, 1958:

TO HAVE Ah(g TO HOLC) saicf premises, with all the privileges and

appurtenances tt"ereurtto belunging, to the said Grantee, his heirs and assigns,

subject, however, to all legalhfghways.

lN TESTIMONY WHEREOF, said Linda Efias, unmarried, has h,-oreunto spt

her hand this _111!-^Iay of a^iniiA1989.

Z 31 5
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SIGNED AND ACKNOWLEDGED
IN 'f"HE PRESENCE

a^Ea Eilas

STATE OF OHIO

COUNTY OF Fd3C7N
s8:

8ftre atse, a Notary Public In and for said County and , persanaily
appeared the a naned Lfncfa Etias, wjho ac lumledged tttat she did sign
the oing irtstt^utmnt and.that the same is her fme act and deed.

IRI TESTIMt2NY WHERIl^, I t^ r^st^tca sef my hand and affixed my
.' as'^ seaI tr^is d^yc^ of A.0. 1 , at

i}hio.

t ^ t re.ea i
Notary Public

IPl*i.iment prepBmd kY^€: l^I^NEtE ^ DA#tS, FfoEary Pift.
LAW C3FFICES 54b ot 4Aio

1 ^ South main sfiva ^ ^n;s^ran Expim A* ze, 1993: Cadiz, C}E3io 43907

251 ?Am 16
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F" 40 -a-&w* 0.V
AMeY.®it184 s „ >LLTILW6 wp4.MYxi'o %. s.a p

Yn.i 66w ^RM.4^ltfNpP6.fW W v.qvlCiNR1

AII Abm U ixt^^t
M#Mt. p . 5 _ . . e max°ri.ed

i(^1aYi#A( eS/n12a)
8arrason Coraay,

^or aqAWtaat{rJtr p0dt 8MW fCl3VF1JR1M, lF,4NX)

to JEFPP= S. EL'iAS

.T3SN7:CE" M. $;GYX45r hus17aT4d and wife
(A{arrilPt sfIIR##

1n?tt l21ex, nemeindrr to dw surniwm o/'1Aeo„ evkara tax ana7RlTg adt3m= ara
pt,sz 43600 Ha.n:otrer k#.dge Road

Jewett, OR 43986

$}

^

^

^p

^

^s

S,9.tldat01 in the Township of Archer, County of Harri,son,
State ctf Ohi,o and bounded and described as fo3.iowss

Raing a part of the Northeast quarter of Secti.oaA d,Township 17., Range 5 in
the Steubenville Ta:nd Dtetri<st.

s ^
eint} a part of a 90.21 ,sore tract conveyed to the

Grantor by Estaste Sy t.he tnta.zeties Ffith Sarvirtorship
Deed xvcorrled 3re Voiume 214, Page 361 of the Harrison
Cesranty T)eed Records,

f p°

^- £

0

rh,.^iaftarareg a^t pr^ty
tAwar ^^aa ar mrr^r eArrara cm^:^cm^trrwrrc^;. ^aaarns^ ared yarex^

Beginning for the seme at a 5/B-iaxch iron pin (eet) at
the Southwest cosaaer of said Northeast q"rter. Thenze
R. 10 11' 38* S., 58.65 feet to a xaslroad spike (set)
in the center of Cosss^ty Road No. 59. Thence with the
roaal N. 384 181 13" B., 204.73 feet; therioe N. 330 48;
54" B., 82.39 feet, thence U. 231 38° 371 E., 62.82
feet to a railroad spi&e (eet). Thence leaving the
road N. 62" 450 24° g., (jassiz ►g a 5/8-inezh iran pin
(set) at 30.04 fnet), 942.76 feet to a 5I8-iach iron
pin (set); thenoe N. 540 081 490 B., 347.,071 f"t to a.
5!8-inch iTcr, y'.n (aot). Thence S. 25" 51' Tl"` S.g
(passing a 5/Srinsch iron pin (set) at 398.50 fect},
420.50 feet to a point in the center ot County Road Xo.
17. Theasce witb the road S. 60° 03' 13* W., 141.62
feet; thence S. 421 35, 15" W., 261.62 feetl thenceS.
W 13' -S,2" W. , 124.98 teet to a 5I0-9.nch izon gin.
(set) in the south line of said Northeast quarte;r.
Thence therewith V. 87° 33° 40" W., 696.63 Eeet to the
piacza of beginning and cvntaining 10.370 acrss, more or
less, but subject to all legal highways and other
existing easeaaents.

Raaringq h.era3.n contained have been taaaed upon the Ohio
StatQ klane Coordinate System, South Zone.

Sazvey and: description by Robert R. Sterling,
Registered Surveyor Ntmber 6513 on 1"ekrruaxp 11, 1995.

Prior Tn$...rumcrtt Refernncet volume Page 7̂

Grantor states that *his is a corrective deed,, and 3s
being executed for 'the sole purpose of correotinq a
defective acknossledgment con:ta.ined in the ,oziginal deed
conveying the aforedescribed property, "

F}ATM# K

^°^`?W ...

C)

..

'.8

......^. _. Y..
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I I TAM:E-st3t

^, _..

t^ije(H=Yx% aJthegrcmtar, releamsatfrfghranfdcsrverMemO.

WIYNESS their c=d this 13th rlay

4f Apxil^'^^^ 1995^ ^

< <^Tn A nceoJ
^ 1.3EN^^ ELIAS

":,^`^.^^^ ^ .,^,^^.^^. :^^C^'^uZ^ ^^^.^3
N'ARG .,T S. LIAS-

j'Iift€ 0f OHI_t3 ss ,Sef6rente, a P£ntaY7 Fublic
3effersan Cnunty, inand,farsaPdCortntyandState.ge^sanatlycprzraredtheabovenaured

DZNNSS FLZAS and MAR^sREI' S. ELIAS

who acknowkdged that tha,' did;sigr thefQregarng irutnunen4 mdit(rat the.wttfL<a th^liv
frze act aad deed.

, w+e t,aewuo ^fr „Y tiomt.
a d aJjri+Qt sra4at Stcnabe*ivi 17.e Dh^ o^

a^^m rhis 13th " dayo s^ ^`
ri

Tha u+srrumimtpreparerll;y Da`rid 1 SC-izrrane: rlttorrtpt at ,Yl-"

< N ,

, y 1 y H^^^

VV '~ Q'3 ^ '•^`^^^^ ^ c G^^^^^ tl Q;^^ a .. .̀^.̀  ^ .. •-t +..'..^ . V : ^ ^. ill¢̂ 41^ ^x

[r'to^a.^^
- : va , ^ ^ R' H ^G 1 . ^ ^ a c+:: ,^ , ,^s •-

fn r c!.
A^."_

2 i(
N. _ i^

C6

(..
£

i.

,, .
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a - ^
au^: araa^

rNu;^^^^ All

^ ^^9alB^'^tRa389} ^f'.

Harracafrcsra Cnrx^aq,
^ra+ v^tu^^tdea^ar^ad^ioaf^sa paaki $+mraaft XVYEAkAte'7Z^ ,dFAXYi

e783m JACF.^^sM

k2tSML'M J . JACKSOEt9 hus13a^ ^aa^ ^rife
I^a^'^+^ /4W ehadr

Jt^i^sf At>8^, sr ^ ind^ rra aA^ sarruivaia s^f tAq^ %,tr0W 8ax ftw4v4.addrMa am
E6ga5 liriar Road
JaWa^t, Slkd 93966

^}'^Ia^^tfr^tai+g^^^i.asiets^ir'^eqcsd4^Ul.++x€^a^ry2

Situated it the Toqaraaship of ,^rchera County of HaxriaQrraa^
aAa^ the State of CBIsfo and described as fsallcoisa

^^ a paxt of the N+s^^heaat gasartax of Sectiaaz^ 4,
Township il, Range 5 of the Steaabexavilla Latd Distrisnt„

^ncj a ^3p1,^^:e^^ th
e
+^• ^^^ ^^ ^ ^iYgr 6^^3^Records,

^girming at a 5/8 inch iron pin (set ) at the southeast
corner of the northeast quarter of Section 4. TZenc*
with the east lixie of the 6mti,on U. 0I° #q• 56" 9.
1657-36 feet to a stone; theace with the north line of
4kid ^^^tora tract IN. 870 411 541 W. 1404.46 to a 5dE
inch iron Pi:n (set) and the plztce of beginning. .

Thence froig va,#^^ ^lace of beg>rxing S. 040 07" 531 E.
767.47 feet to a SIS inch .£ros: ax a gnetj; thaws S. 6611
10° 449, W. 1416.06 feet to a 5!t inch Ircan pin (set)t
thence R. 6l° 15" 15" W. 200.40 feet to a 5le inch iron
pin qnot3, thence S. 751 44, 05w W. 600.82 feet to a 12
inch ^hite oa3r treai fih^e D. ;04° 061 03' W . 160a51
feet t^o a raflzved sp.ike (set) in County Road nsae ^^^
thence with the salA road the ¥olloviasg seveaa (7)
cro^ses:

B. 06* 10* 29, B. 324.91 goefi to a railroad sp$jce,
'n< 004 25' 53°' W. 61,36 feet to a railroad Opze;
N. 070 44' 10" W. 93a4:^ feet to a rai3xoad mpix:t:i
U. sF;° 39" N. 116.66 feet to a railroad np;.3ce';

h^ ^41%: Ki e.1.^2.55 feet to a .̂ a^i.B.zaad z^Zi3cc;,#
W. 01»6:I feet to a railroad #^^l

4113' 244 a' 314.06 fast to a ^ai],zoad sps.&e;;

e x*ith the toutb line of a 58.76 acre tra:ct
vaalaem 1£c9p Page 599 S. 07°' 41, 644 ^o

: r.-.r.t to the place of beginaafng and ceaasta%asizzg
7u 51uv..acxas,, ercre or less, but sasbjec^ tb a1J. 109a3.

.. , t;iqh•x^^*^,:

based on the Otaits State Plane^^^ ^^^tle South Zoneo
b1:4 4 sxr.e.:<ecKB +^. s'e.f>„g

*T prepared by Robert R. 6texllng9
?a,- 6613 on June 17, 1996.

Prior Znsgrumnt Referen.raes Volume _. Page

W. M "U ' ^ ^

33 W192
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Tfan* 1gl-
PATRttK I.^^^RF, r
FEE sy

PATPM I MO r

^

Wqe r"V^wxqf t cgm»avr. mkam 40 *hts 0140,w r4erark.

Of October fp 96

ra^aacrrr}i

Ĵ_

AF.N^DIS td ^5^
^^. _^.»_,--.•...,..,. r

• 14; EE7E AIA +

stm ^f Ohio J9OM mm a Ncatary Pub3ic
Hasriscan cwnY. ^ ara w,rcarwd coanry nazd Smk Pffmnd& ep . rl^

VEMS, M. ELIAS and M. St7E RLZAS, married

san ~that t2aey da'tl *rrYdeJ2fteift t+vsPrzmmt arnd xhat dAe=mc b their
,fraatand dwd.

30 ^ onQ N#tTlEFf. I ,Poarw hommta m nv dad
^ ^ W^ sa Jex^7e^ttr C92s3o

&W t+8 October
A. A 39 96

`;^ ,. a 'ARX Pt3H `SC ¢^•
alhem

Tmenrarummtpmwadby Prasak W. Noble, Jr.,, Attorxaey at Law

$

^

33 ^AcE 193

z

^^^^
0 ^2 Id Vlt

z^^
ix 0

..v. . ..
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IRstmstent 8ak P40e
2MM03776 OR 1.7i 63$

j,_*s^<Jk Ct7Uhl'CY ^=OR

"t* ^ ^
t L. BpYtft

I7a#8 ^- ^
^ktl G' k`Tk p&W^^ na 177 Pase

^^tAtiCA tkRA!' _ r+

AFFt30AM- t E tllf 43452
i;►ATiz ^3 ^N^ €^ 8Y,^Q ^

t3DeER'C 4`T`i»'fi[.tNt'a, E'NC3NSEt"t t ta

I?

L\.LV OW ALL MEN BY TEIESE PRESENTS

7'lw .7f71fNJ.4CK$t1?1rA1V,TlA"1tPL774',iC JAtKS€)N, HUS$AND AND 07FE

af Hamsnr€ Caunty. SYate ofUfrur. for vrriuabkconsiaterttttttn paitl. grarat wlth generad xwrrantv
cnvenartts, to,ttENTAAlfrV .G4 W.,CIMR

WItose tax mutltng cratdrass $W5 Brtar Hflt.tdnad
.dewatt OIrtt> 43986

7%as j"6tloxft real property

Situated in ffic Township ofArcim CDnnt.y o#'i;.3anisots, and the State ofC)hio attzi desoribed.as
foklows

Being a part of the hlortheast ciuarter of Srctian 4, 'FownsMp 11, Range 5 of the Steubcnviile
Land District..

Being a part of the premises conveyed in Volume 231, Fage 14 of the Harrioozt Craunry Deed
Rotrrds.

Beginning at a 5f8 inch uon pin. (set) at the Smwwag *omor pf tlaca NattttcW qww of Sectiott
4. 'i'hcnce with the Ewt line of dte Section Adortb 01 ° Oty 56" East 1657.38 fect ta astone;
thence with ft Nortb line of said Gmtttnts irut NorO 87° 43' 54" West 1404.46 to a 5f8 imb
h'axt pias (set) aad the place of begirnsirrg.

'Thence from said place of beginning Sotrh 04" 4l' S3" Eag 767.47 feet to a 5f8 inch ixtsn pin
(set); thence South 66° I U' 90" West I46.06 teect to a 5/8 itxoh irota pin 64- tttettee North fr I° 1 S'
15" Wm 200.00 feet to a 518 inch iron pin {sety, thence South 75° *4' O5" West 600.82 feet to a
12 itsdt whitc oak tree^titenct North 84° 08' 03" West 160.5i feet to a railroad spike (sat) in
Cotuttp Road No. 59; thence with the o£d road'the foilowiag seven (7) courses:

North 0?6i° 10' 29" East I24.9I fto to a railroad spilce;
iw€x.=th tJfl' 25' 53" VYet 61.35 feet ttr a rauhuad spike;
North 070 433' 10" We^a 93.4 1•feet ta a railrnad spske; .
North 15° 51'39" West 116.66 feet to a raiIr«ad spike;
North 16° 41' 4I"Ute,se 122.55 fm to a raiiroat spike;
North 06° 44' 3I`° West 81.61 ;E'cet to a zailroati spike;
North 03° 23' 24" East 314.06 feet to a rai3road spfct;

'fhenae with t9x South line of a58.78 am tra,ci mozded in Deed Volume 183,. Foge 599 Sotath
87° 4I' 54" East 10S4.19 feet to the plaee of beginning and rrcmta.nittg 20.1763 actc&, more or
9m, but sn}sje:z t to all legal F,iglc+aays.

Bearistgs herein conta#ned based ott the Ohio State Plane Coordinate Systetn, South Zone.

5mwy and description prepared by Robert K. Sterling, Registered Surveyor No. 6513 am June
)7, 1996:

Su*ct t.o a€l public streeas or roads, to all easezrtmts or tig3tts ofway of recozxt to all restriction.s
and reservations of eerord, and to all applicable zoning regulaticnas:

Permanent Parcel Nc€mbere _ _ 9s66;i-

01- dsr+aae, iAS= 0 0 z..
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Inskru"nE Raok Fase
20MAf#01778 DR 177 635

ReW Emte Taxes to be pm-rated to the date of d^"ivery aftiae wdthain instrus.nent.

Frirrr Inorurnetrt ,R :Oricfal Rsrards Volume 3:1, Page 192

F-ucrrW thu 1e day o,J'Au,gust 2008.

XN3A TM

Rd : LY^VJ. ^CJ.'n"R^'^

SAWO of ONo
99

Jptxran Cottn;,v

,8efore rne, a 1Votary .l'abtfc; In amd,for.said Gaunty and 5tate, ,personally appeared tl€e
a b O w x " u d J C l M V , T A C K S O N AND M A R l L Y 1 i t .L l,9(CI{":SLtIY, O'1'S2At"14 AND WIF.E rotiav
wkrmwledg& tltat shsy did st;gae *farwing i»stnatnent and tiaat the xam is thedr^free act and
deed.

In r'asft,pny Rkmaf, I haw hwemta sa my han4 and a;^'i'^tt1 aeal, at Sfeubenv€lk>
Ohio tltis 13* dqy ofAugwt, 211YJ$

107^N°

tOosRr ttavm w"'*rtE. A1t A t2w
JjUF«pY .°.lx'_ t?. NlSFA

K"1 CA:d►-̀-.^33^A^"liA5 IC4 £^^iFkx4j^ M^
u^ su.:sT.w e.c.

This Irastrume+tt Prepared By: Robert C. llar=vex k's. guire -& "envilte. ^_ .
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DATEZ-1kILM

PbMT$Tffin"
p93kSC3A1 COW"Y EMU&RER

_.. .^,. --------- ,
instNmait ^a^k Fr^

2011 25

F93ed rnr !?ecwd
hpMp(3M CmMYa £Ap
Tpd4GY L. BiMky 9V;%0a

At 11i03 an.
S^ 1DF^3 . 360B
OR ftak i4p Pm 913 - 113

2i1l1pppM28
PREM£R GM TI'6l.E C Y

t W: rU ::OUNIY' WOR
PAMCK

MtI 6y,
... ^ pC

--PAMF

^IJRV SW DEED
(+^ gmb" 0Ml70fa Cade)

^ D. 10kerx Abrr%d, of Hwris(m Coaa*, Oh%o, for L.
011sWrWa11 . grards wkh Ower.^ wariwty coveraaft, ta Adeh nnw'u and
Supxne Or^rommu, H artd Vft, for ^ jourt tms, a'Bm r°ko ttw SUNWcar
of thersi, wfrcse faat,matlirr4 addmw 1&- 8680 8riar Road, ewet Ohio 439" ^
fogom4lg R^'^ ^OPERlY

S3.tuated. in the Township of Axcher, COunty af Barrison and the
State of Ohio and described as fo].lawsa

Being a part of the Northeast quarter of Sectiola dr Township
i1a Range 5 qf the Steubenville Land District.

Bein4 a past of the premises conveyed in Volume 232, Page 14 of
the Harriscsra County Deed Records.

Begir,rxinci et a5J8 inch iron pin (aet) at the 3ouGheast corner
of the Bort2swest quarter of Section 4. Thence with the .Baat
line of the Sectican North 01 cieg. 00' 56" East 1657.Xfeet to
a stone; thOnce with the No.rth la.zze of said Grantors tract
North 07 deg. 47' 54" West 1409.96 ta.a 518 3.ncb iran pin gsag)
,ar,d the place of begiizna,nq„

Thence from said place r.rf beginning seauth 04 deg, D1 * 53" East
757.47 feet to a 5/8 inch iron pin ('seti: thence South 66 deg.
10' 40" West 146.06 feet to a 5/8 inch irc?n pin (set} t thence
North 61 deg. 15' 15" West 200,00 feet to a 5/8 inch .iron pin
(set); thence South 75 deg. 44' 05" West 60'0.82 feet to a 12
inch white oak treeF thence North 64 d:eq. 06" 03" We$t. 16o^51
feet kc. 4 t4i3,rc>ad spike (set) in County Road .Na. 59; thence
Wit.,'s the said road ttae following seven ;7j cciuzses:

North 06 deg. 10° 29" Fast:.. 124_S^l feet to a railroad spike;
North 00 deg. 25° 53" WLesw 61.35 feet to a rail.resa:ri spike;
North 07 deg. 94' 10" West. 93.41 feet to a railroad spike;
North 15 deg. 511 39- West 115» b6 feet to a railroad spike;
North 16 deg. 41' 41" West 222.55 feet to a railroad spike;
North 06 deg. 94' 31" West 81.61 feet to a railroad spi.te;
North 03 deg. 23' 24°" East 314.06 feet to a railroad sp;ike;

Thenc& with the South line of a 58.78 acre tract recorded in
Deed VOlum 389,, Page 599 South $7 deq, .A1°54" East 1054.19
5eet to the place of beginning and containing 20.1?63 ac.res,
more or less, but stzb^ect to all legal hi ghways.

Bearings herein contained based on the Ohio State Plane
Coordinate Bysterts, South Z-one,

Survey and description grePa.rec# by Robert K. Sterlings
Registered Stirveyot :i3p; 5513 csn 7une 17,, 1996.

Bu&aject to all public streetc, or rpadsr to all easensants or
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instrumk Bcmk Paie

2II11-- M 190 914

rights of way of record, ta^ all zestaictiesas^ and r^^ervatiora^
^f ^CecQmd and to all ipplicaIa1e zoning regulations.

pamat NO. 01 ^ ^m

Pdor ^^ nt R .. no% V€tum 177, Page 634 - Records of Haftm
CE3u9 ty, ohioa

^^^^^

ftcepting and aceserving frow the Above described premises all
the Pittsburgh No. a vein of coal xtmai3.xixxg on said premises,
and all veins of coal below the No. 8 craal and all oil, gas or
other mzzaem:€^^ and land at such p<slrx^o and in sxch manner as
ma1- 3e proper and necearaar,r for the purpose of diggir^, mining,
draining, vere.ti3.atinc^ and carrying away gaid CNI, ^i^ r gas or
othe.r, minerals hereby waiving all suz-^^ce damges8 or damages
of any sort *ra.sing therefrcsm or through ^^ re^ o:^ all of
said coal, oil, Was or other minerals, together witla the
privileges of mining and removing through and under said
^^ribed premises other coal, oil, gas or other minerals
2^lona^img to saaa,e3 Grantor or which may hereafter be acquired by
said Gaar:tor.^ wha^^ may hereafter be acq.taseJ, by said
Grantar, 3ny sur.•fac _ requza^ ^^ the mining and removal of
coal toil P gas or other minerals may be acquired by the
ctrarztoxg its successvr and assa.gns In a contiguous parcel
cnzata.^niaxgr not more than 10-V of the tota7, aores, within 21
years from the ddta hereofe In such case the purchase pzioe
shal1 be $10.00 pex acre plus the fair market value of any
improvements thereon and against sszch pa1^^^ tM owmer sflal1
+3eliver to the Grantor, its sxac^^ssors, or assigns, a warranty
deed, in :Lt,p for the sam as contained in WarY`a3 i: { t'3e%3t,^ from
Pouabaean Mina.:t^ Company In Volume 7.42 page 330 f%7.?e^ October
29, 1958.

The real ^rOPOrty described herein, io Ceas^vogred subject to aW
i^^ME liated above which aVe eXeapter3. fr^ the general warranty
00venara.ts, along with the ^ol2ow : itemA all ^^^^^ata,*wg
^emexsts, le"es, covenants, conki.ons, acers^^ictis^ and out
c0za'-Ya:aaes of record; all legal kighvaysk zoning, building and
ot$2er laws, ordinances and regax3.a^iorss; real sgtate t^s and
a^^^gMara^S not Yr:;: cruza aAd Paymbl.ee and discrepancies,

in bowada^.ia^es, shortage in area, ^c^'^aac^e^nts or
any other facts s^h^,c^ are x^ shown by the public records, but
would be shown in a carraot survey of the premi.ses.

T^ ^I be 1>r W to date of dodng.

Terwe G, W&w ft r^ d Smiaarain D. WPmr hereby releases ai# her ^ft of d+mw
VmVin.

^^^TrED and adcrmwgetB th^^ -17 '^^ e (Jv( 201 i,.

^r
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Iastrurwok OV& p®se
20110040825 tR lgt 915

STATE OF ^^^
HMRWN ^^, SSR

^^ ._.... ^ 2019 by 3. r* u. AEer, Misband and
Anroft Mtftp

..,..-^c

MY commbslon ^

Twgeftkwsnt . w
AffaaW 0. BratE ^

NEW ' olia, d ha
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15 60°QP Eta3.pla E aa1bsai'k3! 8-24-44 315 198
16 71,80'' G®aae yHall 8-3M-43 112 'S3^9 Q^'8•^i 4 IlCArbau

1 27£g
56 47 Rag '6t 54.sembay0 9•-7-43 f  J13 468 0 S4 D.Coiebasti

z o.sn "
21, 35e71 Cl.evra E[1aa+as 51-23-42:-I1.0 531 O 8 6 8 D CQabap

•21 22,46 OaSiley A EFe=is 10-14°•43 113 48D Oxl^.].®p ]i&eaWls

22 2©.39 .H FxauPe ThamPaan. .• 7; 2°43 -ia2 620 Yatlao
23 34.54 -ftank 9Trighi • . 4-'30-46 -119 520
24 165<29 'Robt TXncxtcomary 11-25-41:,. 114 20
25` 123.39 3=icss• Ga:hi•aitla • 17-31,41 -110 51,

26 66.13 .T P. ^Finmpaan sta1 10-9-$3 -113 454 Wi11zam*CamFbelx

°•27 9.93
2& 70.21 cl®v® Hi:naa 5-23-42 410 531 54#lliaae Ga3bF®,ath

29 107<1R
Raicc®

•30 79.00• Fgasnk iorstgomery 7-5-42 r1° 629

31 5.19: Thomrpsoa ata5« , 8-17-43 -113 35 Jestett sportmoan
32 ° 8: 32 °• °" • Parm®.ra C1ub

33 96.70 ^ • W sM
34 ° I5>04' Jubn C Aslaau$h . •,' S-10°42 .12:1 ;23

-.. z ,33 58.643; 40, 21 C].aasaecee Sadori0

3 •77<A3 G 8Thompson 134 16aqco.x + n •..er ' -n. •
38 35.3$ . ^ . v

40 IIo-.Qe• • `
43. 51-90 ,7acob )? Mattaxa 4-26-45 -116 402' Hrank ETiossogti
42 8.35. F3:-aals laantga*r.p 7-6-42 -3°.1t! 629 Nacco"

43 4s5^ " •
41 33.90 J$ ThOscT?ava. 8-17-43 -i13 85

45 83:00. +S Yt °Sl:aa,Finas  8-6-43 -11:1 136
46 19:03 Pg31. Can•. Coal 4-30-40 O123 $04 J®y CyCazaon

7 50.00 ' ® .
^e 67.75
49 65:00 • :Jcha'G 9!®rley 7-21-44 -115 5® ^^

5,0 27.25 . R
51 132.00 • Pgh. Con. Cca,1 4-30-48. -183 504 Sdx3.n. Egi3.3.s

54 $5.99 ' Sabqzy Prsahw.ater - ° 147 Max Sdwards

53 449<00 Pgh, COn.,CGd1 4-3Q-46 -" . 504 17acc.o
nr. .54 15:18

.3r033:12 )4craa Total

;vm 53 iwA
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a Ii

Thnt t}ze z#nders'sgried, NATI01VAI7 PETR£)IEfM C4I2YORATION, asi Ohio corporatiori,

s•ai:th. offices at 6161. Busch B1vd., Golumbus, Ohio 43229, hereinstfter caZled

A,ssignor, £or and iai-consideration of Ten'($].4,.00) Dolltn:s and other good

und valuable consideration, the receipt of vrhich is hereby aclv[ow1edgecl,, does

hereby se].1; assign, transfer and set over unto AMF2IGAN EXPGOAATION GUVA.xII,:

with offices at 6660 Morth High Street, R'orthi.ngton, Ohio 43085; $iereirafter

c.al3ed ,Assignee, all;.of its right; title and interest, subject to the he];ow

described overriding xoyalty reservution, in ancl to the oil.and gas leasex

together ivitti the rights incident thereto and persomi property thereon,

appurtenant theretu or used in coririect.ion therewith, all located in. }faxr5;son.

County, Archer Towrisiiip, State of Ohio, and acquired by the ori,ginssl lessee,

by lease from tlort}i Americ4n Coal Corporation, dated, 3anuary 30, 1974,

rec6raied in Volme rv3, Page 607, of the Harrison Eounty.R-ecords., covering

3,03.12 acres, more or less.
i; `•

Assignor }lerein expressly excepts, rese3'Ves and retains title to c^n..
_

isrnlivided one and one=half percent (1.5%) of a11 oil, gas aTki casinghead

Bas produced, saved,. .r3nd marl;eted from the tLbove descritieci land under the }S{

provi,5ions of the af'qresaid lease, oi any extension or renewal thereof, as

an overriding roy'alty,. free and clear of any cost and expense of the

development ane1; operation thereof, excepting taxes applicable to said

interest anci t3iG production tlierefrom.

. _ }

11SSIGhWTj' OF OIL AI3i?GiLS LEASE

CZhO;t AI,2, I;,IIAT ?i`I TttirSE pR'fSm`'S•

r •

Tfiis assi.gunerat is•marle subject to all texlos anel conditions of the

Yesse described above. 27iis ass.i:grunent is matie without warranty of titie.

Tt7 NITIiiESS 4a1;iEii£OF, this -instrtnuent is,executed this 12th day of

p . . N.

1'^].t718sS8 • - ^^ ^

_r^L'.

(.

3 :

-,

^..

^- ^
..
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SfATE QF QF1I0 )
) SS;

C4Ur^iT'Y OF pl2tlNKLIN

Be it remanbered that on thi& 1Zth day of May, 1995, before me,

tiie undersigned, a Notary Public, in anci for said county and state,

came John C. Ha,balter, Fresident of National Pe'Crcaleum Corporatiot}, an

Ofiio corporation, Pnr.sonaliy 3mot4 to me to be suc^ afficer, and to be-^I

the same person who executed as such officer the:foregoing instnunentin

beYaal.f of said carpmratzon; and he duly aeknutvledged the execution of the

same for himself and for said cotporation fior the uses• azid rurposes therein

set forth.

IN t9I'fTJESS ti'UEREQF, I have hereunto set my hand and official seal.

on the day and year last above elritten,

;:^j'r;rr^;.:,
^j-r ^ ^ `-'`• :. , r -. ^ -•' -r y ^ ^r ?^£^lJ . l • ^. ^,(^r^ ^

:• { , Saraii L. Fudge,. Notary
z^^ r Franhli.tt County, Qhio

' 3^fy Commission Expires: 10/22/75

^ ^ • •,-^ ^ . s.• ^. _
^ay

..k ,

Thi.s: instrument prePared by National Fetrpie='0vrpor.afion, Co]:wnbus,.

Ohict.

Return to: llmerican.'Gxploration Com8pny
666o North iIigh Stree:t
Worthington, Qh3,o 43085

f LAiiAN C. F3[ACtQU${y
Nartison C4. Rpeaordor ^ ^• ^

Rece;ved Z- 19 ^^ rf
at M 14'^
^•^^^^'^^^.^ ° -." : ' .

^
^4.

,..

'^•.^

.."

1r ^

. .. %a . ^«'^7 ` • •

^^ - .. ......^.•«........^...^ . . .. ' ... . :.^+.-^...- ... ^.r;.:.y^ .. .

. rN«

^ J^^ r ^^^ , w ... . , . . ' . ... ^^ . .._ ...

APPENDIX PAGE 42



.. _.;,,.._,. ...... ..........:.........
..^ F.c94^ ^8n.e:^yysr,^t,._^^q°:S+^Pau$ +^isi.a AG'kSC+ - --- --^occtaoJdct uY.-,t kxar caeaaw caa
^ar acn^:arA C S. ^ew .̂.9r . ....... ...,.. ...... .,.,.,., `-•--- .........:o...w..

at s^c ,re,^•._...«._. '^,^t;v .»....».: 'R,,,,^,,_^^....._"_ sc^ aii^;nda:._..:.c.se,;:sL,,.^.^.zcrec, u.a^ or bsu s.r ;i.:.^^+ti^
w: ^t.noxts ,r^5 ;^1e:nts Qxrtitz>yro;]^e +x.sc^^:<gY :n »5a ^catsRkd Ra^f. ^ etvevd x ^^imc6 ks ^t^r^f ,r o. wt r.ara€aai

^fmcs^'.rek a?nrm. '
^',^Y{t . .

^t^:^^:. 7.5r ^;RS'.w^c?Mi7lcet+fJSesYsaeTa-..nF9zuua,^ura^s(+f+ni^r^Y^r+.hsK*'^.rorYisa51C xcca:.a!_tom.ne:nxttiil^:7
'9'dts r.dC^ pc^av^F %^. or v¢! eaars9uc^ t£naw' sacx ai^: ^rra tSa Y,g^: :u mouav 3.`CiFS^3 W m:^F'RS a Au7 *bsvsa*pa Xst[pac-: c.i^

^^i:o-^ rttmd ¢a 3x.X t6^csPsr w.v: exr 5u,.r r.Yn^ yYihc^ }^ ae ^n [v gasE^:aS 65 ?^ (r.ron aaha Sa. d^ fran.v w.+.m.usm.on6 :md.
r.frahuyraddal: . . . . . .

7, Fa ^3sr^ sf ff.s glxcfAs4.ti-nva cv.ra^as ^.4 aS^t: ..

:aen taok rna'^diw aafv'm #w*4 bi a:dh k- 'zar c4mwc;: :.iis m sJsi uunf. tLo
ats a+ni<nl^th F»f p^? ^ ^7 od t^^iv.X t£ns aarat 3ms8?m ka+eG 55siyka,,. . .. .

'fa.xas-^nv cacvlaN]i ?itt ai ^a.^irua u Jv ct biuu:„^nZ zanb5e.^t^ir£i: [^vv rn ts^ saoh a8?^ tss r2 "v,u9..a>G•'7c

;:oaoica.' 8^ m^. u^cL S^i) K 3xF ^ nf: tlt.+cs 6n
M a^.'vmi.mL k.^G^t actl.ttrm xrt nvanmaAts ap 3m2af£ ^b

k 3?ai:acltir.tiswcakc^35as^df 3̂,^m^ar^eEt^

N.lC .k^.SI^'^' :, u^:!S6IV.'vw at^D^stik x OcLn¢ Ctrt". ^ag^

6a1^R'2 '

t<fJ.t1.GiR ^c6N',gcc 9t.i:^FllGfaF'.'s^ GI fit{^ 7P:9^..C> 9^4 ^^,„'.

Ci.^aCOI'. . . .. . . . . .. . .

l3 3W^'1Yr'^ 93Smae 1^c1[QC'dSN.?Y2aALps^-.r'aL^a^ace+^esY Y^CaP.

?OYM^lda.l^alc^SaGGeeaxull.^ga^iy^tt bm:i^4F5^.lYJI«
e'3 r^ sas: casea^ a^i Mts 41:. ^',m saP^ 't1r.. €a^ +^ttitl^
yr^awr,of:ceezx^t^rc ^s1^?cz+.roPxasnasnwwt,:^^i^

r 7; feasxa+< <m 3arercp ka ;?e a1a^vP do^,yE' r.P: ^c*t 7ncau^
r.Se, ^rnaed 3,p aEa,a Ga pl.7;e P^ raaoa.f44 i^^#Oah^oc

Y. ?,^wan s>:.R tuac tLa ft}u tsee./, rdr iaaG xet^ ¢r,idvc
arlk r.2 k-s^x. 7VCYA t^S LI Ir.caf; kaey ^DYa£7sWx
^,W^ aa Fi.nx ^e4' !/AY'3/ 7'r^LPa 4YpeS1¢ Yl }yXW ^NA

^od,raYt b^^.^^ ,daa ^P^, e3ax.trt^ oc cry 1'Aac e^:z^ea„as sn.KCCU`^

^i tti'#:$ti<•PP^"lAUtNC•.nfz8d/xyaE.6sV?'iGf.`yrPdf.]LN^("qMnittYtrZ1M'Cal

Ne3^C ff^?3^4'H'k^p': 9C: S^>41m.9: wK aLLN' 9'KTq^: sfW/YY,j
iL^.'Mtsb`,>MeLQ.

... .... . .. . .. .

n rko ^ead,^znt ef a3:a 3ao hneK woG iar.(. rak c_ecc ix3:rrc.
LhtaG ^a2ra?sH 3lvd ?AP mu'rs;pa}X}k ia 7^KFi.r,vcir.r.

^a,*.k.c]La^^g'G^a'^F.^R^/FCY+wr-;1t:Feotl%da:axkwY

1b^ trtd ZNaO•' :R90
;d^F {hP1t ^,r : . inz:

YA44^i#' P' ,tf{Rfvh..

•^ t

+x, tru7(w' ^!'3.i:tP^: +i:El. GC^} x{5a G%'^FQrYi2 ftt1i1^': , g!uP'+croC 3r.C3

. ai iT^.' ;^ tJita P.U.'?1P/S.'111Vill':

oG a ta7^^i'..t ^cn. cEYi^°x2 i^d hiis-e.r^trs aak .tr^d^ai r.o cS, ^ii.f z.Y+s'ru
m:d^ eaa ^iizae .̂atlkA sao ad^l^it^a: u aSPCrrtim aa^ ba'ai^Ja: f a7. 4;,= FeYIu
. . . ... , 5,::. ..
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at fl^ 0 1^:kt`,

^. +N^e rayvk,bs fxA^. yrosid^-.^ ^o tv 3e , Law.^• s3r2 Av^^s ead kmn, pcy.`d <m.N- an Yx F ^c.^9F as ata 0ce+i. w§c.u Ya:x
vn# ^rr^Bee ^i3 :rser-amtr sa¢ akwa it.e amr ^ tyrrn;} ^,^ 7.cero6 i3,e cs^tarc atra dasv sse:,G•la eveR rz t^r^ h euera. T.^+r.4 dmrealt

.. ^!'se i^m^vt :X yai^ 3kiit„c^ac bxt kF:t^NYt [s t^co sWCeES.7;i^;ic:. sht 7n7 Sc imar rntan^na r 7et y. ii( Jsc :^oCtn^ SSf.^?. yoe.
ccre ycr Yee: ^ Gf4_ ownDu rp n^; cHr.!ee h. thz ^s^, mds pca^s+n tc x,b. xY,4:^.^s Yaa ^i,^5) dyav'r A oP.k sSSx 1'ni ak Cd epcd
6A^'YPRVRu" 4,414^ 2I^.A 5 1YIl£S Kq-.+fVX'^CD K J,^r#YG 2GT b1N9y^- ..[CiKC ty }I^?3CC^Y ^^ JW :^ Y.1Y.^d S3p;6-Jj ¢1 iJK 4M1lP^&.,2 L!.SE
qurr.vfr:^sS^YCwr:mRA^axnxioy»Ufczusuxxiua,9y.w}.;Urui;R„e,eaatghul;ao^ayb.'t'j+a,f^y,'y>p-a,wc:aea»ue7tihizyonZr:ri,
^ai...ss.i<zs.a:refa+oe^.cineF^dciC^eW " nvtc:raerLnf•Lmth W7r•fcarti^tas iraad tnt»um.Da^iskca. peopp:4s,r,eptvrocbd

.._ ^?^^ a6e^d 1(KS fl^rdsm¢: x ^rnv^ cq^ :hrn r,vcia .. 1 swb » rad^ rc»zw u^: a^ br :^eL'.meed.s: Ysze ea:cl^ ^i !§.sEmaa:d o
4C .t6 AN N.k`cp^4

. . ...' . Q 't 'G' i';xet^nA ):KS#%a nrt! a6^9a. s rt.. ^..^ ^,...:L^h...^^5` -^3'"^v^.4;ae:s.:r.°z&^.:s^d. ^ '^axl^is^^-^A.--efsf7^,• 3̂.. ^{ S5 _ 9a ----'
•^ . ».....,^_._.^..... .. . .. . .. -.

^7or x :.. -. ^: .. . .^!u^.N'3 a^:7'a?o:er hIM3.Ear w. Sr:i:-:, n.;l --- ,--.

£:g w: ard 8ei^uaxedg= 5^ zna s:esscr nf: , ^a^^^ Ai^i1vA$ C^tL tMlE83.T?^
e • rc.o,^

..

^,

aai
s.17 fi7P3` R^aRUr 'w ftaCezs .- ........»^---...,.»....^.,. ... . .M ...,, -..,.

- .F .
f A ^m `

. ^T.V^7.-.h.^} ^• ^tl^^. ^ {..^°.^...^r..:
. . . .. .... ..-.- .me.:
..^^.r.. .. ..`...uu. - -..... ,{-^ aa .

.............. . . .. ..

,^ .. . . . ^wR.^i^t^•.Qfi^..^rlW^.^i^. ^..

:! S:n"I$ PY^,y..., ^....W.....-_ .... ..,,,..........F ..^ fF ts•

2
^F^.'^}^^ipoam^ ^eaa'><rzaa.BLCy^lx` x5d 7^ ^r d^^,aza^____,„_„^w ^ wtaan^[9,oa :F

i . '^'t^":`3^r^er̀6' "^9aY^,•xtL'a^a..$x x`r:,.^vd ^Z 8^^^vc.^..n o' `°fia Yv _ .c?s'3 "is?a,,,,,.

^^ i^d r^xi4°k^'xs ^^,^a i`r -5a ^^wa. +ma r+^ r.nrrn.ttt ^ aro-aen t r,^n a- ei^e c^m^arx ^ k.^^r^s
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^g iL.zl CleKa Sines Nac.co

2s 10i,18 » 7-6-42 629
79-0 FT'ank t3ontgomery

T» ` 5.19 ^ kt Th6mgsoh etal 5-17-^43 1^3 $5 ^^h^erg^1ab

32.. ^'• ^^ n . "»
3i 95.'g 6-16-42 111 23
3s 1510U Ja?a CArbau5iz ^^z

ance edo
35 52.6> C

^ w
f$4 hacc0^•,

35 50.21
C 1 Thompson w A v

33 55.38^
^a 13,fr4 w . w .
40 110.90 4^-2fivdS 116 402 Fxan3e E Doss.o

61.90 3atob F Kiattern7-5-4Z 110 6E9 D1atFao^
t2 6:95 frank t4antgamerY

41 4,55 8-17-43 3.13 95
, 4 53.36 J AThOmPsens 8-6-43 1X1 155
.^r92.00 u Cq Th9ap0On 4_30<48 123, $04 J'ax C Carsttn
;b19..03 1+^6= Cnn. 'Coa3" +' ^ y

{750.49" ' ,.
;E Sr 75 » 7-21-44 31.5 50
;r.55.G? John G Wosiey Nacac

4-30r45 123 504 Sdvin B 13i3^^
5i a32.00 Agh. Con. CQaI , .147 Mbx P.3waxSs

53.Rsbsjry Freshcrafiet 4-3P-'48 504 Naeco
Plih. Can. Coa1 w

y; 36.i6

3,0.13-12 Acrea Tctal '
1F^^tt°^ Sor 1AsaficS.tioatloa this,16t2t day oS ,fwuery,

s p 8@iRN kMlCAt? GOAL CAlLP^iAT7f7A _,^.

FVGL ^S7 I6L£lqvt7
tegben^at'^^

c,.^c,:a^ r̂,..^.,
gy• p^^i^anzmd.

6. Xnxa Sazrat^zY.
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^.t'..s^kad tc: am2. ms;fc^ ^ gart af wlut oartaAz^^. aw3t,aa 3^a^R bv a_xzk be:.xaen
'S^8 3i(JR^'i1''931NS't1'i.'t,2f C^'.r&^ ^BP.PL^f3t^'k^o ^^0sar,x. as^: C. ^::'̂Se^t ^2aia8e^'a°dr^^+Ta,^.uar,v ,

1^. 149d}.,^s,ui.s£^'a++^i?v^: 7attu^ry ^to 19^4., ceva.in^ lsn:ae cltcsata 3tsArchar
Ra«astlgr Hax:iana Grvuty, ^tats ^Y ^tcLe

15. ^^Criaaahand^^g arxy otdeez }aR sieicez of E.kisbaasa to tka uaatsszy, esin g¢e
wa11 or dsi.'L7,r.g xn't1 M]1 ^atiues ldts parrett ciS 3,a3.ny rant+als 9x3.Y s tfl the
960 sarea mS,Iac&taAto oea!i.as;tb gaa xa:1 ar 3s-i713ag xalY, ansY L,6 u^^ax to eech.
+ri1,?na7.1, ar.d teau'Lg avat lamp&:id m tIIe acramgscc•rerc•d haretry .1r
urdec ths.tI,aesas'a r7.g::d.s hmeuqdmr szmti.rarzmin e?`t-met as 'iea:t.h x»m.ala:r.P,
scraags, ?raCuatim of +ai^l rr gas ar:w poruS:c of 6ha laaer.d paemis^a Or lenca
vu^tlss3. Lhereui.t: v+,71 cvteud tt.Ss 1,eece beyvnd it+ gi•i.mary $ex-a s^r:lp as t-o .
suc,hpas.°tio€a of kdialaaiuad pa-r.ocfaasms may ss 9ncluzi,edda spruduainganik ce
mdt,s> 7,rovidaad, husrevvr, CdzU 12aeo w2^a73..aot tarmi,aatn 3..4' aas'auac7, d.°Sa91ig
operatinna 44zE be9n; aoucltutsd m: tho 2n&?a4 pram3na cr 7.a»& m.itia24 tAersr^ith,
aasrl a:uh oytratiomvbe31 aqrtinvsta a+iatai^z t hfa Sanam eufarrs sn;l ef£sat
bnyusd iLa pr.insy #arr, mo lottg an s¢tus7, ilsi;7.3.wtg opasatica3s e_s tvs£ng ovadaaud
vitt nc aonaati,a: at' v 4ra thxsx akAntY (70) ampdouuvaF daro Lraa 2ae ^'ojg; a9z: ou
o! vae xa^ ar6 tY,a arAsymuaoxm2 of i^rFl72tg A°' ssio4har raa13..

17. Ytcstitro rd ftn UsS5es aLaSz bo dstarn-tilod bx t1:e autual x=asret of : hr

patti,as baTatof hvtravvr.; sro's emaiavmt ahe;E] zv4 beuoraeaaiiabld vSthhslt€by.
i:awscm,. . . .

A45.:. 3! Aa ^'44tAS-PA^'^HmtlWQ^^$::

F^'^r8 W ^A-^^772S^A8^' Sfl30.yH^^b^^R^i^t^^{'a.'bfJT^^^4FD--0^RSeCg'^-^AA^K?.

$^1^1d..^W::6v4.^r^FllYQ86V W12A--^.^tii'S4C.'LSG"gAd.'^'^DG'^9Lj-^^^K•.^'^fl-'p

R^3SO^a6a-,^1IDSfy2,d-.BX.^•.'IDBi^S-d,^'^7768'^..RR78C^,:.--'6.•+'^.^IUS^•,rea t.'.^ ^g.-^ 'L.6i6:Y1SS^R._

b'RS4-•'(i3tB-^Ca^JON^•^F48•^FtR.^^F ..: . . . . . . ^@CB'- ...

.itia 3"sr1thtiSa.n4eo,g ar.y otl:ar FrBvi,.a:aa a£ thi,s Y.tsima, to zba caatsasyt it 3.e

1ped3.fzenktg tir.daxstandund Mr%xd ?rg R.casat :hatiL Laaxax pr,,e^ so xasfrasarightsoro
aay of tha sbgva daftcr%3sa £yrsp"ciee aad tzh2t 1,asa*x gr•spta to Lrtage6 A3.i of LYs
PmxtSa$ag si:gkt# sud ,^cs;v,^lagaa ar3y ta t8e nx;:ant that Asz[eoe km4^id L.xa kta

Ti$^t Co $rAnE 4.b6 s'AIiE> . . . . . .

t?s Lnassa vtrxauks thzt it +;eiYl saropiy vawh en5 r.e'4 o.3.E ^eAic:fasix^, aersita3ss
avA aahsr tuesmbrsvsase of r+ten'r& ApPxieacbta xa t5ta aib xud Aae hav@$j Itsaed,.

LatYS+caeZ=Chuxbxszr.r-taCtsst SR x$91iudaas:cLfY^n3haXdlxnrdiese baaxos, itn

pgst and Dr"srs d3.veotzrsE a4taaszf, &a}alrrya"yRgansx, e.lES'ilintea, saaeassc*cs
avct aseigna lsom a.nd agaivxt: e:ny ;pu,d 421 cIai=ax 4"vudx,, aGi.<.on' ^auess o'x

uation, gaiCa, liubilitge losa os+Icmagsy 3nel,nd£ag ths ei-ymao. iefdatandizg rL4t

asm4, sr's.Fisgixm zrF zr auTvncjtatas3:pgKr F.seaaw'p ,fsile¢:.a eax^xtiYuieh sng

aiiil abt o,zh rras^st£aaxp asseitodss er& aac=3raacxQ,

#t8*d tor idssUt.trctdra, Dhxs , ltdh d07 of.^Trn,wry, Tgr^,

'1-a PifAt9H &7JSXIC3TY b'R:a'.P

^ / E7.1 {3fiac2 9et1'Sisitf, Jz Cltairsen aG,i1

^f9 r^ d v C'uief UEcatiVa diiL;es
, •. ^ r^_.--..r"--"'=_.-„^-•......-,.^,̂^-!.^:.'

' ^+1 C'3.

^ RasSved^^^^_ 37^ 4Y=Thoxaa Ao Xora. SaMatA^.3•

st
Ltase

l vp^ ^^ ae^ ^U^

^^ .
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^ ^, .....1R•!^ . .... '^° ^ ...^.^. ^M . ^.... . , q . . ^ ^ ^
^ .. . . ^ . +-^^". . . . . _

. . ' . °'_ _. • ^ ^ f.+ ^^- ^

ASS:26NMT OF OIL AND GAS I,EASES^

tA9 ^ (Z. BCAC7CWRi-I.

p{e^er3swt L'O. ^^f

^kN4w ALL MEN BY THESE PRESMT.$: R+Ke:wd^s^f^ ,^^_ tvrk

THA"f 7W CtNOERSIBNED.
C, £- BECK ^y ?` / S. ysi

32 N,ationalTransit Building
411`City, Pennsylvania-16301 ^•^

(hernirraftlec catled 1lssignor). for and,in consideration of One Dollar ($1.013),

the receipt oF which is hereby acknowledged, does hereby sell, assiqn; transfe

nci set ttver'uttko
CARLESS R£5f111RCES3 INC.

1402 kicFarland8oulevard
North Port, Alabama 35476

(hereinafter, ccalled Assignee), all his ielterest in and to the Oil and Gas

Leases lcicated in

!-ferrlson Coun'ty, Ohio,

identified and described in Exhibit "A"attachesi•hereto and made a, part hereof,

together with the rights.incident thereto and the personal property thereon,

appurtenant thereto, or used or obtained in connection therewith.

AND FOR THE SAME CONSIDERATION, the Assignor covenants with the Assrionee,

its heirs or assigns; That the Assignor is the iawful owner of and hisgood

tit7eto the interests above assigned in and to said leases, estates, rights

and property, free and caear 4om a'07`^liens, encumbrances or adverse claiu+s; -

that sai+J leases are val{d and subsi°'sting leases on the l ands therein described

and all rentals x ntl royalties thereunder have been paid and all conditions

necessary to keep the,same 4n full force have been duiyperfarmed;7his

assigroent is made without warranty of titte,.except as to liens, chargex apd

encumbrances caused, suffered or created by, through or under Assignor.

EXBCUT£i) THIS 3.lth day of April , 1'985.

YIiTNESSES : r ^/ `^
^^^t•-r^..

M. J. iCctcack :. Ĉ.E. Beck^

a e Sr+^fr-n M.S. 6:eck

AC1ENaWLEOGF7ENT

STATE t7F PENNSYLVANIA
C€lUNTY OF VENANGO

1^, the-undersigned Notary Public, in aind i'orsaid Couhty, i n the Stateafore-
^G %do."`hereby certify tnat C.E. Beckanci M.S. Beck, his wife, versona'Ely-

knbrtrs: tSr ^e to be the same-perscans whose names are subscribed to the foregoing
., 4 omtir"ur^^nt:, appeared before me this day inperson. and acknowledged thbt they

sa!J^ILA^,sgaled andaelive^red the said instrument as their free and voluntary
; act fpt^ ^ he uses and purposes therein set forth, and desired the same to be

s such.
vAL Pbcf 31.7

^intler my hand and seal this lI"th day of April 1385.
M. )31R4E& Hl.CiICCYC%, flniarv Pbis

t+^^ :rrraaissian expires; ^OT C'itl. YanortZO Ga.. Pa..
MyCoacmission E^w^kea ActaSar Z4, IfSSS
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^, ^ cct cn :a^x ^ cr; ^s ,+^ r7

yp-.

70 ?'AGE,3.1^

,.. _^ ....,^.. ..., . ^..,.. ^.,..^ ^^
. ^ ^. ..

,.^..M..,..^ .^....m.^^..,,,^;.._

APPENDIX PAGE 48



; ,., ._.... _.. ..

'I

z^.

85

+:u

,.,

^

qF

€M'az

u^.

-. d.

APPENDIX PAGE 49



CERTIPICATE OF e^^MENT OF
II+tCOR^^°TIf]2^ E^£f. _ 'ba^' ^ ARTICLES

PC3^°^I®^1^^T ^t3^ ^^^^^. . . ^ -
r.,;^.^..,.s . w_.. -.

i.^r^ the duly a ectsd '^^:c^ Preside.^t^^d^ t^^: ders^.^'^...A
^^^i^^^^r^ ^^ The North Mericax^. Coa^:

nt SecrO^.^arYw rssP^
tiar^ ".orPoration^"} a do hereby^ Ohio ^rpo^°a (the ^

the following resoluti^n ametdirag the. Amended

adc^ ^ ted and approved by theS^ ^^-sf incorporatlc^n was du

June 28ths 198.8. ^rsu-ant- to SOction 1701Q54

^^^ ^^vised Cods4

the Bbard of Djmactars of the ClOrPOraticr,

heretOfOrO aPproved the amendment of the

x;z Ar^tia^^a{ ^ ^^tded .^rtiCICS aa^' Ir^^a^^P^^^^^^:^ ^^

^^^3^^^ I ^^.^^^c^^ 3c^ tk^^t, a^ ^ead^.d 9 said
t r f_^ cl^ I shall be and toac^ ag got forth belc^w4

The df the torporttikon: ^the

^Corporatiot^" ) sIial^. bO '^ol.^air:^ Cr^r^sOrat^.On

^^€^9 ^`£3R^b IT ^SOL^'^^ that the ^`O^'egOi:'^g

^;e:^dment bd:*. ^d, it hsreby t q cont^ted
to, adopted ard

roved1

::^ WITNESS WHERE01e, wo ,have hereunto at c'ur respe+^tive h^nd's

. day of Junia, 1928:W

NORTH I^ C3^ ^RP (3^'^'^^^i
THE

4T ^n-a a Â. K t^^
vice president

az^^l^°
^^

Danis Mi c 8
AsSistant. Secretary

.f.'
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HAEtRISONVOWY ENGINEER
TRANSFEFi NOT NECESSAFtY

JfARRiSON .QC?UMY AUdffOR.
PA7RIC1( J. MOORE

RE14 E4TFtM TRAJ+ISFER B1+-D--&
^Of4R!Ft^

QDI'PCL:AIIvi DEED

^ro,^^7nr+,r b - ^ ^ •^
^ile: c ;c;r„ r,

-Fi iSC"! i t`s 7ii:G
1RAGY L. P0'f^;

rOIT t:LAIri 2,25.DU
fln &+r "7='>a 113:i - 017

26f,1^t }CrrJah4:
_ELLr,3nE C{irtF`
^5161,' 7 hlMT?
: Q".i T41 f'T Ctrf v3r'`:

KNO'1?V A.LT, 1VIE2+1.' BY TiiESE PRESENTS, BELLAIRE CORPORATTON, an Ohzo
corporatiori fomierly known as The North American Coal Corporation ("Grantor"), for good and
valuableconsideration, the reeeipf and sufficiency of w9voh are hereby aclcnowledged, does hereby
REMISE;R'Ef,E,FiSEAND QCJII:CI;Aitvi to NORTH AMERICAN COAI.. ROYALTY COMPANY,
a.Delawere. cot'pot€etion (`C'riatite'e"), all of C;razitor's right; title and interest in and to oil, gas
(irlcludingcoalbedmethaniegas, coalbed gas, coalseam gas and gob gas) and otherminerals in, under
and tltat' may be produced from lands in Archer Township, Harrison Cowity, Ohio, including,
without limitation; the lronds listed on Exhibit A, which is attached hereto and incorporated"}terejnby
referenee:

IN WITIVESS WfB3RERF, the Grantor Jgs eaused this deed to be exeeuted by its dut.p
aathorized officaf on this ^.r day of November, 2008.

ATTEST

f o^trolier,

STATE OF TEXAS

'COI3NTY OF DALLAS

BELI.ATRE CORPORATION

By^?;'i^'^'b /^- " ^"^"r'-•

Thomas A. Koaa ' its Vire-Presidettt. Law
and Administration, and Secretary

AGK.NOWLEDCiEbff+NT

) sS:

^

Before me, the undersigned authQrity, a Notary Public in anii for said Couniy and State,
personatly appeated Tliosnas A. Koza,lcteorrn to tne (or satisfacton`Iy pro'kn) to be the peisonand
officer whose name is subscribed to the within insmunent and acknowledgedthat the same was the
act of said $eilaire Corporation and that he executed the same foir tltepurposes therein expressed attd
inrrthe eapacity therein stated.

IN V4'TNESS tiVHEREOF, I hereunto set my hand at2d. offieisl seal this ^h da,^ of
N`ovember; 2008.

9f^NDA COlEM14N
AL ^s.^ Nomtp.Bub6c SwteoE'f

^5 Noter2lNi S^ Publie

CERTIFTCAT'E OF REsSI17ENCE

1 hereby certify that the precise residence of the G7antee hereinis 2000 Schafer gtxeet,
Siate D, Bismarck, North 1Jakota S$501-.1204.

^ crza^tee
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?'i

MiaersT
Tract: a .Ac^.es
] 19.98

2 29.27

7
S
9
t-,0
11
I2.
13

37'

39
40

43

52.

53
54

99.71
50.00
26:28
14.64
151.94
6.48
99.85
77.00
15.00
60:00
13.32
102.53
19_07
13.69

39.60
10:40
60.00
71.80
27.28
56.47
0.50
35 71
22,46
20:39
34:54
16529
123.39
5.57
51.69
3.39
25.78

9:93
70.21
107.18
34.54
44.46
5.19
8.32
96 70
15.00
52.64
59.66
10:37
20;1$
77♦73
$.5:3$
13.64
68.90
41.10
51.03
750
2.37
1.00
8.96
4.56
33.96
8290
19.03

50.00
6775
65.00
27.25
724.37
3.17
1.92
0.92
0.90
0.72
25.10
22.22
2.14
1_09
13.91
11.53
40.00
.36.18

EzLiliitA

AraherTownshlp ibriSon Gollflfy Stafe of Qhig;

VtlG P^.

113 ^ 167

113 167
113 167

113 96

113 96

113 96

113 97

113 97

113 97

313 97

113 97

116 395

124 523

112 438

112

112

112

112
115

112

112
113

113

110

113

112

119
110

114

113

113

113

113

113

110

110

110

110

113

113

113

11i

111
Yd1

111

111

]1]

111

;11

111

111

116

1i6

116

116

110

110
1I3

113

123
123
123
115
115
123
123
123
123
123
123
123
123
t23
1a
123
123
123
a23

30333.13 Acres ToYa1

438

438

585

585

168

539

$39
468

468

531

480

620

520

20

51

454

454

454

454

454

531

531

629

629

85

85

85

23

23

23

23

23

134

134

134

134
134

402

402

402

402

629

629

85

136

504

504

504

50

50

504

504

504
504
503
504
147
147
147
147
147
147
504
504

Svrfice:
P'8rEe1ID Aczes
01-0000244000 19.98 17
01-00.00269000 2927 .116
01-0000252000 part of 217.36 16
01-0000252000 part of 217:36 16
01-000025 20 00 partof 217.36 16
01-0000252000 part of217.36 16
01-0000233000 151.944 10
.Q-00002530006.476 10
01-0000152000 99:85 . 10
01-0000234000 pait of 99:00. 10
01-0000234000 part of 99.00 10
01-0000645000 part of128.90 33
01-0000632000 part of136.42 34
01-0000614000 pertof435.056 3
01-0000609000 pertof435-056 3
01-0000609000 paR of329:76 . 9
01-0000022000 part of 99.6033
01-0000020000. part of 78.04 32
01-0000022000 p00of99.60. 33
01-0000101000 71.80 lp,

01-0000609000 partof329a49 9^^
01-0000102000 part of 56.97 00 .
01-0000102000 part of 56.97 10
01-000010000035.71 .16
01-0000180000 part of31.4610,
01-0000625000 part of65:31 14
01-0000625000part of65:31 10
01-0000609000 perf017329.499
01-0000609000 part of329.49 9
01-00002630005.377d.
01<0000584000 51.694.-
01-0000513000 3.392 4
01-0000497000 part of33:088 4
01-0000497000 partof31.088 4
01-0000143000 70.21 4
01-0000611000 psit of 135:64 4
01-0 00 06 1 1 000 part of 135.64 4
0-0000614000 parlof435.056 3
101-0000171000 part of.187.724
01-0000171000 part of 187.72 4
01-0000171000 parEof187,72. -4
01-0000171000 parl of 187.72. 4
01-0000171000 pyrt of 187,72 .4
01-0000265000 59.66 4
01-000026500.1 . 10.37 :Q
01-0000265002 20.18 4

0 1-00 0061 4000 pertof435.056 3
01-0000614000pertof435;056 3
01-0000614000 part of 435.056 3
01-0000645000pertof128.90 33

01-0 0006 3 2 0 0 0 part of 136.42 34
01-000024700051,033.
01-0000247001 7.53
01-0000229000 part of42.67 3
01-0000246000 1.00 2
01-0000614000 pen of435.056 3
01-0000614000 partof 435.056 3
01-0000614000 partof435.056 3
01-0000632000 pertof136.42 34
01-0000042000 part of 409:589 2
01-0000147000 50.00 2.
01=0000150000 partof132^75 8
01-0000 1 50000 pwt of 132.75 8
01A000632-000 27.25 8
01-0000510000 part of 126.94 8
01-0000510001 3_17 8
01-0000501000 1:92 g
01-0000502000 .918
01-0000500000 .897 $
-01-0000485000 .715 g
01-0000542000 part of26:0259 8 1
01-0000542001 2.2198 8
01-0000542002 2141 g
01-00005283011.093 g
01-0000528000 13.907 8
01-000054300011.533 g
01-0000621000 pmtof76,18: 8
01-0900621000 part of76.18 8
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OIL & GAS LEASE

RAds A.omm mada We dNP^ day of dlanuntyy, 2244i9y by and between NORTH Rlld98P9YlLMdCdRlll

coAL i&.oYALTiP ct?mt'°ANY, howwaker tai#ed mc,swe% with officft at 361 Mghway 7
'l+Torth, Powlatau Poha8, Oh#® 43942-1.0330 and r.bo 14iOUNT- R NATURAL GAS
COMPANY, maiMminina a moalarag address of P.O. Box 4001, Morgnaown, WM VltSWo
26"S, huaWafter s a11e1 "I.ess=".

WrFNESSlMI, dw fbr ancl in co azx of the preua.iws„ aa'ed of ft saittme#.
covmmb ^ wt forts9 the IA=oar anst I.esace r4pec: ns fssllaudse

uAsma ['LAUSE. 1^ cwlami.voly iD Lassce, all the oil =sl ps (nat
Mudog saal amm ps, aWts^ modmm sm *oalW 11s6 zrodmw m gob m ocohided

rotwafl p,s and *U Sm and c^dwr hydmpabom " nce- 'fom
cmtund m mocuftd watl. cmtlmg fiva-„ or poduced/un0nating wAm ww m ipb ama,

m^ ccmd amaa, md all ^ zones)„ anei %arw 1^^ or cmadwents,
non-bydrecadxx% underNyft the land lzgMu lemad, togetber watb X=h

=Iusivc Tigtsu as may be necesmy or convenieeat fbr T.Asse, at its saloefim to OscPlm ft
ctevvaslop, vs*clw,@, ffi , wrcl mwdn production from the LAnwltalai, -€1 ftm adjoaaalsag Iwxb,
usiam^ medx& and Walmiques whkh w+a ewg smss°sctod w cuomt x °the right to
con&wt gwphydwl and ^ explorwhozy Ums; to drill,

a
e-W to ^ ^

aboukwk and s^m wax to sam or bztaU i+edsa efleattic power =d aiepbom " an1 to
` whh %Wmtenwt ftffitics, #nclemft da^ am"OM md eaiaectioa=Awm

fhcnttles ft aan i^ ^ production cad terxisportstion of pra" fmM the IAMSChOld Or ff*eaa
1=& z=aps tle sl„ lo we noa-dor °c eraaer &VMVM too Ot°caWL to 40M PI

of my kind of the ^mm thawf. la^^l^clf^$I+the i^ccft of ^ dwain wW
removi.asg tM mm thwWhun; to prouwt Mmci ;gas; t^s sa1s^R^, maintWu, repair, and remove
materW amd aqutpment.

I3^r_IUMQN° na Lmobold is 1®caftd in the 'I"owmMp of Amher. in dw CounW of
Harxlsm sn tlm stow of owo, mrl dendbo$ ceas ExMbk "N'siiehed >c&vw and mmdc a pac
hcwmf, cow1s*% taf a UAI of 3.033.12 4--, wxeow acoWlk worm or less„ and imluding
cmdgwm lmda owned by I.omm. This Lem also coven wo mclsadcas„ - adslaRl^ w tha
above alwcaelbod: aU WA if =y, cmnagsaaaw wa aowmt to or 4coning tba lmd above dowdbod
and (a) owned or oldmed by Lesaw„ by 11m^m ^cipmcan, posmsion, ranrwwsaat or

insbumimi or (b) m 9D w1sac.Ya Irmw bm a preftmnr xigb8 of ° ora, iamasunrecorded
SWM to cxccoft NU &Wgslamesrrmt untrmat requaged by fbr U uwm cOgnplcW Or
woumw dewr'sgdcn of said 1ne1,

,̂», ^̂qp '^ . $ ,^lil^[. '^s ŝq^pa ^1 xwas^̂ êa.pŝ $n ,^ ¢̂,, , pf^^ !^ â q̂  8^affi otP`l ŵ,(ua

0P

(5)
day

ft=

y

42a4l69 A

1y

.Y^IAa l

a ^ps
.G^^

/
R60005 (^bo^ 0.tliWq'b+)

p

'x4+ A1i

g

J^7^' 6-°N'Y'![j S

y

^'^^°°°A 27. 2014 (1Wy ofi^

pe,=y toraa) and "1 cmdmw briwA the prk=W term as ta dO cubelY axx *^ LOwebOlcl If
any of the fcell®ennaasg is sa9isfiea3: (a) operaflo-s are cwxkwtc an the ^..^a^ltl cw 1^
^lesi9a^aa%^1 ^Fae^edth in xe^5 of oalg ^a or tlsa^fls ^^nts0 or 00 a vmld deemed by
Lmft to be capaBxk of productiam is 1ocaW *a tbue ]d or 1wW poolaelfasx^dzed
tlbcrawi* or (]li) csll or SMa or their c,<"6t11WUtk we ^du=4 nvm the Leawbo$d or lMXd6
^ledftmlowd dxc0wia4 or (lv) if the Lessebold or 1aWs polod(uddzed ° Bs used for
t^ undcrgmmd stoMe of apm or for the pwtwdm af stozed za^ or (V) if Pmwdbed gaYniom"
m made, or (vi) if LessaVe opum"m we d^Weck PooWmad ^ ^ ^ a resalt of any

couL am* or ®thm whAng or a^g rc1aftd operallon wastins and af^w ie^e,

^it arr autwdmhm° V^ sa^la opambous cxa tlx^ 1^ FMMMM° or on otlsor 1^
gffmmg the lomd pwin.iaes, mwh delay will a ° `oW1y exlonik ft PcIRxe^ ^ 8COOKOWY tam
ssfthis a31and Sm lmw wMuxg S"tiom1oa perf- rmance, by Lessee for a period

of tlrne oqul to ^y smla,delayp posqmmrwft or° 'on, Ifa&= is OW diveaft
tlw commica of tlal® Ioae beyond ft pr€s-y' texala bY rum= Of mV Of ft Eltmusthv
m^a°.lzans^ ^^ hadn® the pWmcw to the I,_" of tla^^ prasmeabW paytnents provided
below dasll be coadusive evidence that 4im 1^ has been exwnqcd beyond the pnmoy iftm

E2j=W& taf+ IaItWAR ^j=. Lesmm has the ^#on to extend the primarY t=
of ttcos lAaes for ow addftionW Win of five (5) yews *caaaa 0- 7 sw.tion of the pr;rmry term of
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this 1^M aWd extmdon to ^a undcr the same twm and crrogticeasas as contiintd in this Lane.
Lmue xmW cmrdw ttds optim to extend tlszs iowe af on or sZae °oax dift of ow
paimary torm of this I.ow. I pays or tooden to the Lemw or to the s credit .aaex
anond oc}ud to the initial ^coW en givm ftw do exacsxc3m ^f. EkercB,n of ttai^ optasm
3e at a* sole diecredon and may be invoked by Imsm wlm no otbAr alternative of Ow
Xa=m Tam rlause cxftnds ^e L4aw beyond the pciamy tenn.

at1,^ ^^^ LMUN&^EDREBuam

(A) CO10JSTRUC'i°ION OF LFASEo na lingazage of tds Iaaw (imiudiagM laaA not
iixWted toa tiae I.ean "Y"erm and EXticasion of °l°arta clauses) teevw be read o 9aafgunp of
speo3a1 lia.°audoiL This Iamw aW11^ conxtrued tamina"n„ fewiwtm9 onwelbtan or
cxpicatim and in 4avor of giving efibe to the contirt of tWo I.eam vAme the almumsumm
wist to nuduadn dds IAme in effect te^ any aftiw oi °^ mwlmdwu at fsatlh abow° laa
cowmdon thomwith, (i) a wall shil be dmwzsi to lv capable of production if it lau tio +aVachy
to prodwe a V-^'at ^ -porating c-ts, watlsc+ut arkgwd to my owts to ddll or eqsa3p ft
wsll, or to de.t+aw the tmil or Sm to nmkoL and (ii) the Loom l be docand to be owduWmg
oposdons in smych of *i1 or gm or *aIuc consfluxws6 If tEw T.e is cagqpd In geophysical
and olheS cxooratory ^ inclxxUM but nM liaxaiiNd to, wavzU to ddll asa initial vmil, to dffll
a riow weli, or to mwork admulate, deepan, sidaftwJ, fimca p1ul back in the ^we or diffeasa4
formatim or repair s woil or eqnaipmAm on the Lassahold ex any t Ar. pooledhodtind th=Vwith
(mc!t activitles "1 includre+, but not '&re limited tsta paribraeiz* y Prai-trmy or pmpamtM
work necessary for drilling, oaawdametmg ixUwnal tachWc! aneel mis to irait3aft amd®w furdw
develop a vmiaA t^ ^Wnr4at; associated theve 41a and amw include remanable

in setivittce ywvided that thoe® i^ a wnt1nwm of oati^r°stiaa ®whW a good faltla offost w
dcvclop awe!1 or tlsa the cemadon *r lntenWdon of eaLlivrltia the ctithtaxal of 3cssco
#mkxasbg inknupdow caund by the acu of tiued pwtiu tvw Lessee ka- no cmtwl ^
ragwatwy delays moomawd with aw mpmvW pgmwe topund f conducting such .aaes).

(S) i,lMUA'C`iON OF FORM'[URE; This lan slsa c

or procapsue to cohm a cwm of icanhadon, cancelbdon, wq
actlan or bmwdm by Ow 3satE1 ' bat mt 1Qsnfa°ted to aars
auffiatized under the term of this i,asse,'aailen ft Leam has ac
dmmnd and tboreaftw fOs or zefiam to saiefy or prSavklc j^
demand within 60 dwls ftm the mmipt of ^ nuticop If i.Am-
damsusaei, but in gmd Wtlx diwgrew vith %.ossaeg posttion, and t
such a toopowe duiYB be doomed to essdsfy tlait provisioc, t^ ^
and effect mad axo fuatlw demagm (or other Wahm for reliot) exaiil
the pandwicy of the dispinc, other #hta alaeit$aa for yaymmto that
t$i8? Lease.

PAXbOM `lQ IFAWR= Tn addftiqm to tlm bonus
lacef, I.essee covcmmts to ptw I.eassors propmuguem to I-eg
falloww

(A) DELAY RENTAL; On or be-twe the fira ^l
mmvemwy dmcaftw unui imoe° receives PjwWqy wiftr tWg
Delay RenW 'tlaes sum of Five I3o11me (SS.C^) per tM acm pikyW

(B) ROYALTY: To ^ Lassor u Royalty6 low all tn
on production ftm tise r ^asobvl+d, an foiiows.

1. t?Ti,.a To deliver to ft cmdit of Leomra fma
ci,gkath pax[ of all o41 and my cronstiumm awvWprodmmd md n

sr le subject t^^^^^^
^cw fticitm due to ou

^ ^ nastim of lesgoe"s
aticaax responding to Usszs^N
timely rwpoxcds tt81assoes
ftrth do temoras dwxefte.
aaiWl cantaaaue in ffsa11

;r" In Lmmx's favor daaireg
ir 6o due tander t#o t^ of

by 1easee, for 8w vocutkm
peramomW of ownership, as

y of this Iaassa Wd. tsn CO&
e,iawo "81pay gessoraa
ad'aance.

awommmu. msi WUUzt;ncM

cost„ a ltoyaity oqsaW to ^ne-
ow from the leamhcalcL

2. a". °i'o g^^ Leawr an ,amoum eq1aW 10 ® put o#'tle $^ produced,

3wmA and nvzketod bam evz1t aaed !^ well drilled on the , with sais1 royalty equal to

^no-4igbth gW to be vaiwd at '8bd pice received by ths vmiUwad at the time of

prodwtion. for sWsi gm ®r, Its samvi rA+te ona deducting such proceeds, swicrame, ad
va$^^ ^ otha applicable mxes° ^^ome zray witlbold pgyrant we.il am6 tam as the
toud vva8hhois! exceWs Eft clqs#lwo ($50°t3(1}.
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s
(C) DELAY IN MARKETItdCBa In t'w event tho I^z 3Is a *^8 a^e the ^a^ or

3^ ^lasa^ai4a^i ^v^xF91a that Lome ^ to be ^^lal of ^, but d^ xa^
^saaalc^ ^Eple ^„ *^., or their ssc^^^ dmubm ^ 1s no s^r 'bads '^
waond[M ^1m ^ ^ ^1 ^ ^ ^ as embllslzel (or I.^

ers de Ia^) a DAW in Mwkeftg eqaasl isa am and fivquamy to the annual
^ ond this XAmn "l mrs^ in IW1 f^rss^ sW efOwt to 91^ ^ame extast as
pwfnumorRwwtyo i

(D) SFiiJ7°W1N; In slw evmt that gaoclmdcn oP®mlt. M or
and m mmkoW foar at per®oci of twWw months, and Umm 1n no p
or Iws4s pookd$uWdwd de dW1 ,
produeden, ^ a Mmt-ln Royalty °aqtW in wnount md ficgAer.mE
pwfmoM aana such time n pmdmction ia re-establidwd (or Www
Lease sbg1 ronain In fW1 fam and Strrs$q#n, 7 ossot

cc dwpm any well on do Leachold or to drill a um
effmt to xe-emobIa^ from m o'bghW pr
diffoun fb ° In Ow avmt tkam do pacodazedon fmira tb
Leanhold 'ss bftrnqftd for a paicd of lea then P*vhv moaths,
f'ome and cffcct vnt'lout pqymm of li.®yalty or $leut-azz Royaelty.

(8) DADe1AOSSo I^^ ^ equip
a17 disnabod 1wKb at the comp1egan of aedvi9ks, aeead I.as9ft
j=proveummu to the I a i t l mnd l x a L y f o r t b v a lose of gmwing cvop at

(P) tAANNER OF E'AYMZNT; Lcom sball make or
by clawk, payable to Lessor, atfilo foliovsaps aftem,

North Anmimn Coal Rayalty ComPmy
Signumm Place II
14785 Pmoon Rtaad,Stits 1100
Dg116 't'eocm 75234-7891
Attmdm `sxgI3

W'a copy to:

North Amuniem CoE
361 Mghw*y 7 IoB'aiYla
Powhatan Point, Ohio 43942-1033
Auen^ion. Wieriagm

hcir cons3$83dnu is knenuptod
adesci$9g well an ft IAmselaold
as Royalty for ve
"^'^ $^i' $w am83m, Dday ^J'aeSB#w
razendus to Iem) aaAd $'hfa
dW119u^e the xighB to wwork,
well on ** Less"d s,xa asa

fOSBTlM8On tff EMt2& a
only produckg well on the

this I.em shall rassnln #n full

md materials watt recvMesa
m to mVdir atay ed
astabig #hralam

all pwymmts due hommder

Pwj=at may be Undered by sremil or MW COM O MW" (e4r., I''®d" ). Wd
payment 1a upon erswalrg or d.i9pamb,

(a) CHMtIE IN LANI) OWNBRSFIIF*, Lome dWl not be bound by WW c1mglc laa the
ownmWp of the Iessehold unul fareaished with amh fteumenWaaa ^ Lmm maY rwwnMY
x,4u=. P°endan,g the nceapt of docurnentafiva, Lessee may e9amt cldw to corAinue to xuic^ m
witbhssl,d pxymeaLs es if amb a change had nca€ ocgntred.

(H) TMB: IfT eum recemw Ovad^ thm Imm does not have Ya^ to 91 or anY Pwt
of tto ' nghm Iow, lessad, Lassog ` ° ^ w^rHWa.s^^ poomm ^t ^a$d. be oOnavAw
^ea and payable bcmuxkw to

may
T.easw esntit the advem cWm Is fqmlty mzxlvzd,

(1) LiENSc Lessee raay at 14s apica poy and di alaay poot due UNC96 MWWISM
j zw ot'm liens and encumbrances on or againg uayt lwarsi or lnterat indudcd In the
Lanchold; ar1 Lessm dW1 be wstlded to nwvcr ftm the dalme with 1egv€ lnWexi and costx,
by dvdwdon ftm =pv fiat^ ^nts to Lessor or by aw otlw €aawful.umns.

(j) 3TON OF PAybMM; ^ ts wt I'ax8b laaslax are coveramu,
nr+e speoW li ` iow ®fdw ninnum In wlalcb +thcw Z^ayxocnts amAy be invoked. Any
Mam taxe the pw8 of *e Lesmpe to dmcly or odwnvbc properly ^ ^ynmd em wm moult
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in an '^ UsminaticW4 expimuzn. c exr fibrfttrm of this i.mw, LAS=
mmaZeim and wAmawledges tlee oil and gm 1^ payment-, in the ftarsrs of rental, bonus and
royaW, oeaa vary dcpcndmg° an meaMpi.a fwtm md 8ht fts Leam is the product of good i"ee"s#s
ne iarbgv agrees tlo dw pgigrmont tamm u an f*rth laeaag, anct mw boum
pwymmft paci to i^^^ cmgitule fWl comklcmtaen for tlie Leasehold, Low ford= agms
that such paynimt terme and ^ payments we find and tW Lessor wili w seck to amend or
moddy ft 1ewe or swk additional conmdamtum 'imW upon my 4iffaing t^s
vvhich Lessee has or vRaill nqptime with wW othm lwwrfoii md ps owner.

(K) PAYMENT REDT^CnONS; IfLmsm owns a 1owa batftvt in the oi1 or gas ttm
the enthe mulivio3 ed fm zmWla astaft: t^m the SeIStal, (awW ibe T^ay Re88W psymenb as nt
fbrt^ ^vaX toy^m md sfaut-ire xo)Wt1cs laweunder sheBi hes paW to Lessor only in dw
proponim which tessor's int^a bew to the whole and unffividcd fee.

jTjI'I°i'ZÂM!QN AND F!C7QLM. Is= gmt$ Leseve the right to pooL " ' a or
amnUras aU or geft of the Lcmehald wath other landso cmdauous or not cos>tigmus„
twoted or uWamoL whether awsW by Ussee aer by odwi6 iit a dm boftm er aftm s9xilling to
create dcillin$ or pSaaiuctiim uft esikbw by conUact i°ight of P=WM to governmORW
muborlmtaon. Pooling or unkizWg in ^ or mom insumms shi$ not exhaust Lemice's pooling
and unfl' ` digm hcmvnda, leme is poled the dottlrctaange the shm,shape,OW
ooni4iom ofoperadm or payawa of my aaiait created. Lessor agrees to accept and mcciw smt
of dw pmdmHon or am garygone realized fsvara the peocluation ot swS usit, mwh propmdcaW
sham of ^ Royalty 1kasw, each unit well as dw number a Leas"d ^s indudcei in ft unit
bents to the total number of acres, In the ordt. Otherwin. to, my pwt of the esnat, dCa@liza&
opcradm in pnpmdon ibc dr1ilirq6 pmducSion, ^shut asa an fom t}m ani,tT aa^ paymew
ofRoyahy. Shrst4a Royeby, Daky in Niakiting psymem or 17e1ay Rental attr1buftb1e to my ppit
of"ttae wxit (imiuding V= laerA WWl lm tl+^ ^a Off;16 upoat ft fta^wa of8we I
u if g wc11 ^ joegled os^, or die sea'bicct activity attributable to, ^tic Lanchold. In ttea evat of
crnna'sm or in

suasmwm
co ° ^ q

of

uĝ,,

Rbd^

-

lands

^g,^Leas"d m+^ ^liŷ^,^ t̂,o v^ I,,mm ^̂aaa.w3 tkm 1^8

F^^'^9°'°'''°d ^ 'k^C4Q^ti^ ^bd covwed by ^ &d^eT Lesm may, a60 its Optionp

saly an ft Bmtkx' ^^dc°°_'°mr*9°(dSle few ttw purpons iaff'th%a °

FACM=. Losm sheCI not drill Ek well a^f.tbin 7.4^ fmtl ®f WW suuctm 1OMW aa the
Lamdwid wkhoiA I omxeii writtm conmt LmsoP obalE not y >^9cti^ or sMsctum, or
pi^B ^r tm within 2i30 ^t ^ s ^swvEl or within 25 ^ of s^.^lix

^t
m without L®^ s written

emnsito Lessor da.1 nEcst impaca^,."n modifyx dwnr€eb or zestr ii roads and tWi3tim >uift by
[.^ ^ LmwWs vva°IttM consent .

=ZNp I=B= Lmm covumnts " Lmm xbn1 have qaivt cTdoyr9rw*
hatundw and shai lave bamftt of die dwWxee of a#ter acquired Itle° Should any pamn having
titlc to tt^ LauseWd fml to mccuto t}iis IAMw ehO LCAW glkli n6sWtlelOw lftdftg upon a11
pamm who do wwmft i.t as Lessm°

^E ^ `Y"hm is no implied cavere^w to drall, prevent p
ffsaadw davet^ or mwkct pcoducBaSm wpjin the pdmay t^ my exft[lssaa of tam of tMs
Lease, Thm si8aU be ^ Uawhold faribiture, tv^tnlosdion, ex+i " cw tamm1Baeion fbr fiffiqRm
to comply witta, mdd ixiMli^ oDvcnmts. Prowvi^s hamlaaa °sz+.dlsadiuS, but na4 Iifflited to ft
prmcdbo$ pwmeaM agaWfiraft i°sa11 com ' for ft Whril lsavW gmnted.

COMAlb9TS. 7`lais L^ =d.its ex,pzcxsecfl or implied covenoub' shoi riastbe seasbjmt to

termim8iasa4 fcr&iwm of xigs.ts, or denuVe dUC; 10 hawar 16 comply with obligations,ag .̂^^,_.,,. iff

c®B2^ll8^86CE 'Lffi 49^"I^iCtBSPely ^3°$^°8lt^ by 'YBIlp ^y or i^1 1r'' c $'^6S^t'A$Is or 9d^^aa or th69

^ ^ anWor third paa#ies over whm,a Loom bas me cootml°

AIMEMA'I'H(3I+8. In the event af a disagreement awem Loaw UA
$Ms Lmm-, pat'ommamm th a or dwanam *Sedwd bY i^gmex OPerat-s, ft n-fas^^ Of
all ona di 6a be "^^ by m-bitswWu tea womienw -itts the sa€es ot°" Amea°lom

ArNtaWan Associatim A.11 f^ ^ com ame1ood with ^e aMtradon shW be torm eguay

by LewCSr and Lome.

^VFi1t^ The entbm agrbmcm betwon Lessor and Lessee is ambochod
I
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bmin. No senI , rcyxvsouftdcas. or pwmi.ns la^m bma .^^ ^r reMed upoas by ddw
pwty as an i t w or modaficaa#on of this I.OW.

M '& Iame, at m^ 4=6 and fi'om $a^ to baz3ey my and cmct tt3m
Law n to ail ar any pmt of ibe Lrmmhold reoonUng a Saanmdcr eafLem md themupon ^

LeN46 and the rigi^ ^ obla$ations of the pardes hauwundw, sW1 termani" as to the paaet so

wxvmWered.

MT , MSMS. M1 rishm dadm =W tWlitim }u^^ bmeat and bind Lessor md
Legue md d5eir m7^asa e ^ ^asm.

^^= MAMML When drailiu& x^rkin& pm4x^^^ ^ O&M opmwdom
h*M=,A-, or Le we es4s fWfi11mat of ita ob'iigoaon^ bacunder ar^ ,pmvaee3. or cie[ayed. by sw1s
al^^.7 r^aIosy s^i^^ îr

YBS

® or aidexa, or by a^1i^r to obtain e^ °̂'^ ^^̂^^y asî ^ ^̂̂p,ŝ^̂
Rr̂

s. ,
^ava'4'mR matmial. av®;

^

^

g

S

^

^tl6%i ^lq aawn or 9^ ZSY6^y d6Vlb61Yq ^4^i'^ ^ATBr

mudi9iowq wary w&cugo, xebaliM irmueasiolaq +riext„ sbgw or let^w cEspulm, or by imbiifty° to
obtain a sodaftatery market fsar ynedr^^^ or fWju= r,rPp , ®r consm to take or ftnspoft
mich or by aW otbw mm wA rmmmb1y witteiu Laim's control, this Iowss dm1
not kxntitseft 'i^m of awh pmveatican or deiyq gnd, st Lcsmlg"s uptionq ttc pmissd of amb
prevention or delay shall be addW to the tnim, 3meof 3:.eme ^I not be ]i^s ^ ^h of
^.gr ^wrdsicm oa^ ea^6^ covonxmft s^^ L^:^ ^ ai^°aa& °pvduWou or a&a opmfiaxns
we so pravaftd ^r delayed.

MRILIT-Y IfmW pw+risirsas of Wa Lease in iold iaivwlidor mumfb----hl^'b,^ ^
cea^ars of compatent j^^o^ ft ^oa pa^ris^ of this Agso4ment ^E ^ in ^ force
MAd OMWL Any pwvrWm of this Agmanmt Wck ianvalid or uncn#me" only in pa^i or ciq;tw
will mmain in fUl.i fame and effia w *e wxwat tax haa3 iuarvalid cm monforambte°

MI&MMARIS, This Lem maY be etmat^d in t^ ^^ ^ comtoparts, am3a of

wWch vAI be doomed to be an cdgimt eW of Ws I,,eg" and gl pf w1si* w1m W= W30dw,
wiU be deanad to aonstiiuto ain mid the some agmament.

M^r^^r. ^.^ffx^^„s^°s°Et^R ^ n^
t^E ^E^= ^Tcetami^^

swr^r x ncAmx®^r .^
pmvidetq it s^ understwd and agmed *M1 eaO weEl kcadown. soods, and

pcFa13 5xe& to be consouaWd on ^ property shoU lra Iwa+Fci by the Yuutusl earconum of the
paa['dem 7ame WWi mw1e ^ propowd wetls, roaft md ylpoibm on tia pro;wly oad
tbmwdtor notijr Lessor for the pwpon of obtdaaiaag tMk connat, wtskch commt M be

,^,q.,x,^

1 0

I^i^r ` ^,m y,.,^^̂ỳ^̂.

^A

^c,^ q̂ t̂
^.^'

ô'^,^^yYâ^̂ ŷ 's p^ ^d ;^t[qng on the â^^^y

^6^PR-0d bii ^^

s

^d 0.d^8sa+g, g

r
B

^

^.

^

g 6 of b,.^mys RA^A^^ on ibe y A.es^` `JblCEd1 be

tooifd^ to bwm !`w °

IN W17NESS WFiEREOFs the iemor ansE F,cs^^c havo executed fift IA=c as of the day

noci yew G1a above written.

^SSOM

t^^•^ ^ ^r
^g

NORTH AbMUCAN COAL ROYALTY
COP"ANY

By: 7
^; F. S^Sr,CMOF, s^ ^^

lAea.,
-- U

LESSEE:

MOUN!"AINEER NA (3AS CK3N&AN'4f

BRJAN ^,, QSLD^VMK
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2mfft^^^ . OR s^ I"

STATE 'i°?$*' NORM I7AKarA

CCRfNW OF SURLEIGH

F
3 ^a

)

On Wo 29'h day of Januoy, 2009q be&ee un pwaonWly appeared JAMES F.
hCELCM01t, iwm to me to be *w Prasklxtt of NORTH ^CAN ^QAL RC3yALTY'
tOleeANYe the corpornfian thmft to descff"d $n and det woomd ft w.thtSa i t^

pd to m2b tbad vica oorpozzlion extmtesei the same.

MY

° ^ - b tf ^ ^

^OttW4JNWEAL"fH OIF POWS^.'L.VAMA °
C®UXr!t' OFWASfM(iTON

ocs t@d4 the ^ day of 2W99 bl&- -11, 1 ?Jltwy Ptablitr
in and for thm Co ffi of FwmsyNm*N the undecsi^ hUtiwadaad9 pcmnWIy appcnred,
BRIAN L. TESEaO'4l'ICfL who admowlefted ISitsmlf to be d+d pv^sw who signed dw ftmgaies^
inmnnatt, being audwdzed to do so, exwuted the foregoing fesar 8fls^ purposes tkseteaxn
contaim-d by sigi3ing Ieas num sa^ prcsident to the °

IN WITNBSS F I hmvmo nt my hand anci offivW wW.

n ^ 0.
^^ ^^I

MY ^rssissiran cxyimso 'A . 9 Q'° f .3

GEED
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^ MM WO En &-.-dfln 04 0
Mudmd twoo

^ ^ ^eft ^^ Ûwnft
_... ,

AUOUW ^f Won% to AWOOrAM 04 sm
crawanwr^ to oemy *saf iAs tt'sm of Md39^ (€sroftd to to
r^ ^ Aw*ooot ema", ^ ^ ft ^jag of ^^ ^ ^^ Vo ^ ft
cc^3^ a^ +^€^rvwip^ : ^oob urid. i#o aioM lo dr^ ^Vh oOe$

sat^ b oaraftrsk rawoftnec Owrolm

tr^^^^^^^:^^^aa^
^ s^'^t^a^ rs^#^t, ^as, a^# ^a► ^^l^r #^ ' 1^ i.^s 3se^t4as ^.y^^ c^

^7t^'!^ i61^°a ^ ^b ^3
^ ^ ^ ^e

KY1$. ^. . . ^^^^^ f^P ^i^

TO HAVLz AM TO RC" a3l rp4d oislalw ^ wo aq riow
^ ^ . "tOw, ^ ^dss.^w^^ ^ ^ pat,r^oaa ^ a'^ e^

motWo w4^+ w*mt to l$e fb eq

(1) Al^ Lommm, tcy*Mo*d i;rwM#V royaWas and oflhw burdoate, revm*kwmq^bhomts otad "rAw bur^^ Wom of maxd.,
(2) RU rf ^f . m ^

In ®^^^ operaWmo; ^
(3) -m^^^^^Mon of Um LONOO,
(4) A# 4gasb mmevad ft or Itr ^ aorkipmA* rsr ucsro , taba,StgUory " Pc&ft o L otoft

to amtrrxt or moutm ft L 3rs tany mwwrrr, and
,all sppgvmb^o Wvm, ngft and onJem of m nPat3 400 "m# ouduwkti?.,

Am1gnm convap '^ UM*ftm And dMW Of " otpftndbv rrmv*ao. mmm,dmd 0 tufA: ftnf ^ *ncg.VnbMmw =eWod by Oer A=Wnsr bkg Mt 0OWWWO .

Avoigrw olw haft6y georft and to A0646140.. ft . WW
mwgms to vw eaom3k so bwn a $^ ^m %A 1^ Co'r^ to ara^Pc^r £^b
o^^ ^ ^^ r^zs Ft1 trss Lbwmg, ^ my^'s3ch Ansigw i^ wWOW to
arebmo *ft pb6pom to A&Wqrwea p . . . . ^^W #W; .,

in addftrs to #"tW A"Iontxuwk Aaatnor ashasdl uma ,. ae^C ,. s^;cs^ do#ow
-rs- or

kwuUmmeft 0W . ^ ^ nmmoyuttiw ^^ hr*)dktZ5w1Lho*A !€mkMora, ftn*w
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PARTIAL ^^^^^MEN'C OF diL AND t3AS LEASES
^^OU^ ^ "NIY

IL06i51^^

STATE OF OHIO

COUNTY OF HARRISON

^

^

KNOW ALL MEN BY T1iESE PRESENTS:

For and In corasideralon of Ten Dollars and n
Gonslde ,the rewlpt and suffidency of *hich
Suckep EnerpyA L1-C,, an Oklahoma lirnited riW
P.O. Box 16496, Oklahoma Cky, Oklahoma ^
^Assrgrece, does hereby gmnt bargain, Wlp ^^
Resourm, LLC<B an Oklahoma limfted IIabIGE^ ^
Box 7 8°756e ONshorne Ckya Oklahorna 73154, 1
undnnded pordon of Assig€or"s inieree in and to
amended, reffied or modWed) desorlbed In ExhIbk
amount suft`icient in vest Assignee with 2.5% wrA
risW on Exhibit g^^ ^e WelIsl and the land 1
whether voluntary or stgubxy, as shown on ft

OiI
"g"^ 4

wen
Exhibt gB" ('ihe Unff), lnduding aII ^l and gas produced
surface equl^^^ ^owdaw thenw€th:

^^ M-l"I

D ($10.E0) and Other Valuable
hemby admarleclgeci8 Ohio

PonY, whose maNng addmse is
K hereinafter Werred to as
n and daC,m unto Latchmont
whme mallirg addrom Is P.O.
referfed to as "AsWgree'°, an
gn Iessm (as may have been
hred hereto Mg I.wsmlr in an
3st In the assockbd weII^ abo
in ft ro pmducticsn unltw
ation map attached hereto as
1 m and ali downhole and

^ROL9tED HO , E AssIgr^^^s ownership Ir^l the Leam Is not unfforira as to
all depft, zones or foamafions and the fb oIrgg pOrdal. asstnmerrk would catise
Assignor's remaining wotklrg artt6mM in any de , zonis or fomflons covered by the
L ${datmIttW ^sider^lon of any ed or teverslmasy irater+esp to be less
ftn twelve and one half pemrrt (12.5%) on an afght-oghths basis, then the I t
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anstr°ument Baok Pase
2011OOMM {^R 193 272

assigned hereunder to ft Pssignee as to such depft z6nes or fbrrriat€ons anly shall not
be the fuA two and one haiF percent (2.5%) working irr"t in the Vftib and Unk as stged
above, but i^stp-ad siali be proporl ty reduced ^^e ' same 9)ftnt as Assfgnor°s
reduced irtemst as of the date of spud of the WdIs wfth rB,'- S to such depths, zones or
fbrrriations.

The lnter^ assigned hereunder shall doM
in t omed or claimed by Assignor In the lwses, or
the Ur$at, cortracbsa1 or otherwise, as of the oftcM date,
in 8s acquired Via farrnout non-consent ^ecdons, fo
any poftn of Assignor°s ft or owership i t is r
assessment of nort-oonsent pare^fflm or is limited to the,
title or ownamhip convqW nder shall be p^
same merAe.ssigrorgs trde; provided, rx
weIlbore only beWs in the Wells aftr payout or the awe
shall not reduce Assignee°s lnterW in the Unit or subs
herein ta convey an undWed 2.5% intermt In thel Unit.

itmtoiy trom all wariting.
ier source of ownership in
asignrtoK Including arty
Dling, etco To the exterst
abr payout or aftr the

e of the Wells, e#sWgree's
y reduced thereby in the
cdm of ownership on a
t of nor-consmt perefts
wells, it being the irtwt

Assignor delivers to AsMgr^^ the above-d6scribed nte at the same net revenue
interest owned by Assignor, prcporhonately reduded ta the In tassiqned, The kftrom
assigned shall bear a proportiorate ftre of all app ^ ta r^^B r^les and other
ob ` dor^s burdening the Leases and shall b^ar a p o aW sham of Wl cx^
assodated wfth the driiingg completing, ope ' and/or pi i ^r^f abandonment of any
^i he rdril^i on the t.^sm or lorid p^^d°®r °row

This assignment is made subject to aii ft tBrr^# a
covenants and condfflons of ft L.oans and any lntervoreft a
affeding sorse, whaftr rawrded or unrecorded; whM tora^
the Assignee hereby swunm and a,grom fD perform wfth ^
The terms, covenants and conditions of said Iends, anig rre
binding upon #w Assignee, not only IrE frior of the iesso f ',S)
their mp ve su om and asstns, but aM in twca, of
sucomors and assWrss.

the express and hpliod
igranerts ard agmanen8s
covenants and condfflons
at tD the In t assigr€ed°
5 &ad agreements sh^l be
d any ptior assignom and
e Assignor herein and b

This assigrnent Is made and accepted v^out a r6prosentatiora or vwarraegty of
tikls of any kind, ober expmss or implied. In the nt th ft to all or any portlan of the
Interest assigned should fall, then and In such owwit t^e pa^r^ of the interest
assigned herein sball be reduced in the pr^or4or^ to ^l^^ fh^ failed prar^ of the int^t
3mm to the ar^ae interest
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InsTrUserit 130®& Pqst
201100034E60 OR 193 2e3

in ^esewherarF„ this i ntis dated ih day ckt bAC6" 2071 P
but effectin as of the appiicabie spud dMn of the WeII$ sO shown on Exhib^ 'K.

Ohio Suckoys En e L°L°C
an Oiciahom itrn€t^i i^^biiiiy

By:
Henry J. 1-10^ ser
Landanil..e i^

^^^OWLEDGMENI"

STATE OF OKLAHOMA

COUNTY OF OKLAHOMA)

gr^ ^ ay yearof in the
Pubiio in wd fbr ssid State, pemonally appeai
or ^^^d to me on the basis of satWactoiy &
subscdbod to ft wlhin i n7ard and acisncu
his cly, and that by his signaWm on the in
behalf of which the iridnriduai acted, axwuted t

: Presklent m
^^^nseC

& 1 b"€ rno,'^e ^c^ersigr^, a t^^
Fienr^ J^i^, a^iiy isn^a to nae
n^ t^ the indMduai whose name is
IgW to Me tf ot he executed the same in
rrnerit the inidWuai, or the person upon

My Commission Expim;

Prepared by:
Oh'o- ii^ye Energ"y9 L,L,C.
P.O. Box 78496
Oklahoma City, OK 73154-0496

^evised AII
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EXHIBIT OA"
I

bdW to and rwde a part of tW certain P " ^i^r^
Ohio B^ke^ Ene^y, L,I^.Ca, ^^sIg^^r, to L^t
Assignee, da^ „^, 2011, aaverirg $ i^
bam fag ^ s^# f^ below are ir^ ^cl in I
ihey ^r or peftin to the us^^^ wells 1fie lanc
fbr the wells as shown as Exhrbik 13".

WStl No< tN. w
SlWd ,X

OHO9AOQ®Mi
LeNw.
Loam:
^ DWS:
Rewrded:
TasPareet
7"swnsh1p;

^ ^^^^
^^^^ Wi;l .

NORTH AP!EP8CAh8 COAL RO4°ALTY
eNOUNTAJNEER NATURAL CA$ CON.
o1d2W=
Bwk 183 page a
See ExhibftWC"
ARCHER

sRUPWARt , 'BOW Fad
2011030"W0 OR 143 274

^^ of OII and Gas L^^ ^
^^^ Reacu:teea LLC9s as
In!i°Ianison County, Ohio, The
& ftWgrament only to ft eMent
induded in the produdon unt

OpeMno Agmerag doWd Janu.siy 1 1, 12011 n ChesapeWw AppakichIsB
L.L.C., as Opemtorg &W Larchmont Resources, L,C.p iVort-Opembr3 covering Archer
Tcmehip, FI^^ County, OH (JOA 001-0014) ^

THIS ASSIGNMENT INCLUDES ANY WELL, IJNIT,
PROPERTY PJ EERIVING FROM NY N
IN'I'EFtEM PURSUANT TO THE ABOVESAIa
AGREEMENT, JOINT OPERATING AGREEMENT, OR
FOR SUCH IJhIIT.

IOLD, CONTRACT OR
5Ei^̂ipT̂ OR DEFAULT

ORDER, FARMOUT
SIMILAR AGREEMENT

IT IS ASSiGNOR`S INTENT TO CONVEY TO A SlGIV^ ,^ Pi^^iPOi:tTI£^I^q°iE ^FI^^
OF ALL OF ^,SIGIdt?I^",S RIGHT, TIT'.E AND I EI^F^ ^^ LIi^ITECi ABOVE IN AND
Tt7 THE SUBJECT LANDS, UNIT AND WELL, Et^ LES! S OF THE OMISSION OF
ANY PARTICULAR LEASE OR LEASES, E'^O S IN ^7 ^CRIPTION, INCORRECT OR
MISSPELLED NAMES OR INCORRECT RFCC9 I^I^1G F^^ENCES.

END OF EXii10IT Of^^
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Reevtruamk ftoit PxBe
20110 M 2372 OR toy 2267

201 ^^ Fal r1r '8^^d 3xr
F^^^^ CDENWs f!l9LO
'rFA" LA OQMP ikECORM
06°28-2011 At L2249 ea.
A R" rNT o 1489.+10
OR Bacta 189 Pam 3MI - 327a

^^3^^^

^^^ ^ ^^^

CcKnw" OF HAMSM

JUNZ 13,Zell

Al

For good md yeE£aaab1e €amsetais3vn, 3
m hereby 1edpW, DALE MOPM3('
1$rEdied pwt=vh43^ (" hm'€y bi
cmveyz woft DALiL ri:-XfMSYLV I

ie. 2100 Ron A
752016 ('Axmigneel^ a.t3 of do 68e3, axte s
ovanding° wyWIV €nftreet r+^eerad by .^
cwbdn Conveyamm fi=n Amdzaor to Ob
InsWorgat Nunber 2010000022" and Book
Rww& of Hmdm Cowly Obas (60
ovenidirg royalty beiag equal W ft f
^^ mmmiAs ^^^vcd md mark
oil md sm kasm a!=M°W in t3ae
Uasw")-,

^lea= H^m ExYulitA.,

An C^RRI *qW to 1025 % arf SM
oEheP 89flnwats produced, mved &
Ixamus."

`ibis AmignmeW a19zil ma1u& aU dshft
^^^^ bmcft ^^ Awiowr ^ax
cmvgjwwe^ w the ex, is 1tdw tee^
^be suWwt€^aU of ste mm a^^Chm
tbc zome paddn to mi3 ovarkU&g EoyaI.$y #nm

. TO HAVE AND TO HOLD *0 ink
accordemerod a9^ mmmsm wA agaigm ixa

ka-aby
to WARRAN"1' AND FOREVER DE

umm Assigme and 39^ sumomm mmd, amism
all patka clahffii^ ft mm or any pwt thm
uaader Amaiwwsa bw not gOmwAn.

E#la nopw 1a5 the buena cd

mccs;pt and sqMWewy of wbdah
MRVICE^c° PENNa IZ, a 'kwm
E:1,36 Smats, : selb and
FAL'1^^ LP^. '!'^ laxasi^d
w, ^ i^„ . Dam. `^,

^imi4nd 8astbat
1=md by vhtm of tbut

RucimC. ^
® ^ w

I^L
of ;the omcw Paabrw
^^ -)^ E^

of an
ftm covftvd by the
^ (the '^ubjea

' adB oSRy &+mw and

^do °^^^

^ by, or ^ch
Chmspeakesby vi"60 of the

mmi4rox apyofty 'mftruet,
^

wm*a to - 11 - I
XL

e't assigued

kh the team homfv and for do
d lUeV imd i#^ mwcmgm and
1m ,a^ and saed iu4tmsE!
^^^^^ dcmmm& of
cw intmw4 bye ftmoQ& ar

^^ Assipmoem Is ffi^^^
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20150OMM M 189 32"

fM ribs6indon s^ stibraggim of Assim
and t^^ covamnh& ^^^^
Avdom^ ^ fxdm^^^^
obs=w of Hmi ^^^^^^
PonmwlsanU and o#i rishu ofwt^on of ^
^^ amegmcd.

^^^^ provldom herw3f A&
UPOM md UPPHOMO tE9s '^^ bcrtft

^^ suv-ewm ^ in
8 Jte6M 9S mildo by Am4mWs
^ofau dgoh#^ mdcr tlm
9", f:t^ vmaft of

^ room owmn cafft

m tts ^ bvx l̂vfit ag ba , .
^ ^ ^

LAum =Mmmt^^ aftceWe as of
^^ ^ ^^^w fm* Is choampmko Coaveymm orx^
^hcab* ^ later dwA an ^h umh 2 or ^ Ow= wo fuvt
wqmh^ by Am€gow, pmvxdc4 bowwmr, dW fta' ^ ^ pmyom ^
o^^ st^ a^#'^ °mottunun fna° each ^fl '^ ^ sukt" xAm-*M
oeeI=& poWes3dxrawith ^^^^^ fkm pm4out^asa^mwh woR.

^ to
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Ifistrualaraft Boo3c Paaic
29311DOMM72 M 189 2269

J7ALEPROM
^^ ^ ^^^ ^^ ^

sr.

C87MMONWPALTH OF PMNM'6TAMA

#^UN°i'Y OF ALLEGUMNY

Befew ^s ea^d^^ a ^'at^ Pasb^i^, ^ a^ &T ^3 c^aa^ ^ ^, ^s
^ „ r^ ,_^.. 20A, by Bmae* Wood Jt., t of DPS
1am GP, LLC, aa Tmm las^e$^at ls`ubZtsty am"pago'. aware ipwtaw^^^
^^^PoluN LP. a `^am fimwdl^w &,A W4 Aftd ot
mmx IWUd AnWiV compow on bchdfof mM ^e.

N Nvrimw s [^^ ^
^ ^ ^ ^ft &W md yew fax$ wziUm

*MCW mdwomMm aMxed

"WAWM k"
9.a nSFde #a FBrSft#"p, p4mft

( Auie2b Name af b'8^

Date 88 Ewphw)

^^^^^ ^ sutdam lasm

Prepawd By/Retwn 'T`o. 2ak Pmpmay Serviim
330, Pb^lll^ PA 15205

PNNNI
^ persaw

LX,3 Robkkmm P3WA. 66&
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DATE: DOCUMENT ID I3E3tMP77C9N FfLING EXPED PENALTY CERT COPY
12a=11 20113MMSY3 WIEFdC"^R1OOMESTEC (MER) 125,00 80q:00 .OQ .00 ,OQ

' Rer.dpt
7I& 9s nat a.bill Pkma do e®t resnit pwAmat.

CT CORP®RATI®N SYSTEM
4400 9ASTON COMMONS WAY, STE.126
ATTNt JAME8 H. TANKS I!I
COLiJMBUS, OH 43219

STATE O HIO

^ERTIFICAT:^
Ohio ^eer^^ of State, Jon Elusted

194730

It is hemby sordf°ied that the Somduy of 8tW of DNo bu cuol.y of ft buszum cocords for

CIM"Ema E DM'TI0Np ^^C8

md, tbs sWd business moads show the filing mci rwording ^^

^^)

MMGR ZSnC

UuiWd Bwu of Amaim
State Of Obio

offiot Of ft 5e"et"Y O'f sta9ra

vomment BkM)o

201135600573

Witms my hand and the soa€ of the
Smet;ry of 8to at Co3nubusb Ohio
this 27b'd diy of Dwmbcr, AD. 2011.

^^^^ S=dwy Of state
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DATE: DOCUMENT ID 63ESCPIFF660N FIUNG EXPED PENALTY CERT COPY
1Z2=41 2511 MEMED O9.3'r OF E-®S`I ENCE (MM .00 .00 D.l ,00 Op

Receipt
This as seot it bilL ,plem daa not remit paymat.

CT CORPORATION SYSTEM

4400 EASTON COMMONS WAY, STE. 125
ATTN: JAMES H, TANKS !U
COI.UMBUS, OH 43219

^ ^ ^ TIEd 0 r' ' 1 U

CERTIFICATE
Ohio ^^^etary of State, Jon Hus^d

1933620

It is herely certified ftt the Sectetmy of State of Ohio has oustDsly of the business records for

OHIO BUCKEYE ENERGY, LIe,C,

and, taat said business records show tlhe fdiag emd rec ording of-

Document{s)

YMGED OUT OF EXISTENCE

Doewnm No(s):

201135600573

Vritma my hand and the se3 of the
S=etary of State at Columbus, Ohio
this 22nd day afDwm3er, A.D. 2011.

Umi^ Stsims safArs®ri^^
Stdo of [lhso

Office ^f*c Sometay of s9aw flbi^ S^e3`^tmy o$°State
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OFMCE STATE
-^-^

^^^^^^^^^^^ OF MERGER

WHMMUs
^ NZ 1tAZTt1N,7^^

^B&&ed Wita^ Ow km o,f'dw StrW of® ffOMA,
ho^°rkd in t^ dkw of ^ Semtwy of SOO di^ audxndcded evktw'^1'a a^orgw
who* .^^&drWJfit^ empov k t^@ w-Mw, cxpvvA*dby #a im of& SAWe of
O*kdmn

1V(l W ZZIUMFOAU, Z ^ mderaigmd of SAW of OMat"nq by°vbfw of
dw psv^ wxed in me by lm do hmby a,^ Oik Cerfifima evkktu*g jut* mnw,

I1V 7' MNY WMMOF8 I hm heaemb set rry hos#andawed^ be ajkad
dw Grea8^eal of On SWC of Omahom

Fikdi^ & COy ofOUdnw ^^ thk

&Wdwy Of

APPENDIX PAGE 91



FILEEI - C - hc^^ Secretmy of Side 1 Q11

^^TMCA," OF M^^ OF
OWD BUCK"M ENE. GYy, LyM

J6Y6

Lr. C
- ....S$9^[ A.. . . pp^d1N8L'ILMicO •

ftmmM tD Swfm 2i3S4 of'thc OkWmn 1,18^tad L€abaI%t'rCompanyAct entt Sedion 1705.39
of tiae Oaio ReWsed Code,

Choseptak ExpIotiition, .'C„I°C'„, as the awAft limite3"itty company, and
wdfm n fofkms

1. The rA= wtdJurissiiedon offbra^on or ' °aaa of flw dmmWc Simib3 liaWiity
company mid the fordp limited iWNk cornpany which m to merp am

J^aras^i^^^ ^f
^ ^^tt '^ti^3$

^ e Explarmioaa, LLC. OkPdiDtoa

Ohio Buckeye b L.L.C. Ohio

2. Au agrooment ofm 1es 1m approved md oxwod by Ohio Buckeye Eaaaj,ya
L.L.C. mid Choopwlm Exp "o% LLaC°

3° Mao nam of iM me^iving domestic limited liabiifty oam;mny Is Cheupcolm ExpIsratioN
LL.C,

4. The aMe1es of " °on of^ ^ving liaaakd 1iu1x°iity yslaall be the oWes
of oWWza#im c^ m" LLC°

S. no effwdve date of the maW will be Dwomber 22,2011, the deft of filing oftbh
Certificate of ^^er whh do iaa Sominy of sto;

6, nm agroetsent is on file at the irbwipo.l pl= of businm oofChesipeake
Explamtion, L°LC» at 61001Yorth Wastem Avosa^, Oklahma City^ okmsm 7311S,

7. A copy of^ qmmg of mew witlle fnisFaod by a e&ploa" LL.C°
on mpat W vithout M to imy pmm holding an intam in OW^ Buakeye g
LL.C. or any person baidzng im fnwm in Cbesagsroke. Exptondo% LL•Co

Sw2vul3 12eas f"

^
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IN W'3°1VESS W F„ ^ Explmfloa$ [..L.C.m ns t4 s.arvivinj limatad
^"ty c Wba =sad ft Cakldeeba of Mqp lo be =mukd this 22 da} of
Dwmber, 2fll la

CHESAPEAKE :L0.0Rd'A&5O8'8g d.ieL.0.v.,

an OkWwm 1'amited.NoWiity mmpany

H JlY.
Mm D. Rw=,'Vice:Pxsadent

. . J
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x0mra~4

^ E^S i3^ f^s^ ^ m 2417

Mew CATEB

.t^^ , BILL !!I` YAN^."

STATE C3F t'iMO

COiINTY d3F . LSON

`IM ,^SbaMAENT^ BILL OF SALE AND C8^^
as of Novmbcr Iq2011at 7:00 man Cantm

by ATIONq X.L.C,^ ^ Ok
Vol* a andam addmw of 61tl^ Naft V4''^ Avowapq C
VAa$ to TOTAL INC, s Dakwom ow
1201 LO3d̂^^.^ ^^^, Hammd% Tcam 77002 C-Am"m

$ F b ^ doUvered ^ comwdm m r h $ S gosd pm=M M the tmm
Armned dated Deamahm 30„ 2011 (do b
E=U Tlusgteiond Fmad M Is.P,f ^Vess BROW a-9-tu8:'
Saft-ly butitaflonal'^y'^ ^q̂ ,^.^ M^ LY^ ^V^ ^^ ^+.
PmparVW6 L^.dC'

q^

sR ^°°'^8^57. md

q^

1CSkke Corpotudon. and Aodpoe.

^^^ ^^ -A=
7°°^as (3bSS "rlp,^̂̂. q̂ ^e ^^'^ a^
^ linalted RF&IR3Eaw W .y p

bhom Cityq Okkbom
^p
C3A1^

m onx 'WlE$h a nod" of
)^ ^ AmderMOUt b executed

f #W mftm Pumhm anc9. Sd+^
^ amma ^^ ^Ywt

oW FuDd IX-Vi% LY„ Enor'^wt
AQUW F^md LX, COAS

1. ^ Par md In evasida-MM of ^ ^liM ($143,00) md otbot wxd utt
Yebmble^y^,,,,^, o '4^, $̂p̂gqĝpqro^pp$^p

!$l^V.4d2^id'^

^ ^^

q'KX

^̂p '^'^ ^ ^^ ^ A ^°

bA4Pi^ haaby 4 ^8Ap q++ q AWGN.

AND DELIVER tnto Amogne, do q^ Propmdomw Mm* (8^ hathmfttr def-9d) of
aH ofAaiipoes ( 'i^ r4006 tide md ` ofChpwVvdm ^C AzqWsi8a.cz^ T-1-C.
^Ohio Buckeye EnewqLo^-C, ^^^^^^^^ Asm^pm)
Af Mintae A" tFtW old borgM m of *A Effeaa+b e `rme (or, svsth rmpeot to Ske^ Contaa PSA

as oP D bgr 3i^ 2011 (ft ^ ^ to *a fwHawft in the Utka Aam
(but ettceludbg a^ Bxduded ) mWeat to ^ ^ ^ resemadava hmof

1e^ ^^ll. gn md ndn" € ^
inhwaso and sm mvenm hammsgs. and^^^ easingbmd Sasb
oocdcmwgr, =Hbr, nutmW gm Hqdft aad. other hydMoarbons

"X iwA ' . and " °$^d #^ ExUbit W Wmdmd^
^^a pm kav4 wbich am owned by (1) Awigmw (^ the ri" x^^ Wamt *t
Cbmapmke ABC AmqWsWov„ LT-Ca amd Ohio Buckeye 4 I,.I-c' ewb of vdwm }a bwn
maWcd i^ Aaggam) or any of #Rs AJM3asum m aroftw EffbWiv Thna or {°^i) Aadsw (`mdudWS
tho ASK #ida mod inurest of Chmpode ABC and Ohio Budwp EneW,
L.L.C., each of whoin kas been. merpd into Azaigum) cw amy.of ift AffEafts with to the
ConUvctod PSA Loaaw n of the Closing Dan8 fzn ^h case, ° or nw°whcd=
^ualnlp &ad ft bmds oDveod by ft lensm md imomea% inclatdaa^ ^w dwm'bod. In Eda°sw
"A.* e+rm dwagh amh x^Wh# ought be amtftd fxom or ia^^^^ dcsmibed an EWnbit 'W"
(collecdvdya ft «

&xM 8OF 2
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^^^r^t Book ^^
M OR M 2MK

12 x AE! of to a mW &a vmft NoWd 3n Bdailaa,t "Aa° (#^ ")6 (h) ag Lmn
C>W=d +z^ bmd% CMaa46 ftft1A& PUMM, Valws, boom$ and

° ° ^ ^'c9t oonneowd to 9s '^lolls st locwmd ^ t^e I. :^ ^`yR) I Cftmed-

Lvaw4 (iv) ^ ^ ^ of ^
ammeoW

impeovociants6
to the W^^ ^^i^

^ the '^'^ PSA 1^^ (v) ^1 ^€a^
and ^ ^ e^ In ^

Owned pcswae talqAtow md
#tm used a.n connec*= with tho Wdb or PSA XAmm , (vi) afl Lum Owneid ' °. ' wdlo md

` md (vaa°) dl ot3m XAmn Ovaied a'pvurtm^^ owned and used iu
wow s adon cw mfidweas
^ '^ '^'^ PSA Lenaft ^^ ^ desmibvd ^ mAmmumm (a) of ^ (YB) of d&
mbpat f ^ ^ caHwdvely. ft MmbmW^.

13 ASS pmantly =Lift uaddzadon. Poo1ing OnWor cOmna °
a'E' °ftqpadom md =*, 19llya R judicieft Or &d '$WY MWAd
° an&oS' pmdaft*n ETn:fis& 1,%t"b&' - the #m altribum $e or anocamd to &Ed

lAmdg, nd*1€c^^ s awd its inuoug ^^^^^^ Or aaaft
==ftd lber6by £ velya ^^^^^ -Amnela

1A AU pmmdly mdedna ud vaUd H 'E^on gain "
(cgduding wW oyeral1mg ^^ or dodw)a 28601108 mtk 4^
tmntmt sa^ ^ MISMAMSDIS6 Ud' ' POD1i^ ^ ddzmd=

agramnaniN, ^ cxAc^^ agmewtmtx, ^ ^ ^wuA '
emantaget md im camUvoft omi agroacncaft ^^^ cmuacK ansi.

=xs^^^ nWmmwft covwQwe &Ud to m =tft tO ffiw L=ds Or
ft wegs or my' tmd or ' M ^ WMOM
^ en ndfth ari- oftehad lts the AW=meM (axaltccOvdyg ft
"Cawmtn;

1,5 A1 Hydrocarbom in, ov, under or produced lvm or andb=Me to *as lam cmr
the Uzd lum and vdkr +tfa M%Aiva " md dw poowft ffiftt+sf and
$avertoa^ fico Animmor its 7,5(*) offt A

1.6 AB1 1=aws servitudm ^^^md aR otha Agba md
^r^ ' on +aw used in oex ^ the ^N.^res. of 1^^ ^ ^

^ or Ow U3AftW*u Aawape6 md-ading Ieasc4 eammucmft ' cw 3c1^^ with resinect to
mwbw fee han*aa included in AwAvmo°^ WW gi) ^^Udd Aw un for to
foca$on of s^ ^ to Wah ax^ Eqo4mmut or (M nommory ^ 81m dVrr ^ or opavdon a
any sf dw (sol%esadv-1.7rathe

1°7 Sml^^ tD *a dgift md resuladons rf^ Bwdm ^^ ^Asdame^ book%
x9cords ani f"sim, al Conbmu and zgw md all tii'i fiim leam fihs6 I^ ^% vmilsmoludwg
toosa #aaesfl Gooloseml and GeopkMical ^ofian % Mch is amot &A Ereluded ehma of

^ '^^s ^ ^ ^ by ^ Seismic '^3e ^ s3r^l^^r^ by Anivim io ^ on
^̂pq C1^5^^^1o^ ,̂^^.^y wai@^ ^^, ^^ ^
¢J6EaawF ^tl mminumeme filmy andrormscnW and mfeW . ^

Lufommdm ^^ to div ftm Hoftd hL 1°'1A-0 1.6 hftvof, the
mao ,m m•nKh=y . or +^^^^ zvaswA*ly
requeftd by ocauding.^^^want^^^ vakam^ overanm Tm

rGhW06 " Md tRX r*=ffd% ftr mI ' Pnor 10 tft SffOCdve 71MV, Mai

1.9 R%hts end iftmab in promeft uud&- Wy+' goticY ssr Dammmm Of bsm=w Of
ftift md bnewsts my ogrocmgW of°ind ° Clnchxiing wky ^gh* doms or caum of
aaflsan of AzsW= or i9s ° Third P^m wider my ° mdepinitke or 1oldAtfillares bmwlm
evememo and say fndm8aatics 8vead0t'ed in cmnwtion w$Fa AsaLsooes oe 1s Affiliaun' PAor
wqWd£tga of any of tho pzopee,id^) lbD the cataut mad cay to th3 odoU moS rWO and 4anesffi

rdm to Umesadmngw„^^ UabMdm doWiadailza or ^^ Awomcd
OWw„walow undaF Cw AWwwout

^^2ces
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^^0&womi
2012094^^ O^R 6-k

A,k1tkbM ^^ ^ asel ^^^ pumoLut to C" Section 1
being ". y caUed The 'VdLunaMd o ^^s to I - I ofAmigum to *Onwy md^
Amiginum-A bueby coa^ to Amhpmr, subJwt to dn reservattem ^ oandidow havin
oommdnW. ** Comwyod a^ em afi ^ Ias dmmfpdm any fi&o=vft cu ndopollod
ummm or any uamKdbod or iumrwt swm a* tefinmom. Am wed In tWs A . do
two - ° sloI aman m un&vaaled 89.2M7%o

TO ^VE AND TO ^^^D BU Uftd MMSVIW tW COMs"ei ; toptisgr with aA tssW
t^^ e,% powom md laivgqM 'vft tnWa Aeftm
and Asdgwels suooasom md amftm famw,

2. The Conveyed ktax"to at nkdoa to the DavWopmmg
Agr-most

3. ^r ^ boxaby ^t ^f ^t ift nuoucasm
and ^^ 4a^ wmT= md ^'^ dditaid. aU and dogdw DohnsWe 71eic lo !^ C*avaymd
intomm um AmigrAm ^ Anignmlr. vncmwn mkd ^a ^sy ^'^
^^ l^r^^y ' ° or to s^s. ^ ^s$ or any ^€ ero4 by, duvigb. or und
Amdgmw, ban rot odwwim Thb qmW vnmaty of Defaubible.'i°'rRk w#t continuas a6w *a
d^^^this AvdSommew ^a pedodof'Evo (3) ^^^ thm=fiar be of no fbftbw
fome *r effita cnqt with nqnt^^^ undw moh spidd :^^^ Defusible "1^
^^^ ammied ^^^^^^^^^^^^^Vft& ^^^^such
darse with xwpect theraw im moW+ao& The ' munded dExk amh ' m :$s to tswp fi*eax
^^^^^ tonnbmdon. oW daim or^sa^ ^^^^^ spedit
wwranty of Dofmdbic T"t^ Fmbw. Am4pw ^^ md nkoewAd to^, dw
ri^ or ^^ ^ ^^ wwmdw gtven or nwda by Aadgm a or lft ` "^ pvedtccmwa in
titig, wj^ reopm ^^ md to the wma; ^ y anim ^
noba mwooudm^ gtw%t

4, ,• : ° Rahosaw ^^hembymm
AWWMMA ^ n of Dmmbw i. 201r

U*a& LX>Q cbcmpmw A ° "E
. the

^^^^^ ; ^tx. ( ^ ^ -QmftyaNy ^
2011. by ^mums dui ' =d Udm FChesapeake
COMPRW I°° atad mta awommft coI^oodvei^^ ^
^^^vdWtt^sAm 9W ft ^^ ^ ^

^^ or any a-mAa^ng royahy or otbw dgtft
^ Roywty compfty U pmumt . w kAV . . .

intmvm md o#bor embb to ft
dwmibed ies Eddbie -B- (coUeethv9y^ ^ ^
th'st swb iWArftts =d ai&ts shag wmbmdvdy bardtn^d1a
^Mes wsA hAwem It the , ' thg do 3wE oonsftft

^

d*m herotri zww $'^ms dohnd s#efti
fbrs ftm and Fg" any Eoss, 3n value,

wpm= ^^^)' _ ^^^sa'
^,wise OA of o9'In . dan Wi* is bowd IRMUaorm

Royalty ^^^^^ ^ or ^ acoaam of ^

^^ owLdn 0) Amooded ^
^^md amms A s^
Chenpwkz

^^,^ ,..^t^-) md Utim Royalty
mm'F^Ra ^^ u of .. 1.

Yaw partnum U LP (-Royft
A-MEMOMAmivwr

_

^^ budened̂ ^^^^^
^ to the

a-amx
RoYSIW C

o &kl^f'^^nwm
s -of OvauldWo ^^ "lutmmg

). and
d3fM mes 466

aviyea LextestSe ptr&mmmmm,
no -A ^'el$ e"'^^ AtWom

tt.
1^^^ auwnws fm in

^to Asmigme *ad vMch nmiIt
^^ nmm 4 any^^
coomM cc the

PAMSWB
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^ ^^tCCMUZ ^ ^ ^

51 EXCRF FM ^ ZXPRM AND SP. . ^ C FaWME^.'P+^°,s^,^^^
^^ ^ ^ OF A S S I G N O R ^^^^^^^^^^^^^

CA`1°^ V=XVZV" AT CXXXWG ^,"RSUA?fr T^RL-Tt^ AND EXCFJPT
Fm SPWAL WARRATWY ^F bZFEMMMg E ITM-'s CCS^S'rAOM^ ^ TMO

, ABOOMOM ACKNOVaMDCM THAT daSMGMA ^^ NOT ALtbt,
AND IIEa^NOR EMRMY .^^5Y DISCLAiiii. A,"eD ZelIG& ^ AND
AS$IGPIt^ EDUtEW ^^^LY W . , ANY . . ffAMN OR
W 'rY. FjUnW^ B D, AT COMMCW L4Mg ^ BY S'^':^,= OR

TO M PROD. N S t A T I M ft
I ^ D M RA . , C^^ DALANCXM . "LAMOMq 00. 'rlM

QUAU g, QUAMrM Olt °3^^ . O^ ^ ^ VU OF HY^ROCAMM3^^ ^
^^ ATrWOUTAMS TO ^^ PROPERTWES, I AC^ ^^Y,

y
MISS ^^, ^^^i^ O^` A . R^'.M . ^^^^JJ^T M NR AT

OR O .. MATMUALS = CAR ORAL)l NOW^ KCMTOSOM OR
^MUNI' ANSIGNM ^^ON EQAJ^T O F ASUGgqM AND

(M T=oz CONMMN CW ^ ^OMMM.

sa RXC%WT FOR ^ RIW ' EtiTA^'(3NS AND
^€ ^ OF AMGNOR ^ TBZ ,^:9;^^^ AND ^ GNOl^^
aMTM^^ ^^ ^ ^ ^ AT CWSD AN, T't'MkgrO AND ^
FM RIMIAL WA- . ^^ DZFENSMZ #riX CONTAU .IN TEM

GNm m AND ^ouT ^ G iligg CE_. MY OF
v'^ ^^ ^ oR zYwi ' LY ^ ^M : ^ TIM AND
A= . '^ As To PERS. NAIU YOCi We NQT3MM ,
DMENWRY, . , ^ ^^^^ A PART OF

(D AM VdPIUM OR ZXWMW W ^^ OF
^^ n"LMD OR ^^^F YrrAM

FOR A PA,"^WULAR P' ^ (" ANY DOfiwIRD 00 ' ^ W^RRANMY OF
CONFORMWy ^ MODMA OR SAMPLZS OF MA'^^^ gv) ^ ^COM OF
PURCRASMM iiNDM UXATZ STAT °^ ^ ^ M-'rN€TiON +^
^ IICW ^UVrOM OF ^ ^^ Any mu%uv ott.
^^^ ^`'a^S ^. OF Y . M NRCM D :'^^^. ^^^ ^^

tlXb=owm, [^ ANY AND ALL '$v , B,^^DM=
AMM ^+ ^̂pyrp ^̂p^̂ v̀'9}p^ ^ ĝ; ^ ry^+Ô̂R̂$ [^̂ r̂pry^^ '^7` '"'

^ . db^r8 ,pg^s^ v ^A@.6 '

,p,^g

^t^. A,A9)II.^ RkRy^('"iLSe^S^e 'bAh" SUMANCZ%
WA OR ..^TEMMS . .. TDX W ; . P CM P-'Z0T=MO" OF TH^

o^^ ^ = ^ B^G ^^ ^m^.^^ ^, ^'
^GN= AND ASSDGMM "1^" THE P#yi,'+^.fiL ^°RO^,°^'R ^'^3i^' g
^^1^k OI^ ;, ^^° '^AND FLM,^'RKS IN WM^.'M AMIGNOR . ANY
mraRwr ARm RWW ACCUPTED BY ASSI^^^ OUBJXCT TO TXRM OF
TBM ,r^^ , &AS M vmmw m, wrra ALy, VALTS'' AND M THMM
^^ ^^^^^m AND sws'8cT2

,^q
^'dE

^&
0"AmA,

6.3 AMGNt^R AND AMGNZZ AGREE THAT, TO BXTEM
'iMD BY .FtPPL ^ LAW TO n . =jVZ, TMW^^^ OF
g^̂g WA ; . S ^^^i^^ q̂r:^̂p^ S ^y^ ŷp^Nq^.{5̂^

^K99AA.csse

ĝ^^p ^̂r^^

.beEaFa

q̂ ^0U^'^
^d66s'S. . . ^ ^y^4RSi^ %^RX' ANY .P^PRIA A RULE D-R

6>I. Cqg=fjM #n skU#ion ^ ^ mit. ° shag oxwuttk
ackwwkdoe^ ^ ^ver to Asdgwe, #rs a^ ^ vnihout fuztbw *o am6 my

or bwbmnw4s & C Aad^e aM mammably indudim WWKML Hwitagesi.
or omvcyamw req=d by , zb=ft •ly*. dmda, ml

M=Aft W ^ ^ md om-yz[qm of dw CowMW btmM by

Azshpmt*AmiVm.

^^4go a
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iostrowcnt om* paeift
201 43 OR 197 23U

62. °^^ Amdzmmwt ^ ^ wommd ^ ^^ owh af
vvhWh wM '^ an but aBB. of whkh wiF conadvAe we °
howmw, f"itao savardmS sa^^g *f t3b Asgzmmetkt ^^ rowztdod ^^
*ounhhVad ^ ^ ^ a pardam of ExbffiIti "A4° as 5n Smdm 6.4 of ^
AsdpmmiL

Awia= 63. ^ ^x^ ^ Amnw=cm ^1 ^ and ^ to ft ^^ of
di t3^soz^ z^^^ swxwswo Md eadpiL

coumtwprA wed woffi a case^ agemy ^ ofnco may only sm low"n ot Exhut "^"
*9 dow=bas pKT=ty ^ ^jaadedi^^^ of*w &BmW cw bMogi4 Aedgum. an tU ow hund,
and AnlVm. &a otbor^^^ rcuLtwd ^counu" ^^
a fottdenczipdon of atoFtba C=nwyad hmmstL

&s. ^^lud ^^ ^ 111^1 &U
in
defined

tUt ^Azggnuwwthe ^a^^ ^ dafted ^ the a^ ^ ^^ ^ ^ ,^r3^^ _ ^
&vw

^ ^^^i^^tl^^^ ^ coadden4 Fam W W60 oF^ Assirm lbr pwpom asf
dft ,

6,6. CwMg& If *me is a +to pMvWom of the A . ^^
Ampm the pmviuom ofthe Agmememi abaU muftol.

6q7. , ^S ASSIGNMENT MM THE LEGAL AT3ONS
AMONG 'IE °^ SELUL BE GOVMUQD AND CONSMUED rN ^CCORDAXCE
WnH TBE LAWS t3F THE STATE OS OMO°

GeL ' d Amy ` ^^ Of wftw,,dLvuw&
connovenies and offiw izilill: i i isa queadw betwomft ^ ^w adelm ^ ^''^ rdathm to
L^ Asdamon or 93^s Wlqpd ^ ^ co^ who2m (a) aLlogeft entm"
conumbm8 in noeme, (b) ^^ in ccanwk tmt - otbmwisq, (a) prodded #'m by Lisw or
^^^^^ or mywhw mU4 vdwdm at^, in oqvft cw
"I^^^ own& ^^ bbxUug on ia, ° vA& Scud= 13 of s^opomduce

mAgnmmm%dw ^ afwhic8am b=mmvftd by nhnnce ^ ff ^t ^ sn .fa^l^ ka^.v^iaa.

(STGNATURE PAGES FOLL^^

Pmos8rS
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t4^ ^

^ ^ WIMRWF. Amizmm ^Amir=^ owcutbd d& hLsWnmot
cantbe daft of ho respoodw Aud*ko=MvwAl-- ___MncmAb butt effmcim for ^ puqxmw ma of
^ EMbodw ^

^UfARM

CHESAPEAKE MUWIiATIf3M Y, I,.C,
^ OkWwm limtftd tiabffitq► comqw4w

^^ . z^i^ ^..,.,...^....^n.---

^ vim Powdmt

AASXMM
TOTAL B&P -E]&#,,

Z4a Delmwwc

By.

vioe'Pftddo

Th% inxwamont. vms Propwcd br.

3wemy A. MMbm
Cmnmcw Lxw GMMsy m<
5320 `i^otih F^^ ^vmw
Okbham C*mOK 73119

^^ dcw a
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^8^^617aa^^9+b^ 47^ ^^ 23M

S'I'^^ ^F O MA

COUNTY OF OKLAHOMA

T13b ` =0 on d3JA 3& r^Y O^ DemmbM 20119by
!̂ ĝ, J. ^'^'f^e^, ^ '^`'#̂mg^^ 1q'

^.ie

^̂ 9î^̂^.ô$

0.B

f ..c ^,,. .,$

^BS; 'iPYa ^Fd^

^^y.^

9I

, y^ ^,c.,, ^a
4R . A4 n WlBb s ffiG^F dC}y f

^.,,

^iW^6̂S bsQ6dhed Hahffby

.. ^ _

'Noub^^

^ ge "^1 ►^^

APPENDIX PAGE 100



zlaraftdBt

23W

STATE OF t?^OMA

COUNTY C?F OYJ,,kw3^

^ iasuvmmt vms wkwwlodgod befam me on fids 3#^^^ Deconbar, 2011aby
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UNIFORM DORMANT MINERAL INTERESTS ACT

Prefatory Note

Nature of Mineral Interests

Transactions involving mineral interests may take several different forms. A lease
permits the lessee to enter the land and remove minerals for a specified period of time; whether a
lease creates a separate title to the real estate varies from state to state. A profit is an interest in
land that permits the owner of the profit to remove minerals; however, the profit does not entitle
its owner to possession of the land. A fee title or other interests in minerals may be created by
severance.

A severance of mineral interests occurs where all or a portion of mineral interests are
owned apart from the ownership of the surface. A severance may occur in one of two ways.
First, a surface owner who also owns a mineral interest may reserve all or a portion of the
mineral interest upon transfer of the surface. In the deed conveying the surface of the land to the
buyer, the seller reserves a niineral interest in some or all of the minerals beneath the surface.
Certain types of sellers, such as railroad companies, often include a reservation of mineral
interests as a matter of course in all deeds.

Second, a person who owns both the surface of the land and a mineral interest may
convey all or a portion of the mineral interest to another person. This practice is common in
areas where minerals have been recently discovered, because many landowners wish to
capitalize immediately on the speculative value of the subsurface rights.

Severed mineral interests may be owned in the same manner as the surface of the land,
that is, in fee simple. In some jurisdictions, however, an oil and gas right (as opposed to an
interest in nonfugacious minerals) is a nonpossessory interest (an incorporeal hereditament).

Potential Problems Relating to Dormant Mineral Interests

Dormant mineral interests in general, and severed mineral interests in particular, may
present difficulties if the owner of the interest is missing or unknown. Under the common law, a
fee simple interest in land cannot be extinguished or abandoned by nonuse, and it is not
necessary to rerecord or to maintain current property records in order to preserve an ownership
interest in minerals. Thus, it is possible that the only document appearing in the public record
may be the document initially creating the mineral interest. Subsequent mineral owners, such as
the heirs of the original mineral owner, may be unconcerned about an apparently valueless
mineral interest and may not even be aware of it; hence their interests may not appear of record.

If mineral owners are missing or unknown, it may create problems for anyone interested
in exploring or mining, because it may be difficult or impossible to obtain rights to develop the
minerals. An exploration or mining company may be liable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also concerned with
the ownership of the minerals beneath their property. A mineral interest includes the right of
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reasonable entry on the surface for purposes of mineral extraction; this can effectively preclude
development of the surface and constitutes a significant impairment of marketability.

On the other hand, the owner of a dormant mineral interest is not motivated to develop
the minerals since undeveloped rights may not be taxed and may not be subject to loss through
adverse possession by surface occupancy. The greatest value of a dormant mineral interest to the
mineral owner may be its effectual impairment of the surface estate, which may have hold-up
value when a person seeks to assemble an unencumbered fee. Even if one owner of a dormant
mineral interest is willing to relinquish the interest for a reasonable price, the surface owner may
fmd it impossible to trace the ownership of other fractional shares in the old interest.

An extensive body of legal literature demonstrates the need for an effective means of
clearing land titles of dormant mineral interests. Public policy favors subjecting dormant mineral
interests to termination, and legislative intervention in the continuing conflict between mineral
and surface interests may be necessary in some jurisdictions. More than one-fourth of the states
have now enacted special statutes to enable termination of dormant mineral interests, and some
of the nearly two dozen states that now have marketable title acts apply the acts to mineral
interests.

Approaches to the Dormant Mineral Problem

The jurisdictions that have attempted to deal with dormant mineral interests have adopted
a wide variety of solutions, with mixed success. The basic schemes described below constitute
some of the main approaches that have been used, although many states have adopted variants or
have combined features of these schemes.

Abandonment. The common law concept of abandonment of mineral interests provides
useful relief in some situations. As a general rule, severed mineral interests that are regarded as
separate possessory estates are not subject to abandonment. But less than fee interests in the
nature of a lease or profit may be subject to abandonment. In some jurisdictions the scope of the
abandonment remedy has been broadened to extend to oil and gas rights on the basis that these
minerals, being fugacious, are owned in the form of an incorporeal hereditament, and hence are
subject to abandonment.

The abandonment remedy is limited both in scope and by practical proof problems.
Abandonment requires a difficult showing of intent to abandon; nonuse of the mineral interest
alone is not sufficient evidence of intent to abandon. However, the remedy is useful in some
situations and should be retained along with enactment of dormant mineral legislation.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of years,
e.g., 20 years, the basis for termination of the mineral interest. Such a statute in effect makes
nonuse for the prescribed period conclusive evidence of intent to abandon.

The nonuse scheme has advantages and disadvantages. Its major attraction is that it
enables extinguishment of dormant interests solely on the basis of nonuse; proof of intent to
abandon is unnecessary. Its major drawbacks are that it requires resort to facts outside the record
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and it requires a judicial proceeding to determine the fact of nonuse. It also precludes long-term
holding of mineral rights for such purposes as future development, future price increases that
will make development feasible, or assurance by a conservation organization or subdivider that
the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute. Even a
statute based exclusively on recording, such as the Uniform Simplification of Land Transfers Act
(USLTA) discussed below, does not terminate the right of a person who has an active legitimate
mineral interest but who through inadvertence fails to record.

Recording. Another approach found in several jurisdictions, as well as in USLTA, is
based on passage of time without recording. Under this approach a mineral interest is
extinguished a certain period of time after it is recorded, for example 30 years, unless during that
period a notice of intent to preserve the interest is recorded. The virtues of this model are that it
enables clearing of title on the basis of facts in the record and without resort to judicial action,
and it keeps the record mineral ownership current. Its major disadvantages are that it permits an
inactive owner to preserve the mineral rights on a purely speculative basis and to hold out for
nuisance money indefinitely, and it creates the possibility that actively producing mineral rights
will be lost through inadvertent failure to record a notice of intent to preserve the mineral rights.
The recording concept is useful, however, and should be a key element in any dormant mineral
legislation.

Trust for unknown mineral owners. A quite different approach to protecting the rights of
mineral owners is found in a number of jurisdictions, based on the concept of a trust fund created
for unknown mineral owners. The basic purpose of such statutes is to permit development of the
minerals even though not all mineral owners can be located, paying into a trust the share of the
proceeds allocable to the absent owners. The usefulness of this scheme is limited in one of the
main situations we are concerned with, which is to enable surface development where there is no
substantial mineral value. The committee has concluded that this concept is beyond the scope of
the dormant mineral statute, although it could be the subject of a subsequent act.

Escheat. A few states have treated dormant minerals as abandoned property subject to
escheat. This concept is similar to the treatment given personal property in the Uniform
Unclaimed Property Act. This approach has the same shortcomings as the trust for unknown
mineral owners.

Constitutionality. Constitutional issues have been raised concerning retroactive
application of a dormant mineral statute to existing mineral interests. The leading case, Texaco
v. Short, 454 U.S. 516 (1982), held the Indiana dormant mineral statute constitutional by a
narrow 5-4 margin. The Indiana statute provides that a mineral right lapses if it is not used for a
period of 20 years and no reservation of rights is recorded during that time. No prior notice to
the mineral owner is required. The statute includes a two-year grace period after enactment
during which notices of preservation of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process requirements.
Whether such a scheme would satisfy the due process requirements of the various states is not

3
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clear. Comparable dormant mineral legislation has been voided by several state courts for failure
to satisfy state due process requirements. Uniform legislation, if it is to succeed in all states
where it is enacted, will need to be clearly constitutional under various state standards. This
means that some sort of prior notice to the mineral owner is most likely necessary.

Draft Statute

A combination of approaches appears to be best for uniform legislation. The politics of
this area of the law are quite intense in the mineral producing states, and the positions and
interests of the various pressure groups differ from state to state. It should be remembered that
the dormant mineral portion of USLTA was felt to be the most controversial aspect of that act.

A statute that combines a number of different protections for the mineral owner, but that
still enables termination of dormant mineral rights, is likely to be the most successful. Such a
combination may also help ensure the constitutionality of the act from state to state. For these
reasons, the draft statute developed by the committee consists of a workable combination of the
most widely accepted approaches found in jurisdictions with existing dormant mineral
legislation, together with prior notice protection for the mineral owner.

Under the draft statute, the surface owner may bring an action to terminate a mineral
interest that has been dormant for 20 years, provided the record also evidences no activity
involving the mineral interest during that period, the owner of the mineral interest fails to record
a notice of intent to preserve the mineral interest within that period, and no taxes are paid on the
mineral interest within that period. To protect the rights of a dormant mineral owner who
through inadvertence fails to record, the statute enables late recording upon payment of the
litigation expenses incurred by the surface owner; this remedy is not available to the mineral
owner, however, if the mineral interest has been dormant for more than 40 years (i.e., there has
been no use, taxation, or recording of any kind affecting the minerals for that period). The
statute provides a two-year grace period for owners of mineral interests to record a notice of
intent to preserve interests that would be immediately or within a short period affected by
enactment of the statute.

This procedure will assure that active or valuable mineral interests are protected, but will
not place an undue burden on marketability. The combination of protections will help ensure the
fairness, as well as the constitutionality, of the statute.

The committee believes that clearing title to real property should not be an end in itself
and should not be achieved at the expense of a mineral owner who wishes to retain the mineral
interest. In many cases the interest was negotiated and bargained for and represents a substantial
investment. The objective is to clear title of worthless mineral interests and mineral interests
about which no one cares. The draft statute embodies this philosophy.

4
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UNIFORM DORMANT MINERAL INTERESTS ACT

SECTION 1. STATEMENT OF POLICY.

(a) The public policy of this State is to enable and encourage marketability of real

property and to mitigate the adverse effect of dormant mineral interests on the full use and

development of both surface estate and mineral interests in real property.

(b) This [Act] shall be construed to effectuate its purpose to provide a means for

termination of dormant mineral interests that impair marketability of real property.

Comment

This section is a legislative finding and declaration of the substantial interest of the state
in dormant mineral legislation.

SECTION 2. DEFINITIONS.

As used in this [Act]:

(1) "Mineral interest" means an interest in a mineral estate, however created and

regardless of form, whether absolute or fractional, divided or undivided, corporeal or

incorporeal, including a fee simple or any lesser interest or any kind of royalty, production

payment, executive right, nonexecutive right, leasehold, or lien, in minerals, regardless of

character.

(2) "Minerals" includes gas, oil, coal, other gaseous, liquid, and solid

hydrocarbons, oil shale, cement material, sand and gravel, road material, building stone,

chemical substance, gemstone, metallic, fissionable, and nonfissionable ores, colloidal and other

clay, steam and other geothermal resource, and any other substance defined as a mineral by the

law of this State.
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Comment

The definitions in this section are broadly drafted to include all the various forms of
minerals and mineral interests. This includes both fugacious and nonfugacious, as well as
organic and inorganic, minerals. The Act does not distinguish among minerals based on their
character, but treats all minerals the same.

The reference to liens in paragraph (1) includes both contractual and noncontractual,
voluntary and involuntary, liens on minerals and mineral interests. It should be noted that the
duration of a lien may be subject to general laws governing liens. For example, a lien that by
state law has a duration of 10 years may not be given a life of 20 years simply by recording a
notice of intent to preserve the lien pursuant to Section 5 (preservation of mineral interest by
notice), just as a mineral lease which by its own terms has a duration of five years is not
extended by recordation of a notice of intent to preserve the lease. Likewise, if state law requires
specific filings, recordings, or other acts for enforceability of a lien, those acts must be complied
with even though the lien is not dormant within the meaning of this Act. Conversely, an
instrument that creates a security interest which, by its terms, endures more than 20 years, cannot
avoid the effect of the 20-year statute. See Section 4(c) (termination of dormant mineral
interest).

The definition of "minerals" in paragraph (2) is inclusive and not exclusive. "Coal" and
other solid hydrocarbons within the meaning of paragraph (2) includes lignite, leonhardite, and
other grades of coal. This Act is not intended to affect water law but is intended to affect
minerals dissolved or suspended in water. See Section 3 (exclusions).

While Section 2 defines the term "minerals" and "mineral interest" broadly, the
definitions serve the limited function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine minerals and mineral interests for
purposes of state law other than this Act.

SECTION 3. EXCLUSIONS.

(a) This [Act] does not apply to:

(1) a mineral interest of the United States or an Indian tribe, except to the

extent permitted by federal law; or

(2) a mineral interest of this State or an agency or political subdivision of

this State, except to the extent permitted by state law other than this [Act].

(b) This [Act] does not affect water rights.

6
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Comment

Public entities are excepted by this section because they have perpetual existence and can
be located if it becomes necessary to terminate by negotiation a mineral interest held by the
public entity. A jurisdiction enacting this statute should also exclude from its operation interests
protected by statute, such as environmental or natural resource conservation or preservation
statutes.

This Act does not affect mineral interests of Indian tribes, groups, or individuals
(including corporations formed under the Alaska Native Claims Settlement Act, 43 U.S.C.
§ 1600 et seq.) to the extent that the interests are protected against divestiture by superseding
federal treaties or statutes.

Although this Act affects minerals dissolved or suspended in water, it is not intended to
affect water law. See Comment to Section 2 (definitions).

While Section 2 (definitions) defines the terms "minerals" and "mineral interest" broadly,
the definitions serve the limited function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine minerals and mineral interests for
purposes of state law other than this Act.

SECTION 4. TERMINATION OF DORMANT MINERAL INTEREST.

(a) The surface owner of real property subject to a mineral interest may maintain

an action to terminate a dormant mineral interest. A mineral interest is dormant for the purpose

of this [Act] if the interest is unused within the meaning of subsection (b) for a period of 20 or

more years next preceding commencement of the action and has not been preserved pursuant to

Section 5. The action must be in the nature of and requires the same notice as is required in an

action to quiet title. The action may be maintained whether or not the owner of the mineral

interest or the owner's whereabouts is known or unknown. Disability or lack of knowledge of

any kind on the part of any person does not suspend the running of the 20-year period.

(b) For the purpose of this section, any of the following actions taken by or under

authority of the owner of a mineral interest in relation to any mineral that is part of the mineral

interest constitutes use of the entire mineral interest:

7
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(1) Active mineral operations on or below the surface of the real property

or other property unitized or pooled with the real property, including production, geophysical

exploration, exploratory or developmental drilling, mining, exploitation, and development, but

not including injection of substances for purposes of disposal or storage. Active mineral

operations constitute use of any mineral interest owned by any person in any mineral that is the

object of the operations.

(2) Payment of taxes on a separate assessment of the mineral interest or of

a transfer or severance tax relating to the mineral interest.

(3) Recordation of an instrument that creates, reserves, or otherwise

evidences a claim to or the continued existence of the mineral interest, including an instrument

that transfers, leases, or divides the interest. Recordation of an instrument constitutes use of (i)

any recorded interest owned by any person in any mineral that is the subject of the instrument,

and (ii) any recorded mineral interest in the property owned by any party to the instrument.

(4) Recordation of a judgment or decree that makes specific reference to

the mineral interest.

(c) This section applies notwithstanding any provision to the contrary in the

instrument that creates, reserves, transfers, leases, divides, or otherwise evidences the claim to or

the continued existence of the mineral interest or in another recorded document unless the

instrument or other recorded document provides an earlier termination date.

Comment

This section defines dormancy for the purpose of termination of a mineral interest
pursuant to this Act. The dormancy period selected is 20 years -- a not uncommon period among
the various jurisdictions.

Subsection (a) provides for a court proceeding in the nature of a quiet title action to

8
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terminate a dormant mineral interest. The device of a court proceeding ensures notice to the
mineral owner personally or by publication as may be appropriate to the circumstances and a
reliable determination of dormancy.

Subsection (b) ties the determination of dormancy to nonuse. Each paragraph of
subsection (b) describes an activity that constitutes use of a mineral interest for purposes of the
dormancy determination. In addition, a mineral interest is not dormant if a notice of intent to
preserve the interest is recorded pursuant to Section 5 (preservation of mineral interest).

Paragraph (b)(1) provides for preservation of a mineral interest by active mineral
operations. Repressuring may be considered an active mineral operation if made for the purpose
of secondary recovery operations. A shut-in well is not an active mineral operation and therefore
would not suffice to save the mineral interest from dormancy.

Paragraph (b)(1) is intended to preserve in its entirety a mineral interest where there are
active operations directed toward any mineral that is included within the interest. Thus, if there
are fractional owners of a mineral interest, activity by one owner is considered activity by all
owners. Other interests owned by other persons in the minerals that are the object of the
operations are also preserved by the operations. For example, oil and gas operations by a
fractional oil, gas, and coal owner would save not only the interests of other fractional oil and
gas owners but also the interests of oil and gas lessees and royalty owners holding under either
the oil and gas owner or any fractional owner, as well as the interests of holders of any other
mineral interest in the oil and gas that is the object of the operations. The oil and gas operations
suffice to save the coal interest of the oil, gas, and coal owner, as well as other minerals included
in any of the affected mineral interests, not just the interest in oil and gas that is the subject of the
particular operations. This is the case regardless whether the mineral interest was acquired in
one instrument or by several instruments. However, oil and gas operations by a fractional oil,
gas, and coal owner would not save the mineral interest of a fractional coal owner if the interest
does not include oil and gas.

Under paragraph (b)(2), taxes must be actually paid within the preceding 20 years to
suffice as a qualifying use of the mineral interest.

Paragraph (b)(3) is intended to cover any recorded instrument evidencing an intention to
own or affect an interest in the minerals, including a recorded oil, gas, or mineral lease,
regardless whether such a lease is recognized as an interest in land in the particular jurisdiction.

Under paragraph (b)(3), recordation has the effect of preserving not only the interests of
the parties to the instrument in the minerals that are the subject of the instrument, but also the
recorded interests of nonparties in the subject minerals, as well as other recorded interests of the
parties in other minerals in the same property. Thus, recordation of an oil and gas lease between
a fractional owner and lessee preserves the interest in oil and gas not only of the fractional owner
but also of the co-owners; moreover, the recordation preserves the interest of the fractional
owner in other minerals that are not the subject of the lease, whether the other minerals were
acquired by the same instrument by which the oil and gas interest was acquired or by a separate
instrument.

9
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Recordation of a judgment or decree under paragraph (b)(4) includes entry or recordation
in a judgment book in a jurisdiction where such an entry or recordation becomes part of the
property records. The judgment or decree must make specific reference to the mineral interest in
order to preserve it. Thus, a general judgment lien or other recordation of civil process such as
an attachment or sheriffs deed of a nonspecific nature would not constitute use of the mineral
interest within the meaning of paragraph (b)(4).

Subsection (c) is intended to preclude a mineral owner from evading the purpose of this
Act by contracting for a very long or indefinite duration of the mineral interest. A lien on
minerals having a 30-year duration, for example, would be subject to termination after 20 years
under this Act if there were no further activities involving the minerals or mineral interest. A
person seeking to keep the lien for its full 30-year duration could do so by recording a notice of
intent to preserve the lien pursuant to Section 5 (preservation of mineral interest by notice). It
should be noted that recordation of a notice of intent to preserve the lien would not extend the
lien beyond the date upon which it terminates by its own terms.

SECTION 5. PRESERVATION OF MINERAL INTEREST BY NOTICE.

(a) An owner of a mineral interest may record at any time a notice of intent to

preserve the mineral interest or a part thereof. The mineral interest is preserved in each county in

which the notice is recorded. A mineral interest is not dormant if the notice is recorded within

20 years next preceding commencement of the action to terminate the mineral interest or

pursuant to Section 6 after commencement of the action.

(b) The notice may be executed by an owner of the mineral interest or by another

person acting on behalf of the owner, including an owner who is under a disability or unable to

assert a claim on the owner's own behalf or whose identity cannot be established or is uncertain

at the time of execution of the notice. The notice may be executed by or on behalf of a co-owner

for the benefit of any or all co-owners or by or on behalf of an owner for the benefit of any or all

persons claiming under the owner or persons under whom the owner claims.

(c) The notice must contain the name of the owner of the mineral interest or the

co-owners or other persons for whom the mineral interest is to be preserved or, if the identity of

the owner cannot be established or is uncertain, the name of the class of which the owner is a
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member, and must identify the mineral interest or part thereof to be preserved by one of the

following means:

(1) A reference to the location in the records of the instrument that

creates, reserves, or otherwise evidences the interest or of the judgment or decree that confirms

the interest.

(2) A legal description of the mineral interest. [If the owner of a mineral

interest claims the mineral interest under an instrument that is not of record or claims under a

recorded instrument that does not specifically identify that owner, a legal description is not

effective to preserve a mineral interest unless accompanied by a reference to the name of the

record owner under whom the owner of the mineral interest claims. In such a case, the record of

the notice of intent to preserve the mineral interest must be indexed under the name of the record

owner as well as under the name of the owner of the mineral interest.]

(3) A reference generally and without specificity to any or all mineral

interests of the owner in any real property situated in the county. The reference is not effective

to preserve a particular mineral interest unless there is, in the county, in the name of the person

claiming to be the owner of the interest, (i) a previously recorded instrument that creates,

reserves, or otherwise evidences that interest or (ii) a judgment or decree that confirms that

interest.

Comment

This section is broadly drawn to permit a mineral owner to preserve not only his or her
own interest but also any or all related interests. For example, the mineral owner may share
ownership with one or more other persons. This section permits but does not require the mineral
owner to preserve the interests of any or all of the co-owners by specifying the interests to be
preserved. Likewise, the mineral interest being preserved may be subject to an overriding
royalty or sublease or executive interest. In this situation, the mineral owner may elect also to
preserve any or all of the interests subject to it, by specifying the interests in the notice of intent
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to preserve. The mineral owner may also elect to preserve the interest as to some or all of the
minerals included in the interest.

Where the mineral interest being preserved is of limited duration, recordation of a notice
under this section does not extend the interest beyond the time the interest expires by its own
terms. Where the mineral interest being preserved is a lien, recordation of the notice does not
excuse compliance with any other applicable conditions or requirements for preservation of the
lien.

The bracketed language in paragraph (c)(2) is for use in a jurisdiction that does not have a
tract index system. It is intended to assist in indexing a notice of intent to preserve an interest
despite a gap in the recorded mineral chain of title.

Paragraph (c)(3) permits a blanket recording as to all interests in the county, provided
that there is a prior recorded instrument, or a judgment whether or not recorded, that establishes
the name of the mineral owner in the county records. The blanket recording provision is a
practical necessity for large mineral owners. Where a county does not have a general index of
grantors and grantees, it will be necessary to establish a separate index of notices of intent to
preserve mineral interests for purposes of the blanket recording.

SECTION 6. LATE RECORDING BY MINERAL OWNER.

(a) In this section, "litigation expenses" means costs and expenses that the court

determines are reasonably and necessarily incurred in preparing for and prosecuting an action,

including reasonable attorney's fees.

(b) In an action to terminate a mineral interest pursuant to this [Act], the court

shall permit the owner of the mineral interest to record a late notice of intent to preserve the

mineral interest as a condition of dismissal of the action, upon payment into court for the benefit

of the surface owner of the real property the litigation expenses attributable to the mineral

interest or portion thereof as to which the notice is recorded.

(c) This section does not apply in an action in which a mineral interest has been

unused within the meaning of Section 4(b) for a period of 40 or more years next preceding

commencement of the action.
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Comment

This section applies only where the mineral owner seeks to make a late recording in order
to obtain dismissal of the action. The section is not intended to require payment of litigation
expenses as a condition of dismissal where the mineral owner secures dismissal upon proof that
the mineral interest is not dormant by virtue of recordation or use of the property within the
previous 20 years, as prescribed in Section 4 (termination of dormant mineral interest).
Moreover, the remedy provided by this section is available only if there has been some
recordation or use of the property within the previous 40 years.

SECTION 7. EFFECT OF TERMINATION.

A court order terminating a mineral interest [, when recorded,] merges the terminated

mineral interest, including express and implied appurtenant surface rights and obligations, with

the surface estate in shares proportionate to the ownership of the surface estate, subject to

existing liens for taxes or assessments.

Comment

In some states it is standard practice for judgments such as this to be recorded. In other
states entry of judgment alone may suffice to make the judgment part of the land records.

Merger of a terminated mineral interest with the surface is subject not only to existing tax
liens and assessments, but also to other outstanding liens on the mineral interest. However, an
outstanding lien on a mineral interest is itself a mineral interest that may be subject to
termination under this Act. It should be noted that termination of a mineral interest under this
Act that has been tax-deeded to the state or other public entity is subject to compliance with
relevant requirements for release of tax-deeded property.

The appurtenant surface rights and obligations referred to in Section 7 include the right of
entry on the surface and the obligation of support of the surface. However, termination of the
support obligation of the surface under this Act does not terminate any support obligations owed
to adjacent surface owners.

It is possible under this section for a surface owner to acquire greater mineral interests
than the surface owner started with. Assume, for example, there are equal co-owners of the
surface, one of whom conveys his or her undivided 50% share of minerals. Upon termination of
the conveyed mineral interest under this Act, the interest would merge with the surface estate in
proportion to the ownership of the surface estate, so that each owner would acquire one-half of
the mineral interest. The end result is that the conveying surface owner would hold an undivided
one-fourth of the minerals and the nonconveying surface owner surface owner would hold an

13
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undivided three-fourths of the minerals. This result is proper since the reversion represents a
windfall to the surface estate in general and to the conveying owner in particular, who has
previously received the value of the mineral interest.

In the example above, assume that the conveyed mineral interest is not terminated, but
instead the owner of the mineral interest executes a 30-year mineral lease. If the lease is
terminated under this Act after 20 years have run, the interest in the remaining 10 years of the
lease would merge with the surface estate in proportionate shares, at the end of which time it
would expire, leaving the interest of the mineral owner unencumbered.

SECTION 8. SAVINGS AND TRANSITIONAL PROVISIONS.

(a) Except as otherwise provided in this section, this [Act] applies to all mineral

interests, whether created before, on, or after its effective date.

(b) An action may not be maintained to terminate a mineral interest pursuant to

this [Act] until [two] years after the effective date of the [Act].

(c) This [Act] does not limit or affect any other procedure provided by law for

clearing an abandoned mineral interest from title to real property.

(d), This [Act] does not affect the validity of the termination of any mineral

interest made pursuant to any predecessor statute on dormant mineral interests. The repeal by

this [Act] of any statute on dormant mineral interests takes effect [two] years after the effective

date of this [Act].

Comment

The [two]-year grace period provided by this section is to enable a mineral owner to take
steps to record a notice of intent to preserve an interest that would otherwise be subject to
termination immediately upon the effective date because of the application of the Act to existing
mineral interests. Thus, a mineral owner may record a notice of intent to preserve an interest
during the [two]-year period even though no action may be brought during the [two]-year period.
Subsection (d) is intended for those states that repeal an existing dormant mineral statute upon
enactment of this Act.
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SECTION 9. UNIFORMITY OF APPLICATION AND CONSTRUCTION.

This [Act] shall be applied and construed to effectuate its general purpose to make

uniform the law with respect to the subject of this [Act] among states enacting it.

SECTION 10. SHORT TITLE.

This [Act] may be cited as the Uniform Dormant Mineral Interests Act.

SECTION 11. SEVERABILITY CLAUSE.

If any provision of this [Act] or its application to any person or circumstance is held

invalid, the invalidity does not affect any other provision or application of this [Act] that can be

given effect without the invalid provision or application, and to this end the provisions of this

[Act] are severable.

SECTION 12. EFFECTIVE DATE.

This [Act] takes effect

SECTION 13. REPEALS.

The following acts and parts of acts are repealed:

(1)

(2)

(3)

15
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PROPK.fh3EFdT TESTIHFONY ON ^EHAIaE d!^
SENA`^E BILL 223 ARdD HOUSE EEIL 52E

AN OFiI43 E9d3MM'L` MINERAL ^CT

ObiO presently has a Marketable Title Aet, R.C. §5301,47 et
seq., which bOcaap^ Offecti.v^ ^^^^ember 39, 1961o it was ^^en^^
^epteabor 30, 1974 to exclude any right, title, estate or interest
in coal and coal m.ining rights ir®e^ operation of the Act. snctirn
5301.48 of the Act states that a person has a maa^^table title to an
interest in land if he has an unbroken chain of record title for a
period of not l^^^ than 40 years. Chain of title is then def.irasad by
two clauses, the first of which states the case where the chain of
title consists of only a single iszatrumeaat or transaction and the
second where it consists of two or more i^^^^^ents or
transactions. The Act provides that the requisite chain of title is
only effective if nothing appears of record purporting to divest the
clairnant of the ziarketasble title.

The obvious purpose of the Marketable Title Act io to simpli,fy
land title transactions by makfrag it pansitsle to d^^ermia^e
mark^^ability through limit^d title searches over se^ reasonable
period thus avoiding the necessity of ^xaminfng ts.o record back to
the yateaet for each new traxesactioxaa This in obviously a legitamaste
and desirable objective but in the absence of specific statutory
authority, int+^^^^^ created and interests appearing in titles prior
to that period would not necessarily be elimisn^^ed and would
continue to be an i^pediment to zarketabilitya Marketable Title
Acts do not cure and validate errors or irregularities in
conveyaeacing i^^truments but bar or extinguish interests w#aicEx have
been createa! by or result from irregularities in in^trumen^^
recorded prior to the period prescribed by the statute and thereby
free present titles frm the et'foct of those inst^entsa in this
very gen^ral sense, the Marketable Title Act in curative in
character.

The Ohio Marketable Title Act was based on the model Marketable
Title Act which was drafted by Fmf^^sor Lewis M. Sla^n and
Clarence B. Taylor as part of the Micbigaas research project, a
coee.pr+^hangtive study undertaken to set up standard statutory language
to provide for the simplificeati.on of real estate conveyances. At
the ti^ of that study in 1959, there were tora Marketable Title Acts
in effect, including Michic^an°&d The Michigan Act, which had been
in effect for 15 years and subjected to considerable testing and
experience, appeared to be the ^^^^ piece of ^raf^smarashig and
embodi^ the most iaractioal approach for attaining the desired
object,ive, The Nic3aia^an Act served am the basis for drafting the
model. Act. The Ohio Marketable Title Act was the tenth Marketable
Title Aet oa^^^^ after the Michigan study and was patterned
directly ^^om the modsl acte

it is apparent from the legislative history of the Ohio
Marketable title Act aaad subsequent izatArprotation by courts and

` •.
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prnctit.ioaseris since its eznnctwm^ that it was the goneral intent of
the act tsa aypliv to zaineral interests except caai, sfmes anfl
TaYlcr, in their Masc3.e1 Act, pointed out that the single principal
provisiasa in the Marketabie Title Aet wFxieh Makom it ineffective to
bar dormant ainerai interests is the provision that the record title
in subject to such interest and defects an are 4nFaArent in the
mus9.ments of which the ckaain of rectitle is faarmel. This
provision is included in the Model Act, as well as the Kinh#.gan and
Ohio Acts. Fsa^ a practical standpoint, any rate^enCe in the
recorded chain of title to previously-created mineral iaaterants msy
serve to keep those interests alive. This issue was the subject of
Heifaa^r V. ^^^{^x^. 4 O.S. 3d 49 f^.963b o In that case, the trial
court ^apnei^ ^i^ ^r^iidity of a se,reread mineral interest which was
based upon transactions in a chain of title separate frem the title
claimed by the gaomsessor est the surface interest. The severed
mineral chain, however, contained tsaaxnesctierm recorded during the
40-year period prescribed by the Act s.nd the court held that
traneacti©ns inherent in wanimeasts of title during the period
constituted s. aeparate xec<xinizabie chain of title entitled to
protection under the Act. Tis.e Appellate Caurt, reversed in a
decision aclenwiedgine^ the fact that a precise reading of the
statute upheld the trial c+xuz-t"s decision but relied sn legislative
history to the effect that it was the intent of the drafters to
extingaaish severed mineral interests.

The Ohio Supreme Court overruled the ^ouxt of Appeals 9sr^sed upon
a strict reading of the statute. Due to this obvious limitation in
the Act, recognized by Simes apd Taylor and highlighted by nsifae^,
it would appear that the Ohio Marketable Title Act is not goneraEly
effeative as a means of a2iziaatiie^ severed miaserai, icxS^erouts.

As a general principle, m3.nexa3s are not deemed to be capable of
being abandoned by a non-user uEa3.ess they are actually possessed.
Ohio is in the majority asb jurisdictions u+tich hold t2aaeb a seaaered
.isztareat in undeveloped minerals does not eonstitw^o possessi€sn.
Michigan, a legislators recognized the importance of including
minerals in t3s.oso defects and errors which s4sou3,a8, be eliminated by
operation of time and aaon-uae. The Mich3.gaxn Act and the Koftl Act
provide an additiflnal mechanism for the elimination of dormant
mineral in^^rents which, when utged in conjunction with the
83arF€et.abie Tit1^ Act, in aSfant:f.ve in acceimplish3xag this goa3.
Mder the Michigan Act, owners of ^^^^rednmra9. issteress+ica are
required to file notice of their c1aine of interest within 20 years
after the last usa^ of the interest. A three-year grace period wms
provided for initial filing mld(,Ar the Michigan Act. Any severed
miaxeral interest deemed abandonqkS or auti.nza39aisha+i an a result of the
application of the Nic3aiegaea Act vests in the owner of the surface.

The zmjor distinction 8eetvaEtn the proposed bill for
consideration by the Ohio legislature ana3. the Nichigan Act is that
the Mi.chiqran Act applies only to isat^^^ats in oil aaad gas. it is
^^^^rfaaet from the 1974 aaeradmasnt of the Ohio Ms^etablo Title AcL
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that the OhiC LfAgiBlPatUrG Yaas desae3 it aaEvisabi.e for the F#arketab1^
Title Act to apply to a1l mineral inteacegts except Coal. The

Pz^^S94 OIaic DssrWAaxt Nineral Act ffi^^ been drafted to Cors^orm tS the
Ohio Mareketes#ie Title Act and apply to any aaineral interest except
an interest in coal ^s cletined by 1330la53(2) of the Meagk^table
Title Act. The progsased $i1l9 if p^^sed, WoUlsi hawas lead to the
desired z^sul^ ^s stated by the Appellate coaart in gaifZaer ag
tOxmisatinci unused saisaeara3. 9.nterests not preserved ry ^^eragiasass,
trarasfers ear a filing of notice s+f an intent to Is^^^erwo imterest.

The ^roposeffi bill aiso caaan+kaiaas the ess^ent.9.al eiemessts
xecsamaaadfac9 by the National Conference of Cormissioners on 87niform
State Y.gLva at its annual conference in BosY.o1n in 34sagaxstF igea, I
have enclosed a copy of the iDBeifozm Doxaaant Bfi'iaaera1 inteaas^^^ Act
with prefatory notes and eaxmem^ for your review.

California, Illinois, Indiana, lE,^.,chi,gass, Nies^acta, Nebaaska,
North Caraliaiap ziort2n Dakota, Oregon, ^amaiv,^aaiap South Dakota,
^`snuaessee, Virginia, ^'as,8ifaaaxx5 and Wiscoms^n all have adopted
Boxmaat M.ixs^^^^ ^ctse All but Pennsylvania, Virginia and Textnessee
have conipanion Bbarketable Title Acts.

I believa that enactment saa the 15erasart Mineral Act will
encourage the ^evelalment of minerai.s in Ohio which have been
pgevious3.y ignored due to defects in t.itge. The des^^opment of
m3.seeraRs would lead to ^everaneo t" revenues zend an}aaa^e the
gcexxamy of areas of the state which my have no other ssPaarm of
revenue production.

I feel that ^panim^ engaged in the devig3opment of mi;sera1s as
wel1 as avn+^rs of property subject to title ^^^ects not cxx^d by the
Marketable Tit3^ Act would #mefit from the assactzaeng of the
proposed slormaast mineraSs st^^pte<

This tast9.masn.y was prepa$ecd `^ presented by Wi9.i.iam a.
Taylor, attorney and partner in Kiaacaid, Cultice ^ ^eyezE
50 North Fourth Btreet, Zaaa^sville, Ohio 43701, (614)
454m2591. Iir< Taylor's practice iavroi,v^s extensive
mi.gaexaal titie work and his rirm re.p^^sented the prevailing
party in FZofinor re9 Bradfaa^^^ the leading Ohio Su^reme .
Court ^^^ Cea^ ^ ^r ^h ^ ^3tia 8fsrketabie Title Act, 9He
frequent9,y 3.acturez and reaitess articles involving minera%
title topics, #.ncS.udiss^ "Practical Ninm^al Title opinfons"
amd SThe Effests of Foreclosing aaa t3i1 and ^^s lAass^^
publi^^d by the Easterex Xixaeral Law rens.€eda,t1oss, He is a
iam or of t9se Ohio State Bax Aaocciatiasss Natural Ress3uaaes
C+amittee, the raderal Bas ^sociattesst. Comittee ean
Natural Re&asurcso, and the Legal Com4ttes of the Ohio Oil
^^ ^^^ ^socis^ion,
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6?NIFARPI L9ClIte.lANT MINERAL INTERESTS ACT

PREFATORY NOTE

a8ature of "atisaera€ taatsresta

`i'raaasaciSaaas involving mineral Intea°ests may take several
etift`ererat foms, A lease permits the lessee to enter the land
and remove mia^erde^^^ ^poeffleet period of timeo whether a
Iease creates a separate title to the real estate varies from state
to state. A RMfft is an ixateaest In land that permits the owner
of the profit to remove eaetmeralst 3e®^ever, the profft does not
entitle it^ owner to possession of the land. A fee title or other
tntea^nsts fn ragimxa!$ wnlr be created by severance.

A sevexmes of mineral antexesto occurs where al or a
g®rttora of udneaaI irgtea^ests are owned apart Lrm the ownership
of the eim*face. A severance muay occur In one of two ways.
First 9 esuxftt tie owner who also oaaeaa a m#nexW Interest may
reserve alt or a portion of the mineral inteae$t upon transfer of
t a;rqsceo I!a the ^^ ^veying the surftce of the Iand to
the buyer, the xwner a^asex•^^^ a mineral interest In some or all
of the wfneriLle ber^-=!o the surface. Certain types of seBers,
such as ratlxoad e;s:ospaniesa often iidtaclo a reservation of
aain+arat 3rttweat^ as a matter of course in a11 ateafta

Second, a person who owns tboM the surface of the land
and a udeaeral #sate"t may convey aHi or a portim of the ndsagaal
isatomt to another tserswes o -TWpractice tffi aommn ln areas
where adnerais have been recently ^scoveaed9 because many
landowners wish to capttmgze 9mmediate3y an the speculative value
of the subsurface rights.

Severed mineral fatto"sts may be owned In the same
manner an the surface of the Imd, that ism in fe odaspleo in
some jsaxLidictioaas, however, an a6i and gm right (as opposed to
an Interest fn nonfupcflous mudnandsa is a ra®r^^sseasory interest
(m Incorporeal heraMtment).

PatentM .'^nw-4 l8iftL

Daraaaaessg madrseftl lntesest-o In gonmd. aati'i severed mineral
3numt^ ^ Particulara my preomt difflottltlo if the owner of
the #fteoreat 3s w3is^^ or unknownP Under tto mmmn law, a
f*e Wxopf* tn.tomt in Inst cannot be gulabos^ or abandoned
by nosvi",, kAd flt Ix amt nsekmra"ty tO -... Or to ffmintrln
cw"nt property rwor+da. In M'1eEr to faxw"arere in ®wneral'tip
hxtoreat to vinsrs1s. Tiaudsy ft to possible that tbo only dwumret
ae.pposving #st t" PUMr vooerd may tyja th* 4ocamerat iwttar
amtlng thar mins3nd IW*aaat. Sxatoaqt*tt edrmM ft'mn , such
o3BtAEdP hf@f(8°a of Un k'rigUW mhwr8k$ ow879EE', mayr tHt 3kk'F,mn"meLt

1
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be a ea^ ^ p^^arcy e ^^ ^ iaata^^^t^;ms^F aaOt m pe^ aof n^osc4 ^

if mi"M owners are missing or unknown, it Magl Create
problems for anyone Interested in exploring or miningY because
it may be difficuit or impoasibPe to obtain rights to be ^ ^ie t^sht4^e
minerals. An exploration or e^isniaag company may
cnissireg or unknown owners if exploration or mining prasc"ais
without proper leases. Surface owners am aWo concerned with
the ownership of the minerals beneath their property. A mineral
Interest iracltades the right of reascariLbie entry on the surface for
purposes of dmisaat°d extracti.ora -, tixis can effectively preclude
ldeveiopmarst of the surface and constitutes a sigeaiflcaat
imps3roneret of sesaarket$bility.

On the other hand, the otaxwr of a dormant mineral
Interest is not motivated to develop the mLuerals since
undeveloped rights may aa^^^^^ by ^^$^^^n̂ot̂̂  ^ssatb^^^ to

loss through ad^xeam ^
greatest value of a aioramt mirAx°a1. 9xateaeat to the mi:seral owner
may be fts effectud ia^pairmne.rat of the surface estate, which may
have taoidmup value when a person seeks to assemble an
unencumbered fRvers if one owner of nd®rmant mimral
ieatemst fo wM®g to relinquish the tratweeC for a reasonable

^vrsa^xs3sip other f^t^^ sfindhares t ixs the lest ^est the

An extermiye body of legal litea^atssx°e demonstrates the
need for an effeatEve amree of dearirag land titles of dormant
mineral interests. PAtislle poifcy favors subjecting ^rmmt
minemal intetete to termination, and legislative Intervention $ia
the omfttataa^ canfliat between asdnerel -and surface int®rest;^ ^^^
be ^^^esauy in some jurisdictions. hteare than one°foasrtta of the

of the nearly tv^^a^^n ofstates ha^
t^i i^

enacted
t^r^t^^ and some

statutes

dormant
states that now have marketable title aets apply the acts to
mineral itmrests>

k xoactses to tBse ftofmaaat Mineral P

The jea s that have attempted to aieol with dormant
asinerid Interests have adopted a wide variety of solutiara.sa with
whod setmaso. 'ghfs bade scheme described below aassomitest®
some of the Oman. appaoachoo that have been used, although mssy
states have adopted v ffi or have embined features of these

schoom.

Abtu€safonnont. The comosa law concept of abandonment of
uzefui relief in some aituaticssase tsn a

Vftaa'i zu€eY "ve"d smir:trsi iretensto that an repried as
srewste ay 18*UW s" not satbriwt to ffibandansaaent.
But 1"a t'9rm As^ fazB:tr"2si I?t tbo a4tusa of * Ieum or profit may
be suMiK+k to &'tp0adcmmaet. In "me jurisdictions the mope of
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the aBsioa^deasmerct remedy har, been broadened to extend ^^o ^,a^

gas ^^hts an the basis that these Ys^sz^^cBit^a^ mt^ aax^ ttersr^ are
owned In the form of axa iea-t^^^
subject to aBSaredonen®at.

TSxe otearaflOnment remedy is Wtesl requires a ^ffi^t by
gr^tt^'i g^$oai problems. Abandonment aeq
stQUrrritig of intent to abandon; nanuw of the mineral Interest
Wang is not suffe1ext evidence of intent to abandon. Hcacwever,

mineral 3,^gis3^tic^ea.be retainedthe
along with y enactment of ^a^^nt

situations

aflotaonexse. A number of statutes hawe ^a^.^^^r^ ^^^
vr,asae tntar^t for a term of years. e.g..
for termination of the mineral ieaterest. Such a sutstRe ixt effect
makes nonuse for the prescribed period catnc3usive eviaieaam of

intent to abgmdon•

The na'suses scheme ime advantages and eiisad®an'atages. tts

majaar attractaoea is that it enables e-actLceg'tafsh f^f issterst tm^t
interests ^1y on tis^ basis of aaon ^^^^^^ are tka^t it
abandon is axxa^.^ssaxy, its major res a
^q^s resort

fl^ixag t^tcfl^^^t^Y^P^ ttsa fact_^ ^tlu^. q9^t a sae

3u^^ ^p^^^^^ te^ 9^m3dia^g of wixnere9 rights for such purposes^a^_
'. ftxt^rs d®a+elopment, future price it'isreams that tvili make
deve"mant fmadb9ee or assumnee by a ^n"rsaticn
ox^gntixatiora or subdivider tMt the t^s"s.vaerat atgYats wM not be

exploited.
The nonuse ca%eept should be incorporated iaa miray dmx7nent

Minex°a1 statute. Evian a statute^^^^^ ^^i^ yf^$ ^ car^a^g.

stach as the Uniform Sis®p
£USLTA2 discussed below, does not terminate the ri$ht of a
g^^_^^ ^ ^^^gwtkve^^fl t^i ^t^se^s^ iaaterest but who

fl^aarc33ra Araother apistomh famd in several
JesrFsdictiotns9 a^ ^r^ as in ^9£i,T4^>^ai^^ isat^a^^^t ^^a^^
emffitB^tt reowding. Under t2^9s approach
aactitxgWffi'^^ a iDer'taitz poa°.iod of ti^t after ft a $^ ^ ^t®rst to
^ee+teLe 30 y^, ^efleas during s
preserve the isaterest is ^1^ on the ^^ _^sf^tt

^2ni^ tt^ ^fl are

that it e^^ di'^hg o_ _record aaa9. without ^^"t to $^se+ai^i^ ^tta^a, ^d !t 'Ex^s ^

^rd ^teaa1 ^ i^^ti^^ owner to gra^s^r t^d^ t^ ^g ^

^
that a tt ^^^^rn̂  eisbasis asa3 to l^oist out for tt^^ moneyspeculative +^^4^ producing
iasz^^sit^a and #t creates the ^aE'^43ity that ^tf
mineral rights wM be aost, ttasa,ragPe inadvertent ftiflure to rowrd
aiwgice of intent to psoswva the mbatssal rights. ^Thê^^rr^g

^cept 3.o useful, 8a^otrer, and s3^6. be a key e
edomastt mimnt legislation. any

3

^

A
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Trust for unknown mineral owners. A quite d.9ffeseaat

fLlsprcl , 1 11 to+ paCl 1 1 c a tie ; t9 o . tsoa^al owners is found In a
number of jasrisdictdaases, based ®ea the concept of a trust fund
ca°eateel for unknown mineral owners. The basic purpose of such
statutes is to permit development of the even h^
not a32 ^xsl o^+z^x°^ can be lesca.t^, paying into a
share of the lrromds allomble to the alsaerbt owners. The
usefulness of tbia scl'►em is tiaatitea9 ias one of the main s1.tuatflassas
we are concerned with, wlatch is to enable surface development
vehen there 9^s no atis.bstentlea aainez°al value. The committee hns
concluded that this emeegt io bo'pcrasl the smpc of the dormant
mineral statute, although ft could be the aubject of a subsequent

act.

Esclaeat. A few states Bsikvc trcnted dormant ffIncrals as

aband®^^,^ pPopert3° subject to esclaeitt. Tlaia emc®pt is sim.lsa^
to the treatment given personal psopeix'tp in the Uniform
B3rer,lgimed Property Act. This appmach has the gsim
shortcomings as the trust for unknown mineral aawxters.

t<onstitettionalit , Cocastitutiaml lsstaec 'treave been adsed
ce^^^ ^ a^taa^ac rr^ apglieatlon of a do`+amnt mineral statute to

exi
454$17^3.^ ^r19^ ),elaeld tEac lra^ ^^

case,
r^sxttT^a^ ^v^t^. cttc

Short,

constitutional by a narrow 5 imoron . The Indiana statute
provides that a mtanea^asF a3ght lapses If #t Is not used for a period
of 20 years and no reservation of rights i® rowrled during that

time. No prior aeoics to the ndwral^^ ft^r enactment during
statute iatcl.sacles a t^y^^ period

notices of preservation of the adzecral interest may be

recorded.

A combinatlcra caoresxmVreaxarelfng scheme thus satisflcs
fedevel due process requirements. Whether such a scheme would
saWp the due pxomes requirements of the various states is not
clear. Comparable dos°mant mineral 1egida'itcaa has bmsa voided

r^,ta
several
l^eat^sat^^t Uniform legislation, to 3tia ^ csat̂a^^ ixp

s ^oss

al
This t^^ns that ^^

constitutional

^ai^s° ^r ^t state standards. need
prlo.r ssc8fc+e to t3e mineral owner to most liisely raec®sscry.

7bnft statute

A smbinatieaax ^appaoacltas appears to be best for
uWorm 1ogimUticna The poitfce of t4s€s am of the law are
qvxite irAtense ln the tdnatol producing eatntesRsm1 the pcdtians
and Interests of tleei various pressure ^rr^mges differ fam state to

^lt to ^^^
remembered

most ^e&^rt^l aspect of tla2^c
®f USLTA
aat.

4
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II

A statute tlsat combines a nuMber Of different ge-tac9Soras

for the mUNral owner, but that s^i3i^ t^^^^ ^^ f^tB,
dormant mineral aig6^ts, is 9,ikssiy
saxcta a c^aulbieestioca mny alsc+ help oeasua°O t^G coga^ ^^t^$^t te
the act fx®ra state to St^ta. ^'wr these r^ns> ^
developed by the r,gMcaittee eondsta of a workable combination of
the most wi^^ accet%teci a^prra'^ams found iz^ lurisdictiOreo with

e;etstiz^g dormant eeeinesai iegF318t10n, together with prior notice
protection for the mineral ^^ner.

47asdex° the draft statute, the surface Oweaer msy bring an

^ ^ritg^^t foracton to terminate the ^ t'a3.n^^e evidences
has nobeen

20 y^rs, piaavolNdng the mineral interest during that prerimcl, the owner o f

the mivnemi interest flas to rec®x^ a nmti- of Intent to preserve
the mdrsersl intesest within that peaiodoand no taxes are isiisk on
the adn.esaI intea°asst ra+it3sin that periad, To protect the ri.g3ttS of
a dormant mineral awntier who through tradeeste8nce fogs to
aeaaard, the statute enables late a^ecssrdang upon payment of thettda

i^^^&^ available to the mi^ ^ aa^aer^^ however, if ^ the eaixee®iy
Interest has toeen dormant for more then o40f any 9riaaai ^fi^ti ^
has ^so^s no ^a^6 t^tiaah9 or ^rdisatrat^ $ast®$ a t+^m^^
the ^ei^ra4s for th^.t pea3.^). The
STSee period for owners of mineml i.raten$ts to ^cord a notice of

iaetetat to preserve ^^ by ^' ^that $^^ ^f^ ^^g^^g^^y or within
a short gaot^ ^®

Tti^ proceduTo +^tasgrure
wiHi notaplace ebea ^u^ablebeassi^

itatomtffi ^ t^m^rltetatiitis. The combination of giroteatsons wiSl help ensure
the fdraassed as vaeR as the conatitutWnulitgt, of the atateate,

The committee believes that clearing title to rmi gatc+teerty
sheetiid not be an oz}id in itself and should not be achieved at the

the
expense of a miaesai owner who wishes to get ^t ai asad r^
iaatea^est. 'irs many ^es the interest was sae^
beripi°eei for axnd cepmexnts a sutastgzatiai iasrrestment. The
ob3gwtive is to clear title of waat6:iw$ mineral intesests and
mineral intea^est^^t^^ which no one cares. The draft stitaat"

e^ebcsciies this $^

^

I

AW

^. . ^

6
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UNIFORM D®R®tANT 1IIN88AL INTERESTS ACT

SECTION 1. STATEMENT ®F POLICY.

(a) The grublie policy of this State !s to enable and

encsouregm marice#nb4lftyr of real property and to artdti.^ate the

ndwers^ effect of dormant eidnexEA interssts on the laa14 use and

development of both surface estate asad miaaam3. Interests in real

P-perty.

(b) This [Ac4j shall be emstrued to effectuate ltai

purpose to provide a means for teradnrtSora of dormant mineral

ixstna^eats that Impair ^orketabili4y of re2 Iexoperty.

CO@rSQ1EAlT

Ti^^ section is 41 Iagis4a8nve finding and declaration of the
substantial fisaterest of the state in dormant mineral legislation.

SECTION 2. iPEff'INITIt3N9.

As used in tlal^ [Ac€):

(1) "Nlixaeral Interest" means an Interest in a asiezexel

estate, however created and regardless of form, whether

absolute or fractionsl, dMded or eandlv5dedti coapaaxeAI or

iseeaa°gsaat+al, including a fee simple or any lesser iattsa^est or any

')Sixsd of royalty, gra^aduatlon payment, exwettirre rlgIret,

ncvz^^secative right, loasalaolid, or fdenP in w3wrideg regardless of

cteanetes.

(2) `6h9ia3eraHs" incIude+^ gase aila coaEe other pswus9

8lqsxid, and eoid is)axis°ocar'bonssaEI s9axis, camaat rsatexiaI; sand

and gravel, road materiaI, bullatfixeg stonsP steomial substance,

gemstcmt, etota)1lco flaaeiorsabIe9 and nocaSl®siorA9sle oses9 co11ddai

P
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asasf other r.laye Steam and atixsr W-Ot@ne^os' re"aroo, and any

Other ^ubst&nce defined &'^ - minex'al by the lRW c+f tlai. Stat

C€3RiMENT

The aSefara9tfaasiS ira this section are barmdly drafted tO
faa^lead^ ^Si ttee^ forms of r^aae^errls and a^aaf fntcr®StE.

Th4s f^ecludes bvarfea^t^e f^a
^x^^.^4.^^a^ and reon^f^l^axs. 98 ^re13 as

asi^ and fzessa^sai^a ^er^. The F^^ct^d^g^z^ ^^ W^ sfs
aawrgge^^ ^ia^^a°^i$ ^^^cl aea their alat^c^s,

the sam. ^ z^f^a^ve^tm if^r^^ fr^ ^^^^pla (1) i^eclwdes bsati^
'fir. stas^zetr^tro^sl and aae^n^nt^ttxai, ^fOivaxe#8x^ and i^i^^ieaxeti, li

On ^ne^§ and ^'rn^^^^^ b^^t ta p^ rael lae^tO ^o^ ^t1a^
dusatia^x af & lieea ^3^ State law ts^ ^ d^aa^tieaas a^f
iisxnffi- givenex^^l^^ a .i^n a 1ife ^[ 't0 ?*ss^ ^plY by rOwr^g^aa ye^s ^aeay r^aat tes O^^tios^
a notice of intent tw g^t'o ^^^ tla® if^n^ t ^xnWO& 6]ust gs a^dsnoW

(^^e^^&tsc^rs of ^ner^ intg^st bylense which by its Osen terms &^^e j, dIltfOn asf "ve sy^^fst3oe^^^ a*
ext.aaded by a^ecia^rclalioa^ Of ^. n^otf^ of §ntetat^ toc f^3sa ^
l^^' I.i^,^6 ff ste^tc law a^aieaf^e s^eaf a liotaa tirO®O sets

sear other W^ for Itaf t^^^ is ae^t dm^aMt ^ritlain
^^^^^ * lied vrit@^ even tlMgmasst be r,^ega an iaegtzaaffiesat that ^t'^o
tue me^ng ffif tixi' ^^^^19'. s e^rst^a
a security interest ^eBai^9 by it^ t^^. ^^^8^tnat^o
20 ^^ ^ cg'^axs,^k ^^aid the mffOt ^t the 24-7^TmiS^tlo'^ 4(c) (t^Diratica^a ®f dcer®a^t ^a^a ^ i^t^a°^^t9 =

^,^i ^8^The sfaf$^i^e. ot' omieaer^" i^e PO^M^^^r^s
eascf ^aot ^x^l^^t^. '^^^°0 snaf ^asaa ^saiisi ^^ 1®earsarditew and

tias raearsar^g of '^^(2) #^s^tades ii^ ei. w^t issteeaded or su^e^d ira
mti^r ^dee^ ebf OMY. 'ttele Act d3s^i^
I^a^ ttieat ^^ Section tc^ gf^wt^ ^a°ls
watex'. 3 e

f/1r3ia seati^sa ^ a3ef5^s the tax°ea "aifte®^" and "eedc^esll

iaatgxgat'^ broadly, t^ de^tio^ ^^^^smfasated p^^at ^i
dete^tyg udsx+a^

^xsinte"inta
stffi thatiss^t s^ ^ smflre^^t to a^sd^

t^Ya^
en and

ti" Acttiat^ Act. They
ea3mml tratc"Ets for pua°fo-see of outs law other >

SECTId7I1 S. E1fCLSISI83t3Se

(^) THU (,Act.l dw- mast
(p ) ^ mimrol itets"at of tM dlaaitad S&Ot" Or an Itsdiassa

tribsq ,^xceIet to the WA*tat FosWtted ixY fwefaxd 9AW: or

7
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(2) a miaxeral iaa+tarst of #Heig Statt or arn m^encY or

PoIitica.l subdivision of this Statee exsept to the extent gerteeitt®d

by state law other than this iAct].

(b) °rtda IActl does twt affOct water raSiats.

comM5NT

pIutaS.o gantiti^^ ^^ptaai by tWffi section tr^cannse t%'aaY
have ierpetual Wdste=e aa^d am be located If it taecomes

neratsn^$s^r'S^ to tosraisaate by r:egcotiatioa^ ^^ this StatUt® tShe^d by
tits public entity. A. $earisdi,cti*za mae^t9saSaotwtasd by stx#rateK
also exc.lude fx- its ^i^^^ai^ in^te^st^ t+
such ss aexva^®exmentai Or asattnsa9. resource conservation Or

pre,ervetisan atetates.
•This Act does eaaat affect wirsOral ^^

interests formedIndian
under

tribes.

g^^yps q a^f i^asii^fdaaa3s iiri.^iztalitag ^cO^e^3 ^
A3^ka Ilxt#eae CWMB Set#Ieaoerat Am.t9 ^ ^^+d a^^^t ^^^ ^ ^^
to 4las e^tt^t t%#et the ittteMts ^p^
by aeapese"aiissg fafta°d taestbss or ^tutes.

AIthoesg4a this Act effects minerals a3iasoiveai or suspended
i^^ 2 (^^^ ^^asl^ ter g£f^t ^rxtor lavs. See C^^a^t to

B9py^ sectioxe 2(definition ^ ^tima4^ts^e tminerals'
and °A^,reg^.9. ia^tet^t^ ba+o^mdlgn thefun^lloxs of dstarg3rt€aaW mUwgsl interests that are toreeatmtec%

geMx%atst to
thU Act. They am ncot ittteale^ redefi^ g#s ^ law nO other

gr^, gtx+d e^i^^ iea8esa^estm for put^

than this dtct,

SE^'
.'CI®Ri 4. TERMIit.+t'Tltb&1 iDF DO'&tB,tAk9Z' IoiIY7ERA1a

flN'f'ERItST.
(a) The forfam aWrAr aaf re681 DxoRert^ sutsoet to a

minatel iaeteaet may maitttadzs an actiaat RO tsrmtre®ts 6 dOrmOn#

minerd inter®rst. A aixponl iT.tGrstat i^ darmxtt for the purpsms

of tids E,Act) it thg iA ft tanus*i witbim the mgsaing of

sutesutiso (b) for a g^erW Ot 20 ar pam years mmt pamm`

rdOf ttae e^^ and h" rmt boo prera"ad .

to Sodion S. The notion tprsm be ius the nature of etgd sequims

8

4

v*4
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tha same not$ce as is required in pa gct+im to quiet title. The

action may be eaaretaiaae# whether or not the, owner of the

mineral ieatesest or the ownex°s wherea'kaOuts is Henown Or

uta9caaaawea. Disaiaiiity or lack of knowledge of any 6sind on the

part of any Per^ dogs not suspend the running of the 20-1ear

period.
(b) For the geax°pose af this section, any of the fesllowieag

Actions taP^en '^y or under aasthearity of the owner aat a aadcAex'at

interest in reBation to eny adneraF that is part of the mineral

inte"st coatst9ttatms use of the entire mineral fret+sz^est:

(1) Acti,ve aines°a1 operations on or below the ssarfos

mt the reafl property or other px'opert7 ussitiseai or pooled with

the real pcop"t'1= tauciusi{rsg proa3eaC#iOno paPh'yffiW explorstiesrn,

exts3oastrsry or developmental aia°illiatgo mWngd explcitatioaaq and

dave9ogssentb but not 9acfludirag ian$ecBimn of mut}atet'sces for

purposes of aliWes9 or storage. itedve mineral operations

constitute use of any mineral interest owned by any person. in

any mineral that is the object of the operations.

(2) Pagmnt of taxes oe a separate assesscaexat of the

mineral isatgreat or of a transfer or sevea'axece tax r"tfaag
to the

miasm inte"sto
(2) Recrordatiasn of aaa irstrument that creat®se

t°®sga°aes4 or otYaex^syflas gve#.detasgs & cWo to or the contiseuect

existtence of the mbwxal itatxrsst, inclaading xaa instrument that

t a,sQ leasesg or dlerkl" the isatesesto Rewt°datiOra of ^

instrumnt; utOM tw of ii? any rowrded i.nterest owned by

my pare" 3n my misaerttl that iffi the saa'^leat of the instraamentn

0

}
^.a
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and (ifl) any recorded mixaeaai interest In t}eg gatie+WtiP owned by

any party to the instrument.

(4) lteooraiatiort of a guaigmnt or decree that ruaiceip

specific reference to the eiaieaeraE irater®:at,

(a) `i'i'b section elxplies nokvaithstmding any pro+sisiort to

the contrary ias the instrument that creates, restrress, traznsfers,

Xeases, dMdes, or otherwise evtcteaeces the claim to or the

continued existence of the mineral iraterttat or In another

recorded document unless the instrument or other recorded

cieacazmeeat provides an earlier torndratiaan date.

Cd)MEN'T

T'1sig; section deiims tlearaeaaimgr for the ptnrpow of
toxmimtls►as of a minera3 Interest pua^awast to this Act. The
dormancy period selected io 20 years -- a not aancommra period
among the rraaiaeaaa j is,

SubmsaF4.en (a) provides for a coxrt proceeding in the
nature of a quWt title action to termiraate sdermant aeainerd
iaaterest, The dowke of a court gzoowdixeg ensures notice to the
miaeraal owner persotaally or by geutrlicatHon as may be appropriate
to the circumstances anat a reBabte determination of dormancy.

Subsection (b) ttea the determination of dormancy to
raaeaumo Each paragraph of subsection (b) describes an activity
that constitum use of a mineral itstea•est for purposes of the
dormancy determination. In addition, a mirwa^ai ixntea^est is not
dormant if a notice Of intent to preserve the irsterest in recorded
pursuant to Seestlm S (Iareeerreaetion of mitsassA iaateaest).

^^egMh ('b)(1) gsrovieioe for pr^ssmntimra of a mineral
ieetomt by oativ® easiural oiraratima. Repressuriaag may be
aawddezed an active aitsesal qmration if aaeds for the purpo" of
sewaasdary ae0ovsay Wontima, A s'iaaat-iaa aro31 Is not an aetive
aadeaeml operation and therefore would not sufftee to save the
aadMMI iMaaOSt faose a4arteeRcsCYa

Pa^ngrap)C (b)(1) in intended to ptearve In its exatinty a
minam1 3sat twheae there an active operations di,recWsi
towsM any aaalesersa9 that is Included aaitPeixa the iritersst. TEseas,
if taa0r^ ^ ftwaiwAl owners of a eedmrl i8stgaest, aadvity by
me owwr ita considered aadrit)r by all mners. Other isatersets
owned by aetMr gasms in the aduards that an the ^Ject of

^`..

t1f'" 3.'w^ d^ .
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tta^ ^aratioaxs a+e also preserved by t8e^ aa^a°atte^sas. sar
^ti^r^^ by a fr^^exi^re^8 saile '^^. and ra^3

e^^^^^ oil and gas ^ the Interests of other fxacYiearss9 On
owner ^d save ^t only gas Eeffi^s and

theand g^ ,^W^^ baxt a3.^sa xatlx^^^ke^ ^1 areA ^s owner or
^y^ty owners holding under
gny fx°^cdonaH eswaaes aW$ ^^^ 99, the Interests^L ts x3se ob tof xta^

other ^^ inte^t i^ the ^aând fft^^ ^aaf^^ t^ ^®^ the ^ee^l
^erati^. The ^ an^ gas

of the ca. gas . and ^ sewtgex' o$s ^ is►t^^ t^ o not
^nex^ls iaacartc3ed in asa^ of the aft®cta^ auirs^
jaast tlxc Wereeat In Oi.1 and ps that is the santPjeet of the
gea^tE^r eaperastions. This is the e^gilt regardless whether the
mi^s^ atstesest was acquired in one instx^umemt or by sevrex°iaonal

^ t 9 xe^xs^ c^ ^Oaex^x^e^ae
and

lai ^t rAIM t tHse
ationsmi e^ ia^t^rs^t ^f ^

fractiaL^ ccaB owner if the intasest does not incluaie OsE and pao
aid

Under paragraph £$f3(2)o tsms a.xxat be &ctuaUy F^u^ of
within the preceding 20 v^$ to srzf#!ft as a q'^^^

the mineral isxtezest. ^^ra9^
P^e^^I^3t (b)(3) is intended to cover any

icaataea^t ^'1dancing an intentioxa to own or affect an int^^arA
in tYt^ et^^d i^9u^g $^^ei eail> ^^^ or mineral i^^k
^^^e,diess whether such a 163s$ is xa,,,,ais,,d as an Snteremt in

3and 1, the Pgrticulgt' ixeaWdlct3.0n,

i7zut6er paragraph (b)t3l. reewdatiom^ ^®thenct of
ge^^x^srittg not otalg^ the fsaterest+^ Of tizm P^t ^ the subject ^ the
instt
lx5^tt^a^rn^s^

eat t, in t
^^t^ also^zst^e^

e:ela that interests nf taauaga^.^.^ 4a^ the

+^^^nct a^x^aals, ^ a^^e11 ^ other a^s^rtie^. isrtea^^^ f tl^eO
m^,^es in c^t1^ e^i^ne^ls in ^tle sam

le"e ^'^w^^ a grfrac2fearaafl owner
r,^^^.tioms of ara c^ asaaA ^ of the
and lessee I^?re®wrgs the ieate^t In ^^^ gas x^t only

ver
own^^^ ^^O^itt̂t- qg of

tla^ fr^ati^afl s^wangr in
rece>re3atfc^ ^
Ot^^^ ^^^s that a" n ^ei by tts^^^ irnstza^aat ^ which
^g^r epi8ae^3s were aacc^ a aep^te^x by
the a^5 and g^ ic^t^est was acq^d
inatx^umeatt.

^s^ under
^^r^+^ss xaf a jx^^d^sat ^ d

p,^,a^^iPlx (b)(4) isteBx^ e^atx^^l cror 'a^a^c^timn i
^^a judgment

t
where es^a^ ^ ^aatreg^ t or c4e^

a ^ss^"8 of the pro"tt^ "cosdg. The lixxdg"n
lntmust mike spo1ft xetav^ ^^ ^^n ®r^ ^ ^ras^c"clatioae

^^ei raf ap^z^g ^R T3tese» a ^ ^,t or s^sff!'Bsuch as an att^ela
^ ^ ^ ^ sa eeatt" '^sxWd xseat ^aan^ t^t^ ^ ?^^^

the ^^real

interest +^ttsies the ^srcdg P' ^ p

x1

-.^
APPENT3I^ PAGE 136



iE

Subowtion (e) is Azetesad+eai to preclude a mineral owner
from evadiaeg the purpose of this Act by amtracdaxg for a very
long or iaaxtafiax9te duration of the mineral ixntwmat. A 19on on
mineraEr, having a 30-yeam cAura93on, for example, woeald be
subject to tormdreatfunn after 20 y^an under this Act If there
were no further activities iaevaiv6rag the adaaexaIs or a9neaal
intaa^est. A Isea^sm sooldesg to keep the Ibaa for its fxell 30-year
duration ocr+a6al do so by recording a notioe of intent to pa°ewa^ve
the lien pursuant to Sectirosa S(preservatioze of mineral interest
by notice). It should be noted that recordation of a notice of
5ratent to preserve the lfiAn would not extend the Hese beyond the
date upon which it terminates by its own terms.

SECTION S. PIiESERVA'1'IK9N OF MINEItAL INTEREST B'!°

NOTICE.

(a) An owner of a mineral ittt®xest 'map a°ecosd, at any 9ieme

a notice of intent to preserve the misnmM interest or gpaa^t

thereof. The rzineraI interest 5® preserved flae moIa aseaaaaaty in

which the notice ts aeeaoa^a1ezl. A mineral interest Is not dormant

if the notice i^ rewadeel within 20 years next preceding

commencement of the action to terminate the noimral Iastea°est or

pursuant to Section &after cammeeaeeffient of the action.

(b) The notice may be executed by mrx owner of the

minemI isatesest or by another person acting on behalf of the

owner, including an owner who Is under a ai5as'#Ility or unable to

assert a oWaa aaa the owner's own behalf or whose Identity

crrsaM be "taxllabod or Is uncertain at the time of execution of

the notice. The notice way be executed by or on behalf of a

co-arrner for the benefit of any or o9I. co-owners or by or asre

beBsalf of an owner for the 3seansfft of any or a1 permu chieedng

under the owner or paz=ems under whom the owner eldma.

(a) The notice must contain the nme of the otmea° of the

mineM interest or the <sD-wwseers or other persons for whom the

12
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e^iaa^aal int^s^t n^ to ^a ^^seav'^d '^r, it the ideaetity of the

owner oaxaaot be oststai's^hed or 18 exaa^erts.m' the name of tYn*

ows of veisic9x the oW, ia & eaember . and must ia3enif£y the

uinata^ interest ar ianri thereof to be ,resarved by ofte of the

ioiloariuB means: l"c3s Of the
ia) A ^fosr^^u^a to the l^tiorn i^ t^ ^

c^at^.a me^a'w'eso or ottnerrie o^st^s the
inffta°sa^lmmt that
^ter,^a.t or Df the $tbd^gat or '^'^aM that eagtt^tmas the in^t^x^st.

(2) A 1sgaI ^escfiP'ti°x' of the vria^evol flltlrmt• t!f the

owner mi a mi,"rrd itnteres4 ogaai^^ ^^ral tntOmst r,nnder an

ixe^tznxaat that i, not of ^xt1 or oi^s exe ►aiet° & recorded

^ft-iflY i^etify that o^sx^eag a 1^^.
#itsR^rsat 8te^t ^^es not ^

^s^+i^ta i^a ar^t e^ff'^eti°^e tst pre^'. . ^^ izit^"t aa^^..
ci .
^^^ by a ^f^sn" to t9se name a^f ti^ s^^^et o^^

^r ^r9^ the owner ®f it^a ^^ it'tex^t
xtl^ie^s. 'ixa su^cte a

the ^rdn^^^taasssT
the assoa*tf of t'ia, notice of ite8^gsst to d^^serre

ixnt^z^t o^t be ia^.eH.^^ o^r tBa^ name of the r^d owner 0

waoE4 ^^o.a9^r t^^ '^'^ of the owner of the M,x^^^ int®sest.l

gg^ ^i te^f^a^a^^ Y and aritk3oeat 'p^ific1ty to

ansy
, aor a11 ^^a init^assts of the o ^rsaes' in any ^c^ ^xoi^'^`'

^inn^t^ in t?ao ooxas^t5^• The reference i^ not nff^r:tivr^ to
"low there is, in the

ple"rve a partioul" to^as^a ^ the owner af
t^^ i^a the tatm of the i?ea^st ^g

the y90ae^F6G ^by a S'"-

^^, 8W1"dsd Mâ
®o^c9mas°°t tls4t '^^^^^3

y or cetia^a°a^ise ^ri^mes t'^st iaat"^t ^(ii) ^#^ai^^t

ti^t itete^^a
,^ ^saa^ that

as

r
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C4*DMNT

^c ^^g ^esses^ t+a plea^tt s eatasftl eawen®r to
^ ^z ^n marsx it^ts[as1 bzat +alw sny Ot` all
Rarc ^^1s+ t9aae Aasrg aasaesg sueSr slnaco

^et at ascM+a atPesa' Sasrmsts. `1'3a9s se0tEam psVaaits
so oaw womg taa gesswarre tflas isxtaa"sts

tbrm qo-oucmsae tey si-MY'LU'R tlwt iaatsaes" tsa bs

t6ns s^ittstsl iteta^t bstz's^ pesssa^rrsxi ^y
^ MY®Sty or sutewaete or exsetetivs

ths aedmm9 ovaas9r eoaay Qoct sES9o taD
or t3e int®assta subgect to $t, tiy sVsCifyInl

tHe® eswEim of iaateceat to preser'+re. T2ns euino")

^ai^q sJt^+ ^st t^ Sarsaaea^^e tlas int+easst eas to ssms ss s19 of
iet tlaae itats-st.

Wwrs ttroa aeiBmsrl 8tttsrest troxieeg pxvuwxesd ts of Biaditsd
daantima, ramrdatim sef s cemties uncier Ws seetion doas eaebt
®ats[tefl t1eft ints'st Areyasaee8 tYas tE®e thg iqntsmt rome^ei ^^its
asrta tsase^s. 581ass+e the ^x+e3 iaatertst ^g p
3ista, sscotdatitrre of tM nsstice do" aaaet sxeuse sOMPiiscsen ttitiu
anyr ®tleer agepliaabPe smxtiditiea® or raeq5tigsments for psssoarrdsticea
®ff the 3lssse

The btoc)CeW flmgezre.gd tu SgBrggspla (c)(2) ix for use in

.s ieti9sdadosa that eierss aeot haevs a ta=sct ieade_ s systsm, St is

i^aat®ssr^8^^^sgst
^t^^ ^p i st'^ g^e^ ^ tste^tP® ^gt^i^ ^

Paragrs.p9n (a)(p) l+ermit't sb'{sreBtet ssmcdtaeg ss to stl

n 9^z^i^ or
th

e a ^^4 ^3^tlu^ or
tha

t a^
thwe
sat ^t^

a
+i^ #as^i ^t^d

isistelaiisfs.s® tlas oasm of t'hs aslraetss,i owner in tM cemsantgr tomrais.
TSts bissRlsst x+seesra3iseq prawisigaa ia a practsl nscsseity for Ssa;e
asinex^ waarsa When a countp dcees eot Swaive sMsx'sfl imdex

of gxsaatm [rnd sssa it rpiPi be sans®ary to ssts.ttEista a
eepsaats inaisx aa ^tioaa of isaut'st to ps+tew+r® as9ma "i itetsrssts
for pssrpasss of t1ae 9slseakst semrding=

S$Cy"ro&1 s4 6A►"f$ SBffiCORi)9PIG B'Y t811i^^ OWEd$flta

(a) in tlais ssstiaFSr, "Sltiptieora gisp+nsss" Msseeaa caaets snd

expazz" thst nles ovms aiststoa" "a "sacrseably sna4

tAw &MM"4 in pnpedmo for aae9d prossastfitlxeg sn ast9®vc o

itt®1naSns ss trls rttartlSY'a t664.
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(b) In gra Set" to termhate a mdsaeml 9,ntexest ^s^^^ro^rat

to ttai$ [dtat^
^^e mua°t stxaB3 F^wit the owner of the mineral

inteleat to tecord a flStO eaOtics of intent to paesex"
the minea^el

int+erest as acona4itflassa of aiiwdaft3 ®f the &060n6 UP-n F$ya-nst

iaato court for the ^emfit ffif ttrda seaxfow owner of the xoa1

prwW,j-S t3e. iitig^taota ecpeages gttyliauEa9rola to the mdnet'ai

interest or porUm thereof ss to wgalsts the notln i.s rew^ded,

(c3 This seedora does not apply in an actlorn in eaiiclt a

nduaral
interest teim beexn Unexsed rwiEteM tlss 00msing of

Seaticrsa 4(b) for
& period of 40 or MO" years next paneceslinff

comrmedcesae®rat of the actiora.

COMMEAI`f

'i`kaia sectiOx ^^PUes only whoane tla* ffil"^'I t'w"trs seek" taamake a Ux, in order to obtain 0^ asf the ^+e+tia>n.
^^^ r^

The
section i^ not intended to ^^^.^ t#a^

PWmnt
®

d of as ]i^
rr^lpti^^ct.ts^

ex^ytus as a condition of ^s^^ a^^^ U^y iy^f t2eaE tta^ ma^td ia^trxt is not

^r^t by ^^f te^
^^ ta^ of the i^^^ ,^yit

^^agaa
pn a^i

t9xs f+a^^s 20 ^'^ras 9 ^ ^e+^^^^ In ^^^^ 4 ^ byttn^ remedy provided^
^isre^aOt mineral 3nte^st) . mo^+er,t1aigs imetiearn is avr 'ie agy if tbiex^ ^ been ^^ rooogdatiean

or aase
of ti^ P.Oporty vraitlroia tri. pnvloeas 411 y®am.

SICTIOtS 7. UFZC'f tSF 'fSUlI1HA'fSONe

A Wsxrt cerdOr tOtMisB®tlta^ a M'Mav1 itet*"Nt € > when

,^.^,^g p 8 thE to^8se4^s1 .^^ 9^b4^^o SiaO1iA^Atg
"^'w76i¢^9$ ^'^9

^asa ^ ^" ap^`uxtaaaz^.'
n* 9"f^ ^c#ats ^eat ^a1ipib

8^ ims ^^ sEo to the ^areerobiia
^Eh ttl^ surfom

Of Eto s ea^ a^^s, s^$^
to ®^g Hms for ttss.^e or

l8^E8l^tx.
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i
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C0R1MEitT

In some states it is standard pa°aodee fias jaaxlgmec+t$ such
^rae

sts ^ffi^ to ^^ the $^^o _ states entry^na^t part of the land records.

e^asy blerger of a termisaated mtmisei Interest with the surface io
subject not only to ezei.stisag tax lieras ansi asstssmeaztso'taut also
to otlaer outstanding 9ieeas on the adneml taaterest. Iiwwever, an
outstanding Iioam on a aaafmral izaterest is itadf a wAcaea°al iasteamt
that may ^sWeat to teareaairsatim under tHtis Act. It should be
nset+od that termination of ffiminea°aE Interest under this Act that
has been tasx^deeaied to the state or otRaiea° pubHo entity is
mub$wt to xxampIiarace writia z°eievmt raatwdaemuts for release of
tax-deeded property.

The appurtaumt surface rights eAd a'b3iptimns referred to
ire 3eadoxe 7 imc3uds the right of entry osa the sauiacs, and the
sabIigatim of support of the surfmao 6isas^evar, termination of
the suppwt olaligatioxa of the surfam under tlmft Act does seat
tenmnate any support obligatimm owed to adjacent surlam

owners.

It io possible under this section for a surface owner to
acael+uda°e greater mineral interests than the ®tulace owner started
with. Assume, for example, tP►em are equal co-owners of the
suri'aceo one of wlam corsvoys YaW or 3st° unsiivitled 50% s9ean of
mineran. f6pm termination of the *=reyett maite^ral isxt®t°est
under tlsft Act, the isstemt would meaV with the surbaas estate
ite isaopostixeta to the savrtaw®tip of the surface esftte, so that
esacta owner wwaid acquire one^hslf owner wouldInterest.

hold ^^and result Is that tI^ s^sxnv^g surface
undivided one-fourth of the aisarxsk and the sammvW^^
surface owner surfun saetrasr would tdd an undivided
three-fourths of the minerds. This mttlt is proper oftm the
reversion repreuxnt^ a wineiflalI to the surface estate in geaaeiral
and to the conveying owner in particular, who has ptevk"y
eroadved the value of the mbma1 interest.

In tha example above, a"'+sme that the conveyed ataaaral
irateaext in nat tgradmted, but inst"d the mrwr of the eadmro.i
irat^gest +oxacattes a S"^ar mUwa'al Wme. If the I^sioe io
t U ted unda tidsfi Act +ttRer 20 yem have 7aaas, the isatamt
in ths 7^^aWfig 30 yews of t'9is 1ew* taoald mm^,gs wiih the
slwfam srgate iaw io shamti at the atad of whicta f#m
it would ex q I?eta+f#ng the isdarat of the minonl owner
. . bf&`A"vL

^

if
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SECTION $, SAlYINd'IS AND TRANSITIONAL PR9SqPISIONSw

(a) Except as 4attaerara^ provided in tlsie sectioxn. this

[ActH applies to alt mineral inteaest$, whether created boftra^t

on, or after Its effect3vse date.

4b'9 Aaa action geay not be maintained to terminate a

mixrsisI iattereigt pursuaxat tO this [Aet] aantil [taac`[ years after

the effective cigkte of the (l5ct).

Cc) Thfa [Act[ dms not itdt or &ffmt suey other
Iasoceeiux, provided by law for clearing gn sb9ndaned minera1

Interest frcm titls tv seaI Property•

(d) This (Act) dmes aeeat sffe" tho vaiidity Of the

termination of any aeatwa't interest made pnrcsaaaaat tO alY

ps^^agog statctte asxn dosomt miasmsl iaaterests, The repeal bY

tMa (Act[ eaf sny stateate on dormant wisaoarl interests take$

effect [twa[ years after tial IffOadve date of tYsis [Acti.

C&mmEAIT

The [tw®}-yem grace pox'iod orovrixtaei by t'kaia Gsctiara 18 to
enable a odmlmI owner to talte steps tO record 9 r► of iratent

Sm Preserve sca interest that ^Iff^^^a^ a4e^t^
b
e ^ of the

te^+^rs ir^me^eIy U^ r^^^1 iiut^^^tg. "Ctaatsd a
a^gaglt^^+au^ of the l^gt t* ^tis ►g
mineral owner ms^ ^rl ^^ ^^^i^^aa though no ac^a^ n^a9

Sea'b^tla^e (d) ^interest d^atisa^ t [t®tczl°^^ ^^^^^
be tBa^o^agIi.t du^g the ^ ^ a^9i'eg dasmaebaxat uaite^x^1

at^t^^^utô^ for t^t^t^^f ^ Act.^a^

SECTION 9. I9NIFCbRMI^P'!C 8?F APPLICATION AND

faS2FI$'f"R[1GTICPtt e

Tiiss [Actl stoU be app']i0d and cwstru" tO eftectuate itea

0,t^ftg purpww to y^e unifeaa°m the inta with ^5900t tO th+

gojwt of this [Actl mg sUtem W-Gftg ito

^

tz

.,^
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SECTI(3Lt 10, SHEPRT 'P3TIE,

Twa [alct) may be +ettod as the €Faiform Dormant Mhwraa(

FraterWo Acto

SEC'1'flt)N il. SE51'$R"I&ITY CLA[3S)da

U any ^rov#sl.csn of tlaas €Act1 or i.ts agapHfcatEon to any perwaa

or cbmumffitence Is held i.nksaRda the ia^vaWty does not affect

any other paovidm or appUca8#an of tkds 1Act) that em be

giveaa offeet aariE3aout the iaavelid provbdon or sgp3teatlonr and to

this an€! the preserEsdons of this [Act] an wyerable.

SEC`.f#ON 12, EMCT1VE DATE.

This (Astl tak" ofYea

^ECTH4?Tt 13, $txPEALSa

The fouawing &*to am^ pafts of aES€ts a€e a°^^ealeat:

(1)

(2)

(3)

z4
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Statehouse Press Room

Mary Connor - LSC
Monica Piper - LSC

12uhaiza Ricl7wan - LSC Fiscal
Ellen AieIlo - Minority Caucus

Michael Culp - Minority Chief of Staff

APPENDIX PAGE 144



NUNUTRS OF THE MEETING OF THE
PUBLIC UTILITIES & ElqERGY ^OHMYTT'^E

June 15. 2005

The meeting of the House Public Utilities and Energy Committee convened
at 09:36 a.m. in room 017

With a quorum present, Chairman Hagan moved to dispense with the
reading of the ininutes of June 1, 2005. With no objection, the ininutes were
accepted.

The Chairman called up House Bill 288 for the first hearing and Sponsor
Testimony.

Representative Wagoner gave sponsor testimony for House Bill 288 and
questions were asked by Representatives Garrison and Buehrer.

The Chairman called up House Bill 251 for the second hearing and
proponent and opponent testimony.

Janine Migden Ostrander testified on behalf of the Ohio Consumers
Council as a proponent of HB 251 and questions were asked by Representative
Buehrer.

Kevin Schmidt testified on behalf of Public Policy Sources as a proponent
of HB 251 and questions were asked by Representative Buehrer.

James Nargang testified on behalf of the Board of Reagents as an interested
party of HB 251 and questions were asked by Representatives Daniels, Blessing
and Stewart.

The Chairman called up House Bil185 for the second hearing and
proponent and opponent testimony.

Tom Froehle testified on behalf of Industrial Energy Users Ohio as a
proponent of HB 85 and questions were asked by Representative Carmichael.

With no further business this con7

;

rZ ic Utilities
and Energy Committee, Chairman Haga6.

'' ^^- ^^r....•° ^ 4
`^=

ra f^. H s{g^^r^, Car^ ry

^
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H®usE BILI. 288
REPREsENTATIVE MARK WAGONER

SPONSOR TESTIMONY
BEFORE THE OHIO HOUSE PUBLIC UTILITIES COMMITTEE

Chairman Hagan and members of the House Public Utilities Committee, I thank you for
the opportunity to present sponsor testimony on House Bill 288.

House Bill. 288 seeks to update Ohio's mineral rights law. House Bill 288 contains two
proposed amendments to Ohio's existing statutory scheme affecting energy production. The bill
is designed, first, to address technical problems with Ohio's current Dormant Mineral Statute
and, second, to resolve procedural problems with The Ohio Oil and Gas Commission. The
General Assembly can take these two steps to help increase the availability of domestic energy
supplies without adversely affecting the environment or state tax collections.

Turning first to the Dormant Mineral Statute, Ohio has had an active energy production
industry since the mid 1800's. During this period, landowners in mineral producing areas have
frequently seve ►-ed the minerai nghts in their Iand from the surface rights. Througgh the decades,
owner-ship of the severed minerals has been transfei-red and factiotialized through estates and
business transfers. Today, those old severed mineral rights may be the key to new production
sites, as advances in current technology and the high cost of energy make reworking old oil and
gas fields possible.

The problem is that it may be difficuIt - if not impossible - to find the owners or in some
cases the multiple partial interest owners of such old severed mineral rights. Twenty years ago,
Ohio joined the majority of oil and gas producing states by passing a Dormant Mineral Statute
that permitted the stu-face owner to reunite severed mineral rights with the surface estate if the
mineral rights had been abandoned. Unfortunately, Ohio's. Dormant Mineral Statute has seldom
been used, in large measure because the statute did not clearly define when a mineral interest
became abandoned and exactly how the process to reunite the mineral ownership with the
surface ownership was to be accomplished.

House Bill 288 removes the ambiguity of the existing statute with a clear definition of
when a mineral right is deemed abandoned. The mineral right will be deemed abandoned if there

Capitol: Di rict:

77 South High Street Parts of Lucas County
Columbus, Ohio 43215-6111 3331 Pelham Rd.
(614) 466-1731, (614) 644-9494 (fax) www.house.state.oh.us Toledo, Ohio 43606
(800) 282-0253(tolf free) District46Ca?ohr.state.oh.us (419) 531-0487
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is both (1) no active use of the mineral rights and (2) a failure by the mineral right owner to file
to preserve the inactive mineral zight for future use for at least 20 years from the time a surface
owne.r petitions to reunite the surface with the inactive mineral interest.

The first part of House Bill 288 is designed to fix perceived problems with the existing
statutory provisions. The Bill will neither alter the balance between surface owner and nii.neral
right owners, nor will the Bill change the environmental or conservation requirements to drill or
produce in Ohio. Finally, the bill will not adversely affect tax revenues. In fact, if the bill has its
intended results of bringing back old or marginal oil and gas fields to pi-oduction, the bill should
increase Ohio's collection of severance and ad valorem tax.

The second issue addressed in House Bill 288 deals with the administrative practices
involved with the permitting and regulation of oil and gas wells in Ohio. Currently, an
administrative appeal from a decision by the Chief of the Division of Mineral Resources
Management in the Department of Natural Resources is to a body called the Ohio Oil and Gas
Commission. The Co.mmission has five (5) members and the current statute provides that no
decision may be made without the concurrence of three members. The problem is that, in
practice, it may be impossible to get three of the five Commissioners to even hear, much less
decide, an appeal. Lack of a quorum can occur because of vacancies on the Commission, illness
of a Commissioner or because a' Commissioner has to recuse him or herself due to a conflict of
intei-est. If a quon.fm of Commissioners cannot be assembled, or three votes secured, the appeal
is stalled indefinitely.

A similar problem exists within our Courts and is addressed by appointing visiting
judges. H.B. 288 applies the same technique by permitting the Chair of the Oil and Gas
Commission to appoint visiting Commissioners from the pool of members who make up the oil
and gas Technical Advisory Council. The Technical Advisoty Council member go through the
same screening and appointment process as the Oi.l and Gas Commissioners and have oil and gas
experience and technical skills. Thus, drawing temporary membeis for the Oil and Gas
Coniniissiori, from the Technical Advisory Council will vest the Commission with the same skill
set as the Commission's regular members and will allow the Commission to proceed to decide
appeals which are now stalled.

In closing, I hear concerns about the availability and cost price of energy. Given the
Ohio's national preeminence in manufacturing and its four month heating season, it is not
surprising that Ohio ranks within the top ten states for ene.rgy consumption. What is less well

2
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known is that Ohio is also among the top ten states for natural gas and oil production. In fact,
almost 15% of the natural gas burned in Ohio's homes and factories is produced locally. House
Bill 288 is a small step towards improving local production by streamline existing program and
regulations to make them more efficient. It is step worth taking.

The Ohio State Bar Association has played an integral role in drafting and reviewing this
legislation and supports it. I ask for your support to pass this bill too. Chairman Hagan and
members of the conunittee, I. thank you for your time and I would be happy to answer your
questions at this time.
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Case: 2:12-cv-00916-MHW-TPK Doc #: 60 Filed: 01/02/14 Page: 1 of 25 PAGEID #: 1306

LlNiTrLD STATES DISTRICT COURT
SOUTHiIRP! DISTRICT OF OHIO

EASTERN DIVISION

Chesapealce Exploration, L.L.C., et al.,

Plaintiffs,

V.

Kenneth Buell, et al.,

Defendants.

Case No. 2:12-cv-913

Judge Michael H. VVa#son

O?Iiq1OH AND ORDEi

This diversity action requires the court to determine which parties are

entitled to the mineral rights that lie below 90.2063 acres of property located in

Harrison County, Ohio. The parties have filed cross-motions for summary

judgment. ECF Nos. 38, 39. In addition, Plaintiffs filed a Motion for Leave to File

a Surreply in Opposition to Defendants' Motion for Summary Judgment, ECF No.

50, which Defendants oppose, ECF No. 51. For the following reasons, the Court

defers ruling on the summary judgment motions, Ci`RTi IFIES two questions of

Ohio i'aw to the Supreme Court of Ohio, and STYS the proceedings penaing the

outcome of certification.

1. PROCE,DURP-.L HISTOR i'

On October 4, 2012, Plaintiffs Chesapeake Expioration, L.L.C.

("Chesapeake"), CHK Utica, L.L.C. ("CHK Utica"), Larchmont Resources, L.L.C.

("C.archrnont"), and Dale Pennsylvania Royalty, L.P. ( "Dale°), fifed a complaint
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Case: 2:12-cv-00916-MHW-TPK Doc #: 60 Filed: 01/02/14 Page: 2 of 25 PAGEID #: 1307 :

against Defendants Kenneth Buell, Arieh Ordronneau, Sunni Ordronneau, Jeffrey

Elias, Janice Elias, Dennis Elias, and Margaret Elias (collectively "Defendants")

as well as North American Coal Royalty Company ("North American") and Total

E&P USA, Inc. ("Total E&P"), seeking to quiet title to the oil and gas rights under

Defendants' surface estates. Plaintiffs included North American and Total E&P

as defendants due to their interests in the oil and gas rights. Compi., ECF No. 1.

Defendants answered with a third party complaint against Dale Property Services

and counterclaims and cross claims against North American and Total E&P to

quiet title. Counterci., ECF No. 12. Defendants also allege slander of title and

unjust enrichment and seek declaratory and injunctive relief. Id.

Chesapeake, CHK Utica, Larchmont, and Dale voluntarilydismissed

Kenneth Buell on November 14, 2012. ECF No. 11. North American and Total

E&P were reaiigned as Plaintiffs on January 7, 2013, and February 22, 2013,

respectively. ECF Nos. 17, 30. Chesapeake, CHK, Larchmont, Dale, Total E&P,

and North American will be collectively referred to as "Plaintiffs."

II. F. ^ ^"YS

Both Plaintiffs and Defendants set forth the undisputed facts in their

respective summary judgment motions. Given the facts, however, the parties

dispute who is the legal owner of the mineral rights beneath 90.2063 acres of

land ("the °Property") located in Harrison County, Ohio. The Property has been

frequently transferred since 1958:
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In October of 1958, Powhatan Mining Company ("Powhatan") transferred

the surface rights of the Property to Clarence and Anna Bell Sedoris, excepting

all oil, gas, coal, or other mineral rights (the "Minerai Rights") to itself and its

successors. Powhatan transferred the Mineral Rights to the North American

Coal Company ("NA Coal") (a separate entity from Plaintiff North American)

when the two companies merged in 1959.

A. The Surface Rights

In 1968,,Clarence and Anna Bell Sedoris transferred the Property to Jerry

and Janice Torok. The Toroks transferred the Property to Levi and Naomi Miller

in 1983. The Millers conveyed the Property in September of 1984 to Dennis and

Linda Elias. That deed contained a clause (the "Reservation Clause") excepting

and reserving the Mineral Rights originally reserved in the Powhatan to Sedoris

deed. Linda Elias conveyed her portion of the Property to Dennis Elias

("Dennis") on December 4, 1989 via a quitclaim deed which included the

Reservation Clause.

Dennis transferred 10.37Dennis then began to break up the property

acres of the Property to Jeffrey Elias and Janice Elias in April of 1995. That deed.

did not contain the Reservation Clause. Dennis next transferred 20.17 acres of

the Property to John and Marilyn Jackson on October 21, 1996. That deed also

did not contain the Reservation Clause. After the above conveyances, Dennis

retained approximately 59.66 acres of the Property.
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The Jacksons then transferredtheir claim in the Property to Benjamin

Wiker who transferred the same to the Ordronneaus on July 27, 2011. The

Jackson to Wiker deed was givensubject to "all restrictions and reservations of

record," and the Wiker to C7rdronneau deed contained the Reservation Clause.

B. The Mineral Rights

In 1973, NA Coal leased the Mineral Rights toNational Petroleum

Corporation for a term of ten years, recorded in Harrison County on February 6,

1974. National Petroleum Corporation assigned its interest to American

Exploration Company by a recorded assignment on May 12, 1975, At the

expiration of the lease term, the Mineral Rights reverted back to NA CoaL

NA Coal next leased the Mineral rights to C.E. Beck, recorded on February

6, 1984 ("1984 Lease"). C.E. Beck assigned its interest to Carless Resources on

May 30, 1985, and Cariess recorded the assignment the same day. In January

of 1989, the lease expired, and the rightsreverted to NA Coal by the terms of the

1984 Lease. NA Coal changed its name to Bellaire on July 7, 1992, and later

transferred the Mineral Rights to North American via quitclaim deed, recorded in

Harrison County on December 16,2008.

On January 28, 2009, North American leased the Mineral Rights ("2009

Lease") to Mountaineer, who assigned its interest to Dale Property on May 6,

2010. Dale Property assigned its interest under the 2009 Lease to Ohio Buckeye

Energy, L.L.C., reserving a 1.25% royalty interest. Dale Property assigned its

royalty interest to Plaintiff Dale Pennsylvania on June 28, 2012.
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On October 5, 2011, Ohio Buckeye Energy assigned a portion of its

interest to Larchmont, which interest was recorded. On November 1, 2011,

another portion of Ohio Buckeye Energy's interest was assigned to CHK Utica.

Ohio Buckeye Energy merged with Chesapeake on December 22, 2011, merging

the remainder of Ohio Buckeye's interest in the 2009 Lease into Chesapeake.

Chesapeake transferred a portion of its interest in the 2009 Lease to Total E&P

on December 30, 2011.

Currently, North American is the record owner of the Mineral Rights.

Larchmont and CHK Utica are leasing a portion of the Mineral Rights from North

American by assignment. Chesapeake is the lessee of the remainder of the

lease interest, although Dale Pennsylvania has a 1.25% royalty interest in the

lease. Dennis Elias owns 59.66 acres of the Property. Jeffrey and Janice Elias

own 10.37 acres of the Property, and the Ordronneaus own 20.17 acres of the

Property.

CII. S7ANDARfa OF REViE?el

The standard governing summary judgment is set forth in Federal Rule of

Civil Procedure 56(a),which provides: "The court shall grant summary judgment

if the movant shows that there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of law."

The Court must grant summary judgment if the opposingparty fails ia

make a showing sufficient to establish the existence of an element essential to

that party's case and on which that party wiil bear the burden of proof at trial.
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Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); see also Van Gorder v.

Grand Trunk Western R.R., Inc., 509F.3d 265, 268 (6th Cir. 2007).

When reviewing a summary judgment motion, the Court must draw all

reasonable inferences in favor of the nonmoving party, who must set forth

specific facts showing there is a genuine issue of material fact for trial, and the

Court must refrain from making credibility determinations or weighing the

evidence. Matsushita Elec. Indus. Co., 475 U.S. 574, 587 (1986); Pittman v.

Cuyahoga Cnty. Dept of Children and Family Servs., 640 F.3d 716, 723 (6th Cir.

2011). The Court disregards all evidence favorable to the moving party that the

jury would not be required to believe. Reeves v. Sanderson Plumbing Prods.,

Inc., 530 U.S. 133, 150-51 (2000). Summary judgment will not lie if the dispute

about a material fact is genuine, "that is, if the evidence is such that a reasonable

jury could return a verdict for the nonmoving party." Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); Barrett v. Whirlpool Corp., 556 F.3d 502, 511 (6th

Cir. 2009).

IV. A Ai-`(SiS

The parties agree that this case directly concerns the Ohio Dormant

Mineral Act ("ODMA"). Ohio Revised Code § 5301.56, et seq. The ODMA,

enacted in 1989, operates to return dormanj:, severed mineral rights to the

surface land holder by placing a twenty-year limit on dormant mineral rights. In

other words, rrvhen someone other than the surface land holder ("land holder")

obtains the sub-surface mineral rights, that mineral rights holder ("mineral rights
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holder") is deemed to have abandoned the mineral rights if those rights lay

dormant for twenty years, at which time they revert back to the land holder. The

manner in which the mineral rights return to the land owner changed between the

1989 version of the statute and the 2006 version due to an amendment in the

statute.

Under either versionofthe ODMA, a twenty-year clock begins to run the

moment that the mineral rights are acquired by someone other than the land

holder. If twenty years run in which the rights are dormant and there is no

"savings event" under § 5301.56(B), the mineral rights vest in the manner

prescribed by the statute. A § 5301.56(B) savings event restarts the twenty-year

clock from the date of the event.

The 1989 ODMA does not specify any methodfor vesting of the mineral

rights in the land owner, and thus, if no savings event occurs, the interest in the

mineral rights held is deemed abandoned and vests automatically in the land

owner upon the twentieth year. That statute requires no further action by the

land owner, but it did providea three year grace period under which a mineral

rights holder could maintain his interest. The three year graceperiod expired on

March 23, 1992.

The 2006 ODMArequires that notice be given by the land holder to the

mineral rights holdecof record before the mineral rights can vest in the land
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holder. Ohio Rev. Code § 5301.56(B) (2006).1 Once notice is given, the mineral

rights holder has sixty days to either fiie a claim to preserve the interest under

§ 5301:56(B)(3)(e) or file an affidavit identifying a savings event under

§ 5301.56(B)(3). If the mineral rights holder fails to: file a claim to preserve the

mineral rights or identify a savings event within sixty days, the mineral rights vest

upon memorialization of the abandonment in the county record. Ohio Rev. Code

§ 5301.56(H)(2).

The parties agree that the only possible savings event that has occurred in

this case arises under § 5301.56(B)(3)(a), which requires that'the mineral

interest has been the subject of a title transaction that has been filed or recorded

in the office of the county recorder of the county in which the lands are located"

within the preceding twenty years.2 For example, if the mineral rights were the

subject ofa title transaction in 1984, then the twenty-year clock restarts in 1984,

and the mineral rights could not vest in the land holder until 2004. However, the

parties dispute both whether the 1989 or 2006 version of the ODMA governs this

dispute and whether a savings event has occurred at all. Plaintiffs argue the

2006 version of the ODMA applies because the expiration of a lease is a savings

event and therefore the twenty year clock began in 1989, at the expiration of the

Defendants make no argument thatthey gave notice to Plaintiffs or any party.
2 The 2006 ODMA notes that it is the preceding twenty years from the date the land
holder gives notice to the mineral rights holder. The 1989 ODMA is silent as to when
the preceding twenty-year period begins.
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1984 Lease. Defendants argue that the 1989 version applies and the twenty

year clock began in 1959, when Powhatan merged with NA Coal.

Plaintiffs contend that any savings event occurring after 1986 restarted the

twenty-year clock, meaning the twenty-year period would not fully run until after

the 2006 amendments. As the 2006 version would be applicable upon expiration

of twenty years, Plaintiffs contend that Defendants had to give notice before the

Mineral Rights could vest.

Plaintiffs allege that at least three distinct types of title transactions took

place that amount to savings events. First, Plaintiffs posit any conveyance

evidenced by a deed that included the Reservation Clause is a title transaction.

Such a deed was conveyed in 1984, 1989, and 2011. Second, Plaintiffs argue

that an executed and recorded oil and gas lease is a title transaction. Third,

Plaintiffs argue a title transaction occurs when a lease expires and the oil and

gas interest reverts to the}essor. Plaintiffs conclude that because multiple title

transactions took place after 1986, notice was required but not given, and thus,

the Mineral Rights have not been abandoned.

Defendants argue that the last savings event occurred when Powhatan

merged with NA Coal in 1959, and when the grace period expired in 1992, no

title transaction had taken place in the last twenty years. Thus, they conclude the

Mineral Rights automatically vestad to Dennis Elias in 1992. Defendants

contend that none of the title transactions alleged by Plaintiffs constitutes a

recordedtitle transaction under either version of the ODMA. Alternatively,
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Defendants argue that even if the 1984 Lease is a title transaction, the date of

the recording in 1984, notthe expiration, is the start of the twenty-year clock,

which automatically fully vested the Mineral Rights to the Defendants in 2004,

before the 2006 amendments.

In this diversity case, the Court must apply the substantive law of the forum

state. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). In doing so, this Court

is bound by the decisions of the state's highest court. Pennington v. State Farm

Mut. Auto Ins. Co., 553 F.3d 447, 450 (6th Cir. 2009). If the state's highest court

has not directly addressed the issue, however, this Court must predict how the

state's highest court would resolve the matter. Andrews v. Columbia Gas

Transmission Corp., 544 F.3d 618, 624 (6th Cir. 2008). In that case, the

decisions of the state's intermediate appellate courts are deemed authoritative,

unless there is a strong showing that the state's highest court would reach a

different result. Id.

The ODMA does not define the term "title transaction." Nonetheless, the

Ohio iVtarketable Title Act ("OMTA") defines the term "title transaction" as "any

transaction affecting title to any interest in land, including title by will or descent,

title by tax deed, or by trustee's, assignee's, guardian's, executor's,

administrator's, or sheriffs deed, or decree of any court, as well as warranty

deed, quit claim deed, or mortgage." Ohio Rev. Code § 5301.47(F). Although

the OMTA definition of a title transaction is broad, for our purposes it is limited by

the language of the ODMA, which requires that the mineral interest be the
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subject of the title transaction in order for the title transaction to qualify as a

savings event. Ohio Rev. Code § 5301.56(B)(3)(a). Neither version of the

ODMA specifically states whether any title transaction alleged by Plaintiffs

qualifies as a savings event. The Court addresses each in turn.

A. A Reservation Clause in a Surface Land Deed is not a Title Transaction
Because the Mineral Interest is not the Subiect of the Title Transaction.

Plaintiffs rely heavily on a Harrison County Common Pleas Court's

decision for the proposition that a reservation clause in a deed toa surface

estate is a title transaction under the ODMA. Dodd v. Croskey, No. CVH-201 1-

0019, (Harrison C.P. Oct. 29, 2012) (unreported, cited by Plaintiffs at ECF No.

39-5). However, since the parties have briefed the issue, the Seventh District

Court of Appeals has overruled the Dodd decision. Dodd v. Croskey, 2013-

Ohio-4257, 2013 WL 5437365, at *9 (Ohio Ct. App. 7th Dist. Sept. 23, 2013).3 In

discussing what constitutes the "subject of a title transaction," the Seventh

District found that there is no statutory definition of what the legislature meant by

"suibject of' and thus afforded the wordstheir ordinary meaning. Id.

"The common definition of the word "subject" is[:] topic of interest,
primary theme or basis for action. Webster's II New Riverside
university Djctionary 1153 (1984). unaer this definition the minerai
interests are not the "subject of' the title transaction. Here, the primary
purpose of the title transaction is the sale of surface rights. While the
deed does mention the oil and gas reservations, the deed does not
transferthose r.ights. In order for the mineral interest to be the "subject
of' the title transaction the grantor must be conveying that interest or
retaining that interest. Here, the mineral interest was not being

3 Both Plaintiffs and Defendants have notified the Court of the 7th District's decision in a
notice of supplemental authority.
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conveyed or retained by ... the party that sold the property to
appellants.

Therefore, we disagree with the trial court's conclusion that oil and gas
interests were the "subject of the 2009 title transaction. Instead we
specifically find that they were not the "subject of' the 2009 title
transaction."

Id.

Although the Court is only bound by decisions of the Ohio Supreme Court,

Dodd is nearly identical to the dispute sub judice and is the only statement from

any Ohio appeals court on this specific issue. Moreover, its reasoning is sound.

Thus, this decision, from the same county as the present dispute, is highly

persuasive, and it warrants the same result in this case.

The subject of the deeds which contained the ReservationClause was the

surface land, not the mineral rights. In those deeds, the Reservation Clause

operated to limit the portions of the property that could be expected to be

included in the transfer. When read in this manner, it is clear that the

Reservation Clause sought to exclude the Mineral Rights from being a subject of

the deed transaction.

Accordingly, the conveyances of deeds including the Reservation Clause

were not title transactions that restarted the twenty-yearclock under either the

1989 ODMA or the 2006 ODMA.
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B. Whether an Oil and Gas Lease is

Plaintiffs contend that the 1984 Lease was a title transaction that was

properly recorded. Plaintiffs further contend that the expiration of the 1984 Lease

in 1989 also operated as a title transaction, making the °date of record of the title

transaction" 1989. If the expiration of the 1984 Lease in 1989 was a title

transaction, then the clock restarted in 1989, and Defendants' interest in the

mineral rights could not have vested until 2009, a#terthe 2006 ODMA took effect.

Plaintiffs therefore argue that at the earliest, the twenty-year clock would run in

2009, and because Defendants did not give notice, as required by the 2006

ODMA, the Mineral Rights could not have vested in Defendants.

Defendants contend that a lease is not a title transaction because it is

omitted from the OMTA's list of enumerated title transactions and because it

would cause redundancies in the ODMA. Defendants also argue that even if the

expiration of a lease is a title transaction, the expiration is not a sufficient title

transaction under the ODMA to constitute a savings event because the expiration

was not recorded.

Both Plaintiffs and Defendants argue that Supreme Court of Ohio

decisions support their position.
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1: Statutorv Interpretation Does Not Resolve the Question

Defendants argue that the language of the OMTA indicates that a lease is

not a title transaction because it is not included in the list of what the statute

defines as a title transaction.

Plaintiffs retort that the language of the OMTA "does not purport to give a

complete or exclusive list of every possible type of title transaction." P. Resp. 7,

ECF No. 46. The Court agrees.

Defendants argue that "had the Ohio Legislature intended for an oil and

gas lease to qualify as a`title transaction' for purposes of the 1989 Act, it knew

how to do so-by incorporating such language into the statute." D. Reply 11,

ECF No. 48. While this may be true, the legislature also knew how to explicitly

exclude all other transactions from the definition and chose not to do so. The

definition of a title transaction in § 5301.47(F) provides a non-exhaustive list of

what is considered a title transaction. The word "including" means it is not

exclusive, and other unlisted transactions may qualify as title transactions. This

definition is also broad, involving "any transaction affecting title to any interest in

land." Ohio Rev. Code § 5301.47(F) (emphasis added). Defendants' argument

would require the Court to render the word "including" superfluous in the OMTA.4

The list in the OMTA is non-exhaustive. Thus, failure to include an oil and gas

4"Courts may not delete words used or insert words not used," when interpreting a
statute: Cline v. Ohio Bureau Motor Vehicles, 573 N.E.2d 77, 80 (Ohio 1991).
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lease in the list does not mean an oiland yas iaase is not a title transaction

under the OMTA.

Defendants next argue that the language of the ODMA requires a finding

that an oil and gas lease is not a title transaction under the ODMA. Defendants

rely on § 5301.56(B)(3)(b), which states that a mineral interest fails to vest to the

surface owner if, within the last twenty years, one or more of the following has

occurred: "there has been actual production or withdrawal of minerals by the

holder from the lands, from lands covered by a lease to which the mineral

interest issu,bject, from a mine a portion of which is located beneath the lands,

or, in the case of oil or gas, from lands pooled, unitized, or included in unit

operations..:." Ohio Rev. Code § 5301.56(B)(3)(b) (emphasis added).

Defendants contend that if an oil and gas lease is itself a title transaction, the

twenty-year clock would already be stayed without actual production under the

lease. In other words, the clause °from lands covered by a lease to which the

mineral interest is subject°would be rendered superfluous because whether

there is production under the lease or not, the twenty-year clock would already

be reset merely by executing the oil and gas lease.

Plaintiffs argue that both production under a lease and the recordation of

the lease as a title transaction can separately, and at different times, operate to

restart the twenty-year clock. For example, recording a lease in 1985 would start

the twenty-year clock in 1985, but production under that lease in 1989 would

restart the twenty-year clock in 1989. Therefore, Plaintiffs contend, no part of the
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statute is superfluous if a lease is a title transaction. Plaintiffs further posit that

under Defendants' reading, a drilling permit would not be a savings event

because it would make actual production under the permit irrelevant. But

receiving a drillingpermit is a savings event under § 5301.56(B)(3)(d), therefore

Defendants' argument is flawed. Plaintiffs argue the same reasoning also

applies to conveyances, if a conveyance of the minerals is a title transaction

which prevents vesting in the surface owner, then actual production by the

mineral holder would be "irrelevant," so the conveyance must not be a savings

event. P: Opp. 9, ECF No. 46. A conveyanceis a title transaction under

§ 5301:56(B)(3)(a)

No part of the statute would be rendered superfluous by finding that an oil

and gas lease is a title transaction. The ODMA states that "one or more of the

following," savings events restarts the twenty-year clock. Ohio Rev. Code

§ 5301.56(B)(3) (emphasis added). This necessarily means that the Ohio

Legislature contemplated that those events could happen simultaneously or in

succession and made clear that the combination of, or occurrence of individual

events would each reset the twenty-year clock. For example, a 25 year oil and

gas leasecould be recorded in 1985. That could start the clock i f plaintiffs are

right, and it would run in 2005. If there is production in 1995, the twenty-year

clock would restart and run in 2015.

Further, although an application for a drilling permit is a savings event

under § 5301:56(B)(3)(d), that does notrender the "actual production" clause in
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§ 5301.56(B)(3)(b) superfluous even thougha permit is required before actual

production may take place under Ohio Revised Code § 1509.05. Because the

clause in Ohio Revised Code § 5301.56(B)(3) would not be made superfluous,

Defendants' statutory construction argument fails.

2. Supreme Court of Ohio Case Law Focuses on the Nature of the
Statute and the Lessee's Interest in Determining the Character of the
Oil and Gas agreement.

As noted above, the definition in the OMTA for a title transaction is broad

and includes "any transaction affecting title to any interest in land." Ohio Rev.

Code § 5301.47(F) (emphasis added). Both Plaintiffs and Defendants cite to

Supreme Court of Ohio decisions to support whether the execution or expiration

of an oil and gas lease constitute a title transaction. Plaintiffs argue that an oil

and gas lease creates a fee simple determinable and gives the lessee ownership

of the oil and gas estate. Defendants argue that an oil and gas lease is merely a

license and not a fee simple conveyance, and therefore is not a title transaction

because it does not convey title.

The nature of an oil and gas agreementin Ohio is unsettled. "[O]il and gas

agreements have been characterized as leases, licenses; corporeal

hereditaments, rights, easements, and/or interests in real estate." Rayl v. E.

Ohio Gas Co., 348 N.E.2d 385, 389 (Ohio Ct. App. 9th Dist. 1973) (overruled on

other grounds). "Cases which discuss the character of the lessee's interest often

do so in the context of determining the impact of a statute upon the oil and gas
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lease." ln re Frederick Petroleum Corp., 98 B.R. 762, 763 (S.D. Ohio 1989).5

Two Supreme Court of Ohio cases take divergent views of the nature of oil and

gas leases but neither concerns whether a lease of severed subsurface mineral

rights is a title transaction under the ODMA.

In Harris v. Ohio Oil Co., 48 N.E. 502, 506 (Ohio 1897), the court noted in

dicta that an oil and gas lease conveyed a fee estate. A landowner leased the oil

and gas rights to Harris who assigned his interest to the Ohio Oil Company.

Harris then purchased the lands from the original landowner and thus became

the lessor. The Supreme Court of Ohio noted in dicta that an oil and gas lease

conveys more than a mere license because it is the land that is granted,

demised, and let and that the lesseehas a limited, vested estate in the lands for

the purposes named in the lease. Id. The ultimate issue in Harris was whether

there was an implied covenant to reasonably develop and protect oil and gas

lines. The conclusion that a lease equated to a fee estate meant that such an

implied covenant did exist, but a breach of said covenant did not forfeit the lease.

Plaintiffs rely on the Ninth District's reading of Harris in Kramer v. PAC

Drilling Oil and Gas, L.L.C., for the proposition that an oil and gas lease conveys

ownership of the oil and gas estate. 968 N.E.2d 64, 67 (Ohio Ct. App. 9th Dist.

App. 2011). Thus, Plaintiffs posit that a recorded conveyance of a fee estate, i.e.

5 The court in Frederickfoundthatfor the purpose of determining whether an oil and
gas lease was a lease of real property under 11 U.S.C. § 365(d)(4), Ohio would rule
similarly to Oklahoma courts and find that oil and gas leases are licenses. 98 B.R. at
766.
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the oil and gas estate, is necessarily a"transaction affecting title to any interest in

land." Ohio Rev. Code § 5301.47(F). Because the minerals rights are the

subject to such a transaction, Plaintiffs argue that the lease is necessarily a

savings event.

Conversely, in Back v. Ohio Fuel Gas Co., 113 N.E.2d 865 (Ohio 1953),

the court found that an oil and gas lease was a license. Back involved an

instrument conveying oil and gas rights in the form of a deed recorded in the

lease records. The holder of the rights admitted the deed was not a lease

because it granted rights in perpetuity. !d. at 867. The Court held that the deed

was a license in practice, although not in form, because "[p]ossession of oil and

gas, having as they doa migratory character, can be acquired only by severing

them from the land under which they lie, and in effect the instrument of

conveyance in the instant case is no more than a license to effect such a

severance." /d.s

Neither of these cases addresses the nature of the transaction at issue in

this case. In the instant case, unlike either Ohio Supreme Court case, the

mineral rights have already been severed from the land holder and are being

leased to a third party.' Further, as the court in Frederick noted, the context of

the statute has always been a key factor in how to consider the nature of the

6 At least one court of appeals concluded that the finding of the oil and gas lease as a
license was not binding because it was not in the syllabus. Bath Twp. v. Raymond C.
Firestone, Co., 747 N.E.2d 262, 266 (Ohio Ct. App. 9th Dist. 2000).
' For a further discussion of the Ohio case law on this subject, see Frederick, 98 B.R. at
763-66.
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lease The ODMA was not enacted at the time eifher Harris orBack were

decided. Because the context of the statute is extremely important, and no Ohio

court has considered the nature of an oil and gas lease under the ODMA, the

Court declines to answer the question of whether the exeoution of a lease of

severed;subsurFace mineral rights constitutes a title transaction. under the ODMA.

C. Whether a Lease Expiration is a Recorded Title Transaction is also a
Question for the Supreme Court of Ohio.

Even if this Court were able to determine how the Supreme Court of Ohio

would rule concerning whether the execution of oil and gas lease is a title

transaction under the ODMA, the partiesdispute whether the proper date from

which the twenty-year clock begins is the date the lease was recorded or the

date the lease expired. Plaintiffs posit that it would benonsensical for an

abandonment clock to begin while a mineral rights holder is actively renting and

collecting rental payments under a lease, and therefore the expiration of the

lease restarts the clock. P.'s Opp. 11, ECF 46.

Defendants argue that a lease expiration is not a title transaction, and also

that even if it is, the expiration is not recorded and thus does not comport with the

requirementsof § 5301.56(B)(3)(a) to qualify as a savings event.

The Supreme Court of Ohio has not considered this issue, but in

Energetics, Ltd. v. Vl/hitmill, 442 Mich. 38 (1993), the Michigan Supreme Court

decided that under the Michigan Dormant Minerals Act ("MDMA"), the reversion

of rights under a recorded lease is a savings event that restarts the twenty-year
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clock at the time of the reversion. The MDMA prevents vesting when the mineral

interest has been "sold, leased, mortgaged, or transferred by instrument

recorded," in the last twenty years. Mich. Comp. Laws § 554.291 ( 2006).

Although the MDMA expressly considers the execution of a lease a savings

event, the Michigan Supreme Court found that the lease in that case was a

recorded instrument transfer and thus the twenty-year clock restarted from the

day the rights under the lease reverted to the lessor (the expiration of the lease).

Energetics, 442 Mich. at 47. This is because that day, the rights transferred from

the lessee to the lessor "by instrument recorded," i.e. the lease. Id. Although the

Michigan Supreme Court's analysis is instructive, it is by no means binding as

the ODMA and the MDMA differ in their definition of a savings event.

Given the dearth of Ohio authority, the best course of action is to certify

these important questions of Ohio law to the Supreme Court of Ohio. Rule

9.01(A) of the Practice Rules of the Supreme Court of Ohio allows a federal court

to certify questions of Ohio Law to the Supreme Court if the analysis may be

determinative of the proceeding and there is no controlling precedent.

Certification helps to conserve resources, avoid "friction generating error," and

acknowledge the state court's status as the final arbiter on state law matters

when a federal court is construing a state statute in the absence of controlling

state law. Planned Parenthood of Cincinnati Region v. Strickland, 531 F.3d 406,

410 (6th Cir. 2008) (quoting Arizonans for Official English v. Arizona, 520 U.S.

43, 79 ( 1997)). Because federal courts act as outsiders, there is a `!responsibility
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to make sure that questions of state law are 'settled right,' not that they are just

`settled."' Rutherford v. Columbia Gas, 575 F.3d 616, 627 (6th Cir. 2009) (Clay,

J., concurring). "This rationale is all the more compelling where, as here, the

state's highest court has yet to address an issue directly and thus the federal

courts are called upon to 'predict' what that court woulddo." Id. The Court may

sua sponte certify a question to the Supreme Court of Ohio. Planned

Parenthood, 531 F.3d at 408 (citing Elkins v. Moreno, 435 U.S. 647, 662(1978)).

V. Ci;=RTfFICATION REC?W^EMP:HTS

A. The Certified Questions

For the reasons set forth above, the undersigned certifies the following

questions of state law to the Supreme Court of Ohio pursuant to Rule 9.01 of the

Rules of Practice of the Supreme Court of Ohio:

1) Is the recorded lease of a severed subsurface mineral estate a title
transaction under the ODMA, Ohio Revised Code § 5301:56(B)(3)(a)?

AND

2) Is the expiration of a recorded lease and the reversion of the rights granted
under that lease a title transaction that restarts the twenty-year forfeiture
clock under the ODMA at the time of the reversion?

B. The Information Required by Ohio State Supreme Court Rule § 9,02(A)

Because the Court is certifying two questions to the Supreme Court of

Ohio, the Court provides the following information in accordance with Ohio State

Supreme Court Rule § 9.02(A)-(E).

1. ®4ame of the case: Please refer to the caption on page 1 of this order.
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2. Statement of facts: Please refer to § I f of this order for a full recitation of the

pertinent facts.

3. Name of each of the parties:

a. Plaintiffs: Chesapeake Exploration, L.L.C.; CHK Utica, L.L.C.;

Larchmont Resources, L.L.C.; Dale Pennsylvania Royalty, L.P.; North

American Coal Royalty Company; and Total E&P USA, Inc.

b. Defendants: Arieh Ordronneau, Sunni Ordronneau; Jeffrey Elias;

Janice Elias; Dennis Elias; and Margaret Elias.

4. Parnes, Acldrfesses, Telephone Numbers, and Attorney Registration

Humbers of Counsel for Each ParYy:

a.Plainti^'^s' Counsel:

Michael R Traven: Reg. 0081158 Nicolle Snyder Bagnell: Pro Hac Vice
Roetzel & Andress LPA Reed Smith LLP
155 E Broad Street, Suite 1200 225 Fifth Avenue
Columbus, OH 43215 Pittsburgh, PA 15222
614-723-2071 412-288-7112
mtraven@ralaw.com nbagnell@reedsmith.com

Dean C Williams: Reg. 0079785 Robert B Graziano:Reg. 0051855
Jones Day Roetzel & Andress LPA
901 Lakeside Avenue 155 E Broad Street, 12th Floor
Cleveland, OH44114 Columbus, OH 43215
216-586-3939 614-463-9770
dcwilliams@jonesday.com rgraziano@ralaw.com

Kevin C i4bbott: PHV: 3205-2013 Stacey L Jarrell: PHV 3831-2013
Reed Smith LLP Reed Smith LLP
225 Fifth Avenue 225 Fifth Avenue
Pittsburgh, PA 15222 Pittsburgh, PA 15222
412-288-3804 412-288-3863
kabbott@reedsmith.com sjarrell@reedsmith.com
Jeffrey D Ubersax: Reg. 0039474
Jones Day
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901 Lakeside Avenue
Cleveland, OH 44114
216-586-3939
jdubersax@jonesday.com

b. Def^anctants' Counsel:

Gary A Corroto: Reg. 0055270 Lee E Plakas: Reg. 0008628
Tzangas Plakas & Mannos Ltd. Tzangas, Plakas & Mannos, Ltd.
220 Market Avenue 220 Market Ave. S. 8th Floor
Canton, OH 44702 Canton, OH 44702
330-455-6112 330-455-6112
gcorroto@lawlion.com lplakas@lawlion.com

Edmond J. Mack: Reg. 0082906
Tzangas, Plakas & Mannos, Ltd.
220 Market Ave. S. 8th Floor
Canton, OH 44702
330-455-6112
emack@lawlion.com

5. Designation of Movi,gg Part;R: Because neither side has sought

certification, the Undersigned designates Plaintiffs as the moving parties.

C. Instructions to the Clerk

In accordance with Rule 9.03(A) of the Rules of Practice of the Supreme

Court of Ohio, the Clerk of the United States District Court for the Southern

District of Ohio is hereby instructed to serve copies of this certification order upon

counsel for the parties and to file this certification order under the seal of this

Court with the Supreme Court of Ohio, along with appropriate proof of service.

Vl. CONCLUSION

For the foregoing reasons, the Court CERT6FiES two questions of Ohio

law to the Supreme Court of Ohioin accordance with Ohio State Supreme Court
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Rule § 9.01. Further, this case will be SW',,^^^:"D pending the outcome of the

proceedings in the Supreme Court of Ohio.

IT IS SO ORDERED.

. ICN LY H. WAT O „ JUDGE
UNITED STATES DISTRICT COURT

Case No. 2:12mov®916 Page 25 of 25

APPENDIX PAGE 173



RZ T0 F CS=sUPiEAS
nF ^nl;g..; }: O# IO

IN THE COURT OF COMMON PLEAS OF MONROE COUNTY,JOHIO

2r 13 (,iFii -G P! i f7

LELAND EISENBARTH, et al. '

PIaIntIffs
^? 'Li~K flF COUR;

V.

UE.^.N F. REUSSER, e; aI.,

defendants.

Case No. 2012-^^^

^UDG^ .̂^NT E NITRY
(;3nc^°^r^orating Fikdings o-f Fact and ^^^ndusions o'f Law)

This ^after is before the Court for non-oral hearing on the foIlowing:

SVPuIation of t1he_^afties;

(2). Plaintiffs' Motion for Summary Judgrrient;

(3). Uefetidants` Response to Plaintiffs' Motion for Summary J^^gment;

(4). Plaintiffs' Reply to Defendants' Response to Plaintiffs' Mo¢io-9 for SuEnrropi

Judgment;

(5). Defendants' Motion for Summary Judgment;

(6). PBaintii*fs' Memorandurn Contra to Defendants' Motion for Sumrnari Judgment;

(7). Defendants' Reply in Support of Defendants' Motion for Summary

Judgment; and

(8). Defendants' Motion to Strike.

Based on the applicable law and the filings of the parties, the Court hereby makes

Monroe County
Common Pleas

Court

3ulie R. Selmon
3u.:^ge

the following findings and orders.

p EAL

A c ^,
:^:

. T
4._r
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The facts of the within case are undisputed and are set forfih, below.

in 1954, William H. E-isenl^arth owned two tracts of land in Monroe County, Ohio,

one totaling approximately 126.4530 acres (hereinafter "Tract I") and the other

approximately 26.797 acres (hereinafter "Tract I1"). At that time, William Eisenbarth

had N-ro children, PauE Eisenbarth and Mildred Reusser. 4n early 1954,Wi6liam Eisenbarth

executed a warranty deed which transferred the surface rights to ^ ^ac#s I and II to Paul and

Ida Eisenbarth, his son and daugbter-in71aw, As to the oil and gas and other mineral

rights, the deed included the following provisiori:

There is reserved h.: -we;rer by the Grantor William H.
Eisenbarth one half of all Oil and Gas and all other minerals
L-nderlying said lands together with all rights to develope [sic-1
any or all of, said the one half of Oil, Gas and other Mineral and
to remove the same from the premises.

The right to lease however is given to Paul Eisenbarth and Ida
Eisenbarth the grantees in this deed.

Several months later, William H. Eisenbarth transferred all of his right, title and

infierestto the severed mineral interestto his daughter Mildred Reusser, via a Royalty Deed

dated April 2, 1954.

Within months of receiving the surface rights, one half the oil aind gas rights, and the

executive right to sign oil and gas leases, Paul and Ida Eisenbarth signed an oil and gas

lease with C.H. McCammon on March 1. 9, 11954.

They subsequently signed an oil and gas lease with J. F. Hall on August

Monroe County
C©mmon Pleas

Court

Julie R. Selmon
Judge

30, 1957. They also signed an oil and gas lease with E & W Oil Company on June 29,

1967. Finally, they signed an oil and gas lease with Stocker & Sitler Oil Company on

: 2 ._
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August 2, 1973.

PauE and Ida Eisenbarth continued to own both tracts of land transferred to t^^^ by

Will€am Eisenbarth until September 28, 1989, when they transferred Tract 1€ to their son

Keith B^^^^^^h via a warranty deed. This transfer was made subject to ai^

reservations of record which would include the recorded reservat}on- of one-half the oil

and gas underlying the property by William H. ^^^^^^arth. Patil and Ida Eisenbarth

continued to own Trciat : until Paul died on December 4, '# 98ci. A Certificate of Transt`er

filed on February 21, 1990 noted the transfer of Paul's interest in 1'ract I ko his wife Ida.

The legal description of Tract I attached to the Certificate of Transfer included ti-,e

reservation language from the 1954 deed. Ida Eisenbarth continued to own Tract I until

her death on January 24,1998. A Certificate of Tran sfer filed September 9,199 8 noted the

transf-cr of Ida`s interest in Tract I to the Plaintiffs, her sons. Again, the legal ^escription

6f Tract Iat#ached to the Certificate of Transfer included the 3•^^ervation _.ariguage from the

1954 deed to Paul and Ida ^^senbarth.

On October 27, 1998, Plaintiffs transferred Trazit ! to themselves via a joint and

survivorbhip deed. The exception of one half the oil and gas underlying the tract reserved

by their grandfather William H. Eisenbarth is repeated in this deed, including the volume

and page number where the 1954 deed was recorded. Plaintiffs then signed an oil and

gas lease with Viking International Resources C-0,, inc, on January 22, 2008.

On January 1, 2009, Plaintiffs caused a Notice of Abandonment directed to

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

William Eisenbarth, Mildred Reusser, Martha Rose Maag and their unknown heirs,

devisees, executors, administrators, relicts, next of kin and assign to be published in the

-3..
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Monroe ^oun?'^^^^con. Plaintiffs *€:ed an Affidavit^^^^andor:ment on February 16, 2009

with 'the Monroe County Recorder c€aim€ng that the oil and gas interest had not been the

subject of title transactions filed or recorded in the Monroe Co^^ity Recorder's

Office within the last twenty years.

However, on February 19, 2V009, Defendants filed an Affidavit of Claim to Preserve

Mineral €r}aerest pursuant to Ohio Revised Code § 53101 _56(C) with the Monroe County

Recorder, claiming to be the holders of the Severed Mineral Interest. On that same date,

Defendants also recorded a Royalty Deed dated April 2, 1954, transferring all ofW€I€€am

E. Eisenbar;h`s right, title and interest in and to the Severed Mineral Interest to his

da^^^tec ; Mi`sdred Reusser.l

Mildred Reusse. d€ed testate on October 2, 2002, leaving the res€duarV of her estate

to the Defendants. Defendants in this case are the heirs of Mildred Reusser and are

claiming title to the Severed Mineral Interest as reserved in the Reservation Deed.

Plaintiffs claim that they ^,raere unaware of the above-mentioned Claim to Preserve

and as a result, oii March 6, 2009, Plaintiffs sent notice to 4^e Monroe County Recorder

instructing her to note that the Severed Mineral Interest was abandoned.

Thereafter, Plaintiffs signed :^^i oil and gas lease with Northwood Energy

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

Corporation on March 15, 2012. This €awsu€tfca€€owed, having been filed on September 13,

2012 where Plaintiffs seek a declaration that Defendants' rights to the o;€ and cias

underlying Tracts I and €€ are abandoned pursuant to both the former and current version

of the Dormant Minerals Act. Defendants then filed a Counterclaim seeking a declaratory

judgment that Pfairitiffs could not rely upon the prior version of the Dormant Minerals Act,

_4.:
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that the Severed Mineral In#erest had been the sub;ect of a title transaction in the hverty

(20) years prior to Plaintiffs' filing their Notice of Abandonment and other relief, Also at

^s-que is the ^^griing bonus Plaintiffs received from their most recently-executed oil and gas

lease whereby Plaintiffs received $766,250.00.

Civil Rule 56 governs Summary Judgment motions, Civil Rule 56(C) provides that

Summary Judgment sha:1 be granted once it is determined that: (1) no u; nu;ne issue as

to any material fact remains to be liti€^^^e& (2) the moving party is entitled to judgment as

a :-rafter of law; and (3) it appears from the evidence tha^ :°easonable minds can come to

but one conclusion, and viewing such evidence most strongly in favor of the non-movin^

party, that ^onuiusisan is adverse to the party against whom the motion for Summary

Judgment is made. State ex rel. Zimmerman v. T'ompksns, 75 Ohio St. 3d 447, 448 (1996);

Har-1ess v. Willis Day Warehousing Co,, 54 Ohio St. 2d 64 (19381. If the moving party

makes such a showing, the nc-n-movir^^ party then must produce evidence on any issue

for which the party bears the burden of production at trial. 'A{ing v. Anchor Media, Ltd. of

Texas, 59 Ohiio Sa. 3d 108, Syllabus ^3 (1991); (Cefoteas Corp. v. Catrett, 477 U.S. 317

[1986] approved and followed).

In this case, the oil and gas reservation contained in the Reservation Deed states

that "the right to lease . . . is given to Paul and Ida Eisenbarth . . ." (The parents of the

Plaintiffs). Plaintiffs thus claim that Plaintiffs are solely entitled to one hundred percent

(100%) of the incidents of owner^h ;p of those leasing rights, including any signing bo.^us.

Yet, Defer^^^nt's claim they are entitled to half the proceeds of any bonus payment.

In seeking a declaration that Defendants' one-half interez° in all the oil and gas and

Monroe County
Common Pleas

CD41rt

Julie R. Selmon
Judge _5-

APPENDIX PAGE 178



a€l ottier minerals including Tracts i and €1 has been abandoned, Plaintiffs rely on both the

previous and current version of the Dormant Minerals Act. Er:. doing so, Plaintiffs ^iairn that

(over certain twenty year periods), the Defendari#s' mineral interest has not been the

subject of any title transactions.

The Dormant Minerals Act of 1989 sets forth six savings events which, if they

^ccurred in precedirig i^ent;^.x^:ars, would prever^t.^ deemed abandonment of the reserved

rrbinerals. R. C. § 5301.56(B)(1)(c). The first of ¢^^se savings events looks to whether

:,[tlhe rw3€neral interest has been the subject of a title transaction that has been ^^ed or

recorded in the office of the County ^ecorderz•a^^^^ County in which the lands are loca#ed.,,

R. C. § 5301.56(B)(1)(c)(i) ,

Thus, in determining whether the Defendants' mineral interest can be deemed

abandoned under the Dormant Minera€^ Act, the Court must considerthe title transactions

which occurred during this period and whether those transactions affected the mineral

rights to the property.

A "title transaction", as defined by ORC § 53011.47(F) mear#s "any transaction

affecting title to any interest in land, including title by will or descent, title by tax deed, or

by trustee's, assignee's, guardian's, executor's, administrator's or sheriff's deed, or decree

of any ^ourt, as well as warranty deed, quit claim deed or mortgage.„

Defendants' claarp. both that: (1) an oil and gas lease is a title transaction; and (2)

deeds transferring the surface of the property that recited the oil and gas reservation

contained in the Reservation Deed constitutes a fitle transaction.

In Dodd v. Croskey, Case No. CVN-201 1-0019 (Harrison County Corriom on Pleas

Mon.roe County
Common Pleas

Court

Julie R. Selmon
Judge
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Court, October 29, 2012), the Court was presented with facts similar to the within facts of

the case currently before this Court. In 1947, the landowners conveyed the surface rights

while excepting and reserving all oil and gas to themselves. The deed under which the

^^^^ce owners claimed title described the premises conveyed and specifically noted the

reservation of oil and gas rights in 1947. The Plaintiffs argued t'hat the ir;c#uvion of the

exception and feservation language in the deed did no"L qualify as a "title transaction" under

the Dormant Minerals Act. The Court rejected that contention and held, as a matter of law,

that the mineral interest is the subject of a tit'le transaction where the deed in question

conveys the surface rights while excepting oil and gas rights which werc- previously

re:^erved.

However, the recent decision of Walker v. Noon, Noble County Common Ple-s

Court CVH 21260098 found otherwise. .n t^'aIker, the facts were also nearly ideritical to

the facts in the within case. ln that case, hmo (2) conveyances after the Reservation Deed

(in 1970 and 1977) "specifically not[ed] that the oil and gas had previously been reserved.,>

The Court in Walker held;

,:'T"he question k^^cornes, do the surface transfers in 1970 and
1977 count as `t€^^^ ^^^^i-isactions'? The Cotirt beticwes the
answer to be no. They would be within the twenty year period
prior to March 22, 1989. However, to be 'ti^^^ ^^^^^act€ons`,
they would need to affect an ^^^^^resfi in the land ^^ 5301.47[F]",
and for purposes of this ^sl-l t'l-at interest is the mineral
interest. [§ 5301.56(13)(1)(c)(:)'. While the SLirface transfiers,
refe; p-nce the mineral reservation, those tralisfers do not affect
the mineral interest.t,

in Wai€rer-, the Court also recognized that a titae transaction must affeet llhe mineral

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

inter^^^^^ qualify as a savings condition. The Severed Mineral Interest must be the subject

_7.
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of that t'itle transaction according to ORC § 5301.56(B)(' );c`;(e) and not just a repetition of

a pnor oil and gas reservation.

Additionally, in Wendt v. Dickerson, Case No. 2012 CV 02 0133 (i uscarawas

County Common Pleas Court, February 21, 2013), the transfer to the Plaintiffs contained

the fol!riwing oil and gas reservation:

"Reservation by John R. Dickerson and Marjorie I. Dickerson,
their heirs and ^^s'lgns for all of the oil and gas with the right to
drill for ;n Warranty Deed for record December 17, 1952, in
Volume 133, Page 69."

The Court found that, regardless of the repetition of that reservation in the PlairltiiTs

deed, "no deed executed before or after 3/22/1992 transferred the property at issue

`4uta;ect to' the Defendant's mineral interest nor did they operate to create or perserve the

interest of the Defendants in that case," tAlendf at 18.

Similarly, in William Wiseman, ed a:. v. Aithur Po#ts, e? ar. , Morgan C.P. 08CV0145

(2008), the Morgan County Common Pleas Court found ^^^^ a severed oil and gas interest

was deemed abandor^^^^d based upon the prior version of the Ohio Dormant Minerals Act.

In Wiseman, the Defendants argued that subsequent deeds that repeated the oil and gas

reservatiorl were "title transactions" that operated as savings conditions underthe previous

version of ORC § 5301.56, However, the Coufi. in Wi^eman found that "there is no genuine

issue as to material fact and that the Motion of the P:aintiffs [landowners] for Summary

uuugment quieting title to the oil and gas rights that are the subject of the Complaint should

be and hereby is granted." Wiseman v. Potts, Morgan C.P. OSCV0145 (2008).

This Court finds ;^a'L a recitation of the original oil and gas reservation in subsequent

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge .g>
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transfers of the surface do not affect the Severed Mineral lnterest and therefore do not

constitute "title transactions" under ORC § 5301.56(B)(1)(c)^i} . The Court finds that the

Severed Mineral IntereM was not deeded, transf-crr^d or otherwise conveyed in any of the

frsllowing title transactions and as a resuft, title thereto was not affected. These

transactions include:

Tract I

.- Reservation Deed (1954)

- Cert3ficste of Transfer tp^m Paul E. Eisenbsrtti (date of death
12/4/89) to Ida ^.̂ 5^^^^`,arth dated Febr^^ary 16, 1990 and
recorded in Vol-ime 200, Page 522 of the Deed F^^^^nlis of
tv"onroe County, Oi",io.

- Certi^icafie of Transfer from Ida M. Eisenbarth (date of death
1/24/1998) to Plaintiffs dated August 28,1 998, filed September
9, 1998 and recorded in Voiume 45, Page 473 of the Officiai
Records of Monroe Counti, Ohio.

-Survivorshi^ Deed from Plaintiffs to Plaintiffs in joint
survivorship dated October 27, 1998, filed October 30, 1998
and recorded in Voiurne 46, Page 979 of the Official Records
of Monroe ^'^ounty, Ohio.

Tract 11

- Reservation Deed ^195411

-Warranty Deed from Paul and Ida Eisenbarth to Plaintiff Keith
Eisenbarth dated September 28, 1989, filed October 2, 1989
and recorded in Volume 199, Page 547 of the Deed Records
of Monroe County, Ohio.

Again, none of these transactions affected title to the property at issue in this case,

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

more specifically the Severed Mineral Interest. Instead, these transactions only affeed, title

to the sEa:^^ace of the p°o;^.^€.^rtx. Accordingly, they do riot coristitute a savings condition
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under ORC § 5301.56.

Next, this Court must determine whether an oil and gas lease constitutes a :'title

transaction." ORC § 5301.47(F) specifically provides that: °'T3t1e Transaction" means "any

transaction affecting title to any interest in land, including title by will or descent, title by tax

deed, or by trustee's, assignee's, auardian's, executor's, administrator's or sheriffs deed,

or decree of any Court, as wel3 ^s warranty deed, quit claim deed, or rr:or#gage." The fact

that the words ".,Iease" or "oil and gas €ease" do not appear in the non-exhaustive list in the

above-cited statute does not end this Court's Enqu:ry, Rather, the Court must decide if an

oil and gas lease is a "transaction affecting title to any interest in 1and," This issue was

most recently addressed by the Columbiana County Court of Common Pleas in Bender v.

Mo^an, Case No. 2012-CV-378 (Coltirnbiana County, March 20, 2013). In Bender, the

Court found that"an oil and gas lease is clearly a`titIe transac#ion' as contemplated under

R.C. § 5301.47(F)." See ld. at 5.

More specifically, the Court found:

Moreover, a;I oil and gas lease does more than merely permit
use of rriinerals for deoreloprnent. Rather, an o'lI and gas lease
does actually convey (a determinable fee iiiterest) in the oil
and gas (severed miner,3l interests in this case) in piace, fior
production. That conveyance is subject to reverter in ttie event
there is no production and the lease otherwise expires by its
own terms. "O€l and gas in place are the same as any part of
the realty, and capable of separate reservation or
con°hreyances,: g€t€ng Pure Oil Co. v Kdndall (1927),116 Ohio St,
188, 201. A lessee to an o€l and gas lease acquires a "vested,
though limited, estate in the lands fc,. t`^^ purposes named 3r:
the lease. . .", ^¢t^ng Harris v, Ohio Oh" Co. (1897), 57 Ohio S".
118, 130-31. Under the typical language of a habendum
clause found ir, an oil and gas lease, such generally creates a
determinable "ree interest, subject to reverter ^^ the lessor if

Monroe County
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conditions arp- not satisfied. E. g., Tisdale v, ^"Vt 11a (December
23, 1994), Ashtabula App. Nea, 94-A-0008; Kramer v. PAC
Dritlfrg Oil & Gas (December 29, 2011), 201 1 -Ohio-6750,
T°^ l. As stated in Krarraer, afi oil and gas lease "convey[s]
ow;Eership of the oil and gas estates" to the lessee; again,
subject to reverter. ld. Because of the possibility of reverter,
the oil and gas lease conveys a fee simple determinable rather
than a fee simple ahsolute, Id. In any event, an oil and gas
lease is clearly a "title transaction" as contemplated under
R. C, § 5301.47(F),

it is inescapable that an instrumentwh3ch conveys a fee simple
determinable in oil and gas minerals (in place) is a "title
transaction" as contemplated by the broad detinftion found in
the Marketable Title Act.

In this case, Paul and Ida Eisenbarth signed an oil and gas lease on August 2,

1973, which was recorded on January 23, 1 974. As a matter of simple math, this occurred

wtthira the twenty (20) years preceding both the date the Dormant Minerals Act was passed

in 1989 and the date it became effective in 1992. Plaintiffs contend, howiever, that the

"severed" mineral interest was not the subject of such a lease because their parents (and

predecessors in interest) signed this lease only in regard to the undivided one-half of the

oil and gas rights which had been conveyed with the surface rights. This ^^gurner-t is

inconsistent with both the facts of this case and the Iaw.

Plaintiffs contend thatthe leases their parents signed (including those in 1954, 1957

Monroe County
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Court

Julie R. Selrnon
Judge

and 1967) could not have affected the undivided one-half of the oil and gas rights retained

by William Eisenbarth (and later conveyed to Mildred Reusser and then Defendants)

because a lease must be signed by the grantor. Elsewhere, however, Plaintiffs emphasize

that the 1954 deed ^^nvuy€ng the surflace rights and one-half the mineral interest to their

parents also conveyed the executive right (the right to sign leases). As Plaintiffs have

r11 .>
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acknowledged, this means that the owners of the Severed Mineral Interest could not have

signed an o:l and gas lease because that right belonged to Paul and Ida Eisenbarth and

their successors in interest. Their argument that the oil and gas leases signed by Plaintiffs

and their parents could not have affected Defendants' interest "without the Defendants'

signature [s4c]" directly cont.au:cts their argument tt^at "Defendants have no right or ability

to execute an oil and gas lease on the Property."

-his, Court finds that when Paul and Ida Eisenbarth signed the lease in 1973, they

were exercising the executive right conveyed to them in 1954. The Court finds that the oil

atid gas lease in question covered all of the oil and gas underlying the property, not just

the one-half belonging to Paul and Ida Eisenbarth.

Thus, this Court finds that the mineral interest in this case was clearly the subject

of a title transaction when Paul and Ida signed a lease convey;ng rights to the oil and gas

toathird party, Based on the foregoing, the Court finds in Defendants' favor that their oil

and gas interest has not been abandoned under the Ohio Dormant Minerals Act since one

of the savings provisions under Ohio Revised Code § 5301.56(B)(1)(c) has been sat3st:ed.

Next, since this Court touiid that the mineral interest has not been abandoned, this

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

Court must now decide the issue ot who is rightfully entitled to any bonus money received

by Plaintiffs. Plaintiffs seek a declaration from this Court that possessing the executive

right (the right to lease) carries with it an entitlement to a(l bonus money received. Thus

Plaintiffs contend that the only interest Defendants can c;lairn is ar, interest in the royalty

or subsequent delay rental payments. Defendants claim otherwise. Defendants contend

that the executive right (the right to lease) and the right to borius money are two (2)

2 2_
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separate rights and since William Eisenbarth did not convey the right to receive the bonus

money related to the one-half mineral interest he retained, such a declaration would be

€nappropriate.. De*e.:Idants contend they are entitled to one-half of the bonus money, or

$383;125.00.

in the within case, the oil and gas reservation contained in the Reservation Deed

read that William Eisenbarth reserved "or:e-ha1f of all oil and gas and aIll other minerals

underlying said lands together with afl rights to develop any ; r a9l of said one-half of oil, gas

and other minerals and to remove the same from the premises." Meanwhile, „the right to

lease , . . was given to Paul Eisenbarth and Ida Eisenbarth . . .".

In support of their position, Plaintiffs rely on Buegef v. Amos, Case No. 577, 1984

WL 7725 (7th Dist. June 5, 1u084). The Buege1 ease deaftvvith a non-participating royalty

interest. In the within case, the Court finds that the language of reservation created a

mineral fee interest in the Grantor, William Eisenbarth, not a royalty interest. See

Lighthouse v. Clinefelfer, 36 Ohio App. 3d 204, 206 (9'h Dist. 198: ) (retaining ownership

in one-half of the minerals beneath the surface retains a fee simple estate in those

rninerals); 2 Williams & Meyers, Oil and Gas Law, § 338 at 198.

Moreover, the Buegel Court held: "°The distinguishing characteristics of a
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`non-participafing royalty interest` are: (1) such share of production is not chargeable with

any of the costs of discovery and production; (2) the owner has no right to do any act or

thing to discover and produce the oil and gas; (3) the owner has no right to grant leases;

and (4) the owner has no right to receive bonuses or delay rentals." Buegel, 1984 WL

7725 at 2.
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The Buege#Court re.ied exclusively upon Moungerv. P:ttman, 108 So.2d 565 (Miss,

1959) in determining what the characteristics of a no^^participating roya€ty are. The

Mounger Court expressly held that the right to receive a bonus is a distinct right retained

by the grantor unless speciticaily conveyed to the grantee.

Thus, this Court finds consistent with the 7"' District's ruling in Buegel that William

Eisenbarth retained the right to receive the bonus mone;^ associated with his one-half

interest in the oil and gas in place, which right w^^ eve ntualfy conveyed to :he Defendants.

Based On 211 of the foregoing, the Court finds there are no genuine issLies of

material fact that remain to be litigated from Plaintiffs' Complaint or Defendants'

Count^rc(aim. Consistent with the findings herein, Defendants are entitled to judgment as

a matter of Iaw. Defendants are hereby ordered title to one-half of the oil, gas and other

minerals underlying Tracts I and fl quieted in themselves. The Court further orders

Plaintiffs to pay one-half of any bonus money received to Defendants.

The Clerk is hereby ordered to forward a certified copy of this order to the Monroe

County Recorder, to add a marginal notation on the deed recorded at Volume 129, Page

503 stating that the Severed Mineral Interest was not abandoned pursuant to the Affidavit

of Abandonment recorded in Volume 178, page 681.

The Court furtherfinds thatthew e is no just reason for delay, and that this "Judgment

Entry Incorporating Findings of Fact and Conclusions of Law" is a t:naf appealable order,

as defined under Civil Rule 54.

The costs of this proceeding shall first be taken from the deposits previously filed

Monroe County
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Court
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Judge

by both Plaintiffs and Defendants. Any remaining baianr;e shall be divided equally between

-14-
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the parties. Judgmient is hereby granted the Clerk of this Court to

IT IS SO DRDERIED.
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Court

Julie R. Selmon
Judge

Enter

Copies to Richard A. Yoss, Esquire and C
YOSS LAW OFFICES

!uli^ elmon
th^ ^^ of filing

Sweeney, Esquire

Andrew P. Lycans, Esquire and Patrick E. Noser, Esquire
CR1-FCHFIELD, CRITCHFIELD & JOHNSTON, LTD,

c; ; oil&gas decisions 1
eis--^)bart^i-reusserop:nionanddecis€on
June 4, 2013 ;2.1 DPMjJay

1, _

or: her costs.
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As introduced 1.4

117th General Assembly 1.6

Regular Session S. B. No. 223 1.7

1987-1988 1.8

BiESSRS. COPP°SCaAFRAT68-NETTLE 1.10

1.11

A s I L L 1.12

To amend sections 317.18, 317.20, 317.201, and 1.14

5301.53, to enact new section 5301.56, and to 1.15

repeal section 5301.56 of the Revised Code to 1.16

provide a method for the termination of dormant

mineral estates and the vesting of their title in 1.17

the surface owners, in the absence of certain 1.18

occurrences within the preceding 20 years, 1.19

including the filing by the holder of the mineral 1.20

interest of a notice of claim.

HE IT ENACTEd HY TSE GET7ERAL ASSS!laLY OF TBE STATE OF OtiIOs 1.23

Section 1. That sections 317.18, 317.20, 317.201, and 1.25

5301.53 be amended and new section 5301.56 of the Revised Code be 1.26

enacted to read as follows: 1.27

Sec. 317.18. At the beginning of each day's business the 1.30

county recorder shall make and keep up general alphabetical 1.31

indeaes, direct and reverse, of all the names of both parties to 1.33

all instruments theretofore received for record by him. The 1.34

volume and page rhere such instrument is recorded may be omitted 1.35

until it is actualiy recorded if the file number is entered in 1.36

place of the volume or page7°°beb°snah°fi4ce°ramber-saay-be-emthbed 2.1

lroa-anr-tndes-vo^ase-^n-nse-ew-Ap^rt^-8ts-^896g-f!°^tke-°lerm--oE 2.3

hhe-4nd®x°re8ns^e-fs°sot-adspted-to°enkar^nq-bhe°9##e-nsmber. The 3.5

indexes shall show the kind of instrument, the range, toNnshipa 2.7

and section or ths survey number and number of acres, or the 2.8

psrmanent parcel nuewbsr provided for under section 319.28 of the 2.9

Revised Code, or the lot and sublot number and the part thereof, 2.10

all as ths case rsquires, of each tract, paresl® or lot of land 2.12

described in any such instruaent of writing. The name of each 2.13
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grantor shall be entered in the direct index under the

appropriate letter, followed on the same line by the name of the 2.14

grantee, or, if there is more than one grantee, by the name of 2.15

the first grantee followed by "and others" or their equivalent. 2.16

The name of each grantee shall be entered in the reverse index 2.17

under the appropriate letter, followed on the same line by the 2.19

name of the grantor, or, if there is more than one grantor, by 2.20

the name of the first grantor followed by "and others" or their

equivalent. 2.21

As to notices of claims filed in accordance with sections 2.22

5301.51 and,. 5301.52, AND 5301.56 of the Revised Code there shall 2.24

be entered in the reverse index under the appropriate letter the 2.25

name of each claimant, followed an the same line by the name of 2.26

the present owner of title against whom the claim is asserted, if 2.27

the notice contains the name of the present owneri or, if the 2.28

notice contains the names of more than one such owner, there 2.30

shall be entered the name of the first owner followed by "and 2.32

others" or their equivalent. 2.33

%n all cases of deeds, mortgages, or other instruments of 2.34

writing made by any sheriff, master cmmissioner, marshal, 2.35

auditor, executor, administrator, trustee, or other officer, for 2.36

the sale, conveyance, or encumbrance of any lands, tenementar or 3.1

hereditaments, and recorded in the recorder's office, the 3.2

recorder shall index the parties to euch instrument under their 3.3

appropriate letters, respectively, as followss 3.4

(A) The names of the persons represented by such officer 3.5

as owners of the lands, tenements, or hereditaments described in 3.7

any such instrumentsS

(8) The official designation of the officer by whom such 3.8

instrument of writing was madet 3.9

(C) The individual names of the officers by whom such 3.10

instrument of writing was made. 3.11

in all cases of instruments filed in accordance with 3.12

sections 5311.01 to 5311.32 of ths Revised Cede, the name of each 3.14

owner shall be entered in the direot index, under the appropriate 3.15
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letter, followed on the same line by the name of the condominium 3.16

property, and the name of the condominium property shall be 3.17

entered in the reverse index under the appropriate letter

followed on the same line by the name of the owner of the 3.18

pioperty, or, if the instrument contains the names of more than 3.19

one owner there shall be entered the name of the first owner 3.20

followed by "and others" or its equivalent. 3.21

Any general alphabetical index commeneed-alter-aane-%^a 3.22

}9}Ar shall be CCMERCEFI in conformity to this section, and 3.23

whenever, in the opinion of the board of county commissioners, it 3.25

becomes necessary to transcribe, on account of its worn out or 3.26

incomplete condition, any volume of such AN index now in use, 3.29

such volume shall be revised and transcribed to conform with this 3.30

sectiong except that in counties having a sectional index in 3.31

conformity with section 317.20 of the Revised Code, such 3.33

transcript shall be only a copy of the original. 3.34

Sec. 317.20. When, in the opinion of the board of county 3.36

caxsmissioners sectional indexes are needed, and it so directs' in 4.1

addition to the alphabetical indexes provided for in ssction 4.2

317.18 of the Revised Code, the board may provide for making, in 4.3

books prepared for that purpose, sectional indexes to the records 4.4

of all real estate in the county, beginning with some designated 4.5

year and continuing through such period of years as it specified, 4.6

by placing under the heads of the oriqinal surveyed sections or 4.7

surveys, or parts of a section or survey, equares, subdivisions, 4.8

or the permanent parcel numbers provided for under section 319.28 4.10

of the Revised Code, ®r lote, on the left-hand pager or on the 4.12

upper portion of such page of the index book, the followings 4.13

(A) The namo of the grantor; 4.14

(8) Next to the right, the name of the granteet 4.16

(C) The number and page of the record where the instrument 4.18

is found recordedi 4.19

(D) The character of the instrument, to be followed by a 4.21

pertinent description of the property conveyed by the dood, 4.22

lease, or assigestent of lessst

APPENDIX PAGE 191.



^.^. 4

(z) dPn the opposite page, or on tkao lower portion of the 4,23

same page, hagfaaning at the bottom, in like manner, all the 4.24

mortgages, liens, notices an pSeavisiod for in sections 5301.51 4.25

aesd.L S301452,k, d04D 5301.56 of the Revised Coder or other 4.27

encumbrances affecting aucte real estate. 4.29

The compensation for the aesvicas rendered under this 4.30

section shall be paid from the general revenue fund of the 4.31

county, aeaci no additional levy shall be made in consequence of 4.32

such services. isa the event that the board decides to have such 4.33

sectional index made it shall advertise for three consecutive 4.34

weeks in one newspaper of general circulation in the county for 4.35

sealed proposals to do such work as provided in this section, and 4.36

shall let the work to the lowest and best bidder, and shall 5.1

require him to give bond for the faithful performance of the 5.2

coaatzactr in such ssam as the board fixes, and such work shall be 5.3

done to the acceptance of the bureau of supervision and 5.4

inspection of public offices upon allowance by such board. The 5.5

board may reject any and all b3ds for the work, provided that no 5.6

more than five cents shall be paid for each entry of each tract 5.7

or lot of land. 5'0

When brought un and cesaapleteele the county recorder shall 5.9

keep up the inrieasa described in this acction, 5.10

See0 317.201. The county recorder shall maintain a back to 5.11

be known as the °°Ncatice Index." g®parate pages of the book shall 5.12

be headed by the original survey sections or surveys, or parts of 5.14

a section or survey, squares, subdivisions, . or the permanent 5.15

parcel numbers provided for under section 319.28 of the Revised 5.16

Code, or lots. In this book there shall be entered the notices 5.17

for preservation of claims presented for recording in conformity 5.18

with sections 5301 o S]. azadL 5301 a 52g AND 5301 > 56 of the Revised 5.20

Code. In designated columns there s&aa11 be entered on the left- S,21

hand pagea

(A) The naam of each c1Simsasat t 5.23

(8) Next to the right, the name of each owner of tit1*1 5.25
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5

(C) The deed book number and page where the instrument 5.27

containing the claim has been recorded; 5.28

(D) The type of claim asserteda and on the opposite page 5.30

on the corresponding line a pertinent description of the property 5.31

5.32
affected as appears in such notice.

Sec. 5301.53. The provisions of sections 5301.47 to 5.35

5301.56 of the Aevised Codet shall not be applied TO BAR OR 6.1
fi.2

ESTIa.^UISU ANY OF THE 'POI.I.pWI^:

(A) ga-bar-anr ANY lessor or his successor as reversioner 6.4

of his right to possession on the expiration of any lease or any 6.5

leasee or his successor of his rights in and to any lease.L EiKCEPT 6.7

AS MAY BE pggMITTED UNDER SECTION 5301.56 OF T8E REVISED CnDEa 6.8

(B) Te--ber-ar-extingu*sb-^eny ANY easement or interest in 6.10

the nature of an easement created or held for any railroad or 6.11
6.12

public utility purposea

(C) Ta--bar-ar-exh*nqn*sh-any ANY easement or interest in 6.14

the nature of an easement, the existence of which is clearly 6.15
6.17

observable by physical evidence of its usea

(D) ^Pd--ber-ar-ex!*nqn*eh-anx ANY easement or interest in 6.19

the nature of an easement, or any rights granted, excepted, or 6.20

reserved by the instrument creating such easement or interest, 6.21

including any rights for future use, if the existence of such 6.22

easement or interest is evidenced by the location beneath, upon, 6.23

or above any part of the land described in such instruaaent of any 6.26

pipe, valve, road, wire, cable, conduit, duct, sewer, track,

pole, tower, or other physical facility and whether or not the 6.27
6.28

existence of such facility is observablea

(s) ie-"e-ar-°ex'e*nqn*sh-anr ANY right, title, estate, or 6.30

interest in coal, and any mining or other rights pertinent 6.31
6.32

thereto or exercisable in connection therewith;

(F) la--bar--ar^-exE*nqtlleh--anY ANY mortgage recorded in 6.33

conforaity with section 1701.66 of the g.evisea# Codea 6.34

(G) ga-bar-dr-ext*aaqtl*sh°sex ANY right, title, or interest 6.36

of the United 8tates, or of the-state-a0-ftio TBIB BTATEa or any 7.2

political snbdivision, body poiitic, or agency thsrsof. 7.3
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Sec. 5301.56. (R) AS USED IN TRIS SECTION: 7.5

(1) "ROLDER" INCLUDES NOT ONLY THE RECORD SOLDER OF P. 7.7

MINERAL INTEREST, BUT ALSO ANY PERSON WHO DERIVES HIS RIGHTS 7.8

FROM, OR A CUMf1ON SOURCE WITH, THE RECORD HOLDER AND WHOSE CLAIM 7.10

DOES NOT INDICATE, EXPRESSLY OR BY CLEAR INPLICATION, TBAT IT IS 7.11

ADVERSE TO TRE INTEREST OF TRE RECORD HOLDER.

(2) "DRILLING OR MINING PER14IT° MEANS A PERMIT ISSUED 7.13

UNDER CHAPTER 1509., 1513.e OR 1514. OF THE REVISED CODE TO TRE 7.15

HOLDER TO DRILL AN OIL OR GAS WELL OR MINE OT8'ER NINERALS. 7.16

(g) ANY MINERAL INTEREST HELD BY ANY PERSON OTHER TEAN T8E 7.19

OWNER OF THE SURFACE OF THE LANDS SHALL BE DEEMED ABANDONED AND 7.20

VESTED IN THE OWNER OF THE SURFACE, IF NEITHER OF THE FOLLOWING 7.21

IS TRUE:

(1) THE MINERAL INTEREST IS ONE IN COAL, OR MINING OR 7.23

OTHER RIGHTS PERTINENT TH r AS DESCRIBED IN DIVISION (E) OF 7.24

SECTION 5301.53 OF THE REVISED CODEf 7.25

(2) WITHIN THE PRECEDIN{i TWENTY YEARSr ONE OR MORE OF THE 7.27

FOLLOWING HAS OCCURRED: 7.28

(a) THE INTEREST HAS BEEN CONVEYED, LEASED, TRANSFERRED, 7.30

OR MORTAGED BY AN INSTRUKM
FILED OR RECORDED IN THE RECORDER`S 7.31

OFFICE OF THE COUNTY IN WHICH THE LANDS ARE LOCATEDf 7.32

(b) TRERE 8'AS BEEN ACTUAL PRODUCTION OR NITHDRA1iAL OF 7.34

MINER43L8 BY THE HOLDER FROM THE LANDS, FROM LANDS COVERED BY A 7.35

LEASE TO 6fBICH SUCB I ST IS SUBJECT, OR, IN THE CASE OF OIL 7.36

OR GAS, FROM LANDS POOLED, UNITIZED, OR INCLUDED IN UNIT 8.1

OPERATIONS, ANDER SECTIONS 1509.26 TO 1509.28 OF THE REVISED 8.2

CODE, IN MNICR THE I ST IS PARTICIPATINOf 8.3

(c) THE INTEREST BlAS BEEN USED IN UNDERGROUND GAS STORAGE 8.6

OPERBxTIONB BY THE EOLDERf

(d) A DRILLING OR MINING PERNIT HAS BEEN ISSUED TO THE 8.8

BOLDERf 8.9

(1) A CLAIM TO pRESERVE THE INTEREST 0A8 BEEN FILED UNDER 8.12

DIVISION (C) OF THIS SECTION.
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® AHANDO37OD u$efaN THs 8.14

^^I21ff^t^ I T SB E3E F^ 8.16

^IS t91^ £!4I&'^ O^" C^°LI^E '9tI``8 DIVISI^I (^} ^2° °^IS SECTION 8.17

PRIOR TO ^^S '
I^ ^^ ^^ ^^^^IVEE DATE C3^°

^IS SECTION.

PRS^^1S A r[Ibl^
I'@4^'^S'^ IR83@^i SEI14G '̂  e 19

d^ `^A ^AI SE pIB,EL1 S

^bS^t^ A^a%!1^(3NED UNDER DIVISI^d (
^^ or '1oIS 5^C^'ION PR%S'I o2Z

3 COJldTY 8.22
I°^ ^'^Hl^^^ RECORD $I '^ $C3^'^+^ ^I'^^ 'd'V ^0R%Pffi^ fSF"

^8

5.23
^ CLAIM SS^&^ ^^1i3SIffi^ ^^ A

IN ^I^ °"HE LAND IS IASCA°l^.

YiB^ICEa iT^IpIi^33
UNDER Od^'^s ^ 'S&EE %3l1I^l^^ OF Tgi^ I1^°T£^E^S^`

C%e14I^e A DES^II^'I4^Y3 OP' ^ L^Y1Ye '^$ ^T.^1l^^ AND PAGE
OF ^1C ^,2^

NME AND ADDRESS oF S o 26
^R&^2<D IDSS^.UtB^ ON 9F^I^S IT IS $^S^3s °E^^ A9Ut7C3N BUT TO

Ht)E^'F^ v AND 'T^!'° kS^^` $J83^ ^k° INTEND TO
"g'^
pRZS .° HI s P!I(°x`S, ^'$9^ ^Ifiel`^^eA^"^ °' ftlla^''S OF 1^Eao 8,27M

HO&DERS OF A 9di^1^I
ISTEM'^ IT8 ^ SAME LAND ^Y ^I^t3^ ^^ k^^t d. 29

S^EddGE f3PMI'I^3I^9^ ^'I

^SEI€^43FA
I^O^ST ^^ ^S ^ IN i3Y8^S^^t8^^3 ^ gy ^, 8.30

^5^^€iPS ^IS I'@^&^STs AND ^9SE or ,^13Y LESSS^R

%4^^I^3I^1^ °^ gS or '^^iE
'9'TO^S FIELD OR SQ.31

I
SINGLE C%^AId^6e SSp@4'^!1`L 8.32

^SBi^
^^ I'"S ^l^^"IO'SSr 9QI°A^^" DES^IBIT1S ^^l^d

INTEItES"^ CL11I6^L^0
$U^ A C i^iIBR ALSO ^STIs'^ISk9^SGIxSI STORAGE Ss34

9^TI'^o^E OF ^E USE OF S67^ Il',ST IN t9^^^It 8.35

OPERATION'S,
(gt^ ^ CLAIM FILED UNDER 63IilISIOH+^

(g) or
"^.IS

SECTION S$^iYo& 9.2

jY5301e52 9.3

S^ d^^83I^D^t3 AS 9'I^^I%39^ IN SECTIONS
317.18 °°o 31792p1

63L^ ^or. tVISSD C-()DE0 9, 6
(g( A 31Il^SRlaL INTEREST p'Y

BE F9;ESO3^D INDEFINITELY FROM

! M T!

^ p^S^'^`IC99^ or A!B^8^t3 ^^ ^IS S^TI®19 SY

^^^^^^ 9.7

D3eS^tISW IN DIVISIt3^1 (1)(2) OF E'^lI9 9e5

^ ANY ^^ ^E Evmng UNDER DIVISION 9A9 ^
SUCCESSIVE

'S3C'TICP'Sr I'SC%^C3'^ 8NC ^^SS DI'4PIS%43i^ (^} or 9.1fl
I^I6d^s̀ ^^ A ^i^I

(^,^ o& "°HIS S^^°I43@io "°SS AN OIL OR 9611

9RI°!3
SECTION DOES WT "!"EM 31I5°aH°° or A LESSOR ^^

9.12

M S^i'SZ TO &^3'til^ ITS 9OUSI'"£9RE 53W^E
SECTION 5301.332 OF '1°L^E

RWISED SODE4 INTEREST 9oI4
(^') ^IS S=Z^ i^tf^S, ^^Li TO 3k9iSf F1I1^^ 9.15

Sa8) O"l ANY GOV9RIAUMAL ZOTITT9
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9.17
Section 2. That esisting soctions 317.18. 317.20, 317.241a

9
and 5301.53 and eoction 5301.56 ot the Roviaed Code mra heroby •18

9.19

repealed.

i-:

'.3+^!C^ ^^ .
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10 S.B. 223
(As Introduced) //Y*

+&° ^^ n 3. ° . S _a

Serssd Cupp. Schafrath, Nettle AepP a^^ a

Provides that, in the absence of cex^+^a^.se
^^^

^
specified occurrences within the preceding
20-year period, including .failure to file a
written notice of claim in subsurface
minerals, a mineral estate (other than in
coal) is considered abandoned and the title
vests 'zn the saa.^Eace owner.

0

Backgrcaund.

When a person buys an interest in land, the
Marketable Title Act (sections 5301a47 to 5301.56 of
the ^^visecl code) makes it unnecessary for the most
part to do a title search back further than the date
that is known as the effective date of the root• of
title. This is so because the Act generally cuts off
interests exista.nc prior to the effective date of the
root of title, uraless those interests have been ^^^^
^^rv^d by the recording of a preserving notice as
provided in the Act.

The "root of title" is the conveyance, in the
se.ller ° s chain of title, that was most recently
recorded as of the date 40 years before the date on
which marketability is determined. The "effective date
of the root of, title°' is the date on which was recorded
the conveyance that is the root of title.

Current section 5301.56 provides that regardless
of when the Marketable Title Act' s 40-year period
expires, for the purpose of recording a preserving.
raOt3ce of a claim in the right, title, estate or
interest in and to subsurface minera.lsg with the
exception of coal, sucfi pera^ ^ =anot e considered
to expire until after December 31, 19760 The b1ll
would repeal this section because it no longer applies
to conveyances of interests in minerals and would
replace it with guidelines for determining when an
interest in a mineral estate (other than coal) has
become dormant and the interest would vest in the owner
of the surface land.

CO4^TENT AND C^PERATION

The bill would not change existing law concerning
marketable title to or the filing of preserving notices
for an interest in surface land. Under the bill, any
minora.l 1nterost htld ( ^^^ COMMENT 1) by any porson
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^ ot.her than the owner of the surface land, woaald be
deemed abandoned and would vest in the owner of the
surface land if neither of the following applies (seca
5301A55(B)):

(1) The mineral interest is one in coal, or
mining or other rights pertinent to or exercisable in
connection with the mirairag,

(2) Within the preceding 20 years , one or more of
the following has occurrecle

(a) The interest has been conveyed, leased,
transferred, or mortgaged by an instrument filed or
recorded in the recorder ° s office of the county in
which the lands are located;

(b) There has been 'actua1 production or with-
drawa1 of minerals by ti^e holder from the lands, from
lands covered by a lease to which such interest is
subject, or, in the case of oil or gas, frotn lands
pooled, utilized, or included in unit operations in
which the interest is participating;

(c) The iratereSt has been used in underground gas
storage operations by the holder;

^ (d) A drilling or mining permit has been issued
to the holder ( see COMMENT 2);

(e) A claim to preserve the interest has been filed in
compliance with the provisions of the bill4

No mineral interest would be considered abandoned based on
.fai.lure to comply with this provision prior to three years from
the effective date of this section (seee 5301.56(9) )e

A claim to preserve a mineral interest from being deemed
abandoned could be filed for record with the county recorder of
the county in which the land is located. It would consist Of 4
notice, verified under oath, of the nature of the interest
claimed, a description of the land, the volume and page of any
recorded instrument on which it is based, the name and address of
the holder, and a statement that the holder does not intend to
abandon but to preserve his rights. The claim would preserve the
rights of all holders of a mie^^rai, interest in the same land.
Any holder oZ an interest for use in underground gas, storage
operations could preserve his interest, and those of any lessor,
by a single claim, defining the boundaries of the storage field
or poo1 and its formations, aai•thout ^eiscr.ibing each separate
interest claimed. This claim also would establish priaaa-facit
evidence of the use of such interest in underground gas storage
operations. (Sec8 5301.56(C).)

APPENDIX PAGE 198



_3_

A claim filed pursuant to the procedure described above also
would have to be recorded as provided in sections 317.18 to
317.201 (governing indexes maintained by a county recorder) (see
CflMMENT 3) and 5301>52 (contents of notice claiming to preserve
an interest in land) of the Revised Code (see> 5301.56(D)). A
mineral interest could be preserved indefinitely from the bill °s
presumption of abandosmexat by the continuing occurrence of any of
the items listed in the bill (ttse mineral is coal or the events
3.isted . occurred within the preceding 20 y^ars). Indefinite
preservation also could be accomplished by successive filings of
claims to preserve a mineral interest by the method provided by
the bill. (Sec. 5301,55(C) R )

The filing of a claim to preserve a mineral interest from
being deemed abandoned as provided by the bill would not affect
the right of a lessor of an oil or gas lease to obtain a £sar-
feibure pursuant to section 5301Q:332 (provides basis and prom
cedure fbr forfeiture and cancellation of natural gas and oil
land leases) (sec. 5301.56(E))P The bill specifies that its
provisions would not apply to any mineral interest held by a
goverrAmen^al entity (sec. 5301.55(F))e

COMMENT

(1) Section 5301a56(A)(1) defines a holder as including not
only the record ►xo].der of a mineral inferes , b^sf also any person
waho derives tcis rights from, or a common source with, the record
holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record
laol,der r

(2) A drilling or mining permit is a permit issued under
Chapter 1509 q m 1513., or 1514. (oi and. GasaCoal Surface min,ing,
and Other Surface Mining, respectively) of the Revised Code to
the holder to drill an oil or gas well or mine other minera,l&
(see. 5301.56(A)(2)l.

(3) Sections 317 41.8 to 317.201 of the Revised Code set
forth guidelines to be followed by a county recorder in main-
^aining the records of all real estate located in the county.
For example, section 317.19 requires that a daily register of
deeds and a daily register of mortgages be kept. The county
recorder also is r^spoaxsible for maintaining an a1pha'betlcal
index, both direct and reverse, of the names of both parties to
all instruments affecting county real estate ( sec . 317.18). .Tn
addition, section 317.201 provides that every notice of preser-
vation of claims filed in the recorde ,r' s office be logged in a
record book called a eBNoface lndexo ea

ACTION DATE JL34^^^ ENTRY

0 ia^^roducecl 05-28®87 p. 404

A980233-1/tjc/nag
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UNI'I'ED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

Nancy M. McLaughlin,

Plaintiff,

vs.

CNX Gas Company,

Defendant.

CASE NO. 5:13CV1502

JUDGE JOHN R. ADAMS

MEMORANDUM OF OPINION
AND ORDER

(Resolves Docs. 8, 9, 11, 15, 17)

This matter comes before the Court on a motion for judgment on the pleadings filed by

Defendant CNX Gas Company (Doc. 8). Initially, the Court GRANTS Defendant's motion to

supplement its motion for judgment on the pleadings (Doc. 9) as well as Plaintiff's motion to

supplement her opposition (Doc. 15). Moreover, the Court GRANTS Defendant's motion to

amend its affirmative defenses and dismiss their counterclaim (Doc. 17). Accordingly, the

motion to intervene (Doc. 11) is DENIED AS MOOT. The Court has been advised, having

considered the complaint, pleadings, and applicable law

pleadings (Doc. 8) is GRANTED.

1. LEGAL STANDARD

The motion for judgment on the

Fed.R. Civ.P. 12(c) provides that "[a]fter the pleadings are closed -- but early enough not

to delay trial -- a party may move for judgment on the pleadings." The standard for evaluating a

motion for judgment on the pleadings is the same as that applicable to a motion to dismiss under

Rule 12(b)(6) for failure to state a claim. Ziegler v. IBP Hog Market, Inc., 249 F.3d 509, 511-12

(6th Cir. 2001). The Sixth Circuit stated the standard for reviewing such a motion to dismiss in

Assn. of Cleveland Fire Fighters v. Cleveland, 502 F.3d 545 (6th Cir. 2007) as follows:
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The Supreme Court has recently clarified the law with respect to what a plaintiff
must plead in order to survive a Rule 12(b)(6) motion. Bell Atl. Corp. v.
Twombly, 550 U.S. 544 (2007). The Court stated that "a plaintiff's obligation to
provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will
not do." Id. at 1964-65 (citations and quotation marks omitted). Additionally, the
Court emphasized that even though a complaint need not contain "detailed"
factual allegations, its "[flactual allegations must be enough to raise a right to
relief above the speculative level on the assumption that all the allegations in the
complaint are true." Id. (internal citation and quotation marks omitted). In so
holding, the Court disavowed the oft-quoted Rule 12(b)(6) standard of Conley v.
Gibson, 355 U.S. 41, 45-46 (1957) (recognizing "the accepted rule that a
complaint should not be dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief'), characterizing that rule as one "best forgotten
as an incomplete, negative gloss on an accepted pleading standard." Twombly,
550 U.S. at 563.

Id. at 548.

If an allegation is capable of more than one inference, this Court must construe it in the

plaintiff's favor. Columbia Natural Res., Inc. v. Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995)

(citing Allard v. Weitzman, 991 F.2d 1236, 1240 (6th Cir. 1993)). This Court may not grant a

Rule 12(b)(6) motion merely because it may not believe the plaintiff's factual allegations. Id.

Although this is a liberal standard of review, the plaintiff still must do more than merely assert

bare legal conclusions. Id. Specifically, the complaint must contain "either direct or inferential

allegations respecting all the material elements to sustain a recovery under some viable legal

theory." Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988)

(quotations and emphasis omitted).

H. FACTS

The issue squarely before this Court is a rather narrow one. Plaintiff Nancy McLaughlin

seeks a declaration that certain mineral rights were abandoned under Ohio's Dormant Mineral

Act (the "ODMA") and therefore merged with her surface rights. In contrast, Defendant asserts

2
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that certain events took place that prevent application of the ODMA. Plaintiff does not dispute

that these events took place, but rather she claims that they do nothing to alter her conclusion that

the mineral rights were abandoned. As such, the Court is presented with a pure issue of law to

resolve this matter.

As general background, in 1957, Consolidation Coal Company acquired 143 acres of land

in Carroll County, Ohio inclusive of mineral rights to the property. In 1977, Consolidation

entered into an Option to Lease with Republic Steel Corporation related to oil and gas rights on

the lands acquired in 1957. In 1979, Republic exercised its option and leased the oil and gas

rights to this land. In 1985, Consolidation conveyed the land to Conoco, reserving its oil and gas

rights. In 1988, Conoco conveyed its rights to DuPont Energy Coal Holdings. On December 12,

1988, DuPont conveyed its interests to International Environmental Services, again noting the

reservation of oil and gas rights. On July 6, 1992, Kelt Resources, Inc. executed a Partial

Release of Oil and Gas Lease. In that document, Kelt released its rights to a portion of the oil

and gas lease entered into by Consolidation and Republic.

On May 25, 1994, Plaintiff and her late husband acquired the surface rights to the 143-

acre tract through a sheriff sale that was conducted based on the delinquent tax status of

International Environmental Services. On September 29, 2011, Consolidation conveyed the oil

and gas rights to Defendant CNX. On June 13, 2013, Plaintiff filed this action to quiet title,

alleging that the mineral rights merged with the surface rights no later than January 3, 2005

because following the 1985 severance, twenty years passed without a title transaction. With that

background in mind, the Court reviews the parties' arguments.

3
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III. ANALYSIS

The Ohio Dormant Mineral Act ("ODMA"), as codified in Ohio Revised Code

("O.R.C.") § 5301.56, establishes a process by which mineral interests may be deemed

abandoned and to have vested to the owner of the surface rights. Specifically, O.R.C. §

5301.56(B) provides in pertinent part as follows:

(B) Any mineral interest held by any person, other than the owner of the surface
of the lands subject to the interest, shall be deemed abandoned and vested in the
owner of the surface of the lands subject to the interest if the requirements
established in division (E) of this section are satisfied and none of the following
applies:

(3) Within the twenty years immediately preceding the date on which notice is
served or published under division (E) of this section, one or more of the
following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which the
lands are located.

While the parties agreed on the underlying facts, they sharply dispute the application of the

above provisions of the ODMA.

Plaintiff argues that the memorandum of lease relied upon by Defendant is nothing more

than a license and therefore cannot act in any manner to preserve rights under the ODMA. In

support, Plaintiff relies heavily on Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953).

Plaintiff contends that Back makes clear that the lease at issue is nothing more than a license.

Plaintiff then asserts that because a license does not formally pass property, it cannot be found to

be a title transaction. The Court finds no merit in this assertion.

O.R.C. § 5301.47(F) provides:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,

4

APPENDIX PAGE 203



guardian's, executor's, administrator's, or sheriff's deed, or decree of any court,
as well as warranty deed, quit claim deed, or mortgage.

As the above definition makes clear, title transaction means any transaction affecting title to any

interest in land. It is difficult for the Court to conceive of a broader defmition than the one

chosen by Ohio law. By its plain language, the statute does not require a conveyance or transfer

of real property in order to constitute a title transaction. Rather, the statute simply requires a

transaction that affects title to any interest in the land.

Moreover, Plaintiff's reliance on Wellington Resource Group LLC v. Beck Energy Corp.,

2013 WL 5311412 (S.D.Ohio Sept. 20, 2013) also does little to assist Plaintiff's arguments. In

Wellington, the district court concluded: "In essence, this Court reaffirms its prior conclusion in

Frederick, where it stated that `Ohio courts, if given the opportunity to do so, would characterize

the property interests involved [here] as being like or similar to the interest recognized under

Oklahoma law,' and common to many oil-producing states, and hold that oil and gas leases are

not a grant of real property." Id. at *7. Plaintiff again incorrectly assumes that an actual transfer

of real property is required under the ODMA when the plain language of the statute requires far

less.

Even if this Court were to agree with the analysis in Wellington and ignore the contrary

conclusion reached by a member of this District in Binder v. Trinity OG Land Development and

Exploration, 2012 WL 1970239, at *3 (N.D. Ohio May 31, 2012), it would not aid Plaintiff's

claim. Even if Defendant's property interests through the lease are something less than a grant

of real property, those interests quite clearly still affect title to the mineral rights in the property.

As the lease itself was a title transaction, there can be no dispute that the release of rights under

that lease qualifies as a title transaction as well. Accordingly, Plaintiffs claims must fail as a

matter of law.

5
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In reaching this conclusion, the Court is mindful of Plaintiffs argument that Ohio's

statute includes numerous specific items that qualify as title transactions and that oil and gas

leases are not among those listed transactions. However, the list is certainly not an exclusive list

and an oil and gas lease falls within the same category of documents listed within the statute.

Moreover, contrary to Plaintiffs argument, including the oil and gas lease as a title transaction

would not render any portion of the ODMA superfluous. One savings event that includes "actual

production or withdrawal of minerals" is not made superfluous by the Court's conclusion.

Herein, the original lease appears to have a term of fifty years. Thus, there are factual scenarios

that would allow the lease itself to operate as a savings event for twenty years, but thereafter only

actual production or a new title transaction would operate as a savings event. Accordingly, the

Court's construction does not render any portion of the ODMA meaningless.

Finally, the Court rejects Plaintiff's assertion that she acquired the mineral rights through

the sheriff sale of the surface rights. The Court agrees with Defendant - the sale could not have

included the mineral interests as they were not owned by the party delinquent in its taxes -

International Environmental Services. As the mineral interests were not owned by IES, they

could not have been subject to any tax lien or any sheriff sale. Accordingly, Plaintiff could not

have acquired them through such a transaction.

6
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IV. CONCLUSION

Defendant's motion for judgment on the pleadings is GRANTED. Defendant shall file a

notice within seven days of this order stating whether it intends to pursue the remaining

counterclaims in this matter.

IT IS SO ORDERED.

Date: DecemIaer13, 2013 ; sl .John R. .4durns------------- ----------
Judge John R. Adams
UNITED STATES DISTRICT COURT

7
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M T}IE COURT OF COMMON PLEA8
HARRISDN COiTNTY, OIII1CI

GENERAL DIVISION

CHARLES J. SCHUCTIT, et al.

Plainxi:ffs, C.ASE NO. CVI-T 2012-00 i 0

v:,

BEDWAY LAND AND h!1iNERALS:
COMPANY, et al.

T3efendantS

ENTRY

This -tnatter having come on before this Court upon Det'eiidalit Bedway Land arid:

Minerals Company's Motion For Summary Judgnient filed January 2, 2014, Defendant

Eric Petroleuin Cenporation's Motion For Summary Judgment filed January 3, 2014,

Defendant Chesapeake E-xploration, I,.L.C.'s Motion For Partial Summa;ry Judgment

tled January 3, 2014 and Plaintiff Charles J. Schucht, et al's Motion For SrrnAmarq

Judgment filed March 12, 2014. Responses and Replies were thereafter filed by all

parcies.

STA;7.1+MENT OF Fr^r

The Plaintiffs herein ac0uired title to the sui'f•ace riglats in the parcels in clues.tion

on Apti12; 2013 by way of a deed to Charles J, Schucht and Wilma L. Schucht; Tz`ustees

of the Schucht Family Trust U/A. Said deed was recorded. at Volt^.e 207, Page 1138 of

the Harrison County Records. This deed was comprised of two separate parcels at issue

herein beiag 260.2665 acres previously transferred at Volufne 10, Page 504 and 266.522

acres previously transferred 4t Volum. e 21, Page 451. The total acreage owned by the
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Plaintiffs is approximately 526.7885 in Shortcreek Township, Harrison County, Ohio.

The Defendant Bedway Land and Minerals Company (Bedway) received a 7/8

interest in the mineral rights herein, including coal, oil and gas by way of a Quitclaim

Deed. The deed regarding the parcel in question was filed December 18, 1984 with

William W. Wehr and Mary Ann Wehr as the grantors. Prior to the 1984 Quitclaim Deed,

while WilIaim W. Wehr and Mary Ann Wehr owned the minerals, a memorandum of

lease with a three year primary term was filed by K.S.T. Oil & Gas Co. Inc. The same

being filed on May 25, 1983 and recorded at Lease Book 179, Page 359. Said

memorandum leased approximately 1383.953 acres (including the Mineral Estate

herein).

On December 28, 1989 K.S.T. filed a Release of its interest in the Oil and Gas

Lease with said Release recorded at Lease Book 75, Page 152. On June 16, 2005 at

Official Record 160, Page 2912, Defendant Bedway filed an oil and gas lease wi.th

Mason Dixon Energy, Inc. which covered the Mineral Estate herein. Thereafter, Mason

Dixon Energy, LLC, successor in interest to the Lessee Mason Dixon Energy, Inc.,

assigned its interest in the lease to Burlington Resources Oil & Gas Company L

P.(Burlington Resources) at Official Record Book 21, Page 451. Burlington Resources

assigned their interest to Defendant Eric Petroleum on October 1, 2007 who then signed

a partial assignment to Ohio Buckeye Energy L.L.C. on July 1.5, 2010 at Official Record

Book 183, Page 2737. On Deceznber 22, 2011 Defendant Chesapeake obtained Ohio

Buckeye's interest by way of a merger.

Consequently, Plaintiffs own the surface herein and claim the severed minerals

pursuant to the 1989 version of the Ohio Dormant Mineral Act. The Defendant Bedway
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claims a 7/8 interest in the minerals and Defendants Eric Petroleum and Chesapeake

Exploration claim interests by way of an oil and gas lease and subsequent assignments.

SUMI^RY dUDGMEN"l< STAI'^`DARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio Rule of Civil Procedure 56 (c).

Pursuant to Temple v. Wean United, Inc., 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judgrnent is appropriate when the moving party demonstrates

that ( 1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitIed to judginent as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

TDE COIWS"1'1:TU'I'IONAYJf'f'Y OF lr`YIE 1989 OD.fO DORMANT ILTNE.f#AI AC'T

The Ohio Dormant Mineral Act was enacted in its original form on March 22,

1989. The act has been characterized as a "use it or lose it" statute. The Ohio Legislature

attempted to balance the interests of property owners and the compelling public interest

in drilling, producing and marketing the rnineral interests of this state. Dormant and
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abandoned mineral interests were viewed as of no benefit to the state, while making use

of the state's mineral resources was for the public good,

In order to negate the retroactive effect of the Act, the following language was

inserted at 5301.56(B)(2).

(2) A mineral interest shall not be abandoned under division (B)(1) of this
section... ... until three years from the effective date of this section.

The oil and gas owners thereby were given 3 years to meet one of the "Savings

Events" provisions. A similar statute was enacted in Indiana and provided for a two year

grace period. This act was upheld by the United States Supreme Court in Texaco Inc. v.

Short, 454 US 516 (1982). In Texaco, it was held that, "There was no constitutional right

for a mineral interest owner to receive individual notice that his rights will expire."

Based upon Texaco_ this Court finds the 1989 Ohio Dormant Mineral Act to be

constitutional.

A99 ODI0' B'p1tMANT MINERAL ACT V. 20€16

OHIO .BORMA NI MINERAD ACT

The Defendants argue that the 2006 version of the Ohio Donnant Mineral Act

supersedes the 1989 version, and in effect eliminates the need to analyze the facts herein

in relation to the earlier version. The 1989 version states that unless one of the Savings

Even.ts have been met within the 20 year look back period, the oil and gas shall be

deemed abandoned and vested in the owner of the surface. Revised Code 1.58 (A)(1) and

(2) provide that "[t)he reenactment, amendment, or repeal of a statute does not, except as
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provided in division (B) of this section: (1) Affect the prior operation of the statute for

any prior action taken thereunder, or (2) Affect any validation, cure, right, privilege,

obligation, or liability previously acquired, accrued, accorded, or incurred thereunder..."

A change in the law that deals with substantive rights does not affect such rights even

though no action or proceeding has been comxnenced, unless the amending or repealing

act expressly provides that the rights are affected. O'Mara v. Alberto-Culver Co., 6 Ohio

Misc. 132, 133, 215 N.E. 2d 735 (Ohio Com. P1. 1966). "A vested right can be created by

common law or statute and is generally understood to be the power to lawfully do certain

actions or possess certain things: in essence, it is a property right." State ex rel. Jordan v.

Indus. Comm. 120 Ohio St. 3d 412, 413, 900 N.E. 2d 150 (2008) quoting Washington

Ciy. Tax a ers Assn. v. Peppel, 78 Ohio App. 3d 146, 155, 604 N.E. 2d 181 (1992).

Wendt v. Dickerson 2012 CV 020135 Tuscarawas County Common Pleas Court, decided

February 21, 2013.

If no Savings Event has occurred, pursuant to law, the abandonment and vesting

have already taken place in the case at bar. This Court finds that the 1989 and the 2006

versions of the Ohio Dormant Mineral Act are both applicable to the case at bar,

however; should the mineral interest vest herein pursuant to the 1989 Act, any review

under the 2006 version of the Act would becozn.e moot. See Walker v. Noon, 2014-Ohio-

1499, 7th Dist. Court of Appeals, April 3, 2014,
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TIIE 1989 VERSYON OF THE OHIO DOli1MANT MINERA.I. ACT

The Ohio Donnant Mineral Act has been characterized as a "use it or lose it" statute. In

order to preserve one's interest in a severed mineral riglit one must meet the

requirements of ORC 5301.56. In accordance with (B)(1) the mineral interest held by any

person, other than the owner of the surface, shall be deemed abandoned and vested in the

owner of the surface unless: the interest is in coal or the interest is held by the

governinent. ORC 5301.56 also provides protection if within the preceding 20 years the

mineral interest has been the subject of a title transaction, there has been actual.

production or withdrawal of the minerals, underground gas storage has taken place, a

drilling or mining pennit has been issued, a claim to preserve the interest has been filed

or a separately listed tax parcel has been created for the mineral interest.

In the case at bar the only portions of ORC 5301.56 that are applicable herein

deal with whether there was a separately listed tax parcel issued and whether the property

in question has been the subject of a title transaction. Applying the requirements of the

1989 Ohio Dormant Mineral Act, we must first look to the years 1992 back to 1969. The

act provides for a 20 year look back period from March 22, 1989, but also allows for a

three year grace period to March 22, 1992.

The Defendants argue that the 1989 Act is a static 20 years plus the grace period.

The Plaintiffs take the position that the look back period is a rolling 20 years. The

Defendants rely on Riddell v. Layrn.an. 94 CA 114, 5t' District, Licking County (1995).

Riddell was presented with the question of whether a 1965 deed recorded in 1973

qualified as a title transaction. A "rolling look back period" was not an issue.
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ORC 5301,56 (D)(1) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) of this section by the occurrence of any of the circumstan.ces
described in division (B)(1)(C) of this section, including, but not limited to, successive
filings of claiins to preserve mineral interests under division (C) of this section.

A static 20 year look back period would have no need for a provision providing

for indefinite preservation of mineral interests through successive filings of preservation

claims. Based upon the same, this Court finds the 1989 Ohio Donnant Mineral Act to

provide for a "rolling look back period." Also see Shannon v. Householder 12 CV 226

Jefferson County Common Pleas, July 17, 2013,

This Court finds this detennination to be consistent with the comments set forth

in the Ohio Legislative Service Commission Report relating to the 1989 enactment of

R.C. 5301.56. The Commission therein stated:

Under the act, an interest could be preserved indefinitely froin deemed abandonment by
the occurrence of any of the four listed categories of exceptional. circumstances within
each preceding 20 year period. (Emphasis added).

Ohio Legislative Service Commission, December, 1988, p. 38.

APPLLICAT101^%OP ^'^llt+ 1989 01^0 I90Y$^1A 1^ 1 1^1^^RA1, r^t T

The Plaintiffs argue that even if one were to apply the 20 year "rolling" look back

period, Bedway, who received the mineral interest on. Dec. 18, 1984, would lose any

interest on December 18, 2004, The 1984 Quitclaim Deed qualifies as a title transaction

and a savings event as required by R.C. 5301.56. Defendant Bedway further argues that a

APPENDIX PAGE 113



separately listed tax parcel nu.inber was issued for the minerals shortly after they received

the Quitclaim Deed in 1984. There is a question as to what that Parcel No., being 26-

0000590.000 actually reserves. It relates to 226.18 acres in Shortereek Township, but

there is no reference to what section or sections of the township are affected by the parcel

number. Again, the two parcels herein are 260.2665 acres and 266.522 acres. There is no

226.18 acres. Without more specificity, this Court finds Parcel No. 26-0000590.000 to

lack the requirements of a savings event per R.C. 5301.56. Even it were more specific it

would merely act as one savings event in approxiznately the same year as the Quitclaim

Deed and would require additional savings events within the next twenty years in order to

protect Defendant Bedway's mineral interest.

This Court does not find the Parcel No. issue to be determinatively herein, but

rather looks to other savings events within the twenty year "rolling" window. On May 25,

1983 Bedway's predecessor in the mineral interest William W. Wehr and Mary Ann

Wehr entered into an oil and gas lease with K.S.T. Oil & Gas Co. Inc. The Memorandum

of Lease provided for a three year primary term. On December 28, 1989 K.S.T. released

their interest in the lease in question. Defendant Eric Petroleum's expert, Rodney C.

Yoder, opined that the K. S.T. Lease "covered all of the oil and gas interests located in

Shortereek Township which were subsequently conveyed in 1984 from Wehr to Bedway

Land and Minerals Company." See Yoder Supp. Affidavit at para. 1.8. "Given the nature

of interest conveyed by an oil and gas lease, the Court finds that such represents a`title

transaction' as defined by law." Bender v. Morgan Colunrbiana County Court of

Common Pleas Case No. 2012 CV 378 (Mar. 22, 2013). R.C. 5301.251 provides in

pertinent part "in lieu of the recordin.g of a lease, there may be recorded a meinorandum
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of lease." Additionally, R.C. 5301.33 in dealing with methods to cancel leases provides

that, "Lease as used in this section includes a memorandum of lease provided for by

section 5301.251 of the Revised Code,"

The question of a lease ar►d/or a release of an oil and gas lease being a title

transaction was addressed in McLaughlin v. CNX Gas Co., N.D. Ohio No. 5:13 CV 1502,

2013 U.S. Dist. LEXIS 174698, *9 (Dec. 13, 2013). It was held that "even if Defendant's

propei-ty in.terests through the lease are something less than a grant of real property, those

interests quite clearly affect title to the mineral rights in the property. As the lease itself

was a title transaction, there can be no dispute that the release of rights under that lease

qualifies as a title transaction as well."

This Court finds that the K.S.T. Lease filed in 1983 and the K.S.T. Release fled

in 1989 are title transactions and savings events pursuant to R.C. 5301.56. Looking

forward from 1989, in order to protect their severed interest, the Defendants must exhibit

another savings event within the next twenty years. On May 3, 2005 Defendant Bedway

entered into a lease with Mason Dixon Energy, Inc. which was filed on June16, 2005.

Said lease was subsequently assigned to Defendants Eric Petroleum Corporation and

Chesapeake Exploration L.L.C. thus protecting the mineral interest herein.

The severed mineral interest owners have complied with the requirements of the

1989 Ohio Dormant Mineral Act. The surface owners have not pursued their claim by

following the requirements of the 2006 Ohio Dormant Mineral Act.
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CONC"LUSION

This Court considered Plaintiff Charles J. Schucht et al.'s Motion For Summary

Judgment, Defendant Bedway's Motion For Summary Judgment, Defendant Eric

Petroleum's Motion For Summary Judgment and Chesapeake Exploration's Partial

Motion For Summary Judgment. Afler having considered the same and construing the

evidence most strongly in favor of the nonmoving party and having determined that there

is no genuine issue as to any material fact and further that reasonable minds can come to

but one conclusion and that there is no just reason for delay, this Court grants Defendant

Bedway's Motion For Summary Judgment, grants Defendant Eric Petroleum's Motion

For Summary Judgment, grants Defendant Chesapeake Exploration's Partial Motion For

Summary Judginent and denies Plaintiff Charles J. Schucht et a1.'s Motion For Summary

Judgment. Costs herein shall be taxed to the Plaintiffs. This is a final appealable order.

IT IS SO ORDERED.

E ^^^__.•
inton. D. Le%4s, Jr,

Sitting by ABsignment

WITHIN THREE (3) DAYS OF ENTERING THIS JUDGMENT UPON THE
JOURNAI., THE CLERK SIiALL SERVE NOTICE OF THIS .NDGMENT AND IT'S
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTED IN TI3E APPEARANCE DOCKET. CIVIL
RULE 58.
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Stamped copies:
Attorzicy Robert J. Tscholl
Attorney James F. lulatlievrs:
Attorney Matthew L. Forrnshelt

----,^ttorney Michael Shaheen
Attorney Thomas Hill
Attorney Clay K, Keller.
Judge l,ictton D. Lewis Jr.
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I:N THF COURT OF COMON PLEAS
hIARRISON COUNTY, OHCIO

GENERAT,. DIVISION

:M & H PAR'I`NERSMP
P1aintiff

YS.

WA:LTER VANCE HIN'ESxET AL:
Defendants

t7: :

Case No. CVR-20t2-6,Q59

JUD.G14ENT E+NTRY

This matter is before the CQtixt on Plaintiff's Mation For Surtuiiary

Judgment filed on March 26, 2013 and Defendatat's Motion For Surnmary

Judgment fzled March 7, 2011

.The Court has al.so considered the parties' replies and surreplies to said

Motions including that if Defendant Chesapeake Exploration, LLC. The Court

fi,trtlier reeorgnizes the factual stipulations of the parties filed with the Court on

Ivlweh21, 2013.

This matter is before the Court on. a Cozn.plaint To Quiet Tit1e filed by

Plaffitiff: Plaintiff contends that they are the surface and mineral owners of'tlie

dis,puted pxoperty,. They clai.m ownership of the surface rights to the property

through purchase on April 7, 2006. 'I'his ownersliip issue is not in dispute.

Plaintiff claims ownersbip of the mineral interest of the property pursuant

to O.R.C. §5301,56 Ohio's Dormant Mineral Act as it was written in the 1989

version.

Defendants' Hines fami.ly do not dispute Plaintiffs surface right

nwnership. Defendant's IHines faniily do dispute Plaintiffs claim to theproperty's

mi.n.eiral rzghts,

i
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Defendants'.Hines family claim that Dormant Mineral Act dods n.ot ajaply

to divest them of their mineral interest in the property beowe qualifying

tcansactiorrs have occurred in the necessary time frame.

Defendants' Hines family further argues that if no qualifying transactions

are deemed to have occurred the correct versiau of ORC §5301.56 is the 2006

v+erECton and under said statute they properly preserved- txeir mineral interest.

An examination of the 1989, 2006 ODMA §5301.56 is necessary as well

as a review of interpreting case law in resolving the dispute.

O.R.C. §5301.56 (1989 yersion)

The factors to which Courts must look to decide whether a miaera[ interest

hplder had displayed sufficient activity to preserve tlleir rights over a 2Q year.

period or whether the mineral interest had grown stale based upon a lack of

activity or interest by the mineral rights holder:-

(i) The mineral interest has been the subject of a title transactinn. that

has been, filed or recorded in the office of the county recorder of

the county in whieh thelands are located;

(ii) There has been actual production or withdrawal of minerals by the

holder. 4

(ill) The mineral interest bas beell used in underground gas storage

operations by the holder;

(iv) A drilling or mg permit has been issued to the bolder.

2
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(v) A claim to presezve the interest Iias been filed in accordaiice with

division (c) of this section.

(vi) Ti.i the case of a separated tnzreral interesf, a sepa.rately listed tax

parcel riurrib.er has: been created for the mineral interest in the

county auditor's "taa^ Iist an;d the county treasurer's duplicate tax list

in the county in which the lands are located.

Iii the case at bar, items (ii), (iii), (iv), (vi) have conclusively not been,

completed by the rriineral estate holder. Item (v) claim to preserve interest was<

not filed in the requisite time period.

Therefore, the item which is controlling putsxaant to the 1989 act iz itern. (i)

whether the mineral interest has been subject of a title transaction that has been

file or recorded ira. tb,e office af the couxity iecordcr of the coup.ty in svhich the

Iarids are located.

A brief discu;ssiola UjiVansfers of interest is rtecessary

1. Surface Rights_

A.) The surface riglits were "severed froni the rqifteral rights by deed oii.

June 1, 1961. The surface rights passed to Selway Coal Company with

Vance and Eleanor Hines reserving the oil and gas rights.

B.) Selway Coal Coinpany passed the surface rights to Robert Fleagane ozi

February 29, 1975.

C.) Robert FleaggXw to S.h.e1l Mining CompanrJatzuary 1,,1989.

D.) Shell Mining to RA F'Coal Company NovembeP 12, 1991,

3
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E.) R & F Coal Cornpaay m,erger with Capstone Hpltlin:g Cozn:p.apy

February 9, 2000.

F.): tapstone Holding Comgany to Erttanuel J. Miller Et AJ:: April 20,

2O41..

G.} Capstone Holdio.g Crirnpany to. `William a9dJudittlh Ledger August 6,

2001.

H:) Ernanuel L Miller Et Al to M & H1'artn,ership April "7, 2006.

Deeds A, B. C, and D contain reservation clauses for oil and gas witbin

the deed. Transaction E; 1~•, G, and H did not recite the reservation. Thus the last.

fitle transaction noting the reservation of oil and gas on the surface property wa,s.

November 12, 1991.

2, Ca.zk and Gas Right"s.

A, L'he surface rigtits were severed frorn the mineral rights by deed on

Juate 1, 1961. The surface rights passed to Consolidation. Coal

Cornpany witti, Vance and Eleanor Hines reserving the oil and gas

8. A lease of the oil and gas rights was recorded from Walter v, }hne& to

Harry J. )•les on July 15, 1969.

C. An oil and gas lease from Walter Vance Hines, Richard Scott Hines

and David Chris Hines and Richard Scott Hines as Power of Attor.n.ey

for Drue Anne Hines Danz to Chesapeake Exploration .L:L.C. dated

October 31, 2011 aind recorded February 14; 2012;

4
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The Seventh District Court of App^As^ in 1?pdd v. Croskey Case No.

12 HA 6 Ohio App. 7" Dist (2013) ruled on what constitutes and whether

tir not a minez'al iuterest has been the "subject of ' a title tiansactren vvkiich

has been f'il,ad, tar recorded in the office of the county recorder of tlie.

.rouesty in which the land are located.

T11e Seventh District held that "The cozz^.uon defizlition of tIle word

`ssubject" "is, topic of interest; primary thezrze ox basis for actiort. Under

this definition the mineral znterests. are ia.ot ihe subject of the title,

transaction,

In the case at'bar, the Court finds pumuant to t1re T7e>dd decision

supra, that the last title transaction that the mineral interests were subject

of occurred July 15, 1969. Wherefore, under the 1989 Dormant Mineral

Act the Court must decide whether the 1969 transaction Was a savings

event<

The effect of the 1969 trajzsaction reJies on intei^pretation of the

statue and its 20 year look back period,.

Riddioll v. Layman 50 I?ist. App. (1995 WI, 498812) is the only

appellate decision which touches upon the appropriate 20 year took back

period for the 1989 Dortnazt Mineral Act, The Ridd.ell Court decided that

"the title transaction must have occurred within thk+e proceeding twenty

years from the enactnient of the statue, which occurred on: Ivlaxch,22„

19.89; Appellee i:,ayman xecorded the deed on June 12, 1973, was 'untliin

the preeeding; twenty years from tlre date the statue was enacted,"

S
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^

The Riddel case dealt with. a 1994 complaint and a 1973

reservation. Wherefore, the Court specifically finds that a rotling 20 year

period of look back is not authorized by the 19;89 sta.tute. The Court finds

thatthe 20 year period for a lookback is 20 y=,s from enactment Marcb.

22, 1989. W.h.erefore, a title transaction that the niinerai interest is subject

of must have occurred on or afte.r March 22, .1969 to serve as a savings

event.

The Court Ends that Walter Vance Hine's lease of mineral interest

to Harry J. Isles on July 15, 1969 is a title transaction and that the mineral

interest at issue in this matter were the subject of that title transaction. As

such; the JtiIy 15, 2969 lease serves as a savings event pursitant to the

1989: dormant mineral act and the holding in Riddel SiVra.

2006 Dormant Mineral Act.

In 2006, the Ohio legislature aniend.erl tlie dozntixnt mi"ti6xal act and

'lsrovided additional due process safeguards to m.ineral interest holders.

The additional steps germane to this case

,I) Recording of an affidavit of abandonment §5301.56 (E)(2).

2) Rolder may file a claim to preserve nuneral interests within 60

days of notice of affidavit of abandonment §5301.56 (H)(];)..

Ttl the case at bar, Defendant proznptiy filed theu: claim to preserve niineral

interest within the 60 day time liinit.

Plairntiff's further claim that answering Defendant's do not have standing

ui. this .rnatter in that they are not the successors in interest to the original holder's

6'
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of mineraI interest Vance ard ^1^at^or; Hrnss, The Court f^nds that Ptaintiff s

argument to be without merit. The Cotnt finds that filirough Ohio's Law of
11

Succession that the mineral interest herein passei from Vance Lz.es and Eleanor

Hines and then to their only heir their son Walter Vane Hines and then from

Walter Vance Hin:es to his children the Defendant's herein. The Court

specifically frnds Defendant's tq be the lineal descendauts of the original holders

and the successors in iriterest to the original holders mineral intezest:

The Court finds pursuant to both the 1989 and 2006 llormant Mineral Act

tlle Defendants have preserved their mineral interest. Under 1989 Act, the Court

finds the July 15, 1969 lease of minerals from Walter Vance Hines occurred

within the statutory look back period as deffined in Riddel and as such was a.

savings event under the statne. Under the 2Q06 Act, the Court finds that£

Defendant's propezly preserved their xniireraI rights by filing a.. notice of

preser:vation with the county recoxder.

The Court finds the 2006 law is the applicable law in the case. In Dodd v.

Cioskey Seventh Dist App (2013) 12 HA 6 (9f1212013) the Court applied the

2006 law in determining the parties claim.. The claim involved a 1947 oil and gas

reservation with no further title transactions that the znineral interest were subject.

The Court did not address its choice of the 2006 Act over the 1989 Act irz

Dodd. Hnwever, it is clear from their decision that the 2006 law was applied.

This Court is convinced that applying the 2006 law is the approprtak

sta.tute in this.case for the following reasozm

7
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R.C. 5301.56 is part of the Marketable Titte Aat; The Marketable TW6

Act is ORC 5301.47 - 5301.56. The act is to be read in total and not as separate

independent statutes. The purpose of the act is to establish a marketable chai.n Qf.

title; ORC 5301.55 liberal construction "Sections 5301.47 to 5301.56 so

inclusive, of the Ohio Revised Code shall be liberally construed to effect ft-

legislative purpose of simplif,yiiig and facilitating ]and title transaction 4y

allowing persons to relyon a xecord chain of title as deseribed in Section 5301.4$

of the Ohio Revised Code, subject only to such Ximitations as, appear ian Section

5301.49 of the Ohio Revised Code".

The application of an "automatic" vesting clause of the 1989 Dormant

Mineral Act is contrary to simplifying and facilitating land title transactioii by

allowing persons to reply on a reeord chain of title.

This Court does not believe it was the legislative intent at enactment to

make surface holders automatically vested in the mineral riglits pursuant to t;he

1989 Dormant Mineral Act. The terms automatic vesting, terminated, null and

voi.d, or extinguished were not used in the statute.

Those terms nuil and void and extinguished are used in other parts af the

rlatzrketable title act but the Dormant Mineral Act uses the term abandoned.

Tlie Cour't does n.ot believe the difference in language to be unconscious.

The Court furds purs:uaut to the Marketable Title Act that Plaintiff at the

minimum must have filed a quiet title action prior to 2006 to have the 1989 Iaw

apply Absen;t such action and determination, nbtice of the reversio:n of minera,l

8.
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interest would not be apparent in the record chaiti of t#tk aud thus violate the

purpose of the Marketable Title Acf.

Since in this matter no action was filed unti12012? Plaintiff must conform

to the applicable law eurrently in place to perfect their abandonment claim. And

such the 2006 Dormant Mincral Act is controlling.

The Court finds this ruling is not in conflict with Texaco v. Short 454 U.S.

516 (1982) Texaco v. Short required due process before title vested in the surface

holder: In the case at bar; Defendant Hines family was not given any due proce^s

consideration prior to this suit. There is no evidence of a Quiet Title Action filed ^

between 1989 and 2006> In order for the Plain.tiff s irtterest to vest some court

action or recording of said interest must have occurred. Plaizttiff failed to assert

its claim prior to 2006 as s=L Plaintiff interest did Aqt Yest p34jor to 2005 a.ad js

subject to the 2006 amended statutc.

WHEREFORE, it is the ORDER of the Court that:

Plaintiff s Motion For Summary Judgment is denied.

Defendants, Hines Family, Motion For Summary Judgment is granted.

Defendants; Hines Familp; is the lawful owner of the oil and gas interest At

issue in this matter. Plaultif#'s claim of ownership fails under the 1989 and 2006

D.ormazrt Mineral :Act: The Court:holds the 2006 Dormant Ivliridzal Act to be

corstrolIing:

SD O"E " + D.

T. Sh:a He e du ge

9
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IVOTIGE: FINAL APPEALABLE QR.DER.

This is a final appealable order. For each pareywho is not in default, serve
notice to the attozney for each party and to each party who represents himself or
herself by regular mail service with certificate of mailing making notation of same
upron^: case docket.

T. Sh He udge

`S'.taMped Copies:
^ ,Attomey Patrick E. Noser

NAttomey T. Owen B eetliain
Attomey Clay K. Kellar

10
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IN THE COURT OF £QNtHON PLEAS.
^F3 ^ ,tCU a

BELMONT CO;. OHIO

^^13 urC a?
WA'^l*1E K. LTP^"ERMi4N, et al:.

^+ 1^^^^
1 l^ 1^. '`^^E NO.12^V-0085

Plaintiffs CLERK
^FCCU&MEN"I' ENTRY

v.

NUZ, E. BATAiEA:I++I, et RL

I Defendants

This moffer baviag cotne on befare this Court upon PlaiutiffWaynp.K.

T.ipperneA * al 's Motion For Suznmary 3udgment taving bcen Blod vvit,i ft Goutt on

CPctober 3, 2013andT7efenilanis Reaerve Energy Exploration Gampay and E"ity Xl &

.
(3as Fuus, Inc's Motion F6r Summary Judgaft filed with this Court on L3ctoZCt 4,:

20i3. Themft, Responses and Replies waft:f3ed regarding the ame. After having

roviewcd W±Jfit"tugs ft Cotut aukes tk fo^lo^s+iz^:ruli^$:

^'A^^ OF ^.r^C;'^

1fic P2ah^ff^ &retho swface owners of apprmumoely 41.23 acres in fWtu+ey

Township, Heimout Couriiy, +fJhio. The Dafendants Atite: E. Bacinan and I€athry. n13atnats

claim an 3nkrest in the minerl rightsbased upon aresecvation of ono-half ('h) of'aIl the

4 snd gas 'm a dead frptn a predeeess4r in titie:bcsng; Jan CIarlc; with said deed dated

May 25,1926 gnd xecatdel at Volume 602, PaP 162 in the recnrds of the Balmant
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CD'wdy Remcler. The Plain#iffi ulmm tiaat, tbe Detmdauts h8w 4'bankiaed teir iateresc

in ft oil and gas based upon t,hpir faihm-0 to compty-with the requirements of the Obiv

I7omnant Mtnersl Act, (ODMA). Tlze Plaintiffi siped :a lesse with Defend$nt Resecye

Enera on Apri17, 2006. Tbe 37efendant$ signed a; }esc with Rqsmo Enagy on

Nowembout, 2008 for oup-haif (=2) ©fthe oil asW gas ut►dertyi:ug the parcel in questim

T^e Plaintifh hm amc1ed their argment within the 1.989 vorsiorz offt C?L}AriA and

1rw not complied with the notice mivirt;mw& of the 2006 version of tbe .A;cct.

Thsrefore, this ?Cuaut shall cQuc3wt its analysis of ft isstm herein 'm iight bfthe 1989

version o!'the .ODMk;

^^ OF R,^Y^W

OhioRtile +af Git►il Prncedwe.Ritle 56 pmvides ttat sitmirmyjudgxecat is

wwmted wben "it appears from the evidenw. dr stpslation,, atW only fron the eVdwm

tu'stipulation, that reasonable mitkis; ean ceme tts brat pbe conclusion and thst`concJtuion

isativeriie to the party against whom the motion fbr sumnarry Jud gment is Macie, tiwt

paurty `bdia.ig entitled to have the evidence or stipulation coriscnied rrmost strongly ,'n Oe

paxty's favor." Ohio RWe o#`Civil l'roceclow 56K

P'ursuant to Tsa*v Lhuted 1W„ 50 fbia 3t. 2d 317,327, 364 N.E. 2d

267, 274 (1977) summwy judgment is &ppopr'istc wben the moving party clomonstrtxtes

that (l) no pnuinc issuw c3#' mater.ial foo ramaiia to be litigataed; (2) the moving party is

entitled to judgment as a matter of !aw•, and (3) reasonable rninds can cc►rnc to but one

conciusim tW is adwam to ttia, party apifnst whom the uotisan is made.
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0" QVIO DOWNa AWF M MRAL&

The 1989 versiimof tb^ ODMA 3•recamtreftwdve 1w=h22,1983, jC prvvaidO for

a twenty (7o) year louk back pv4sion ragarding aba:ndonutett of mineral itrterests and a

fte ym ,graee PerW tttrough Mnh:22,1992 tia: aome inta caznpiiance vrith the Aot:

Ohio Rev. C4dc Sectatn =136 (BXl), (B}( lXc)(i), (v) provides in pritinent

1ait

(B )(1) Any minera1. interest held by anY perspn, other thsn the owner of the
*,urface of ttse: Wds subject to the interest, shall be deemed abandoned and
tresied in theQwner of the surface if none of the following applies:

(c) Wid& the preceding twenty years, one or more of the following has
occuirresd;
(i) The mineral interest has been the subject of a title transaction that
has been filed or recorded in the office of the 4munty recorder of the
comity in which the lands are tocatect;
^^.
(v) A claim to preserve the interest has been filed viit amrdww wfth
division (C) o1`t.ltis s,oction [.1

Tlm are a snimber of othear sw4W vrents tlM are not relevant to oair discussiom

im tbo tase. at bar. Tlte Plaintiffs claim that the Uefendant Batnnans have abandoned their

minexg . t intere#'aid ttist tlwm have ztot been savings events upon wnich the Batmans can

rely.

11^<V^N ,^^`l^`^;DA^^'.^^.^...,.^,^:^§'^°^

Tn malyzing the twenty (20) you look back peridd from Nlatch 22,19W;,fltis

Govrt must review the Bat.tnart Rf davit ofPceservsttion recorded Septemrber 14,1981.

APPENDIX PAGE 230



The Betriw Afficisvit:was fidod within the tfttttty (20) year Iook back windciw of the

Qi7MA. This Ccturf finds that>ho lianguage contained ta the affidwvit complies with the

recluire:meuts of Ohio Rev. Co& Section 5301.52. As such, it qualifies as a savinp +eventt

ptrsont 10 the 1489 UDMA. Slould tb:e J984 ODMA .rdate only io t#o yeers 1969.1989

plns the three year grace pmiad, the Baftm Affidavit would be st>ffittiegt to preclude

absndttttment by the Dieftdattt Batinanrs. VAndw the 1989 ODMA is stagnsttt or tolling

requires further analysis.

THETIMTY ]jM w1rrN^

Ohio Rev. Codo Section 5301.55 (D)(l} p.rovidler

A mineral interest may be pm..servsd indef'uutely fim being deemed . ed
under division (B}(2) of tlsis section by the occutrence of any of the
circumstances described in division (BX IXc) of this section, including, but
not Iiznited to, ssfceerssive f[ling.,s of claims to ^rr^z^min^ral interesmunder
division (C) of this section.

A stagnant twenty (20) year look backposiod wmnxTd have isa neeci for ^prmsion

cWkng for indefinite preservation.QfanineraI fiiterest through successiste fiiings of

...#inu claims. Aased upon the same, ttus Court finds the 1989 I3ocmate;t Knerat

Ac;^ to provide for a.`rolling look back period." Naving sr ftrursd, theBatmas we

rsquired to identify an additional savings event 4ft tTisr tecrdingof their Affidavit to

Presrm Interest on 5eptember 14,1981 W before Septomber I4, 200 1.
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TUFB.^^k:^ ^^^

FMOceS .Baftsn held a onc-balf 0/2) iziWrot i n the oRan..d gas in the parcel in

quesfim when sle diet1 in 198 1. -Her 4vill wa,s filed for record in County Court ofDakm

00culty, Nebraft on October 21, 1}81, 5uisegtteett[y her will was filed for record with

tleBdmatzt CctMAy Prvbate Court an A!^y 15,1989: A certification from the Nebrah

court was appencled #ts the Batman Witl prior to vvhe,n it was filed with the Belmont

County Probatet~otret, fihe will pOvidtcl for ttso trgafecofFmbm Batrrtan's interest in

the parcel !emin to her son, the DefendoW bl'ile Batinan. The Butrban Will was recorded

with the Betmoriit County Recorder trn April 10, 1989, some niueteen (I9) days after the

1989 ODMA went into eft'ect A Ortificate of Transferwas hot mmded in the office of

the Belmont County Recorder.

It is the position of the Defaclazo that the Baftt*nVf11 is a ttle ttansaction aAd

aCts as a savings event pursuant to the 1993 ODMA. Ohio Rev. Code 5301.47 (F) defines

a title transaction asfnllows,

(F) "Title xransaction" tmeans mry tap.soo,iian affectbss ti:tik to any imerest in land,
including title by will or desc.en!t, title by tax deed, or by t:rutstec's, assignee's,
#uardia:n's, executor's, aclministrator's, or sherniffs deed, or decree of any court,
as well as wntmty deed, quit cWm deed; or nuxrWp.

The f,A;ilzre to Me tlae Car 'hfioste of'£rmfer does not nepte tbe t'etle ft=KWon

established by tfo: filing of the Batmari vfll with the BebnW t.rouuty R.ecorder. The

def'initio;o of title trawAation prc►wdes for "any transactian affecting title to Any inko'em in

1aW ine3z^ling by ^.*ill tr dawmt.„ "See ORC 3341.47 {T). A number of other methods of
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tzmfxem listed "., .tax cieed, ar tty Uufte's, alWgnee's, guardiarts, exectitt:r's,

^dmi»astratur's, ar sherifl^s dimd... '' 'K Certificates of Trattsfet axe not listed in ihe

definitiou of title ttaasaetion,

.In f.lltio l.^Torthern nuiv. v. Ramga (July 12,1"0), V i7istt, kpp.Nu. 2-8^-2, l990

Ohio App t.1~XIS 2946 at *4, ft Cowt ofAppsalsU14 that "Wes to real estate ^era3ly

IaSSes by testate successit►n at tho tnne of deatls[:]" Irt the dissenting opinion of^

Judge VJhit.esitie disoumed the application of acertificate of twfer in rcprd to a

trmfer of real estitte, #srotgb the Probate Court,

'1lecertifccate of transfer is provided by RC. 2113,6 1(A) and is issned by t6e
probate court, not as a document transferring the reai estate but as a
certification that the real estate has been transferred either by devise tzrater a
will or by statutory intestate succession. R.C. 2113.62 provides that such
certificate of transfer may be recorded by the county recorder. The issuance of
such certificate oftransfer, howeuer, is not a prerequisite to the transfez' of title
to the property, nor to the marketability or a}ienability of title to such real
property. R.C. 2113.61 commences with the words, "[w]hen real estate passes
* * * under a witl* * * ["I clearly connoting that the transfer itself was effected'by
admission of the wiil to probate and that the certificate is merely a
mennt?rialization.:of och transfer which has previously occurreti. ld at * 11-12.

The &cond District Gaurt of Appeals aWed the following rega:rdiog the

Appli+eIttian ttf eertificates crf t.ransfer.

tJpvtt proper appiicatian, a probate cauut must issue a certificate of tranfer for
xword in the county in whicb real estate is situated, which must recite the name.,s
of tievisees and the interest in the parcel of real estate inherited by each,
It.C 2113.61. Though the certificate of transfer is not a cnnvcya.nce, it timo.
constitute amemorialization by probate. court of what occurred with reaped.
to a reW esMe title uponi ihe degh a the decedent.

Plattrr.9te o^,,l^y (htly 24,1992), 7ti Dist. App. No.91-CA-105,1992

Cbia App. Z,EMS 3953; at *3,
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In aCCocdSWO vvith RWO a0ftkMaLsugra„ the certificate oftramfer is not the

codveyancc document but rnther the iwl`II itself is the veitioln by yv}tieli the itthmited

1M1CTtY is transfined Wherefore, this Court finds 6e BatimanWill, recorded on Apli1

10,19$9, tct be a titi, ftw=ction and savings.event gomumft to the 29S9ODMA and in

'aecorclance with the spirit a:l'#he IAtiiwhich esscntialIytdb #'or one to "`icse if or lose it "

'I'HE BAT1K1^^11T i,^k^^

V►►hen applying the "rolling look back " 'P^^, ^ order l•or ft Batanaus to avoid

:. erit tiftheir rninera1 intenests paMuM t ► the 1993 C?I)Ii+iA, iley musst be alyle to

Tckon S aa<^.►iugs 'event prior ioApri19, 2009. Th o Defendant:Batm a W:enterediiato a

!ew with Iefendam Rcs.w EneW. 'Fhe same was M60*d With the Belmont County

Itecuttteir on IDecember 3; 20U8: The C1hio Supreme Court do *Jd t1at an oil wd go

t"310 ig "inore titan a mre limse," itconxeys "a^ vest4dwugtt llmiteti, eatate in the

hmds ^ur the purposm aiagocf in iEk leaw:- 'sv io i Co. (lt, 57 Qhio St:

118„ 13U.

Ap o^7 and ps lease is. a'"title trsnsat<tian" riftuant to Ohio Rev. Code 5301.41

'171le ttanmctii^n must tnere(y `affce#' the ittWot Clearly, auoil atid s" lease is ail

in:sirument whinb affects an ir,eterta ^i st^ ^1a $ggder v 1^nr^n Gc^lu^biaria

Co. C.P. Case No. 2012-t"Y387, at 4,

ne Battn,an oi1 aw gss Iense recorded c^t,lJecember 3, 2t}QS futfitis the

requiretneuts of tho 1989 ODUA.
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^^^ ^ 0 U, A "^^̂ASf '^- D S, ^:

Tte Plaintiffs' Motion For Summary Jttt3gmeirt relates to the validity of the

Batt^ lerse. The l7efendont Bquity oil & Cas Punds, Ine. has nD interest in the $attM

Iease. 'I'tiere€ore, the Plaintiffi are fi)rccioW from vbtairting j udgment against Defendwt

Fquitjrin reWon to the same.

Ator }saving conOted;:Plai"Wayne K. Lippetman et gf,'s Motion Far

Swnmary Judgment and Defendans Rewrve Energy Exploration Company and Equity

Oil & Cras Funds, izic's Wtioni For ftwnaty 3`udg^^.AW aPEer constroing the evidenea

most strongly in favor of ttie nonmovh* *ties anti. havrog determinsd that there is no

genuine issue as to any xnateriul fact and that r ble minds.can come to but one

Oonclusion and further that there is no jiist rewssn for deiay, this:Court mAes the

following rtiling.

This Court finds that Reserve Energy Exploration Corapany,anid Equity Oil & Ca

Pmds, l:nc. are entitled to judgment }n^,sin..'I'lds Court gxnnts tle'Motionfor SUMMOy

Judgment ofIteserve Energy and Ekoty Oil ond Qrs.This Cour.t.ctenies the Motion For

auttMAryJudgment ofPlaintitfs Wayne K. Lipp=um ei sL Plaintiffs' Camplaintis

bereby dismimd with pviudice: Costs shall be aswssed to the Flsiptiffs herein: This is a
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fiiW able . .TT'IS SO ORDERED.

EN D E £EERK3ERVED COPIES 9IPt ia°
ALt. TNE AAR'TtES qft
THEIB AMRNEYS ,

WMUN U-IRU {3} DAYS t}f E
JOURNAL, T'.^ C'LERK SHALL
DATE OF ENTRY UPf3N ALL P4
,APP'EAF{. SERVICE SkM,T, BE I
RULB 5 (B) AND ^ ^ ^ BE NO
RULE 58.

^ T''IIS ,^d:TI3^r1'^P^"t
: 0 I ^C^ {^^
^I€:}^° IN l^^k- ^1I1T

4k^ A I^iAT ^dER
iN':;[ fSE APPLARANCB DOCKE. P . CFM
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Z'd 13 HOV -5 ^^;'i ;1: 0 1
IN THE COURT OF COMMON PLEAS

FOIt CARROLL COUNTY CAr
l,lL L

mw^^r'.,^^:^?^^3;

RONAI-;D:EDWARD DAHLGREN, et al. )
Case No. 13CVH27445

) Judge Richard M. Markus
^ . ) (Serving By Assignment)

)
BROWN FARM PTZOPERTTES, L.L.C. et a.[< ) FIN.AL OPINION AND

JUDGMENT
Pefendants )

FACTUAL AND PROCEDURAL HISTORY

On February 11, 2013, eight plaintiffs filed this case to quiet title for oil and gas rights

they inherited from their mother or grandmother. Three defendant landowners contend that

Ohio's Dormant Mineral Act deemed that the family abandoned those rights which then merged

into the landowners' surface titles. The foYiutr.h defendant is a developer that holds the plaintiffs'

ieases for those oil and gas rights. Each defendant filed an Answer with a Crosselaim or a

'Counterclaim. The defendant developer supported the plaintiffs' claims.

Ohio adopted itsDormant Mineral Act as part of its Marketable Title Act on March 22,

1989, and added significant procedural provisions by an a.mendn-ient on June 30, 2006. The

.parties agree that either the 1989 version or the 2006 version of Ohio's Dormant Minerals Act

governs their dispute. No one asserted or sought to enforce an abandonment claim while the

1989 version was in effect. This Court concludes that the 2006 version controls and denies the

landowners' abandorment claim, so the plaintiffs retain those rights.:

1.
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On August 5, 2013, all parties jointly filed "Stipulations ofFact" which provide:

Certain parties have recently amended their pleadings so that the only claims
remaining in this action by any party sound in declaratory relief or quiet title and
involve the issue of whether the Defendants have ownership of the oil and gas
tninerals underlying their respective properties. The parties agree and stipulate to
the following facts and re€'luest that the issue of the ownership of the subject
ria"r.uerals be finally decided by the Court based npon the stipulated facts without
the need of any trial_

'MWe factual stipulations provide the basis for tiiis Court's decision..

On September 16, 1949, Carl E. Dablgren and Leora Perry Dalilgren (husband and

wife) conveyed 225.59 acres in Carroll Courity to William Lewis Dunlap, with a deed that

provided:

Excepting and rescrvi.ng to Leora Perry Dahlgren all the oil and gas underlying
said premises together with rights of way for pipe lines and ingress and egress to
any dril.li.ng operations thereon and.for the removal ofsaid, minerals from said
property.

By that deed, the Dahlgrens severed the subsurface ti:tle for oil and gas from the surface title for,

that property. See Grll v. F'letcher (1906), 74 Ohio St. 295, paragraphs 1-3 of the syllabus.

Leora Dahlgren did not convey her retained mineral rights to anyone before her deatlt on

March 13, 1977. Her will a:rad resulting probate court orders vested her mineral rights in her.:

three children. They are the lawful successors to Leora Dahlgren's reserved rights, pursuant to

'probate court Certificates of Transfer which her daughter toistakerely filed with the CarroIl

County Probate Court rather than the Carrol l County Recorder's Office. The Carroll County

Probate Court issued a Ceztificate of Transfer for those oil and gas rights to those children on;

May 3, 1978.

Those reserved ri,ght.s wqre not the subject of atny title transaction that.anyone recorded in

2 Z3`fi ^^F ^
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the Carroll Caunty Recorder's Office bepween March 22, 1969 (twenty years before the effective

date for the 1989 version of the Dormant Minerals Act) and September 17, 2009 (the date wheiz,

one of the plaintiffs first recorded an oil and gas lease to a developer).

There was no drilling at, production from, or storage of oil or gas on that properf.y or any

property pooled with it before July 5, 2012. The severed oil and gas title was not separated from.

the surface title on tax lists for the Carroll County Auditor or the Carroll County Treasurer. No

one filed a claim in the Carroll County Recorder's Office for oil or gas ownership on the relevant

properties before one of the plaintiffs filed that claim onApri112, 2012.

The three defendant lanslowner-s:are the lawful successors to William Dunlap's rights for

i.

the relevant properties, pursuant to dixl'y recorded chains of title. In each of their chains of titte

$e deeds are expressly subject to the oil and gas reservation set fortli in the deed recorded at

Voluupe 121, Page 300, wIuch is the 1949 Dahlgren deed.

Two of the three landowner defendauts first acquired their interests in the relevatn.t

prpper,ies after the 2006 amendment to Ohio's Dormant Mineral Act, so they did not and could

not have asserted any abandonment claim before that amendment. The remaiziing landowner

defendant acquired his interest in relevant property by deeds in 1999 and 2002.

Noi'ae of the defendant lartdowners nor any of their respective predecessors in interests

ever asserted any abandowment for the relevant mineral rights in any court proceedin.g beforew

these lan.downcr def^ndants filed their pleadings in this case.

In 2009, each of the plaintiffs leased their oil and gas interests for the relevant properCies

to a d.eveloper who recorded those leases in the Carroll County Recorder's Office in 2009 or

2010, and who later assigned those leases to the defendant developar:

3
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In IVlarch of 2012, one of the defendant landowners sent the plaintiffs and the leaseholder

developer a "Notice of Owner's Intent to Declare the Abandonnnent of Mineral Interest (Ohio

Revised Code 5301.56)" for part of the relevant properties. There is no evidence that before

ther.t any of the defendant landovsrners or any of their predecessors in interest ever asserted to any

of the plaintiffs ox to any public officiai that any owner of those mineral.,interests had abandoned

them.

Within 60 dsys after-the landowners sent them a"Notice of Owncr's Intent to I7eclare the

Abandonment of Mineral Iztterest," five of the eight plaintiffs filed claims for tbeix relevant

rnineral interests in the Carroll County Recorders' Offtce

On September 3, 2013, the plaintiffs filed their Brief in Support of Request for Judgmetit.

Clit tictober 18, 2013, the three defendant landowners filed their Motion for Judgment and

SupportingBrief, and the defendant developer filed its Responsive Brief in Support of PIaintifrs'

Request for Judgment. On November 1, 2013, the plaintiffs filed their Responsive Brief> The

caseis norv ri-Pe fur this Court's decision.

TIE IINDERLY1Nti MA12 K1 TABLE TTIZE ACT

In 1961 Ohio joined a widespread title reform movement when it enacted its MariCetable

Title Act as R.C. 5301.47-5301.55; In the Prefatory Note for a later proposed Unifornz

Marketable Title Act, the National Conference of Commissioners on Uniform State Laws

explained the general purpose for those laws:

The basic idea of the Marketable Title Act is to codify the venerable New England
tradition of conducting title searches back not to the original creation: of title, but
for a reasonable period only. The Model Act is designed to assure a title searcher
who has found a chain of title starting with a document at least 30 years old that
he need search no further back in the record. Provisions for rerecording and for
protec-tion of persons using or occupying land are designed to prevent the
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possibility of fraudd,lent use of the marketable record title rules to oust true
owners of laroperty.

The most controversial issue with respect to marketable title legislation is whether
or not an exception should be made for mineral rights. This [IJniform] Act
follows the Model Act in making no such exception. Any major exception largely
defeats the purpose of marketable title legislation, by forcing the title examiner to
search back for an indefinite period for claims falling under the exception.

As originaZly enacted, Ohio's Marketable Title Act governed all interests in land

including severed mineral i.nterests. It relies on a chain of title with a "root" record no more than,

40 years old. It included R.C. 5301.47 ("De#iuri.tions"), 5301.48 ("Unbrokenchain ofrecorde<d

title"), 5301.49 ("Record marketable title; exceptions"); 5301.50 ("Prior interests"), 5301.5t

("Rreservation of interest"); 5301.52 ("Contents of notice"); 5301.53 ("Certa:in rights not

barred"); 5301.54 ("Effect of changes in law"), 5301.55 ("Liberal construction"), and R.C.

5301.56 ("Three year extension"). Between 1963 and:1989, the legislature adopted various

amendments to those sections, which are not relevant here.

Effective March 22, 1989, the legislature repealed ancl rewrote R.C. 5301.56 to create

Ohio's Dormant Minerals Act. Effective June 30,2006, the legislature amended R.C. 530I.56

by adding procedures for a surface landowner to claim that a mineral rights holder has abandoned

those rights andfor the rninerat rights holder to cballenge that claim.

In their context, it is clear that the legi:slature has always intended thatthe Marketable.

Title Act (R.C. 4301.47-5301.55) and the I?ormnti# Ivlinerals Act (R.C. 5301.56) are integr'ated,

title laws which should be read together wheneverthey were in effect.

Thu's, R.C. 5301.47 provides definitions that apply to R.C. 5301.47 to 530I.56 clusive;

and R.C. 5301.54 restricts the effect of aIl those sections on other statutoiy provisions. More

5
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significantly, R.C. 5301.55 directs:

Sections 5301.47 to 5301.56, inclusive, ofthe Revised Code, shall beliberally
construed to effect the legislative purpose of simplifying and facilitating land title
transactions by allowing persons to rely on a record chain of title as described in
Section 5301.48 of the Revised Code, subject only to such limitations as appear in
,section 5301.49 of the Revised Code.

The purpose of the Marketable Title Act is to, ,simplify and facilitate land title transactions by

allowing persons to rely oid a record chain of title." Collins v. Moran, 2004-Ohio-13$1 (7h Dist.),

T20, quoting Semachko v. Hopko (1973), 35 Ohio App.2d 205; see also Pinkney v. southtivick

Investxnents, L:L.C., 2005-Ohio-4167 (8th Dist.) at 131.

Both the Marketable Title Act and its Dorrnant Miucrals Act cpmponen:t support reliance

on public documents rather than private communications for title transfers. For some purposes,,:

the Marketable title Act permits reliance on public documents outside the county recorder's

office.

R.C. 53011.47 defines reliabJ.e public records that documeiit title interestsond ttans*m.

As used in sections 5301.47 to 5301.56, inclusive of the Revised Code:

(B) "Records" includes probate aod other official public records, as well as records
in the office of the recorder of the county in which all or part of the land is situate:

(C) "Recording," when applied to the official public records of the probate or othet,
court, includes filing.

(F) "Title trarasaction" means any transaction affecting title to any interest in land,
including title by ^vi]I or descent, title by tax deed, or by firustee's, assignee's,
guardian's, executor's, administrator's, or sheriffs deed, or decree of any court} as
well as warranty deett, quit clairn, deed, or mortgage.:

6
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R,C. 5301.48 dofnes the holder of arr "unbroken chain of title" for an interest in real

;property and therefore a"xnarketable title" for that interest to include (a) a person for whom those

public records show an unbroken chain of title for thatinterest which extends back for at least

forty years; or (b) a person for whom those public records show an unbroken chain ofti3:le for an

ittterest that a document created within the preceding forty years. lf the documents in that chain

of title specifically identify a recorded document that created an interest in that property, the act,

preserves that interest. R.C. 5301.49(A). All interests created before an unbroken chain of title

that extends back at least forty years which are not otherwise preserved by the act are "n.ull and

void" [R.C. 5301..501 and "extinguished" [R.C. 5301.49(D)j.

Subject to specified exceptions, the holder of an interest with an unbroken chain of title

for at least forty years need not demonstrate (a) the creation of that interest more than forty years

earlier, or (b) the termination of any purported limitation on that interest niore tfaan forty years

earlier. The forty years are measured back from "the time the marketability is being determitin&'

[R.C. 5301.47(E) and R.C. 5301.51(B)J; or "is to be determineti" [R_C. 5301.481

R.C. 5301.51 and 5301.52 permit the holder to preserve an otherwise unprotected interest

by recording a prescribed notice. Before the 2006 amendment that created the Dormant Minerals

Act, the legislature repeatedly revised R.C..5301.56 to provide aciditio?ral three year grace pesiods.

during which the prescribed notice could preserve that interest, which it ultiniately extended to

December 31, 1976 jmore than 15 years after the act's effective date).

TWO VERSIONS OF THE DORMANT MINERALS ACT

Eollowing the adoption of Marketable Title Acts, many states added special, z° ►d.es for the

termination of rnineral rights, including temponLry lease interests and permanent fee simple

7

^ . . . . . - -..p.

APPENDIX PAGE 243



ownership. Here a,gain, the Natiotxal Coaerence of Cammissi.anc;rs 04 IFniform State Laws

explains that history in the Prefatory hlote for its Uniform Dormant Interests Act, which the

Conference approved in 1986 and the A.B.A. approved on February 16, 1987:

Transactions involving mineral interests may ta.ke several different fortns. A Iease
permits the lessee to enter the land and remove minerals for a specified period of
time; .,.. A fee title or other interests in minerals may be created by severance.

A severance of mineral interests occurs where all or a portion of minerai interests
are owned apart from the ownership of the surface. A severance may occur in one
of two ways. First, a surface ovvner who also owns a mineral interest may reserve
;aII or a portion of the mineral interest upon trausfer of the surfaee. In the deed
conveying the surface of the land to the buyer, the seller reserves a mineral
interest in sonie or all of the minerals beneath the surface. .,.

Second, a person who owns both the surface of the land and a mineral interest
may convey a11 or a portion of the znineral interest to another person. ...
Severed mineral interests may be owned in the same manner as the surface of the
land, that is, in fee simple.

Dormant mineral interests in general, and severed mineral interests in particular,
maypresen.t difficulties if the owner of the interest is missing or unknown. Under
the common law, a fee sim.ple interest in land cannot be extinguished or
abandoned by nonuse, and it is not necessary to rerecord or to maintain current
property records in order to pzeserve an ownership interest in minerals. Thus, it is
possible that the only document appearing in the public record may be the

doeurnent initially creating the mineral interest. Subsequent mineral owners, such.
as the heirs of the original mineral owner, may be unconcern.edabout ati
apparentlyvalueless maneral interest and may not even be aware of%t; hence their
interests may not appear of record. If n-i:ineral owners are missing or unknown, it
may create problems for anyone interested in exploring or nzin.ing, because it may
be difficult or impossible to obtain rights to develop the minerals. An exploration
or mining company may be liable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also
concerned with#he ownership of the mi,nerals beneath their property. A. mi.neral.
interest includes the right of reasonable entry on the surface for purposes of
mineral extra;ction; this can effectively preclude development of the surface and
eozrstitutes a sigaificant imp.airment of marketability.

An extensive body of legal,literatttre denrronstrates;thexieed for an effeetive mearas

8
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of clearing land titles of dornaantmineral interests. Public policy favors subjecting
dormant mineral interests to termination, and legislative iutervention in the
continuing contlict between mineral and surface interests may be necessary in
some jurisdictions. More than one-fourth of the states have now enacted special
statutes to enable termination of dormant mineral interests, and some of the nearly
two dozen states that now have marketable title act.s apply the acts to mineral
interests.

* * * ^

Nonu.se. A numbet' of statutes have made nonuse of a mineral interest for a terTn of
years, e.g., 20 years, the basis for termanation of the acnineral interest. Such a
statute in effect makes nonuse for the prescribed period conclusive evidence of
intent to abandon. The nonuse sch.eme ha.s advantages and disadvantages. Its
major attraction is that it enables extinguishment of dormant interests solely on
the basis of nonuse; proof of intent to abandon is unnecessary. Its major
drawbacks are that it requires resort to facts outside the record and it requires a
judicial proceeding to determine ttie fact of nonuse. It also precludes Zong-term
holding of mineral rights for such purposes as future development, future price
increases that will make development feasible, or assurance by a conservation
organization or subdivider that the mineral rights -tvill not be exploited.

The nonUse concept should be incorporated in any dormant mineral statute. ....

Recording. Another approach found in several jurisdictions, as well as in USLTA
[Uniform Simplification of Land Transaetions Actj, is based on passage of time
without recording. Under this approach a mineral interest is extinguished a certain
period of time after it is recorded, for example 30 years, unless dtai.ng that period
a notice of intent to preserve the interest is recorded. T}:ie virtues of this model are
that it enables clearing of title on the basis of facts in the record and without resort
to judicial action, and it keeps the record mineral ownership current. Its 7najor
disadvantages are that itpermits an inactive owner to preserve the mineral rights
on a purely speculative basis and to hold out for nuisance money indefinitely, and
it creates the possibility that actively producing mineral rights Adll be lost through
inadvertent failure to record a not.ice of intent to preserve the mineral rights. The
xecording concept is useful, however, and should be a key element in any dormant
mineral legislation.

Constitutionali"ty. Constittitional issues have been raised concerning retroactive
application of a dormant mineral statute to existing mineral interests. The leading
case, Texaco u Short, 454 U.S. 516 (1982), held the Indiana dormant mineral
statute constitutional by a narrow 5-4 margin.. The Indiana statute provides that a

9
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mzneral ;righ.t lapses if it is not used fora period of 20 years and no regervation of
rights is recorded during that time. No prior notice to the mineral owner is
required. The statute includes a two-year grace period after enactment
during which notices of preservation of the mineral interest may berecorderl;

A combination nonuse/recording scheme thus satisfies federal due process
requirements. Whether such a scheme would satisfy the due process requirements
of the various states is not elear. Comparable dormant inineral legislation has been
voided by several state courts for failure to satisfy state due process requirements.
Uni.form legisiation, if it is to succeed in all states where it is enacted, will need to
be clearly constitutional under various state standards. This means that some sork
of prior notice to the mineral owner is most likelynecessaary.

For Ohio, both the 1989 version and the 2006 version of the Dorrnant Minerals Act cr^,o

statutory conditions when the owner of subsurface minerals rights is "deemed" to have

abandoned those rights. Both versions designate those conditions by excluding circumsrances

vcThen the owner is not deemed to have abandoned tliem. In the 1989 v0sior^ R.C. 530I.56(B)(11

Oesignated conditions that denieci, or disqualified a statutoty claitrr tliat a ininera,l riglits owmer

abandoned those rights:

(B)(1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned and vested
in the owner of the surface, if none of the followin.g applies:

(a) The mineral interest is in coal, or in mining or other rights pertine.nt to or
exercisable in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code. However, if a mineral interest includes both
coal and other minerals that are not coal, the mineral interests that are not in coal
nia,y be deertred abandoned and vest in the owner of the surface of the lauds
subject to the interest;.

(b) The mineral interest is held by the United States, this state, or any political
subdivision, body ;politic, or agency of the United States or this state, as described
in division (G) of section 530 1.53 of the Revised Code.

(c) Within the preceding twenty years, one or more of the following has occuzred:;

(i) The mineral interest has been the subject of a title transaction that has beea
filed or recorded in the office of the county recorder of the county in which

10
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the lands a;re iocated.

(ii) There has been aetual productiori or withdrawal of minerals by the b.older
from the lands, from lands covered by a lease to which the min.eral interest is
subject, from a mine a portion of which is located beneatktthe lands, or, in the
case of oil or gas, from lands pooled, unitized, or included in unit operations,
under sections 1509.26 to 1509.28 of the Revised Code, in which the mineral
interest is participating, provided that the instrument or order creatingor
providing for the pooling or imitizat.ion of oil or gas interests has been filed or
recorded in the office of the county recorder of the county in which the lands
that are subject to the pooling or unitization are located.

(iii) The mineral interest, has been used in underground gas storage operations
by the holder.

(iv) A drilling or mzn:izig permit hos been issued to the holder, provided that
an affidavit that states the name of the pennit holder, the permit number, the
type of permit, and a legal description of the lands affected by the pertnithas
been filed or recorded, in accordance vsri,th section 5301.252 oftb.e Revised
Code, in the office of the county recorder of the county in whichthe lands are
located.

(v) Aclaim to preserve the miineral interest has been filed in accordance whh
division (C) of this section.

(vi) In the case of a separated mineral interest, a separately listed tax parcel
number has been created for the mineral interest in the county auditor's tax
list and the county treasnrer's duplicate tax list in the county in which the
`lands are located.

The 1989 version provided a three year grace period after its effective date for any of the

disqualifying conditions (including the filing of a mineral rights claim) to preclude abandorunetiit.

1k.C. 5301.56(BXZ).

The 2006 version designates the same conditions that deny or disqualify a statutory claim

fha:t.the owner,.of subsurface mineral rightS.abandoned those rights. The critical difference

between the 19$9 version and the 2006 amended version of the Dormant Niinerals Act is the

pesence in the 2006 versipp an.d the absence i.n the 1989 version of any express lnrrovision for its
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unplemelitation;. h ?.,r U c ^^ ,

. ^ W

For the 2006 version, the Act provides pincedures fot n surface owner to regain severed

subsurface r.nineral rights in the absence of those specified circumstances. To terminate any

siib'surf,ace rights the surface owner must notify each subsurface holder that he or she intends to

dt:claft that interest abandoned [R.C. 5301.56 (E)(1)] and within thitry days thereafter must fil:.e

an a.ffidavit of abandonment witb the applicable county recorder [R.C. 5301.56 (E)(2)]. The

notice mustidentify the allegedly abandoned subsurface rights and assert the statutorily defined

inactivity [R.C. 5301.56 (F)]. The affidavit of abanclonment must con£m the notice and alIege;

thestatutorily defined abandonment [R.C. 5301.56 (G)]:

The 2006 versio.n provides procedures for the subsurface owner to oppose the striface

owner's notice by filing within sixty daysthereafter a claim to preserve those rights [R.C.

5301.56 (H)(i)(a)] or an affidavit that disputes the statutorily defined abandonment. [R.C.

5,30I .56 (H)(1)(b)] If the subsurface holder fails to file either of those documents within that

tiine, the rec,c>rder shall memorialize those events and thereby vest thesnrfare owner with that

subsurface holder's:rights. [R.C. 5301.56 (H)(2)]

By contrast, the 1989 version of Ohio Dormant Mineral Act did not inelude.any prov"zsion

for the siuface owner to notify the holder of any subsurface znineral rights about an aban.donmezit -

claim before or Aerthe alleged abandorunent, ar to file anything with the country recorder or

anywhere else. It provided no procedure for the holder of subsurface rights to contest their

alleged abandonment, anrl no procedure for anyone to record the abandonment anywhere.

The 2006 version for R.C. 5301.56(B)(3) permits the surface owner to send the holder of

any subsurface mineral rights an abandonment notice whenever tton.e ofthe st,attitcrrily definetl

12
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disqualifying events occorred withintwetity years precedingthat notice. TIie.1989 version of

R.C. 5301.56(B)(1)(c) provided for its application unless: "Within the preceding twenty years

one or more of the following has occurred," withotd specifying the event from which it mea.sures:

the preceding twenty years. In lieu of the 1989 version's three year grace period after the

^--^
statute's effective date for the mineral rights holder to establish ^^ny of the disqualifying events

(including a filed claim), the 2006 version permits the mineral rights holder to fzle that ciaiffii

within 60 days after the surface owner notifies him of the claimed abandonment.

Nothing in either the 1989 version or the 2006 version denies that the Marketable Title

Act (R.C. 5301.47-5301.55) remains applicable to mineral rights, at least to the extent that idie

Dormant Minerals Act does not expressly provide differently.

In this case, the surface landowners assen (a) that the 1989 version established the

claiuned abandonment automatically when none of the disqualifying events occnrred within

twenty years preceding its effective date or the three year grace period; and (b) that the

abandonment was complete before the 2006 aniendment required different procedures ta'assert

or..Gon.firtn it.

By contrast, the holders ofthe reserved mineral rights and the developer who holds their

leases contend (a) that the 2006 version controls the abandonment procedures here because the

I.apdownets first asserted any abandonment after 2006, (b) that the landowners bave not complied

witli the procedures required by the 2006 axnenclment because they never filed the required

abandonment affidavit which permitted them to contest that claim, and (c) that the 2006 version

precludes abandomnent because disqualifying events occurred after 2006::

Counsel haveiiot cited any appellate decision that decides wheth.er or whento applytbe

0

J
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1989 version of R.C. 5301.56 for axt aW.ndonment claim filed after the 2006 amendment. ^t

see,Dvdd v Croskey, 7^' Iaist. No. 12HA6, 2013-Ohio-4257 (Sept. 23, 2013)(applying the 2006

version to events that arose before its enactmeritwithout discussion of that choice). This cotu-t

has found none.

After carefuI consideration, i'his Court agrees with the holders of the substtrface mineral

rights. Without any contrary statutory language,.this Court concludes that the 1989 version

.i.napliedly required im.plementation before it finally settled the parties' rights, at leastby a

recorded abandonment claim that permitted the adverse party to challenge its validity; if not by

an appropriate cobrt proceeding to confum that abandonment. Circumstances that support a

claiined right do not by themselves provide a completed remedy. Absent any implementation qr

enforcement of claimed abandonment rights before the 2006 amendment, the landowner

defendants must comply with the procedures which the 2006 amendaaent requires.

First, the surface owners' interpretation of the 1989 version conflicts with "the legislative

puipose of simplifying and facilitating land title transactions by allowing persons to rely on a

record chain of title as described in Section 5301.48 of the Revised Code." R.C. 5301.55. The

county recvrder's records would not reveal some disqualifying conditions that prevent statutory

abandonment. See R.C. 5301.56(I3)(3) (c)("The mineral interest has been used in underground

gas storage operations by the holder"); 5301.56(B)(3)(f)("In the case of a separated mineral,

interest, a separately listed tax parcel ntxtmber has been created for the mizaeral interest in the

county auditor`s tax list and the county #reasurer's duplicate tax list in the county in which the

lands are located"). A title examiner might vmll find the recorded .Dahlgren deed ;vith its:

reservatio,n of m-ine"l r%gb.ts, witb,out any record that shows whethez the Dahlgrens 01: thdir

14
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dewen.cients preserved or abandoned those rights.

Second, interested parties could dispute compliartce with disqualifying conditions,

without filing anything in the recorder's office. Hence, reliance on the recorder's records to

establish or avoid abandonment requutes at least a recorded document if not judicial

confimation:.

Third, "[f1orfeitures are not favored by the law. The law requires that we favor individtktil:

property rights when interpreting forfeiture statutes." Ohio Dept. ofLiguor Control v, Sons of

Italy Lodge 0917 (1992), 65 Ohio St.3d 532, 534, quoted at Sogg v. Zurz, 2009-Ohio-1526, 121

Ohio St.3d 449, 19; see also State v. Lilliock (1982), 70 Ohio St.2d 23, 25; Dodd v. Croskey,

,stepra; at ¶35.

Fourth, the l)ormantMineral.s Act employs considerably less conclusive language t]=.,

the Marlcetabie Title Act to terminate title interests. The Marketable Title Act establishes t'tiat Ae

unprotected rights are "null and void" or "extinguished," while the Dormant Mita.erals Act

provides that they are "deemed abandoned." Compare R.C. 5301.50 and R.C. 5301.49(D) with

R.C.'5301.56(B)(1). The less conclusive language in the Dormant Minerals Act strongly

suggests that it provides standards but does not resolve the issue. Compare Blatt v. Hamilton

=CountyBd. of Re.vision, 2009-Ohio-5260,123 Ohio St.3d ,122; In Re Washington, 2004-Ohio-

69$1, 1e Dist. No. 04AP429, T23:

Fifth, the landowners' interpretation of tla^se provisions creates. the anomaly that minm-41.

rights are deemed abandoned when the owner has a statutorily preserved record marketable title.

In this case, for example, the plaintiffs have a record marketable record title from the probate

court's Certificate of Transfer less than forty years earlier, pursuant to R.C. 5301.47(A) and R.C:.

1:5

e,r^.
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5301.48; which the defendattt Iaudow-ners' own deeds have preserved pursuant to R.C. 5301.49

and R.C. 5301.51. See See Toth v. Berks Title Ins. Co. (1983),6 Ohi.q St.3d 338, syllabus;

Heifner v. Bradford (1983), 4 Ohio St. 3d 49, syllabus. °

Sixth, this Court doubts that statutory abandonniicht;is constitutionally enforceable '

without giving the adveise party an opportunity to dispta:te &e rciexant.claims. In Texaco v. Short

(1982), 54 U.S. 516, the federal Supreme Court ruled that Indiana's Dormant Minerals Act

satisfied federal constitutional protections when a mineral owner lost his rights in specified

circumstances without giving that owner advance notice. But the same opinion stated at 533-34:

The question then presented is whether, given that knowledge, appellants had a
constitutional right to be advised - presumably by the surface owner -- that thear
20-year period of nonuse was about to expire:

In answering this question, it is essential to recognize the differetice between the
self-executing feature of the statute and a subsequent judicial determination that a
particu.lar lapse did, in fact, occur. As noted by appellants, no specific notice need
be given of an 1ffipe11d]nQ IaUSe.. . . . It is llndivli7retd t}tat hp-Pnra i7irln-+ -,1,7

interest has reverted to the surface owner, the full procedural protections of the
r^„d u,.,,,,e.,.. ^,..__.... ---^--^• _ _ . . , . _ _ _

emphasis added)

Without advance notice and an opportunity to be heard, statutory abandonment may

violate Art. 7, Sec. 19 of the Ohio Constitution ("1'rivate property shaZl ever be held inviolate'^,

even if it does not violate federal constitutional provisions. However, we need not deterrnine,

whether statutory abandonment without prior notice satisfies that provision ofttle Ohio

Constitution where other consioerations reach the same resultuithout addressing that concern,,.

In any event; Due Process requirements in both the federal and state constitutions

unquestionably xxaandate notice and an opportunity to respond before a dispute about those rights

16
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1,

Due Process Clause -- inclucling notice rea.sonably calculated to reacb all
interested parties and apriar opnorttznity to be, eard -- must be provided.
(underlining emphasis added)

Without advance notice and an opporCUnity to lie heard, statutory abandonment may

violate Art. I, Se,c. 19 of the Ohio Constitution ("Private property shall ever be held inviolate"),

even if it does not violate federal constitutional provisions. However, we need not determine

whether statutory abandonment without prior notice satisfies that provision of the Oluo

Constitution where other considerations reach the same result withoutaddressing that concern.

hi any event, Due Process requiremeiits in both the federal and state constitutions

unquestionably mandate notice and an opporhuiity to respond before a dispute about those rights

can be resolved. Courts should construe statutes in. the manner that best confirms their

constitutionality. Mahoning Education Association of Developmental Disabilities v;State

Employment Relations Board, 2013-Ohio-4654, ¶19; State v. Carnes, 2007-Ohio-604, ¶(7`'

Dist)

P'orthe purposes ofthis decision, the court accepts the defendant landowners' argument

that the 1989 version of Ohio's Dormant Mineral Act deemed the plaintiffs' mineral rights

abandoned if none of tlie disqualifying conditions existed within twenty years before March 2^,,

1989 tthe act's effective date) or before March 22, 1992 (the statutory grace period). See Riddel

v. Layman, 5th Dist. No. 94CA114 (July 10, 1995). However, at most the absence of those

cond.itioils created an inchoate right; it could not and did not transfer oyc--nership withou.t judicial

confirma;ti:on or, at lea,sl an opporttmity for the disowned party to contest their absence ar the

e,ffect of tlieir abstnce.

17
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_ ... ^.+V . . < _ .^.^-. ,..,._]I4.^n'.i^,r^...v^^ ...

arbitrary andxansuppo1tab1e assumption that their fai,lure to develop those minerals meant that

they deliberately abandoned them forevet: Could the legislature deem that a surface property

,tymmer abandoned his title if he failed to devglop an empty lot for some arbitrary interval? The

f^d&WSuprezne Court's decision in Texaco v. Short, supra, way answer: "Yes." But the

property owner must have an opportunity to dispute ftt result.

NO_ABA.N:1^C)NRIFNT T;TNI^p1^._THF rLTRR^?^T^':L.AN^hT

Each of the pIaintiffs leased his or her oil and gas interests for the relevant properties to a

developer who recorded those leases in the Carroll County Recorder's Office in 2009 or 2010.

Those recorded leases are "tit4e transactions" that preclude any deemed abandonment for the ;

plaintiffs' mineral interests pursuant to the 2006 version of R.C. 5301.56(B)(3)(a).

Within 60 days after a landowner sent them a "Notice of Owner's Intent to I3eclare the
. 4 . . . .. . . . . ..

A.bandonment of Mineral Interest," five of the eight plaintiffs filed statutorily sufficient claims

for their relevant mineral interests in the Carroll CountyRecorders' Office. Those recorded

claims preclude any deemed abandonment for their interests and the interests of a11 the remaining

plaintiffs pursuant to the 2006 version ofR,C. 5301.56($)(3)(e) and 5301.55(C)(2).

Two of the landowner defendants never complied rvithR.C. 5301.56(E)(1) by sending or

,. publishing notice to "each holder" of the ailegedly abandoned mineral interests. None of the

def'enidant landowners ever complied with R.C. 5301.56(E)(2) by filing an "affidavit of

abandonment" iti the Carroll County Recorder's office. Without those notices or aff_idavits, those

landowners failed to invoke the abandonmept procedures which the 2006 version requires tb

assert an abandonment elaiin.:
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FINAL J1JDG1yIENT.

Irt ^s o&se, the followirrgplaintiifs hold mineral righksfor the relevant properties.

Ronald Edw-ard Dahlgren, Eisd. Anne Lyle, Helen Mary Dahlgren, Martha Perry Dahlgren,

Cynthia Ann Crowder, DaiAel Carl Dahllgren, Charles Stephen Dahlgren, and Diane Ellen

Pullins. The parties have not asked thisCourk to deterxnine which, glai,:nti^`f owns any af7t^Cat^d

interest in those rights for each relevant property, and this judgrn.ent sbaY°not srve that purposm

In this case, the following defendants own the relevant properties: Broum Farm

Properties, LLC, Brian L. Wagner, and Thoxnas BeadneTl.

In this case, Chesapeake Exploration, LLC is the current liolder of assigned leases and the

defendant developer for the plaintiffs' oil and gas ownership on the relevant prcipertjies,

,This Court determines and declares that each of the eight plaintiffs retains his or her

respective interest in oil and gas located on or recovered from the properties designated in the

Complaintand its attachments.

This Court quiets ownership and title to those mineral rights iri: the p.tadntiffi: and not in.

the•sudwe landowner defendants:

This Court determines and declares that each of the landowner defendants retains his or

its m3rface ownership for those properties.:

This Court determines and declares thatthe defendant developor retains its rights as the

holder of recorded and assigned leases to those oil and gas rights:

Within sixty daysAfter this Gourt files its judgment with the Clork of the Carroll County,

Comgnon Pleas Court and any.subsequent appeals from that judgment are exhausted, each ofthe

plaintiffs or fheax counsel sWfiYe a copy of this Final Opinion and rudgcnent.iuz the Carroll
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Cotitity Recorder's Office, "together with a elaim fhaf satisfies R.C. 53,01.56( C)(1).

The plaintiffs shall recover the costs of this case, not including attom.ey fees or litigation

exTenses.

Judge Richard M. Markus, Retired Judge Reeatled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141.1 6 and a.,siped to the Carroll County
Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPEJ7 COPIES OF THIS FIN.AL OPINION ANT)
JUDGMENT TO ALL C-OUNSEL AND THE ASSIGNED VISITING JUDGE..

io

^
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FILPD

IN THE COURT OF COMMON PLEAS BELMONT COUN^^ ONO CO S 0 O^r T
. OHIO

BENJAMIN F. TAYLOR et al.,

Plaintiffs,

vs.

DONALD L. CROSBY, et al.,

Defendants.

?013 SEA 16 Pf7 1 ^2

Case No. 11 CV 4 ^^ ►^ {1 ^^^ ^`^r
^.ER^C COURT

ORDER

This matter having come on before this Court upon Defendants Donald L. Crosby,

Tammy Crosby, Richard Crosby and Janis Crosby's (Crosby's) Motion For Summary

Judgment filed with this Court on November 27, 2012, Plaintiff's Cross Motion on

December 28, 2012, Defendant PC Exploration and XTO Energy, Inc's (XTO's) Cross

Motion For Summary Judgment and Memorandum Contra filed January 11, 2013 and

Defendant Crosby's Memorandum In Opposition filed January 16, 2013. After having

considered the same, this Court finds the following.

_ 'I^'I°^MEN'I' OF FACTS

Benjamin Belt (Belt) previously owned 108.708 acres in Richland Township,

Belmont County, Ohio which is the subject of this action. ln 1971, Belt transferred the

property in question to Eli and Virginia Bell (collectively, the Bells). (the 1971

Transaction), Belt reserved "an undivided one half interest in and to all oil and gas in and

underlying the" subject property. Mr. Belt leased the oil and gas to United Petroleum

Corporation on July 10, 1975. On July 5, 1979, the Bells conveyed their entire interest to
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Donald and Richard Crosby (who, together with their spouses, are the Crosby

Defendants), subject to Belt's "undivided one half interest in and to all oil and gas in and

underlying the" subject property. (the 1979 Transaction). From 1979 to the present,

Donald and Richard Crosby have been the owners of the surface rights. Mr. Belt died on

January 8, 1993. His estate was not probated until May, 2011 at which time Belt's

interest in the parcel was transferred via probate.

On October 29, 2007, the Crosby Defendants leased the mineral rights in the

subject property to Reserve Exploration Company (Reserve). Reserve assigned their

interest in the lease to Petroleum Corporation on May 15, 2008.

SUMMARY JUDGMENT STANDARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgrnent is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio Rule of Civil Procedure 56(c).

Pursuant to mnle v. Wean United Inc., 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judgment is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.
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PLd"9MTtFFgS CLA1MS

On October 19, 2011 the Plaintifl's herein filed the present action consisting of

six claims.

Count One Declaratory Judgment to declare the lease between the Crosby

Defendants and Reserve null and void.

Count Two Declaratory Judgment that Section 5301.56 (E) requires certified

mail service to declare mineral rights abandoned.

Count Three Declaratory Judgment that Section 5301.56, the abandonment

statute, is unconstitutional.

Count Four Slander of Title by recording documents in Belmont County and not

affording the allegedly required notice provided in Section 5301.56.

Count Five Plaintiff's request an accounting of the "rentals and royalties paid" to

the Crosby Defendants.

Count Six Injunctive Relief to preclude the implementation of the lease and

removal of oil and gas.

DRFENDANT'S P't,3SITIDN

The Defendants argue that the lease between Defendants Crosby and Reserve is a

valid lease in that the Plaintiffs possess no interest in the oil and gas in question. For that

reason it is the Defendant's position that the Plaintiffs have no claim for Slander of Title,
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and accountiirg of the "rentals and royalties paid" nor Injunctive RelieE

The Defendants further argue that they have complied with the service

requirements of ORC Section 5301:56(E) and that the abandonment statute is.

eotrstitutional:

7'HE CONS^IOt^^L^T Y+DFlE`I_1F- 1984 ()]R10AQBMAN'F M#l^Ei2All. A^'

Tlie Ohio Dortnant N.finerai Act was eiiacted in its original forin .on I1?farch 22,

1989,; The act has been characterized as a "use it or lose it" statute. The Ohio Legislature

atfem.pted to balance the interests of property owners and the compelling public interest

in drilling, producing and marketing the mineral interests of this state. Dormant and

44ntioned mineral interests were viewed as of no benefit to the state, -kvhile making use

trfthe state's mineral resources was for the public good,

In order to negate the retroactive effect of the Act, the following language w4s,;

it3serted at 530 ] ; 56(B)(2).

(2) A mineral interest shall not be abandoned under division (B)(I) of this
section.,.... until three years from the effective date of this section.

The oil and gas owzters thereby weregiven 3 yeaTs to mcet one of the "Savings

Events"-provisions. A sim,ilar, statute was enacted in Indiana and provided for a twQ.year

grace pcriod, This act was upheld by the United States Supreme Court in Texaeo InE, v..

ho ,454 US 516 (1982): Iri Texaco it was held that, "I'here was no constitutioriad. right

for a mineral interest owner to receive individual notice that his right will expire."

Based upon T'exaco, this Court finds the 19, 84 Ohio DormantMineral Act to be
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constitutional.

APP.LICATI0N OF 'I'1FtE 1989 OHIt3 IfORrv'IANT MIMRAL Aa

The Ohio Dormant Mineral Act has been characterized as a "use it or lose it"

statute. In order to preserve one's interest in a severed mineral right one must meet the

requirements of ORC 5301.56. In accordance with (B)(1) the mineral interest held by any

person, other than the owner of the surface, shall be deemed abandoned and vested in the

owner of the surface unless: the interest is in coal or the interest is held by the

govenunent. ORC 5301.56 also provides protection if within the preceding 20 years the

mineral interest has been the subject of a title transaction, there has been actual

production or withdrawal of the minerals, underground gas storage has taken place, a

drilling or mining permit has been issued, a claim to preserve the interest has been filed

or a separately listed tax parcel has been created for the mineral interest.

In the case at bar the only portion of ORC 5301.56 that is applicable herein deals

with whether the property in question has been the subject of a title transaction. Applying

the requirements of the 1989 Ohio Dormant Mineral Act, we must first look to the years

1992 back to 1969. The act provides for a 20 year look back period from March 22, 1989,

but also allows for a three year grace period to March 22,1992.

The Plaintiffs argue that the 1989 Act is a static 20 years plus the grace period.

The Defendants take the position that the look back period is a rolling 20 years. The

Plaintiffs rely on Riddell v. Layman. 94 CA 114, 50'District, Licking County (1995).

Riddell was presented with the question of whether a 1965 deed recorded in 1973
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qualified as a title transaction. A "rolling look back period" was not an issue.

ORC 5301.56 (Dxl) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) of this section by the occurrence of any of the circumstances
described in division (B)(1)(C) of this section, including, but not limited to, successive
filin s ofclaiins to mineral interests under division (C) of this section.

A static 20 year look back period would have no need for a provision providing

for indefinite preservation of mineral interests through successive filings of preservation

claims. Based upon the same, this Court finds the 1989 Ohio Dormant Mineral Act to

provide for a"rolling look back period."

TffLE TRANSACTIOI^^

In the case at bar, there are three transactions of worthy note. One is the 1971

Transaction wherein Benjamin Belt transfen;ed the surface herein and reserved one half

of the oil and gas. This transfer qualified as a Savings Bvent and protected the Belt

mineral interest for 20 years and additionally under March 22, 1992 including the grace

period.

A second transaction occurred in 1979 when the Bells conveyed their entire

interest in the property in question to the Defendant Crosbys. The 1979 Transaction

provided for the reservation of Belt's "undivided one half interest in and to all oil and gas

in and underlying the" subject property. This Court does not find the oil and gas herein to

be the subject of this title transaction as required by ORC 5301(B)(1)(C). The subject of
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the transaction is that which is conveyed, being the surface and the unreserved one half

oil and gas that was transferred. The crux of the Ohio Dormant Mineral Act is that it is a

"use it or lose it" statute. To transfer the surface and one half the oil and gas was totally

within the control of the Bells in 1979. Their transaction with the Defendant Crosbys

could have been by quitclaim deed with no mention of the Belt reservation. The fact that

it was mentioned does not make it the subject of the title transaction and in no way shows

proof of Mr. Belt "using" the oil and gas in question, Be that as it may, the 1979

Transaction would have only protected the mineral interest unti11999 by use of the 20

year rolling look back application.

Mr. Belt's 1975 lease to United Petroleum qualifies as a title transaction and

preserved the mineral interest for W. Belt unti11995.

Pursuant to the 1989 version of ORC 5301.56, as of 1995 the oil and gas interest

held by Mr. Belt was deemed abandoned and vested in the owner of the surface. As to

ORC 5301.56 effective June 30, 2006, any discussions regarding the same are moot in

that any oil and gas interest of Mr. Belt and the Plaintiffs had been abandoned and vested

in the Defendants prior to that date. See Kendt v. Dickersnn, Tuscarawas County C.P,

Case No. 2012 CV 020135, 2/21/2013, Walker v. Noon, Noble County C.P. Case No.

212-0098, March 20, 2013.

CONCLtTSiON

Wherefore, after having considered the Motions for Summary Judgment and after

construing the evidence most strongly in favor of the nonmoving parties and having

APPENDIX PAG.F, 263



determined that there is no genuine issue as to any material fact and further that

reasonable minds can come to but one conclusion and further that there is no just reason

for delay, this Court grants the Summary Judgment Motion of Defendants Crosby, Cross

Motions of Defendant PC Exploration, Inc. and XTO Energy, Inc. and denies PlaintifFs

Cross Motion For Summary Judgment. Plaintiffs Complaint is hereby dismissed. Costs

to the Plaintiffs. This is a final appealable order. IT IS SO ORDERED.

d °(f

udge Linton D. I.ewis, Jr.
Sitting by Assignment

WITHIN THREE (3) DAYS OF ENTERING THIS JUDGMENT UPON THL
JOURNAL, THE CLERK SHALL SERVE NOTICE OF THIS JUDGMENT AND ITS
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5(B) AND SHALL BE NOTED IN THE APPEARANCE DOCKET. CIVIL
RULE 58.
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IN TJFIE COURT OF COMON PLEAS
HARRISON COUNTY, OHIO

GENERAL DIVISION

1tOI3ERT E. DAVIS, ET AL.,
Pleintiti' CASE NO. CVH-2011-0081

vs.

CONSO11DATION COAL COMPANY dIJDGMENT ENTRV
Defendant

This matter came before the Cour1 on Plaintiffs Motion For Summary

Judgment filed July 6, 2012 and Defendant's Cross Motion For Partial Summary

Judgment filed on August 8, 2012.

SIoIMMAMC1P f'ASM

The dispute between the parties concerns competing claims regarding the

ownersbip of the mineral rights, excluding coal, in and beneath 77.75 acres of real

property in Harrison County, Ohio. Defendant Consolidation Coal C'ompaily

(Herein referred to as Consol) and Plaintiffs Robert Davis, James Albright and

Barbara Altxight (Herein referred to as Plaintiffs) both claim title to the miuzeral

estate. Plaintiffs file this action for declaratory judgment seeking a declaration of

their rights and an order quietLtg title in them. Consol filed counterclaims, also

seeking declaratory judgment and an order t}uieting title in Consol. Both parties

now seek summary judgment.

STATEMENT OF THE FACTS:

On October 9, 1967 Consol sold real estate to Robert E. Davis and

Marilyn Jean Davis subject to all reservations and conditions as contained in a

deed #i•om John M. Wheeler to Howard Coffland (Herein referred to as the

-1-
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Wheeler deed). In the Wheeler deed, Wheeler conveyed his entire interest in the

property, reserving and excepting from that conveyance however;

.... All producing oil and gas wells on the preniises
aforesaid together with the right to drill and operate two additional
wells on the second tract above described and all proceeds
therefrom to be the property oftbe grantors in this deed.

Grantois also have the right to extend any and all existing
leases for so long as oil or gas is found in paying quantities and the
proceeds of said wells under said existing leases together with two
additional wells to inure to the grantors herein, their heirs and
assigns forever.

Consol then expressly reserved for itself all oil and gas rights not

previously excepted and reserved by Wheeler by adding the following to that

reservation:

Excepting and reserving to Consul herein, its successors and assigns, all

right, title, and interest in and to the oil, gas and othea• minerals not heretofore

accepted and reserved by predecessrns and title of the grantor herein, together

with the right to explore and operate and extract the same by any method now or

hereafter Ltsed or pra.ctYced.

Since the Wheeler deed, Consol has completed four title transactions on

the subject property.

1) By deed recorded 10/9/1967, as the then fee snnple owner of the

property, Consol conveyed the swrface rights to Plaintifl"s predecessors

in title, but retained. ownership of the mineral estate.

2) By Memorandum of Lease recorded September 25, 1981, Consol

conveyed a leasehold interest in the mineral estate to Republic Steel.

Republic Steel later changed its name to LTV Steel Company.

^Z -
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3) By assignrnent of lease recorded May 30, 1985, LTV Steel Company

assigncd its leasehold interest in Mineral Estate to Carless Resources,

Inc. later changed its name to Kelt Ohio, Inc.

4) By a partial release of lease recorded August 10, 1993 Kelt Ohio Inc.

released all interest in the n3ineral estate resulting in the reve3-sion ot'

that interest to Consol. 011 February 22, 2011, Attorney Shawn P.

Lindsay sezt Consol a Notice Of Intent To Declare Oil and Gas

Mineral Rights abandoned pursuant to §5301.56 of the Ohio Revised

Code. This letter alleged that for the previous 20 years, starting froin

February 22, 1991, no Saving Act ( i.e. title transaction) sd forth in

O.R.C. §5301.56 had occurred. On March 21, 2011, Robert Belesky,

Vice President for Consol filed an affidavit to preserve the mineral

interests under the Plaintiffs land citing the above title tivisaction,c as

Saving Acts.

Both parties have moved for Summary Judgment. OHIO R. CIV. P. 56

provides in pertinent pat1.:

Summary Judgment shall be rendei-ed forthwith if the pleadings,

depositions, answer to intentigatories, written adrnissions,'affidavits, transcripts

of evidence, and written stipulations of fact, if aiiy, timely filed in the action,

show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law.

A Surnmary Judgment shall not be rendered unless it appears frnin such

evidence and only therefrom, that reasonable minds cxui coine to but one

„3.
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conclusion and that conclusion is adverse to the party against whom the Motion

for Summary Judgment is made, such party being entitled to have the evidence or

stipulation construed most strongly in his favor.

The Supreme Court of Ohio in Temple v. Wear United Inc. (1977) 50

OHIO St. 2°d 317 at 327 held "Before Summary Judgment may be granted, there

must be first, no genuine issue as to any material act that remains to be litigated:

second. the moving parties are entitled to .tudgtnent as a matter of law: and third it

appears from the evidence that reasonable minds can eome to but one conclusion,

and viewing such evidenee most strongly in favor of the paity against wliom the

Motion For Summary Judgment is made, that conclusion is adverse to that party".

IN CONSIDERING T'FIE PARTIES MOTIONS FOR Suinmary

J'udgment, the Court finds it must examine two issues.

First, the Court must exainirte the "Wheeler" deed and its reservations.

Secondly, the Court must apply the facts of this case to the Ohio Dormant Mineral

Act §5301.56 of the dhio Revised Code.

1. Wheeler Deed

7'he crux of the Plaintiffs argument is that Consol had no right to reserve

or lease minerals underlying the Co-Plaintiff s property because of the resetvation

of produci.ng oil and gas wells and their royalties contained in the Wheeler deed. I

Specifically, the Co-Plaintiffs argue that because the Wheeler deed only gave

Consol mineral rights subject to a reservation, the subsequent title transactions are

I Plaintiffs argue that the Defendants failed to follow a procedure to extinguislt the excepted
interest of the wells in the Wbeel.er Deed. However, Plaintiffs provide no citation as to what exact
procedure is to be followed.

-4-
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invalid to save Consol from application of Ohio's Dormant Mineral Act.

However, the language froin the Wheeler deed is clear that it contains only

lini.ited rights, reserving and excepting only the royalties from piroducing oil and

gas wells with the right to drill and operate two additional wells. The language is

clear that Consol, at the very least, retains the balance interest of the Mineral

Estate as proscribed by the deed.

P'urtherniore, it is clear that all of the wells on the property cited by both

defendanLq and plaintiffs have been plugged and abandoned and/or are "dry

holes" - meaning they were never in production. (Defendant's Reply to Plaintiff's

Response to Defendant's Combined Cross Motion for Partial Sumniary Judgment.

pg. 5). It is also noteworthy that these wells were all deemed abandoned long ago

- between the years 1916 and 1930. It is therefore clear that the reservation in the

Wheeler deed has been self-extinguished by its own express language- given that

none of the reserved wells are cutrently producing wells? By these terms, Consol

therefore retains the entire niterest in the Mineral Estate to lean as it chooses.

7l. Ohio Dormant Miuterals Act

Plaintiffs argue that both ffie historic and current versions of Ohio's

Doimant Mineral Act divest the interest in the Mineral Estate from Consol.

Specifically, the Plaiuitiff,s argue that the title transactions are void because Consol

had no right to lease the nvineral interests in the fiu-st place because of the

2 No evidence was brought forth by Plaintiffs thei any wells were drilled pursuant to the right,
reserved in the Wheeler Deed, to develop two additioual wells. In fact, the information provided
on the wells given in Plaintiff's Exhibit M and cited in the Defendant's Reply to Plaintiffs
Response (pg. 5-5) shows that the last well drilled on the property occurred prior to the date of the
Wheeler Deed.

»5«
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reservations contained in the Wheeler deed. While it is in dispute which version

of the act should apply to the case at bar, Consol identified three record title

transactions to defeat the application of both versions of the act to retain interest

in the Mineral Estate.

Accordintt to the 1989 historical version of the act, if the mineral interests

are found dormant, they are deemed abandoned. Title to those interests is then

vested in the surface owner. However, a mineral interest is not deemed dormant if

it was the subject of a recorded title transact.ion within the twenty-year period

iYnmediately preceding the Act's 1989 effective date.3 O.R.C. § 5' 01.47(F)

defines "title transaction" to mean any transaction affecting title to any interest in

land .. ."

T'o defeat this argument, Consol has pinvided evidence that two separate

title transactions were ir.corded in the Harrison County Recorders' Office during

the period between March 22, 1969 and March 22, 1989. Specifically. Consol

conveyed a leasehold interest to Republic Steel on September 25, ] 98I for a

period of 50 years of a portion of the oil and gas rights Consol possessed. (Exhibit

1, at 112). An Assignment of Lease was then recorded on May 30, 1985 in which

Republic Steel conveyed the leasehold interest in the M'areral Fstate it obtained

from ConsoI to an entity known as Charles Resources. (Exhibit 1, at ¶14).

According to the amended/current vesion of the act, a mineral interest is

not deemed dormant if it was the subject of a recorded title transaction within the

twenty-year period immediately preceding the date on which notice is served or

-S-
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published - in this case February 25, 2011. A title transaction was recorded in the

Harrison County Recorders' office on August 10, 1993 - during the period

between February 1991 and February 2011.

While the Plaintiff's argument would hold more merit if the reservations

in the Wheeler deed did not give ConsoC rights to lease tninerAl interests, that is

not the case here. It is clear that the Wheeler deed conveyed mineral interests only

with certain reservations that have been self-extinguished by its own express

tanguage. Therefore, Consol did have the right to lease its Mineral Estat.c -

making the title transactions vaGd and saving acts, under the Dormant Mineral

Act.

The Court finds the evidence is clear and unambiguous.

The Court finds the Evidence sufficient to inake findings and that no

genuine issue of material fact remains to be litigated.

The Court finds that Judgment in favor of the Consolidation Coal

Company is appropriate after reviewing the evidence in a light favorable to

Plaintiffs.

WFI:EREFORE, IT IS THE ORDER of the Court that:

1. Plaintifl's Motion i'-or Summary Judgment is denied.

2. Defendant's Motion For Partial Summary Judgment is granted.

3. Consol is granted Declaratory Judgment against 1?]aintiffs as sole

owner of the mineral estate of the subject 77.75 acres.

3 Ohio Rev. Code §5301.56(B) (1989 version).
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4. Title to 77.75 acres is hereby quieted as to the mineral estate in favor

of Consolidation Coal Company and against any claim of Plaintiffs.

5. Court Costs are assessed against Plaintiff and each party shall be

responsible for their own attomey's fees.

SO ORDERED.

WnC^'.-_]^^3^i .^?^pb.4.idAB

?'his is a final appealable order. For each party who is not in default. serve
notice to the attorney for eacb party and to each paity who represents himself or
herself by regular ma.i] sevice with certificate of mailing making notation of same
upon case docket.

S mped Copies:
Atlorney Brad L. Hillyer
Attomey Geoff.rey Mosser
Attorney Micliael Dortieh
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IN T13E COURT OF COMMON PLEAS
COLT)MBIANA COTtJN'EY, UJTIO

VHtGINIA A. BENDER,

Flainti^'#,

vs.

BENNY L, MORGAN, et al.,

L?efenilants,

I. Introductian.

CASE NO. 2(}12-CV-378

JUDGE RICHARD D. REINBt7LL?, JR.
(By Assignment)

OPINIONAND JUDGMENT ENTRY
ON MDTI+Dl'+1S VOltt SUMMAR,Y
JtJI)GNLENT

Befor$ the Court are oross-motions for summary judgnent filed by th.c plai^tiff, Virginia

A. Bender (`'Bender"}, and the defendants, Benny L Morgan, IViartlia Jayne Dvrr, Sherry Lee

}31osser; David $lasser and Ronald Wayne Collier (eollactively the "Dor.r Heirs'), Ptairitif^s

motion was filed on Cfctober 25, 2412, and the.defendants' motion was filed on lVovern'ber 1,

2011 The Dorr Heirs aTso submitted a reply'brief on November 26; 2012. The Court heard oral

arguments on the motions on March 15; 20I3. The plaintiff Bender was represented by Attorney

Mark Ropchock, and the defendant Dorr lieirs by Atton,ey James Mathews.

For the following reasons, the motion #or sutnrnary jvd.gnent of the defendant fJorr Heirs

is hereby GRANTED, and the piaintift's motion for summary,judIgnent is DENIED:
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TI1e material facts in this case are not in dispute. Central to the determination of the

issues betweeii thetnbving pa.rties is the reservation of oil and gas int.erests by F-larry.Dorr:in

1947. It is undifiputed that Harry Dorr was the titled owner of the Property at issue in this c:ase,

in f'ee, at the time he t:ransferred.the property, and other parcels, in 1947, Pursuant to a Warran:ty

Deed dated March 17, 1947, and recorded.March 28, 1947, Dorr conveyed 14nd to I.orctta

Brauninger. That deod was recordcd at O.R. Vol. 716, Page 456, of the Columbia Cc ►unty

Iteoorcis. Itnportantly, that deed included a reservation ofoil and gas rights, creating the

severance Stassuein this Case;

The Grantor also excepts from the operafions hereof and reserves to himself; his
heirs and assigns, all oil and gas in and utiderlying the aforesaid Tratsts. No.1 and:
IVo. 2.

(Wagoner Aff:,17, Exhibit C-4; Vol. 716, at:Page 457).

The plainti f'PBcnder is currently the surface owner Qf the Property at issue. The starface

interest is describcd as a 52.687 acre tract (the "Property"), described in O.R. Vol. 491, Page 991

of the Columbia CaUnty:Recards. It is: undisputed tha't: plaintiff Bcnder 6wrts the surfae:e rights

to the I"toperty, pursuant to a Cortificate of Transfer from the estate ofher late father, Earl W.

Lomax, In this ease, the plaintifPhas asserted that she is also entitled to the min.eral rights (oil

and gas intcrests in #1ie Property), by opcration of#he Ohio Dormant Mineral Aet, R.G. 5341.56.

The Dorr Heirs, on the other hand, maintain that the plaintiffs surfacc ownership remains

subject to the 1947 severance of the oil and gas rights, created by the predecessor in title of the

Dorr Heirs.
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There are two versions of the Uorrnatst Mineral Act, or "D.1V1A," at issue in this case: The

DMA was first enacted cffcctivc March 22, 1989. The VMA was amenrletl by the Gcneral

Assembly effective June 30, 2006. Pursuant to the 1989 version, a severcd mineral intcrest rnay

bc subject to abandonmetit and [ncrger with the surf'aac owiter "automatically;" unless the

interest was held by the gc3vernment, the intcrest was in coal, or ©tfitrwise Freserved.by a

"saving:; event." Lfztder the 200^ vetsi&n, the pntentiil abandoment of a m ►netaJ right must bc

triggered by a surface owncr's publication or service vf"notice," then coupled with the timely

recording of an affidavit of abandtrnrment. The Court will address the issues presented under the

DMA in reverse order:

H.

The parties have presented a scries of recorded oil and gas leascs in the relevant chain of

title. These leases, wi;th corresponding assign.ments, am set forth in the Wagoner Affidavit and

Exhibits. The leases were recordedt Book 110, Page 258, RecQrded June 15,1976; Book 116,

Page 235; Recorded February 12, 1981; Book 62, Page 919, Record.edFdbruary 13, 19$5, and

Book 171, Page 933, Recorded March 31, 1988. (Exhibits C-7, C-9, Cw12, G-15).

Plaintiff acknowledges that onip of the Savings Events fountl in both versions of the DMA

is a"title transaction" involving the mineral intcrsst. ForsnerR,C. 5301.56(B)(1), (c)(i); current

(B)(3)(a). The sole question presented for the Court's determination is whether an oil and gas

lease represents a"title transaction." The plaintiffagrees that "[i]f the aforesaid oil and gas

leases and thcir assignments constituted `titlc transactions' under R.C. 5301.47(F), then Plaintiffs

3
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concede that these instruinents were Savings Events pursuant to the 1989 Act (R.t•::.

5301.56(B)(7 )(c)(i)) becausc tha oil and gas rights in the Realty were `the subjcct af these

transactions" (Flaintif's Memorandum, Scc, ti(b)(ii), (p. 6). Given the nature afintcrest

canvcycd by an oil and gas lease, the Court finds that sucli. represents a``title transaction"' as

defined by law.

A"titlc transaction" cloes nothave tv be a cpnveyant:c. R.C. 5301.47(F) broaritydefines

a "title transaction" as follows: ,

(F) "Title transaction" means any trausuctian affecting title to ainy inter.est
in land, incliiding title by will or cie4c`t,'nt, title by:taat deed, or by trust,ee's,
assignee's, gtrardiaii's, eYecutuir's, administrator's, or sheXiff'a deed, or decrea of
any court, as well as warranty cleed, quit ctaim deed,or tnortgage:

(Emphasis aclded). The transaction must merely "att`fecC" the interest, Clearly, an cril atad g'as

lease is an instrument which affects an inierest in such minerals.

Mom, ekver; an oil and t;as lcaso docs more than. merely permit use ofmin;erals for

devel.opment. liniher, an. oil and gas lease does actually convey (a deteruninable fee interest) in

the oil atid gas (severed tnineral interests in this case) in place, for prprluctian. That'conveyance

is subject to rcv crter in the event there is zto praduction and the lease otherwise expires by its

own terms. "()il ancf gas in place are the sotne as any part of the realty, and capable of separate

reservation or canueyatace *" Pure Qit Co. v. Kzndald (1927), 116 ©hio St. 188, 201, A le.ee to

an oil and g;as lease aetluires a"vested, thou8h limited, estate in the lands for the purposes named

in the Iease . ,.:" HanAsv: Ohio Oil Co. (1897), 57 Ohio St. 118, 130-3.1, Under the typical

language of a ttabenduin clause found in an oil and gas lease, such generally creates a

4
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deterrr,i:nable fee sritx,̂ rc;st, subject to Ceverter to the lessor if wnditions arc n4t satisfied. E.g.,

1`isdale v. Walla (1]ec. 2351994), Ashtabula App. No. 94-A-0008x Kramer v. T'AC Ilrillina Qil &

Gas {Dec. 29; 2tl t 1); 2011-Qhio-fi'750; 11 l. As stater) in Kramer, an t3il and gps lease "eattveyftJ

owner.ship r{/"ahe oil and ga.s eszates" to the lesseey again, subjec;t to reverter. Id, (Emlzha.sis

added). Because of the possibility of revet #cr, the oil and gas lease conveys a fee siTnple

determinable ratlter t.han a. fee simple absolute. Id. In any cvent, a.n oil and gas lease is alearly ts

"title transaotion" as contetnplated under R.C. 5301.47(,p).

It is uiescapable that an instrument whic2t conveys a feea simple determinable irloi:l and

gas minerals (in place) is a"title transactictn" as contemplated by the broad definition fnuttd in

the Ivlarketablc Title Act. Thus, the oil and gas leases idcntified in this re^:ord were "titlc

tkansaetions," and the "mineral interest" (that is, the severed interest passing from rlarry Dorr to

Vesta Dorr, then to their children and grandchildren) was "the sttbject of a[seri:es o£jtitle

tr.ansaetien[s] ..,. recorded.in the office ttfthe, countyrecordeit" (Exhibits C-7-15,).

Using the retroactive "look baek" period for the 1989 version taf the DMA as described in

the case of Riddel v:I,ay,nan (July 10, 1995), Licking App, Na. 94 CA 114,1995 Ohio App;

LEXIS 612 t, tlte oil. and l;as leases dccurred within the 20-year pcriod before the March 22,

1989 effective date. Consequently, when ptaintiff s predecessor held thv Property at the time the

1989 version of the DMA became effective and operative, the Dorr mineral interest could not be

deemed abandoned., Likewise, when plain.ti#1`acquired the surface estate in 1995, the 1989

version of the Act did not operate to produce any abancloninent or merger oftlle mineral interest

to the plaintiff's benefit. If one focuses attention on the 1988 oil and gas leasi;.alone (Exhibit C-
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15; Vol. 171, Pg. 933), there can be. no rlotermixAt,ion of abandoninent under tlie 19.$9 features of

the T.7MA. That title transaction in thx; mineraait estatc existed within the 20-year look'baak before

enact.rnent of the Dltri'A, Further, extending forward froXn the 1988 oil and gas lease, looking

prospectively another 20-year period, that t'rme extends beyond passage and enaetment of the

amendecl version nfthrz Act in 2006- at which time the 1989 version ceased to exist.

Accordingly, the plaintiff Bender did not acquire any right urtder the former version ofthe DAr1A

whilc it was still in effect.

111, P"lainti#f's4:'ia; ml€csdet tlae 2006 %ers1r+n fihe DMA Fni1sBccaase Ttie
f'laintiff i+^gili d tu'i`iaaely Rec(trd an Afflaiak"Lp4q^tTent.

The Dormant Mineral tiet ia part of the Ohioa Ntatketable Title Act, R.C. 5301.47 to

5301.56. F.g, F'inkney v. 5outh_ ack, fAtrg. 11, 2005), 2005-C1hin-41 fs7, j(31. Under R.C.

5301.56(B), if one con:forms ttt the criteria for abandonrrient, the suxface owner of property may

ciait.n rights to the abandoned mineral interests. Subsection (B) directs compliance with

subsection (E). Th-us, the firs# step requires that notice must be given to the mineral interest

holder or the Iieslder's successoxs. R.C. 5301.56(E){1), Next, for themfneral. rights to vest with.

the surface owner, (E)(2J requires ffia.t an affidavitofab4ndonment muistlse timely filed with the

county recorder.

R.C. 5301.55 requires, in pertinent part:

(B) Any mineFal interest irold by any person, .,. shall be deetncd abandoned
and vested in the owner of the surface of the lands subject to the interests if the
requirements establishe.d 3n division (E) tif this sectlon are satisf#ed and none
of the following applies:
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(E) Before a rnincral ttnterest becomes vested under division (B) ofthi5
sectioiY in the ownra• of the surface of the lands subjcct to the interest, the owner
of the surface of the lands subject to the interest shall doboth of ths
f#sllowing:

(1) Serve notice by certified mail .,. if scrvice of notice cannot be completed
to any]ioldeJr, t1ie awner shall publisb notiee of the owner`s intent to declare the
rninaal itZterest abandcftied at least oncv in a rtowspapot of general circulation .. ..

(2) At least thirty; but not later than sixty days after the date on w1►3ch the
notiae required under division (E)(1) aftbis section is served or published, as
applicable, file in the otfice of the county rGcorder of eat~h ctsunty in which the
surface ofthe land t;hat is subject#o the interest is located an afCdavit of
abandarnmcnt . . . .

(Emphasis added). t,7ne utilizint; the Act"sttall do bath,'" serve or publish notice and timely

ret;c.? rd an affidavit. When "shall" is used in a:statute, it conveys something that is rnandatory.,

F,.g., Paris Hill v Erb Lumber (1998), 133 Ohio App. 3d 1. The Actspecit'rcally states that in

order for thc. minera.l rights to vest with the sur€ace property owner, the aff davit of abandonment

must bc.fiieci not later than sixty days after the publ"ication or service of the natice.

!n this instarice, the plaintiff adinits that her affidavit ofaba-adottrnent was not recorded in

a timcly r;nahner but, instead, rvas reccsrd+cd s'txt.y-one days after publication of her notice,

Piaintiff publish:W a notite of hor intent fo tieclare the rnineral intmsts abandoned in the

Morriing Jouinfli ofGolumbiana Gounty on August 18, 2011. (Cdmplaint17; !'lainti£f'a lrxhibit

17, p. 3). PlaintitTsubseclueaa.tly filed an affidavit ofrninerat interest abandonment, itt an atteinpt

to comp,lete the second stage of the abandonment process. (Complaint 18). (Howcver, the

affidavit was filed sixty-one days after the notice was published (on October 18, 2011). (Vol.

1$28, Page 544). C.onsequ.ently, the Court finds that the affidavit was late and ineffeetive as a
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rrtattcr of la.w. Further, the Court finds that the mineral rights in the Property, created by the

1947 se.verancc to which the Dorr Heirs are successors, were nc ►t deemed abandoned.

The record further demonstrates that on December 16; 2011, Benny L. Morgan,: on behalf

of the defenelarit Dorr Hcirs, filed a Claim to Preserve Mineral Interests in the Froperty: (Exhibit

"C"). Consequentty, the plaintiff Bender cannot sicnply start the process for sceldng:

abandonment under the 200.6 version of the DMA once again. If the plaintiff were to scrve

another notice, the date of that notice would be the re£erenee .point. for the 20-year look back

period under the current version of the tode. The recorded Claim to Preserve of the dcfcndant

Dorr Heirs (Vrti.1844, Page 692) is a Savings Event which would precleide ubaiidonrn+eni.

Furthcr, 3ince the rcc<ording of the Claim to Preserve, a sep6ratc tax parcel number has been

crcated by Coiumbiana County for the mineral interest nf the Property, in the naines of the D,pn:

Heirs. This separato tax parcel designation (270411100tJ) is another tavings EYent which

precludes the ptaintiff Bendcr from attenipting#o use theprocedurees outlined in the. current

version of the DMA.

IV. Conclusion.

The Go-urt finds that there arc no genuine issues of rn:ateiial factr remainint; for trial in this

Gase, and the I.7orr Heirs are entitleti to judgment as a matter of law. Consequently, the motion

for sumrnary judgmvrrt of the: defendant Dorr Heirs is hereby GRANTED, and the plaintifl's

motion for summary judgment is DENIED.

The Coiart hereby declares and dotermines that the defendant Dorr Heirs are the holders

of the mineral interests in the Property, pursuant to the 1947 severancc of such interests. Thus,
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title tc, those interests is hercbyquicted in thensines of the D+arr Heirs, and a cortifieti copy of

this judginent entry shall, be rec:orded Fursuatit to R.G. 5303.01.

The Court farther finds' that there is ncr just reasoo for delay,

IT IS $U ORDERED.

i) lkONBt)LR, JR.
(1:3y Assignanent)

Xa
1:3ated:

Copies to:

Robert I. Tsch.oll; Esq.
Jaznesl.:F. Mathovvs, Esq;
Richard V. Ziurz,. Jr., Escl.lNtark A, Ropehock, Esq„
Steven G. Janik, Esq.lAudrey K B$r►tz; Esq.

Tf?'Z'HE CLERK OFCC7tJRT AI*ti) COUNTY RECORDER

Tntlex to: Vol. 716, Pap 456
Vol. 493, Pa,gc 991

TO THE CLERK OF COURT

This is a Final Appealable Order, in accordunc6 with Ohio R. Civ. P. 54(A.);anti
the Clerk of Courts is directed to serve filed-stamped eapies ofthis Entry to
counsel ofrecord, pursuant to Otiio R. Civ. P. 58(B)..

J G Pl.i I) . ;EI 0Ll), Jk.
(B'y Assi gr,n-i ent)

9
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^^^ cc^unT op co^vnvioNE^,^Aa_QEMFEUOkj cQUNTY_ oDXo
Fi! Ep

A11i0:d PLEAS COURT

••NTI J. SWARTZ at al 2013 otk. l"I i=' 3- 2b JOURNAL EN'Y'It'ft' GRANTING

PLAINTIFFS' MOTION
.l^r hF^;u^' e, i Y, QEt pQR SU^NIN1A.ItY JUDt3MENT

va- ANDOVERRULING DEFENDANxS'
MOTT(3NFOR SC7MMARY,1Lrl30iMRhTT

JAY HOUSEHOLDIIR SR at-il
Case No. 12CV328

Defendants
, ,. .

This case arises as a dispute over the ownership oi'the .mJnersl. oil.-ga&• c rriebts of

certain real estate (herainatter roferred to as the "eubject xedi estat$°'). The parties have entwed

into stipulations of fact which resolve the factual issues, and both the plaintiffi and defendants

havc filed motions for sumrnary judgment, The Court, thorefore, considers edch parties motion

ist.accordatlce with Civil Rule 56 and the standard required by said ruie and the case law
. ' . ^
applicable thereto.

Theparties stiputlatethatplaintJffs are the owners ofthe entire surface oftbe subjeatreal

®state of approximattoli 71.8 acres but dispute the ownershils of the mineral, oil and gas rights.

The plaintiffs cflntend tiiat they are the owner of the oil and gas (the "mineral interest")- ',

rights as they are the suribce owner of the real estate and, that by virtue of OItC§5301.56, the'

Dorinant Minerals Act of 1989 (hereinaftear the "DMA of 1989"), they are vested with said

•mineral interest by operation of law.

The plaintiffs additionally contend•thatthey are the owner ofthe mineral rights by virtue

of ORC§5301,56, tba Dorman# Minerals Aat of 2006 (hereinafter tha'°DiV1A of 2006").

9'[00/Z00017J L699 999 OU 7Id+I WZt tTOZ/BT^/LO

APPENDIX PAGE 282



The defendants contend tbattbe DMA of 1989 did not divest them ofthe minercal interest

•and, seoondly, that they had preserved tlteir mineral interest In acoordanoe with the DMA of

2006.

Two Issues are addressed by the parties in the}r motions for surrtmary judgment as being

disposltive of the issues of ownership of the mineral interest underlying the subject real estate,

and the Cou'rt addresoss each issue as follows:

Issue #if is the application of ORO§S30l;56, the Dormant 114inerais Act o#' 1989, as if

existod prior to 2006 (hereinafter referred to as t6 DMA of 1989), and whether said DMA of

1989 was self-exeoutingas to the abandomnent of.mfneral, oil, gas, etc. rights which had been

resemd under reservation clauses included in deeds conveyang title.to real estete,

Issue #2 Is the applipation of ORIQ§5301.5.6, the Dormant.MineWs Act oP2006, as it.-, •

currentI^^1xists after having been amended by legislation in 2006 (hereinafter referrcd to as the

DMA -of 2006). Said DMA of 2006 Is very similar to the 17MA of 1999 but •inoludes

'Mtii~lPA^on actions to be taken by the surface owner of the real estate In order to effeotuate the

abandonment•of dormant mineral rigbts.

1'laintaffs chein of title and the.subaect reservations oontained therein are not at isau.e.

The Court t'inds the following facts have boen established by the parties atipulation•and

t.ho documents •uvhieh have been prqpcrly submitted by the parties:

M Regarcls 194 eservlW-D!!Rf thc MinprWI&terost:

On August 30,1946, Blva L. Lawrenee, Alma 3. Lawrence,'Chellissa Swiekard, Walter

Swickard, aetta A. tiouscholder, and Arthur L. Ho:tseholder (the "rescrving partiesl^,
•

transferred the property to Cleve Landis and Marie Landis, husband and wife, by Warranty
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Deed recorded September 12, 1946, atVolume 214, page 127, of the Official Records of

; • . ,JeffersonCounty,Ohio,ireservingthemineraiInteresttotitemselves(the"reservingdeed").(See

Stip., 13) The.reserving deed conveyed the property with the following limitation;

Excepting and reserving all mincruis underlying said premmiaes. This restrvation
of minerals includes coal, clay, oii, and gas, and any and all other minerals
whether named herein or not, underlying the above describedpremises, together
with all mineral rights incident to the mining and removing or developing said
minerals.

-(See Ex. B aitached to plaintiflf's Complaint)

Defendants claim to own the mineral interest as heirs ofthe reservin8 parties based upon

the reserving deed (See Stip. ¶1; Ex,F; Answer15), The res^.^rving parties never oomveyed the

'mineral interest to any of the defendants (nor to anyone else, for that matter) (See Stip.110);

Dcfendants are, hower+er, the only living heirs ofthe reserving parties, and so ft is believed that

they are erttitied to ownership of the mineral'intorvat if it has not been abaradoned by operation

•of law (See Stip, 114, 10). Plaintiffa are the fee owners of the pYope=rty, which was conveyed

tcr• them by warranty deed without reservations recorded May 8, 2002, at OfflciaJ Record

Volume 486, page 873 (See Stip.1l; Lx.B). If the mineral interest has vested in the surface-

ovc+ner of the property, it has vested in the plaintifti3 (Sse Stip.11; See Ex. $).

As to Yasrig #J, the Court finds that the DMA of 1989 is applicable to the issue of'the

ownership of the mineral interest, that by the alear wording of said' DMA of 1989

(§5301,56(F3.)(1), as hig;hlighted below) said statute was gelf:executing and that under the facts

as stipulated in this case the excepting and reserving clause contained within plaintaffs' ohaiin

oftitle Is not now effective having been Qbsndoued by inaction as contemplated by said ste.tute.
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The Court #indd, therefore, tltat by virtue of the ,8ppiieation of the DMA of 1989, the

^' •r . •
•! ..

, ..

,s •,
•: _ ,

.,

•• piainti#'fs are the owner of the mineral interest.

Said DMA of 1989 states, in pertinent part as" follows:

§S301•56(8)(1) Any mineral interest held by any person, other than the ownqr of
thc'surfaee of the lands subject to the interost, b and
^t^d tn th^ o ►̂ner of h M r,^ face if none of the tbllowing appliest

(a) The mineral interest is In coat, or In mining or other rights pertinent ta or
•"ercisable in oonnection with an inteirest in coal, as described itt division (E) of
section 530I.S3 of the ReAsed Code.

(b) The mnineral' interest ia held by the Uniteti States, this state, or any political
subdivisicm, hndypolitio, or aggncy of the Unitod Statoc or this state, as deacribed
in division (a) of section 5301.53 of the Revised Code.

^ • '.

^. .

9T00/90000

(c) Within theproeeding twentyyears, one ormori ofthe fotlovtiinghas occurred:

(i) The mineral interest has 'been the subJoct of a title transaction
that has been iilod or reCorded in the of{ice of the county recorder
of the county in which the lands are located; °

(1i)1"ltere as been actual production or withdrawal of minerals by
the holder from the lands, from lands covAred by a lease to which
the mineral interest Is subject or, in the oasfe of oi2 or gas, from
lands pooled, unitized, or included in unit operations, under
sections 1509.26 to 1509.28 of the Revised Code, in whioh the
mineral interest is partieipating, providel that the instsusnent or
order oreating or providing #br the pooling oi unitizat.ion of oil or
gas interests has been filed or recorded in the office of the eounty
recotder of the co" in which the lande that are subject to the
pooling or unitization are located;

(iii)1"ho mineral interest has been used in underground gas storage
opcrations by the holder.

(iv) The drilling or mining perinit has been Issued to the holder,
provide that an affidavit that states the name oiPthc permit holder,
the permit number, thetype ofpermit, and a lcgal desc'ription oft:he
lan0s a#fected by the pei•mit ha9 been tiled or recordad, • in
accordance with section 5301.252 of the nevlsed Code, in the
oi'fice of the county recorder of the county in which the lands are
located.
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,

(v) A claim to preserve the interest has becn filed in accordance
with division (c) of this seot9on.

(vi) In the oase of a separated mineral interest, a separately listed
tax pamei number has been created 'for the minnral Interest In the
corinty auditor's tax list and the county treasurer's daplicate tax list
in the county in which the lands are loaated.

(Bmphasis added)

Subsequent'to the conveyance'by Eiva Lawrsnce and Alma Lawxence to the plaintiffs'

'predecessor in title (to-wit: Cleve Landis and Marig>:,andis on August 30, 1946), and on March

_.` . 17,1978, Elva L Lawrence and Alma J Lawrence executed an ail and gas lease as lessors to

Boldon and Blake Corp (Lease'1/'olume 54, page 710) for a term of twenty (10) years; riowever,

• no• aotivity was ever cornmenced,

Also, subsequent to the conveya.nce by Elva Lawrence and Alma Lawrence to the

plaintiffs said,predecessors in title on July 12,1979, a Certificate ofTransferwasrecorded from^ . .. , . ,

Elva Lawrence to Alma Lawrence (Volume 588, page 284) purporting to transfer the subject

;reai estate but also containit,g tho same exeeption and reservingclause previously reforenced.

Neithew the mineral lease to Belden and Blake Corp, nor the Certiilcata of Transfer.

('Volume 588, page 284), are activities which under the statute prevent the abandonment of said
^ . .

Tnineral interests. No activities were ever commencod under sa(d oil and gas lease. The

Cettifieate ufTranster was executed subsequent to the oonveyance,of the subject real estate to

therplaintiifs (tlrerefore thcre was no interest to be transferred) and, further, the CertificaW of

Transfer speciFeally contained the same previously referenced eaceepting and reserving clause,

so even had it been cfPective, it woidd not hive beeil a title transaction of which the mineral

interest had beem the subiect.
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, ^ .•.

Fureher, even had the oil and gas lene (dated March 17, 1978) or the Certlficate of.

'iiansfer (datsdluly 12,1979) been considered as such atitlatransaption, thetwontyyearperiod

of•iteact#vity would have run, at the lat$st, on July 13, , 1999, prior to tho effective date of the

DMA of'2406 and subsequent to the cffective date of the DMA of 1989 which, including the

•thr.ee (3) year grace period, Is March 22, 1992. Thus, the mineral rights vested in the surfuce

owner on or before July 13,1999:

Defondants contention that the twenty (20) year term of the lease cau$ed a tolling of the

tw$nty (20) year statutory period of inactivity contetmplated by the DMA of I989 fs

unpet'suasive and not supported by any persuasive authority,
.• ,

Said statute (DMA of 1989) is found to be self executing upon the happening of the

actions stated therein and no action on bchalf of the plaintiffs was necessary to effectuate the' ,.
. • . ^ . . ' 1

abandownent. None ofthe provisions risted in §5301.56(33)((1)(a)-(e) appIies to the facts inthis

' • aase. . .

Plaintiffs are, therefore, found to be the owner of the mineral interest,

As to Issue #2, the Couxt finds thattlie issues in this case have been determined as stated

in the fmdings under lssue #1, and that Issue #x, the DMA of 2006, is not applicable to this

1•,natfier.but rather the DMA of 1989 is detetminative. Further, the Court finds thafthe DMA of

2006 is notretroactive but applies onlyprospectiv@ly in accbrdancewith OItC§ 1.48 asthe samC

was not "expressly made retfoactive'' as is raquired tinder said statute.

The Court flnds, based upon the pleadings; all rnatters in the court file and affidavits

timely filed in this action, that there is no genuine issue of material fact and, reasonable minds

can come to but one coiiclusion even when viewing the evidinne rnost favorably in ie.vor ofthe
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defendant, and that eonclusion is advc:rse to the dePendant, and plaintiffs are ontitled to

Judgment as a,matter of law, and the Court hereby GRANTS summary judgtnentin favor of the

plaintiffs.

, ,.

The plaintiffs as owners of the surfhoe are found to be the owner of the mineral rights

und®rlying the subject real estate, and title to the same shall be quieted in favor ofthe plaintiffs.

Turther, based upon the $bove, tho defendants' motlon for summary jud$mestt is hereby

OVERRULED.

'i'he (;nurt Is aware that this ruling.has the effoct of finding that, basCd upon the DNiA

•of 1999, many excepting and reserving clauses in current deeds actually may be of no effect,

in thtit they no longer except or reserve the mineral rights and, thas; surfaoe land owners may

actually also be owners of the mincral rights as regards mincrals underlying the surface lands,

not withstanding an'exception or reservation ofmineral clause included in the deed conveying

•tha reai vstats to the surface owner; however, that is the crtear intent of the legislators in their

enihotanent of the DMA of 1989, as well as the DMA of 2006. The function of the Court in this

matter is to int,erpret and apply the law as ena.cted by the logislature as therc was no challenge

to the stitute itself.

The plaintiffs shall prepare any documents necessary for recording and quieting

pla.intiffs' mineral Interest.

'['Ht'S YSA FINAL AI'pBAY.ABLN 0l(1)UTi ANIJ T.tTBtPI IS N(J JUST CAUSE FOR

DELAY.
N

cc: dg David n rson
Clinton 0 Bailey Esq
Brandon Cogswell Bsq
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CoU^22^^.OMMON P^l^s ®1^ ^k^ r SO^o. l^+lf ^4^.^^

^«'^;^ COG'd°IT

YMNEST SHANNON et al f p 3. 2 b

• ^a^ol^^i:t?e') j na^^ . J\J6,/RN[•t8.a EAYpiAti$ `Y e.7

Pla3ntifs PLAlA1TX ' 1VlOTION
FOR SUM Y JUDGMENT

-Va- ANI) i?VE UiL,II•TG DIEFENIDAPTTS'
1VIt}TIONFORSC ARYXID

JAY HOUSEHOLDER SR vt at
Case No. 12CV226 ,. .

Defendants

This case arises as a dispute over the ownership of the rnaersi, oil. Ans. etc ®°1 ts of

certatn real estate (hereinaft" relbrred tci as the "subject xeal +sstate"). The partios have entered

into stipulations of faot iAhich resolve the factual Issues, and both the plafnt3ffs and defendants

have fFled motiot}s for summary judgrnent. Tho Court, therefore, considers each parties mcYtio'n

in aocardance with Civil Rule 56 and the standard required by said rule and the case law

applicable thereto.

The parties stipulate that plaintiffs are the owners of the entire surfaco ofthe subject real

estate o#°approWmately 118 acres but dispute the ownership of the mineraT, oil and gas rights.

Three issues are addressed by thepatlfes In their motions for summary judgmaxtas being
e . .

dispo'sitive of the Issues of ownership of the ...oil.•naa, ate, underlyitig the subject real
• . •

ostato, and the Court ad+dresses each issue as follows:

Issue #1 is thd interpretation and meining of the foltowing clause (horeinaftar referred

to as the reservation clause -i'vith limitations) which is included in plaintiffs' deed to the subject
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redl estate as oonveyed to the plaintiffs from. Elva Lawrence and Alma Lawrenos by warranty

deed recorded at Deed Volume 542, page 515 (dated April 9, 1976), to-wit:

I3XIPEPT1NG AND RLSI3RVING all the coal, ail and gas and ather rnlnerals In,
on and under said premises, with a11'thn mining rights necessary and incident
thereto. And furthor the right to.mine and romove tho said coai and to make all
the necessary openings and entries In dolrxg so; with the flrther right to ereot all
ventilation and other necessary openings in mining and removing said coal
therefrom, with the #birthQrright to erect and construct tipples aud tracks and other
structures on the land. And also the right to drill and operate for oil and gas on
said promi$ss, with all the rights necessary and incident thereto.

These exceptions and reservations are limited to those property rights which have
been excepted and reserved In Grantors' chain of title.

Issuo #2 is the applicmtion of pRC§5301.56, the Dormant Minerals Act of 1989, as it

existed prior to 2006 (hereinafter referred to as the "DMA of 1989°), and whether said DMA

of 1989 was seif-executing as to the abandonmant of mineral, oil, gns, etc. rights which had

been rescrved under reservation clauses included fn deedg conveying title to real estate.

Issue 93 is the applieation of 4YtC§5301:56, the Dormant Minerals Act of 2006, as it

currently exists after having been amended by the legislation In 2006 (hereinafter referred to as

the "DMA of 2006"). Said DMA of 2006 is very similar to the DMA of 1989 but inaludes

no^ti,on aetions to be talron by the swrfhce owner of the real estate in order to effecfiiate tho

abandonment of do'rtaant rnineral rights..

Plaintiffs 'ohain, of title and tho subject rc:swrvations contained therein arc not at issue.

Pot case of analysis the plaintiffs refer to mineral rights in their t-hain of title in two mannerct,

to-wit:

'(1) the ane~haif"transferred mimpral jrights" as relates to the conveyance from
the Hstate of JH Lawrence of a 1/4 interest to his daughter, ElvaL Lawrence, and
of a 1/4 interest to his daughter, Alma d Lawrenc$ (CertIficate of 'i'ransfer
Volume 213, page 252, on August 9, 1946) and, thereafter, from Elva L
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Lawrenee and AlJrna J Lawrence to plaintxfl's (Warran'ty Deed Volume 542, page
S15, on August 9,1976). Said Cordfjcate of Transfer (Volume 213, page 252)
contains no mineral reservation clause.

(2) the one-half "reserved mineral Interest" as relates to the conveyances #'rom
.the estate of7 R Lavvrence ofa 1/4 interest to his daughter, Cheliissa Swick^rd,
(Certifioate of Transfer Volume 213, page 252) and of a 1/4' intorest to his
daughter, rette Houscholder, (Certificate of Transfer Volump 213, page 252).
The Ccrtifioate of Transfer contains'no.mineral resarvation clausc. However, the
subsequettt conveyance from Chellissa Swiekard (Volume 349,page 384) to E1va
Lawrence and Alma Lawrence, as well as the subseyuent conveyance from the
heirs of Jetta Householder (Volurn.e 263, page 213 and V'olume•283, page 209)
to Elva Lawrence and Aima La*renoe do contain "coal, oil, gas and other
minerals" reservations, to-wit:

EXCEPTING AND RE, SERV1NCt all the coal, oil and gas atid otherminerals in,
on-and under said premises, vvith alI the mining rights necessary and incident
thereto. Arid fbrth4r the right to mine and remove the said coal and to make all
the neeessary openings and cmtries in doing so, witb the 1'urther right to crvat all
ventilation and other necessary openings in mining and •removing sa,id coal
therdfeom, with the further right to e:rect and coustructtippios and tracks and other
struetures on the land. And also the rigbt to drill and operate for oil 'and gas on
said presnises, with alllffie rights necessary and ineident thereto.

As to lissue #I, the Court finds that tlia excepting and reserving clause with limitations

contained In plaintiffs' deed from Elva L. Lawrence and Alma J Lawrence (the grantors)(.D$ed

''Volume 542, page 515, dated April 9,1976) is not efPCctive to have reserved the mineral rights

as to the referenced "one-hatf transfemd '^WI., The Court Cnds that the language jn said

e*epting and reserving clause is, ciear and unambiguous and clearly states that;

These excc.^tions and reservations are limited to thoseproporty rigbts which have
been excepted and reserved in Grantors' chain ot'titio.

Thus, this Iimitation clause is cleaxly a part of and reiated to the clainied excepting and

reacrvingolause. There were t1o mineral rights reservations contained within the grantors' chain

of title when conveyed from the Estate oi'J. H. Lawrence io Elva L. Lawrence-and Alma J.

Lawrenee, nor werethcre any conveyances of said k•nineral rfghts fromF,lva Lawrenee and Alma
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Lalvrence prior to their oonveyance to the plaintifiPs on Apri19, 1976. 'i'hereffore, by the clear .

wording of said conveyance there were no mineral rights reserved, as there were nb propsrty

xi6ts excepted and reservdd within the cbain of titlo when conveybd to the plaintiffs.

Piaintiffs are,'therefore, found to ba the •owner of the "vne-half transfenred mineral

ri^hts".

Aa #a Issue A the Court finds that the DMA of 1989 Is upplicable to the issue of t'he

owftership of the "one half roserved mineral interest", that by the clear wordingI of said DMA

,b^ 1989'(§5301•.56(B)(1), ^as h' hli^ted below) said stt^tyrte was salf-cxcruting and that undcr

the facts as stipulatod in this case the excepting and reset ving clause eontainod within plaintiffs'

abdiui of title is not now effective having been abandoned by. inactionn as oontemplated by said

: • atatute.

Tle Cou;rt finds, thercfere, that by vhmte of the application of the DMA of 1989, the

DlaintifA are the owner of tha "one-halfreservcd mineral interest"<

Said DMA of 1989 states, in' . ` pertinant part as follows:

§$301.56(B)(l) Any.mineral interest held by any person, other than the ownvr of
the surface of the lands subject to the interest, shadl k.V deem^ a andfin^d ^d
vested in tke own r nrth if none of the following applies:

(a) 'Tho mti^cral intere;st is in coal, or in iiaining or other rights periincnt to or
gtceroisable in cottnection with an interest iri coal, as described in division (E) oi'
section 5301.53 of the Revised Cods..

(b) "lhe minera.l interest is holti by the'U,iited States, this sCate, or any political
subdivisioin, bodypolitic, or agenoy of. the tJnited S iates or this state, as described
in division ((;) of sectian 5301.53 o'Ftho Revised Code,

(c) "Within thepreoeding twentyyears, one or more of the following has occurred:

(1) 7 he mineral interest has been the subject of a title.transaction
that has beon filed or rocordcd In the office of the county recorcior
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. ^ •^ .

of•the.aounty in which.'the lands are located;

(ii) There as been aotual production or withdrawal of minerals by
the holder #i•om the la.nds, from lands covered by a lease to which
the iminera] ittterest is subject or, in the case of oil or gas, from
tands pooled, unitized, or included In unit operations, under
sections 1509.26 to 1509.28 of the Revised Code, in which the
mineral interest Is participating, provided that the instaurriont or
order creating or providing for tlie pooling or unitization of oil or
gas interests }m been filed or recorded in the office of the county
recorder of tho county in which the lands that are subject to the
•pooling or unitization are located;

.(ili) The mineral ititmst has becn used in underground gas storage
operatlons•by the holder.

(iv) 7fie.drilling or mining permit has been issued to the holdor,
provide that an affidavit that statss the naine of the permit holder,
theperniit number, the type ofpermit, and.a legal description o#'the
lands affectad by the parmit has been f31ed or recorded; In
accordance with soetion 5341.252 of the Revised Cade, In the
office of the caunty recorder of the county in which the ]ands are
located. •

(v) A claim to preserve the iitterost has been ffled In accordance'
with division (c) Of this section.

(vi) Xn the case of a separated inineral interest, a separately listed
tax paroel nurnber has been created for the mineral interest in the
county auditor's tax list and the county treasurer's duplicate tax list
in the county in which the lands are looated,

(Emphasis'addedj

Sulisequent to the conveyance by Elva Lawrence and Alma Lawrcnce to the plaintiffs

(dated A.pril 9,1976), on Match 17,1178, Elva 1, Lawrence. and Alma J' T.,awronce executed an

oil and gas lease as lessors to Beldon and Blake Corp (Lease Volume 54, page 710); however,

no aetivity was ever commenced,

Also, subsequent to tha convayance by Elva f.awronco and Ahna Lawrenco to the

-plaintiffs (dated April 9,1976), on July 12,1979, a Certificate of Transfer was recorded from
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Elva Lawrence to Alma Lawrence (Volume 588, page 284) purporting to transfer the subject

real estate but aiso containing the same exeoption and reserving c3ause previously referenced.

Neither the mineral lease to Belden and Blaice Corp, nor the Certifrr,ate of Transfer

'•(Vohume 588, page 284), are aotivities whieh under the statuteprevent the abandonment ofsaid

n}iaerat int.erests. No activities were' ever cominenced under said oil and gas. lease, The

Certificate ofTxattsferwas executed subsequent to the conveyanee of the sttbject real estate to

,the plainti€fs (thercfore there wasno interest to be transferred) and, further, the Certificate of

'1'rarasfor speoiiieally contained the same previously xet'erenced excepting artd reserving clauso,

so'even had It been ef'eetive, it-would not harrs been a title transcction of which the rnineral

: interest hsd been the subject.

Further, even had.the oil and gas iease (dated March 17, 1978) or the Certifeate of
. • . ^

Transfer (dated .Tuly 12,1979) been considered as such a title transaction, the tweniyyear peri od

of inaet'vity would have mn, at tho latest, on ruly 13, 1999, prior to the effective date of the

DMA of 2006 and subsequent to the effective date ofths DMA of 1989 which, including the,

'th!'ee (3) year grace pe3riAd, is Maroh 22,1992. Thus, the mineral rights vested in the suri'ace

aWner on or befm July 13, 1999.

Said statute (DMA of 1989) is found to he self-executing upon the happening of the

Actions stated therein and no action on bahalF o-f the plaintiffs was necessary to effectuate the

abandonment. None oftheprovisions listed In §5301.56(l3)((1)(a)-(a) applies to the facts in this

case.

Plaintiftb are, thetefore, found to be the owner of the "one-half reserved mineral

interest",
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As to Issue #3, the Court ilncis that the issues in this casehavo been determined as stated

iia the fiYndings underr 'Yssve #1 and Issue #2, and that Issue #3, the DMA of 2006, is not

applicable to this matter but rather the DMA of 1989 is determinativo. Further, the Court finds

that the DMA of 2006 is not rotroaotive but applies onl'y prospectiveIyy In accordance with

flltC0.48 as the same was not "expressly made retroaotive" as is required under said statute.

'11e Court finds, based upon the pleadings, all matters in the court file and affidavits

tirmely filed in this aotion, that there is no genuine Issue of material fact and; reasonable minds

c,an come to but one conclusion even when viowing the evidence most favorably in favor ofthe

defestdant, and that conclusion is adverse to the defendant, knd plaintiffs are entitled to

judgment as a rnatter nf law, and thc Court hereby GRANTS summary j udgrnent in favor of the

plaintiffs.
. • M

Thc plaintiffs are foirnd to be the owner ofthe mineral rlghts underlying the subjeot real

esta'te, and title to the same shall be quieted in favor of tho•plairntiffs.

Further, based upon the abovo, the defendants' motian for summary judgrnent is hereby

O"VSRRUL,ED.

`1'he Court is awarc that this ruling has the effect ot finding that many excepting and

reserving clausos in current deeds actually may be of no effect, in that they do not -except or

rasorve the rnine'ral righti and, thus, suxi'acs land owners may actually also be owners of the

mimera] rights as regards minerals undvrlying the surFace lands, not withstanding an exception

or reserva.l.ion of mineral olause inoludod In the deed conveying the real estate to the surface

owncr; however, that is the clear int'ont of the'legislators i ►i their eRactment of,tho DMA of

1.989, as well as the DMA o•f 2U06, The function of the Coprt in this xnatter is to interpret and
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apply the law as enacted by the legisiature as there was no ohalionge to the statute itself.

The plaintiffs shal1 prepare any documents necessary ^'c'r rooordir ►g snd ciuieti7ng

•plaintiffs' m}ner`aS itaterest.
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Clinton G Baxley Esq •
Brandon Cogswell Esq •
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TITLE 15. CONSERVATION OF NATURAL RESOURCES
CHAPTER 1551. ENERGY

Go to the Ohio Code Archive Directory

ORC Ann. 1551.18 (2014)

§ 1551.18. State energy planning purposes declared

The general assembly finds and declares that it is an essential government function and public purpose of the state to
promote the efficient utilization of energy, encourage the increased utilization of the state's indigenous energy resources,
promote the development of renewable energy resources, and foster increased cooperation among all levels of govern-
ment for the preservation or creation ofjobs and employment opportunities, the encouragement of economic growth, the
promotion of the general welfare, the protection of the public health and safety, and the protection of environmental
quality.

HISTORY:

137 v H 415. Eff 12-14-77,
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TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES

MARKETABLE TITLE ACT

Go to the.Ohio Code Archive Directory

ORC Ann. 5301.47 (2014)

§ 5301.47. Definitions

As used in sections 5301.47 to 5301.56, inclusive, of the Revised Code:

(A) "Marketable record title" means a title of record, as indicated in section 5301.48 of the Revised Code,
which operates to extinguish such interests and claims, existing prior to the effective date of the root of title, as are stat-
ed in section 5301.50 of the Revised Code.

(B) "Records" includes probate and other official public records, as well as records in the office of the recorder
of the county in which all or part of the land is situate.

(C) "Recording," when applied to the official public records of the probate or other court, includes filing.

(D) "Person dealing with land" includes a purchaser of any estate or interest therein, a mortgagee, a levying or
attaching creditor, a land contract vendee, or any other person seeking to acquire an estate or interest therein, or impose
a lien thereon.

(E) "Root of title" means that conveyance or other title transaction in the chain of title of a person, purporting to
create the interest claimed by such person, upon which he relies as a basis for the marketability of his title, and which
was the most recent to be recorded as of a date forty years prior to the time when marketability is being determined. The
effective date of the "root of title" is the date on which it is recorded.

(F) "Title transaction" means any transaction affecting title to any interest in land, including title by will or de-
scent, title by tax deed, or by trustee's, assignee's, guardian's, executor's, administrator's, or sheriffs deed, or decree of
any court, as well as warranty deed, quit claim deed, or mortgage.

HISTORY:

129 v 1040. Eff 9-29-61.
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TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES

MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory

ORC Ann. 5301.55 (2014)

§ 5301.55. Liberal construction

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall be liberally construed to effect the legislative
purpose of simplifying and facilitating land title transactions by allowing persons to rely on a record chain of title as
described in section 5301.48 of the Revised Code, subject only to such limitations as appear in section 5301.49 of the
Revised Code.

HISTORY:

129 v 1040. Eff 9-29-61.
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TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES

MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory

ORC Ann. 5301.56 (2014)

§ 5301.56. Abandonment of mineral interest and vesting in owner of surface of lands

(A) As used in this section:

(1) "Holder" means the record holder of a mineral interest, and any person who derives the person's rights from,
or has a common source with, the record holder and whose claim does not indicate, expressly or by clear implication,
that it is adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter 1509., 1513., or 1514. of the Revised
Code to the holder to drill an oil or gas well or to mine other minerals.

(3) "Mineral interest" means a fee interest in at least one mineral regardless of how the interest is created and of
the fonn of the interest, which may be absolute or fractional or divided or undivided.

(4) "Mineral" means gas, oil, coal, coalbed methane gas, other gaseous, liquid, and solid hydrocarbons, sand,
gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalliferous ore, or
another material or substance of commercial value that is excavated in a solid state from natural deposits on or in the
earth.

(5) "Owner of the surface of the lands subject to the interest" includes the owner's successors and assignees.

(B) Any mineral interest held by any person, other than the owner of the surface of the lands subject to the interest,
shall be deemed abandoned and vested in the owner of the surface of the lands subject to the interest if the requirements
established in division (E) of this section are satisfied and none of the following applies:

(1) The mineral interest is in coal, or in mining or other rights pertinent to or exercisable in connection with an
interest in coal, as described in division (E) of section 5301.53 of the Revised Code. However, if a mineral interest in-
cludes both coal and other minerals that are not coal, the mineral interests that are not in coal may be deemed aban-
doned and vest in the owner of the surface of the lands subject to the interest.

(2) The mineral interest is held by the United States, this state, or any political subdivision, body politic, or
agency of the United States or this state, as described in division (G) of section 5301.53 of the Revised Code.

(3) Within the twenty years immediately preceding the date on which notice is served or published under divi-
sion (E) of this section, one or more of the following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been filed or recorded in the office
of the county recorder of the county in which the lands are located.

(b) There has been actual production or withdrawal of minerals by the holder from the lands, from lands
covered by a lease to which the mineral interest is subject, from a mine a portion of which is located beneath the lands,
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or, in the case of oil or gas, from lands pooled, unitized, or included in unit operations, under sections 1509.26 to
1509.28 of the Revised Code, in which the mineral interest is participating, provided that the instrument or order creat-
ing or providing for the pooling or unitization of oil or gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or unitization are located.

(c) The mineral interest has been used in underground gas storage operations by the holder.

(d) A drilling or mining permit has been issued to the holder, provided that an affidavit that states the name
of the permit holder, the permit number, the type of permit, and a legal description of the lands affected by the permit
has been filed or recorded, in accordance with section 5301.252 of the Revised Code, in the office of the county record-
er of the county in which the lands are located.

(e) A claim to preserve the mineral interest has been filed in accordance with division (C) of this section.

(f) In the case of a separated mineral interest, a separately listed tax parcel number has been created for the
mineral interest in the county auditor's tax list and the county treasurer's duplicate tax list in the county in which the
lands are located.

(C) (1) A claim to preserve a mineral interest from being deemed abandoned under division (B) of this section may
be filed for record by its holder. Subject to division (C)(3) of this section, the claim shall be recorded in accordance with
division (H) of this section and sections 317.18 to 317.20 and 5301.52 of the Revised Code, and shall consist of a notice
that does all of the following:

(a) States the nature of the mineral interest claimed and any recording information upon which the claim is
based;

(b) Otherwise complies with section 5301.52 of the Revised Code;

(c) States that the holder does not intend to abandon, but instead to preserve, the holder's rights in the min-
eral interest.

(2) A claim that complies with division (C)(1) of this section or, if applicable, divisions (C)(1) and (3) of this
section preserves the rights of all holders of a mineral interest in the same lands.

(3) Any holder of an interest for use in underground gas storage operations may preserve the holder's interest,
and those of any lessor of the interest, by a single claim, that defmes the boundaries of the storage field or pool and its
formations, without describing each separate interest claimed. The claim is prima-facie evidence of the use of each sep-
arate interest in underground gas storage operations.

(D) (1) A mineral interest may be preserved indefinitely from being deemed abandoned under division (B) of this
section by the occurrence of any of the circumstances described in division (B)(3) of this section, including, but not
limited to, successive filings of claims to preserve mineral interests under division (C) of this section.

(2) The filing of a claim to preserve a mineral interest under division (C) of this section does not affect the right
of a lessor of an oil or gas lease to obtain its forfeiture under section 5301.332 of the Revised Code.

(E) Before a mineral interest becomes vested under division (B) of this section in the owner of the surface of the
lands subject to the interest, the owner of the surface of the lands subject to the interest shall do both of the following:

(1) Serve notice by certified mail, return receipt requested, to each holder ot each holder's successors or assign-
ees, at the last known address of each, of the owner's intent to declare the mineral interest abandoned. If service of no-
tice cannot be completed to any holder, the owner shall publish notice of the owner's intent to declare the mineral inter-
est abandoned at least once in a newspaper of general circulation in each county in which the land that is subject to the
interest is located. The notice shall contain all of the information specified in division (F) of this section.

(2) At least thirty, but not later than sixty days after the date on which the notice required under division (E)(1)
of this section is served or published, as applicable, file in the office of the county recorder of each county in which the
surface of the land that is subject to the interest is located an affidavit of abandonment that contains all of the infor-
mation specified in division (G) of this section.

(F) The notice required under division (E)(1) of this section shall contain all of the following:

(1) The name of each holder and the holder's successors and assignees, as applicable;
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(2) A description of the surface of the land that is subject to the mineral interest. The description shall include
the volume and page number of the recorded deed or other recorded instrument under which the owner of the surface of
the lands claims title or otherwise satisfies the requirements established in division (A)(3) of section 5301.52 of the Re-
vised Code.

(3) A description of the mineral interest to be abandoned. The description shall include the volume and page
number of the recorded instrument on which the mineral interest is based.

(4) A statement attesting that nothing specified in division (B)(3) of this section has occurred within the twenty
years immediately preceding the date on which notice is served or published under division (E) of this section;

(5) A statement of the intent of the owner of the surface of the lands subject to the mineral interest to file in the
office of the county recorder an affidavit of abandonment at least thirty, but not later than sixty days after the date on
which notice is served or published, as applicable.

(G) An affidavit of abandonment shall contain all of the following:

(1) A statement that the person filing the affidavit is the owner of the surface of the lands subject to the interest;

(2) The volume and page number of the recorded instrument on which the mineral interest is based;

(3) A statement that the mineral interest has been abandoned pursuant to division (B) of this section;

(4) A recitation of the facts constituting the abandonment;

(5) A statement that notice was served on each holder or each holder's successors or assignees or published in
accordance with division (E) of this section.

(H) (1) If a holder or a holder's successors or assignees claim that the mineral interest that is the subject of a notice
under division (E) of this section has not been abandoned, the holder or the holder's successors or assignees, not later
than sixty days after the date on which the notice was served or published, as applicable, shall file in the office of the
county recorder of each county where the land that is subject to the mineral interest is located one of the following:

(a) A claim to preserve the mineral interest in accordance with division (C) of this section;

(b) An affidavit that identifies an event described in division (B)(3) of this section that has occurred within
the twenty years immediately preceding the date on which the notice was served or published under division (E) of this
section.

The holder or the holder's successors or assignees shall notify the person who served or published the notice
under division (E) of this section of the filing under this division.

(2) If a holder or a holder's successors or assignees who claim that the mineral interest that is the subject of a
notice under division (E) of this section has not been abandoned fails to file a claim to preserve the mineral interest,
files such a claim more than sixty days after the date on which the notice was served or published under division (E) of
this section, fails to file an affidavit that identifies an event described in division (B)(3) of this section that has occurred
within the twenty years immediately preceding the date on which the notice was served or published under division (E)
of this section, or files such an affidavit more than sixty days after the date on which the notice was served or published
under that division, the owner of the surface of the lands subject to the interest who is seeking to have the interest
deemed abandoned and vested in the owner shall file in the office of the county recorder of each county where the land
that is subject to the mineral interest is located a notice of failure to file. The notice shall contain all of the following:

(a) A statement that the person filing the notice is the owner of the surface of the lands subject to the miner-
al interest;

(b) A description of the surface of the land that is subject to the mineral interest;

(c) The statement: "This mineral interest abandoned pursuant to
affidavit of abandonment recorded in volume ..... , page ......"

Immediately after the notice of failure to file a mineral interest is recorded, the mineral interest shall vest in
the owner of the surface of the lands formerly subject to the interest, and the record of the mineral interest shall cease to
be notice to the public of the existence of the mineral interest or of any rights under it. In addition, the record shall not
be received as evidence in any court in this state on behalf of the former holder or the former holder's successors or as-
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signees against the owner of the surface of the lands formerly subject to the interest. However, the abandonment and
vesting of a mineral interest pursuant to divisions (E) to (I) of this section only shall be effective as to the property of
the owner that filed the affidavit of abandonment under division (E) of this section.

(I) For purposes of a recording under this section, a county recorder shall charge the fee established under section
317.32 of the Revised Code.

HISTORY:

142 v S 223. Eff 3-22-89; 151 v H 288, § 1, eff. 6-30-06; 2013 HB 72, § 1, eff. Jan. 30, 2014.
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