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MOTION TO EXTEND STAY IN THE
EVENT 3-URISDIC'.I'ION IS ACCEPTED

Pursuant to S. Ct. Prac. R. 4,O1.(A)(2), appellant Douglas Prade moves the Court to, in the

event it accepts jurisdiction over this appeal, extend the current stay of execution of the judgment

manda.tf; of the Rmrnit County Court of Appeals, Ninth Appellate District, Case No. CAa26775,

until final resolution of the appeal, The currently operative stay order dated April 23, 2014,

granting Mr. Prade'sAmended Motion for Immediate Stay provides: ;`iJlsoii consi^^ration. of

appellant's amended motion for immediate stay of execution of the judgment mandate, it is

ordered by the casuit that t-he motion is granted until the crurt's detemiina^^on of the

jurisdictional ^^^stion.SY Under its terms, the cturenI stay will expire ^^^-i this Court's

"determination of the jurisdictional questio.n." Thus, even if this Coairt accepts jurisdiction, the

court of appeals' judgment mandate very like1ywilI, unless aiiotlier stay order issues, result in

Mr. Prade's re-^^^^t and re-z^car^^ration j tist as occurred on the moming of March 20, 2014,

before this Court's initial stay order issued later that day. Because the same reasons that

supported N'Ir. Prade's Amended Motion for Immediate Stay also would, if jurisdiction is

accepted, warrant the requested extension, Mr. Prade incorporates by reference the arguments in

his Amended Motion.

Fundamentally, Mr. Prade was exonerated and fotmd b`actLially innocenI"^y the

postconvictioii. trial court after a ^ourMrIay hearing in which it heard seven expert witnesses. In its

detailed, 25mpage January 29, 2103, order, the trial court carefully weighed and assessed the

evidence from both the original trial mid the postcc^nvictaon:I^earz^g and reached conclusions that

not only were well reasoned, but for which there was abundant support in the ^^cord,

Mr. Prade has been free since ^Canuary 29, 2013, and, as detailed ir. Mr. Prade's

memorandum in suppc^^ of jurisdiction and the memorandum from. amicus The Innocence
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Network, properly so. The court of appeals majority erred in (1) conducting a de novo review,

rather than, as it should have, reviewing for abuse o£'d.iscr^^^on, which would have r^sulted in

affirmance; (2) requiring Mr. Prade to prove bi^ ^iino^ence to a 100% certainty by focusing ^^i

whether Mr. Prade foreclosed the possibility that the new DN-A found on Dr. Prade's lab coat

over her killer's bite mark could have been "contamination," rather than, as it should have,

assessing whether the new D"IA evidence, when coaisidered with all other admissible evidence,

would have caused a reasonable juror to find him iiot guilty; (3) i^iioring the import and likely

effeut €^^the new bite mark identification evidence that destroyed the sole physical evidence at

trial tying Mr. Prade to the crime; and (4) considering an appeal -from a "final verd^ef} under

R.C. 2945,67(A) over which it lacked subject matteryurisdic#ion, True and accurate copies of

the trial court decision and the judgment of the Summit County Court of Appeals are attached as

Exhibit A and 1=;xbibzt B, respectively.

The arguments presented in the State's Response to Amended Motion For Immediate

Stay were unpersuasive when filed and remazii. so today. :Itespondi^^ to Mr. Prade's assea^^on

that he is eligible for release on bond, the State argued that the trial couftss a^^^mative order,

granting a new trial in the event the exoneration order is €^^^^turned, is null and void. For the

reasons explained in Mr. Prade's Amended Motion for Inimeds^^^ Stay, the new trial order is not

void. Indeed, the State recently file a Motion for Leave to Appeal in the Niaith District (attached

as Exhibit C), whachwould have been unnecessary if the order actually were void. The State is

purstiing its meritless voidnes^ argument to render Mr. Prade ineligible for release on bond. This

tactic by the State is a compelling reason for this Court to extend the stay. I'h^ stay may be Mr.

Prade's only bope for remaining free pending his appeal, as the trial court may be persuaded by
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the State'^ suggestion that iVir. Prade is ineligible for bond or, altematively, impose a bonding

requiremeait beyond Mr. Iarad.egs ability to obtain a bond.

Tb.^ State also suggested that Mr. Prade has every motive to flee but failed to note that,

significantly, he has been free for fifteen montYis and has not fled, Indeed, Mr. Prade appeared in

the trial court on the morning of March 20, 2014, knowing Ul well that he likely would be (as

indeed he was) arrested and incarcerated ^^^^s Court granted a temporary stay later that day, and

he was released). Had Mr. Prade intended to fieey he could have done so before he appearcd in

the trial court and was handcuffed and taken to the Sau-nmit County Jail.

The State also referenced Nlr. Prade's convictions on wiretapping and rel^^ed charges

stemming from recording phone calls in the bou^^ in which he was living. This is a red herring

because Mr. Prade long ago completed the sentences imposed for those violations. 'Fbe issue is

wkaetber Mr. Prade---a 6$-year old man the posteonviction trial court found to be "a^tuOy

zn-nocent$" aaid exonerated based on new DNA evidence-should return to prison -vvblle this C;ourk

decides his appeal. Prior nonviolent offenses for which Mr. Prade has already served his time

are irrel^^ant.

FinAy, to the extent that the CouitY^ consideration of this motion requires a more

extensive understanding of the bases for this appeal, Mr. Prade. incorpor^,..^es by reference the

matters addressed in his memora.nd'um in support of jurisdiction, as well as the memorandum in

support ofjurlsdgctir^n filed by amicus The Innocence Network.
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CONCLUSION

For the foregoing reasons, if this Court accepts jurisdiction over Mr. PradeFv appeal, it

also should issue an order extending the existing stay until the Cdo-a.rt resolves the appeal.

M^y77,201 4 R eetfully submitted,pg6

ffavid Booth Alden (Ohio Bar #6,143)
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STATE OF OHIO

Plaintiff,

V.

^OUGLASPRA^^

Defendant

CASE NC}.9 CR 1.948M02-0463

JUDGE JUDY HI1^^ER

ORDER ON DEFENDANT'S
PETITION FOR POS'Y'a
CONVICTION RELIEF
OR MOTION FOR NEW
TRIAL

This matter cornes before the Court on Defendant Douglas Prade's Petition for PtsstR

coraviction Relief, or alterrzatively, Motion for New Trial. The Court has reviewed the

Petation/Mlot^on; amicus curiae, response, a^eply, and post-hea^ing briefs; the extensive expert

testimony and exhibits at hearing over the course of fssiar days in October of 2012F this Court's

September 23, 2010, Order granting the Defendants Application for Post-canviction DNTA

Testing; and applicable law.

FACTS A^^ PROCEDURAL I=TISTORY

On November 26, 1997, Dr. Margo Prade was fatally shot in the front seat of her van

parked outside of her medical office in Akron, Ohio. She died from multiple gunshot wounds to

her ^^^e-st. In Febil;ary of 1998, lier exmhusband, Akron Police Captaia^^ Douglas Prade, was

indicted for aggravated m•derP a firearms specification, wiretappang, and possession of crimina.,

tools. Prade raised wi alibi defense at trial. On September 24, 1998, then sitting Judge Mary

IN''^HE COLJRT OF COMMON PLEAS
SUMMIT COUNTY, O^IO

La-i
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Spicer sentenced Prade to life in prison after he was found guilty by jury of aggravated murder,

among the other counts. Prade is currently incarcerated and has consistently ^naintaened his

iauiocence. On August 23, 2000, Defendant's conviction was affirmed on appeal. State v,

Prade (2000)y 133 Ohio App,3d 676. Later that year, the Ohio Supreiz^^ Court declined a

discretionary review of his conviction. State v. Prade (2000), 90 Ohio St3d 1490.

Tn 2004, Defendant filed his first Application for Past9conviction DNA Testing pursuant

to a newly enacted Ohio DNA testing statute, R,C. 2953.71, On May 2a 2005„ Judge Spicer

denied his Motion, in part, finding that DNTA testing had been done before trial that had excluded

him as the source of the DNA samples taken from the victim, As such, the Court determined that

Prade did not qualify for DNA testing because a prior definitive DNA test had previously been

conducted. The Ninth District Court of Appeals dismissed his appea.1 of this denial as untimely,

State v. Prade (June 15, 2005), 9d' Dist. C.A. No. 22718. ^efendatit did not appeal this denial to

the Ohio Supreme ^ourt.

In 2008, Defendant filed his Second Application for Postr^onvictisa^ DNA Testing based

on the Ohio DNA testing statute, as amended in 2006. On June 2, 2008, Judge Spicer again

denied his A.ppl3.cation, finding *het he did not qualif;r ^^^^^^se, (1) prior definitive DNA testing

had been conducted and (2) he failed to show that additional DNIA testing would be outcome

determinative. The Ninth District Court of Appeals affirmed this Court's d.ecision, State v.

^^ade, 9"' Dist. C.A. No. ^4296g ^^^^ Ohio 704. (Prade, 9' Dist.), On May 4, 2010, the Ohio

Supreme Court overtumed both the trial Court and Court of Appea1s, finding Lliat new DN,A,

methods ^^ave become available since 1998, and that, as such, the prior DNA test was not

"definitive" within the meaning of R.C. 2953.74(A)F i.e., new DNA testing methodology could

detect infbrination that could not have been detected by the prior DNA test. State v. Prade, 126
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Ohio St.3d 27, 2010 Ohio 1842, syllabus number one. (Pradez S.Ct.) Based on initial DNA

testing, the Ohio Supreme Court determined that Prade's exclusion was "meaningless": the 1998

testing methods have limitations because the victim's own DNA overwhelmed tk^e killer's DNA.

Id., at 119. Upon remand, this ^ourt. det^^^^ined that the results of new '^ ^STR D"°^A testing

would have been out^ome determinative at the underlying trial, pursuant to the curent DN A

testing statute.

Since the remand, the parties irdtially utilized the services ol'D-NA Diagnostics Lab to

test numerous items, lxacludirzg,

1. Apl^^^ of metal and swab from Dr. Prade's bracelet (DDC # 01.1 and 01.2),

2. Cutting from Dr. Prade's blouse (DDC # 02),

3, Bite mark swabs (DDC # 05, 22 and. 23),

4. Swabs from Dr. Prade's right cheek (DDC # 06, 21, and. 24),

5. Microscope slides and vial specimens (DDC # 07.1 -10,11),

6. Saliva samples from Timothy Holst^n (Dr, Prade' s fianc6) and Defendant (DDC # 13

and 14),

7. '1'hr.^^ buttons from Dr. Prade's lab coat (DDC # 18),

8. Cuttings from the lab coat (DDC # 19 - 20),

9. Fangemall clippings from Dr. Prade (DDC # 25)g

10. DNA extracts, blcsod tubes, and blood cards from Dr, Prade, the Defendant, and

T1ngothy Holsten (DDC # 27 - 33, 3 7 and 3 8)3

11. DNA extracts from LabCorp (the original DNIA Testing 1`acality from the underlying

case) (DDC # 3 4, 3 5, and 3 9), and

12. Aluminum foil with DQA cards (DDC # '16),
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At the State'^ request, BCl:&T subsequently tested the following additional items:

1. Apiece of metal ^oms3r. PradePs bracelet (BCI Itern 1 02.1)f

2. Three buttons from Dr.1'rade's lab coat (BCI Items 105.1 ®11#5.3)y

3. 10 fin,^email clippings from Dr, Prade (BCI Items 106.1--4106,10),

4. An additional cutting from the bite mark area from the lab coat (BCI lte.-ni 111.1),

5. Swabbing samples taken from the bite mark area (BCi items 111.2 aaid 111.3)A

6. Samples taken from outside of the bite mark area of the lab coat (BC1 Items 114.1 ---

114.4).

The DNA testing is now ^omlslete. The parties disagree about the meaning/outcome of

the test results, particularly results concerning the cuttings from the bite mark area of the lab coat

- DDC #19aA.1 and 19.A.2. "i h^ Court will address these test results and their meaning below.

PETITION FOR POST-CONV1C'1'1ON RELIEF

Defendant seeks to have his conviction for aggravated murder vacated aiad to be released

from prison pursuant to his Petition for PostRcanvlctlon Relief g Under R.C. 2953.23(A), a

petitioner may seek postmcond=3c;tion, relief ixnaler on-1N, hvo limited ci^cumstances:

(1) The petitioner was either "unavoidably prevented from discovery of the facts upon

which the petitioner must rely to present the claim for re11ef," or "the United States Sup.enne

Court recognized a^^ew federal or state right that applies retroactively to persons in the

petitianer°s sfltuation," and °°fflhe petitioner shows by clear and convincing evidence that, but for

the coigstfltutl^nal error at trla.l8 no reasonable factfinder would have found the petitioner guilty of

the offense of wlalctz the petitioner was convicted. "

Defendantys convictions on six counts oi`intercept3s^n of carramun3cations afid one count of possession of criminal
tools are not asected by either the Petition for Post-conviction Relief or Motion for New Trial as these convictions
are not in any way related to the DNA evidence. Mr. Prade tea^ now served the ser3tef:ce imposed on those crimes.
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(2) The petitioner was convicted of a felony * * * and upon consideration of all ava.lable

evidence related to the inmate's case * * *, the resUlts of the DNA testing establish, by clear and

convincing evidence, actual innocence of that felony offense (Emphasis added.)

"Actual innocence" under R.C. 2953.21.(A)(1)(b) "mea,.̂ as that, had the results of the DNA

testing ^ * * been presented at trial, and had those results been analyzed in the context of and

upon consideration of all available admissible evidence related to the imrf,ate's case * * * na

reasonablej'^c^flnder would havefound the petitioner ,gualj^y ofthe o,^^`ense of which the petitioner

was convicted * * *, (Emphasis added.)

Al^ougta R.C. 2953 31 (L), the rsutcomewdetermlnat.lve test, for granting an application for

post-conviction DNA testing, and.R,C. 295321(A)(1)(b), the actual irn^^ence test for granting a

petition for post-conviction relief, do resemble each other, they are not the same. State v. King,

8u` Dist. No. 97683, 2€112 Ohio 4398,P11 R.C. 2953.71(L) requires only a "strong probability"

that no reasonable factfinder would have found the defendant guilty, while R.C.

2953.21(A)(1)(b) requires that "no reasonable factfinder would have found the defendant guilty,

^tl^out exception." Id. Furthermore, the trial court's statements in its findings of fact and

conclusions of law for a defendant's application for post-conviction DNA testing are not binding

on the court's later determination regarding the petition for post-conviction relief. Id.

The Court will now address the Defendant's conviction for aggravated murder and the

available admissible evidence, including the new YrSTR f^NIA evidence, The available

evidence includes the evidence at the underlying trial. The law of the case applies wltli respect

to subsequent proceedings, including hearings to deterrni.rbe whether the defendant has proven

actual innocence based upon the new Y-STR DNA test results.' Kang„ at l.p1b-17.

2 The law of the case is considered a rule of pr^etice rather than a binding rule of substantive law. King, at P 16.
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D_A EVIDENCE

In the underlying trial, a number of items were tested for DNA, including Dr, Prade's

fingernail clippings, fabric frorr. the sleeve of Dr. Prade's lab coat in the area surrounding the

'bite mark, and a broken bloodstained bracelet. Prade (S.Ct.), at P16. Of this evidence, the most

significant was the fa'oric from the lab coat where the bite mark occurred because it contained

"the best possible source ^^DNA evidence as to her [Dr. prade] killer's ad.entity." Id., at P 17

(quoting Dr. Thomas Callaghan, the State's DNA t^sbrig expert). Dr. Callagh.mi tested several

cuttings from the cloth from the lab coat, including one from the bite-mark area on the sleeve in

the biceps arrea, Id., at P I S. Withiv the bite-mark area, he analyzed the cutting in three samples

- the right side, the le^`t side, ared. the center of the bite mark., Id. Dr. Callaghan testified that, if

the hiter's tongue emne into contact with this area, some skin cells from the biter's lips or tongue

may have been left on the fabric of the lab ^oat., Id. Ultimately, the Defendant was excluded as

a contributor to the DrA that was typed in this case. Id.

Worth noting at the onset of this analysis is that the Defendant's exclusion in the

underlying trial as a contributor to the DNA found on the bite mark or anywhere else on Dr.

Prade's lab coat is {`t^eaningless'°^

`g[T]he testing excluded defendant only in the sense that DNA^'€aund was not his,
because it was the victirn°s> But the "ex^luszoe" excluded everyoh.e other thaai the
victim in that the victim's DNA overwh.eImed the. killer's DNA due to the
limitations o€'the 1998 testing methods." Prade, at P20 (Emphasis ther^ln,)

Testing is now complete on the above list of items, using Y-Chromosome Short Tandern

Repcat Testa^a (Y-STR Testing), a testing procedure that was not available in 199&

Significantly, the Defendant has been excluded as the DTNA contributor on all the tested items,
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including the samples from the blte-marlC areas of the lab coat, by use of the ^°-S'1R Testing

method,

The Court heard four daXs otr'^^^ert testimony relating to the meaning/outcome of the

DNA test results and related issues. Defendant's experts -were Dr. Julie Heinig, Assistant

Laboratory Director for Forensics for DNA Diagnostic Center (PDC)y and Dr.Richard. Staub,

Director for the Forensic Laboratory for Orchid Celimark (until very recently). The State's

expeTis were Dr, Lewis Maddox and Dr, Elizabeth Benzinger from the Oh€'o Bureau of Criminal

Identl^catlon & Investigation (BCz&l). All are well qualified experts in their fields. "1'h^

primary focus of the tests and testimony from these experts related to the bite-mark Qaattings fr^i-n

the lab ^oe, The Court also has in its possession letters from JLm Slagle, CrLmina1 Justice

Section Chief for the Ohio ^ttom^y General, and from Dr. Berz1ngerA each providing an

independent review of the evidence relating the Defendant's request for postDconviction DNA

Cest.garg,

For this Court's analysis, it is tind'€sp€awd that (1) Dr. Prade's killer bit her on the le-ft

underaiin hard enough to leave a perananent impression on her skin ftou.gh two layers of

clothing; (2) her killer is blghly likely to have left ^sulsstan:tlal quantity of DNA on her lab coat

over the bite mark when he bit Dr. Prade; (3) the recent testing identified male DNA or. the lab

coat bitensnark section; and (4) none of the male DNA found is the Defendant's DNA.

DDC performed the anltW ^^STR testing of DiNA extracts from a large cutting from the

center of the bltemmark, section of the lab coat (around where the FBI previously had taken two of

the three cuttings from 1998), which ^^carne DDC 1 9.A,1 ; and from three additional cuttings

within the blte-mark section of the lab coat that were then combined v./ith the. remaining extract

from DDC l9eA.l to make DDC 19>A.2. It is undisputed that (1) DDC9s testing of 19,A.1

7
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identified a single, partial male DNA profile; (2) DDC's testing of l 9.A<2 identified a mixture

that included paitial male profiles of a least two rr^en, and Q) that both l9oA.l and 19.A^2

conclusively excluded Defendant (and also Timothy Halston) from having contributed the DNA

from these two sample& Also undisputed is thak these DNA exclusions are not expressed in

terms of probabilities; they are ceeta€riti^^ ^ both Defendant and Timothy Holston are excluded

as contributors to the partial D^TA profiles obtained from the blteamark area of the lab coat.

A second laboratory at BCl&l performed f-arther YLLSTR testing on additgoral material k

one new cutting from the bite-mark section of the lab coat; swabs from the sides of the lab coat;

cuttings from the right and left underarm, left sleeve, and back of the lab cc^at, buttons -faam the

lab coat; fngernails clippings; and a piece of metal from the bracelet - ¢ all at the State's request.

It remains undisputed that the Defendant can be excluded as a source of the male DP^^A from all

ite-ms tested fxozaa. ^^^&L

The State argues that the DDC test results relating to the bite-ma-rk section are

meaningless due to contamination, transfer touch 1•?iNA, or analytical error, In sup^orts the State

asserts that the male DNA found osi the bite mark section included extremely low levels ol'trace

T)NA, i,e, from l. 9„A. l (3 M 5 cells) and 19, A.2 (a;i^proxamately 10 cells), from possi.lsl y two up to

^^e. male persons, and that how or when that male DNA was deposited is unknavam As such,

the State argues that the testing of the DNA bite-mark evidence provided at best inconclusive

results that in no way bear on the Defendant's claims for exoneration. Defendant argues the

opposite - that the more significant partial male profiles fiom 19.A.1 and l 9.,^^2 are more likely

than not the DNA from Dr, Prade's killer, Each side provides ^^^^it opinlon in support of its

posbtions and against the opposing positions.
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Upon review, the Court makes the followrir^g findings of fact relating to bite-mark

evidence from the lab coat:

(1) Because saliva is a rich source of IYiA material, while touch DNA is a weak source

of DNA rfliaterial, it is far more plausible that the male DNA found in the bite-mark

section of the lab coat was contributed by the killer rather than by inadvertent contact;

(2) 'Fhe Y-STR DNIA testing a^^var;ous areas of the lab coat other than the bite-mark

section was expressly designed by the State to test for contamination or for touch

DNA and that testing failed to find &ny male DNA , thereby suggesting a low

probability of contamination or touch DNA;

(3) The ways in which the State suggested that the bite-mark section of the lab coat could

have been contaminated with stray male D`A are highly speculative and implausible;

(4) The small quantity of male DNA found on DDC 19.A,1 and 19<A.2 does not mean

that the Y-STR profiles obtained from these samples are invalid or unreliable;

(5) Earlier testing and treatment of the bite-mark section of the lab coat by the FBI ai.^d

SERI from 1998 explains the small quantity of male DNA remaining fxom the crime,

and the simple passage of time causes DNA to degrade; and

(6) "['he Defendant has been conclusively excluded as the contributor of the male DN'A

on the bite mark section of the lab coat or anywhere eise.

BITE TMARK IDENTIFICATION EVIDENCE

As this Court previously found in its September 23, 2010 Order,

Forty-ftee witnesses testified for the State at trial. Lay witnesses
pravided detai1^oncerning the relationshi-o between the decedent and the
Deferadant. Police officers testified ^oneeming the results of their investigation.
No weapon or fingerprints were found. Nobody witnessed the killing. Bite rnrark
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evidence, however,
aggravated murder
added),

provided ihe basis for the guilty verdict on the count for
State v. Prade, 2010 Ohio 1842, 1^^ 3 and 17. (emphasis

'Fo obWn conviction on the murder charge at trial, the Statefc^cused on
convincing the jury that Defendant Prade bit the victim so hard tlirough two layers
of clothing that he left an impression of his teeth on her skin. Such evidence was
crucial because noo other ph.ysicaa} non-circu:nstantfal evidence existed to suggest
Prade's guilt. In support of this theory, the State offered testimony from two
dentists with training in ^1`orensic odontology, Dr. Marshall and Dr. Levine. In
refutation, the ^elfense called Dr. Baum, a maxillofacial prosthodontist, The
respective apflr.dor^^ of these three experts covered the sp^ctrwrio To sum up, Dr,
Marshall believed the bite mark wa..^ ,..oade by Prade; Dr. Levine testified there
was not enough to say one way or another; and Dr. Baum "Pined that such a^^ au
was a virtual i.rAipossibllity for Prade due to his loose derature.°

^everal explanations exist for the disparate opinions. First, the autopsy
photographs depict a bite mark impression without clear edge definition.
Obviously, the expertsQ interpretations of the observed pattea-^^ of the dental
impression depend^d on the clarity and quality of the bite mark iinageo Further,
the experts' opinions were not only based on dil^`erirag methodologies b-ut also
were without reference to scientific studies to support the validity of the
r-vspective opinlans, And this is to say nothing of the potential for expert ^ias,
Surely the jury struggled assigning greater weight to the testimop-y of these
witnesses. (Order, pages 10 -11).

While not nearly as drasiatic as witli DNA testing procedures, some adva^icement in

protocol for bit^-mark identification analysis has occurred since the trialo In fact, the Court has

recently heard testimony from two new experts relating to the field of Forensic Odontalogy - Dr.

Mary Bush for the Defendant and Dr. Franklin Wright for the State. Neither Dr. Bush nor Dr.

Wright rendered an opinion on whether the Deforidantes dental impressior., was or was not thu

source of the bite mark on Dr. ls`radess lab coat or arm.

Dr. Bush, D.D.S., a tenured professor at the ^choox o1`^en#al Medicine, State University

of New York at Buffalo, testified about the dziginal scientific research that she, working with

others, has published in pcerwreviewed scientific journals concerning two general issues: namely,

Marshall tr€a1 s.rarnscrppt, page 1406
Levine trial transcript, page 1219
^^utrt trial transcript, page 1641
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(1) the uniqueness of human dentition; and (2) the ability of that dentition, if unique, to transfer a

iizalque pattem to humaii skin to maintain that uniqueness.

Dr. Wright, D.1r3.S.; a practicing family dentist who is also a forensic odontologist, the

past president of and a Diplomate in the American Board of Forensic Odontology (ABFO), and

author of several literature reviews and scleiitlac articles addressing dental photography, testified

on behalf a: the State.

1n addition, exceflpts from authorities on laite-mark identification analyses were admitted

into evidence at these proceedings by stipulation of the parties, specifically excerpts from Paul

Giannelli & Edward lmwirkelreid, Scaer^tific Evidence (O'ed. 2007) (^`rlannelli. & lmwinkelreid)

and from the National Academy of Sciences, .^^^en^thening Forensic Science In The r-rnited

States, A Path Forward (2009).

In 2007, Giannelli & linwir€kelreld stated that "the fundamental scientific basis for

bitemark analysis ha[s] never been establishedoa' Similarly, the 2009 National Academy of

Sciences (NAS) Report observed: "(1) The uniqueness of the human d.entltion has not been

sclenti^cAy established. (2) The ability of the dentition, if unlqiie, to transfer a unique pattem

to laurnan skin and the ability of the skin 4^ maintain that tiniquer^^ess has not been scientifically

established. (1) The ability to analyze and interpret the scope or extent of distortion ofbl^e mark

p^..ttems on human skin has not been dez^onslTated. (ii) The effect of distortion on different

comparison tecluigques is not fully understood and therefore has not been quantlfied.a,

According to the 2009 NAS Report: "Some research is warranted in order to identify the

circumstances within which the methods of forensic odontology can provide the probative

va1ue."
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As detailed below, Drs. Bush and Wright hold differing opinions regarding the scientific

foundation for bit^-mark identification evldenceo Specifically, Dr. Bush's view is that the

s.clentific basis for bate-mar1,° identification has not been established and.Y ffinher, that the existing

scientific record shows that it likely cannot be, while Dr. Wright's vie-w is that, although it

adrnititedly is subjective and prone to evaluator error, bltekmark identification evidence can be

u^efW adjunctive evidence in limited circumstances (i.e., a closed lZopulatiort, of 2 or 3 potera-kial

biters where the bite mark has individual characteristics and the potential biters' dentitions are

not similar), so long as the conclusions are appropriately qual.lfied>

Dr. Bush testified that her original scleiitific research relating to bate-marK identification

was, in general, exploring areas that the 2009 NAS Report identified as requiring r^^earch. She

testified concemlng the results of eleven studies that, she (with others) has conducted ^^^^emlng

the issues identified in the 2009 NA.S Report, all of which were published in peermreviewed

sczentz^^joumals. None of Dr. Bush's research detailed above was available at the time of

Douglas l;`radeP s 1998 trial. Dre Bush testified that her research shows that human dentition, as

reflected in bite marks, is not unique and that human dentition does not reliably transfer €.inique

impressions to human skin ftough. biting. In Dr. Bush's opinion, "these scientific studies raise

deep cor±cern. over the use of bitemark evidence in legal proceedings."

Conversely, Dr. NVright expressed criticisms of and rekrvations about Dr, Bush's

original scientific resea.rclg.. Dr. Wright testified that, in his view, Dr. Bush's practice of using

stone dental models attaclzed to vise grips and applying them to human cadavers, rather than

living skin, does not accurately replicate how bite marks leave irnprints on humaii skiaY during

violent crimes. Dr, Wright's view is that it is impossible to meaningfully study bite naa.rks as

they occur in violent crimes in a rigorous, controlled, and scientific mamier.

12
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While the Court appreciates Dr. Bush's ef-forts to study the ability of human dentition to

tmsfer unique patt.ems to human skin, the Court finds the premises and methodology of lier

studies problematlc. Raffier, the Court agrees with Dr. Wright's view tl^ai it is impossible to

study in controlled experiments the issues that the N'AS Report says need niore research.

Nonetheless, both experts' opinions call into serious question the over-dll scientific basis for bite-

mark identification testimony and, thus, the overall sclentbfc basis for the bite-mark

identification testimony given by Drso Marshall and Levine in the 1998 tr€aL

Although the Court finds 1wPr. Wright to be an expert in the current field ol"hite-mark

identification, Dr. Wright admitted at the hearing that in his view bite-mark inclusions or

exclusions (1) are appropriately based or^x observation and experielice, which necessarily entails

subjectivity and a lack of reproducibility under controlled scientific conditions, and (2) are to be

used in a very limited set of clr^umstaaices - closed populations of biters with significantly

different dentitlonso Furthermore, Dr. Wright was unable. to reconcile the 2009 National

Academy of Sciences (INAS) Report finding that unresolved scientific issues remaiii. These

issues reclLiire more research before the basis for bite-mark. ldentificatian. can be scientifically

establlshed. l,gstly, Dr. Wrl,htYs testimony raises serious c^ijestas^ns about the reliability of the

specific bite-mark opinions that Drs. Marshall and Levine offered in the _ 1998 trial, as they both

provided opinions that are ra.ot consistent with the ABFO guldellnes .&

In liglZt of the testimony from Drs. Bush and. Wright, the bite-mark evidence in the 1998

trial, as in State v. Gillispie, "is now the subject of substantial criticism that would reasonably

cause the fact-finder to reach a different conclusion," in that °;the, new research and studies cast

serious doubt to a degree that was not able to be raised by the expert testimony presented at the

4 Dr. Levine's opinion on bite mark evidence has been subsequently discredited in the case a#'Burke v. Town of
Wal,vrr!'e, 405 EM 66 (ist Cir. 2005) where Dr. Levine's identification of a defendant as the biting perpetrator in a
cxamina^^ case was shown to be earanecsus, based upon subsequent DNA testirag,
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original determination of guilt by the 1`ac-tMfinder," State v. Gillispie, 2d Dist. No. 22877, 24}09-

Ohio-3640s P150. Bottom line, forensic odontology is afield influxs and the new evidence

goes to the credibility and the weight o-LF the State's experts= testimony at the underlying trial.

As previously stated in this Court's September 23, 2010 Order, s^[u]pon hearing from a

forensic analyst slescrzbingapdated and reliable methodology used to determine that Douglas

Prade was not a contributor to the blological material from skins cells (lip and tongue) found on

the sleeve of Dr. Prade's lab coat, the jurors would reconsider the credibility of the respective

bite mark experts' testimony." (Order, page 11). This statement remains true today.

HYEWIT'r.S^ EVIDENCE;

In this Court's Order from September 23, 20 10, the Court expressed some skepticism

^^^^emirag the reliability of the testirriony from the State's two key eyewitnesses - Mr, Robin

Husk and Mr. Howard Brooks - who both purportedly placed the Defendant near the scene at

around the time of the murder.

W Husk, who worked for the car dealership next to the crime scene, testlfied at trial that

he saw the Defendant in Dr. Prade's office parking lot in the moming of the murdero However,

Mr. Husk did not come forward with this information to the police until nine months after the

murder and only after months of press coverage that featured the Defendant's photo. Prade, ^"h

Dast., at P4. Mr. Brooks, a patient of Dr. Prade's, testified that as he was standing at the edge of

the parking lot and heard a car "peeling aff:" Brooks testified that the car that exited the parking

lot contained a man with a mustache and wearing a Russian-type hat, and a big-chested

passenger. Mr. Brooks did not identify the Defendant as the suspected killer until his third

police intervlew. Id.
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At hearing, Defendant presented the testimony of Dr. Charles ^^odselig an expert in the

area of eyewitness memory and identification. Dr, Goodsell testified regarding the three stages

of ^emory- encoding, storage, and retrieval; ^^^eralfitetoa^ that can affect memory; and the

accuracy of eyewitness identi^^cations,

Based upon his review of the two witnesses' testimony at trial, he determined that a

number of factors could have had or. adverse impact on the accuracy of Mr. Husk's and Mn

Brooks' identification of the Defendanx, Dr. ^'8ood.seii testified that Mr, Husk's admittedly brief

casual encounter W, the dealership prior to the ^tirder, and the significant delay in time between

the encounter and his coming forward with the information to the police, all the while seeing the

Defendant's image on television and in the newspapers, are factors that may have affected the

accuracy and/or altered Mr. Husk's memory of the man iie saw.

Dr: Goodsell testified that he found Mr. Brooks' statements to be contradictory - he

"didn't pay it [the encounter] no attention," yet was able to provide specific details of the people

in the car that was "peeling otf,p° Further, he was not able to identify the Defendant until his

third police interview. ^^^^^ factors could have adversely affected the accuracy of Mr. Brooks'

memory of the driver.

Lastly, Dr. Goodsell ^esfi^"ied that a person's confidence level can be unduly influenced

by comments from the police or repeated exposure to the suspect's image in the media, thereby

calling into question the accuracy of this testimony. The State counters that Dr. Goodsell did

not consider the possible reasons for Mr. Husk's and Mr. Brooks' detay in coming forward to the

police, i-ncluding not wanting to get involved, and their certainty that the Defendant was the

person they saw at Dr, Prade's office on the morning of the murder.
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In its September 23, 2010 Order, this Court initially questioned the reliability and

accuracy of Mr. Husk's and Mr. Brooks' testimony at trial wath respect to seeing the Defendant

at the murder scene. Dr. Gaodselt's testimony and aflidavit w'ith respect to niem^^y azid

accuracy of witness identifications in general, and 1,^ opinion as to factors that could have a

n.^gat^^^^ effect on the accuracy anst°or memory of Mr. I-^^sk-'s and Mr. Brooks' identification of

the Defendant, support this Court's initial corg^ems. Based upon the Y-ST^ DNA test results,

and after reviewing Dr. GoodsellRs testimony and affidavit, the Court believes that a reasonable

juror woWd now coiiclude that these two witnesses were mistaken in their ideiit^^^cation of the

Deferadant,

OTI-^ER CIRCUMSTANTIAL EVIDENCE

'fhe State asserts that other circumstantial evidence from the trial remains admissible and

relevant for this Court's detea^inatian whetlie.r Defendant has met his burden of proving actual

iiinocence, 'T'b.e State points to evidence relating to the Defendant's afleged motive - his

financial problems, the impending divorce, his 'j^alousy as evidenced by the taped conversations

of Dr. Prade - as well as testimonial statements from Dr, PradeRs. acquaintances.

l'o review, Brenda Weeks, a friend of Dr. Prade's, testified con^eming her efforts to

convince Margo to leave home with. her daughters, Annalisa Williams, Dr. Prade's divorce

attorney, recounted the Defendant's tone of voice and staternezits that he made about Margo,

namely, ^.allirg her a i`slaxtee' A1 Strong, a former boyfriend of Dr. Prade's, testified that Margo

became very upset over a telephone call she received regarding the ^efendant's daughters and

his current girlfriend, and that Margo resolved to take more extreme action with regard to

divorce proceedings. 'I'imoib,y Holstorar Dr. Prade's fianc6, testified that Margo beW^e upset
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after receiving a phone call while they were away on a Las Vegas trip and lemang that the

Defendant had not only entered her house, but stayed with. their daughters. Dr. Prade had

recently changed the door locks to her house and installed a security system. Lastly, Joyce

Foster, Dr. Prade's office manager, testified that Margo was afraid of the Defendant. (State's

Post hearing brief, pages 7 - 8, State v, Prade (2000), 139 Ohio App.3d. 676, 690 - 694). The

Court notes that statements from two other individuals were admitted in error> Prade, 139 Ohio

App.3d, supraat694e The Court does not want to minimize the meaning of this evidence ^id

testimony at trial, That said, this Court's experience is that ^^lction, turmoil, and name cOing

are not uncommon during divorce proceedings.

The Court next considers evidence relating to the Defendant's alibi and the motive for

murder. The State argues that Defendant provided a faulty alibi at trial. When the Defendant

initially arrived on the scene of the murder at I I o09 a.m., having been paged by his girlfriend and

fellow police o-̂ -^°icer Car1a Smith and subsequently 1nfonned of the murder, officers on the scene

ir;tervlewed him. Prade, 139 Ohio App ,^d„ at 698. The Defendant initially told the police

officers that he had gone to the gym at his apartment complex to work out at 9.30 a.m. Id. At

trial, he attempted tn show as his alibi that he was, working out at the time oft^^ murder het^^en.

9o 10a,mo and 3 01 2a.m, T^ , at699, One Oibi witness at tiial confirmed seeing him in the

workout room the morning of the murder but was unable to establish the specific tlme, H

The other alibi witness denied ever seeing the Defendant in the workout room on any d.ate. Id.

Also, wherx the Defendant arrived at the scene he was very calm and appeared to have just

stepped out of the shower, arguably not the appearance of someone who had left the gym and

rushed to the crime s^eneo Id.} at 698. Lastly, both the intefl-vflewliig officer and Dr. Prade's

mother testified that the Defendant had a scratch on his chigi the day of the murder. ld
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The State also argues that the Defendant's serious financial problems and debts were

motives for the murder. A detective testified at trial that a bank deposit slip belonging to the

Defendant was found during a search of financial documents allegedly hidden at his glrafa•aend's

home. I^ , at 699. The deposit slip was dated October 8, 1997, a month and a half before tlie

murder. Id. On the back of the slip was a list of handwritten calculations that tallied the

approximate amounts the Defendant allegedl y owed creditors in October, the sum of which was

gubtracted from $75,000, the amount 'of life insurance policy proceeds for Dr. Prade. Id. The

Defendant was still listed as the beneficiary of the policy at that tzme, Id,

The Defendant ^oLinters twofold - first, that the amounts listed on the back of ^^c deposit

slip do not add -up to the amounts owed in October of 1997, but rather, more accurately, add up

to amounts owed in the months following the murder; and second, that other evidence casts

doubt on the notion that the Defendant had. money problems at that time.

TJpan review, it is clear that the State presented evidence at trial that finds fault with the

Defendant's, and that support's the Defendant's motive for murder - the life insurance policy.

To what extent the ^^-ry was swayed by this circumstantial evidence this Court does not know.

Suffice it to say tbat Nin.th District dlwussed this evidence on appeal as part of sufficiency of the

evidence asslgiimer^,^t oferi•or. Prade, 139 Ohio App3d.8 at'698 _ 699.

DEFENDANT'S BURDEN HER.- iN.... . . . ...........................

The Court will now address the two requirements that the Defendant must prove in order

to obtaiai post-conviction rel°aef^ the petition must be timely, and the Defendant must show by

clear and convincing evidence that, upon consideration ofall available evidence, including the
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result^ of the recent Y-STR DNA testing, he is actually i€mocent of the felony offense of

aggravated murder.

'I'he Ohio Supreme Court initially remanded this matter to this Court to determine

whether new ".^ _S'C`R DNA testing would.hav^ been outcome d.^^^^inWav^ at the underlying

trial, pursuant to his Second Application for Post-conviction DNA T1 esting. The Defendant's

Moti^^^ was g^anted within this Court's September 23, 2010 Order. The Y-STR test results are

now back, ,

R.C. 2953.23(A) ^ovems the tiiracllnes^ of post-conviction petitioiis, It provides that a

DNA-testing-based petition for post-conviction relief is timely when "the results of the DNA

testing establish, by clear and. ^^nviglcing evidence, actual innocence of that felony affense.,^

Based upon this Court's deterngnatlon below that the new DNA testing establishes by clear and

convincing evidence his actual innocence of the felony offense of aggravated murder, the

Defendant's Iletltl.on for Post^^^^iviction Relief is time1y.

This Court had previously determined that the evidence at trial (the bite-mark evidence,

the primary basis for the guilt-y verdict, as opined to by State's trial experts Dr. Marshall and Dr,

Levine; and the eyewitness testzsraoraly by Mr, Husk and. Mr. Brooks) would be compromised

should the DNA tests come back excluding ti^^ Defendant as the kalle-r of Dr.1?'rade, This

finding remains tnie today.

T'h^ parties pr^^ented expert testimony at hearing regarding the field of Forensic

Odontolo^Y - Dr. M^ B^.sh. for the De^'ea^d^.rat ^xd. Dr. ^'r^liii Wright for the State, As

previously stated, neither Dr. Bush nor Dr. Wright rendered an opinion on whether the

Defendant's dental impression was or was not the source of the bite knark on Dr. Prade's lab coat

or arm. T"ne Court does not find, that Dr. Wright's opinions on the field of foresxsi^ odontology in
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any way bolster the State's case vrith respect to the opinions of Dr. Marshall or Dr. Levine in the

underlying trial. Dr. Wright admitted at the hearing that in his view bite-mark inclusions or

exclusions (I) are appropriately based on, observation ^n(I experience, which necessarily ep-tai^^

subjectivity and a lack of reproducibility under controlled scientific conditions, and (2) are to be

used in a very limited set of circwnstajices - closed populations of biters (obviously, not the

situation in the ar:atter) witli significantly di^'erent dentitions>

The other circumstantial evidence remains tenuous at best when compared to the Y^STR

D:'^TA evidence excluding the Defendant as the contributor of the male DNA on the bite mark

section of the lab coat or anywhere else. The accuracy of the two eyewitnesses' testimony at

trial remaim questionable. The remaining evidence - the testimony by friends and family of Dr,

Prade's that she was in fear and/or mistreated by the Defendant, the arguably fauIty alibi and the

deposit slip n o is entirely circumstantial and insufficient by itself to support int"erez^^^s necessary

to support a conviction for aggravated murder,.

Lastly and most important, the YMSTR DNA test results undisputedly exclude the

Defendant as the coniTibutor of the male DNA found in the bite-mark sectioii aafth.e lab coat or

under Dr,. Prade9sfingern^ils, Tho State's new experts opined that the test results are

meaningless due to contamination, transfer touch DNIA, or analytical error> This Court is not

convinced. The Court concludes that the moze probable explanations for the low level of trace

male DN-A found on the bite-mark section of the lab coat are due to natural deterioration over the

years, and to the testing €afthe saliva DNA from the bite-mark section of the lab coat back in

1998. The saliva from those areas was consumed by the testing procedure, and unfort^nately,

th,^^e areas cannot be retested at this time<
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What are we left with now that the Defendant has been conclusively excluded as the male

DNA contributor on Dr. Prade's lab coat and e'lsewh,ere? We have bflter mark identification

testimony from T3rs. MarshaR and Levine that has been debunked; the eyewitness testimony of

Mr. ^^^^k and Mr. Brooks that is highly questionable; the testimony from Dr. Prade's

acquaintances that Margo was afraid of the Defendant and that fiictiorx existed between the two

pending their divorce; the arguably faulty alibi; and the controversy concemang the October 8,

1992, deposit ^^^p as it relates to the Dr. Pradegs life insurance policy.

The Court is not unsympathetic to t1^e family members, friends, and community who

want to see justice for Dr. Prade. However, the evidence that the Defendant presen-ted in this

case is clear and conviriczng. Based on the review of the conclusive Y-STR DNA test results and

the evidence iirom the 1998 trial, the Court is firmly convinced that no reasonable juror would

convict the Defendant for the crime of aggravated murder with a firearm. The Court concludes

as a matter of law that the Defendant is actually innocent of aggravated murder. As such, the

Court overturns the Defendant's convictions for aggravated mu.rder -Mt1^ a firearms speciicat^on,

and he shall be discharged from prison forthwitho 'I".he Defendant's Petition for Postaceiivaction

relief is granted.

MOTION FOR NEW TRIAL

Alternatively, Defendant seeks a new trial for aggravated murder. Under Rule 33 of the

Ohio Rules of Civil Procedure, "[a] new trial may be granted on r^iotio^ of the defendant

,.. [w]hen new evidence material to the defense is discovered which the defendant could not with

reasonable diligence have discovered and produced at teial.s" Crim,R. 33(A)(6).
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"To ^^ant the grap-tarag of a motlon for ^ ^ew trial in a criminal case, hased upon the

g.rotind ofr#.ewly discovered evidence, it must be shown that the new evidence (1) discloses a

strong probability that it vvall change the result if a new trial is g€anted4 (2) has been discovered

sh-!ce the trial, (3) is such that could not in the exercise of due diligence have b-ven discovered

before the trial, (4) is material to the issues, (5) is not merely cumulative to former evidence, and

(6) does not merely impeach or contradict the former evidence." State v. Petro (1947), 148 Ohio

St. 505, syllabus.

Evidence is "material" if the there is a "reasonable probability" that, had the evidence

been disclosed or been available, the result of the iri'al would have hee'n different. State v. Roper,

9" Dist. C.A,No. 22494, 2Cl05 Ohio 4796, P22. "Reasonable probability" of a different trial

result is demonstrated by showing taat the omission of new evidence would "undermine the

corifidence in the ^iitcome of the trlal.'P Id.

The State asserts that "probabl9lty`F means something greater than 50% chance (citing a

civil decision fronz the 1 ^0' Appellate District), and as such, the Court must side with the

Defendant's expert testimony over the State's in order to grant the Motionfor New Trlal. (Post-

hearing ^^ef, pgge 2). This Court notes ^ofold< First, neither £;rlm.R. 33 ltself, nor any

criminal case decisions lnterpret€ng Crim.Ro 33, define "probability" as "over 50%.'k Second, the

newly dl^covered evidence is not looked at in a vacuum - the Court must look at the new

evidence ia ^onjunctiora with evldence fr€^rn the underlying trial in order to determine whether

the new evidence would change the outcome of the trial..5

s"W€xa€e the granting ofa new trial based on newly discovered evidence obviously involves consideration of newly
discovered evidence, the requirement that there be a strong probability of a different result less obviously requires
consideration of the evidence adduced at trial, In general, the stronger the evidence of guilt adduced at trial, the
stronger the newly discovered evidence would have to be in order to produce a strong probability of a different
result. Conversely, the weaker t€xe evidence of guilt at trial, the less compelling the newly discovered evidence
would have to be in order to produce a strong probability of a different result. In view of the beyond-a-re$sanable-
doa^bt burden of proof, newly discovered evidence Eaeed not eone€usively establish a defendant's at:noeenee ar. order
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The State also asserts that Crim.R. 33 is not a substitute for R.C. 2953.21. Crim.R. 33

appears to exist independently from R.C. 2953.21. State v. Lee, 10,h Dgst. No. 05APr229y 2005

Ohio 6374, P13; State v. Georgekopoulos, 9^' Dist. C.A. No. 21952r ^00^ Ohio 5197y and

Ropers at P14. R.C, 2953.21 is a collateral civil attack o, a criminal judgment as "a means to

reach constitutional issues that would otherwise be impossible to reacb, because the trial court

record does not contain evidence supporting those issues," Lee, at P! 1, Under Crim.R. 33, a

motion for new trW exists witb, or without constatutional claims. Id. at P13. C,rim.R. 33merely

requires a determination that prejudicial error exists to support the motion - basically liewly

d^scavered evidence exists that could not with reasonable diligence have been discovered and

prodLiced at trial. Id.

The Court will now address the two requirements that the Defendant must prove in

order for him to obtain a new trial -- the Motion must be timely and the Defendant must show

that the new evidence, here the DNA test results, in conjunction wath the other evidence from the

underlying trial, would show a strong probability or reasaraably probabality that the result of a

-new trial would be different, is material, not cumulative, and does not merely impeach or

contradict the trial evid^nce, Thi^,^ State has stipulated to the timeliness of the Motion for New

Trial. Needless to say the Y-STR DNA evidence and test results are newly discovered and could

not have been ascertained at trial.

Wit.h respect to the substantive matter of the Motion, this Caut has previously

determined, bite-mark evidence aside, that the evidence of guilt at trial lacked strength .-- it was

largely circumstantial and, of course, tb.eneavailab1e D"A testing did not link the Defeiida.nt to

the bite mark on Dr. Prade's lab coat, her bracelet, or fingerxaaa.l scrapings. Tlle Y-STR DNA test

to create a strong probability that a jury in a 3xew trial would find reasonable dtsrabt: ` State v. Gllllspie, 2'4 D€st, No.
24556, 2012 Ohio 1656, P35,
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results are now complete and} ^ipi^'̂ cantlyF exclude the Defendant as the cotttributcs^ of the DNA

found on those items.

The Court's findings of fact as stated above rela.ting to the ^efendarit's petition for post-

canvictian relief are also relevant for the ^ourt.Rs ar.^^^^^s with respect to the Defendant's Motion

for New Trial and t.the analysis is ircorp+^rated herein. Upon review, the Ct^uit concludes as a

matter of law that the Defendant is entitled to aixew trial under CrimaR. 33 for aggravated

murder and the related firearms speci^ ìcation, TheY-STR DNA test results are a^iaterial, not

cumulative, and do not merely impeach or contradict the circumstantial evidence available in the

underlying trial; rather, they exclude the Defendailt as the contributor of the newly tested male

DNA, Thus, a strong probability exists that had these new Y-STR DNA test results been

available in the 1998 trial., that the trial results would have been different - the Defendant would

not have been found guilty of aggravated murder.

7'bis Court is cognizant that, should the Defendant's Petition for Past-€^^nvictzorz Relief

be upheld on appeal, this Court's ruling on the Defendant's Motion for New Trial will be

rendered moot< On the other hand, ehould this Court's ruling on the Defendant's Petition be

overtumed, then this Court's analysis and ruling on the Defendant's Motion will be pertinent.

CONCLUSION

At trial, jurors are instructed that they are the sole judges of the facts, the credibility of

the witnesses, and the weight to be assigned to the testimony of each witiiess and the evidefice.

Introduction of additional expert testimony indicates that new Y=^TR DN-A test results exclude

Douglas 1'rade as a contributor to DNA collected from the lab coat at the area of the bite mark

and other places. This new evidence necessarily requires a ^^^evaluation of the weight to be
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g1ven to the evidence presented at trial. Jurors would be prompted to reconsider, as set forth

above, the credibility of the key trial witnesses and the forcefulness of their testimony 1€€ the

us€d.er`lylxag trial, along with tk€e other circumstantial evidence.

The Court finds that no reasonable juror, when carefully considering all available

evidence in the underlying trgal in light of the new YwSTI^ DNA excluslon evidence, would be

firrnly convinced that the Defendant Douglas Prade Wa^ guilty of a^grawated murder wlt..l€ a

firearm. Given such a scenario, the outcome of the deliberation on these offenses would be

different - the verdict forms would be completed wlth a finding of not guilty.

Based primarily upon the test results excluding the Defendant Douglas Prade as the

contributor of the YmKIR DNA in the area of the bite mark and elsewhere, the Court fi€ids

Defendant's Petition for Postmconvictior€ Relief, and al.tematively, his Motion for New Trial, both

well taker€. Therefore, the Defendant's Petition for Postncor€wicti€^n Relief for aggravated

murder with a firearms specification is approved. In the altemative, should this Court'B order

granting posl-cssnvgction relief be overturr€ed pursuant to appeal, then the Motion for New Trial

is granted.

This is a final and appealable under in accordance with R,C. 295' ).23(B) and Crim.R. 33.

'Fhere is no just reason for delay.

SO ORDERED.

R.lD ` JUDY HIJNT&;R.
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WHI'^'v^ORE8 Judge.

(Iql) Appellant, the State of Ohio, appeals from the judgment of the Sta^:,.^.it County

Court of Common Pleas, granting Appellee, Douglas Prade's, petition for post-conviction relief.

This Court reverses.

I

^^1 On November 26, 1997, Dn Margo Prade was severely bitten on the underside of

her ikpper,1eft a.rm, shot six times at close range, and left to die in the driver's seat of her Dodge

Grand Caravan. The miuder took place in the back parking lot of Margo's medical office,

Security footage from the adjacent car dealership, while exceedingly poor in quality, captured

certain details surrounding the murdex, Sr^^cifically, the footage depicted: (1) a small car waiting

in the medical office parking lot; (2) Margo's van entering the lot; (3) the small car repositioning

itself wMl^ Margo 1rax'Ks her van alongside the fence separating her lot from the car de.atersMp's

lot; (4) a single, unidenziflab^^ person exiting the small car, walking to the passenger's side of
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Mar.^^^^ van, and entering it; and (5) that same person exiting the van, retumi-ng to the small car,

and driving away a short while la.tera Margo never exited her van. Raffier, forensic evidence

showed that her killer entered the van on t,.^.e front passenger's side and murdered her while the

two were inside the van, Margo's body was dlscavmd more than an hour after her murder by a

medical assistant from her office.

{1f3} In 1998, Prade, Margo's exwl^^^band md an A1uon Police Department CapWnr

was indicted for her aggravated murder. He was also indicted for the possession of crimlnal

tools and t3ie interception of Margo's wire, oral, or electronic corn,.°nm.lca.ti.ons. T'he interception

charge stemmed -frorn ^-vidence that be had used a recording device to tape phone calls made or

received at the madtat residence for a substantial amount of time, both before and after Pr^e

and Margo's divsarce. One crltlcal aspect of the case involved the bite mark to Margo's left arm.

The bite mark left an impression on Margo's lab coat as well as a bruise on her arm.

Photographs of the bite mark were taken and Margo's lab coat was sent to the FBI for D1A

testin&

{14} A serologist technician from the FBI cut out the bite mark section of Margss's lab

coat Cthe bite mark section"). The bite mark section was bigger than tho bite mark itself and

m. easured approximately two and a half inches Ais^e and between one to two inches high.g

SubsequentlyA a DNA examiner made three cuttings from inside the bite mark, The cuttings

were all approximately a clumter inch by a quarter inch in size and were taken from the left-han€t

side, middle, and r:ght-lara.d side of the bite mark. In July 1998, the FBI reported that it had

conducted polymerase chain reaction testing ("PCR testing") on the tbz^^ cuttings ard.g due to the

^ Because the cutting was not symmetrical, one side of the bite mark section was higher than the
other side.
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enormous amount of Margo's DNA that was present on. the cuttings, only found DNA that w^„^

consistent with Margo's DNA.

(Iff5) Once ^^.e FBI finished with the bite mark section, it was sent to the Serological

Research Insta^^ ("SI^',^5) for further testing. To see if the bite riark section contained any

saliva (ar expected source of epithelial cells for DNA testing), SERI mapped the entire bite mark

section for amylase, a coMponent of saliva. The initial mapping showed the probable presence

of amylase. Because dispositive confirmative testing was necessary, the scientists at SERI made

fluee additional cuttings of the bite mark section at the three areas indicating pmbable presence

of amy.lase, 'I"1^^ cuttings were approx;.nately a qu^er inch by an eighth of wi ir^^h and were

taken from the middle of the rightmost side, the top of the leftmost side, and the bottom of the

leftmost side of the bite mark. Despite the initial mapping results, the confirmatory test indicated

that the ^^^^s were negative for amyIase. SERI then performed PCR ^esfira^ on the cuttings

and corfirned the FBI's finding that the only DNTIA found was consistent with Margo's profile.

SERI reported its findings in September 1998.

11, 61 At trial, the jury heard a su^stzntaal amount of evidence about Margo and Prade's

relationship as well as the results of the DNA testing. Ad.dx.taon^.Iy, the jury heard firom. three

dental. experts tendered for the purpose of offering their expert. opinion on the bite mark. Of the

State's two experts, one testified that the- bite mark was consistent with Prade's dentition while

the other testified that Prade was the biter. Meanwhile, the defense expert testified that Prade

lacked the abillgty to bite anything foreef-Wly due to the fact that he wore a poorly fitted upper

denture, which easily released under pr^^sure. The jury also heard from two eyewitnesses who

placed Prade at the secfl^^ around the time of the murder. After several weeks of trial and the

presentation of 53 witnesses, including Prade himselfg the jury fou,.^.d. Prade guilty on all counts.
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The t^^ court sentenced Prade to life in prison.e Prade then appealed, and this Court afffimed his

convictions. State v, Prade, 139 OMo App3d 676 (9th Dist.2000).

11^[7} While serving his life sentence, Prade filed two applications for DN-A testing

pursuarxt to R.C. 235171s et seq. Although ^iNA evidence had been adniitxed at trial, both of

Prade's applications soug-ht ad.dFtaoraal testing due to scientific advancements that had occurred

since the trial. Specifically, Prade sought Y chromosome short tmdem repeat (rsY_STI'°) tesaing,

which, unlike PCR testing, allows for male DNA ^ofiaing ^r.hera a small amount of male DNA

ba,s been mixed with an overwhelming amount of female i1N-A. The second applicat.on for

testing ultimately r^sulted in the issuance of State v. Prade, 126 Ohio SU d 27^ 20 1 O9Ohio- 1842.

^^^ade, the Ohio Supreme Court held that ssdefmitive" prior DNA testing, within the meaning

of R.C. 2953.74(A), had not ^^cumd in this case due to the inherent ^iniits of PCR t^sting,

Prade at 115-23. Accordingly, the Supreme ^ou-rt remanded the matter to the trial court for it to

conduct an analysis under R.C. 2953,74(.B) and 2953.71(L) and "consider whether new DNA

testing would be outcomewdeterrrinativeep4 Id. atT2$-30,

^^^^ On remand, both parties briefed the issue of whether flzew DNA testing would be

out.come-determflnatit^^ in this matter. The t^^ covxt determined that there was "a strong

probability [I that no reasonable juror would find [Pxade) guilty of aggravated murder" if a DT^7A

exclusion result could be obWned because the exclusion result, when analyzed in the context of

afl the admissible evidence ira the mse, would "compromise[] the foundation of the State's case."

Cra^^^q-ueratliy, the court granted Prade's application for additional DNA testing.

14,.f9) After the coaxrt granted the application, the bite mark section was sent to DNA

Diagnostics Center CxDDC'). DDC also received reference statrdards fi-om both Margo and

Prade arad five D:+IA extracts that the FBI had retained. Three of the extracts were from
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^Nva^^in,^^ of the three cuttings made by the FBI in 1998. The other two cxtract.^^ labeled "Q6"

and. "Q7," also were swabbings of the bite mark, but it was unclear to all involved whether they

were swabbings of the bite mark section or swabbings taken from the actcW s^i on Margo's ann

during the watopsyo In any event, DDC perfconned Minlp^^ort Tand^m, Repeat ("Mg^^STW°)

testing on all the extracts. 'Me t:l^e e-xtract^ from the three FBI cuttings, as well as the extract

labeled "Q6," produced no DNN A at a3.L The extract labeled i`Q7" produced a partial pro file from

which Margo could not be excluded, as well as a Y (male) cmmosom^ ^^ the Amelo locus.

Although the ^.' chromosome could ^rly have come from a male, DDC was unable to perform Y-

S'I'R tesdng on the °xQ7`' sample because the extract was consumed during the testing process.

DDC then took additional cuttings from the bite mark section.

1110) DDC's first cutting, labeled 19.A.1, r€^eas=d no greater than seven9eighths of m.

inch wide and high, but also overlapped the cuttings the FBI had made in two places.

A^^ordingly, the cutting (19.A. 1) had two holes in it because those portions had akeady been

excised by the FBI. The cutting (19eA.1) en^ornpasser^ the middle and rlghtmhand side of the bite

mark. `Wlh^^ DDC performed Y-STR testing on 19.A.1„ the test uncovered a single, partial male

profile that did not match Prade's profile. Consequently, DDC concluded that Prade was

^^^luded as the source of the partial male profile it found in 19.A. l. e Seeking to ^^n, a more

complete profile, DDC then made three additional cutfin^s from areas su,.^oundi.x^g the l.eft-hand, ^

top, and rl.ghtwhand edges of the bite mark and combined the DNA extract from those cuttings

(labeled 19.B.1) with remaining DNA extract from 19.A.I. DDC labeled the comblred

extraction 19.A.2. The Y-ST^ testing on 19.A.2 uncovered at least two partial male profiles.

DDC determined, however, that neither paftkal profile matched Prade's profile. Consequently,
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DDC concluded that Prade was excluded as the source of the partial male profiles it found in

19.A.2. DDC reported its findings bn January 2012.

{Ti11} After DDC reported its exclusion r^sults, the State requested that further testing

be coiiduct^^ by the Bureau of Criminal Identification and Investigation ("BClg'). The trial court

agT^ed to ^enn1t the additional testing, and the bite mark section was ^eW to BC1. BC1 took a

cuffing 1`rom the bite mark section directly next to DDC'^ cutting, nearest the rniddle of the bite

mark. The ^utt1ng, labeled 111.1., was then swabbed on its front and back side to create 111.2

and 111.3, respectively. BCI performed Y-S`1`R testing on all three items. On the cutting itself

(111.1), BC1 was unable to obtain any male profile. On the two swabbings ol"the cutting (111.2

and 111.3), the testing uncovered partial male profiles, but BCI concluded that the profiles were

insufficient for comDarisoa^ purposes because they each retumeal results on less than ftee of the

sixteen loci used to conduct a Y chromosome profile.

{T1121 BC1 also performed YnSTR testing on several different areas of Margo's lab coat

after concem^ arose that the lab coat mighi contain any number of profiles, due to contamination.

BC1 took four additional cuttings of the lab coat at: (1) the area just outside the bite mark section;

(2) the le-ft 1"ormm area; (3) the right arm area in the same spot where the bite mark had occurred

on the left.; and (4) the back area, nearest the bottom of the coat. The YmSTR testing ^^^ormed

on all four cuttings did not uncover any male profile, pmlaal or otherwise. BCI reported all of its

results l^ June 2012.

(113} After the completion of all the testing, Prade filed his petition for ^ost-convlcidon

relief (tela'CR.") and, in the alternative, a rnot1on for a new trial. The State filed a brief in

opposition, and the court held a heafing on the matter. Numerous experts were ^^^^^nte-cl at the

hearing and addressed the topics of fh^ DNA results as wcll as the reliability of both bite mark
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identification testimony and eyewitness testFmony.2 After the hearing, both parties also i led

post-hearI^^ briefs. On January 29, 2013, the trial court ^^Tued its decision ganting Prade's PCR

petition and, in the altemative, his motion for new €xia+.. Prade was discharged based upon the

court's finding of actual Innocence.

^^^^^ The State now appeals from the inal court's jud^^^^t and raises a single

assignment of error for our review.

II

AssaM^^t of Error

TI-rE COURx ERRED IN GRAN`i`ING APPELLEE PRADE A DISCHARGE
UNDER R.C. 2953.23 ANTD R.C. 29512I.

^TIS) Ih its sole assignment of error, the State argues that the tn^ ^^^ erred by

gTaxg.tang Pradess PCR petition and ordering his di^^harge,3 We agree.

{1[16) Under KC, 2953,23(A)(2), a trial court may entertain an untimely or successive

PCR petition ardy ff-

[tjhe petitioner was convicted of a felony, the petitioner is an offe-nder for whom
T^LNA testing was performed * * ^ and analyzed in the context of and upon
consideration of all available admissible evidence related to the inmate's case * ^

^ As set forth below, the PCR statute requires the results of new DI*7A testing to be "analyzed in
the context of and upon consideration of all available adraissibIe evidence related to theanmates^
case," (Emphasis adde&) R.C. 2953.23(A)(2). Neither party below objected to the ^oun's

consideration of new expert evidence on subjects other than DiNA (i,e., the subjects of bite mark

identification and eyewitness identification testimony) on the basis that the new evidence was
not "available" at the ^ime of Prade's trial. Indeed, both parties actually presented expert
testimony regarding bite mark identification. This Court takes no position as to whether the

additic^^^ evidence the coati accepted. constitutes "available" evidence within the mez^du^ of the
PCR statute. Because neither pafty objected to the evidence introduced below and t^^^^^

neither party questions the propriety of that evidence on appeal, this Court takes no position on
the issue of whether i-1, was proper for the trial court to accept new expert ovidera.ce that was
unreIated to the ^^,^A results.
3 The trial court's al^emative ruling that Prade be gr^.^.ted a new trial ^.^ the event this Couk

reverses the PCR ruling is not at issue in ^s appeal..
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*, and the results of the DNIA testing establish, by clear and convincing evidence,
actual innocence of that felony offense * * *o

The ^brase "actual ^nnocericeSF

means that had the results of the DNA testing cond^cte^. * * * been presented WL
trial, and had those results been analyzed in the context of and upon consideration
of a.^ available admissible evidence related to the person's case * * *9 no
reasonable f'^^tfinder would have found the petitioner gA^ of the offense of
which the petitioner was convicted * * *.

R.C. 2953.21(A)(1)(b), "Clear and convincing evidence requires a degree of proof that lsrod.u^^^

a firm belief or conviction regarding the allegations sought to be pr^^en,P^ ^tate v. Gunner, 9th

Dist. Medina No. 05CAO11 lmM, 2006-0h,:o-5$0$, 18. "It is :nterra^ed^atey being rr-ore than a

mere preponderance, but not to the extent of such cerairaty as is required beyond a reasonable

doubt as in criminal cases." Cross v. Ledford, 161 Ohio St. 469, 477 (1954).

{^171 Initially, we pause to consider the appropriate standard of review in this matter.

'Mere is no question that, had Prade's petition been timely filed under R.C. 2953^21, this Court

would review the trial court's judgment for an abuse of discretion. See State v. Gondor, 112

Ohio St3d 377, 2006wOhaoa6679"158 ("We hold that a tW court's decision granting or denying

a [PCR] petition filed pursuant to R.Ca 2953.21 should be upheld absent an abuse of discretion *

* * g"), Because Prade's petition was filed under R. C. 2953.23, laowever; the State argues that a

de novo standard of review applies. According to the State, actual innocence is a question of

law, as is the question of whether a trial court had the jurisdiction to review an untimely or

successive PCR petition under R.C. 295 3.23 ).

IT118} 'I"he burden th-at a PCR petitioner must ^atisfy to have bis unt^^^^y or successive

petition considered under R.C. 2953.23(A)(2) is identical to the burden a timely petitioner must

saEisf^ to have ^.s petitioii granted under R.C. 2953.21 (A)(1)(a). Both subsections rely upon the

same definition of d`a^^ innocence" and bolh require clear and convincing proof of actual
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innocence ^ith regard to DNA results that have been obtained pursuant to R.C. 2953.71, et seq.

Compare R.C. 2953.21(A)(1)(a) with R.C. 2953.23(A)(2). It would make little sense for this

Court to apply a de novo standard to one and an abize of discretion standard to the other when

both statutory subsections require the sarne shrswing. Moreover, this ^ou.^ has only arpplied a de

novo standard of review in PCR appeals in limited circumstances. TMs is not an appeal

involving a procedurally defective PCR petition, suc1i as one that is barred by res judicata or that

fails to allege any of the grounds for relief set forth in R.C0 2953.23(A), Compare State v.

Childs, 9th Dist. Summit No. 25448, 2011 -Ohio-913, 19-12; State V. Morris, 9th Dist. Summit

No. 24613, 2009rOhio-3i83p ¶ 5-9, State v. Samuels, 9th Dist. Summit No. 24370, 2009AOhiaa

i.2l'75 T 3R7, It is also not an ^^^eal that requires N^ Court to engage in statutory interpretation.

t."^^^^^e State v, Pra& 9th Dist. Summit No. 24296, 2009-Ohio-704, 1 7-13, rev'd, 126 Ohio

St.3d 27, 20i0-Ohioai842. Rather, tMs is an appeal from a petition that caused the tnaljud^e to

receive ^x-tens1ve evidence, to hold a hearing, to weigh the credibility of all the evidence, and to

fLitnetion in a gatekeeping role. See Gondor at 151-58, As such, we reject the State's argument

th.at a de novo standard of review is the ap.prop-riate standard to apply here. °iii^ Court will

review the trial court's decision to grant Prade's PCR petition for an abuse of dkscretaon. See

State v. Cleveland, 9th Dist. Lorain No. 08CA009406, 2009-OliioA397, T^ i. l m27.

(11,119) Our decision in this matter necessarily entails a review of the evidence presented

at the PCR hea.ria1g as well as the trial court's decision in this matter. Because actual innocence

requires D7A. results to be "analyzed in the context of and upon consideration of all available

adn-tissible evidence related to the person's case," however, this Court also must review all of the

evidence presented at Prade's tria1, See R.C. 2953.21(A)(1)(b). For contextual purposes, we



C PY
10

begin v0ith the evidence presented at the trial, followed by the evidence submitted at the PCR

stage and the t-fia1 court's decision in Us matter.

The Trial Evidence

{¶ZO} Prade and Margo met in 1974, when she was about 18 years old and he was about

28 years old. The two married in 1979 and had two daughters during the course of the m^.^°rl.a^^,

Both achieved professional success wbile they were married, with Prade progressing through the

ranks of the Akron Police Department and Margo eventua1:Iy establishing her own medical

practice. It was prixra.ari.t^ Margo's income, however, that a,lowed the cotiple to enjoy a higher

standard of lxvixag. Moreover, as time went on, it k^^catne clear to all involved that Prade and

Margo's relationship was a troiioled one.

'521) L,€ll^^ Hendricks, Margo's mother, testified that she and her daughter had a very

close relationship and that Margo expressed to her on several. occasions that she feared Prade.

Margo described to Hendricks how Prade would turn physical during their arguments by pushing

her head "way back" with his hand and using his hand to "push her nose in," Hendrl:cks stated

that she personally heard Prade and Margo arguing a few times, including onm after the divorce

when she heard Prade tell Margo, x^[y]ou fat faced bitch, nobody wants you.s' According to

Hendricks, Margo never indicated that she feared anyone other than Prade,

(522) Several other friends and associates of Margo's also testified at trial regarding

Margo's fear of Prade. Brenda Weemss a ^end of Margo's, teslified. that she wanted Margo and

the ciiildren to stay with her on at least one occasion after Margo desc€dled a fight she had with

Prade because it caused Weems to fear for Margo's safety. Weems stated that Margo feared

Prade as did Dayne Amold (Margo's ruece), Frances Fowler (Margo's sister), Frances Ellison

(Margo's friend and the wife of a fellow officer of Prade's), Joyce Foster (Margo's o#^'^ce
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manager), and Donzella Anuszki.ewicz (Margo's fhend)e Anus^ewiez testified that, while

Margo and Prade were still married, Prade would often show up in uniform when Margo went

out to socialize with her fhends. Anuszkiewicz stated that "[njormally fifteen minutes, half-hour

after [Prade] wcriAd show up when we were out, fMazgo] westld tell me that she had to go: s

On one parheuI^ occasion, Anuszkiewicz observed Prade "really staring [Margo] dov&' while

&h^ was Wking to another mano ,Pmold, Fowler, Ellison, and A^^s7kiew±^z all testified that they

advised Margo to seek. police intervention based on the things she described to thern, but that

Margo iiever did so.

(T231 Annal€sa Williams, Margo's divorce lawyer, testified that Margo first approached

her about separating from Prade in 1993. Williams testified that Margo was interested in a

separation rather than a divorce arA had her draft a separation agreement on a few €a^casions.

Williams stat-ed that she sent Prade several drafts of separation agreements over the years, but

that Prade never responded to them and Margo never wanted to follow through with the divorce.

According to Williams, d4[a)amost every year after 1993 Margo would come in * * * to[] say[]

things aren't working out." Finally, in December 1996, Margo decided that she wanted a

divorce. Williams testified that Margo had started seeing another man at the time, had started

losing weight, and was "very haApYg' and rea.dy`lo have a new life and start all ov^r.."

{124) Al Strong testified that he began dating Margo in June 1996, before she and Pxade

divorced. Alt:hough Prade still lived with Margo at the titne, Margo assured Strong that her

relationship with Prade had been ov^r.1for about two years and that she planned to divorce him.

Directly after Margo filed for divorce, she and Strong attended the First Night event in Akron

where one of Margo's daugh^^^^ was seheduled to sing. Strong testified that Prad^ was also at

the cilent and that, while the two had never niet, Prad^ said d`(hjow are you doing, Al" when they
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walked by each other. Further, Strong noticed Prade videotaping him at one point during the

event. Strong testified that, during the course of his ^^endsWp and relationship Nvitli Margo,

Margo was wary about speaking on the phone in her home because she felt that Prade might be

taping her co.^^^^^ations<

1125^ It was just after Christmas Day of 1996 when Margo filed for divorce. Willaa:.n.s

testified ffiat Margo and. Prade came to her ^^^^ on January 4, 1997, to discuss the last

separation agreement that W^^^^^s had sent to Prade on Margo's behalf. Williams described

Pra.du as "very agitated" during the meeting. She stated that Prade told her that ^^e "probably

had no idea that [Margo; was going around and behaving like a ^lut.47 Prade went on to say that

"he could prove that [Margo] was an unfit mother" because she was "whoring around" and that

he could take the house from her w-d obtain spousal support from her if that was what he e-hose

to do. Further, Prade stated that he could not afford an attorney for the proceedings, "because he

[had^ spent thousands of dollars * ^ * having someone follow [Margo],4" Williams testified that

Margo kept her ^ead. down during the meeting and "was scared to d^atha"

M61 Williams continued to handle Margo's divorce proceedings after Margo filed for

divorce. Williams testified that Prade fai'led to respond to any of the court filings and never

appeared at any of the pz^^edings, Consequently, Margo received an uncontested divorce in

April 1997 and was awarded child support for her and Prade's two children. Even after the

divorce, however, Williams testified that Prade continued to be uncooperative. Williams stated

th^t'Margs^ called her several times after the divorce to request her assistance in getting Prade to

move out of the ^^^ home, Additional1y, Prade never slg:aed the quitclaim deed for the

ma.rl.W honie" as he was required to do by decree.
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^^^^) Fowlerx Margo's sister, testified that Prade remained at the marital home for

several months after the divorce even though Margo did not want him there. When he 1"mal}y did

move out, Margo had all of the locks changed and put an alarm system on the house. Fowler

^es^ffied that she, in particular, had advised Margo to get the locks changed and have a security

^^stem put in place on the house after Prade left, Nevertheless, there was ^stlrnony that Pr^^e

still had access to the house. Hendricks, Margo's mother, testified that, even after Margo

changed the locks, Prade had ii1s daughter's key. According to Fowler, she spoke with Margo in

January 1997P and Margo was "frightened" and "very nerwrous."

^^^) Foster, Margo's m edica.l office manager, testified that Margo crntlnwd to have

negative interactions with Prade after the divorce. Foster stated that Prade "harassed" Margo and

that Margo was "very Fifrag.d for. her kif.e," as a result of their interactlons< According to Foster,

she discovered that Prade was coming to 1^^ooxs medical office at night in 1996 or 1997s

Foster testified that she contacted the office's alarm company and l^^^^ that the office was

^^quently being accessed at night for one to three hours at a time, On one particular night,

Foster drove to ^^^^ off-ia^^ to see what was happening and saw Prade's city car in the parking lot.

(IT29) ^^^e Shaeffer testified that she often babysat Margo4s children in the summer

of 1997. By that time, Prade had moved out of the marital home. Shaeffer testified that Prade

-would call the home at least once a night on the nights when Margo went out, According to

Shaeffer, Prade would ask her where Margo had gone and who she was wiLho If Shaeffer did not

answer, Prade would then speak with his daughter and ask h.er. the same qu.estions, Shaeffer

testified that Margo specifically instructed her not to tell Prade where she was if he called, but

just to say that she bad gone out.
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IT34) Ellison, Margrs' s friend and the wife of a fellow police officer of Ipradee s, testified

that she spoke wri+,.h Margo about her fear of Prade several times in the months preceding the

murder. Elllson described one particular occasion when iNIa.rgss told her that Prade had

threatened her. In particular, Ellison ^^^fiLfied that M.ar^o told her Prade had called her a "fat

bltcW' and had x`gri6bed her by her neck and told her he'd Ul her." After listening to Margo,

Elllsran, sMted that she advised Margo to buy a gun in case -she needed to protect herself.

113:I) In Rine 1997, Margo began to date Timothy Holston. ^everdl individuals,

including Hral^onz testiied that Margo was excited aboWL her relationship vvith I-Tolst^n and that

things quickly ls^carne serious between the two of them, Fovrler, M-targoy s sister, g estIlied that

she spoke with Margo about Holston in November I997 and Margo said the two were planning

to marry. Holston testified that he and Margo had talked about having children, and that she

wanted to leam about having a tubal ligation reversal so that she could bave another child.

Sandra Martin, the office manager at Northeastem Ohio Fertility Center, cordirni^^ that Margo

had scheduled a consultation for a reversal on November 29, 1997. Holston also ^est.i.f^ed that he

and Margo had planned on having Thanksgiving together on November 27, 1997, so that he

could be formally introduced to her family.

fT321 As Margo's relationship with. I-Iol^^^n blossomed, Margo and. Prade continued to

have a^sues. Ther^ was testimony that Prade came to Akron General Medical Center and had a

verbal coa^^^tatlan with Margo within a few weeks of her murder, Maria Vidikan testified that

she worked at the hospital and knew that Margo ^^^ to the hospital every morning to do

rounds. In late October or early Nc^^embff 1997, Vidikan saw an individual follow Margo into

the doctor's lounge and heard Margo arguing vith that persora. Vidikan testified that, aftor
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Margo was murdered, she saw Prade on the news axa.d recognized him as the individual -,Arath

whom. Margo had argued at the hospitals

{1133) '1`la,ere also was testimony that Margo planned on taking additional legal action

against Pmde in November 19970 Strong, who still had a relationship with Margo near the time

of her death, testlfied that Margo became upset in November when her children related that

Prade had denounced them in favor of his girl^end and her sone According to Strong, her

children's r^acfion convinced Margo that legal action was necessary. Strong testified that Margo

intended to terminate her and Prale's joint custody wang€ment and. to ^e'r, an increase in child ,

support. Williams, Margo's aftorney, teitlfied that one to two ^eeics before Margo's murder,

Margo contacted her about seeking a ciiild support modification. Williams sent Margo a

confirmation letter about ^.^.e modification on November 20, 1997, and indicated in the letter that

she would file for the modification if ^so sent her the $75 filing fee. Detective Russ

McFarland testified that one of the items the police found inside Margo's purse on the day of her

rnurdex was a personal check to Williams for $75.

f.IP4} The weekend before Margo's murder, she and Holston took a trip to Las Vegas

where Margo attended a conference and introduced Holston. to her syster. Hol^on testified that

Margo was in a "very j^^Ll mood" that Saturday, but became "very upse;" after she phoned

home and leamed that Prade was staying there in her absence. Foster, Margo's office manager,

spoke with. Margo when she retumed from Las Vegas and also testified that Margo was "very

a^^^efP that Prade had stayed at the marital home while she was gone. According to Foster,

Margo intended to speak with Prade about not staying at her home any more, Foster testified

that Margo planned to have that conversation with Prade orn November 25, 1997, the day before

she was murdered.
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M, 35} There was testimony at trial that, while Margo continued to enjoy financial

success in the months before her death, Prade's financial outlook turned grim, Donald Cor^^^a,

the director of p-rofessional reemgtment and human resources for Akron General Medical Center,

testified that Margo's annual salary was $125,000 a year at the time of her d.eath. Meanwhile,

Prade's annual salary was approximately ^61,000. Mark Kucb.enmY, the manager of the Akron

Police Department Credit Union, testified that Prade's account ^eflmted a balance of $9,005.45

in May 1997, but that the balance had dropped to $1,475.15 by November 5, 1997. Robert

NVh.ite, an ac^um4^g and payroll manager for the City of Akron, also testafied that various

deductions allected. Prade"s take home pay. White testified that Prade had $372,23 in

miscellaneous deductions taken from his paychecks at the beginning of 1997, but that tb^ amount

^ncreased to $513.46 in Ar'j 1.997 after Margo and Prade divorced and thc € ^^ild support order

went into effect, Prade adn-iitted during cross-examination that he also paid child support by

cash or money order to another woman Aith whom he had fathered a cb.ild while maffied to

Margo. Additionally, he admitted that he had several b.undred dollars in xetumed check and

overdraft fees fr^-.,n his bank in August and September of 1.997 and that, as of November 25,

1997, his checkbook balance was minus ^500.

^^^^) On November 26, 1997, the day of Margo's murder, Margo went to Akron

General Medical Center to conduct her rounds. Lori Collins, Margo's medical assistant, testified

that Margo went to the hospital eacn moming to conduct rounds before driving to her medical

of-fice to begin seeing patients around 930 a.m. Collins testified that Margo usually entered the

building through the back entrance after she parked her van in the back parking lot. Foster,

Margo's office manager, testified that Margo mUed the office at about 8 :50 a.m. that rnoming to

let Collins know she was ort her way, Margo also called Robert Holmes, the lease manager from
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Rolling Acm Dodge. Holnes testified that Margo left him a vo1^ewAl rpe:^sage at 9,05 a.m.,

asking about the status of the new car she had ord.end..

j'q37} Detective Edward Moriarty testi-fied that the videotape surveillance system at

Rolling Acres Dod.ge, which was located directly next door to Margo' s medical office, captured.

^everal details surrounding ^,^a^ murder. Specif^callys ore of the cameras in the lot included in its

view the rear portion of Margo's medical building and its paiEng lot. Because the image quality

was poor, Detective Moriarty eventually sent the footage to the Secret Service to see if its agents

mi,li^ be able to improve the quality of the images caught on ^`̂ lm The enhanced videotape from

the Secret Service depicts Margo's van arriving at her office at 9-09 a.m. At least seven minutes

^efordhand., a small car arrives and stays in the lot, circling on ^^^ occasion ammediateaY before

Margo arnves. As Margo parks her van, the driver of the smaller car repositions the car to bring

it closer to Margo's van. The two vehicles are situated di^^ona1y f-fom one another such that

Margo would have had a clear view of the other car< At 9, 10 &m., a slngie figure emerges from

the smaller car, walks over to Margo's van, and enters it on the passenger's side. The single

figure later emerges from the van at 9.12 am., walks back to the small car, and leaves wbile it is

still 9o i 2 a.m. The quality of the videotape is so poor that no details can be gamished about ^be,

individual who ^^^^^s Margo's van, other than the fact that it is a solitary individual,

(1[381 Fowler, Margo's sister, testified that she had spoken with Margo about getting a

new van once her divorce becam- e fma.l because Prade had keys to the van. Rex Todhunter, a

sales associate for Rolling Acres Dodge who had sold Margo her vaTi in 1995, tes#i.^ed that

Margo's van had ar. auto-1^ck feature, such that ail the doors to the van would lock once the van

reached a speed of 15 :les per hour. Todhunter ^^er explained that, after the vehicle

stopped, the doors would remain locked ur.xil the driver either pressed the unlock button or
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manually opened the door from the ir^ide. For a person outside the van to gain entry, therefore,

either the driver would have to unlock the van or the person standing outside would have to have

keys to the van.

{TI39) Collins, Margo;s medical assistant, discovered Margo's body at about 10.25 &rra.a

Collins tes^ified that el. the doors to the van were closed wlkien she peered through the window
I

and saw Ms.rgao According to Collins, Margo's body was positioned such !hat the upper half of

it was stretched across the center of the van onto the passenger's seat, Collins ran back ^^^^e as

soon as she saw Margo and called 911 while Foster, the office manager, ran out to the van.

Foster testified that she was abxe to pull open the driver's side door to the van because it was

wilocked, Wbile trying to help Margo, Foster saw Margo's keys on the floor of the van, She

also noticed that Margo's purse was located right behind the driver's seat along with several

patient charts. Collins joined Foster outside when she fmis^ed calling 911 and was able to open

the van's ^ont passenger door because it was un^^ckedo Collins also tesfiRed that Margo's keys

were on the driver's side floor next to Margo's left foot.

11401 Det^^^^^ Williaara. Smith photographed Margo's van and testified that noffiang

appeared to 1^^^^ been ransacked or seanheda In addition to Margo's purse having been found in

the van, Detective Smith testified that Margo's cell phone was still in the van and that Margo

was wearing a large amount of jewelry, The only piece of ^^^^try that appeared to have been

disturbed was a broken diamond and gold tennis br.acelet.. Detective Smith testified that the

police found one link oz the broken bracelet on the floor of the van ^eliiind the passenger's seat

and the remainder of the bracelet or. the ground just outside the passenger docsre Several buttons

from Margo's lab coat also were strewn on the floor of the van, having been tom from the coat

that,Margo was ^earing.
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{1141) No ma-rd^ weapon was ever recovered, but Michael Kusluski, a firearms

examiner from BCI, exaraaned the bullets recovered 1=rom Margo's body and testified that they

were .38 Specgal caliber bulletso He ^`urther opined #:lat the bullets had been fired from a

revrrlver, Dr. Marvin Platt, the Summit County Medical Examiner, testified that Margo died as a

result of six ganshot wounds fired by an assailant positioned to her rp,ght. Dr. Pxatt opined ffiat

Margo was shot three times before her assailant then forccUly pulled her forward, ripping three

buttons .1from her lab coat in the prodess, and shot her three more lilnes. According to Dr. P1att,

both the l-irst two gunshots were faW shots, with the first likely either s^..°^1ng Margo or

rendeTing her unconscious. Nevertheless, Margo's assailant proceeded to shoot her four more

times. Moreover, the first shot pierced Margo's right wTis1 before entering the mastoid bone on

the right side of her head. Dx... P1.att described the wound to Margo's wrist as a defensive wound,

meaning that Margo had held out her ^`^ght hand in front of her head in an attempt to protect

herself before the shot was fired, Dr. Platt further testified that Margo sustained a bite inark to

the backside of her left, upper arm during the incident.

11421 Collins, Margo's medical assistant, testified that she saw Prade arrive at the scene

of the murder around 1.1:^^ a.me Lieutenant Daniel Zampelli also testified that he saw Prade

arrive in his umna.rked cz^ car and was there when the police captain on scene stopped Prade

and gave him the news of Margo's death, According to Lieutenant Zampelli, Prade brought his

hands to his face and partially went down to the grou-nd before the officers grabbed Wm and took

Wm into the medical office. Lieutenant Mary Myers ^ved shortly thereafter and spoke with

Prade alone in the medical office.

(^^^) Lie^.^enarit Myers testified the Prade "^^swered all [her] questions very calmly,

very clearly, [and] very explicitly." Prade- told Lieutenant Myers that he had gone to the gYm at
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his ^parunentDuildirzg at about 9:30 a.m. to commence lns two-hour workou€.s Prade indicated

that, near the end of his workout, he received a page that there had been a shooting incident and

drove straight to Margo's medical office, wb.i.ch was approximately six minutes away.

Lieutenant Myers testified, however, that Prade looked "as if he had stepped out of the shower"

during her talk with l^^ as there was not any oil on his head or any sweat stains or odor on his

boslyo She further testified that Prade's hands were "very clean and dry,}e Although Lieutenant

Myers performed a gunshot residue test on Prade, she testified that there were no results from the

test because she had 1ncorrr^ctly administered ii.

1^441 Lieutenant Myers testified that Prade gave her substantial details about his

morning, including descriptions of the two other people he saw at the gym and of the television

show that was playing while he worked ^^it.. Prade described, not only the woman he saw at the

gym, but also the exercise machines she used, te order of ber routine, and the type of car she

drove. Lieutenant Iviyers t^stifid that she asked Prade to 9^t th^ ll^en^e plate of the wom^g^

car so that they could speak with her, but specifically told him not to speak to the woman.

1145) Williams, Margo's attomeys testified that a great number of I^go°s friends and

family members went to ^largo' s house on the day of her murder, after the news broke.

Williams testified that Prade also came to the house, Whge Williams, Margo's mother, and a

few other individuals were in Margo's home office searching for her insurance information,

Williams stated that Prade elitered the room and asked Margo's mother what she was, looking

for. According to Williams, when ^endraOKs stated that they were looklnp, for Margo's

insurance papers, Prade stated, "I just saw them here a couple days ago, they should be here,"

NVilll^^ further testified that Prade moved back into the house that day and stayed there froir,

that point forward.
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(^i 46) Steven A,.^dersssn, Margo'^ insurance agent, testified that Margo had. a

supplemental life ir^,surance policy. Anderson testified dht Margo purchased the policy in 1989

and„ when she stopped paying the premium on it, the policy became stmdard term l.rasusm^e

with a $75,000 death benefit that would rem^°: in force until February 25, 1998. Anderson

testified that he sent Margo a letter to remind her abssut, the policy in March 1996s but ne-ver

received a reqponse. ^^e fin-ther ^^stified ffiat Prade w&s the beneficiary on the policy and, in

December 1997, the insurance company paid Prade $75,238.50 on. the poll.cy.

11471 Detective McFarland testified that, on February 23, 1998, he ^onducted. a search

at the residence of Carla Smith, a female officer with whorn Prade had a relatlanshlp. Detmtive

McFarland testified that ^^ found a large amount of Prade's financial paperwork in a white

plastic bag ln. the master bedroom closet. Lieutenant Paul Calvaruso examined the items from

the bag. He testified that one of the items in the bag was a deposit slip from Prade's bank

account dated October 8, 1997, a month before Margo's murder. The back of the deposit slip

contained handwritten calculations, in Prade's handwriting, of the various accounts on which

Prade owed money. The total amount owed on the accounts was then subtracted from a $75,000

amount. During his testimony, Prade admitted thaz he had written the calculations and that he

had subtracted them from the amount of Margo's $75,000 pol^^^, but stated that he had. made the

notations after Margo's death when he became aware that he was the beneficiary. Detective

McFa-land, however, testified that he also examined Prade's checkbook and that the va.raa^^

October 1997 balances written in the checkbook aligned with the estarnatef otitstandi^^ balances

that Prade had written on the back of the October 1997 deposit slip. In partieWar, txe balan^e

written in the checkbook for Kay Jewelers on October 10, 1997, was $244.31 while the

handwritten notation for Kay Jewelers on the back of the deposit slip was $240. The only other
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checkbook entries for Kay Jewelers were on November 22s 1997, for which the entry ir-dicated a

^204.06 balance, a.°xd. January 3, 1998, for which the entrY andicated a $173.48 balancea

($48) In addition to Carla Smith's house, the police also swched Prade's police locker

and a storage locker he had on Jacoby Road in Copley. Ddect^^^ Donaid Gaines testified that

the search of Prade's police 1owker uncssvered several cassette tapes, a.1. of which had ^eftain

dates written on their registers. Lieutenant Edward. Duvali testified that the police uncovered

several more cassette tapes az the Jacoby Road storage locker along with a Craig VOX voice

activated tape recorder. Lieutenant Duvall tesd^`^ed that the cassette tapes cran-f°ascated by the

police contained recordings from Niargo ^.^d Prade's rniaratal home as far back as 1994. Because

the recordings on the tapes had been made at low speed, the tapes contained a large number of

recordi-ngs. For instance, Lieutenant Duvall t.esfified ffiat one of the tapes ^onWned recordings

^^^^3 calI&

(TI43) Lee Kopp, an audio recording engineer, testified at, trial that the recorder the

police found and asked him to inspect was a voice activated recorder that automatically began

recording when it received input of sufficient volume and stopped recording when the input

ceased. Kopp explained t.WL the recorder was equipped -,krith a d.^-vice that allowed it to be

plugged into a normal phone ^^cko Lieutenant ^uvall testified that, when they found the cassette

tapes and the recording device, they then searched Margo's home and foand a phone and phone

jack i-n the third bay of the garage along with a cardboard box containing an additional cassette

tape with more recorded phone calls, During his testimony, Prade adniitted that the handwriting

on the cassette tapes was hisg but tes t^^ied that M^.̂ ^^ was the one who wanted the recording

device md tapes so that she could keep track of the cAs she sometimes received from patients.

Yet, Foster, Margo's office manager, testified that Margo never recorded any oI'her patient calls.



COPY
23

Moreover, several witnesses at tria„ including Strong, testified that Margo worried IDr^^ was

recording her phone conversations.

(150) Two witnesses at trial ^laced. Prade at the scene around the time of the murder.

ihe first witness was Rob^. Husk, a Rolling Acres Dodge employee. Husk testified that heT

walked outside at the dealership sometime between 8:00 and 9M a.m. or. the day of the murder

to bring in a car for service. Husk teedf^^^ that he was on the side of the building when a W],

bald, black man with glasses walked toward him. According to Husk, he asked the man if 'he

needed help, but the man indicated that he did not, said he was going into the dealership, and

^^pt, walkn^^^ Later that evening, ^^ watched the news and saw Prade's pictue in conjunction

v4th the story about Margo's mu.rder, Husk testified that he recognized Prade as the man he had

seen that ma^ming and that he commented to his ^"^anwd, with whom he was watching the news,

that ^^ had seen Prade there that moming,

(^51) Husk admitted at trial that he did not contact the police with bis information.

Instead, Husk mentioned that he had seeri Prade on the moms.ng of the murder to his collespe at

work after the trial had already commenced. 'i`he colleague then contacted the police over

Husk's protests, Husk testified that he did not -wsr±t to come forward because he s *as afraid

[for] Eiiis] lifeo" According to Husk, he knew that Prade was a police captain and would likely

have ^ends on the police department.

(11521 Lieutenant Elrzabeth Daugherty testified that she went to Rolling Acres Dodge to

interview Husk afixr receiving a phone call that fney should speak with him. Lieutenant

Daugherty s^^^^d that the police did not know what Husk looked like when they arraved and that

he initially tried to walk away from ther.q, When she finally spoke witta. Husk, however,

Lieutenant Daugherty testified that Husk said he saw Prade in the dealership parking lot on the

I



C0P^ ^
24

morning of the murder and that he had told his girlfriend about the incident the day it occurred.

Lieutenant Daugherty agreed that kiusk appeared to be afraid to say anyffiing about the case and

testified that Husk expressed wncean over ^rade's statas as a poafl^^ captain. Husk selected

Prade from a photo array on August 28, 199&

(153) The second witness Wh^ placed Prade at the scene on the day of Margo's murder

was Howard Brooks. Brooks testified that he was a patient of Margo's and that his sister

dropped him off at Margo's office around 9:00 a..m, the moming of the murder. Once he

fmished having his blood drawnF Brooks testified that he was pr^aninl; to walk out the glass

door of the medical building to the back parking lot when he "heard this car peeling aff,^

Brooks then lssolCed axa.d, saw a man driving a ca quickly out of the lot. Brooks described the

man as a bald man with a very thick zr^oustacheo Brooks testified that be "didn't pay [the

incident] no attent1oif4 when it happened, but that he remembered it after he spoke -,Nrit.h the

pcslice. Brooks selected Prade from a photo array on February 16, 1998, and ind.icated that he

was 100% positive of his identificatione Brooks also identified Prade in court as the man he saw

driving quickly out of the ^^king iOt,

{1^4) Much like Husk, Brooks did not come forward with his information at the time it

occurred. Brooks test>fied that he ordered pizza at some poinx sb.orSd after the murder and

recognized the pizza delivery driver as anothea man he had seen in the parking lot of Margo's

medical office on the day of the murder. Brooks testified that he asked the man if he had been at

Margo's office that day and the man agreed that he was. Brooks testified that h^ was contacted

by Detective Wasbffigts^n Lacy the following day. Detective Lacy tes0ed that he interviewed

Brooks on December 5, 1997, after a pizza delivery man from Zippy Pi^^^ contacted the police

department and informed them that Brooks was a possible -witness. Detective Lacy indicated
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that he conducted two interviews with Brooks, but that Brooks faed to give him any

inforiation at either inter^ew. Later, on Febniuy 16, 1998, I-ieutenant Myers interviewed

Brooks for a third time. Brooks then gave Lieutenant Myers his information, and she presented

him with a photo array. Lieutenant Myers testified that Brooks "fixnaly tappled]F3 Prade's

photograph when he viewed it and stated ;`fflhat's the mam"

M551 Brooks also testified at trial about all of the other people he saw in the parking lot

of Margo's medical building the morning of her murder. Brooks testified that, after he heard the

car 45Peeli.ng off' and saw it 1'eave, b^ exiW the glass door of Margo's medical building and

stood outside to smoke a cigarette and wait for his sister to come back. Brooks testified that: (1)

a soorel-my from the building came out and he opened the door for her when she retumed a short

while later .xrith food; (2) a seoretarlv from Mar-z.o's office came out and xet^ed a short while !

later; (3) a businessman with a briefcase arrived and. parked in the spot the secretary had vacated

when she left the building; and (4) a tall black man, who Brooks later reco^+,^zzd as the pitza

delivery man, and a nurse arrived in a blue van and went into the building. Deborah Adains

testified that she worked on the second floor ol"Ma.rgo's medical building and left around 9;15

a.m. to purchase breakfast for her staff. Adams testified that, when she retumed -Adth the food, a

black man let her in the door to the building. Additionally, Foster, Margo's secretary, testified

that s'ne left the building ailer 9^00 a.m. to m^.^ a bank deposit and tl'at Margo's van was

already t;^^^^ when she left. Foster testified that she was only gone for a few minutes before she

came back to the bui,l€11ng. FzrAlya Todd Restivo, a ph^aceutlW representative, testified that

he arrived in the parking lot at about 9:15 a.m. and organized his call notes on his lapto-D

computer before entering the building to see Margo. Restivo testified that he observed a black

man standing at the entranceway to the building when he entered it.
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15561 As previously noted, Prade told Lieutenant Myers that E ^ saw two other people at

his apadment'^ gym duiing the course of his workout on the morning of the murder. Those

people were later identified as Mary ^^ch and Doug Doroslovac. Lynch testified that she

routinely worked out at the gym five to seven days a week and spent half an holar working out on

the days when she did sffict.ly cardioe By the time of tialx Lynch could not remember the type of

workout she did on the day of the rFauxd.exo She agreeds however, that she had given a statement

to the police closer to the date of the murder and that her memory would have been. more

accurate at the time she made the statement. Lynch testified that, based on the statement she

gave, she probably was just doing cardio that day, Lynch testified that Prade entered t-h^ gym

pmlway through her routine when she was on the stationary bike and that Prade was still there

when she left. Lynch testified that she generally tried to be at the gym by $:34 asm.y but that she

could have anived anywhere from 8o30 a.m. to 9:30 a,m, to begin her half-hour worlcout.e

Although Lieutenant Myers testified that she specifically instructed Prade not to speak with

Lynch, Lynch testified that Prade approached ber at the gym the day after the murder.

According to Lynch, Prade handed her a business card, said that his exnwi^e had just been Uled.a

and saad that "he wanted 10 provide the police with somebody who could indicate lii^

whereabouts" at the time of t^^ murder,

1157} Doug ..^oroslovae, the other man that Prade indicated was at the gym the moming

of the murder, testified that he could not remember using the gym that day. Even so, Doroslovac

testified that he always used the gym in the aftema^ons ^^^^y after 3.00 p.m. Dorosl+^^^^

specified that, because he skated every morning in Cleveland for several hours, he never arrived

at the gym earlier than the afternoon. He also testified that he had never seen Prade at the gyrr.



^^^Y
27

(158) Prade tesdfied th.-# he and Margo had a happy marriage and that their later divorce

was a mutual decision. According to Prade, ^e and Margo amicably discussed the divorce for a

long time before it happened. Prade stated that he did not sign any of the separation agreements

Williams sent because he thought they were just rough drafts and Margo ai.^^^ told him not, to

worry about them. Additionally, Prade testified that he did not leave the manital home for

several mon^;'..^.s after the divorce because Margo n-vver asked him to leave during thw #irne. He

^estified that, even after he moved out, he continued to make regular trips to the marital home

because he still received his mail there. Prade testified that he would open any mail at the house

that had his name on ix, including mail jointly addressed to him and Margo>

11[591 Prade denied making most of the negative comments toward Margo that other

witnesses testiffied to hearing or hearing about. For instance, Prade agreed that the meeting that

took place at Wz^^iarns} office was an "emotional" one, but denied that he ever directly called

Margo an "unfit motheYg or a `°^lufA or a "whore.g" Prade ^esfi^"^ed that he only referenced those

things as hypothetical examples of Nv^^n a father might be able to get custody of his children.

Similarly, Prade testified that he never hired a private investigator to follow Margo, but simply

made "an off-themcuff remark" and that Margo "was aware of what ^^.e] '€^^ ^.a°.g about,"

Prade stated fhat Hendricks, Margo's mother, was nfistaken when she t^^^^^d tb-at she heard

Prade tell Margo "[y]ou fat faced bitch, nobody wants you."

(160) Prade admitted that he accessed Margo's medical office at night, but testified that

he did so with her pernisssnon, According to Prade, he frequently stopped there to use the

bathroom or to cat his lunch wbi1^ working third shift. Prade also denied taping any of Margo's

phone conversations. Prade claimed that Margo wanted to record phone ^a'ds from he-r patients

and that he had several of -the cassette tapes in his locker because he would help label them and
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erase them so that they could be reused, Although the State played several of the t;kpes at trial

and Margo could be heard sWting on the tapes that she thought her phone was being tapped,

Prade cWmed that Margo was not refering to the recordings he was helping her make. Prade

testified sat MaTgo "had her own concept about what telephone tapping wase" He also denied

ever calling the babysitter during the summer of 1997 to ask about Margo's whereabouts or

showing up at Akron General Medical Center to argue with Margo.

$jf61} Prade testified that he arrived at bXs apartment's gym at 9-00 a.m. the momin,^ of

^.^.e murder and that Lieutenant IRiyer^ was mistaken when she testified that he had told her he

arrived at 9:30 a.m. Prade described his workouts as two and a quarter to two and a half hours in

length, but testified that he would only start ^weaftg toward the end of the routine. Prade

testified that he was about two hours into his routine when ^^^ left to drive to Margo's medical

office and that he came straight to the office in his sweaty gym clothes.

1^62} Lamited. DNA evidence was introduced at trial through the testimony of T`taom€a.^

Callaghan, a forensic DNA exarniaaer from the FBI. Cal^aghan testified that his office perforrned.

PCR testing on three areas of the bite mark sect:goaa. of Pra.d.e'^ lab coat. According to CalIaghan,

Ine took vattin,^s from the xeft6hand side, middle, and rightMhand side of the bite mark because he

4twas cov^^g the vfidest area figuring that if someone's tongue was in t^.t area rubbing up

against that area, they may have left some skin cells there.'p Callaghan agreed that, of all of the

evidence that might be tested for DNA, the bite mark was "very important" evadence. Yet, he

testified that the PCR testing he performed on the three cuttings from the bite mark orly resulted

in uncovering a D-NA profile consistent with Margo's DNA, as the lab coat was saturated with

her blood. Callaghan 'ex,plained that a very large arncaunt of, DNA can over-shad.^w a smaller
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amount of ^NIA in PCR testing, such that the smaller amount will not be detected, Cal1aghan

testified:

in my opinion if someone bites someone else or ffiat fabric, they may have left
DNA there, It ca,.^. be of such a low level that it^s not detected. Or they may have
left no T^NTIA thffea

Callaghan testified that Prade was excluded as the source of the DNA that he found on the three

cuttings E-om the bite mark section.

{T,63} Tlree dental experts testified at tHa1; two for the State and one for the defcnse,

Dr. Lowell Levine, an expert in forensic odontology/dentistry, first testified for the St,^.teo ^^^

Levine kes^ified that he examined photographs of the pantem impression left on Margo's tab coat,

photographs of the bruising pattem on her skir., the bite mark section of the coat, which was sent

to hins by the FBI, and models of several sets of teeth, Dr. Levine stated that he actually

received two ampressians of ^rade' s teeth, one of which he initially received with several other

sets of teeth submitted for 1^^s analysis and one -of which he received later on. Dr. Levine opined

that the bite mark to Margo's skin was consistent with human teeth and had ^pattem of the

lower teeth only, with no pattem emerging for the upper teeth. Dr. Levine compared the pattern

of the bite maeg on Margo's skin with the lower teeth on each ofkhe models he received.

{¶64} Dr. Levine testi..^ed tb.at deritat exper'^^ can arrive at ^ee different -iypes of

conciusions. First, an ^^^ can absolutely exclude a person. Second, an expert can testify that

a pattem injury is consistent ^th a person's dendtaonx meaning that the person could have been

the biter, but the pattem does not offer enough answers to allow for a definite opinion. 'fhard, an

expert can testify to a reasonable degree of scientific certainty that a pattem injury was caused by

a person. Dr. Levine opined that, after he exwnined the first model he was sent of Prade's t^ctliR

he ^etermined that the bite mark pattem was consistexit with Prade's lower teeth, meaning that
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Prade could have caused the bite ma'x. Dr. Levine testified that he "made a more lengthy

comparisW' wh= he exammed the second impression of Pzad.e's teeth and, agaiii, concluded

that Pxade.'s lower teeth were consistent with the bite mark injury on Margo. Dr. Levine testillied

that he was "not able to interpret any evid^^^^ of upper teeth'$ on Margo's slcin, Dr. Levine also

testified that Prade wore a full upper dental prosthesis, but did not ^ornment on how a prosthesis

might afkct a bite mark impresslox,

^^^^^ On ^^^^^^^xamination, Dr. Levine admitted that a lab coat and blouse could affect

th^ quality of a bite mark impression left on the skin bmeath them. He further adr-iitted that; (1)

bite inark experts can disagree amongst themselves; (2) it is possible for more than one person to

leave an almost identical bite maxkx and (3) he was aware of at least o-ne case where an individual

was convicted based on bite mark identification testimony and later exonerated. Dr. Levine also

testified that it was possible that someone other tiim Prade had made the bite mark on Mexgo"^

arm.

^^^^} The second denW expert to testify for the Sw^ was Dr. Thomas Marshall, who

was also an expert in forensic odontols^gyldentistry, Dr. Marshall testified that he examined the

bite mark to Margo's am in person at the inedflcal examiner's office and directed the medical

examiner's photographs of the injury. Dr. Marshall also examined the lab coat and the bite mark

impression on it and made casting impressions of several individuals, including Prade. Dr,

Marshall testified that, in order to rnake a casting of ^rade's upper teeth, he asked Prade to

simply remove his denture and hand it over. Dr. Marshall testified that Prade did not simply

"flip [his dentwe] out" with bis tsangue. Instead, he "broke the seal" and handed the denture to

Dr,Marshal.l.
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{%7) Dr. Marshall testified that he compared photographs of the bite mark on Margo's

arm with photographs of the impressions he made of Prade's lower teeth. To do so, Dr. Marshall

re-si^^d the p;^^ of the bite mark to make it the same size as the pictures he took of the dea^W

impressions he made. He then created overlays, so that he could lay the images on top of each

other. According to Dr. Marshall, he "Just cotddnzt exclude [Pradel" because, as he compared

the photographs of the bite mark ^^^izy and the impression of Prade's lower ^^effi, "[e]very mark

lined up with ^^ety other mailk,R' Dr, lyiarsha then spent an extensive amount of time

^^^laininja how the marks aligned. Dr. IVfarshafl finished his testimony by opining that `£rnis]

conclusion [was] that the bite found on Marge Prade was made by Captain Prade.S4 Dr. Marshall

also opined that he did not believe more than one person could make the same bite mark,

(1168) On crossn^xamir3.ation5 Dr. Marshall admitted that clothing, such as a lab coat and

a blouse, could affect the quality of a bite mark impression left on the skino He also testified that

he considered Dr. Levine, the State's other expert, to be "one of the leading bite mark expem in

the ^ountry,4"

($69) The fl^iird dental expert to ^es* was Dr. Peter 13aum} who testified for the

defense. Dr. Baum, a maxillofacial prosthodontist, test^^^ as an expert in dentisty. Dr. Baum

^eetff^ed that he personally examined Prade and took irnpressions from him, Dr. Bawn stated

that the fit of Prade%s upper denture was "exceptionally poor" such that his t^^^i were "almost

unusable for * * * biting down," Dr. Bamn testified that Prade had "lost virtually all of the

stru^^ bone that would hold an upper denture in place" due to the poor fit of his denture over

an extended ^eiiod of time, Consequently, Dr, Baum opined that "the act of biting for Mr.

Prade, [was] a virtual impossibility." During his testimony, Dr. Baum also stated that he took a

saliva sample from Prade to send off for analysis because "it was [bis] suppositara^ that if there
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was a bite made on a piece of fabric, whoever did it probably slobbered all over it, and that if

[they] could obtain a D1^`^.A. sample from that fabric, [ffiey] would be able to possibly ld^ntif^ or

exclude ^^^^one,'^

(IT70) On cross-examgnation, Dr. Baum admitted that the accuracy of his examinations

d^ended upon the cooperation of the patient and that Prade was in control of how hard he was

willing to bite for purposes of the impressions Dr. Baum took from him, Dr, Baum fiSrther

acknowledged that the bite mar^. on Margors arzn did not reflect any endence of an upper bite

m€ark.

The PCR Evidence

{jf71} `I'k^e tnal. court heard three categories of evidence presented in support of and in

opposition to Prade's PCR petgtion. DNA evidence; bite mark identification evidence; and

eyewitness identification e-videra^^, We set:torth the evidence presented in each distinct category

in turn,

DNA Evidence

1172} Dr. Julie HeHgY the Assistant Laboratory Director for DDC, testified for the

defense. Dr. Heinig testified that DDC received the bite mark sectgon. oI`Margoks lab coat for YA

ST"R testing, s;v^^^^^ would hone in on the male DNA that would be pres^^t, from the saliva or

the skl.n cells from the loliing of the ldb coato9i When DDC recelved the bite mark section, six

cuttings had already been taken from it due to prior testing in 199$. Dr. Heinig stated that DDC

also received five DNA extracts taken by the FBI; three extracts that were swabbings I`x^m the

three cuttings the FBI made to the bite mark- section and two ex-twtsy labeled "Q6p' and "Q7,R,

that were deslgnatel. &s "swabbings of the bite mark." Dr. Heinig testified that it was unclear
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Whet.aeg Q6 and Q7 were ^wabbangs taken from the bite mark section or swabbings taken from

the skin on Margo's arm.

{1173} Dr. Heinig stated that DDC paf^^ed two phases of testing. First, DDC retested

the five extracts it received from the FBI using Mini-STR analysls, Dr. flehug testified that

DDC was unable to obtain any DNA from fout of the ^xtracts. As, for extract Q7, DDC was able

to obtain a partial profile consistent with Margo}s DNA as well as "a fY' allcle * * * at the sex-

determln.ing locus indicating male Dl^lA was presentos" Because the Mini-STR analysis

consumed the Q7 extract, however, Dr. Helnzg was unable to perform ^^S`FR testing on it.

{1[74} The second phase of testing DDC performed was testing on new cuttings dmt

DDC made. Dr. Heinig testified that DDC labeled its first cuftlng 19.A.1, That cutting

overlapped two prior cuttings made bv the FBI md was taken from the riiddle to righl^hand side

of the bite mark, Dr. Heinig ^xtT^cte€1 the DNA from l 9,A,1, amplified it, and performed YwSTR

testing on it. Of the sixteen total loci used as genea^ markers for YyS'a"R testing, DDC was able

to obtain results on three lssci when it tested 19.Ael. Those three loci were DYS393, DYS3915

and DYS437. DYS393 contained a number 13 allele,4 DYS391. contained a number 10 a,llele,

and DYS437 contained a number 15 al.Sele> Dr. Heinig ;hera compared the partial male profile

results obtained ^'i°om 19.A,I with Prade's profile results, as demonstrated by the chart beiow;

4 rkn allele is a numerical coding used to describe the pwtacular form of gene that an individual
hms at a particular locus.
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Because la`rude' s profile did not match the parlal male profile Dr. Heinig obtained from 19.A. 1,.

Dr. Heinig conelaxde€1 that Prade was c=luded as faa contributor of the partial male profile

obWned fTom 1 9oA. 1.

{175} Seekiiig a larger sampling, DDC then made three additional cuttings from the bite

mark along its edges at the 1eft-hand side, middle, and rlghtahand side. Dr. Heinig then

combined the extract from those three cuttings (1 9,B.1 ) with remaining ex1m^^ from l 9.A. ]. to

,frrrn MA2 Of the sixteen total loci used as genetic markers for YwST"R testing, DDC ^-ds able

to obtain r^sWts on seven locl when it tested 19.A,2. Those seven loci wae DYS456, DYS458}

^^^385a,°b, DYS393, DYS3919 DYS437, and D^.'S448, Dr. Heinig explairaed that each of the

foregoing seven ls^^^ contained at least one major allele, but that several of them also contained

minor alleles that DDC could not use in its analysl.& Dr. Heinig explained that alleles are

measured by relative florescence units (4aRIFUsP'') that per.k on a graph according to the amrstan^ of

DNA that exists at any particular locl. DDC's threshold for interpreting DNA is 1 00 RFUs.

Accordixigly, when a peak measures less than 1 00 RFUs, DDC will not rel^^ on that ^eak in

forming its conclusions about the DNNIA results. Instead, Dr. Heinig simply noted any minor

alleles that emerged at particular loci with asterisks. Dr. Heinig compared the partial male

profile results obtained from 19.A,2 with Prade's profile results, as demonstrated by the chart

below:
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Because Prade's profile did not match the partial male profiles Dr. I-le1ni,^ obtained from 19A,2,

Dr. Heinig c-oncludea^ that Prade was excluded as the ^ntributor of the partial male profiles

obtained from l9aA.2e

{1[76^ Dr. Heinig agreel. that the results from 1 9,Ao2 produced more than one partial

male profile such that "two or more individuals" contributed to thi^ sampleo Nevertheless, Dr.

Heinig found it significant that Pmde could be excluded from contribufmg to the p^^^ inale

profiles that DDC obtained. In the affidavit she submitted to summarize her results, Dr. Heinig

averred:

Given my und^rstwdlng of the manner ir. which the perpetrator bit Dr. Prade
during the murder the perpetrator would have deposited his saliva and/or tra^^
amounts of his skin as a result of contact between the lab coat and his lips, tongue
and1^^ other amas of his mouth. It also is possible that other males could have
touched this area of the lab coat, which could have left their DN, A there.

As between the possibility that the male DNA identified in items I 9.A.1 and
19A2 during our testing of the area of the lAb coat over the bite mark came from,
on the one hand, the perpetrator in the act of forcefully biting Dr. Prade such that
the bite made a lasting impression on her skin tluough two laym of clothing or,

ply touched this area of the lab coat,on the other hand, any other mWe who slm-
the ^onner is substantially more likely tha-a the latter.
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Dr. Heinig agreed wildi the testimony given by Dr. Peter Baum during tiai that whocver bit

Margo "probably slobbered el over the lab coat." Consistent with her affidavit, she also agreed

'Llia# a person who bit another's clotbs.n^ would likely leave ^^oul;n DNA on the fabric for later

testing. 11[77} Dr. ^eipig testified that there was "a low amount of DNA" in the cuttings she

tested (19.A, l. and 1 9,A.2)} but that the low quantity of DNA she found had no bearing on the

certainty of the exclusion result she ^^tained Bor :1^rade. She also testified that a number of things

could have accounted for the low quantity of DNA she 1"s^unds including: the prior cuttings taken

by other laboratories, the amylase mapping performed on the bite mar'k section, and the

degadation in the DNA that may have occurred over ^^^en ^earse Dr. Heinig testified that

saliva and epltbel.lal rells from. the mouth contain a wealth of DNAwh^^eas DNA fTcsz^ casual

touching genera1y results in the transfer of a small amount of DiNA. Accordingly, Dr. Heinig

concluded that it was more likely that the biter's DYA was included in the tes,.ng she performed.

(OV78) On crassk^xamay^.`dan, Dr. Heinig adniitted that swabs from a person's mouth

,^enerally produce rni111ons of cells, but that she had not even been able to quantify the amount of

cells she had ^^Wned from 1 9.A, k and 19.A.2 because the ^owit wss so low. Dz, Heinig also

admitted that, on at least one locus, the major profile that emerged in 19.A,1 was different llxa^

the major profile that emerged in 19aA.2. Speclficallyo a 15 allele emerged at DYS437 in 19.A.1,

but a 14 allele emerged at the same locus (^.+5'S437) in 19.A,2, with the 15 a.lele sh11l1^^ to a

minor allele that fell ben^aih DDC's threshold. Dr. ^^inig conceded that, in order to have two

different male profiles, either contamination or DNA ^xom transfer DNA had to have occurred.

Nwvrerthelesss she indicated that it "could very well be that the minor alleles are from

contamination or transfer DNA or touch D4A, And [ ] the major profile is from sal1va." Dr.
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He-.irAi.g testified that "with this type of a blte[Im^^ you would expect to get saliva," so she

thought there was "a high llk-eIihood9R that the DNA she -found c&ne "from saliva rs.tb.ff thm

touch I)NA."

{jf79} Dr,Rick Stmub, a Ph.D. in genedes and independent consultant on forensic DNA

testing, also testified for the defense. To form his opinions in this case, Dr. Straub indicated that

he reviewed a11 of the results from the FBI, SERI, DDC, and BC1, Dr. Straub testlfied that

DDC's testing obtained. x`^^^e.-y low level male DNA," but that "the individual that bit [Margo's

lab coat] would have to have left a crucial amount of their cellular material on it." Dr. Straub

testified that Wiva is an excellent source of DNNA because "the epifneli.al layer on the inside of

your mouth sloughs off cells constantly." Consequently, Dr. St.mub o^med that some of the

D^+TA that DDC found "should be ftom the biting event."

1^$0) In his affidavit swnmarazlng his findings, Dr. Straub averred;

There is a strong possibility that some male DNA found in the bite mark area of
the lab coat would have come from the perpetrator's salb"ra or skin, rather than
exclusively from someone unrelated to the attack who may have deposited his
^N-A there by incidental touching, While it is theoretically possible that the
perpetrator's saliva or skin would not be detected in a YMSTR test of the bite mark
area of the lab coat, and that the same test would simultaneously detect the DNA
proftles of men who erxgaged in incidental touching of that ares, of the lab coat,
such a scenario is somewhat fa:r-tetch.ed and illogical, and would not represent the
most likely outcome. It is far more likely tl-iat the male DNA found in the bite
mark area in the tesfing conducted in 201^ca.,.^.e lerom the -peapetrator biting the
victim's arm during the attack. This conclusion ;s reinforced by the fact that
[BCI9s] YaSTR testing of cuttings from the lab coat that were ta^^ outside the
bite mark area did not find male DNA.

Dr. Straub averred that "one would expect to find the Y-STR profile of the s.tt^^er before one

would find the Ys sTR profile of a male who engaged ln. incidental touching of the lab coat

before or after the attack."
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{IV81) Dr. ^traub also testified at the hearing that he felt "that biting activity should

leave a lot more cellular material than touch would." Dr. Straub testified that DNIA left whe-n an

ind.ividual, merely touches an item is "h^gbly variableF4: with the amount of UNA left on x Ob;ect

varying -from person to person and varying depending on the pressure of the touch involved. He

Rxrther testified that the location of the bite mark on Margo was an unlikely place for casual

touching and that the lack of DNA on the four other spots BCI tested on the lab coat

corroborated his theory that the lab coat had not ka^en, subjected to a lot of transfer DNAo Dr.

Straub gave several examples of things that could explain the low level of male DNA that DDC

discovered on the cuttings it took from the bite mark section. He hypothesized that DNA loss

could have ^^curred due to multiple agencies taking cuttings of the bite mark section, the

arr^^^^^^ m. apping SERI conducted on the entire bite mark section4 and the su^^^^infi that SERI

took of the bite mark section to test for bl^od. Dr. Straub also testified, however, that it was

unlikely that any of the labs involved in the DNIA testing had contaniinated the lab coat because

of the precautionary protocols thaa labs follow when. testing items.

{1(821 As to the testing conducted by SERI in 1998, Dr. Straub opined that just because

the c€^nfinnatory test did not show amylase, "that does not necessarily mean there was not saliva

there." Dr. Straub testefied that the initial amylase mappip-g test could have "removed most of

the amylase activity" such fhat there was an insufficient amount of amylase for the confirmatory

tesL Dr, Straub also averred in his affidavit that, "amylase testing, p^ett.:a.r^y back in 1998,

would sometimes produce false negatives (ie.r failing to detect arnylase when it is present)?. just

as it would sometimes produce false positives." Additionally, Dr. Sgrwah pointed to the testing

SERI conducted as eviderice that, ever? in 1998, the DNA evidence left by the biter may have

been minimal. Dr. Straub noted that SERI had examined the three cuttings it made under a
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microscope and had orAy identified epithelial cells on two of the ftee samples at "a fairly low

level.'} Consequently, Dr. Straub testified that even by the time SERI conducted its testing ln.

1998 "there was very little cellular material left.s^

^^^^) On cross-ez^^inat.ion, Dr. Straub admitted that DDC had only found "a very low

number" of cells on I9eA.l and 19.A,2 despite the faa that saliva generally contains over a

million DNA cells. Dr. Straub also admitted that amylase testing sometimes produces false

positives, so the arAtia.l test ^ERII conducted could have lncorrectly tested positive for amylase

when, in fact, t,ere was no saJl.vay as indicatod by the c€^nfirrnatCary test.. Dr. St^^^b conceded

that it was possible that the biter's DN-A was not present on the lab coat. He further conceded

that there were partial profiles from at least 4wo mates on the bite mark section so the posslbiffit^

of contamination or tr^^sfer DNA rou}d not be elir,^inated, Additionally, he conceded that, if the

partial profiles that DDC d^^covmd were not from the biter, DDC'^ exclusion of Prade was

r^eaningless, Even so, Dr. Stmub opined that the biter's 1-3EA `dshoule^ be part of [DDC's]

sample somehow, some way, because he would have left more DNA on it than anyone could

have through touching."

J1^84) Dr. Elizabeth ^enzinger5 the Director of Research for BCI, testlf-i^d for the State.

Dr. F3enzin6yer testified that tr.^e ideal input amount of DNA for testing purposes is one nanogram

of Di*^A, which amounts to approximately 150 cel1s. Meanwhile, Llic lowest reference amount is

.^^^ ^anogranisp whlch amounts to approximately four cwlls. With regard to the DNA

^xt-ractions that DDC obtained, Dr. Benzinger testified that 19.A.1 contam^d about three to five

cells and 1 9o A.^ contained about ten cells. She explained tlat many of the laci did not return

results on DDC's extractions because "^^^^^^r^ just at the tlireshold where it's just possible now

to get results but not a of the tebts are working. There's not enougb. ^NA."
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1185} In a labomtory report that Dr. Benzinger ca-signed with the State4s other expert,

Dr. Lewis Masldox, Drs. Benzinger and Maddox wrote:

We agree that Douglas Prade is excluded as a contrabutor to the partial DNA
profiles obtained from. the bite mark * * *. However, DNA testing has failed to
identify a full DNA profile besides that of Margo Prade from the bite mark * * *.
We question the relevance of the partial mixed profiles obWned. Wltthsn one year
of the crime; SERI was unable to find evidence of saliva on the bite mark ^^
suggesting that the amount r^^ saliva or cells or DNA. originally deposited was
very low. YNSTR testing, capable of identifying male DNA even in the presence
of the blood stains from Margo Prade, failed to ^^Wn a fali male DNA profile.
Instead, a mi^tu-ce of partial male profiles was obtained. The presence of multiple
low-level ^^^^^s of DNA is most casil^ ^xpUned by incidental transfer
(patients, police, lab workers, court officials).

Dr, Benzinger also testified at the hearing that, while Prade was excluded as a contributor of the

partial male profiles obtained frorra, the bite mark section, she had no way of knowing whether

the DLNA of the biter was present.o

t€86} Dr. Benzinger agreed that, based on its preliminary testing, SERI had removed

the three areas of the bite mark section that showed probable amylase activltya Accordingly, the

areas tlat had the best probability of containing saliva were never tested for male ^NIA and were

no longer available for testing. Even so, Dr. Benzinger noted that the confirinatory test for

amylase had resulted ln a negative resWt. Dr. Benzinger coritrr^sted the preliminary test from the

confirmatory test as follows:

[T]he amylase mapping test is taUng a piece of paper t-hat has been infiltrated
-%ith st^^^, and it's damp, and you press it on the evidence, and wait for the
amyla^^ enz.yme to diffuse up into it and break down the starch. And then you
add iodine, and the iodine tums the starch blue, and where you see clear spots you
know that that is where there is amylase activity.

But that test is very difficult to interpret because it's prone to, if some of tho
starch sticks to the material, you'd have a light spot, and that might be amylase
activity or it might just be where your swch is sticking.

So it's a pr^swriptive test. ft helps us to zero in on th.^ ama tnat might have some
amylase actlvity.
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And the confmatory test is where you ach;aRy take a litti^ cutting of the materzw
and you do this test in a test tube, so you're looking for a change in the color
of the solution.

Dr. Benzinger speciaed. that "[flf the confirmatory test is negative, then your results are

neg^:t€ve,9^

11871 As previously noted, Dr. Benzinger testified that there was no way to know where

the pa;ial male profiles DDC identified came from or when they were deposited on the lab coat.

She opined, however, that, if the biter had left his saliva on the coat, she would have expected to

find more DNA in the extractions taken fmm the bite mark section.

(If88) Dr. Lewis Maddox, the DNA technical leader for BCI, also testifi.ed for the State.

Dr. Maddox testified that a typical ^NTA standard is taken from the mouth by way of buccal

swab due to the large amount of DNA that is present in the mouth. Dr. Maddox specified that

BCI usua.ly has to °`^e a smaller cutting or dilute [a] sample in order to target [their] range for

[a DNIIA] test°p from a baccal swab due to the fact that the swab contains too muclx DNAo Dr.

Maddox confirmed that DDC had "a very small number of cells with male D:^^^Y' in its

extractions and that no ^^^^^ profile had emerged. ~"7r. Maddox agreed that DDC's results

evidenced more than one partial male profile and that "the d^f^"cr^^^^ between [the.] rnajor type

and [the] minor type [was] not very strong,}Y Accordl.ng to Dr. Maddox, the results were "more

indicative of transfer of some type of L^NAe44 Dr, Maddox specified that he did not "see a strong

profile here like [he] would expect from one individual t1hat's * * * bit[tera] an item,"

(t̂f,89) Dr. Maddox testified that preliminary amylase testing does not consume or alter

the amylase that is present on a sample such that the amylase ^oWd not be detected with follow-

-ap testing. Accordingly, Dr. Maddox testified t1hat he would have expected SER.T to ^onfinn the

presence of wny1^^^ back in 1998 had there been a "slobbering killer," as suggested by one of
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the defense witnesses at tri.aL Dr. Maddox testified that he also a`would expect that we would

have obtained a male profile of strong significant signa.i94had the biter left a significant amouxt

of DNA, on Margo's lab coat. Instead, Dr. Maddox pointed out that DDC discovered two pania1

profiles without "a significant difference in the contributions of those two." Dr. Maddox

expWried:

T ,would expect if you had a large amount of DNA there from a person that created
a bite[]mark, I would expect that you still would have seen more DNA C^om, that
i.r-idividual versus a background Ievel., and then also even %ithin that backgound
level, you've got at least two individuals here that are about the same ^ount,

Because of the low level of results abWned, the appearance of more than. one partial profile, and

the lack of consistency in the major profile ^with regard to the multiple profiles, Dr. Maddox

concluded in his laboratory €eport that "s [flhe presence of multiple low-1eveI sources ofDNA is

most easily explained by incidental transfer," rather than the presence of the biter's DNA.

^1[90} Dr. Maddox also testified regarding the cuttings that 13CI took from the lab coat.

Maddox testified that, unlike DDC's tbr^shold of 100 RFUs, BCIgs threshold for allele

recognition is 65 RFUs. Accordingly, BCI will rely on results that even DDC ^Ai.ll not rely on, as

DDC's threshold is 3 5 RFIr1's higher t1aan BCI's. BCI's first cutt.i.ng, labeled I11,1, was taken

from the very middle of the bite mark, directly next to and to the leI~t o1"tb-e 19.A.1 cutting taken

by DDC. That cutting (111,1) was then swabbed on its front and bacIe sides to create 111.2 and

I 113. Dr. Maddox testified that the Y-STR testing performed on I11.1 failed to produce any

DNA profile wbatsoevera Meanwhile, 111.2 and 111.3 produced a partlal male prafUe, but BCI

determined that the r^sWts were 4`IrisuffScIent for comparison purposes." Dr. Maddox expWned

that BC1 inter,prets its YaSTR testing results as a whole, rather than^^ each individual locus, and

that overall, for 111.2 and 111.3, there was "not enough information there for [BCI] to

make an exclusion for the sample."
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(^^^) ^n additimn to 11 1o b, 11.1.2$ ^id H 13, Dr. Maddox also testified that BC1 took

four other ctittings of the lab coat to d^^^^^ whether it had ^^e-n subjected to %ridespread.

^^ntamiraationti In particular, ^^I tested: (1) the area just outside ^^e bite mark section; (2) the

left forearm area; (3) the n.ght arm area in the same spot where the bite mark had occurred on the

left; and (4) the back area, nearest the bottom of the coat. Dr. Maddox testified that Y-STR.

testing BCI conducted an the four cuWngs failed to detect any male profile(s).

Bite Mark Identification Evidence

15921 Dr. Mary Bush, an expert in forensic odontology research, testified for the

d^fens.e. Dr. Bush testified that, for bite mark identification to be reliable, one r^^st first accept

that human dentition is unique and that unique dentition is capable of transferring tri human skin

in a ^^^^ way, Aacordgnp to Dx. Bush, neither preniis^ can be scientifically proven at this

point in tirne.

1193) Dr. Bush testified that she had conduQted numerous studies that showed dentition

coWd not be established as unique through mathematical uniqueness. Specifically, Dr. Bush liad

made measurements of teeth within a specific population using specific data points and had

found teeth that were mathematically andistanguislable w1Nn that population, meaning that they

were not unique. Dr. Bush opined that, because the difference i^ teeth cannot be quantified ir. a

rnathematical and statistical way, the uniqueness of dentition cannot be "supported as of todayo"

(1(94) Dr. Bush also ^^stif-ied that she had conducted nwneroa^ studies on the ability of

deratatiora ^eatures to accurately transfer to skin. Dr. Bush explained that she conducted stadi^^

^si-1-1.9 a zraeclanicaljaw (dezxtal models mounted on a vice grip) to bite cadavers m-ultiple times.

In one particular study, Dr. Bush bit a cadaver 23 times using the same set of teeth and each bite

mark appeared to be dlfferent, Dr. Bushbes1afied that her studies allowed her to conclude that
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she was unable to predict the range of distortion that occurs when a bite mark is made to skin,

Dr. Bush agreed that, based on h^^ studies, skin has not been "scientifically established as an

accuirat^ recording ^od1-um of the biting dentition."

{T195) Dr. Bush admitted that her experdse was purely scholarly m nature and that she

had never examined any d;reallmllfe hl^^^^mar1s" 1.. her career. On crossyexamhnation, she further

admitted that cadavers differ from living people in that their intem.al temperatures cannot be

raised to 98.6 for purposes of^estang, they do not bruise, and any movement that might occur in a

living person during a biting event can only be approximated on a cadaver by having one person

managulate the cadaver whiie the other operates the mechanical jaw. 'Mor^ver, Dr. Bush

admitted that she placed all of the dots she used as data points in her mathematical uniqueness

studies on the teeth herself, such that she had to have a statistician determine a rate of effar for

her placement of the dots.

{^^^^ Dr. Frank.lln Wright, Jr., an expert in forensic odontolog^rs te^lfed for the S^teo

Dr. Wright testified that he is board certified in forensic odontology, has personally examined

hun-ed^ of ^ctw1 bite marks throughout the course of his career, and has testified as an expert

in forensic odontology on numerotis occaslon.s. Dr. Wright opined that human dentition is

unique ms^ capable of trar,^^errirag to human skip. in certa.i instances, but *^-at the science of bite

mark analysis suffers due to analysts who "tend to overvalue very weak and poor b1^^^^^^^

evidence and reach conclusions that are not supportable," According to Dr. Wright, bite mark

evidence is generally accepted within the scientific community, but its value in any specific case

depends upon the subjectlve interpretation of the analyst examining it.

{1197) Dr. Wright pointed out several flaws in Dr. Bush's studies. Dr. NV-Qght noted that

the proper placement of data points in any mathematical uniqueness s?4dy is "absolutely
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critical," as improper placement wfll affect all of the study results. Dr. Wright explained that

when he uses data points to mathematically compare teeth, he takes digital photos of ^^e teeth,

blows up the pictures until they pixilate, and uses the pixilation ^^ints, to place the data points.

Dr. Wright criticized Dr. Bush's ^athematieW. uniqueness studies because she had placed the

dots for the data points by hand, Dr. Wright showed several examples of images of ^^eth on

which. drits had been placed by hando Specifically, he showed that, when those images were

enlarged, they showed that the dots for the data points had not been placed on the exact edges of

the teeth at isstic.

{T98) As to Dr. Bush's cadaver studies, Dr. Wright testified that cadavff skin simply

cannot compare with living sUn. Dr. Wright ^^pWa^ed that cadaver skin ^rly distorts after a bite

for two to three minutes at most because, unlike live skin, no bruasing, contusions, or lacerations

occur. Dr. Wright also tesiified that using a mechanical js,v^r to bite is problematic because the

jaw operates on a fixed hinge that cannot mimic the wider range of movement that an actual jaw

is capable of. According to Dr. Wright, "[^]he pat^ems that are created in the real world

bite[]mark case do not at all resemble the patterns [in] cadaver pinching."

(TI99) Dr. Wright testified that, once it is determined that a bite mark is a human one,

there are fi^^ categ^^^^^ that can be used to describe the link between the bite mark and a

suspected biter. Specifically, a bite mark analyst can conclude that a person is the biter, is a

probab:e biter, cannot be excluded as the bit^^ can be excluded as the biter, or that the

identification is inconclusive. Dr. Wright testified that ^ie had never used the fu-st category

(person. is the biter) in his ^^.̂ eer because people do have similar sets of dentitions and "if you're

saying that the person is the biter, to [him], it would have to be so exclusive and so convincing

that it would have to have been witnessed," Dr. Wright ^'i .^er testified that ^e had used the

i
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second category, probable biter, a few times and that category meatis that it is "more likely than

not this person's the biter." Dr. Nkpright explained that the third category (cannotbe excluded as

the biter) means ftt "there's some characteristics ts^ere that show some linking but notwng

that's defmitive enough to in^lude." Meanwhile, exclusion ^eam there is "no ^sociatiollrs

between the suspected biter and the pattem and ^^one-1-asg^e means the bite mark looks 1ikd a

human bite mark, "but there's really not anything else you can say about it,a^

{1[100) According to Dr. Wright, biter identification in an open population, meaning one

where anybody in the world can be the biter, is "simply not supported." By that same token, if a

closed population of suspected biters had similar teeti, Dr. Wright opined that it "would be very

di:°acult, if not impossible, even with a great bitefImark. to separate those individual

dentitions because of the simiXafity of the teeth." Nevertheless, Dr. Wright opined that, when a

limited population of suspected biters exists and the suspected biters have different dentitions, "I

think very reliably you can use bite[Imark analysis for biter excl.usion. or biter identity." Dx,

Wright defined a closed population as "the suspected p^^^lation. of people who had contact with

the, victim at the time tmt the event s^^curred.'3

{1(1011 On ^^^^^^^xamination$ Dr. Wright ^drnitted that bite mark testimony has helped to

convict innocent people who wm later exonerated based on other evidence, such as DNA. He

^^r admitted that bite r^ar'K evidence should only be used as part of the evidence that exists in

a particular case and "should not be the only evadence.'z As to the particular experts that testified

in the State's case against Prade, Dr. Wright also agreed that their respective testirn€^^y was

problematic. In particular, Dr. Wright noted that Dr. Thomas Marshall had testified in absolute

terms that Prade was the biter, something Dr. Wright would not do, and Dr. Lowell Levine

testified that ^rade'^ dentition Nva.^ consistent with the bite mark to Margo even though Ine also
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had a.d.a-n.itt^dthat he had a difficult time with the ^di-vidua1i^ation of some of the characteristics

he observed in the bite mark ^attem.

Evewitness i^^ntification Evidence

t^102) T3r. Charles Goodsell, an expert in eyewitness memory and identification,

testified for ^^°:e defense. Dr. Goodsell expWned in detail how memory works and testified ^^t

many factors may affbcx an individual's ability to correctly recall an event, including the amount

of attention the andivadual paid to the event, the l.ndivlcluaPs awareness of what they were

ikitness1ng at the time it happened, the amount of time the andivldual had to 6b^erve the event,

and Whether the individual was under any stress at the time the event occurred. Dr. Goodsell

was unable to offer any statistics about the frequency of misidentification, but testified that

misidentification is "not unco^.on.'r According to Dr. Goodsell, of the 300 cases that the

i^^^^^^^^ Project reported as resulting in exonerations, "faulty eyewitness testimony played a

role" in "approximately 75 pment of those caseso" Dr. Goodsell :^her testified #:1at the

confidence level of an ey^Aitness is "one of the most influential factors a juror will consider

when considering eyewitness evidence.s,

t,1103) Dz. Goodsell offered several criticisms of the identifications made by Howard

Brooks and. Robin Husk in Prade's trial. As to Brookss Dr. ^^odsel1 noted ffiat Brooks had

s^eci,fically{ testified that he "[dlidn'x pay it no ^^ent1on" when he heard a car "peeling off' and

that his sack of focus could have made it difficult for bim to accurately store and retrieve the

event. Dr. Goodsell also noted that: (1.^ Brooks did not know that a crime was occurring when he

witnessed the car drive off, (2) he only had a limited amount of time to view the driver, (3) his

view of the driver gn^y have been obstructed by the glare of the glass between bim and the

driver, ajid (4) he did not make an identification until almost three months a,.^r witnessing the

...............................................



,, . ._ ._.. .

CC)PY
48

event, Accor^^ to Dr. Goodsell, all of the foregoing factors could have affected Brook.sg

ability to correctly commit the driver to memory and to be able to identify him later.

Nevertheless, Dr. C"oodswl1. noted that Brooks had indicated he was 1004'^ accurate in his

identification; a factor that may have influenced the jurors in their decIszon-maklng.

(1104) As to Husk, Dr. Goodsell testified that he also was not aw^ that a crime would

be occurring when he met a man outside the Rolling Acres Dodge dealership the morrirag of the

murder. Dr. Goodsell also noted that: (1) there was a lengthy delay in between Huskss View;n^

of the rnan he believed to be Prade and his identification of ^rade, and (2) Husk was exposed to

the media reports about Prade numerous times before making his identification. Dr. Goodsell

testified that, m uc1i llke Brooks,1'•iusk had been confident about his identification of Prade and

his confidence level could have influenced the jury.

{1(1051 On crossMexaminatiort, Dr. Goodsell adxatltted that it is possible for an eyewitness

to be accurate, regardless of the scenar.l.o, lie fi,irther admitted that he had no opinion as to

whether Brooks and Husk actually had made an accurate identification. Dr. Goodsell conceded

that, even thoug,,^. he included in his affidavit that stress affects memoryx he only had a general

understanding of that concept from reading literature on stress, as he never personally resmched

the effect of stress on mernory. He also ^^^^^^t,-d that he was not aware of any statistics,

regarding how often eyewitnesses are accurate in their iden.tlficatiom. As to Brooks' ability to

accurately point out the other people who were in *.e parking lot of Margo's medical building on

the ^omang of the murder, Dr. Goodsell testified that "people can be correct and they can

identify people."

The Trlal Cr^urt's Analysis & Conclusion



COPY
49

106) With regard to the DNA evidence, the trial court relied upon several statements

from the Supreme Court's decision in State v. .^^ad^, 126 Ohio St,3d 27, 2O10LLOhio-1842,f

wherein the Supreme Court decided that Prade had not had a d^^initive prior DNA test. In

particular, the trial court det^^^ed that the ^^^l-usitsn of Prade in the underlying trial as a

contributor of the ^^A found or. the bite mark section of Margo"s lab coat was "meaiignglessss

because the PCR tesftg had excluded everyone other than Margoo Prade at $190 'l'he trga1 court

f-arther noted that the Statte's expert, Dr. Thomas Callaghan, had agreed that the bite mark section

"contained the best possible source of DNA evidence as to [Margo's] killer's tiderstity," (Internal

quo#otiorzs omitted.) The trW court wrote that:

[flor this ^^^our's analysis, it is undisputed that (1) Dr. Prade's kUler bit her on
the left underarm hard enough to leave a permanent impression on her skin
through two layers of clothing; [and] (2) her killer is highly likely to have ^eP a
substantial quantity of DNA on her lab coat over the bite mark when he bit Dr.
Prade * * *

T'h^ court also took as undisputed that DDC's testing had uncovered at least two padgal male

profiles within the bite mark section and that Prade was definitively excluded as a contributor of

either profile.

(T1.07) Based on all the DNA evidence the t^^^ court received, the court made six

specific findings. Specifically, the court found thate (1) it was "far more plausible that the male

DNA 1"^und in the bit^-maTk section * * * was contr-'buted by the killer'P than anyone else

becwase "saliva is a.rxch source of DiNA material, while touch DNA is a weak souTce498 (2) there

was a low probability of contamirigfon because four other sections of the lab coat had been

tested and failed to find any male DINA; (3) the State's suggestions as to the sources of possible

contamination were `bhigh^^ speculative and zinplausible"$ (4) the small quantity of DNA that

DDC found did not affect the reliability of the profiles it had obtained; (5) the small quantity of
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DNA that DDC found was attributa.bl^ to different agencies having handled the bite mark- Section

and to the passage of time; and. (6) Prade was conclusively excluded as the contributor of any of

the male D^1A found on the lab coat. Later in iLs en:iTys the court wrote that it was not convinced

that the :C3'INA restilts were "smm-iingless due to contamination, transfer touch D^iAp or analytical

error." Th^ court specafied that "the more probable explanations for the low level of trace male

DNA found on the '^^^^-mark section of the lab coat are due to natural deterioration over the

years, and to the testing of the saliva DI^^ from the bite-mark section of the lab coat back in

1998.°" The court also wrote that s^^^^^^ saliva from those areas was corasumed by the testing

procedure, and anf°certunately, these areas cannot be retested at this timeoy^

(1108) With regard to the bite mark identification evidence, the trial court determined

that 5;^^^^^^ mark evidence provided the basis fors^^ ^^lty verdacf' on Prade's aggravated

murder count. (Emphasis omitted.) The tW court noted that neither Dr. Bush, nor Dr. Wright

had ^endered an ^^^on with regard to the specific bite mark left on Margo, but that both had

cr€ticized either the science behind bite mark identification or the bite mark identification

testimony that had been admitted at Prade's trial. The trial court determined that "both experts'

opinions call into serious q^esfion the overall scientific basis for ^iteymark identification

testimony." Consequently, the court de4emiined that the evidence presented at the PCR stage

would cause the jurors from Prade's trial. to "reconsider the credibility of the respective bite mark

expertso" who ^^stified at trial^

flil€^^^ With regard to eyewitness identification, the trial court noted that L^^ testimony of

both Brooks and Husk was problematic, given the length of tini^ that had elapsed before either

m, an identified Pmde. Based on the testimony of Dr. Goodsell, the court deterrnined that a

number of factors ^oWd have- adversely affected Brooks' and Husk's ability to accurately recall
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the events of that day. Consequently, the court concluded that ss^^^ed upon the Yu STR DNA

test results, an€1after reviewing Dr. ^`'xoodsell's testimony and affidavit, the ^^^ourk believes ^hlat a

reasonable juror woWd now conclude that these ^o witnesses were mistaken in their

identification of [Prade],"

fIl1^) As to the evidence that was preser-ted at ^rade5s trial, the trial court noted that all

of^^ evidence was circumstantial in nature, The court acknowledged that there was tes^^^^^

that Prade .^^ called Margo a "s1uf' and that his behavior had both upset Margo amd caused her

to be afraid, but wrote that, in the court's experience, "hi^^ion, turmoil9 and name calling are x^^t

un^om-mon during divorce pro^^^dings." The court also ac'Knowled^ed that there werc problems

with ^ade's alibi and that the State had presented a financial motive for murder in the form of

numerous debts and evidence that Prade may have subtracted his outstanding debts from the

amount of Margo's life insumnce policy before her murder, Neverthelessy the court wrote that

i^^ defense had presented evidence that Prade was not havig^g financial problems and that the

subtractions Prade made fTom the ar^surmce policy were performed after Margo's death. The

court ultimately concluded it was unclear `sjt^^ what extent the jury was swayed by [the]

circumstantial ^^idence.ps

[11111 After d.iscussiriLy all of the foregoing evidence, the ^^ court con-el^^^d that Prade

had established actual i^^^ence by clear and convincing evidence. The court wrote:

'`z^e 0 circumstantial evidence remains tenuous at best when compared to the Y-
STR L`3`A evidence excluding [Prade) as the contributor of the male IYINA on the
bite mark section of the lab coat or anywhere else. °^^ accuracy of ^.e two
eyewitnesses' testimony at trial r^^^^ questionable. The remaining evidence -
the testimony by friends and family of Dr. Prade's that she wai in fear and/or
mistreated ^y [Prade]f the arguably faulty alibi and the deposit slip - is entirely
circumstantial and insufficient by itself to support inferences necessary to support
a convictionfox aggravated murder.
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The ^ouft concluded that 45[b]ased on the review of the conclusive Y-STR ^N-A test results and

the evidence ftom the 1998 trial, the [clourt is ffirmIy convinced that no reasonable juror would

convict [Prade] for the crime of aggravated murder with a ^^^earm,"

This ^-ou^^^ Analysis & Conclusion

^1112) T°1hs Cout has conducted an exhaustive review of the record in this matter and

has arrived at ^^^era7 conclusions. First, we conclude that, while the results of the postm1998

DNA testing appear at first glanco to prove Prade's innocence, the rcsultsg when viewed cri-dcally

and taken to their logical end, only serve to generate more questions than answers. Second, we

conclude that the State presented a great deal of evidence at trial in support of the guilty verdicts

in this case. Third, we conclude, consistent with our precedent, that the jury was in the best

positio^ to weigh the credibility of the eyewitnesses and to decide what weight, if an. y5 to accord

the individual experts wbo testified at Prade's trial., ^i-nal..lv, we conclude that, having reviewed

all of the evidence in this matter, the €x-a^ court abused its discretion when it granted Prade's

PCR. petition.

[1^143) Without a doubt, Prade was excluded as a contributor of the DNA that was found

in the bite mark section of Margo's lab coat, 1"h^ DNA testing, however, produced ^^^^ediffigly

odd results. Of the testing performed on the bite mark section, one sample (I 9.A. 1) produeed a

single p°^^al male profile, another sample (19.A.2) produced at €ea,t two partial male profiles,

and a third sample (111.1) ffi^ed to produce any male profile. All of the foregoing samples were

taken from vfifihin the bite mark, some directly next to eaeb other, but each s=^^e produced

completely different resultso Meanwhile, the testing performed on four other areas of the lab

coat also failed to produce any male profi1es.
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{fi114) There was a great deal of testimony at the PCR hearing that oplthellal cells from

the mouth are ^eneray plentiful. Indeed, Dr. Maddox testified the, buccal swabs from the

mouth ^,.̂ e the preferred method for obtaining DNA standards from people due to the high

content of cells in the mouth and ftt} because a buccal swab typically contains milli^^^ of cells,

it is usually necessary for BCI to either take a smal.ler cutting or to dilute a sample so that its

testing equipment can handle the amount of DNA that is being inputted for testing, Dr.

Benzinger testified that the ideal amount of cells for DNA testing is aipo-ut 1 50 cells md that the

tb.reshol€1 amount for testing is about foir celase There is no dispute that the testing that occurred

here was at or near the threshold amount. Specl^eWily, Dr, Benzinger testified the, 1 9oA. I only

contained abotat three to five cells and 19oAf2 only contained about ten cells. '1`h-as9 despite the

fact that there are usually millions of cells present wl^en the source of D1~dA is a persciirs mouth,

the largest amount of DNA located here was ten cells. Moreover, those ten ce11s were not from

the same c®ntrt,butor,

[^^^^) When DDC tested l9aA.2, it discovered at least two panial male profiles. More

importantly, the major profile the, had emerged when DDC tested l9aA.l, was d^,^'^rent than the

majo€°profile that emerged when DDC tested 19A. 2. While the results ftom 1 9.A. I showed a 15

allele at the DYS437 locus, the results from 19s A.2 showed a 14 allele at the DYS437 locus, with

the 15 shifting to a minor allele position that fell below DDC's reporting ftesholsl. Thus, in

additior. to the fact thattwo different partial profiles emerged in DDC's tests, the major profile

that emerged was not ^onsastent. It cannot be said, therefore, that even though multiple profiles

were uncovered, th-vre was one consistent, stronger profile that emerged as tlie profile of the

biter.
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^1116) The inconsistency in the major profile in DDCSs tests calls into question several

of the conclusions that Prade's UNA experts made. For instance, Dx,1-Ieinxg stated:

(B^^ed on everything that I've testified [to], 1believe that the major DNA that
we obtained from [19.A,21 is very likely from the Wiva, and that if there is
contamination the minor alleles, for instance, coa,^^ be ^om contact ftom another
gndavidual or more than one individual * ^^

Because the minor allele in 19,A.2 was "the major al1e1e in 19,A.1, however, it is di^c-u.lt to

understand how Dr. Heini^ could disti^Faish between the two and rely on one as "the major

DNA" while attributing the other to contamination. Similarly, Dr. Straub testified that he felt

"that the biting acti.vit^ should leave a lot more cellular material than touch would; and,

ftreforep if they're getting any resuite now certainly some of that shoWd be ftom the biting

event,'Y Yet, DDC did not find "a lot more cellular material" from ^^e proftle. Instead, it

uncovered inconsistent majorpa°ofiles within an extremely low amount ofDNA cells.

M117) Ano^^^ ^^^^cant -reall.ty about the bite mark sectl.oxt, of Margo's 1a`^ coat is that

amylase testng resulted in ^^^gative test result. Even back in 1998, therefore, it was

ci.etennined ftt no amylase (saliva) was present on the bite mark section. That fact rebuts any

assertiora that g.,b^^ was a "slobbering Olers" It also undercuts the asmraptiorfl made by both the

defense witnesses and the tnal court that tb,ere. had to be DNA 1`rom the biter on the lab coat due

to the large amount of DNA in Wivao Quite simply, there was never a shred of evidence in this

case that the Hler actually deposited saHv^ on the lab coat. Even back in 13.998, Dr. Callaghan

testified that "if someone bites someone else or that fabric, they may have left DNA there. It can

be of such a low level that it's not detected. Or they may have ^^fl no DNA thereo g (Emphasis

added.) The orily enzyme test conducted to detcrrnin^ whether saliva was present, the ainylase

test, was negative. And while the preliminary test showed probable arnylase activity, Dr,

Benziragex specified: "[flf the confirmatory test is negative, ttien your results are n^gati.ve.54
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11,̂118} Altho°^gh the trxal court rejected fne State's contwninatlon theories as sshlghly

sp^eWati^e and implausible," the results of the DNA testing spealc for themselves. 'nx^ fact of

the matter is that, while it is indisputable ftt there was only one ldllers at least two partial male

profiles were uncovered within the bite mark. Even Dr. Ileira.ag adniitted that, for that to have

occurred, there had to have been either contamination or transfer, And, while the la'b coat itself

was not contanii-na^ed, &s evidenced by the negative results obtained on the four other locations

cut fr^m the coat, the inescapable fact, once ^^ain, is that the bite mark smtlon itself produm1

more than one paftflal male profile. Whatever the explanation for how more than one profile

carrie to be there, the fact of the matter is that the profiles are there.

11119^ Both the defense experts and the trial court concluded that the oraly logical

0,-,Xplanation for the low amount of DNA found in the bite mark section was that a substantial

amount of the biter's DNA was lost due to the various testing that occurred over the years and/€sr

the DNA simply degraded -Mth time. Dr. Straub, in pattlcul^^ deemed it "somewhat farµf^^^ched

and illogical" to suggest that all of the partial profiles DDC discovered came from people other

than the biter. To conclude that one of the partial profiles DDC discovered belonged to the biter,

however, one also must employ tenuous logic. That is because the three to five cells from

19oA.l iinco`yered one major profile, and the tn- cells from 19.A.2 uncovered a different major

profile and at least one minor profile. The total arnou^t ol"cells for each major profile, therefore,

had to be very close in number. For one of those major profiles to have been the biter, that DNA

would bave had to either degrade at exactly the right pace or have been removed in exactly the

right amount to make it mirror the transfer/con¢aniination DNA attributable to tl^ other partial

profile(s) DDC founde It is no more illogical to conclude ffiat 0 the partial profiles DDC

discovered were fram trarisfer/cc^^tamlnataoxa DNA, tha,.^ it is to c-onclude that degradation or
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cellular loss occurred to such a perfect degree. The former conclusion also comports with both

Drs. Maddox and Ber .̂zangerg s opinion that "[t]he presence of multiple low-level sources of ^N-A

is most easily explained by incidental transfer."

fll.201 As previously noted, there is no dispute that Prade was defmits"^^^^ excluded as

the source of the p°tgal male profiles that DNA testing uncovered. The problem is, if none of

the ^^ial male profiles came from the biter, that exclusion is meaaiingless. Havirig conducted a

thorough review of the DNA results and the ^esfimcsny inter^eting those results, t.has Court

cannot say with any degree of confidence that some of the DINA from the bite mark section

belongs to ^^go's Uler. Likewise, we c^.,^.ot say Withh ahsolU^ certainty that it does raot, For

almost 15 years, the bite mark section of Margo's lab coat has been preserved and has endured

exhaustive sampling and testing in the hopes of discovering the true identity of Margo's killer.

The ordy absolute conclusion that can be draw-n from the DiNA results, however, is that their true

meaning will never be known. A defmitive exclusion result has been obtained, but its worth is

wholly questionable. Moreover, that exclusion result must be taken in context with all of the

other "available admissible evidence" related to this case> R.C. 2953021(A)(1)(b); R,C.

2953.23(A)(2).

IT121) 'i h^ ^ouw, of circumstantial evidence that the State presented at trial in support

of Prade's guilt was overwhelming. 'ihe p^cWre painted by that evidence was one of an abusive,

domineering hushand who became accustomed to a certah^ standard of living and who spiraled

out of control after his ^^^^^^sM wife fmally divorced him, forced him out of fhe house, found

happiness with another mmy and threatened Ms dwindling finances. The evidence, whge all

circumstantial in nature, came from numerous, independent sources and provided answers for

both the means and the motive for the murder.
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(1122) There was testimony th.atx ^vn, before the divorce, Prade frequently showed up in

uniform when Margo went out to socialize Ai*h her ^endse As their relationship soured, there

was e,6dence that Prade progressively t^aed obsessive; recording Margo's phone calls, aAing

the bahyslttter to try to locate her, and going to her medical office at night. Numerous people

testified that ^^^o was afraid of Prade and that she had never expressed a fear of anyone else.

There also was testimony that Prade was verbally abusive, both before and after the divorce, and

that he timed physical wheri the two fought, pushing Margo's head back and using his hand to

"push her nose in.}5 Moreover, there w&s testiniony that, sometime in the months before her

murder, Prade had "grabbed ^^^gox by her neck and told her lae'dk1ll h.ex."

11[1231 In tenaas of the motive for the murder, there was testimony that the murder

occurred around the same time that (l) Mar^r^ and t-Iolstoa^ were contemplating marriage and

children, (2) Margo plwmed on seeking an increase in ehl.ld support, ^.^d (3) Prade°^ ^^^^^^

were in ^^^pardy, Because Prade still had access to the marital home and to ^^^^^s mail, the

eviden^^ was such that he might have had knowledge of any number of Margogs plans, including

her plans to modify the child support. Williams, Margoss attomey, testified that she sent Margo

a letter about the filing fee for the child support modification ordy a few days before I^^^^^^s

murder. Meanwhile, there was testimony that Prade had spent the weekend before the murder in

Mar^go's house where he easily could have seen the letter. Williams also testified that, when she

was looking for Margo's insurance papers at Margo's house on the day of the murder, Pmde

stated that the papers should be there because he had S`Just [seen] them [there] a couple days

ago 54

(11241 Apart. from the enormous difference in ^^^o amd Prade's salaries, Prade

admitted that he had incurred several hunzi.red, dollars in returned ch.^^k and overdraft fees ^orn
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his bank in the months shortly before the murder and that, as of the day before the murder, his

checkbook balance was minus $500. Among tl^^ insurance Margo had was a $75,000 policy for

wbich Pmde was the sole beneficiary. There was evidence that Prade had subtracted a variety of

his debts ^^in that $75,000 policy amount on the back of a bank deposit slip dated October 8,

1997, a morel before Margo's murder, And, while Prade claimed that he made those

subt-ractloa^s after Margo died, ^^ was evidence that at least one of the debt amounts (the debt

from Kay Jewelers) csrl^ corresponded to the amount of debt that was outstanding before the

murder, not after it. Fwth.ers Margo's $75,000 policy was set to lapse in February 1998, some

three months after her murdex. On the day of Margo's m^,.xders Prade was heard saying that he

had just seen Margo's 1n^uran^e- policies in her house "a couple days ago.°' Accordingly, there

was evidence that Prade was not only aware of the policy, but also that th-V policy was set to

expire in the very near future. Margo was murdered while the policy was still in effect and while

Prade was in a precarious financial position.

11125) With regard to the murder ltself, the evidence was that the murder was

premeditated and very ^^^^nal, Whoever killed Margo was familiar with her schedule and

waited for her in the parking lot of her medical olficeo '1"he killer then walked toward the van in

ftill view of Margo and gained access to it. Because there was testimony t.at the van had an

autanloclC feature that would have been engaged, either Margo unlocked the van doors to let the

Uler in or 4hie killer had tlxe keys to the vazs., As such, the evidence refuted any theory that a

Wwiger lcilled Margo. Additionally, the period between wbi^h the killer entered and exited the

van was brief and neither Margo's jewelry, nor her purse, were taken from the van. The

evidence, therefore, supported the conclusion that Margo's killer entered her van for the sole

purpose of murdering her, rather t1vm to steal any personal items from her. Moreover, the
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evidence supported the conclusion that the murder was very personal, as the attack was so bruW

and thorough. In particular, the killer bit Margo for^efWly enough to bruise be.r through two

layers of clothing and shot her six tlnies, despite the fact ffiat eath.er of the first two shots would

have incapacitated her, The k;.ller also pulled Margo forward forcibly enaugh to rip the buttons

ftom her lab coat before discbargi.ng the last three shots.

11126) As for Pradeps alibi, there was evidence that the gym at his ap^ent was only a

six minute drive f-rom Margo's medical office and that there would have been sufficient time for

Prade to murder Margo either before or ^.^er going to the gym. Lieutenant 'Myers recounted how

Prade relayed his whereabouts that day with eerie detail, ^allmly describing not only ^.^.e specific

content of the television program he watched while he was at the gym, but also the exact order of

the exercise routine that a woman at the gym had performed. She also recounted how Prade

appeared as if he had just stepped out of the shower, despite his claim that he was near the end of

his lengthy woricout. Further, there was evidence that Prade actively sought out the woman at

the gym and asked her to provide an alibi for him, even though Lieutenant Myers had

specl^`^cally instructed him not to speak to the wornana That same woman had a very well

established, consistent workout routine of five to seven days a week and., if the need for an alibi

arose, could have made for an ideal alibi witness.

{1127) In its judgment epiry, the trial court noted that €`fl€ction, turmoil, md name calling

are not uncommon during divorce proceedings." Friction, turmoil, and name calling, however,

are distinctly different than stalking, wiretapping, arguments with physical components, and

death threats. There was significant evidence that the negative sxtuatlor^^ between Margo and

Pm1.e escal.ated far beyond any typical divorce proceedgnge Moreover, that evidence stood

sepamte and apart from the expert tests'snony introduced at trial. It is wholly unclear to this ^oun
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that "oite mark evidence * * * provided the basis for the guilty verdiot'' on the aggravated

tnurder count. ne State presented an enwrnous amount of evidence in this case, and this Co^

carmot say that any one piece of evidence resulted in the guilty verdict. Rather, it stands to

reason that all of that evidence, viewed as a whole, provided the ba-sis for the giiilty verdict.

(IT1281 With regard to the bite -mark idewdficati€an and eyewitness identification

testimony, each of the defense's experts had critical things to say about the experts and

eyewitnesses who testified at trial. This Court has repeatedly held, however, that ^itn^^^ and

^^pe-rt credibility determinations as well as the proper weight to afford those determinations fall

squarely NvAthin tne proviiice of the trier of fact. Kg., State V. Browning, 9th Dist. Surnnszit No,

26687, 20l3rOhi.om27879 $ 18; Krone v. Krone, 9th Dist. Summit No. 25450, 2011-OhioM3196, Ti

16. Defense counsel at trial oross-examir€ed the eyewitnesses on the majority of the weaknesses

raised by Dr. Goodsell, the eyewitness identification expert at the PCR hearing. The jury,

therefore, was well aware of the possible problems with the identifica,tiom of the respective

eyewitnesses an.d chose, nonetheless, to believe them,

{T129) As for the dental experts, the juTy was essentially presented with the entire

spe€°tum of opinions on the bite mark at trW. That is, one expert testified that Prade was the

biter, one testified that the bite mark was consistent with Prade's dentition, but that there was not

enough there to make any coraolusxve deterizainations and the third testified that Prade lacked the

ability to bite anything. Moreover, the expert who definitively ^&,d Prade was the biter, Dr.

Mars.Wl$ also said ffiat the expert who deter^ed a definitive inclusion could not be made (Dr.

Levine) was "one of the leading bite[Imar^ experts in the country." The jury also heard

testi.mony during cross-examination that denta.I experts often disagree and that bite mark

testimony has led to wrongful convflctflons. In short, the jury had much of the same information
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before it at luial that the experts at tue PCR stage presented and, in light of all that information,

found Prade gui.lty,

fT130) Having reviewed the entirety of the evidence, we rm^^t conclude that the tria3.

court abused its discretion when it granted Prade's PCR petition, Given the enormity af the

eA.idence in support of Prade's guilt and the fact that the mngfWn^^s of the DNA exclusion

results is far from clear, this Court cannot conclude that Prade set forth clear and ^onvinoin,^

evidence of actual innocence. That is, we are not ^nnld convinced that, given all of the

foregoing, "no rea,sanable faconder would have found [Prade] guilty.°' (Emphasis added^) R.C.

2953^21(A)^1)(b)9 RoC,. 2953.23(A)(2)< As such, it was an error for the trial court to grant

Prade}s petition and to order his discharge L-om prison. The State's sole assignment of error is

sustained,

III

(If.13.1) The State's sole assignment of emr is sustained. The judgment of the Summit

^o-unty Court of Common Pleas is reversed, and the cause is remanded for furth^r̂r proceedings

consistent with the foregoing opinion,

,T-ud^ent reversed,
and cause remanded.

There were reasonable gTounds for this ^^pea3..

We order that a special mandate issue out of this Court, directing the Court of Corn.^^on

Pleas, County of a€:mrait, State of Ohio, to carry this judgment into execution. A certified copy

of this ,^^urnal. entry shall constitute the mandate, pursuant to A^^.& 27o
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Immediately upon the filing herect this document shall constitute the ;ouma1 ent^ of

judgment, and it shall be file qtamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to nm< App.K 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notataon. of the

mailing in the docket, pu^Suant to App.R. 30.

Costs taxed to AppeRce.

BETH WHITMORE
FOR THE COURT

HENSAL, J.

C£^^CUR&

T3EI,F.F9.,.'wdCE, P. Je
CONCURRING IN Jt7Dr4 E:+T ONLY.

{f,, 13211 concur in the majority's ,;udgment because I agree the trial court's ,udgment

should be reversed, albeit for a different reason. I also concur in the majorlty'r, analysis and

reasoning as to why the a'duseaof-discret^on standzrd is the appropriate standard of ^^^ew.

IT1331 R.C. 2953.23(A)(2) states

Whether a hearing is or is not hold on a petition fizel pursuant to section 295121
of the Reviscd Code, a court rauy not entertain a petition filed after the expiration
of the period prescribed in division (A) of that section or a second petition or
successive petitlom for similar relief on behalf of a petitlonu unless * * * (t]he
petitioner was convicted of a felony, the petitioner is an offender for whoni DNA
testi-ng was performed under sections 2953.71 to 2953,81 of the ^eviscd Cade or
under former section 2953.82 o# the Revised Code and analyzed in t^^ context of
and upon consideration of all available admissible evidence related to the
inanate's case as described in division (D) of section 2953.74 of the Revised
Code, and the results of the DNIA testing establa'sk by clear and convincing

^ ^ ^evidence, actual innocence oftlat felony oftense
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Actual innocence

means that, had the results of the DNA testing * * * been presented at trial, and
had those results been analyzed in the context of and upon consideration of' al1
available admissible evidence related to the person's case as described in division
(D) of section 295174 of the Revised Code, no remnable factfinder would have
found the petitioner guilty of the offense of which the petitioner was convicted
^

(Emphasis ^^ed.) R.C. 2953.21(A)(1)(b); R.C. 2953.23(A)(2)e

111.^34) Thus, the trial court was charged with examining all of the available admissible

evidence and then making the determination whether the defendant established by clear and

convincing evidence the, no reasonable factfinder would have found him guilty of the offense of

aggmvated murder. While I believe the trial court's reasoning process is logical, upon close

examination of the joumal entry, I would conclude that the trial court failed to appropriately

apply the stmdard at issue and, thus, abused its dlscre11on„ As noted above, the tr1al court was

required to consider whethor the defendant established by clear and convincing cvid.ence that no

reasonable trier of fact would have found Mr. Prade guilty of aggravated murder in light of all

the avOable admissible evidence and all of the results of the DNA testing. See R.C.

2953.21(A)(1)(b); R.C. 2953023(A)(2). And while at first glance it may appear the trial court

followed the standard, I would conclude that it did not act-aally do so. See R.C. 2953e21(A)(1);

R.C. 2953.23(A)(2)o

M135)1nstead, it seems that the trial wour€fxrst considered the ^^A results in isolation,

found thAt the defense DNA experts presented the more logical interpretation of the results and

then took only the results presented by the defense DNA experts and considered that along with

the tr"€all testimony and other post-cssnviction relief evid^nceo In other words, the trgal court first

weighed the competing experl, 'testimo^y and chose what nt found to be the more reasonable

expert opinion and then considered the remainder of the evidence from the perspwlv^ of a
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reasonable factfinder who did not have the Swe's DNA expezt testimony before it. Although

thas distinction may appear subtle, it is critical. For purposes of acta^^inn^^ence post-conviction

rell^f. the trW court can-qot make an initial determination as to which expert is more credible or

beI^evabIe to the ^^clusirsr^̂ of other expert opinions. Unlike the typical trial scenario Where a

trial court judge Ia&s discretion to ^^^ec-t the more convincing expert, in the actuaI=irnocence posta

convict^on relief scenario, the status of the evidence must mirror that which actual^^ ^ould be

before the factfinder. Were this matter actually at trial, the trial court would not be choosing

which expert it found more credible prior to sending the jury for deliberation. Rather, the jurors

would be weighing the respective positions of the State and the defense along with all of the

other direct and circumstantial evid.ence. Thus, the trial ^^^ had to put itself in the shoes of a

reasonable juror who had before it both ft State's expert testimony and the defense expert

testimony adduced at the post-conviction hearing along with all of the other available evidence

and then consider whether any reasonable trier of fact could have found. Mr, Prade guilty of the

offense. Because it is apparent that the trial court did not properly examine the evidence in this

manner, I agree the judgment must be reverserl, However, I do not believe this Court should

undertake this analysis in the first instance and. lam troubled that the main opinion's analysis is

morc in keeping with a de novo review of the matter. Therefore, I^ould remand the matter for

the trial court to properly apply the applicable post-conviction relief standard,

11136) To be sure, in the post-convict^onre1ieI' context this task is nrrt ea-sy. Moreover, it

is obvious that in light of the new evidence presented, a I°actfinder confronted with all of the

^-vid^^e couId ultimately place less weight upon some of the circumstarf,tgal evidence that may

have seemed compelling, and ultimately determinative, during the initial trial., The new DNA

results obtained from Dr. Prade's tab coat definitively exclude h&o Prade as the source of the
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DNA tested; on that the experts agree.5 Mr. Prade is not the source of any of the DNA recovered

from Dr. Prade's lab coat. Moreover, the biteMmark identification testarnony which was the

centerpiece of the p^^^^eM evidence at trial has been discredited at the p®st^^^nv€ction h^adng,

'rh^ problem is that the experts cm-qot agree on what the DNA results mean: W Prudeg^ experts

assert that the biter's DNA was highly likely to be present in the bitem^^k area tested and^ if that

is tmeg Mr. Prade could not be the biter or killer; however, the State's experts maintain that the

DNA present instead likely represents incidental transfer and/or contamination and it cannot be

said with any certainty whether the biter's DNA was present and tested, ^^^cularly in light of

the all the prior testing and the passage of €im.e. However, as pointed out by Dr. Benzinger,

forensic DNA experts do not provide opirions as to how or when DNA was deposited, rattler, the

experts report the facts ^oncemang the DNA itself. In that regard, all of the experts aguree that

Mr. Prade is definitely excluded as the contributor of any DNA tested from the bite-mark area.

(11137) The trial. testimony established that the person who bit Dr. Prade went through

two layers of clothing that resulted in leaving a bitie-mark impression on her skin. It was the

State's position at trial that Dr. Prade's killer made the bite mark, a position that was at the heart

of its case given its argument that the bite mark itself matched Mi, Prade's dentition, At the

post-conviction hemang9 the defense experts opined that, given that it is presumed that the killer

bit Dr. Prade, and that biting someone should leave saliva behi.nd (which is an abundant source

of DNA), it is highly likely that at least some of the DNA recovered from the bite-mark area

would be ftom the killer. Dr. Straub agreed writh trial experts that whoever made the bite mark

^ hn P-dditionr Mr. ^^e was exelLded as a source of DNA on thefi.ngex:ail clippings taken from
Dr. Prade.
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would have had to leave a crucial an^ount of cellular niaterlal on the area and further concluded

that a forceful bite would be highly likely to leave enough DNA to be recoverable 14 years later,

Dr. Heinig also agreed that a hard bite mark wou1€111kely leave enough DNA on fabric so that, in

aater conducting T^^STR testing, I^NIA frorn the biter could be detected. Dr. Maddox, one of the

State's experts stated that he could not rule out the possibility that some of the DLNA in the

sample did come 1°yom the person who bit Dr. Prade. Accordingly, the defense argued that the

State's absolute position that all of the DNA present must have come from a weaker source of

DNA (l.eo, transfer and/or contamination) rather than the undisputedly stronger source (Le.,

saliva from the biter) was illogical, unreasonable, and highly ^^^cul.axlve.6

(9139)D,a.ring the hearing, there was much debate about whether there was amylase (a

component of saliva) present when the FBI began its testing in 1998. From the State's

perspective, the absence of amylase bolstered its position that the source of the DNA on the bite

mark was not from the biter, but from contamination. The defense experts explained that the

absence of amylase in the confirmatory test did not necessarily ^ean that saliva had not been

present in the area. Instead, the absence of arny1ase in the subsequent confirmatory test

performed by the FB11n 1998 could have been due to the treatment of the fabric which removed

the amylase present such that the confanmatotry test would have been negative. Notmi.thstandira^,

there was testimony that, because saliva is a rich source of DNTA, the lnabillty to confirm the

presence of amylase tl-zou^ aniylase mapping did not mean that DNA ftm the cells in the

saliva would not be recoverable from the area. 7

....................................................................... ,

As an ^^^ple, Dr. Maddox theorized that Dr. Prade's patients could have sneezed on her thus
depositing some DNA on her lab coat while the defense pointed out that there was absolutely no
evidence suggesting this occuared.
7 The defense also presented a letter from the Ohio Attorney General's office authored prior to
the DNA testing describing State expert Dr. Benzinger's belief that (1) the absence of a
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IT, 1391 The State's experts also questioned the reliability of the D^1A testing results due

to the low number of cells that were tested. However, the experts agreed that sma1 quantities of

DNA do not preclude DNA testing and an exclusion is not a^ecessaaly unreliable simply because

there are fewer cells to test. Despite the low nmnber of cells, the testing results that were- relied

upon contained DNA amounts that were above the threshold necessary to obtain a reliable r^sul.t.

It waq. further established that a reliable exclusion could be established with a partial profile.

The State also argued that the low number of cell^ supported the theory that the DNA that was

present was not from the biting killer but rather from random sources or contamination.

However, the defense experts explained that the low quantity of DNA could be due to all the

other testing (D^FAQ blood, arx.d ainylase) that had o^-curred resulting in a significant loss of some

of the DNA and the substantial amount of Dr. Prade's blood on the coat which also could have

impacted the amount of recoverable DNA. In addition, degradation of the DNA could have

taken place over the passage of time. Moreover, the defense exp" did not dispute the existence

of two partial male profiles, but instead noted that samples containing more than one DNA

profile are quite common. Further, because incidenU tmnsfer DNA is likely to be found in a

smaller amount and is a weaker DNA source, it would be reasonable to conclude that DNA xtiat

was capable of being recovered after all this timc was more likely to be from the biter (who

would have likely deposited ^much. larger quantity of D"A than someone who just touched Dr.

Prade), In this regard, defense testimony indicated that "drop is398 contamination is very

confirmatory test for amylase did not eliminate the ability to find DNA and (2) that it was much
more likely to find identifiable DNA ftom saliva than from someone simply touching the coat
because saliva contains much greater quantities of D^A thm skin cells which might flake off
due to touching an article of clothing.
8 This occurs where an allele tl#.az is not supposed to be in a profile spontaneously appears in
amplification because of contamination.
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uncommon. Moreover, while multiple theories were offered by the State as to how

^ontarninatlon could have occurred, the defense experts rebutted these -theories.9

f11140) With respect to the bite mark left on Dr. ls`r-ddegs skin, at trial there were differing

opinions by the tlir^^ expwrts. The defense expert at the post-conviction relief hearing

maintained that there is not enough scientific evidence to demonstrate that human dentition is

unique enough for bite-mark identification evidence to be reliable. The State's post-conviction

hearing expert did not agree on that particular point but nonetheless cast doubt upon the expert

testimony at trial as weli as whether any bite-mark Id.enil^ca^on testimony was appropriate in

tb.l^ ^^^^ He acknowledged that the bite-mark testimony at the trial was problematic and that he

would not liave testified that Mr. Prade was definitively the biter. In addition, the State's expert

noted that bite-mark evidence should not be the sole evidence used to identify a suspect and that

bite-mark testimony had helped to convict people who were later exonerated. Thus, while the

three experts at tial were divided as to whether Mr. Prade coWd have made the bite mark, the

evidence at the post-conviction re-lief hearing N^ould likely only further cala into question the

^xpe:^s at the trial who maintained that l&. Prade was, or could have been, the biter on the basis

of bite-mark identification.

j%411 Also at the post-conviction relief hearing, the d^^ers^ presented an expert on

eyewitness identification, who pointed out the problems with the aslonti^ca^ons made by Mr.

Husk (the man from ffie dealership) or Mr. Brooks (the man outside Dr. Prade's medical o^`̂ ce)o

For example, there was a lengthy delay from when Mr. Husk first viewed the person he later

9 For ^xarnpl^, the State argued that displaying the lab coat at trial could have led to
contamination. However, the defense poInted out that this was not possible because the s^,.*^.ple
had been removed from the coat. Tn addition, the State was granted leave by the trial court to test
the lab coat for contamination; however, no DNA was found anywhere on the lab coat around
the areas of ^:.^e bite mark.
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identified as Mr. Prade and when he actually identified Mr. Prade as the man he saw. With

respect to Mr. Brooks, the defense expert noted that Mr. Brooks did not have much time to see

the driver of the car and his view of the driver may have been csb^cured. In addition, Mr. Brooks

did not immediately id.entlfy Mr. Prade as the man he saw when questioned by police but

ldentlfied him only aftex his third meeting with police some three months after the murder after

much publicity about the murder in the media. Additionally, the expert pointed out that the jury

could havc been s-wayed towards believing the eyewitnesses given the certainty they expressed

concerning their identifications, In addition, the expert testified tx^at faulty ^^ew. itness

identification is not uncommon; he. indicated that approximately 75% of the Innocence Project's

300 exonerations involved misidentification by eyewitnesses.

^1142) Assuming this expert's opinion would give a factfinder pause about the testimony

of those two eyewitnesses, it might likewise cause a juror to be more apt to find the identification

made by the woman from Mra Prade's gym to be more reliable in light of the fact that she had the

opportunity to see him for a longer period of time. She testified that Mr. Prade entered the gym

partway through her routine and that she could have arfived at the gym anywhcre from 8:30 a.m.

to 9:30 a,m, to start her 30 minute workout. If she in fact arrived later, for example around 9:00

a..m.} Mr. Prade would have been at the gym at the time Dr. Prade was killed,

JJf143) Nonetheless, as noted above, the State also presented evidence at the post-

convictflon relief hearing which offered a different explanation coneemlng the significance of the

DNA evidence. The State's experts poanted out that the amount of DNA actually recovered. from

tle lai.te-m^^ area was quite small, which would not be expected in an ama that was bitten a-nd

covered in saliva. The State's experts noted that the passage of time and the number of people

that handled the lab coat could support the conclusion that the DNA found represented
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contamination and/or incidental transfer as opposed to DNIA from the biter. They t^stified that

there was more than ll.kely some level of incidental transfer/contamination because two partial

ma^ DNA p.rofles were recovered from at least one of the samples. One of the State's experts,

in discussing the sample containing the two partial male profflesr noted the ^^^^ was not a

mqjor difference xn. the strength of the major and minor profile obtained; thus, the expert

indicated fta this was more likely to represent incidental transfer/contamination, as he would

expect a stronger profile if it -was DNA from the biter. Wltb, respect to the amylose testing, l:l^^

State's experts indicated that the fact that the presumptive test was positive but the confirmatory

test was negative supported the conclusion that the amount of cells even originally deposited was

very low. Moreover, the portions of the lab coat ffiat presumptively tested positive for amylase

were consumed in the subsequent PCR DNIA testing,10 which was conducted prior to the

availability of Y-STR DNA testing; therefore, the portions of the coat most likely to contain the

killer's DNA were not even tested specifically for the presence of male DNA. Overall, given

that the abrenslc experts do not opine as to when or how DNA is deposited, the one certainty

agreed upon by the SWe and defense is that the DNA recovered. was not Mr. Prade's.

M144) The trial record in this em is vrslmngn^^s as is the record of the post-^^^nvictlan

proceedlng, This court should not undertake a de novo review of the evidence nor lrqpose its

own reasoning process -upon the trial court. The abuseM^f-discr.etaon standard of review by its

very n^^^ permits a trial court to exercise discreaon ln making a ^^^ennlnatiors so long as the

exercise of its discretion is not uxareasc^nables arbitrary, or unconscionable. An appellate court

may not impose its own. choice when reviewing the trial court's exercise of discretion but instead

10 The PCR testing recovered only Dr. Prade's DNA.
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must evaluate whether the determination that was a product of the exercise o x discretiorb was one

that was within the permissible range of choices available to the trgal ^ourto

1114SI ,At Mr. Prade's 1998 trial, there was no DNA evidence that definitely excluded

him as the source of DNA on the bite mark, and instead there was at least one bite-mark expert

who opined that Mr. Prade was definitely the biter who made the bite mark on Dr. Prade's arm.. I a

In 2014, there is DNA evidence obtained from the bite mark that all experts agree defmitely

excludes Mr. Prade, and the bzte-mark. l.dentificatzon evidence has been. severely discredited. The

question presented is whether a reworaable factfmder would find Mr. Prade guilty of aggravated

murder when faced wltb. evaluating the competing opinions of the State and defense DNA

experts, all of the additional post-conviction evidence, and a of the trl^ evidence. As the trial

court did not properly consider this question, I would revor^e and remar-d the matter for the trial

court to closely exa..^.ine all of the evidence and apply the stndard appropriately in the first

ir^stmee. In llght of the foregoing, 1cor^cur in the judgment of the majority but would also

remand the matter for further corasideratlon,

APPEARANCES:

SHERRI BEVAN WALSH, Prosecuting Attorney, and RICHARD S. KASAY, Assistant
Prosecuting Atlomeyg for Aplaellanto

DAVI1:) BOOTH ALDEN and LISA B, GATES, Attora^^^s at Law, for Appellee.

MARK B. GODSEY and CARRIE WOOD, Attomeys at Law, for .A,ppell=

1€ lt is unlikely that a reasonable juror would find that same expert. credible in light of the fact
that the State's expert at the post-conviction relief hearing was critical of, and troubled by, that
expert's defitistlve conclusion that Mr. Prade was the biter. Moreover, even the credibility of the
expmt at trial who concluded that the bite mark was consistent with Mr. Prade's dentition was
called into question by the State's bite-mark expert during the post-conviction relief proceedings.
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IN THE NINTH DISTRICT COURT OF APP I-S
SUMMIT COUNTY OHIO

STATE OF OHIO ^AISE N£^^ CR 98 02 04,63

Plaintiff-..^^^^^lant COURT OF APPEA-LS
CASE NO.

VS.

DOUGIAS E. PRADE

DefendantmAp^^^^^

JUDGE HUNTE c, 2 3
MOTION FOR LEAVE
TO APPEAL

The State seeks leave to appeal from the ^^udgz^en^^ dated J^^uary 293

2013 granting A^^^^^^e a new trial under CrimaRo 33. A copy of the

judgment is attachede Separately, the State is filing a Motion for

Determination of Jurisdiction. Tran^^^^^t references are to t-h^ DNA

hearing before the trial court.

FACTS AND ARGUMENT

A. Introduction

. --^„
Appellee Douglas Prade filed a ^^t-ttion for post-^^^^^^^^ ^^^^O, a^^-

a motion for new trial after DNA tests ordered by the trial court. After an

evidentiary hearing in October 2012 on both the petition and the motion,

the trial court both discharged Prade and granted a new trial. A copy of the

Judgment Order is attached. The trial court incorporated, ^^^s findings

concerning the discharge analysis and found as a matter of law that Prade

I
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was entitled to a new ^iiala Judgm^nt, 24a The trial court stated that it had

to consider the new evidence in conjunction with the evidence from the jury

trial rather than look at the new evidence in a vacuum. Id. 22.

'^^^ State appealed the discharge order and this Court reversed in

State vo Prade, gt" Dasty No. 26775^ 2014mOhmOw1035r

B. Crimg^^ ^3

A new trial based on newly discovered evidence requires ^-vidence

that it:

W discloses a strong pro3^^^fli^ that it wi^^ change
the result if a new trial is granted, (2) has been
discovered since the trial, (3) is such as coiild not in
the exercise of due diligence have been discovered
before the trial, (4) is material to the issues, ('5) is
not merely cumulative to ^orin^^ evidence, and (6)
does not merely impeach or contradict the foi-in^^
evidence.

State v. Petro, 148 Ohio St. 505, (1947), sYlIabusR

Whether to grant a new trial based on newly discovered evidence is

discretionary wit-h the trial court. State v. Covender, gth Dist. No,

^9CAoo9637p 20iowOhiom28o8, $ :^^ (citations omitted.)

A probability means "more likely than not"s something greater than a

50% chance. Miller v. Paulson, 97 Ohio App.3d 217, 222 (1994)o The trial

court disptited that a probability means over 50%, in the context of Crim.Ra

33. Judgment, 22. A probability means likelihood. ^^^baVie means likely

^
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to occur. Ballentine's Law Dictionary, i®i-6 (3rd. Ed. 1969). In the context

of ^rim.R. 33, this Court cited State v. Luckett, :144 Ohic APPa3d 648^ 661

(2001) as standing for the proposition that newly discovered evidence must

demonstrate a strong probability of a different result. State v. Holmes, gth

Dist, No. 05CA^^8711s 2^o6µOhlom1310, 1€15^

Luckett, in turn, stated that Petro requires that it is "strongly

probable" that new evidence would change the result of ^^ trial. Id. ^61a

Probable means likely to occur. See State v. Walker, gth Dist. No.

^8CAoO59s 2oog-Ohiom6702, Tx^ ("preponderance of the evidence is

defined in terms of probabilities: ^^^ the greater ^^^gbt of then

evidences***4"); State v. Hover, 12tb Dlst. Noo CA2004m1paa1,90, T31

(probability has been defined as a "greater than fifty percent chanceaSpF);

State v. Jones, gth Dlsfia No. 26568, 2013WOhiOm2986x 17 ("substantial

probability of a different result").

Accordingly, PiRade had to inspire a level of confidence ^^^ more than

^^^, a strong or substantial probability, that the new evidence would

change the result of the trial. The trial court had no discretion to find

anything less. The State contends that Prade's evidence fails under points

one and five of the Petro test; primarly point one.

3
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The Petro test requires consideration of the evidence at trial because

the new evidence may m^^^^^ impeach or c®titrad^et the evidence or be

cumulative to it. Petro, supra. The State ^clan^^^^^^^^ that this Court puts

emphasis on the "substantial probability of a different result'X and that the

test does not foreclose impeaching or ^^^^ra^ic-Ung evidence ^om

co^^id^^atione Jones, 2013-ObiOm2986,117.

The decision in Prade, 2014mOb.io-iO35 provides a blueprint for

evaluation of the new DN-A evidence an^ is in sharp contrast with Jones,

2oi,3-ObiOm2986 where this Court granted the State leave to appeal and

affirmed a grant of a new trial based on new DNA evidence. The State

acknowledges that Prade"s burden in the discharge order a.^':^eal$ to

demonstrate actual innocence, is greater than that to secure a new trial.

flowever$ the determinations of this Court concerning the new DNA tests in.

the discharge order appeal indicate that Prade cannot meet the lesser but

still substantial burden Petro places on him.

C. The New DNA Evidence Does Not Support the Order

The crux of the case but by no means the only important

consideration is the ^onfl^ctin,^ testimony from Prade's DNA experts and

the State's BCT D^'.^. experts. The primary focus of the tests and ^^^^i mon^

is the bite mark cutting, Exhibit 123. This is the "^^^^ significant"

4
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biologaal evidence. State v9 Prade, 1.26 Ohio Ste^^ 27, 2ow^Ohiomi842$

1117.

1^

Building on speculation by one of Prade's witnesses at tiialp Prade put

on testimony that the killer probably slobbered all over ^.h.e lab coat while

inflicting the bite. (T. 66R67, 345°346)d F-ar°tb.erp the male DNA that. DDC

found should be from saliva. (T. 81, 466). A slobbering person would

deposit a "male profile of strong ^^^^ifleant signal." (T. 824, 1091)q Saliva

should produce many cells. C1°> 64, 66, 84).

This Court conducted an exhaustive review of the evidence and found

that the tests in 1998 rebutted "any assertion that there was a 'slobberang

killera$' Prade, 2014-Ohio-1035, 7,13-7: Moreover, the State believes

common sense teaches t-hat a person biting an object including an arm

encased in clot-hl^^^ does not necessarily slobber all over the object like

some dog might. In addition, and crucially, this Court found tbat, "there

was never a shred of evidence in this case t-h^t the killer actually deposited

saliva on the lab ^oate" Id. ^117e That goes far to destroy the entire

foundation of Prade's arguments; Prade has to have saliva on the cutting for

t-here to be even a filament of an argument that the killer left DNA there.

With no saliva, the ^^tting provides no evidence whatsoever concerning the

5
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^^ere It is true that Prade's experts spec^:lated that saliva was present.

However, their test results severely undercut their opinions.

2.

The State put on substantial ^vidertee that the DNA test results were

the result of contamination,

This Coi^^ found that transfer/contamination explained the DNA

found by Prade's team was just as likely as degradation of the DNA over

ti^^. Prade, 20.14m^^^^-i^35^ ^119x

'rhe State contends that: it is a fact that some contamination or

transfer occurred on Exhibit 123 after the :t99£3 trial, producing the results

in ig4Ara. and 19oAa^^ (T: 420)a OtherWiSe, there would not be more than

one profile and a shifting of the major/minor profile, (T. 420), as explained

below.

3-0

DDC cut a section from the bite rLia^rk cutting. This cutting is iqAiLd

CtY. 326). There is a partial male profile ^p- 19aAM i. DDC excluded Prade as

the ^ontributoro (T. 328). DDC took three more cuttings from the bite

mark cutting, extracted DNA^ and combined it with the extract ft^m 19Ani

to form i^.As2, (Ty 331m332, 409). DDC found a major and a minor partial

male pro-^^^ in :LgvAa2o DDC excluded Prades (Ta 329). DDC also found

6
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alleles that were below thresholds ivhere coxnpa^^^^^ were possible. DDC

stated thet, the below threshold might be gd^^^ous" DNA from a third

^^^ividualo (Ts ^^^)^

In :Lq.Aoi at DYS 437 DDC found a 15 marker ^t:13o RFLTs< In igaA.2

at DYS 437 DDC found a 14 marker at iio RF^..^s and a 15 marker at 54

RFUsa Exhibit 6o. What happened is that the maj'or profile in ig„Aoi is not

the major profile in igaAs^ but has become the ^^^^ profile at a much

lower RFU level. (T, 412). Prade's expert, Dr. Heinig ^onfi^^d that the 14

and 15 markers are from two different people, (T. 411)r

Addit^^nally, examination of the results show at least two male

contributors to the bite mark DNA and perhaps fiveq Dr. Heinig admitted I

that assuming DDC results were good some contamination or transfer had

to occur. (Tq 420).

Dr. Heinig could not explain, in the context of her opinion that the

kiIler was on ^^ tested fabric, ^^effi^^ it was the major or minor

contributor who was the killera (Tq 421r) ^^^^ she said that the major

profile was from saliva and the minor alleles could be from contact from i

one or more persons. (Te 421µ422)e

Dr. Heinig's adherence to her conclusion faces the insurmountable

problem that DDC found two persons to be major contributors. Exnibit 6o,

7
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DYS 437• There is no claim or evidence that two males kiffled and/or bit

Margo ^^^^^. Ultimately, Dr. Heinig opined that three or more profiles

are in igAi and :iqaA.2n (T, 422). Undet^^ed, the trial court

acknowledged that DDC partial profiles of at least two men, Judgment, 8.

The court then states that Prade argues that "the more significant partial

male pLQ^^^^ from :19aA,i and ig,A, 2 are more likely than not from Dr.

Prade's ^^^era°" Judgment, 8 (^^phas^s added)a So again, we have two

killersa

This Court noted that DDC's tests showed at least two partial male

profiles and that the major profile was not consistent, between igaA^ and

19aA2. Prade, 2014mohiow1035, Tjii5. Further, Dr. Heinig's conclusion that

the "major D^'.,^.^g [was from saliva], T. 421-422^ WaS "di^ ì.eUlt to

understanda" Id. T416r

4.

This Court concluded its anallysis of the new DNA evid.^^^e with t^^

observation that "their trae meaning wiL never be knowna" Id, ^120o The

exclusion result "is wholly questionable.,p Ida T120

D. The Former Evidence Does Not Support The new Trial
Order

This Court ^xhaustively listed the evidence against Prade at the jury

t^iala Prade, 2014mOhio--1035$ $20wT,70s The conclusion was that the

8
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circumstantial evidence "was ^^erwh^^^^inge'x Id. 1121. Prade was painted

as "an abusive, ^^^ine^^^^^ husband who became accustomed to a certain

standard of living and who spiraled out of control after his successfW wife

finally divorced him, forced him out of the house, found happiness with

another man, and threatened his diva.ndlin^ finances." Id. 7121r The alleged

problems with the identi-ficat^on testimony were for the jury. Id. T128a. The

jury heard the entire spectrum of opinions on the bite mark from various

experts. Id. 71299

E. There Is No Strong Probability That The New Evidence
Would Change The Result Of The Trial

It is useful at this point to compare the decision in Prade, 2014-Oh^^-

1035, with that in ^oneSF 20:13MOhiO-2986a Ajury convicted Jones of

aggravated murder and this Court affirmedR

The trial evidence implicating Jones came from one witness who

selected Jones$ photo^^^ph from an array, after first picking another man.

Another witness selected ^on^^^ photogr°^^^ after picking two other persons

and picked Jones after "what the police officers told meo'x Other testimony

came from a jail inmate seeking to better his lot, Jones, 112414e Not

szir^^^ingly, this Court did not term the evidence overwhelming.

Nor is there one word in the decision even hinfing that the DNA test

results were unreliable or that the State ever claimed that the results were

9



unr^^iablea The DNA tests showed that Jones was excluded in "every

sample taken from the crime ^^ene'that yielded a result other than

^incon^lusive,g, Id. ^214 The results adversely affected the ^^st.moz^^ ^om

the inmate. Ido ^219

Here on the other hand the new DNA tests results cannot reliably

exclude Prade simply because it £dwa.R never be known'P whether the DNA

came ftom the killer. Prade, 2014- Oh^^-1a^^^^ 1120a Moreover, ffi^ State's

trial evidence p0^riting to guilt was overwhelming. Id. ¶i2:ir

F. . ^onclu^^^n

Accordingly, the trial court abused its discretion in granting a new

trial just as it abused its discretion in discharging Prade") Leave to appeal

should be granted.

Respectfully submitted,

SHERRI BEVAN WAISH
Prosecuting Attorney

^^IIA" S. ^
Assistant Prosecuting Attorney
Appellate Division
53 University Avenue, 6th Flo0r
Akron, OhiO 44308
(33o) 643-2800
Reg. No9 ooz.3q.52
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PI^^OF OF ^^RVI-CE

I hereby certify that a copy of the foregoing I^oti^^ For Leave To

Appee..^ was forwarded by regular U.S. First Class mail to David B. Alden

and Lisa B. Gates, Jones Day, North Point, ^oi Lakeside Avenue, Cleveland,

Ob.iO 44.114^ and to Mark Godsey, Ohio Innocence Project, Un^^^^^^^ of

Cincinnati College of Law, P. 0. .^^^ 210040^ ^incinnati^ Oh^O 45221- ^044

on this i^ day of April, 2034e

RICH. S. ^
Assistant Prosecuting Attorney
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