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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST

This case presents three critical issues affecting all school districts in the State of Ohio:

(1) whether school districts are liable for students who are: injured after they exit the bus when

the bus is no longer present; (2) whether a bus driver violates R.C. 4511.75(E) when he/she starts

a bus after a child runs off without permission and without first reaching a place of safety on the

child's residential side of a road; and (3) whether a violation of R.C. 4511.75 (E) involves the

negligent supervision of a child and not the negligent operation of a motor vehicle.

In this case, a Three Rivers Local School District's (hereinafter "Three Rivers") bus

driver dropped off plaintiff/appellant at her assigned bus stop, which was the first on the bus

route. After exiting the bus, the plaintiff/appellant, without perniission, ran down the sidewalk

out of the scope of the driver's supervision and ignored the bus driver honking her horn instead

of crossing the street to her residential side. After being ignored and seeing the plaintiff/appellant

was safe at a neighbor's house, the driver started the bus and continued the route. The Court of

Appeals found that Three Rivers's bus driver violated R.C. 4511.75(E) when she started the bus.

Further the Court found the violation of R.C. 451 1.75(E) was negligence per se. Yet, the Court

stated, "it is hard to imagine what more [the bus driver] could have done in this situation. S'allee

v. Watts, 2st Dist. Hamilton No. C-130122, 2014-Ohio 717T12. The Court went on to explain

the ruling, "as illogical." Id. atT 13.

The Court of Appeals holding: (1) creates legal uncertainty; (2) increases costs for school

districts and parents; and (3) is contrary to public policy. Pursuant to these reasons, the Ohio.

Supreme Court should accept this appeal.
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Explanation No. 1: The Court of Appeals decision creates legal uncertainty.

The Court of Appeals decision makes it impossible for school districts and parents to plan

and execute bus routes. The Second and Twelfth Districts rule requiring a bus be present for a

school district to be liable when a student who exits the bus is injured is no longer instructive.

The Supreme Court has not clarified the issue which allows lower courts to arrive at contrary

conclusions even when presented with similar facts. See Sullee v. Watts, l st Dist. Hamilton No.

C-130122, 2014-Ohio 717, but see Glover v Dayton Public Schools, et al., 2d Dist.

Montgomery, 1999 WL 95 8492, *1 (Aug. 13, 1999) and . Day v. Middletown-Monroe City

School District, 12'" Dist. Butler, No. CA99-11-186, 2000 WL 979141 $* (July 17, 2000).

In absence of a clear rule, courts evaluating substantially similar facts can choose from

multiple legal standards. For example, if the court does not want to apply the standard requiring

the bus be present, they can choose to apply the requirement that the bus stay, regardless of time,

until a student crosses to his/her residential side of the road. Therefore the bus driver will not

know if they must wait at a bus stop indefinitely or if he/she can proceed because the student is

no longer abiding by the driver's supervision. Clarification by the Ohio Supreme Court in this

area is desperately needed.

Explanation No. 2: The Court of Appeals decision increases costs for political
subdivisions and parents.

Busing is an essential element of school districts. Countless parents rely on buses to

timely transport children to and from school. A. school district also relies on busing and routes to

deterniine and set schedules for different schools. The Court of Appeals, however, forces

districts to re-evaluate busing practices, which could have unintended economic consequences

for schools and parents.
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Following the Court of Appeals opinion, school districts have limited options. First a

school district can simply stop busing students all together to avoid situations such as the one

that occurred with plaintiff/appellant. The Court stated, "it is difficult to imagine that such

situations are exceedingly rare." Sallee at Ti 13. Second, the school district could re-route buses so

that children only exit buses on the residential side of the street. However, this could increase the

cost of busing, the length of routes and the schedule of school.s. Third, school districts could

force parents to be present at the bus stop for a child to be dropped off But this could have a

significant impact for parents who are unavailable to be present at the designated scheduled drop

off.

No matter which option the outcome is the same, increased costs. The Court of Appeals

opinion will not only impact schools, but also parents. Thousands of parents rely on busing to

take children to and from school. Therefore, there.is no doubt that this case is one of public or

great general interest.

Exnlanation No. 3: The Court of Appeals decision is against public policy..

The Court of Appeals opinion puts school districts in a position of liability in a multitude

of situations no matter how much time has passed since the student exited the bus. This ruling,

which the Court of Appeals called "illogical," goes against the public purpose of sovereign

immunity, which is codified in Chapter 2744 of the Ohio Code, "The rnani-fest statutory purpose

of R.C. Chapter 2744 is the preservation of the fiscal integrity of political subdivisions." Wilson

v. Stark Cty. Dept. of Human Serv., 70 Ohio St. 3d 450 (1994). Maintaining fiscal integrity is

essential to the public. Due to the Court of Appeals effect on immunity and fiscal integrity, this

issue is one of great public concern.
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STATEMENT OF THE CASE AND FACTS

On February 26, 2009 Plaintiff/Appellant Amber Sallee (then age 6) was a first grade

student at Miami Heights School in the Three Rivers Local School District. T.d. 58 at 14. After

school plaintiff/appellant was dropped off at her designated stop, the corner of Laird and North

Miami Street, in Cleves by a Tliree Rivers bus. T.d. 58 at 40. Lisa Krimmer, while in the course

and scope of her employment with Defezidant/Apppellee Three Rivers, was operating the school

bus in which plaintilf/appellant was a passenger. Id.

Plaintiff/Appellant's stop was the first stop. T.d. 57, at 16. Instead of crossing the street

and going home as she always did, plaintiff/appellant stayed on the same side of the street and

ran down the block with another student named C.J. T.d. 57 at 14, 15, & 25. Ms. Krimmer tried

to get her attention by honking the horn but was unsuecessful, so she continued on with her route

to drop off the remaining students. T.d. 57 at 13. Ms. Krimmer called Base 2 and let them know

that if plaintiff/appellant's mother called looking for her that she was at C.J.'s house. T.d. 57 at

16, After the bus was several blocks down North Miami Street at its third stop,

plaintiff/appellant attempted to cross the street and was struck by Ms. Stephanie Watts causing

personal injury. T.d. 58 at 39 & 40.

Following the accident, Ms. Janet Cox, an eye witness, stated she had a clear view of the

incident and saw plaintiff/appellant enter the street near parked cars and Ms. Watts approaching

vehicle, but did not see a school bus. T.d. 64 at 12, 19, 25. Similarly plaintiff/appellant's mother

testified upon leaving her house she did not know the location of the bus. T.d, 58 at 41. In fact

not until she was informed of the bus's location did she see it several blocks away. T:d. 58 at 40.

Plaintiff/Appellant filed suit in the Court of Common Pleas, Hamilton County Ohio on

February 27, 2012. T.d. 2 The complaint alleged personal injuries as a result of Stephanie Watts'
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negligence. T.d. 2TT 1-3. Additionally, plaintifflappellant alleged Ms. Krimmer negligently

dropped her off at her assigned bus stop without following the correct procedures for a child of

tender years and that as a direct and proximate result of Ms. Krimmer's negligence she sustained

personal injury. T.d.2 ¶^ 5-8. PlaintifffAppellant sued Three Rivers imputing the alleged

negligence of Ms. Krimmer. T.d. 10& 11.

On April 9, 2012, a Motion to Dismiss Lisa Krimmer was filed. T.d.23. After it went

unopposed, the Court granted the motion on May 14, 2012. T.d.32. On December 19, 2012 Three

Rivers filed its Motion for Summary Judgment. T.d.50. PlaintifflAppellant's Response to

Defendant's motion was filed on January 8, 2013. T.d.51. On January 10, 2013, Three Rivers

filed a Reply. T.d.52. The Trial Court, by Judgment Entry of January 31, 2013, granted the

Motion for Sltmm.ary Judgment, and the Judgment Entry was filed that day. T.d.60

On February 4, 2013 Defendant Stephanie Watts filed a Motion for Summ:ary Judgment.

T.d.61. The Trial Court granted the motion by Judgment Entry on February 13, 2013. T.d.68.

Plaintiff/Appellant dismissed Defendant Allstate on February 8, 2013. T.d: 67.

On February 25, 2013, plaintiff/appellant filed a Notice of Appeal of the trial court's

decision granting Three Rivers' Motion for Summary Judgment. T.d.69.

The First District Court of Appeals overruled the lower court's grant of summary

judgment in favor of Three Rivers, Three Rivers Local School District now appeals to the

Supreme Court of Ohio to correct the First District Court's errors.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: Claims against School Districts involving students
who exit from buses and are subsequently injured wben the bus is no longer
present, do not involve the operation of a motor vehicle.

A school district is entitled to immunity under R.C. 2744. The motor vehicle exception

found in R.C. 2744.02(B)(l) does not apply when the bus is not present and cannot strip away a

school district's immunity.

The Ohio Supreme Court has set forth a three-tiered analysis to determine whether a

political subdivision is immune from tort liability. First, the political subdivision must qualify for

immunity set forth under R.C. 2744<02(A)(1). Cater v. City of Cleveland, 83 Ohio St. 3d 24, 28,

697 N.E.2d 610 (1998). Second, if the political subdivision qualifies for immunity, courts must

determine whether any of the exceptions for immunity apply. Id. Finally if an exception applies,

under the third tier, the immunity can be reinstated by a political subdivision through the

defenses or further immunities of R.C. 2744.03: 7d.

A political subdivision is defined as a school district or other body corporate and politic

responsible for governmental activities in a geographic area smaller than that of the state. R.C.

2744.01(F). Three Rivers, like any other school district, is a "political subdivision" under Ohio

Law.

A political subdivision is not liable for loss to person or property allegedly caused by any

act or omission of the political subdivision or an employee of the political subdivision in

connection with a governmental or proprietary function. R.C. 2744.02 (A)(l). Providing

transportation for students to and from school is a governmental function. See Vargas v.

Columbus Pub. Schools, 10th Dist. Franklin No. 05AP-658, 2006-Ohio-7108, T16, citing Doe v.

Dayton City School Dist. Bd qf Edn., 137 Ohio App.3d 166, 170, 738 N.E.2d 390(2"' Dist.

1999). Therefore, a school district, such as Three Rivers, and its employees may raise the shield
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of sovereign immunity in claims that arise out of busing of students to and from school.

The shield is subject to five basic exceptions. R.C. 2744.02 (B)(1) -(5). Exception (2)

does not apply because courts have held that the transportation of students is a governinen.tal

function and not a proprietary function. Day v. MiddZetown-Monroe City School District, 12,1'

Dist. Butler, No. CA99-1 l-186, 2000 WL 979141 8*(July 17, 2000).

The trial court correctly found none of the exceptions applied in the case at issue. The

First District Court of Appeals ruled the exception listed in R.C. 2744.02(B)(1) abrogates a

school district's immunity even when a bus is not present at the time of injury. The exception

states political subdivisions are liable for injury, death, or loss to person or property caused by

the negligent operation of any motor vehicle by their employees when the employees are

engaged within the scope to their employment and authority. R.C. 2744.02(B)(1).

The immunity exception found in R.C. 2744.02(B)(1) is not applicable. Proceeding on a

bus route after the student safely arrives at a friend's residence instead of crossing to the

student's residence side of the street does not equate to the "negligent operation of any motor

vehicle." Ohio Courts have previously ruled a violation of R.C. 4511.75(E) does not establish the

"negligent operation of any motor vehicle" without the bus present when the injury occurs. Day

v. Midclletown-Monroe at *4 (July 17, 2000).

Previously, the Twelfth District and Second District Courts of Appeals held in similar

cases that the operation of a motor vehicle immunity exception does not apply since the students'

injuries did not result from the operation of any motor vehicle. Day, supra and Glover v Dayton

Public Schools, et ul., 2°d Dist. Montgomery, 1999 WL 958492, * 1(Aug. 13, 1999).

In Glover, a kindergarten student in the Dayton Public Schools and was transported to

and from school by a Dayton Public School's bus. Glover v Dayton Public Schools, et al., at * 1.
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In the aftemoon of September 20, 1996 the bus driver dropped Dericka and her brother Nicholas

off at their designated spot. Id. The bus driver then proceeded down the road to his next stop. Id.

At that point Dericka attempted to cross the street and was struck by a motor vehicle driven by

Yvette Reed. Id. Dericka Glover and her mother Billie Webb filed suit against the Dayton Public

Schools. Id. Dayton Public Schools filed a motion for summary judgment arguing that they were

entitled to immunity and summary judgment was granted. Id. Dericka Glover and her mother

appealed. Id.

The Second District Court of Appeals stated: "The fact is that the injury in the present

case did not occur during Dericka Glover's physical discharge from the bus, or even when the

bus was present. In fact, the bus was two stops away when the accident occurred." Id at *6.. "In

our opinion, the facts of the present case do not fit within the `operation of any motor vehicle,' as

that term has been interpreted." Id..

We believe that the interpretation of this exception must be reasonably restricted,
particularly in view of the Supreme Court's observation that `the manifest
statutory purpose of R.C. Chapter 2744 is the preservation of the fiscal integrity
of political subdivisions.'

Id, citing Wilson v. Stark Cty. Dept. qfHuman Serv., 70 Ohio St. 3d 450 (1994). The Court held

that because none of the five exceptions to R.C. 2744.02(B) applied, Dayton Public Schools was

immune from liability.

The Ttvelfth District has also ruled the immunity exception listed in R.C. 2744.02(B)(1)

does not apply when a school bus was not present at the time of the injury. Dcxy v. Aliddletouln-

Monroe, 12th Dist. Butler, No. CA.99-11-186, 2000 WL 979141, *4 ('Vlay 1, 2000). Nichole Day

was a 16-year-old student at Garfield School located in the Middletowni-1Vlonroe City School

District. Id at * 1. On March 17, 1997 Nichole was transported by bus from school to home Id.

Walking home, Nichole crossed a set of railroad tracks. Id. While crossing the tracks, she was
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struck by a freight train and suffered serious injuries. Id. Nichole's mother Linda Day filed suit

against the Middletown-Monroe City School District. Id.

The Twelfth District Court of Appeals stated: "Although operation of a motor vehicle

may encompass more than simply driving a vehicle, the term primarily concerns the physical

discharge from the bus of the child." Id at *4. Since Nichole Day's mother made no allegation in

her complaint that the bus was present when Nichole Day was struck by the freight train "there is

no legal basis for asserting that Nichole's injuries resulted from the `operation of any motor

vehicle."' Id. The Twelfth district held R.C. 2744.02(B)(1) did not remove Mddletown-Monroe

City School District's immunity shield. Further, the court ruled, a violation of R.C. 4511.75(E)

does not establish a legal basis for asserting that the proximate cause of a child's injuries result

from the operation of any motor vehicle without an allegation that the bus was present when the

child was struck. Id. at *7.

Plaintiff/Appellant's injury did not arise out of the "operation" of the bus. The injury in

the present case did not occur during the physical discharge from the bus or even when the bus

was present. When a bus is not present, the operation of a motor vehicle exception of R.C.

2744.02(B)(1) does not apply.

Pronosition of.Law No. 2: A school bus driver does not violate R.C. 4511.75
(E) when he/she starts a bus after a child runs off without permission and
without first reaching a place of safety on the child's residence side of the
road

A bus driver does not violate R.C. 4511.75(E) when he/she starts the bus after a student

exits the bus and runs off to another student's house instead of crossing to his/her residential side

of the road. When students do not listen to a. bus driver, act without the permissiori of a bus

driver, or fail to follow protocols of riding the school bus, it is impossible for the driver to follow

R.C. 4511.75(E). Therefore, the statute must be applied logically to the facts of a case.
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Therefore, a violation can only occur when a school bus is in the nexus of the student's location.

'I'he First District Court of Appeals held when a bus driver leaves a bus stop before a

student crosses to his residence side of the street the driver violates R.C. 4511.75(E), Sallee v.

Watts, 1S Dist. Hamilton No. C-130122, 2014-Ohio 717 fi8. When PlaintifflAppellant exited the

Three Rivers school bus, she ran down the street with another student. T.d. 54 at 14, 15 & 25

The driver, Ms. Krimmer, tried to get her attention by honking the horn but was unsuccessful.

T.d. 57 at 13. The First District Court of Appeals stated, "it is hard to imagine what more

Krinimer could have done in this situation." Id. at T,12. However, the court interpreted R.C.

4511.75(E) to require that a bus driver remain stopped when a student runs down the street,

proceeds into another student's house or otherwise fails to cross the street while moving outside

the area of supervision of the bus driver. Id. Therefore, based on the First District Court of

Appeals holding a school district must require a bus driver to indefinitely stay stopped with a bus

full of students or faceliability under R.C. 4511.75(E).

In reaching the conclusion, the court stated, "as illogical as that result may be, it is not

within the authority of this court to continence any other." Sallee atT13.

The Supreme Court of Ohio has long held the principle of law, "in construing a statute, a

construction which results in a ridiculous or absurcl situation must be avoided if reasonably

possible." State ex rel Haines v. Rhodes, 168 Ohio St. 165,170, 151 N.E.2d. 716 (1958). The

Supreme Court stated,

"The General Assembly will not be presumed to have intended to enact a law
producing unreasonable or absurd consequences. It is the duty of the courts, if the
language of a statute fairly permits or unless restrained by the clear language
thereof, so to construe the statute as to avoid such a result."

State ex rel Cooler v. Savord, 153 Ohio St. 67, 92 N.E.2d 390, paragraph one of the syllabus

(1950).
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An illogical result, as the First District Court of Appeals called it, is exactly what the

principle laid out by the Supreme Court is designed to avoid. Based on the First District's ruling

a multitude of absurd or unreasonable consequences would equate to a violatioal of R.C.

4511.75(E).

For example, if a student leaves the bus and instead of crossing the street to the

residential side enters a friend's house and spends the night, this result would force the bus to

close the street for the night as it indefinitely must wait for the student to cross to his or her

residential side of the street. The decision would also require a bus driver to wait indefinitely if a

student exits the bus and enters a vehicle before crossing to the residential side and dr'zves away

to ensure upon the vehicle's return the student crosses to his or her residential side of the street.

This court's reading of the statute would always require the bus driver to indefinitely wait with a

bus full of children, no matter the length of time after the student exits the bus, until the student

crosses the street to his or her residential side. These absurd, unreasonable and illogical results

are not what the legislature intended in writing R.C. 4511.75(E).

The pxrpose of R.C. 4511.75(E) is to protect children who are boarding and leaving

buses, who are at risk when crossing in front of a school bus and other vehicles on the road.

Middletown v. Campbell, 69 Ohio App 3d 411, 416, 590 N.E.2d 1301 (12' Dist.1990). The

purpose, therefore, is tied to the nexus of the bus and student. When a student leaves the

supervision of the bus driver, it is impossible for a school district's bus driver to protect the

child. Once a student is outside the scope of a bus driver's supervision, the driver's act or

omission by starting a bus is not within the nexus of injury. Therefore, a school district's bus

driver does not violate R.C. 4511.75(E) when helshe starts a bus after the child runs aff without

perznission and without first reaching a place of safety on the child's residence side of the road.
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Proposition of Law No. 3: A violation of R.C. 4511.75 (E) involves negligent
supervision of a child and not the negligent operation of a motor vehicle

While R.C. 4511.75(E) is found under the chapter of the Ohio Code involving motor

vehicles, it does not follow that a violation of the statute must equate to a violation involving the

operation of a motor vehicle. Not every duty assigned to a bus driver by statute or administrative

code constitutes the operation of a motor vehicle. Doe v. Marlington Local School Dist. Bd of

Edn., 122 Ohio St.3d 12, 18, 907 N.E.2d 706 (2009).

T'he First District Court of Appeals ruled starting a bus before a sttident crosses to his/her

residential side of the road involves the operation of a motor vehicle. Sallee v. Watts, 2st Dist.

Hamilton No. C-130122, 2014-Ohio 717 ¶14. The court based the opinion on the Supreme Court

of Ohio's extended definition of operation found in Doe v. Marlington Local School Dist. Bd of

Edn.. Id atT,, 7.

In Doe, the Supreme Court of Ohio went through detailed analysis to define the word

operation within the immunity exception found in R.C. 2744.02(B)(1). See Doe v. 1vaj•lington.

The analysis was required because the legislature did not define the term. Doe at 16. The court

ruled the immutiity exception in R.C. 2744.02(B)(1) "pertains only to negligence in driving or

otherwise cattsing the vehicle to be moved." Id. at 18. In the analysis, this Court stated it did not

find persuasive the argument that "the operation of a motor vehicle under Michigan

governmental immunity statute `encompasses activities that are directly associated with the

driving of a motor vehicle"' and did not apply that standard to Ohio's immunity statute. Id at 19.

The Court explained supervision of studetlts may be a part of bus drivers' duties,

however, not every duty required of a bus driver constitutes the operation of a motor vehicle

within in the immunity exception found in R.C. 2744.02(B)(1). Id at 18.

The First District Cotu-t of Appeals equated a bus driver's duty to supervise a child across
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the road to his/her residential side to the operation of a motor vehicle. While a duty to supervise

children crossing the street before starting the bus may encompass an activity associated with

driving a motor vehicle, the Supreme Court of Ohio previously found not all activities associated

with driving constitute the operation of a school bus. Id. at 19.

As was the case in Doe, the plain language of R.C. 2744.02(B)(1)'s exception to a school

district's immunity does not include within its scope the rnegligent supervision of the conduct of

students who exit the bus and leave or ignore the bus driver as the plairitiff/appellant did by

running down the street to another student's house. R.C. 4511.75(E) involves a bus driver's

supervision of students after they have exited the bus, not the operation of a motor vehicle.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest. Appellee requests that this Court accept jurisdiction in this case so that the important

issues presented will be reviewed on the merits.

Respectfully submitted,

{n

David ^' al . no (006123 $)
Trial Attorney for Defendant-Appellee
P.O. Box 145496
Cincinnati, OH 45250-5496
(513) 603-5346 Phone
(513) 870-2900 Fax
david balzano..@staffdefense.com

15



CERTIFICATION

I hereby certify that a copy of the foregoing has been served by ordinary U.S. Mail upon

the following this day of May, 2014.

Dennis C. Mahoney, Esq. (0046634)
O'Connor, Acciani & Levy LPA
2200 Kroger Building
1014 Vine Street
Cincinnati, OH 45202
Telephone: 513-241-7111
Facsimile: 513-241-7197
DCMoa oa1-law.com

David alz o(406123 8)

16



APPENDIX

Page

Opinion of the Hamilton County Court of Appeals ...................................... ...........................,;.1
(February 28, 2014)

Judgment Entry of the Hamilton County Court of Appeals .................................... .:..................8
(February 28, 2014)

Entry Overruling Application for Reconsideration ......................................................................10
(March 26, 2014)



^, .

IN THE COURT OF APPEALS ^^TE,f^^'^
FIRST APPELLATE DISTRICT OF OHIO FEB'Z^ 20 14

HAMILTON COUNTY, OHIO

AMBER SALLEE, a minor, by her
parent and next friend, Pamela Petti,

Plaintiff-Appellant,

and

PAMELA PE'ITI,

Plaintiff,

vs.

STEPHANIE WATTS,

LISA RRIMMER,

and

ALLST:ATE INSURANCE COMPANY,

Defendants,

and

THREE RIVERS LflCAI; SCHOOL
DISTRICT,

Defenciant-Appel lee.

APPEAL NO. C-130122
TRIAL N0. A-12o152$

DPI1V.TOM

PRESENTED TQ THE CLERK
OF COURTS FOR FILING

FEB 2 8 10i4

COURT OF APPEALS

Civil Appeal From: Hamilton County Court of Common Pleas

Judgment Appealed From Is: Reversed and Cause Remanded

Date of Judgment Entry on Appeal: February 28, 2014

U'Connar, .Acciani & Levy .LPA and Dennis C. Mahoney, for Plaintiff-Appellant,

David J,l3alzario, for Defendant-Appellee.

Please note: this case has been removed from the accelerated calendar.



(3'HIo FIRST DIS7.'RIGT COURT OF APPEALS
RED

FEB 28 2014
DINTC.EL.ACKERg Judge.

M11} In one assignment of error, plaintiff-appellant Amber Sallee, a minor,

appeals the decision of the trial, court that rlefendant-appellee Three Rivers Local

School District was entitled to immunity in this personal-injury ca.se, Because the

trial court erred in determining that this case did not involve the negligent operation

of a motor vehicle, we reverse the judgment of the trial court.

{¶2) Sallee was in the first grade; °attending classes in the Three 'River"s

Local School District ("Three Rivers") when the: accident. at issue occurred. At the

end of the school day, defendant lisa Krzmmer, the driver of the bus that Sallee
. . ,,

regularly rode home, dropped Sallee off at her designated stop ": Instead of crossing' _.
the street to her r6sidence, Sallee lingered, at the stop,xvith another student. Sallee

.... ..,,; ; ^ :_ . ;
,:.:.

and the other st^adent then ran doiim the s̀ treet - Krimrner attempted to get Sallee's

attention by nrrnking the; horn, but was unsuccessful Unableto get Sallee to proceed
;`.

home, Krimmer called in to zhform school officaals that Sa11ee had left with the other

student. Krirnrner then continued cvrth he'r route When'the bus was a few blocks
.,..:^ -._..; . .

away, Sallee attempted to crass the street and Was struck by a car driven by

defendant Stephanie Watts,

(9) Through her mother, plaintiff Pamela Petti, Sallee filed suit seeking

damages for personal injuries she sustained as a result of the accident. Petti also

asserted a loss-of-consortium claim. Three Rivers filed a motion for summary

judgment, claiming that it was entitled to immunity for the claims made by Sallee

and Petti. The trial court granted Three Rivers's motion.

2
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{¶41 R.C. 2744•o2(A)(i) confers immunity upon political subdivisions for

"injury * * * allegedly caused by any act or omission of the political subdivision or an

employee of the political subdivision in connection with a governmental or

proprietary function" unless one of the exceptions listed in R.C. 2744-o2(B) applies.

Evans v. Cincinnati, xst Dist. Hamilton No. C--12o726, 2013-Uhio-2o68, ¶ 5. Neither

party in this case contests that Three Rivers was engaged in a governmental function

while providing transportation for its students to and from school. See Vargas v.

Columbus Pub. Schools, roth Dist Franklin No: oW .658, 2oo6-Qhio-7io8, 11 16,

citing Doe v, Dayton City Schoot- Dgsf. Bd. of Edn . x37. Qhia App.Bd 166, 170, 738

N.E.2d 390 (2d I)ist.l9g9).' Therefore, -.,the question is whether there is some

exception among those.listedin R C."2744:02(B),that apphes ;
. - .. - ,^ : .

(T5} There are several exceptions tosovereign immunity listed in R.C.

2744.02(B). The one at issue in thiscase, RC 274q.,o2(B)(1), states that:

political subdivisions are lza:ble for in,iury causecl by the negligent

operation of any motor "vehrcle by their employees when the employees

are engaged within the scope of their employment and authority.

{^6} In its analysis of the issue, the trial court relied on two decisions that

appeared to settle the matter, Glover v. Dayton .Picb. SchOols, 2d Dist. Montgomery

No. 176oi, 1999 Ohio App. LEXIS 37o6 (Aug. 13, 1999)> and Day v. Middletown-

Manroe Czty Schood Dist., 12th'Dist. Butler No. CAgg=1x-i86, 2ooo Ohio App. LEXIS

1868 (May 1, 2000), In those cases, the Second and Twelfth Appellate Districts

determined that claims against school districts involving students who had exited

from buses did not involve the operation of a motor vehicle where the bus was no

longer present at the time the child was injured. As the Twelfth Appellate District

3



. r ._

OHro FZRST .DISTRrCT '('.OURT OF APPEALS

concluded, "Without [alleging that the bus was present when the injury occurre ,

there can be no legal basis for asserting that [the child's] injuries resuited from the

`operation of any motor vehicle,' " Day at *1o. Applying these cases, the trial court

concluded that the issue was the driver's "conduct in not supervising the child by

insuring that she crossed the'street before the bus proceeded to his 'next stop,"

because the injury was not "related to [the driver's] actual driving of the motor

vehicle."

{¶7) The problem witla the trral' court 's analysis is that it fails to consider

the Ohio Supreme Courk's more recent, decision that d6fined the "operation of any

mtor vehicle" in the context of R:C.''2744.©2(B)(1). -Zn 2009, the court determined

that the negligent. operation ' of a school bus pertains "to negligence in driving or

otherwise causzng-. the- veh.icle to be _ moved Doe v. Mdrtington Local School Dzst.

Bd. of Edn., 122 46St.Sd iz, 20o^}-0hio-t3fio; 007 N.E 2d 7®6; .¶ 26. Sallee argues
. ... .... . ''. i - : r ' '.:

that Krim.mer "operated a motor vehxcle" twhen ,he . drove away from Sallee's bus

stop. She further argues that this operation was..:negligent per se, because it
. . . . . . . ...( ' . .

constituted a violation of R.C. 457i:'75(E). R C 011.75(E) provides that "[n]o school

bus driver shall start the driver`s bus untif after any child * who may have alighted '

therefrom has reached a place of safety on the child's *** residence side of the

road."

ENTE E

_7B 28 2014

[¶8} There is no dispute that Krimmer drove away from Sallee's bus stop

before Sallee had safely crossed to her residence side of the street. Therefore, it is

clear from the record that Krimmer violated R.C. 4511.75(E).' But the question

remains whether Krimmer's violation of the statute constituted negligence per se.

€19} Negligence per se requires a legislative enactment that imposes a

specific duty for the protection of others, and a person's failure to observe that duty.

4



O]Frlo FIRST DISTRICT COURT OF APPEALS I ENrERED

8 2014
Robinson v. Bates; 160 Ohio App.3d 668, 20o5-®hio-1879, 828 N.E.2d 657, 11 5 st

Dist.), citing Chambers v. St. Mary's School, 82 Ohio St.3d 563, 565, 697 N.E.2d 198

(1998). But the statute must leave no room for a range of conduct that meets its

purpose. The only fact for the jury to determine must be the commission or omission

of the specific act. Chambers at 565, Where "a positive and definite standard of care

has been established by legislative enactment whereby a jury may determine whether

there has been a violation thereof by finding a single issue of fact, a violation is
... .,. ,.,:; .. ,.

negligence per se." Id., quoting Eisenhuth. u Moneyhon, 161 Ohio St 367, 374-375:

xi9 N.E.2d 440 (1954)•

{^101 The violation of R:C., 4511.75(E) is negligence per se. The statute sets
. . _. . : .,

forth a specific requirement that a school bus drzvershall not start his or her bus '

until the child "has re°ached a place af safety on the c^izld s residence side of the

street." It leaves rio room far considering what a reasonable persan would do under

a given set of circurnstances The analysrs- is sarizple and bxnary "either the child had

crossed to her residence side of the street before>the driver started the bus or she had

not. Since Krimmer drove ayvay before°Sallee crassed to her residence side of the4. .. .

street, she was negligent per se in the ope*ration of a motor vehicle.

g¶11} While the trial court addressed the application of R.C. 4511.76(E) to

this case, it did so in the context of a different exception to immunity. This

exception, contained in R.C. 2744•02(B)(5), provides for liability if a statute

expressly imposes it. The trial court reasoned that since R.C. 4511•75(B) did not.

expressly impose liability, it did not meet the requirements of R.C, 2744.05(B)(5),

But the trial court did not analyze whether a violation of R.C. 4511.75(E) constituted

the negligent operation of a motor vehicle under R.C. 2744.02(B)(i). Since the trial

5
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court improperly determined that this case did not involve the negligent opera L

a motor vehicle, it erred,

Poorly Drafted Legislation Leaves
Responsible Bus Drivers at Risk

{T12} We are mindful that this is a delicate area. This court recognizes that

the General Assembly has enacted R.C. 4$11.75(L) to protect children as they cross

the street to go home from school. At the same time, however, it is hard to imagine

what more Krimmr could have dorie in;thas situation. Sallee left the bus stop w%th

another child and proceeded dawn the street. Sallee.'s stop was the first stop on

Krimmer's route, an.d she had other. chiidren to take home ":Krimmer honked at

Sallee and tried to get her to Icross the;streei:to her honie. Kriminer notified school

officials that Sallee had not crossed as she.•ivas suppokd to, Under R.C. 4511•75(E),

however, Krimmer could proceed.no fzxrther She had to remain in that spot. If a
.' ' . „ _:

child runs down the street, or proceeds ririto a friendd's home, or otherwise fails to, .... , . . ......, . ,,.:,r,.
cross the street while at the same tgTrie mcivzng csiitsade th6 areaof control of the bus

driver, the statute leaves no recourse for the driver. So a responsible driver in this

situation is placed in a dilemrna. either'remaan parked indefinitely with all the other

children on the bus, or proceed to take the other children home and violate the

statute.

f¶13} As illogical as that result may be, it is not within the authority of this

court to continence any other. The legislature has enacted a statute that is plain.

This court can only apply it as the General Assembly has tivritten it. As this case

demonstrates, the statute-however well-meaning--does not allow for situations

such as the 'one presented in this case; and it is difficult to imagine that such

situations are exceedingly rare. We encourage the legislature to reconsider this

6
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provision and to revise it to allow a bus driver to do something that would protec e

child who alights from the bus, the children who remain on the bus, and the driver

whose only goal is to protect and serve them all.

Conclusion

{¶14} Krimmer's driving away from the bus stop before Sallee had safely

crossed to her residence side of the street constituted the negligent operation of a

motor vehicle, and the trial cou'rt erred in holding otherwise.

{¶15} It is important to nc^te, however, that this does not complete the

analysis. The trial caurtcould still conclude ::that the exception denoted in R.C.

2744.02(B)(i) does not apply if it determines that Krimmer's conduct did not cause

Sallee's tnjuries. See Dayton C'zttJ.School Dzst Bd o,f .Edrr.. I37 Ohio App.2d at 171-.
172, 738 N.E.2d 39' 0(exception to immunity requires proof t}iat tlie injury is a direct

consequence of the employee's negiigent'operatrcrn of the motor vehicIe). But, since

the trial court did not engagein that analysis in tthe first instance, we must remand

this cause for that determanation
^° -

€¶161 We sustain Sallee's sole assignmerit of error, reverse the judgment of

the trial court, and remand the cause for further proceedings consistent vvith law and

this opinion.

Judgment reversed and cause remanded,

CuxxixrrRAM, P.J., and :FiscxER, J., concur.

Please note:

The court has recorded its own entry on the date of the release of this opinion.
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IN THE COURT OF APPEALS
1 ENTERED

FEB 28 2014FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY , OHIO

AMBER SALLEE, a minor, by her
parent and next friend, Pamela Petti,

Plaintiff-Appellant,

and

PAMELA PETTI,

Plaintiff,

vs.

STEPHANIE WA"fTS,

LISA KRIMMER,

and

ALLSTATE INSURANCE COMPANY,

Defendants,

and

THREE RIVERS LOCAL SCHOOL
DISTRICT,

Defendant-Appellee.

APPEAL NO. C-130122
TRIAL NO. A-i2ox528

JUDGMEIVT .ENTRY,

'

^ .. ^. . .

This caikse was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is reversed and cause remanded for the reasons set

forth in the Opinion filed this date.

Further, the court holds that there Nvere reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App. R. 24.
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The Caurt further orders that i) a copy of this Judgment with a copy of the Opinion

attached constitutes the mandate, and 2) the mandate be sent io the trial court for execution
under App. R. 27.

To the clerk:

Enter upon the journal of the court on February 28, 2014 per order of the court.

13y• I

z-es ing Judge
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IN THE COURT OF .AI''PEALS

FIRST APPELI.A.TE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

AMBER SALEE (MINOR), et al.,

Appellants,

APPEAL NO. C-13o722

ti's• ENTRY OVERRULING
APPLICATION FOR
1tECC)NSIDERATIQN

STEPHANIE WATTS, et al.,

Appellees.

r„

T ED
MAR 26 2Q14

This cause ca.me,on to be considered upon the application for reconsideration filed

by appellee, Three Rivers Local School District.

The Court finds that the application is not well taken and is overruled.

To the clerk:

Ent r upbik the journ the court on MAR 2 6 2914 per order of the court.

Ey (Copies sent to all counsel)
Presiding Judge
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