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Notice of Appeal of Appellant NQrtheast Ohio Regional Sewer District

Appeliant, Northeast Ohio Regional Sewer Oistrict, hereby gives notice of appeal

to the Supreme Court of Ohio from the judgment of the wuyahoga County Court of

Appeals, Eighth A.ppellate District, entered in Court of Appeals Case 1`Jca, CA-12-098728

(consolidated with Case Nov.CA-12-098729 & CA-12•098739} on September26; 2013,

This case is one of public or great general interest for the reasons set fafth in the

Memorandum in Support of Jurisdictian being filed concurrently herewith.

Respectfully submitted,
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court of 9p*'-pealz of Iflo
EIGHTH APPELLATE DISTRICT

COUNTY OF CU'YAHOGA

JOURNAL ENTRY AND OPINION
Nos. 98728 and 98729

N THEAS^.' OHIO REGIONAL
SEWERt DISTRICT

FLAINTIFF" A.i'PELL,EE
CROSS-APPELLANT

vS.

A'T'. . TOWNSHIP, OHIO, ET AL .

DEd ENI7AN dS`s d.i F LLLANTV
CIZU S S-AFPEL,LEES

^ . ,-1.::^ ..._._30^^:. .,_.:. ^? §^ .... _^^^^âg^.

JUDGNIENT:
AFFIRMED IN PART; REVERSED IN PART

Civil Appeal from the
Cuyahoga County Court of Common Pleas

Case No. CV-714945

BEFOREtz S. Gallagher, J., Jones, P.J., and Rocco, J.

RELEASED AND JOURNALIZED: September 26, 2t}13
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Shaker Heights, Ohio 44120

For the city of Solon

David J. Matty
Erin Hooper
Shana A. Samson
Matty, Henrakson & Greve
55 Public Square, Suite 1775
Cleveland, Ohio 44 i 13

For the city of South Euclid
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Michael P. Lograsso
Law Director

City of Sout^a Euclid
1349 South Green Road
Soutla Euclid, Ohio 44121

For the city of Strongsville

Kenneth Kraus
Law Director
City of Strongsville
16099 Foltz Industrial Pkwy.
Strongsville, Ohio 44149

Daniel J. Kolick
Kolick & Kondzer
Westlake Centre, Suite 110
24650 Center Ridge Road
Westlake, Ohio 44 i 45

For the city of Twinsburg

David M. Maistros
Law Director
City of Twinsburg
10075 Ravenna Road
Twinsburg, Ohio 44087

For the city of University Heights

Anthony Coyne
Director of Law
Kenn.eth J. Fisher
City of University Heights
2300 Wa.rrensville Center Road
University Heights, Ohio 44118

For the village of Valley View

David A. Lambros
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Village of Valley View Prosecutor
Largent, Berry, Preston & Jamison Co.
1 Berea Commons, Suite 216
Berea, Ohio 44017

For the village of Walton Hills

Blair N. Melling
Village of Walton Hills Solicitor
Melling, iMellaiig & Bell
303 Columbus Road
Bedford, Ohio 44146
For the city of Warrensville Heights

Theresa Beasley
Law Director
Sean P. Rtaff,ta^
City of Warrensville Heights
4301 Warrensville Center Road
Warrensville Heights, Ohio 4,4128

For the cxty of NVilIoughby Hills

Thomas G. Lobe
City ofWiltaugbby Hiils Law Director
'niomas G. Lobe Co., L.P.A.
614 West Superior Avenue
Suite 1300
Cleveland, Ohio 44113

For Intervening Property Owners

Jordan B. Berns
Sheldon Berns
Timothy J.17u.ff
Benjamin J. Ockner
Gary F. Werner
Berns, Ockner & Greenberger
3733 Park East Drive, Suite 200
Beachwood, Ot3io 44122
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For Intervenor the Cleveland Metropolitan School District
Board of Education

Brian E. Ambrosia
Adrian D. 'I'horrspsan
Taft, Stettinius & Hollister
200 Public Square, Suite 3500
Cleveland, Ohio 44114

For Intervenors Bishop Richard G. Lennon, et al.

Michael E. Cicero
Matthew T. Fitzsirrnnons, lIZ
L. James Juliano, Jr.
Nicola, Gudbranson & Cooper
Republic F3ldg., Suite 1400
25 West Prospect Aventae
Cleveland, Ohio 44115

For Intervenor Cleveland Branch National Association
for the Advancement of'. Colored People

William H. Smith
William. H. Smith & Associates
940 Rockefeller Buildii'g
614 W. Superior Avenue
Cleveland, Ohio 441 t 3

For Amici Curiae

For C.O.R.D.

John B. Albers
Eric J. Luckage
Albers & Albers
88 North .Fxfth Street
Columbus, Ohio 43215

For N.A.C.WeA., et ai.
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Nathan Gardner-Andrews
National Association of Clean Water Agencies
1816 Jefferson Place, NW
Washington, D.C. 20036

SEAN C. GAT.LAGI-lER., 3.:

{11} :Dcfcndants-appeliants(cross-appcllees appeal (1) the trial court's judgment

denying their motion to dismiss; (2) the trial court's judgment granting partial sunamary

judgment in favor of plaintiff appelleelcrcass-appellant; and (3) the trial court's opinion

issued after a bench trial and the supplementaijudgment entry.
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{121 Plaintif£ appelleeJcross-appeltant cross-appeals from partial Fizdings in the

trial court's opirrion issued after the bench trial.`

1. The Parties

{T3} Plaint{ff-appellcelcross-appeilant is the Northeast Ohio Regional Sewer

D}stxict ("the Sewer District" or "the Dastract").

{14} Of the 56 member communities in the Sewer District named in the action

("member comnitanities"), II appealing communities ("appealing communities") are

among the deferzdants-a.ppeilantslcross-appellees that have appeared and litigated in this

appeal.2 Defendants-appellarxtsfcross-appellees also consist of a group of i.ntervenirag

propcrty owners located in the Sewer District (collectively "appellants").3

H. Background

` Azrzicus briefs have been filed in support of pIainti.ff-appelleelcross-appellant by (1) the
National Association of Clean Water Agencies, the National Association of Flood and Storznwater

Management Agencies, the American Public Works Association, Arnerican. Rivers, and the
Association of Ohio Metropolikan Wastewater Agencies; and (2) the Coalition of Ohio Regional
Districts ("CORD").

z'The appealing com.munities are Beachwood, Bedford Heights, F3recksville, Cleveland
Heights, Glenwiilow, Independence, Lyndhurst, North Royalton, Oakwood Village, (3lmsted Fatls,
and Strongsville.

' The intervening property owners are The Greater Clevelazzd Associar.ion of Building
Owners and rvIan.agers; Cleveland Automobile Dealers Association; The Northern Ohio Chapter of
NAIOP, The Association for Commercial Real Estate; CADA Properties, L.L.C.; The Ohio Couracil
of Retail Merchants; Snowville Service Associates L.LC.; Boardwalk Partners, L.L.C.; Creekview
Commons, L.L.C.; Fargo Warehouse, L.L.C., Greens of Lyndhurst, Ltd.; Highlands Business Park,
L.L.C., JES Development Ltd.; Lakepoint Office Park, L.L.C.; Landerbrook Point, L.L.C.; Newport
Square, Ltd.; Park East Office Park, L.L.C:; Shaker Plaza, Ltd.; Pavilion Properties, L.L.C.; and WGG
Development, Ltd.
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{$5} In 1972, by judgment of the Cuyahoga County Court of Common Pleas and

pursuant to R.C. Chapter 6119, the Sewer District was officially organized and declared a

political subdivision of the state of Ohio.4 The necessity for the Sewer District arose

from "the increase in, the amount of wastewater in the Metropolitan Cleveland area

resulting from the iiicrease in population and; the expansion of industry Exhibit

A, Tj 3, 1972 Judgment.

{16} The Sewer District was formed for "the establishment of a total waste water

control system fQr the collection, treatment and disposal of waste water within and

without the District." Id. at T, 4. To effectuate that purpose, the Sewer District was

charged with, among other things, planning, financing, constructing, operating, and

controlling "waste water treatment and disposal facilities, major interceptor sewers, all

sewer regulator systems and devices, weirs, retaining basins, storm handling facilities,

and all other water pollution control facilities of the District." Id. at T, 5(c).

}17} The Sewer District's initial plan of operation was amended by varioixs

petitions and court orders, culminating in a 1975 court order that constitutes the Sewer

District's Charter ("Charter").5 Under the Charter, the Sewer District

shall have authority pursuant to tdhapter 6119 of the Ohio Revised Code to
plan, finance, construct, maintain, operate, and regulate local sewerage

4 The Northeast Ohio Regional Sewer Distx-ict was originally named the Cleveland Regional
Sewer District; its name was changed by court order to its current natne in 1979.

$ Altliough the Charter has been amended by other court orders, the core of it remains and
governs this case,
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collection facilities and systems within the District, including both storm
and sanitary sewer systems.

Exhibit A, T 5(m), I975 Ju,dgtncnt.

{$$) Exhibit A to the Charter recognizes the territory to be included in the Sewer

District was to include "that portion of Cuyahoga County presently served, or mainly

capable of being served by gravity, by sewers leading to the three wastewater treatnzent

plants in the City of Cleveland plus the proposed Cuyahoga Valley Interceptor Sewer."

Sewer District membership arose based upon the consenting member communities' need

to connect to and use those facilities. The member cornrnunities include some from

Cuyahoga, Summit, Lorain, and Lake Counties.

{19} Under the Charter, the plan for operation of the Sewer District entails the

construction, operation, and financing of District and local facilities.

The District will plan, finance, construct, operate and control wastewater
treatment and disposal facilities, major interceptor sewers, all sewer
regulator systems and devices, weirs, retaining basins, storm water handling
facilities, and all other water pollution control facilities of the District

Exhibit A, 1 5(c), 1975 Judgment. The Charter provides the Sewer District's Board of

Trustees with authority to deterrnine rates for sewage treatment and disposal in

accordance with its terins. Id. at ¶ 5(f).

11101 With regard to local sewerage collection facilities, the Charter provides:

The District shall not assume ownership of any local sewerage collection
facilities and systems nor shall the District assume responsibility or incur
any liability for the planning, financing, construction, operation,
maintenance, or repair of any local sewerage collection facilities and
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systems unless * * * specifically provided for in a written agreement
between the District and the respective local community.

Id. at I 5(m).

{TIg} The Charter provides the Sewer District with regtalafiory authority over "all

local sewerage collections facilities and systems in the District, including both storzn and

sanitary sewer systems." Id. at T, 5(rra.){1). However, the Sewer District only has the

authority to "assume the responsibility for operating, maintaining, and repairing local

sewerage collection facilities when requested to do so by a local community and upon

mutually agreeable terrns." Id. at ¶ 5(m)(2). Likewise, the District is only authorized

to construct local sewerage collection facilities and systems "when requested to do so by a

local community and upon mutually agreeable terrns." Id. at ¶ 5(m)(4). With regard to

planning local sewerage collection facilities and systems, the Charter further charged the

Sewer District with developing a capital improvement plan:

The District shall develop a detailed integrated capital improvement plan
for regional management of wastewater collection and storm drainage
designed to idetztify a capital improvement program for the solution of all
inter-community drainage problems (both storm and sanitary) in the
Distri.ct.

Id. at $ 5(m)(3).

{¶121 For financing local sewerage collection facilities and systems, "[tlhe method

of financing particular projects shall be agreed to between the District and the respective

local communities at the time the project is undertaken by the District." Id. at 1 5(m)(5).

111. Facts
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13} In Januaty 2010, the Sewer District's Board of Trustees amended the

District's Code of Regulations by enacting Title V, "Stormwater Management Code,"

which created a "Regional Stormwater Management Program" ("the RSM Pragram.").

Under Title V, the Board defined the scope of its RSM Program, whicii included

"planning, financing, design, improvement, construction, inspection, monitoring,

maintenance, opera.tion and regulation" of its own defined "Regional Storrnwater

System." Title V, Section 5.0501. The definition of "Regional Stormwater System" is

expansively written to include the following:

The entire system of watercourses, stormwater conveyance structures, and
Stormwater Control Measures in the Sewer District's service area that are
owned andlcr operated by the Sewer District or over which the Sewer
District has right of use for the management of stormtivater, including bath
naturally occurring and constructed facilities. The Regional Stormwater
System shall generally include those watercourses, stormwater conveyance
structures, and Stormwater Control Measures receiving drainage from three
hundred (300) acres of land or more. The Sewer District shall maintain a
map of the Regional Stonnwater System that shall serve as the official
delineation of such system.

Id. at Section 5.0218.

{114} The stated purpose of Title V is to "establish the Regional Stormwater

Management Program through which the District and each Member Community served

by the Regional Storrnwater Management Program shall work in a cooperative manner to

address stormwater management problems." Ic1: at Section 5.0303. In broad terms, the

RSM Program consists of the following:

All activities necessary to operate, maintain, improve, administer, and
provide Stormwater Management of the Regional Stormwater Systeni and

NEORSD Appx. 000027



to facilitate and integrate activities that benefit and improve watershed
conditions across the Sewer District's service area.

Id. at Section 5.4219.

{115} As stated in Title V, the RSM Program was needed because

(a) Ftooding is a significant threat to public and private property.

(b) Streambank erosion is a significant threat to public and private property,
water quality, wildlife, and aquatic and terrestrial habitats.
(c) Inadequate stormwater management damages the water resouroes of
Northeast Ohio, impairing the ability of these waters to sustain ecological
and aquatic systems.

(d) A watershed-based approach to stornlwater management is necessary to
effectively and efficiently plan, design, construct, and maintain iung-term
solutions to stormwater problems.

(e) An adequate findiaag source is necessary to provide a watershed-based
approach to stormwater management.

() Impervious surface on a given parcel relates to the volume, rate, and!or
pollutant loading of storrnwater runoff discharged from that parcel.

(g) The measurement of impervious surface that causes stormwater runoff
provides an equitable and adequate basis for a system of fees for funding a
watershed-based apprmach to stormwater managernent.

Id. at Section 5.0301.

(115} The Sewer District intends to fund projects under the RSM Program through

the zrnposEtgon of a stormwater fee. The fee is based on the square feet of a property's

impervious surfaces, which are defined in Title V as follows:

Developed surfaces that either prevent or significantly slow the infiltration
of water into the ground compared to the manner that such water entered
the ground prior to development, or which cause water to run off in greater
quantities or at an increased rate of flow than that present prior to
development. Impervious st.irt'aces shall include, without limitation,
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rooftops, traveled gravel areas, asphalt or concrete paved areas, private
access roads, driveways and parking lots, and patio areas,

Id. at Section 5,0210.

(1171 "Based on analysis by the District of impervious surfaces on parcels

throughout the District's service area, an impervious surface of three thcusand (3,000)

square feet shall be designated as one (1) Equivalent Residential Unit (ERU) Id

at section, 5.0706.

(Iffl.8} For calculating the fee for residential properties, the Sewer District

structured a thrce-tiered scale based on the size of the residential parcel. Id at Section

5.0707. Residential parcels with less than 2,000 square feet of impervious surface will

be classified as equal to 0.6 of an ERU and will be charged $3.03 per month in 2013. ^d.

Residential parceds with 2,000 to 3,999 square feet of impervious surface will be

classified as equal to 1.0 ER[J and will be charged $5.05 per munth in 2013. 1'd. And

residential parcels with 4,000 or more square feet of impervious surface will be classiFed

as equal to 1.8 ERUs and charged $9.09 per month in 2013. Id

^1191 For nonresidential property owners, the Sewer District will individually

deterrtnine their fees by measuring impervious surfaces on their parcels, and then

multiplying (1) the total number afER€7s for a given parcel (which will be derived from

calculating the total square feet of impervious surface divided by 3,000), by (2) the fee

established per ERU, which is $5.05 per month in 2013. .Ird, at Section 5.070$.
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{1201 Title V requires that the collected fees be maintained in a separate account

"dedicated to the implementation and administration of the Regional Stormwater Program

* * * " Id. at Section 5.0701.

{f21} Title V exempts certain properties from the fees: public road

rights-of-way; airport runways and taxiways; railroad rights-of-way; parcels with less

than 400 square feet of impervious surface; and "[p]arcets whose use has been designated

as a Non-Self Supporiing Municipal Function owned by Member Communities." Id. at

Section 5.0705.

{122} Title V also has a`°Con9.muzflaty Cost-Share Program," which requires the

Sewer District to place a minimum amount of all funds collected from the fees in a

separate account for each of the 56 member communities to use for District-approved

projects to "promote or implement th:e goals and objectives" ofTitie V within the member

communities.6 Id, at Sections 5.0901 and 5.0902.

1123} Credits are a part of Title V, and are available for applicants who maintain

and operate stormwater-contral measures. Id. at Section 5.0801. The credits consist of

(1) stormwater-quantity credit, (2) stormwater-ciuality credit, (3) stormwater-education

credit, and (4) residecitial credit. Credits can be combined for a maximum credit of 100

percent. Id. at Section 5.084.

6 Title V set the minimum amount of funds that would go into the Community Cost-Share
Program's account at 7.5 percent. ilowever, the trW court ordered the Sewer District to increase the
amount to 25 percent.
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IV. Procedural History

{T24} In January 2010, on the same day that the District's Board of Trustees

enacted Title V, the Sewer District filed this action in the trial court seeking (1) a

judgment declaring that the Sewer District had the authority to implement its RSM

Program witli respect to all the member communities served by the District and (2) an

order permitting the Sewer District to amend its Plan for Operation to include Title V.

The 56 member communities were named as defendants.

(125} The trial court allowed the intervening property owners to join the action;

they filed an answer and cnunterclaina,! The intervening property owners sought, among

other things, to permanent$y enjoin the Sewer District from implementing its RSM

Program. The appealing cornm-Linitaes filed an answer and counterclaims, in which they

also sought, among other things, to permanently enjoin the Sewer District from

implementing its RSM Program.

{126} In June 2010, 1-he appealing comxuunzties filed a:anotion to dismiss for lack

of subject matter jurisdiction; the intervening property owners joined in the motion. In

their motion, they contended, among other things, that the Sewer District could not obtain

judgment because it failed to name as defendants the individual property owners within

the Sewer District's service area.

' C}ther parties were also permitted to intervene in the action. The additional intervenors
included Richard Lennon, Bishop of the Diocese of Cleveland in his capacity of Trustee of an Implied
Charitable Trust, the Catliolic Cemeteries Association of the Diocese of Cleveland, and the Cleveland
1\1Iunicipal School District Board of Education.
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($27) The trial court denied the motion, and stated in regard to the failure to join

claim, that there was no necessity that the Sewer District had to name all the property

owners in the District because they were represented by the public officials of their

respective communities.

(1281 The parties filed motions for summary judgm-^ent. The Sewer District

moved for partial summary judgment, seeking a deterrninataon that, under its Charter and

statutory authority, it properly enacted Title V. The appealing cornmaxn.ities, intervening

property owners, and other defendants filed cross-motions for sununary judgment on that

issue. The issue of the validity and implementation of the storrnwater fee was reserved

for trial.

{129} In April 2011, the trial court issued its ruling on the summary judgment

motions, finding that the Sewer District had the authority under R.C. Chapter 6119 and its

Charter to enact its RSM Program.

{1301 In late 2011, a bench trial was had on the issue of the validity and

implementation of the stormwater fee. In February 2012, the trial court issued an

opinion in which it found that the stormwater fee (1) was authorized under R.C. Chapter

6119, (2) was not restricted by the Sewer District's Charter, (3) was not an unauthorized

tax, and (4) did not violate the parties' equal protection rights. The court further found

the methodology used to calculate and impose the fee was constitutional.

{T,31} But the court found that there was no rational basis for the Sewer District's

disparate treatment of nonresidential, as compared to residential, property owners. The
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court also fagizzd that the 7.5 percent minimum allocation into the Cost-Share Program

was unfair to the member communities, and that it should be no less than 25 percent.

{132} Moreover, relative to the storrrswater education credit, the court ordered that

the Sewer District "shall provide the school systems with appropriate curriculum for each

of grades 1-12 to achieve the stated purposes of the credit." The court also ordered,

relative to the credits in general, that the Sewer District "shall submit a plan or forrnula

providing for the accrediting of costs of a licensed engineer in completing any

applications for credits under the stornzwater Fee Credit Manual."

{^, 33} Pcst-trial proceedings were had relative to the trial court's orders. During

those proceedings, the Sewer District submitted draft revisions to Title V, to which the

appealing communities and intervening property owners objected. In June 2012, the

trial court issued a supplemental journal entry, in which it adopted the Sewer District's

revisions.

{134} The appellants filed a motion for reconsideration based on the Ohio

Supreme Court's then-recent ruling in Drees Co. v. :Flamilton Twp., 132 Ohio St.3d 186,

2012-Ohio-2370, 970 N.E.2d 916, which was issued approximately three months after the

trial court's 2012 ruling. The trial court denied the motion.

V. Thc Appealing Ccnnznuziities and Intervening Property Owners' Assignments of
Error

{T35} The appealing communities and intervening property owners have assigned

the following as errors:
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I. The trial court erred in denying the Cities' and Property Owners'
Counterclaims, to the extent that they sought permanently to enjoin the
Sewer District from imposing and collecting its uxalawful "Storm:wa:ter Fee,"

II. The trial court erred in denying the Cities' and Property Owners'
Counterclaims, to the extent that it sought permanently to enjoin the Sewer
District from undertaking a comprehensive Stormwater Management
Program (i.e., its Title V) for which it has no authority under R.C. Chapter
6119.

III. The trial court erred in denying the Cities' and the Property Owners'
Counterclaims to the extent that they sought permanently to enjoin the
Sewer District from undertaking asr SIviP$ not authorized by its Charter.

IV. The trial court erred in denying the Cities' and Property Owners'
Counterclaims, to the extent that they sought permanently to enjoin the
Sewer District from undertaking its SMP, because that SMP, as applied,
violates numerous Ohio and Federal Constitutional provisions.

V. The trial court erred in denying the Cities' and. Property Owners'
motion to dismiss because the trial court lacked subject matter jurisdiction
due to Plairttiff s failure to join all necessary parties in the action.
V1. The trial court erred when it oversaw amendments to Title V after
holding a trial and after its February 2012 Opinion declaring the rights of
the parties.

VI. The Sewer District's Cross-Assignments of Error

{¶36} In its cross-appeal, the District has assigned the following as errors:

1. The trial court erred in fiiiding that there is no rational basis for
disparate treatment of residential and nonresidential property owners with
respect to the stormwater fee.

II. The trial court had no legal basis for requiring the District to provide
the school systems with appropriate currioula for grades I--IZ to further the
stated purpose of the stonnwater education credit set forth in Title V.

8 StorrrtWater management program.
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III. The trial court had no legal basis for requiring the District to accredit
costs of licensed engineers in completing nonresidential property owners'
applications for credits available under Title V.

IV. The trial court had no legal basis for requiring the District to revise, or
to increase the amount of, the community cost-share set forth in Title V.

VII. Law and Analysis

A. The Appellants' Appeal

1 The Stormwater Ivlanagerncnt Program and the Stormwater
Fee Under R.C. Chapter 6119 and the District's Charter.

($37} Appellants' first, second, and third assignments of error relate to the

authority of the Sewer District to implement Titlc 'V and the RSM Program, along with its

associated stornYwater fee.

M 38} In their first assignment of error, the appellants contend that the stormwater

fee is an unlawful tax. They fnrthcr argue that even if it is not an unlawful tax, it is not

authorized under R.C. 6119.09. In their second assigned error, the appellants contend

the Sewer District has no authority under R.C. Chapter 6119 for undertaking a

comprehensive stormwater management progranx. In their third assign,rnent of error, the

appellants argue that the RSM Program is not authorized by the Sewer I3istrict's Charter.

{139} Appellate review of summary judgment is de novo, govcrned by the

standard set forth in Civ.R.. 56. Conser v. Risko, 106 Ohio St.3d 185, 2005-Okzio-4559,

833 N.E.2d 712, T 8. Under Civ.12.. 56, sumrraary judgment is appropriate when (1) no

genuine issue as to any material fact exists, (2) the moving party is entitled to judgment as

a matter of law, and (3) viewing the evidence most strongly in favor of the nonmoving
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party, reasonable minds can reach only one conclusion that is adverse to the nonmoving

party. Appellate review of a txial court's deterrninations regarding questions of law in a

declaratory judgment action are also reviewed de novo. Arnott v. ,4rrvtt, 132 Ohio St.3d

401, 2012-Ohio-3208, 972 N.E.2d 586.

11401 The District is a "creature of statute" whose authority is strictly limited to

the powers specifically conferred upon it or clearly implied by the statutc. See In re

Gcsardiaraship of Spangler, 126 Ohio St.3d 339, 20 10-C9hio-2471, 933 N.E.2d 1067, 117;

D.A.B.E., .Iiac. v. .7'oleda4Lcccas Qv. Bd, of HealtdF, 96 Ohio St.3d 250, 2002-Ohio-4172,

773 N.E.2d 536. "Implied powers are those that are incidental or a.ncillaxy to an

expressly granted power; the express grant of power must be clear, and any doubt as to

the extent of the grant must be resolved against it." Spangler at T 17. The Sewer

District does not have the power to extend the authority conferred on it by the General

Assembly. D.A.B.E., Inc. at T 38.

1141} The appellants contend that the Sewer District was "utterly without statutory

power under R.C. Chapter 6119 to enact Title V ***." They cite the following reasons

in support of their contention: (1) the Sewer District had no express authority for its RSM

Program under R.C. Chapter 6119; (2) the Sewer District's proga.m is not in keeping

with the purposes of R.C. Chapter 6119 as set forth in R.C. 6119.01; (3) other agencies

such as watershed districts and conservancy districts are charged with dealing with

storrnwaterwrelated issues; and (4) the definition of waste water in both R.C. 6119.011

and the Charter demonstrate that the Sewer District's RSM Progxa.m, was not authorized.
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{T42} The first rule of statutory construction requires courts to look at a statute's

language to determine its meaning. If the statute conveys a clear, unequivocal, and

definite meanzn;, interpretation comes to an end, and the statute must be applied

according to its terrns. Lancaster Colony Corp. v. Lirnbacla, 37 Ohio St.3d 198, 199, 524

N.E.2d 1389 (1988).

{f43} Pursuant to R.C. 6119.01(A) and (B), the purpose of a regional water and

sewer district is for "either or both" of the following purposes: "(A) [tlo supply water to

users within and witl'out the district"; and "(13) [t1e provide for the collection, treatment,

and disposal of waste water withiza and without the district." "Waste water" is defined

as "any storrri water and any water containing sewage or industrial waste or other

pollutants or contaminants derived from the prior use of the water." R..C. 6119.011(K).

Essentially, the statutory terms authorize the Sewer District to collect, treat, and dispose

of waste water entering the sewer system.

1144} The term waste water necessarily means water containing waste. Under

R.C. 6119.011(K), "waste water means" "any storm tvater° containing sewage oa° atlger

pollutants." (Emphasis added.) Reith v. jVcGill Srnitly d'unshon, Inc., 163 Ohio App.3d

709, 2005-Ohio-4$52, 840 R1.E.2d. 226 (1st Dist.), Indeed, the District's own "waste

water" definition in Titles 1, 11, and IV of its code of reguulations recognizes it as a

"combination of water-carried waste *** together with such ground, surface or storm

water as may be present."'
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{T45} The General Assembly created regional sewer districts to "collect, treat, and

dispose" of "waste water." Implicit in this express grant of power is that a Sewer

District is charged with removing sewage or other pollutants from storm water as well as

other water containing such waste. The definition of waste water cannot be read to

authorize the Sewer District to unilaterally exercise control over a broad range of

stormwater-related issues that are not mentioned under and bear no resemblance to the

powers conferred through R.C. Chapter 6119,

{f46} R.C. Chapter 6119 does not authorize the District to implement a

"storrnwater management" program to address flooding, erosion, and other stormwater

issues or to claim control over a "Regional Stormwater System." Such terns appear

nowhere in R.C. Chapter 6119. Unlike the authority granted to the Sewer District, the

General Assembly gave specific stormwater-related authority to watershed districts and

conservancy districts. See R.C. 6105.12 (providing watershed districts witb, authority to

review and recommend plans for the development of the water resources), and R.C.

6101.04 (providing conservancy districts with authority to "prevent floods" and

"regulating stream channels," 6cirrigation,'9 udiverting watercourses," and "arresting

erosiAn.")

(147} In promulgating its RSM Progratn and in defining its terms, the Sewer

District's board engaged in policy-making over matters that are legislative in nature. By

engaging in such actions, the Sewer District has gone beyond administrative rule-making

and usurped power delegated to the General Assembly.
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[T]he board of'trustees of a regional water and sewer district may provide a
system of sanitary and/ar storm water sewerage for any part of the
area included within the district.

It.C. 6I 19.19.

Jf48} With regard to the challenge to the stormwater fee being an unlawful ta.x,s

we are cognizant that other jurisdictions have found stormwater charges are fees. We

need not decide whether this is the case under Ohio taw. '° Rather, our focus is on

whether the Sewer District possesses the authority under R.C. Chapter 6119 to implement

its RSM Program and the associated stormwater fee,

($49} The stormwater fee is being imposed by the Sewer District to advance Title

V and address regional stormwater management problems that will serve to benefit the

entire region. The benefits to the community at large include decreasing flooding,

preventing erosion, collecting sediment and debris, maintenance ot'various protective and

control structures with a°rcgional storrnwater system." Other benefits include

improvements in water quality, habitat for wildlife and redtict3on of future costs relating

to stormwater management. The Sewer District ignores the complete lack of any

express grant of powers under R.C. Chapter 6119 relating to any of the RSM Program's

regulatory objects.

9We note that R.C. 6119.17 and 6I19.19 authorize the Sewer District to levy a tax for "any
portion of the cost of one or more water resource projects[.]"

1Q In .lJrees Co., 132 Ohio St.3d 186, 2012-0hio-2370, 970 N.E.2d 916, the Ohio Supreme
Court set forth a number of factors for analyzing the substance of an assessment to determine
whether it is a fee or a tax. NEORSD Appx. 000039



fi(50} R.C. 6119.09 provides in part that, "[a] regional water and sewer district

may charge, alter, and collect rentals or other charges * * * for the use or services of any

water resource project or any benefit conferred thereby and contract #** with one or

more persons * * * desiring the use or services thereof, and fix the terms, conditions,

rental, or other charges * * * for such use or services." R.C. 6119.09.

{¶511 Additionally, R.C. 6119.136 governs the rights, powers, and duties of a

regional water and sewer district, and provides that the district may, in relevant part, do

the foilowing:

[alcsiuire, construct, reconstruct, enlarge, improve, fitrriish, equip, maintain,
repair, operate, lease or rent to or from, or contract for operation by or for, a
political subdivision or person, water resource projects within or without
the district

R.C. 6119.06(G);

[c]harge, alter, and collect rentals and other charges for the use of services
of any water resource project as provided in section 6119.09 of the Revised
Code. Such district may refuse the services of any of its projects if any of
such rental or other charges, including penalties for late payment, are not
paid by the user thereof * * *

R.C. 6119.06(W); and

[d]o all acts necessary or proper to carry out the powers granted in Chapter
6119 of the Revised Code.

R.C. 6119.06(BB).

(152} A. "water resource project" is defined under R.C. G11.9.011(C`s) as "any waste

water facility or water management facility acquired, constructed, or operated by or
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teased to a regional water and sewer district or to be acquired, constructed, or operated by

or leased to a regional water and sewer district under this cbapter ***'g

{153} In this case, we find the starmwater fee was unrelated to any use or services

afforded to a property owner by a"wa.ter resource project." This case is v,ncolly unlike

the tap-in fee charged in Wyatt v. Tirinzble Tivp. Waste Water Treatment Dist., 4th Dist.

Athens No. 1521, 1992 Olzio App. LEXIS 5749 (Nov. 3, 1992), where the charge was for

the installation of a plug-in system at the point wliere each premises was to be connected

to an existing sanitary sewer and waste water treatment project as authorized by R.C.

6119.09(Z), and which project was found necessary to bring the communities into

compliance with the Clean Water Act (Federal Water Pollution Control Act) (33 U.S.C.

1251 et seq.).

(¶54} Here, there was no service connection being made from the properties to a

water resource praject. Further, Kyle Dreyfus Wells, the Sewer District's manager af

watershed programs, testified that the storrnwater management plan plays no more than

an incidental role in municipal compliance with Clean Water Act regulatory obligations.

Tr. i S31-1534.

{Jf55} Finally, wiaile R.C. 6119.05(BB) authorizes the Sewer District to do all acts

necessary to carry out its authorized powers, the Sewer District cannot exceed the

authority granted. Wbile the Sewer District's authority is broad, we are unable to

conclude that the legislature intended to allow the Sewer District to expand npor, its
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statutory authority through Title V and its RSM Program and impose an unauthorized

charge.

$556} Here, the Sewer District improperly employed R.C. 6I19.139 to generate

revenues for the costs of its RSM Program. The waste water fee was not for the "use or

service" of a "water resource project." Accordingly, we find that the storr.uwat°r fee is

not a legitlrnate "rental or other cbarge" under R.C. 61 19.09.

{557} We further recognize that in this case, there was no vetting as to the

allowance for the Sewer District to fund its stormwater management program with a

stor.mwater fee. By implementing the stormwater fee, the Sewer District has effectively

taken upon itself to claim a share of community dollars, while other public entities such

as school districts must continue their struggle to obtain public funding.

{^58} We find that the General Assembly has not indicated any intent through

R.C. Chapter 6119 to vest regional water and sewer districts with the authority to adopt a

storrrtwater management program or to implement thc stozxtawa.ter control measures set

forth in Title V. The General Assembly did not intend to permit the Sewer District to

expound upon its owxi powers without any oversight, proclaim the scope and breadth of

its authority over stormwater management issues, and impose an associated stormwater

fee. There is no doubt that with the increased development in the region over the last

several decades, regulations are needed over the storrtawater-related issues that plagiie the

region. However, such regulatory authority must be explicitly granted by the General
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Assembly. Therefore, we conclude the enactment of Title V exceeds tlie statutory

powers conferred upon the District under R.C. Claapter 6119.

$T59} 'ne appellants further contend that the Sewer District's RSM Program is not

authorized under the Charter for the following three reasons: (1) the Charter dealt with

sanitary sewerage issues and considerations that "share no kinship" with the Sewer

District's RSM Program; (2) Title V conflicts with Charter provisions limiting the Sewer

District to charging for sewer fees; and (3) Title V conflicts with Charter provisions

prohibiting the Sewer District from assuming ownership, control, or responsibility for

locally controlled systems without the local community's written consent.

(160) Consistent with R.C. Chapter 6119, the Charter set forth the Sewer District's

purpose of "the establish.znent of a total wastewater control system for the collection,

treatment and disposal of waste-water within and without the District." Exbibit A, t 4,

1975 Judgment. The Charter's provisions pertain to the aperation, construction, and

financing of the Sewer District's sewage treatanent and other water pollution control

facilities, as well as local sewerage collection facilities and systems. The Charter

provides the Sewer District with authority over "wastewater treatment and disposal

facilities, major interceptor sewers, all sewer regulator systems and devices, weirs,

retaining basins, stornl water handling facilities, and all other water pollution control

facilities." Id. atT 5(c).

{T161} Through its enactment of Title V, the District unilaterally defined a"Iocal

stormwater systeni" and created an expansive definition of a"regionat stor.mwatier
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system" over which it claims the power to establish and administer its RSM Program.

The expansive scope of the "regional stormwater system" goes far beyond the scope of

sewage treatment and waste water handling facilities under the Charter and encompasses

the following:

The entire system of watercourses, stormwater conveyance structures, and
Stormwater Control Measures in the Sewer District's service area that are
owned and1or operated by the Sewer District or over which the Sewer
District has right of use for the management of stomzwater, including both
naturally occurring and constructed facilities.

Title V, Section 5.0218.

{¶62} Further, while the Sewer District may charge for "sewage treatment and

disposal," the Charter does not authorize the District to impose a fee for a stormwater

management program. The Charter contemplates charges assessed for the use of the

Sewer District's wholly-ownesi treatanent facilities, with rates encompassing planning

expenses, operation and maintenance expenses, and capital costs for existing and future

waste-water handling facilities. Exhibit A, 11 5(f), 1975 Judgment.

1153} Iaisofar as the Charter authorizes the district to assurn.e the ownership,

responsibility, or liability for any local sewerage callection facilities and systems, it may

do so only at the request of the local community and upon mutually agreeable terms

provided for in a written agreement. Id. at I 5(m)(2) and (4). NVith regard to local

sewerage and cmllection facilities, while the Sewer District was charged with developing

a"detaileci integrated capital improvement plan for regional management of wastewater

collection and storm drainage," it was within the confines of its authority "to plan local

NEORSD Appx. 000044



sewerage collection facilities and systems pursuant to Chapter 6119 of the Ohio Revised

Code." .td. at 1 5(rra)(3). Also, the method of financing particular projects must be

"agg°eed to between the District and the respective local communities at the time the

project is undertaken by the District." Id, at 5(m)(6).

{164} Finally, in order to amend its Charter, the Sewer District is required to go

through the Charter amendment process of R.C. 6119,051. "The approved petition filed

under R.C. 6119.02 and the approved plan of operation for the district filed under R.O.

6119.04 may only be amended or modified by the Common Pleas Court upon a petition

being filed containing a request for such amendment or modification." Kiacfniclz v.

Cleveland Regional Sewer Dist., 64 Ohio App.2d 6, 410 N.E.2d 795 (8th Dist. 1979),

syllabus. Any amendment to the Charter cannot exceed the authority conferred by R.C.

Chapter 6119.

{$ 651 Here, the Sewer District's board, whose composition is largely unknown to

the general public, met and decided the long-term future of all water management in the

region well into the n.ext generation.

{166} There is no question the Sewer District and many of its individual board

members have done great things over the years for the region. There is also no doubt

that there have beer., problems that must be addressed. The sheer size and power of the

Norrflicast Ohio Regional Sewer District" is daunting. The consent decree the District

signed with the Federal Environmental Agency in 2011 is enlightening:

" Also known as "NEORSD.,,
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NEORSD serves all or part of 62 communities and over one million
people in a 350 square-mile tributary area, 80 square miles of which is
served by combined sewers. NEORSD is responsible for operation and
maintenance of 305 miles of interceptor sewers including 40 miles of
intercommuraity relief sewers. The system includes 126 permitted
combined sewer overflow outfalls and 26 automated regulators. These
facilities were built as early as l8'76<

NEOP.Si.^ is responsible for operation and maintenance of three
VAWPs [waste water treatment plants], Easterly, Southerly and Westerly,
which were built in 1922, 1928, and 1922 respectively. Improvements to
these plants have been made continuously.

NEORSD is also responsible for operation and maintenance of the
Combined Sewer Overflow Treatment Facility (CSOTF) located near the
Westerly plant, which was constructed in 1983.

NEORSD states that it has invested over $2.0 billion in facilities and
collection system improvements since 1972, and has spent over $850
miilinn to reduce CSO discharges by nearly 50%.

NEORSD states that between 1972 and 2006, NEORSD constructed
the Northwest Interceptor, Cuyahoga Valley Interceptor, Southwest
Interceptor and. Heights/Hilltop Interceptor. These interceptors have
diverted approximately 1.65 billion gallons of sanitary flow out of the
combined system directly to the WWTPs.

In addition, NEORSD states that it has taken certain incremental
steps to reduce CSO discharges that it believes are in compliance with
EPA's CSO Policy. It states that these steps are:

(a) NEORSD completed a system-wide CSO Facilities Plan Phase :l Study
in 1994;

(b) Pursuant to its CSO NPDES Permit, NEORSD's CSO Operational Plan
was submitted in 1998 and approved by Ohio EPA in 1999;

(c) In 1995 NEORSD began developing its CSO Long Term Control Plan,
which is embodied in separate Facilities Plans for the Mill Creek, Westerly,
Southerly and Easterly sewersheds. Facility planning efforts included
interceptor inspection and evaluat7ors, extensive systetn investigation,
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mapping and flow monitoring during facilities planning, and sewer and
stream modeling;

(d) NEORSD submitted for Ohio EPA approval the Mill Creek and.
Westerly Facilities Plans in 1999, and the Southerly and Easterly Facilities
Plans in 2002;

(e) In 2008 NEORSD completed its studies of feasible alternatives to
minimize wet weather bypasses at the Southerly and Easterly WVVTPs;

(1) Implementation of the District's facilities plans has included
rehabilitation and early action projects in all three treatsn:ent plant service
a.reas, The early action projects have controlled approximately 480 million
gallons of CSO;

(g) NEORSD has completed corxstraction of the major portion of the Mill.
Creek Tunnel, which is designed to reduce overflows to Mill Creek by over
500 inillion gallons per year.

NEORSD states that it has imposed appropriate and necessary rate increases
to pay for these efforts. The District states that it has raised rates in 17 out
of the last 20 years, in an?ounts varying from 4.5% to 22.2%, resulting in
rate increases during this period of 350%.

See Case: 1:I0-ev-02895-DCN Doc #: 23 Filed: 07f07/I I.

(T67) The view that an entity with the size and: expanse o1'the Sewer District could

redefine its own existence througlx Title V from the confines of a boardroom with limited

oversight and review is not supported by R.C. Chapter 6119. While local school boards

and municipal entities struggle with limited budgets, the Sewer District expands its

autliority and imposes its will on constituents with li:nited oversight and ca-ntrol.

Clearly, if regional entities like the Sewer District are going to expand their power and

redefine their purpose, albeit for a claimed good purpose, it should be accomplished by

the legislature's defining the terms and the scope of authority of these entities to make
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these changes. Further, Iong-terin stormwater management is interrelated with regional

expansion and wbat some have terrned "urban sprawl." Clearly, if one or the other is to

be comprehensively addressed, it must be done with authority conferred by the

legislature.

{T68{ Accordingly, we find that Title V exceeds the express statutory authority

granted to the Sewer District under R.C. Chapter 6119 and the authority conferred under

the Charter. We further fmd that the stormwater fee is an unauthorized charge.

Appellant's first, second, and third assignments of error are sustain,ed.

2. Title V and Constitutional Provisions

(¶69) Having already sustained the first, second, and third assignments of error,

we need not address the constitutional challenges raised by appellants. Accordingly, we

find the fourth assignment of error is moot.

3. Denial of Motion to Dismiss based on Failure to Join all Property
Owners

{$70} For their fifth assigned error, the appellants contend that the trial court erred

in denying their motion to dismiss for lack of subject matter jurisdiction because all of the

individual property owners were not named as parties. We disagree.

{T71{ Civ.R. 19(A) governs b`[plersons to be joined if feasible," and provides in

part as follows:

A person who is subject to service of process shall be joined as a
party in the action if (1) in his absence complete relief cannot be accorded
among those already parties, or (2) he claims an interest relating to the
subject of the action and is so situated that the disposition of the action in
his absence may (a) as a practical matter impair or impede his ability to
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protect that interest or (b) leave any of the persons already parties subject to
a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of his claimed interest, or (3) he has an interest
relating to the subject of the action as an assignor, assignee, sYabrogor, or
subrogee.

(Emphasis added.)

{1172} Joinder of all the thousands of property owners was not feasible, and the

property owners' interests were protected by the community law directcsrs. See R.C.

733.53 ("[t]he city director of law, when required to do so by resolution of the legislative

aizthority of the city, shall prosecute or defend on behalf of the city, all complaints, suits,

and controversies in which the city is a party, and such other suits, matters, and

eantroversies as he is, by resolution or ordinance, directed to prosecute").

{T73) In light of the above, the fifth assignment of error is averruled.

4. Post-Trial AmendmezZ ts

{¶74) Iti their sixth and final assignment of error, the appellants contend that the

trial court erred when it oversaw post-trial amendments to Title V.

M751 The trial court's February 2012 judgment concludes, in part, as fallodvs:

"[t]he Court will set a conference within 30 days and hear proposed changes to Title V *

* *. Upon its conclusion, [the District] shall submit a proposed journal entry not

inconsistent with this opinion."

M76) The appeliants filed notices of appeal from the February 2012 judgment, but

this cmnrt dismissed the appeals as not being taken from a final order because the trial

court contemplated further action. X.E. Ohio Regional Sewer 13ist, v. Bath Twp., 8th
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Dist. Cuyahoga Nos. 98108 and 98112, motion Nos. 453509 and 453511, respecti.vely.

The appellants filed motions to reconsider, which this court denied, stating as follows:

The trial court's opinion on February 15, 2012 specifically directs that, at
the conclusion of a future hearing, the "[p]la.intiff shall submit a proposed
joumal entry not inconsistent with this opiniori." The opinion clearly
contemplates that future action must be taken before any judgment of the
court becomes rinal. Therefore, it is not an appealable order.

Id. at motion Nos. 453917 and 453855.

(Jf77) In light of the above, the trial court's February 2012 judgment was not its

final judgment and its subsequent judgment issued in June 2012 was proper. The

seventh assignment of error is, therefore, overruled.

B. The Sewer fJistrict's Cross-Appeal

(1781 In the trial court's February 2012 opinion, which it issued after the bench

trial, the court found that certain provisions in Title V needed to be modified; the court

charged the District with making the modifications before legally implementing Title V.

The District revamped the offending provisions, which were presented to the trial court in

a June 2012 report. The trial court found the District's revisions acceptable and adopted

them in its June 2012 final judgment. The District's assigmments of error relate to

findings the trial court made in its February 2012 opinion.

1179) Under its assignments of error, the District contends that (1) the trial court

erred in finding that there was no rational basis for distinguishing between residential

property owners and nonresidential property owners with respect to the storrnvaater fee;

(2) the trial court had no legal basis for requiring the District to provide the school
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systems with appropriate curricula for grades 1-12; (3) the trial court had no legal basis

for requiring the District to come up with a formula for accrediting the costs of licensed

engineers for completing any applications for credit; and (4) the trial court had no legal

basis for requiring the District to revise, or to increase the amount of, the community

cost--share set forth in Title V.

{T80) Since the trial court rendered its decision, the District voluntarily adopted

changes to Title V that rendered its assignrnents of error moot, Generally, an appeal

from a judgment with which the appellant has voluntarily complied renders the appeal

moot. Sttrakin v. Collisgon Pro, Inc., 174 Ohao App.3d 56, 65-66, 2007-Ohio-6046, $80

N.E.2d 947, citing Am. Book Co. v. Kansas, 193 U.S. 49, 52, 24 S.Ct. 394, 4$ L.Ed. 613

(1904). In any event, because we have already determined that Title V is invalid, we

need not address the District's assignments of error.

l¶g1) Nonetheless, we do express Gon.cem over the trial court's revisions to Title

V in an effort to correct what the court viewed as inf rrnities. It is not within the

province of the court to draft such rneasures. Moreover, any expansion of the Sewer

District's powers, including the allotiva.nce for implementation of a storinwater

management program and the parameters thereof, are matters that must be detertnined by

the legislature.
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VIII. Conclusion

{^j82} The trial court's ruling on the motion to dismiss is a-ffi.rtned. We reverse

the trial court's decision granting partial summary judgrnent in favor of

plaxntiff-appelleetcross-appellant and its decision denying the motion for a permanent

injunction. The judgment of the trial court on the declaratory action is reversed;

judgment is entered in favor of appellants as follows:

1. The Sewer District is enjoined from implementing Title V and its Regional

Storrnwater Management Program. The Sewer District had no authority

tmder R.C. Chapter 6119 or its Charter to enact it.

2. The Sewer District is enjoined from implementing, levying, and collecting

its stormwater fee. The Sewer District has no authority under R.C.

Chapter 6119 or its Charter to enact said fee.

{183} Affirmed in part; reversed in part,

It is ordered that appellants recover -from appellee costs herein taxed.

T'lie court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the enaztdate pursuant to Rule 27 of

the Rules oi Appellate Procedure.

SEAiet C. GALLAGHER, JUDGE
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KENNETH A. ROCCO, I., CONCURS (WITH SEPARATE C3PINION),
LARRY A. JONES, SR.g P.J., DISSENTS (VVITH SEPARATE OPINION)

KEL'iN$+Td1L"1.%i6JLL1J, J., CONCURRING:

1184} While I agree with the majority opinion's disposiLqorz of this appeal, I write

separately only because I disagree with the majority opinion's characterization of the

Sewer District's actions in ^( 47. Using the word "usurp" to describe what the Sewer

District sought to accomplish is too strong.

{1$5} In my view, the district simply was making a well-meaning effort to deal

with Northern Ohio's need for clean water. That need shauld be a high priority in this

state, especially in light of the fact that I:,ake Erie and its watercourses arguably are

Ohio's greatest natural reso3xrce.

{T86} As the niajority opinion suggests, the need for clean water is one that can no

longer be bandled locally. The Ohio legislature, nevertheless, delegated most of the

responsibility of safeguarding this natural resource to local governments, thus abdicating

its proper role. Nature abhors a vacuum. So, too, apparently, does the Sewer District.

Because I believe that the District merely was making atnisguided attempt to deal with a

comprebensive problem that affects the health and welfare of the citizens of this area, I

Nvould choose to describe the Sewer District's action as having inappropriately assumed

the mantle of responsibility from which the grsvernment of the state of Ohio has walked

away.
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LARRY A. JONES, SR., P.J., L3IS5E-IV'1"lNCi AND CONCURRING:

{187} Respectfully, I dissent as to the decision to sustain the first, second, and

third assignments of error of appellants' appeal. I concur as to the decision to overrule

(1) appellants' fifth assignment of error regarding the denial of their motion to dismiss

based on failure to join all property owners and (2) appellants' sixth assignment of error

regarding the trial court's jurisdiction to make post-trial aanendments. Moreover, while I

agree with the majority that the appellees' cross-appeal is moot, I do not share the same

concerns about issues raised in the appeal as the majority does.

1. Authority for Title V

{T88$ The powers granted to a regional water and sewer district under R.C.

Chapter 6119 are "very br+aad." Wyatt v. Trinrble Twp. Wwte Water Treatment Dist.,

4th Dist. Athens No. 1521, 1992 Ohio App. LEXIS 5749, *6 (Nov. 3, 1992). The

majority a.grees that the "Sewer District's authority is broad," but it is "unable to conclude

that the legislature intended to allow the Sewer District to expand its statutory authority

through Title V and its RSM Program and impose an unauthorized charge." Majority

Opinion,l^ 55.

M89) 1 do not believe that Title V is an unlawful expansion of the District's

statutory authority; rather, I believe that it is specifically authorized under the goveminl;

statutory authority, both procedurally1Z and as I will discuss in more detail, substantively.

'2.5"ee R.C. 6119.051(A), providing that "[alt any time after the creaion of a water and sewer
district, the district, after action by its board of trustees, may file a petition in the court of common
pleas requesting the order of such court perrnitting the district to: (A) Increase or add to its purposes
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Further, I believe that the District's Program is authorized under its Charter. I also do

not believe that the fee inlposed under the Program is an unauthorized charge.

Express A.uthora under R C Chapter 5119

I¶90} The purpose of a regiorial water and sewer district is for "either or both" of

the following purposes: "(A) [t]o supply water to users within and without the district";

and "(33) [t]o provide for the collection, treatment, and disposal of waste water within and

without the district." R.C. 6119.01(.,k) and (E). "Waste water" is defxrred as "any

stonn water and any water containing sewage or industrial waste or other pollutants or

contaminants derived from the prior use of the water." (Emphasis added.) R.C,

6113.011(k.).

f¶91} The majority holds that under the statutory definitions, in order to qualify as

waste water, storm water must be mixed with water containing sewage or industrial waste

or other pollutants or coaataminants. I disagree.

{^92) It is true that, generally, the word "and" is a conjunctive. 11!Iciiitire v.

Patrick, 85 Ohio Misc.2d 83, 87, 684 N.E.2d 391, 1997 Ohio Misc. LEXIS 274 (C.P.),

But the conjunctive "and" and the disjunctive "or" are sometimes used irstercha-ngeabty.

See Skiba v. Mayfield, 61 Ohio App.3d 373, 378, 572 N.E.2d 808 (llth Dist.l989).

"[W]e are not empowered to read into the law that which is not there, and it is our duty to

give effect to the plain meaning of the statute's language." (Citatlon omitted.) Id:

ireretofore approved by the court so long aniy as its purposes are those descriaed in section 6I19.01 of
the Revised Code * * * "
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Statutes should not be construed to produce unreasonable or absurd results. Stcxte ex rel.

Dispatch Printaaig Co. v. TIMells, 1$ 0hio St.3d 382, 384, 4g 1 N.E.2d 632 (1985).

{193} In interpreting the definition of R.C. 5119.011(K) under its plain language, I

would find that waste water is (1) "any starm water" or (9) "any water containing sewage

or industrial waste or other pollutants or contaminants derived froin the prior use of the

water."

1194) I believe to find otherwise would create an absurd result. Specifically, if

the District could manage storm water only if it was nii;ced with polluted or contaminated

water, then it would also necessarily only be able to manage polluted or contaminated

water if it was mixed with storm water. I do not think that the General Assembly

intended such a result.

{195} I am not persuaded by the majority's reliance on Reith v. McGill Smitli

Punshon, Inc., 163 Ohio App.3d 709, 2405-Ohio-4$52, 840N.E.2d 226 (1 st Dist.), which

was decided on a statute-of-limitations issue on the piaintafj's-property owners' claims of

negligence and trespass due to flooding o['their driveway, yard, and home.

{1961 In deciding the limitations issue, the court had to consider whether there was

a "legal distinction between storm water whear it is above the ground and storm water

wIten it is channeled through underground pipes." Id. at T 24. The plaintiffs contended

that surface water becomes sewer water once it enters an underground pipe, but the court

disagreed, stating that "(s]evvage is defined as any substance containing excrement, while

waste water means any storm water containing sewage or other pollutants." Id. at 129.
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ne majority relies on this narrow statement for its finding that storm water must contain

pollutants or contaminants.

(197) But, the issue in Reitla differed from the issue here, and if the First Appellate

District intended to hold that in all instances waste water can only be storrn water mixed

with polluted water, I respectfully disagree.

{198} Morever, I am not persuaded by the majority's citation to the District's

definitions in vtlter° Titles of its Code of Regulations to support its finding that waste

water is limited to only storm water mixed with pollutants or contaanizaants. The

defmitions in those Titles apply to those Titles. I believe for our purpose, we are

restricted to the definition of waste water set fortiz in R.C. 5119.011(K), Under that

section, I would find that waste water can be (1) "any storm water" or (2) "any water

containing sewage or industrial waste or other pollutants or contarninarats derived from

the prior use of the water."

(199} The majority states that the General Assembly has charged other statutorily

created agencies such as watershed districts under R.C. 6105,12 or conservancy districts

under R.C. 6101.04 to deal with stornlwater-related issues. But neither a watershed

district created under R.C. 6105.12 nor a conservancy district created under R.C. 6101.04

have the exclirsive azathc►rity to implement a progra8n such as the District's Program.

Therefore, the issue in this case is whether the District has the authority to implerrient its

Program.
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{1100) I am also not persuaded by the proposition that the goverrting statutes

mandate that waste water be `cscollected' and `treated' and `d;sposed of,' conjunctively,"

and that a regional sewer district is an "entity that exists to do that "`collectirzg, treating,

and disposing of waste 'water."'

(1101} In my view, the plain meaning of R.C. 6119.01(B) grants the District

authorization to collect, treat, or dispose of waste water. To hold that it mtist do all three

conjunctively would create absurd results.

Title V vis-a-vis the I7istrict's Charter

^$1021 The Charter states that the District's purpose was the "establishme-at of a

total wastewater control system for the collection, treatznerzt and disposal of wastewater

within and, without the District ***.'> Exhibit A to 1975 Charter, T 4. The Charter

further provides that the District

shall have regulatory authority over all local sewerage collection facilities
and systems in the District, including both storm and sanitary sewer
systems. This authority shall be exercised by the District through rules and
regulations adopted by the Board of Trustees pursuant to Chapter 6119 of
the Ohio Revised. Code.

Iter. at ¶ 6(m)(1).

{1103} Moreover, the Charter charged the District with developing a plan for

regional storm water management:

[tlhe District shall develop a detailed integrated capital improvement plan
for regional management of wastewater collection and storm drainage
designed to identify a capital improvement program for the solution of all
intercommunity drainage problems (both storm and sanitary) in the District.
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-Id. atT 5(m)(3).

t¶1.04} The charge given to the District in its Charter "shares kinship" witli Title

V, tivhich stated purpose is to "establish the Regional Storr.nwater Management Program

through which the District and each Member Community served by the Regional

Stormwater Management Prograam shall work in a cooperative manner to address

stormwater management problenls." Title V, Sectian 5.0303. Further, Title V

describes the Program as

[a}il activities necessary to operate, maintain, improve, administer, and
provide Stormwater Management of the Regional Stormwater System and
to facilitate and integrate activities that benefit and improve watershed
conditions across the Dastrtct's sennce area.

Id. at Section 5.0219.

J^10S} Given the above, I would hold that the District's Charter authorized

implementation of its Program as set forth in Title V.

Ownershi Control or Res onsibili for I.,acatl -^^sterxas with^^
Conxmunity's Written Corsent

{T106} I do not see the District's Program as conflicting with the requirement, as

stated in the Charter, that the District cannot own, control, or be responsible for

locally-controlled systems without the local earz3munity's written consent.

{1107} Title V explicitly provides that the District's member corramunities will

remain responsible for owning and maintaining their own facilities and systems. For

example, section 5(k) of the Title provides as follows: "[i jndividual suburban

cotnmutiities will retain ownership of all local suburban facilities, subject to the

NEORSD Appx. 000059



provisions of subsection `m' below." Subsection m provides that the District will not be

responsible for any local sewerage collection facility absent written consent between the

District and the respective local community.

[1108} Thus, under the plain language of Title V each member comttaunity will

remain responsible for maintaining its local sewerage collection facilities and s-Ystems.

To that end, the District stipulated on the record that it will not undertake any

construction projects under Title V, without the consent of the member community in

which the project will be undertaken. See April 2011 opinion at 3; February opinion at

12.

11. The Stormwater Fee Under Title V

g1109} I disagree with the majority's finding that the stormwater fee is "not a

legitimate `rental or other charge' under R.C. 6119.09." Majority Opinion, 156.

{1110} The majority finds that Wyatt, 4th Dist. Athens No. 1521, 1992 Ohio App.

LEXIS 5749, is completely distinguishable from this case because the issue there

involved a tap-in -fee for premises to be connected to an existing sanitary sewer and waste

water treatment project. The fact remains, however, that the Fourth Appellate District

concluded that a sewer district's powers under R.C. Chapter 6119 are "very broad." The

broadness, as it relates to fees or charges, is indicated by the very use of the words "other

charge" in R.C. 6119.09. The "other charge" in Rjlatt was a tap-in fee, while the "other

charge" here was afec for stormwater management. I believe both are permissible

under R.C. Chapter 6119.
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[11111 Further, I believe that the projects that will be funded through the fees in

this case are for the benefit of the member communities and property owners.

{1112} For example, one of the District's experts, Hector Cyre,'3 Was of the

opinion that projects under the Program would "provide service to not only the member

communities individually and cumulatively, but to the property owners within those

ootnsnunitAes.p"

(1113} Another example of the benefits of the District's Program from the

testimony of two mayors from the r?on-appeating member cornmzanities." The mayors

testified about "serious" regional stormwater problems in their communities, such as

home and yard flooding, damage to the Metroparks, road damage, and degradation and

siltation of the Shaker Lakes and dams. 'rae mayors testified that they believed the

District's Program will help to alleviate these problems and, thus, provide an "enormous

benefit" not only to their residents, but to residents of the region generally.

{1114} Because I believe that the District's Program was authorized under R.C.

Chapter 6119 and that it provides a benefit, I would not be persuaded by the appellants'

argument that the District was required to pay for its Program throtagh other

revenue-generating proeedures. According to the appellants, the District should have

`3Cyre, founder and owner of Water Resource Associates, has provided consultation for
hundreds oF stormwater utility Prograrns throughout tiie United States and internationally since the
early 1970s.

'4xS"eC the testimorty of Earl Leiken, Mayor of Shaker Heights and Bruce Rinker, Mayor of
Mayfield Village.
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sought to raise rcvenucs through the procedures outlined in R.C. 6119..17, 611 9.1 S, or

6119,42.

{¶1151 R.C. 6119.17 and 6118.19 require voter approval; but, they each are for a

tax. For the reasons I will discuss below, I would find that the fee here is not a tax.

{1115} R.C. 6119.42 governs special assessments and provides in part that:

[a]ny regional water and sewer district may levy and collect special
assessments as provided in Chapter 6119 ofthc Revised Code. The board of
trustees of such district may assess upon abutting, adjacent, contiguous, or
other specially benefited lots or lands in the district all or any part of the
cost connected with the improvement of any street, alley, or public road or
place, or a property or easement of the district by constructing any water
resource project or part thereof which the board declares conducive to the
public hcaltli, safety, convenience, or welfare * **.

(Emphasis added.)

{1117} Pursuant to the plain language of the statute, the construction of awatcr

resource project is incidental to improving "any street, alley, or public road or place, or a

property or easement of the district," Such is not the circumstance here and R.C.

6119.42 is, therefore, not applicable.

{1118} The appellants also contend that the District could have issued water

resource revenue bonds and notes under R.C. 6119.12. The District could have; but it

chose to fund its Program tlyrcul;.b a fee ("other charge") imposed under R.C. 6119.09,

and I would find that propcr,

fi119) Further, I would find untrue the appellants' contention that, under the

District's Charter, the only fees the District are allowed to charge are sewer fces.

11120} The Charter specifically provides that
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[a]ny projects ziot financed through the Ohio Water Development Authority,
State of Ohio or Federal ..'aovernrnent would l-^ie financed in such a:mannex
as may be deemed appropriate by the Board of Trustees.

Exhibit A to 1975 Charter, at T 5(e)(3).

{1121} The District's Board of Trustees unanimously approved the storm water fee

on January 7, 2010, and therefore, I believe the fee is proper under the Charter.

{1122} The majority declines to address the application of Drees G`o, v. Hamilton

Twp., 132 Ohio St.3d 186, 2012-Ohio-2370, 9701tiI.E.2d 916, to this case, but I believe it

is i:nstructive. In Drees, the Ohio Supreme Court held that "impact fees" imposed by

Hamilton Township, a iimated-horne-rule township, were a prohibited form of taxation,

$T123} The township's board of trustees passed a resolution that set forth a

schedule offees to be charged to applicants for zoning certificates for new construction or

development. Four categories of fees were included in the resolution: (1) a road-impact

fee; (2) a fire-protection-impact fee; (3) a police-protection-impact fee; and (4) a

parlc-iinpact fee. The purpose of the resolution was set forth as follows:

The purpose of the impact fee is to benefit the property by providing the
Township with adequate funds to provide the same level of service to that
property that the Township currently affords previously de,veloped
properties.

The Resolution assesses an impact fee to previously undeveloped property,
and property undergoing redevelopment, to offset increased services and
improvements because of the development.

Id: at ¶ 3.

^$124} The amount of the fees varied based on the land use. The fees collected

were to be deposited in impact fee accounts, rattier than into a general fund. Each of the
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four types of fees had its own account, and the fiinds in each of the four accounts were to

be used only for the purpose of its accompanying category,

}1125} The trial court and the Twelfth Appellate District upheld the imposition of

the fees, finding, among other things, that they were not a prohibited foi•m of taxation.

The Ohio Supreme Court disagreed, however.

{$125} The court relied on its analysis in State e-x }•el. Petroleum tTridera ouiid

Storage Tank Release Conap. Bd. v. Witlarow, 62 Ohio St.3d l 11, 579 N.E,?d 705 (19}1),

in deterxxaining whether the irnpact fees were a fee as opposed to a tax. At issue in

Witlzrcaw were assessments imposed by the Petroleum Underground Storage Tank Release

Compensation Board on owners a-nd operators of underground storage tanks. The

assessments helped func€ the Petroleum Underground Storage Tank Financial Ass«ran.ce

Fund, whose purpose was to reimburse the owners and operators of the tanks for the costs

of corrective actions taken when petroleum was released into the environment, and to

compensate third parties for bodily injury or property damage, or both, resulting from

such a release. The proceeds from the assessments were segregated from the general

fund of the state treasury.

{J127} The Ohio Supreme Court cited four reasons for finding that the

assessments in Witlzrow were a fee rather than a tax. First, the court ixoted that the

assessments were imposed to advance regtilatory measures that addressed the

environmental problems caused by the leaking underground storage tanks. Pursuant to

statutory regulations, owners and operators of uiiderground storage tanks were strictly
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liable to take corrective measures when leaks occurred and to pay damages for the leaks.

The fund into which the fees were paid ensured that owners and operators could meet

those statutory requirements.

{1128} Next, the court noted that the assessments were not placed in the general

fund and were to be used only for "`narrotiv and specific purposes, all directly related to

[underground storage tank] probleuxs.4" Drees at $ 18, quoting Withrow at I 16-1 I7.

M 129} Third, the court stated that a °`°fee is a charge imposed by a governtxaent in

return for a service it provides .F79 Drees at l 19, quoting Witltroiv at 117. TnWithrow,

the fund into which the fees were paid "operattad essentially, as insurance coverage for

catastrophic damage caused by leaking tanks." Drees at ¶ 23.

{1130} And fourth, the court was "persuaded by the fact that when the unobligated

balance in the fund exceeded a certain amount, there would be no assessment for that

year." Drees at 11 20. Likewise, if the fund "dipped below a certain amount, the

assessing authority was permitted to charge a supplemental assessment." Id. In tight

of this, the court noted that the "`a.ssessment appears to f'unction more as a fee than as a

tax, because a specific chargc in return for a service is involved.", Drees at id., quoting

Wildaravv at id.

{11311 Applying Watlirow to the facts in Drees, the court found that the townsbip's

assessments were taxes, The court first noted that the assessments the township imposed

were not in "furtlaerance of statutes designed to protect the public from harms associated

with a specific industry," as compared to the fee imposed in Witliroav. Drees at ¶21.
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fT132} Secondy the court noted that although the funds collected by the township

were segregated and not placed into the general fund, the funds were "spent on typical

township expenses inuring to the benefit of the entire community." Id. at T 22.

{1133} Next noted by the court was that the fee imposed by the township did zflot

provide the assessed party any "particular service above that provided to any other

taxpayer * **" .Id. at ¶ 23. In other words, as taxpayers and residents of the townshi p,

the assessed parties were entitled to police and fire protection and use of the township's

parks and roadways: "targets of the assessment receive no greater benefit than any other

taxpayer despite the payment of the additional assessrn.ent." Id.

{1134} In regard to the fourth and final Withrow factor, the court in Drees found

that the spending of the ftmds collected through the township's assessment was based csr,

the "whims of government," as opposed to the assessment in. Witlaroav, which was "tied to

events." Id. at T 24.

$1135} Considering this case in light of Withrow and Drees, I would find that the

charge here is more like the assessment in Withrow, that the Ohio Supreme Court held

was a fee and not a tax.

{f,135} First, the fee is being imposed by the District to advance regulatory

measures. Specifically, the purpose of Title V is to "establish the Regional StortnaFrater

Maziagement Program through which the District and each Member Community served

by the Regional Storniwater Management Prograrn: shall work in a cooperative manner to

address stormwater management problems." Title Vat Section 5.0303.
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{1137} A regional sewer district is an

independent political subdivision created under R. C. Chapter 6119, and * *
* everything related to it is govecned by R. C. Chapter 6119. This includes
its formation and operation. The cities, counties, townships and the courts
are bound by the provisions of R. C. Chapter 6119, and both the fonrzation
of the district and its operation must be conducted within the confines of R.
C. [Cjhapter 6119.

Kascinich v. Cleveland Reglonal Sewer Dist., 64 Ohio App.2d 6, 15-16, 410 N,E.2d 795

(8th Dist. 1979).

(1138} Tlaus, Title V is regulatory in nature because it is "designed to address

stormwater problems," aligned with the purpose of providing for the "collection,

treatment, and disposal of waste water" under R.C. 6119.01(B).

{11391 The second Withrow factor suggesting that the charge is truly a fee rather

than a tax is present here. That is, the funds generated from the fees will be maintained

in a separate account "dedicated to the implementation and administration of the Regional

Storznvrater Program * ** 43 Title V at Section 5.0701.

{T1401 Third, the charge irnposed by the District is in return for the specific

service of managing storrnwater runoff, which suggests that it is a fee rather than a tax.

And fourth, the final 1^•'it/irow factor suggests that the District's charge is a fee rather than

a tax. Specifically, the charge is based on the increased demand for stornxwater services,

and the fee that each property owner is required to pay under Title V is in return for the

specific service of managing the storrnwater runoft;

(T141) In light of the above, I would hold that the charge imposed by the District

is not a tax, but rather, a perniissible "other charge" under R.C. 6119.09.
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III. Title V and Constitutional Provisions

(11421 Because the majority sustains the appeIlaaits' first, second, and third

assag-nments of error, it does not address the constitutional challenges raised by

appellants. Because I disagree with the majority, I would review their constitutional

challenges and find them to be without merit for the reasons briefly discussed below.

A. Equai l'rotection.

{1143$ The appellants contend that Title V violates the Equal Protection Clauses

of the United States and Ohio Constitutions because it treats similarly-situated persons

differently in that it: (1) is imposed only on property owners within the District's sanitary

service area, as opposed to all property owners within the District's county-wide

authority; (2) treats residential and non-residential property owners differently without a

rational basis for doing so; (3) discriminates against small lot owners; (4) ignores the

impact of stormwater runoff from non-impervious surfaces; (5) exempts certain properties

without a rational basis; (S) offers credits without a rational basis; and (7) discriminates

against some property owners who, for "remedial work benefitting the general public azld

others who do not pay," wili'oe forced to "pay to fix runoff problems others ereate."

{1144) "[A] statute that does not implicate afundaxraental right or a suspect

classification does not violate equal-protection principles if it is rationally related to a

legitimate government inierest." State v, Williams, 126 Ohio St.3d 65, 2010-

Ohio-2453, 930 N.E.2d 770, 139, citing Eppley v. Tri-Vealle.y Loc. School Dist. Bd of

Edtz., 122 Ohio St.3d 56, 2009-Ohio-197I1, 908 N.E.2d 401, 1 15. Here, neither a
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ftznr3amental right nor a suspect classification are implicated; therefore, review of Title V

should determine whether it is rationally related to a legitimate government interest.

{1145} "Ohio courts grant substantial deference to the legislature when ctstlductizig

an equal-protection rational-basis review." Williams, salpr°a at 140, citing State v.

Williams, 88 Ohio St.3d 513, 531, 2000-C3hio-42$, 728 N.E.2d 342.

A lication onl to Pro e Owners in District's SarsitM Service A.rea

[ ,̂ y45} The appellants first contend that the Program violates equal protection

safeguards because, although the "origiDal Charter gave the Sewer District authority

throughout Cuyahoga County," the current Program "applies only to properties within the

District's Service Area."

{1147} Specifically, the appellants contend that "multiple arbitrary classifications

among Sewer District properties" will be creatcd because Cuyahoga County property

owners in the non-member communities and excluded portions of member cornrnunities

will not be required to pay the fee, while some property owners in member communities

will be required to pay the fee, despite all the property owners being located in the same

watersheds in the same county.

{11481 The District's authority is limited to its member communities, who

voluntarily joined the District in whole or part. Thus, I would find the appellants'

argument is without rriers.t.
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Residential vs. Non-R.esidential Provertv Owners

{f149} The appellants contend that the Distriet's forrnulas for ebarging residential

and non-residential properties "reveals their arbitraM discriminatory effects." The trial

court agreed, and ordered an ad'usttnent. That adjustment is the part of the District's

cross-appeal and will be addressed in my discussion there.

Small Lot Owners

{¶1501 '1'h.e appellants also contend that the District's fee schedule discriminates

agaiiist small lot owners. They rely on the testimony of Michael Clar, their expert

witness, who testified that the fee for small lot owners is inequitable because larger lots

will produce proportionately more runoff-water than is accounted for in the District's

formulary. The District presented the testimony of Hector Cyre, Andrew Reese, and

Francis Greenland, however, that I would fmd demonstrated a rational basis for the

difference.

{1151} For example, Reese, a hydrologist wbo has worked primarily in the area of

municipal stormwater engineering, testified that, in addition to being the most common

way for a district to calculate the fee, the District considered the particular situation of the

member communities and used the system it found most "equitable" and "accurate."

Reese testified that otlZer options were considered along with the impervious surface

method, but based on the District's particular sittiation, the District concluded that the

impervious surface measurement method would most fairly distribute the costs.

Exern tions
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{11521 Further, based on testimony of some of the District's witnesses, I would

rind a rational basis existed for the exemptions, which are for the following properties:

public road rights-of-way; airport runways and taxiways; railroad rights-of-way; parcels

with less than 400 square feet of im.pervious surface; and "[p]arcels whose use has been

designated as a Non-Self SUpparting 'Municipal Functions owned by Member

Communities,"

t1353$ Greenland, the director of watershed progra-ms for the f3istrict, testified

that public roads are exempt from the Program because they f-mction as part of the storm

drainage system, and are highly engineered and designed to deal with drainage issues and

the proper conveyance of storrnwater. Greenland also testified that public roadways,

unlike private ones, are routinely maintained by local governments through allocation of

public fiznds, thus, the reason for their exemption.

[$154} Further Cyre, focaz►dcr and owner of Water Resource Associates, testified

about the tendency to exempt public roads. According to Cyre, public roads are often

exempt because the municipality has been the "primary installer of the stormwater

infrastructure," and has "borne a large proportion of thv capital cost of putting stortn

sewers and inlets and catch basins in," Moreover, the street surface itself is sometimes a

component of the stormwater system.

[$155) Cyre also testified about the exemption for airport r^anways and taxiwa.ys.

According to Cyre, "airports are among the most controlled sites around," meaning that

they have runway areas, ramps, tarrna.es, fueling stations, and de-icing pads, all of wliich
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"get storniwater off of the surfaces and into a control facility" such as a detention facility

or wetland.

{TI56} Greenland testified about the exemption for railroad rig.Itts-of way as

follows: "[r]ailroad rights-of-way essentially are large linear ribbons, with highly

engineered bailasts. Any railroad is designed to really mimic an iznpervinus surfa.ce. It

gets the water up and out really, in their linear, ribbon-like nature."

(T157} Greenland further testified about the exemption for "non-self-supporting

municipal fur}ctlons."`$ Greenland explained that the exemption was based on the

exerraption in the court order establishing the 13astrict.ib Further, the exemption was a

cost-cutting measure for the municipalities.

{$1581 In regard to the exemption for parcels with less than 400 square feet of

impervious surface, Greenland testified that the District chose that cut-off because many

of those properties did not even show on the aerial photographs, which is how the

impervious surface measurements are taken.

""Non-self-supporting rn}an,iczpal funatians" are defined as "[mlunicipal functions oz :Member
Communities that are exempt from sewage charges as provided for in the judicial orders establisl-dng
the District. Ms exemption applies to municipal bui2dings which can be shown to house functions
that are not proprietary in nature, including city halls, poiice and fire departments, service garages,
and recreationat facilities such as parks, playgrounds, indoor recreational facilities, swimsning pools,
and ice rznks." Title V, Section 5.0214,

`6 The original court order establishing the District provided: "All non-self supporting

municipal functions of the City of Cleveland shall continue to receive sewage service free of charge

and the Board of Trustees shall afford the same treatment to similar non-self supporting municipal
functions of the suburban municipalities as soon as possible after it commences operation of the
SysteiTl."

NEORSC? Appx. 000072



Stormwater Runoff from Non-lrrrperviaus ^uri'aces

{5159} According to the appellants, the District's program is also unconstitutional

because it ";pares the significant stor.rnNvater nanoff impact from non-impervious

surfaces.'° The District presented testimony demonstrating why impervious surfaces are

used. Through that testimony, it was explained that because the regional system consists

mostly of natural watercourses, it was more fair and equitable to use impervious surfaces

to calculate the fee. Prior to arriving at that determinatiorz, other funding mechanisms

were evaluated. But it was determined that basing the fee solely on impervious surfaces

would be the most equitable way to apportion the costs of the Program. I would hold

that the District's determination was constitutionally sound and proper under both R.C.

Chapter 6119 and: the District's Charter.

5torrnwater Education Credit

{TI60) The appellants contend that the stcrtnwater education credit "lacks all trace

of a connection to either the school's runoff impacts or to the Sewer District's purported *

* * goals." I disagree. The credit was designed to educate youth about utilizing

stormwater management practices, such as the use of rain barrels or rain gardens. With

education about these practices, the District hopes that future demand on the stcrrnwater

system will be reduced, which is in line with the District's goals.

NEORSD Appx. 000073



B. Substantive Due Pracess

{1161} As witlx the equal protection review, the appellants' claims of substantive

due process violations is under a rational basis standard becatrse neither a fundamental

right nor suspect classification is implicated. Akron v. Rasdan, 105 Ohio App.3d

I64,172a173, 663 N.E.2d 947 (9th Dist.I99S).

{T:I62} The crux of the appellants' claim of due process violation is that the fees

are not equitable and the "impervious surface calculation method" is arbitrary and

unrcasaisable. I will discuss the extent to which the fees differ between residential and

non-residential property owners in addressing the District's cross-appeal. On all other

grounds, for the reason discussed herein, Iwnuld find the appellants' claim of due

process violation meritless.

C. Hume Itulc Amendment and Utility Power

{T163} .;A.rticle XVIII, Section 3, oi°the Ohio Constitution is commonly referred to

as the Home Rule Amendment, and authorizes municipalities

to exercise all powers of local sclf-governrncnt and to adopt and enforce
within their limits such local police, sanitary and other similar regulations,
as are not in conflict with general laws.

{1164} Article X'VIII, Section 4, of the Ohio Constitution grants municipalities

utility power as follows:

[a]ny municipality may acquire, construct, own, lease atid operate within or
without its corporate limits, any public utility the product or service of
which is or is to be supplied to the municipality or its inhabitants, and may
contract with others for any such product or service.
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(T165) The appellants contend that Title V violates the Home Rule Amendment

and its right to power over their utilities. I disagree.

^^, 156} Of significant importance to my resolution of these issues is the fact that

the District's member communities voluntarily joined the District. See Seven Hills v.

Cdevedarzd, I Ohio App.3d 84, 90, 439 N.E.2d $95 (Sth Dist.1980) (stating that R.C.

Chapter 6119 "must zzccessarily be construed as not corttempia.tin.g iravoluratary

inclusion."). In joining the District, the communities agreed that the District "shall have

regulatory authority over all local sewerage collection facilities and systems in the

District, including botla storm and sanitary sewer systerns>" Title V, ^ 5(na,)(1).

Moreover, under Title V, the District seeks collaboration with its member con;munities.17

From my view, the District does not seek to manage stormwater runoff in a vacuum.

And, in fact, many of the 56 member communities did collaborate with the District in

developing the Program under Title V, and only 11 member communities are appealing.

The remaining 80% of the member communities have voiced no objection to the trial

court's judgments.

17 See, cg., Title V, Section 5.0502, stating that the District's "services, prograrns, and
initiatives shall be supportive of District and iVleinber Cotnmunity goals and objectives * * *"; Section
5.0504, stating that the District "shall establish Watershed Advisory Committees," the rules, policies

and procedures for which "shall be available for Member Community review and comment"; Section

.5.0504(b), stating that the Watershed Advisory Com.rii.ittee "shall " * *[a.]ssist the District in.
determining Regional Stozznwater Management Frogram activities and priorities in each watershed.

The recommendations of Watershed Advisory Committees shall be considered during the preparation

of each Stormwater Master Plan"; Section 5,0506, providing that construction projects "shall involve
Merr}ber Community and Watershed Advisory input"; and Section 5.0508, requiring that member

cor.nmunities provide the district with plans for any stormwater management project and requiring that
the District wfll review the plans and "provide and review comments ***"
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if 167$ By way of example of the District's collaboration with the xn,err,:ber

communities, and their response, in a chart summarizing "Round I Meetings" with city

officials from the member communities, the support was overwhelmi.ngfy in favor of the

District managing stormwater r4uaoff issues, including supportfrorn some of the appealing

communities. Under the comments from a Fdbruary 200$ meeting with officials from

one of the appealing cornrs.-tunities, Bedford Heights, it was noted that the city was

"Csiuppozt.ive, see[s] the need" and from an October 2007 meeting with ofFieial5 from

Brecksviiie, it was noted "[s]upportive. They see District can help them work with their

neighboring communities, and with [the] Tumpii4e Commission."18

{¶168) Moreover, Section 5.0107 of Title V provides: "[n]othing in this Title

shall be construed to infringe upon or supplant aMer.nber Community's, or other local

governrrent's, power axid responsibility, however derived, to plan, finance, construct,

maintain, operate, and regulate the Local Starmvvater System within their jurisdiction."

$T169; In light of the above, I would overrule the fotuth assigrunent oferror.

IV. The District's Cross-Appeal

{11170} I agree witb the majority that an appeal from a judgment with which the

appellant has voluntarily complied generally renders the appeal moot. Satrtkin v. Collision

'sTo be fair, the same chart noted that some of the appealing communities were opposed.
For example, under tlte con ments from ajanuary 2008 meeting with Lyndhurst officials, it was
noted: "We don't need this. No flooding problems except golf course, and we don't really care
about them. You're 5 years too late." From a January 2003 meeting with Strongsville officials, it
was noted, "[wje'll be glad to help out in your `study' but don't even t:nink about charging a fee. It
will drive commercial owners out of our city. Vde rely on them for taxes, and we're competing
against Medina County."
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Pro, l`izc., 174 Ohio App.3d 56, 65-66, 2€107-Ohio-6046, 880 N.E.2d 947 (9th Dist.), citing

Arn. Book Co. v. Kansas, 193 U.S. 49, 52, 24 S.Ct. 394, 48 L.Ed. 613 (1904). But I do

not share the majority's concem about the trial court "overstepping'> its boundaries to

"draft legislative measures.94

{1171} As noted by the majority, the required process for implementing such a

program as the one at issue here was for the District to file a petition with the common

pleas court for amendment or modification of-the plan of operation that originally created

the Distrzct. See R.C. 61.19.051. The District followed the process by filing this action.

The trial court could accept the District's 1'rograirt so long as the amendment or

modification is in keeping with the purposes of R.C. 6119.01. Id.

(1172} I believe, subject to the standard below, that after hearing and reviewing

the voluminous testimony and exhibits presented during the bench trial, the trial court was

within its authority to make amendments or modifications to the District's Program that

were in line with the purposes of R.C. Chapter 6119.19

111731 I would review the trial court's modifications, therefore, like I would

review any trial court judgment in a civil case; that is, to determine whether it is against

the manifest weight of the evidence. KeyBank Natl. Assn. v. Mazer Carp., 188 Ohio

App.3d 278, 2010-Ohio-1508, 935 N.E.2d 428, ^ 36 (2d Dist.). In the civil ccritext, a

judgment will not be reversed by a reviewing court as being against the manifest weight

'9See C1evelarul v. .rV.E, Ohio Regronal S"ewer.131st:, 8th Dist. Cuyahoga No. 55709, 1989
Ohio App. LEXIS 3589 at * 10-*11 (Sept. 14, 1989), seenlin.g to imply that a trial court does have
authority under R.C. 6119.051 to make amendments or modifications of a sewer district's plan.
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of the evidence if there is some competent, credible evidence going to all the essential

elements of the casc. CE. Morris Co. v. Foley Constr. Co., 54 Ohio St.2d 279, 376

N.E.2d 57$ (1978), syllabus.

Dis arate Treatrnent of Residential and hlon-lZesidential Prrr e d f3wners

{, 174} In its first assignment of error, the District contends that the trial court

erred in finding that there was no rational basis for distinguishing between residential

property owners and non-residential property owners. I disagree.

{1175} The District calculated the stormwater fee for each property using an

"equivalent residential unit." Each unit represents 3,000 square feet of irnpervioaas

surface. Under the District's initial plan, non-residential progettj ovniers were to be

charged in multiples of the "equivalent residential unit," while residential property

owners' "equivalent residential units" were established in three tiers.

{$176) The District describes the fee as being based on "all impervious surfaces

within the District's service area * *" (Title V, Section 5.0223) "based on the

incremental increase in the demand on the Regional Stotmwater System caused by

development on parcels of land." (District's Answer Brief, p. 11).

(1177} 1 agree with the trial court that there was no rational basis for charging

nonresidential property owners based on the exact amount of impervious surfaces on their

property, while fluctuating the charge for residential property owraers, The "incremental

increase in demartd" is not affected by whether the property owner uses the property for
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residential or commercial purposes and, thus, there was no rational basis for treating the

two groups differently.

(T178) In light of the above, I would over.t7.ile the first assignment of error,

Stormwater Education Credit

{¶-179} Under Title V, schools within the District that provide "appi•oved

stormwa.ter pollution prevent curricula to their students that meet and maintain at least the

minimum requirements of the Stormwater Fee Credit Policy Manual may receive a

Stormwater Fee Credit (Italics added; underscore sic.) Icl. at Section 5.0804(c).

{1180} ^`'r^e trial court found that the credit was a "rational way to advance a

legitimate govemmental interest,°" but required the District to provide the curriculum.

The District contends in its second assignment of error that the trial court had no legal

basis for such an order. ln light of the fact that the credit may only be earned by

providing approved curricula that are compliant with the District's policy manual, I would

find that the court's order was legally sound.

ffl$1} Iwoiild overrn.te the District's second assignment of error.

Accrediting Costs for ir,icensed Engineers

^11821 For its third assignment of error, the District contends that the trial court

had no legal basis for requiring it to come up with a formula for accrediting the costs of

licensed engineers for completing any applications for credit. According to the District,

"reimbursing engineering costs was not factored into the District's plan for the Program

and projected revenue requirements."
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{1183} I would find the trial court acted legally in requiring the accreditation, and

limited it so that it would not be a financial burden to the District and thus

counterproductive to its Program. Specifically, the trial court ordered that an engineer's

credit cannot exceed 10 percent of the stormwater fee and the credit will only be available

to nonresidential property owners, including school districts.

Increase in the Community Cost Share

IT1341 Under the "Corru7.iunity Cost-Share Program" in Title V, the District "shall

forzn afinanciai account * * * that shall be for the aggregation and dissemination of funds

derived from revenues collected from the Storrn.water Fee and whose purpose is to

provide funding to assist in Member-Community-requested and District-approved

projects." Title V, Section 5.0901. The title initially required that at least 7.5 percent

of the "total annual revenue collected in each Member Community sball be allocated to

that Member Corramimity ***„ Id. at ScctZon. 5.0903(a),

{¶185$ In its February 2€312 opinion, the trial court found that because "as much of

78 percent of the watershed may be outside of District control," the minimum 7.5 percent

cost share was "unfair to member communities because many flooding problems are i-n

areas that drain far less than 300 acres,a° and the communities are in need of additional

funds to deal with these local stormwater issues." The trial court ordered that

`°"Regional Storrnwater Syst,cm" is defined under Title V, in part, to include "watercourses,
stormwater conveyance structures, and stot-mwater control measures receiving drainage from dlree
hundred (300) acres of land or more." _Id at Section5.921 8.
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[e]ither the meaning of `regional' must be arrived at by means of a
consensus of the District and its member communities or cost share must
reflect an amount no less than 25 percent to member communities for local
sto:rnnvva.ter projects.

11186} 1would find that the trial court's increase was legally sound. Sufficient

evidence was presented demonstrating that the District's original 7.5 percent cost share

was inadequate to address the problems that the District hopes to srstve.

V. Oonclusion.

{11$7) 1 believe Title V was authorized under both the District's Charter and Ohio

Law. As such, I respectfully dissent from the majority's decision to the contrary.

Further, I also believe the trial court acted legally in making modifications to the Title.

As such, I respectfully dissent from the majority's °`concerns" in that regard.

{^1$8} i concur with the majority's judgment affirming the denial of appellants'

motion to dismiss based on failure to joiu all property owners. I also concur with the

majority's judgment a^'^'zrm.in^ the trial court's jurisdiction to make post-trial

amendments.

{$1$9} In light of the above, I would overrule all the assiggnm.ents of errors

presented in bodi the appellants' appeal and the appelXees' cross-appeal and affirm the

trial court's judgments in toto.
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IN TI4-B COURT OF CQsVIMQ.iq PLEAS
CUYAHQCiA COLNTY, OIHfl

NORTHEAST 01-IIt3 REGIONAL SEWER
DISTRICT

Plaintiff

Vs.

BATH TOWNSHIP, ET AL

Defendants

CAS;~; NC3. CV 10 714945

JUDGE THOMAS S. POKORNY

JUDC'iM.ENT EZ~tTItY
(MOTION TO DlSlvI1SS)

This cause came on for hearing this ^da.y ofNovembez°, 20I0 upon a IV,iotian to
Disiuiss by Certain Opposition Defendants filed on 3urte 25,201 0.

The Court has reviewed the Motion and Opposition which was filed on August 5, 201 0.

In tlle first instance the Defendants argue that the Complaint should be dismissed for lack
of subject matter jurisdiction, Civil Rule 12 (b) 1. The Defendants arpo that the failure of the
Plaintiff to join interested asad necessary parties, (districi property owiers), rettders ilie Court
witliout subject matter jurisdiction. The I'iaant.rf£maintains tljar sucti afirtding would require it
:o serve hundreds of thousands of individuals with process. Plaintiff fxther argues that all
district property owners are cuzxently represcn#ed by elected public officials who are named as
Defendants, herein.

In the same realm, Dafenclart.s have additiana.liy argued the Complaint slaould be
dismissed for fa.ilezn: to join gavetnmentat entities, (to wit: Cu}}ahol-ya County, County Engineer),
wvlrm they claim bave a legal interest in the outcome of the litigation.

The Plaintiff counters that zzextlzer e.otity has petitioned the Court to intervelae.

In ttreir second argument for dismissal Defendants inaintaiia that the inclusion of tlhe
Petition for Amendment (ORC 6119.05 i) is peocesiura.ity improper, prenlatuze, imperxnissibie,
and will lead to confusion.. 'They inaintain it should therefore be dismissed at tbzs time. Flaintifi-
argues that Defendants have failed to cite any legal authority to support their position. pu.rtiaer,
i'laintis'i;: offered a stipulation that the Defendants are not required to filo an.:Answer to the
Petition for Amendment.



46

Firnatly, T3e.€endards argue that the Pl:zi.ntiff's Petition cannot be combined vv%th the
Compiaint because they each must be heard by different Yribun:uls. The Plaio.tiff asserts that the
Court has previously reservedjudganent on ttxzs issue until disposition oi'fhe Complaint for
Declaratory Judgment.

The Courtxnalt.es the following findings with regard to the Motion to Dismiss:

3. The Member CoFnrnonit€es are properly named as Defendants in the witlain
Camplaint for Declaratory Judgment and ttiere is no necessity to name iudividual
r roperty ow.ners as parfies.

2. The Court has previously aowed the intervention of partiies who have claimed a
legal interest ir, the outcome oftWs litigation.

3. All property owners within the district are properly represented by Member
Conmiunities' elected offcciats.

4. The Petiticsn for Ara,tenciment is neither a proper pleading nor complaint. The fLlzng of
the Petition is governed by ORC 6119.45 t. The Cotrrt wi11 only consider issues
relating to the Petation in the event the CompWn.t for Declaratory 3udb-ment decision
xequires such consideza.tiorL

Based ort the foregoing findings, the Motion to Dismiss is overruled,

ff IS SO ORDERED.

^.^
JU7^CrE T^I£3 AS J. PC^t^f^2t^^I^

RECE1IlED FOR ^ILING
1-0 2019

g116ASt, GLGlUL

;.^
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STATE OF OHIO

C^.'AH£^^A COUNTY

^

}

Northeast Ohio Regional Sewer District,

a'tais:ti ff,

vs.

Bath Township, Oh.io, ct al.,

Defendants.

Thomas J. Pokorny, <7udgee

1?a occdaeral Hnstnry:

IN Tl^ COURT OF COMMON PLEAS

CASE NO.OV-1d3-71A345

JOURNAL ENTRY AND OPINION

This matter came for hearing on March 15, 2411 a regarding the NIotivn for Partial
Summary Judgment of Plaintiff, Nortlteast Ohitt Itegional Sewer District, (the District)
f1ed January 31,2011. On February 22,2011, Certain Defendants filed a Consolidated
lvlotiora for Surramary Jtrdgmcn,t. Intervening-Defendants filed a Cross-i'viotian mr
Summary ,iudgment and an Opposition to P2aintiff s Motion for Summary Judgment on
February 17, 2011. The Iratervennr-Defendant, Cleveland.I+tiwzicipal School Distr=ct,
filed a Motion for Summary Judgment and Opposition on r-elsruaiy 17, 2011. The City
of RicYanaond Heiglits filed a separate Cross-Motion for Summary 3udgniertt on February
22, 2011. The Summit County Defendants filed a Cross-Motion for Su:nmary Judgrnent
on February 22,2011. The Diocese of Oievekatad filed an Opposition to 1'lainti:fl"s
Motion for Suzairaaary ,Iudgment on February 22, 2011.

The .Disttict brougtat t.his claizxt, a declaratory judgment action, to determine its authority
to implement a Regional Stormwater Management Program (Title'4), pursuant to Ohio
Revised Code Chapter 6119 - Regional IVater and Sevrer Distxbcts. In the event the
Court finds that the District does ixot bave the authority to implement Title V, the District
requests that the Court perazait an asriendaraent to the District's Petition and Initial Plan for
Operation. See R.O. ya' l I9.D51.
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The Dzstrict has named various member communities as party Defendants, and the Court
has included otherprivate entities to participate in the litigation through Periraissive
Joinder.

There is agreement among some of the parties that the issue of wliether the District is
empowered by Chapter 6119 and previous Court orders to implement Title V is
appropriate for sumrr}ary judgment (excepting the SuracnitCounty f}ei~endants).

The standard of proof gaverriirag a Motion for Summary Judgment is set forth in Ohio
Rules of Civil Procedure 56(C), which pra7vicies in pertinezgt part:

Surnnaary Judgment shall be rendered forthwith if the, pleadings,
depositions, answers to interrogatories, writted] admissions,

affidavits, transcripts of evidence and written stipulations of
fact...5how that there is no genuine issue as to any material fact
and that the moving party is entitled to a Jtrdgtnent as a niatter of
law. A Starnrnary Judgment shall not be rendered unless it appears
from the evidence ... that reasonable minds can come to ksut one
conclusion and that conclusion is adverse to the party against
whor.o the Motion for Summary Judgment is made, that party being
entitled to have the evide;ice... construed most strongly in the
party's favor.

Civ. R. Rule 56 (C).

The COurt fincis that the uaatters addressed in the Motions and Cross--Motions for partiai
Summary Judgment, herein, deal with interpretation and application of Chapter 6119 and
previous orders of this Court, and that the issues presented by the parties relative to the
District's authority are appropriate for disposition by susnmary judgmerat. The Cow-t has
applied the above, criteria of Civ. R. Rule 56 (C) in rendering the following ciecisions.

The I3istriet's €'osi tian s

The District was created pursuant to R.C. § 6119.02. As such, the District possesses only
those powers that can, be frar.ed to specific and express regulations under Ohio law. The
District's stated purpose is to "implement a prograsn to provide a total wastewater control
system for the collection, treatment and disposal of wastewater within arid without the
District."

The l3istrict's propos.ed 'ritle V, Regional Stormwater Mana.genienk Program, is airneci at
addressing "intercornniunity flooding, erosion and stormwatc:r-related water quality
issues." The District claims it is autiiorized to implement the Titte V througli its stated
purpose arguing that the term "wastewater" includes "storzn.tivater." Plaintiff furtlter
asserts that a previous Court order of 1975 (See Court Order; August 28, 1975a Exh, A.
Vol. 292, pg. 106; 3. PtanWng) directed the District to "develop a detailed integrated
capital i$7provement plan for regional marzageanent of wastewater collection and storm

NEORSD Appx. 000085



drainage..." Thus it is clear, tire Plaintiff asserts, that stormwater drainage issues were
contemplated even so far back as 1975.

Plaintiffcontcnds it will not im.plement a stortnwatcr project in any community without
the member's peranissgon. Nor does the District wish to interferc with the operation of
local stnrnawater programs, but asserts that it wi9l only require notice of ongoing projects.
The District says'it has expended millions of dollars over two decades studying
intercommunity storrnwater problems. The District's Title'V', Sec. 5.01 07, provides that
nothing therein "shall be construed to infringe upon or suppiant a member community's,
or other local governnnent's power and responsibility, however derived, to plan, finance,
construct, maintain, operate and regulate the local storrnwater system within their
jurisdiction."

Dafeazdasata' 1'nsitaon:

As a creature ofstetute, the I3istrict's authority is limited to those powers expressly
granted to it by Chapter 6119 and subsequent judicial orders. "i'he Defendants argue that
Chapter 6119 does not authorize the District to implement a separate utility or program to
control flooding, erosion and watershed rnaiaagemcnt. Oefcasdants argue that previous
Court orders require a local community's consent before the Uistriet could assume
ownership nr.nlanagenientoflocal sewerage coileetiora facilities. Hence, the Defendants
assert, without their consent, the District is without authority to implement its stormwater
prog-ram.

These Defendants further argue that'i'itle V viatates the Ohio Constitution, Art. XVIII
§3, Powers of Local Selt-Governxrient, the so-called Home Rule Amendment, giving
municipalities the authority °to exercise all pcawers of local self-gaverxament and to adopt
and enforce within their limits such local police, sanitary and other similar regulations..."
The Defendants, likewise, argue that Title V substantially interferes with each
municipality's operativn of its utilities. Finally, the Defendants urge the Cow to deny
I'laintift's N.lotior► for Partial Summary Jtadgment because the issue ofatztharity is
inextricably intertvaint;d with the imposition oE'a fee to ftand the program.

Defendant, +City of Richmond Heights, says Title V irr,poses mantlatory abligations on
the city with the threat of fines, n.r_d Defendant cites four provisions of Title V it says are
beyond the auttlority of the .i7istrict,

The Sumrnit Couaity Defendants have raised arguments regarding membership issues of
six communities who have paid fees to the District through Summit County, wiaich is not
a par#y to this litigation.

In addition to arguing for the dismissal of these parties, the Summit County De£endants
maintain the fee issue of Title V is impossible to separate ftm the issues relating to
authority under Chapter 6119 and thc previous orders of this Court. On those grounds
they urge the Court to overrule the Piair►tiff s Motion for Partial Summary Judgment,
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Finally, the Summit County Defendants argnte that the 1976 Agreetnezst between eleven
Surnrnit County entities to enter the Distriet was done tq handle wastewater and not
stormwater. The Summit Cotmty Defendants claim they already operate a separate
system for storz»water management, and thus, involvement by the District is unnecessary
and duplicative.

Daseszssiaas"

Does Chapter 6119 grant the District the authority to implement Title V "to address
intercommunity tloodirag, erosion and stormwater- related water quality issues?" The
District's stated purpose is to irnplem.erst a program to provide a total wastewater control
system for the collection, treatment and disposal of wastewater within and without the
distriet.

"Vlastewater" is defined as "any stormwater and any rvWLer containing sewage or
industrial waste or other pollutants or contaminants derived from the prior use of the
water." R.C. §taI 19.01 i(ic). Wastewater is defined as a combination of stormwater and
sewage, waste, pollutants or contaminates, the result oi`prior use. Defendants contend
that strsrmwater, which has not been conibined with these contaminants, cannot properly
be the subject matter of tlxe District's program, But one cannot separate stormwater and
wastewater treatment and disposal so easily ztnder the systems in existenco within the
District. In fact, historically rnany of the sewer programs were originally constratcteti as
"combined systems."

Tlae Court is not inclined tn find the legislature's purpose while ernacting Chapter 6119
was to establish separate nolitical subdivisions (bureaucracies) to address wastewater '
issues and separate political subdivisions to address stornawater issues that dvould result
in duplicative and redundant government services. The issues reiating to stormwater
drainage and sewage treatments are inter-related and require a coordinated approach.

In this Court's previous order in 1975, the District was obligated to develop a detailed,
integrated capital improvement plan for regional management of wastewater collection
and storm drainage designed to ir3entify a capital improvement program for the solution
of all inter-community drainage problems (both storm and sanitary) in the L3istrict. 4'Uhile
this order may not be agran,t ofautharity to the District, it is a mandate from the Court to
begin the development of a plan to study stormwater issues. To a great extent the
integrated capital aaatpravement plan is the proposed'Iitle V.

For the foregoing reasons, the Court finds that Chapter 6119 authorizes the Disirict to
address intcrcon:emunity flooding, erosion and storrnwater-related water qua$ity issue,s,
't'Iae f'lairatiWs Motion for Partial Summary Judgment (to the extent articulated in 2his
opinion) is C'.rrarited. The Court finds as a matter of law that the term "wastewater"
includes stormwater, and as such, authorizes the District to generally imp¢ement a
program to deal with regional storrnwater management. This is not to say that all
provisions of the Plaintffi's 'i'itie V are authorized by stattFte or prior Court order.

4
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Consent of Member Communities:

Does the creation of a regional stormwttter system require the furtizer consent of
communities who are already trFertzbers?

The Defendants argue additional consent is required because of a previous Court order
requeriszg rnunic.ipaI consent before the District could exercise management over local
stormwater systerns. I'iae 1:3eFendants allege that in Title V, the District has simply
declared that parts of local system:s are now part of the District's newly conceived
"Regional Stormwater System" to circumvent the consent requirement in violation of
member commernities' due process rigdrts,

T'he District says it has no intention to tak-a ownership or responsibility of local sewerage
collection fa.cilities. I'fie District says it will only do so if provided for in a written
agreement between the District and a member corrnrcunity. The District farther maintains
ttiat the criginal orders of this Court still require the District to obtain consent prior to
managing any facility or system owazed andlor operated by a local community or any
other propeity ow.ner.

The Court finds that the portions of Title V relating to the definition of "Regional
Stormwater System," "Local Stozrnwatcr System," "Stormwater Mttnagerxietat" and other
related sections do not, on their face, violate previously issued Court orders, becausc they
must be read in conjunction with the so-calted NIclVtonagle Order, setting fcsrtlr the
written agreement and consent requirements. Further consent of member communities is
not required; however, Title ^.d does not in any manner expand or amend the requirements
of the previous Court order dated August 28, 1975.

The Court fu.-ther finds that the objections raised to Title V relative to violations of the
Ohio Constitution .Art. XVIiI, Sec. 3 and 4, are not compelling. The Court finds that
while Title V may iznpact member cointnartities' opermtaons of local stormwater
management programs, it does not unlawfully interfere with a marai.cipality`s home rule
power or rights to the operation of a public utility.

Portions of'i'itie V are without rxrsress Sta$rztarrv Ant3raritv•

The Court does find, however, the Certain Defendants' objectiorts with regard to
pertinent sections of Title V are sustainable on the basis of 2ack of express statiutory
authority.

Title V, Section 5.0508, requires notice to the District of:l n,y project within the District's
servpce arca. It does not speak to enforcement and is not otherwise unreasonable or
objectionable.

Title V, Section 5.0602, provides for the elimination of inappropriate connections and
empowers the District to taiEe corrective srcdon.s, tiien cliarge back costs of such
correciivE action. This section exceeds the authority afforded the District under previous
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Court order (consent). Likewise, Title V, Section 5,1005, wlrach empowers the Executive
Director to impose discretionary fines, is beyond the authority of the statute. 'I'he
District's recourse in the event ofrron•com.pIiance by a member cornsneunity is limited to
legal remedies.

Sitnitarly, Tit1e V, Section 5.1006, is beyond the District's authority, not having provided
a proper hearing or notice process prior to taking unilateral action to remove a violration.

The Certain Defendants/City afRichrrsond Heights Cgoss-Iuiotion for Partial Sumtnary
Judgment is, therefore, Granted with resnect to Sectaons 5,0602, 5.1005 and 5.3006 of
Title V, and are stricken. Certain DefendantslCity of Richmond Heights Cross-Motion
for Partial Summary Judgments are Granted as pertains to these sections.

St;nanait Cnaanty Defendants:

The Summit County Defendants' assertion that this Court lacks jurisdiction has been
previously addressed by the Cosflrt in it's rtiIing on 5ummit County Defendants' Motion
to Dismiss. On that basis, the Summit County Defendants' Iv$otion for Summary
Judgment as to jurisdiction is ®verruted.

The Court further finds that the issues relating to a proposed fee are not inextricably
linked to the subject matter of the parties' Motions for Summary Tudgment. The Court
will proceed with this litigation in the rnanner stipulated to by the remaining parties who
have agreed to proceed in this fash,iora.

The Court finds that the communities of Sagamord Hil1s 'i:'ovvnship, Macedonia, Village
of Richfield and Northfield. Village have territory within the District service area and arn
"Members" through agreements they entered into with Plaisztiff.tlnlike their neighbors
witlain the Surnmit County area, tfrG "Members" are subject tci the Code of Regulations of
the District. The Summit County Defendants' Motion for Summary 7udgment is,
therefore, Overruled in Part as it pertains to these Defendants.

However, regarding the remaining coanmtsnities of Bath, Ttswnship, Boston :Heights,
Hudson, Northfield Center Township, Richfield Township, Twins'ourg and 'i'•wtinsburt;
Tow-nship, these communities have never entered °anto°written agreements with the
District. TPielr have contracted with Summit County for NEQftS13 services, but they, as a
matter of law, cu°c not "Member Communities" aiid cannot, therefore, be subjected to the
District's authority, without a written agreement evidencing their consent. Defendants'
Summary Judgment Motion is Granted as to these seven, Suea7tnit Countv Defendants.

IT IS SO

J. DATE

E#^^D FOR FILING
^fAY 1 20 t1

t E T Cia
^sY / G
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IN THE COURT OF COMMON PLEAS
CIJY.AHOU.A. COUNTY, OHIO

NORTHEAST OHIO REOIOiNAL
SEVdL-R DISTRICT,

Plaintiff,

vs.

BA.T.H TOWNSHIP, OIIIO, et al.,

De:t'enciarats.

^

)
^
)
)
)
^
}

}

^
^
^

CASE NO. 7I4945

JUDGE T1fOMAS J. POKORNY

OPINION

IMTRtaDi}OTIOPd

In this declaratory judganent action brought by the Northeast Oi-aio Regicnai

Sewer District ("the District") in which it tias joined all of its member commtsnities, the

Court is to determine whethcr a proposed storrnwater management fee (Title V) is

authorized and otherwise complies vaitki all requiretnents under Ohio law, The Court will

cxmnine authority under R.C, Chapter 6119, prior orders of tliis Court, as well as

constittrtionat issues tae Defendants have raised, in "declaring the rights, status and otlier

legal relatioris°' of the parties. R.C. 2721.02(fi.).

The Court has previously found, in its rulirsg on the Motions for SuraYmary.

ludgrnent of April 12, 2011, that R.C. Chapter 6119 authorizes the District to address

intercora mtanity flooding, erosion and stormwater-related water quality issues. Tiae

Court ifixz-ti,er found as a matter of law that the term =`svastewater," as used under Chapter

NEORSD Appx. 000090



6119, includes stprrrxwater, and as such authorizes the District to implement a progrruxs to

deal with regional stormwater problems.

'1`itie 6119 aand #he Piaaa £nr 9MIa601a

R.C, Chapter 6119 gmver.ns Regional Water and Sewer Districts, R.C. 6119,09

providcs:

"A regional water and sewsr district may clrarge, 'alter and collect rentals
or other charges, incluciing penatties for late payment, for the n.se of
services of any water resource project ... and fix the terms, conditions,
rentals or other charges... for such use or services,"

Plaintiff maintains that this section, [in addition to R.C, 6119.05 (W)], empowers

the DlstrACt to impose its stormwater management fee upon its members, 1t is the

District's position ttiat its StormNvater iManagerraent Pragrasn. ("Si4iP"} daes not "increase

or add to its purposes" rander its charter, nor is there a request thereunder to "amend any

provision of the petition" under R.C. 6119.051, Petitaon for Change. Defendants

maintain that the District's SIM1g increases tze purposes of t12e District and i.liere£oxe

necessitates a proceeding under Petition for Change, R.C. 6119.05 1.

The Defendants argue that neither R.C. Chapter 6119 nor the District's Plan far

Opcratio q {referrert to as the taha:rter} authorize the irnpositian of a separate storrnwater

fee, Under the District's Plan of Qperalion in subsection 5(f), the Charter sets forth that

"ftjhe rates for sewage treatment and disposal shall be deterzxuned by the Board of

Trusiees .,.." The Defendants maintain that "sewage treatment and dispasa!" do not

include "star.mwater." The Defendants therefore conclude, under statutory construction,

"the express inclusion of one thing, means the exclusion of others" and thFit as a result,

the Plan of Operation does not autharaze the District to charge property owners a fee for

the management of stormwater. As previously stated, the Defendants ar,aii,*tain an

2
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amendment of the Plan of Operaliort under R.C. 6119.051 Petition of Change is required

to authorize such a fee,

R..C. 6119.09 empowers regional sewer districts to charge, alter and collect rentals

aor the use or services of any water resource project. Plaintiff argues the definiflon of

"kvater resource pro;ject" under R.C. 6119.0I I(M) includes "water management facility"

which is defined as:

facilities J'for the purpose ot'the development, use and protection of water
resourees including, without timiting the generaiity of the foregoing,
facilities for water supply, facilities for stream flow improvements, dams,
reservoirs, and other impoundments, water transmission lines, Eyater wells
and well fields, pumping stations and Nvorks for underground water
recharge, stream monitoring systems, fat;il,ities for the stabilization of
stream and river banks, and f'acilities fDr the treatznent of streams and
rivers, including, without iirrritingthe generality of the farego':ng, facilities
for the removal of oil, debris, and other solid waste from the waters of the
state and stream and river aeration .fttcilities.

Plaizitifl''s position is tlaat the District's lists of proposed projects to be iazstituted under

Title V comprise "water resource projects" under the statute.

In addition, Plaintiff argues that the District is Eirther authorized to citarge the

starmwater fee under its Plan of Operation, 5(e) - Otlrer Financing of District pro,}ects:

Any projects not financed tlarough the Ohio Water Development
.4.tithorit:y, State of Ohio or Federal Government would be t°anaracwd in
such a manner as may be deemed appropriate by the Board of Trustees.

Section 5,0218 under the Plaintiff's proposed SIMP defnes the Regional

Stormwater Systeraa as "any watercourse, stormwuter conveyance structures and

stormwater control measures receiving drainage frorn 300 acres of land or more," And

under tahe Charter, at Section 5(m) the District is authorized through R.C. Chapter 6119,

"trs plan, finag ice, construct, rnaintain :. . local sewerage collection facilities ...within

the Distriet," 13iat under the District's Plan for Gperations Section 5(rn) the District is

3
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prohibited from assuming ownership of any local sewerage collection facilities or

assuming responsibility or incurring any liability for the planning, financing,

construction, operation, maintenance or repair of any sewerage collection facilities ,..

unless specifically provided for in a written agreement between the District and the

respective local comtnurxity, The Defendants argue that witliout the consent of member

communities the District is powerless to impose the fee< Furthermore, the opposition

argues that since no Regional 5tozxnwatcr System lias ever been defined or consented to,

uone exists. It is the consent requirement argiculated in the District's Charter at Section

5(m) that led the defense to this eonetusion.

The District maintains that Title V is not created to plan, constri.ict, operate,

maintain and repair local sewerage collection facilities owned by member comanunities.

Rather it is created to manage a regional Stormwater System and, tlzerefore, the 4orasent

of local communities is not required. The Plaintiff has further stipulated that no District

project will be undertaken without the respective local community's consent.

The District further responds that the ditches, streams, culverts and rivers of the

watershed comprise the Regional Stoaxnwater System that does exist - but has not yet

been managed as a system.

Plaintiff contends that under R.C. 6119.06(W) and 6119.09 the District is

authorized to charge for the use o£ services of any water resource project or any benefit

conferred by the project, without supervision or regulation by ottier commissions, boards

or agencies. Plaintiff's contention is that property owners will use t#le system, or be

provided a service or benefit under it. Plainti.ff"s evidence on this issue is suznrnarized as

follows: Plaintiffs expert, Hector Cyre testified that the District's planning of the 5MP

4
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was exhaustive, eXceec3ing the norrn in the industry. He arti¢ulated that regional flooding

issues in the area are not getting solved and have been on the rise over a 30 plus year

period.

He stated tlhe use taf impervious surface as a rafe methodology is appropr3ate in

Northeast Ohio because:

t) it does not discriminate among rate payers,.

2) similar properties are treated similarly, and

3) the propar~tionality of who pays "does not need to be perfect<A"

In Mr. Cyre's opinion, the amount of the fee is reasonable and the community will

receive a valuable return on the investment in addressing flood, erosion, pollutioxX and

other stormwater related problems. He stated the service is tile capture and control of

stormwater; "being protected from it." Cyre stated that no regional authority has

complete control of its watershed, save perhaps an island.

Other witnesses called by the District testified that:

i) Property owners "usa" the regiorsal,storratvater system Nviiere stormwater rtins

off impervious surfaces. (Francis Greenland)

2) Areas that drain ir, excess of 300 acres commonly impact several

municipalities; therefore, storm flows will increase with development

requiring a regional approach ta solve wate.r -tlow problems, (£rwin Odeal)

3) The SIvtP will result in the improved transportation of s#arrszwater through the

system, tlius providing service and benefit to property owners residing within

the mecnber communities. (13ector Cyre)

5
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4) The SMP will result in ecological and enviro.nmerttal benefits to the region,

(David Beach)

5) The District sent teams out into the commuzrrty, held rounds of meetings, met

wath mayors individually to discuss stormwater problems and the Stormwater

'Managegrtent Program. (Julius Ciaccia)

6) The District's Board of Tmstees passed Title V unanimously,

7) Irnpeavious surfaces (development) have the greatest irtipact an increased

runoff. (Andrew Reese)

8) The 300-acre drainage area which defines what is regional was based upon

what the experts £cit local communities could handle, the costs associated to

cacit political subdivision and at what point the runoff became a stream. The

304-acre cutoff was discussed publicly and accommodated "disparate voices."

(Andrew Reese)

9) 'lhe first five years of projects hazre been identified and exceed the $38

million to be raised by the fee in year one. See PiaiFZtifFs Ex. 44. (Francis

Greenland)

'L'he Defendants counter that the stormwater fee -zs not a`°renta1 or other charge,"

nor is it imposed for "use or services." Further, the Defendants argue that there is no

identifiable or specific "use or'oenefet" derived.frarra the payment 4fttie fee.

The defense's evidence on this issue is summarized as follows:

1) The proposed stormwater fee is un.f'air 'accause it fails to take into account

land use, i.e. pervious area. The fee stauctttre discriminates against non-

6
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residential property owners because there is no cap as provided for with

residential parcels, (Ph%Ilip DeGraot)

2) Lot size is directly related to runoff volume and must be considered in fairly

determining a storznwater fee, (Phillip DeGroot)

3) The fee formu€a does not take into account lot size, soil composition and .land

use. The result is unfair apportionment of fees. (Phillip DeGroot)

4) The fee structure is inequitable and penalizes owners of small lots. The

District's plan for sttarrnwa.ter management is "end of the pipe" control. It will

result in sediment overcornaitg d°asiriLt projects. Furthennnre the project will

have no cf-fect on 80°fo o:i'the watershed.

Other municipality representative.s testified that stor3nwster issues are being .

handled effectively in their community and that District involvement is unnecessary.

The Cleveland Municipal School System projects a$6S million deficit for next

year due to declining property tax collection rates. Title V, they argue, provides no ciirect

benefit to the sstem in e:rchaztg,e for a cost of $3t?0,C}0t1.t?Q estimated per year, (Nicholas

Jackson)

The Court tias cnrefiatly considered the ovidencc, exhibits and arguments of

counsel relative to the issue o£'statutory authority to impose the stormwater fee.

Initially, the Court finds that the Northeast Ohio Regional Sewer District's

Stormwater Management Program fee is authorized under R.C, 6119.06 (W) and GI 19.i19

bccause the fee is for the use of services of a water resource project or any bcnc:-fit

aonferred thereby.

7
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The Court finds tliat property owners "use" the tsnsnanuged Regional Stormwater

System as ra:in#'a1l- creates rur.oi:#" from each parced, The District provides the scrvice of

effectivo transportation of stormwater decreasing the flooding of homes, businesses and

prevcntang excessive crasion and sedimsnt.ation, The benefits include the improvernaents

listed above, as well as improvements in water quality, habitat for wildlife and reduction

of fuh.ire costs relating to stormwater management. See City of Cleveland v. Northea,st

Ohio Rcgloa7al Seivet• Dist., Bth Dist. No. 55709, 1989 WL 107162 (Sept, 14, 1989)y

Hrrber uDenger, 38 Ohio S0d 162, 527 N,E.2d 802 (1988).

"I°he District's atsthority ttnder'i'a#te 6119 niay also be restrActed by its charter. See

?ctition to Amend 10r30-81. Therefore, the qo.estion becomes, does the District's Plan

for Operation, Section 5(m), limit and restrict the District's stntutory authority to charge a

stormwater fee? The Charter itself is silent as to a specific grant of atztbority to charge a

starrnwater fec but grants authority to finance local sewerage facziities witi3, local

municipality cansent. Moreover, Section 5(c) provides for financing of District projects

"in such a manner as may be deemed appropriate by the Board ofTrustees.°" It appears

the Board's authority here is cornprehensive and exhaustive.

When Sections 5(m) and 5(e) ttrc read togettaer, the clear interit is not to rastrict

the authority of the Board regarding financing. Section 5(m) refers to a limit on the

District's authority to finance local sewerage facilities, requiring a municipality's

conscnt. When read with Scction 5(e) it is not meant to include regional projects becaause

if it did, no regional project could be undertaken without local consent. This is clearly

contrary to the intent of R,C. Chapter 6119. See also I-luba:r° staprtr.

8
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Based upon the foregoing analysis, the Court finds the District is authorized by

Chapter 6119, and not otherwise restricted by its cEaarter, to charge pr+apcrty owners of

member communities a stanzawater fee to finance Title V.

Ta.+ea Argtat€aent

Finally the Defendants arpe that the fce is actually a tax since there is no

corrclatitrn between the service provided and the arnaunt charged (as witlx other utilitics).

Additionally, they argue the charges planneci under the SMP exceed the cost of the

service provided since the Regional Stvrmwa.ter System is not yet in existence. See City

of Cincinnati v. United Sdates, 39 Fed.Ci. 271 (U.S. Ct. Ci. I997). But see City of

Yl'oost'er v Graines, 52 Ohio St. 3d I$0, 556 N.E.2d 1163 (1930),

The Defendants, Catholic Diocese of Clevels.nd and Northeast Ohio A.pArt..^nent

#1:ssaciation, et al., argue that the charges proposed by the District are nothing more than

disguised taxes and not a"rental" or "°other charge" under R.C. 6119.09,

The Plaintiff maintains that a "tax or fee" analysis is unnecessary becalisc the

stormwater fee is independently and speci^tcally authorized by R.C. 6 i 19et19, and, that the

analysis pertains only to the imposition of such a chArge by a mttsiicipality or township

ordinance or resoiution. The Court has examined the relevant case law and finds there is

no precedent for this position.

Taxes are involuntary general burdens imposed for the purpose of supporting the

government for the benefit of all. Fees are valuntary pa.ymants made in exchange for a

specific service or benefit. The Defendants position is that the stormwater charge is

actually a tax because it:

[} confers a benefit on fhc general tsi:bl°so (not a specific benefit),

9
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2) is hlsailcet-bitled,

3) is not dependent upon the level of goods or services provided,

4) is not volun.tary; pxoperty owners have no choicc whether to use the service or

not,

5) is nat imposed as a result ofEPtL mandate, and

6) exceeds the "cost and expense" ao grtVerrunetat of providing the service.

The PDaintiff's position is that the ftrmwator fee is a ctaarge imposed in exchange

for services the Distz°ict will be providing to property owners; it wiil not exceed the cost

of providing the services; and, f'unds will be segregated in a separate account, only

expended for stortnwatcr related projects and not diverted for general District expenses.

The Defense has cited a plethora of cases wherein charges have been found ta be

in reality, taxes. Also worth noting is Zweig v. Metropolitan St. Louis S'eiver ,pastr8et, St.

Louis County Circuit Court, Case No. UBSILwCC#}305I, 2010 WL 7765902, a case

interpreiing the 141issouri Hancock Amendrnent finding that the district's stormwater

"user Gharge" is in reality an uniavvfial tax. The HancockAmendment is a constitutional

amendment prohibitir;g Missouri counties arzd other political subdivisions frorn levying

any new or increased taxes without voter approval.

The Court is hesitant to adopt or find instruGtive the "IC.etlar Factor analysis" of

the Zweig decision because it is mainly interpretive of the Eaaxcock Amendment in

Msssouri. See nellerv. Marion Count,y.Atnbutaancel3istricf (1991) 820 S.W, 2d 30$, 302.

The Court makes the following findings with regard to the proposed i'ee.

10
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1) The fee essentially is invoiuntary in t.hat property owners cannQt: "slxut off' the

"service," although they may limit their use of the stvsenwater runoff'throug.li

stnrmwater credits.

2) The impositiora of the SNT fee will generally benefit the public who reside in

or frequent tlxe service area of the bistflet.

3) The chnrges will not exceed tbe cost of the SMP because there is a backlog of

projects toiafing in excess of $200 million within the District's p ►an, See

i?laintiff's Ex, 44.

4) The funds will be segregated from other rrto:ties of ti3a District and used only

for storrnwater-related projects.

5) The fee would be paid in return for services provided by the District

(stormwater tnaintenance and canstruction projects).

The Cow, based upon the foregoing finds that the elaarges proposed in Title V

are charges authorized by R.C. 6119.09 and not an unlawful imposition of a tax by the

Regional Sewer District.

ConStituttonag Yssnes

The Defendants argue that the proposed stormwater fee impermissibly interferes

with a municipality's right to own and operate a utility under Section 4 Article XVin of

the Ohio Constitution. Absent a local community's consent, the defense argues, the

District is without authority to charge residents for maintenance of its local stornwater

system, including portions that drain 300 or more acres. (The Court has previously found

il
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ia; its April 21, 2011 3oumal Entry that the Stormwater Management Program does not

un4tttivfully interfere with a municipality's home rule power. The Court 4vali consider,

however, the District's decisicn to include watercourses receivlrig drainage of 300 acres

or more in its Regional Stormwater System h6re.)

Y'he District has essentially de.f.tn.ed "regional" as portions of stormwater system

watercourse that drain 300 or more acres. Thc District has attempted to draw the

proverbi8l tocal/.ragional line in the sa.rid. The Plaiaatif'f's witn:esses here opined that the

300 acreage cutoff represents a rcascnable parameter per industry standards and was the

area focused upon by the District's consultants who prepared the Regional

Intercommunity 13rainage Evaluation ("IZ.1DE") Study believing this area represented the

backbone of the Regional Storanwater System. Finally, the p,airatiff's experts have

opined that tivatercourses draining over 300acres typically affect more than one

curnmunity, therefore require a regional approach.

The Defendants believe the proposed 300-acre rule would "ianmistakabiy

cowtitute a material interference with member cornmunities= constittYtional rights to own

and operate their own local utility systems" as a result of either 1) imposing the fee for

projects that drain over 300 acres, or 2) m. anaging any portion of a local stormwater

system that drains over 300 acres, without the local comrrturuty's consent. -But the

Plaintiff has stipuIated it wil.l not ►amdertaite such a regional project without eor.sent o#'th.e

local tneniber,

The Northeast Ohio Regional Sewer District has operated for decades without a

defined line setting forth what is regional and what is local. The essence of the unified

12
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regional district is articulated ha ,i`•̂ 'uber, supra at 164-165 (interpreting ORC Chapter

6117 analogous).

jRlates assessed for the sewer worlrs of a distxict are not dependent upon
the fact that the ratepayer be phy5gcaily attached to the partiGuiar facility
for which the debt servicing is required,

I'h;is approach appears to be imminently sensible. To hold
othcrevisa would result in the Balkanization of f4.r=cial support for
treatment plants by constricting the base upon whiek3 tfie cost of the
facility would be spread. It woWd defeat the purpose of a unified sewer
ds.stra^.st.a.fi

Accordingly wc hold R.C. 6117 authoriaes a board of cqunty
commissioners to allocate the costs of a facility serving aporticn of a
sewer district among all rcsidents of the district.

The Court therefor^: finds that the 300-acre ctat€sff is a rational way for the D°astrict

to advance a Icgitimate govemrnent iaaterest, and that it is not arbitrary [per the 1'laintiff s

experts and RIDE Study], capricious or unreasonable.

Defendarits further articulate that the stormwater fee violates the Equal Protection

Clauses of the U.S. and Ohio Constitutions by improperly treating similarly situated

persons differently as fol3ows:

1. iiy imposing the fee only on member cazn.rnunities even though the

District has countywide aathnrity granted ira its charter.

2. Through the disparate treatment of residentialfcornrnercial property

owners in its fee formula witltout atXy rational basis.

3. By ci#scrizninatiug against sma11 lot owners.

4. By failing to consider other t'actcars in runoff calculation such as sinpe,

land use and soil type.

13
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The Court finds in the first instance that the f)istrict's jurisdiction is limited to

member cornrnur,ities. The fact that the District may have authority countywide and has

not exercised its authority over all corstmunities within Cuyahoga trcaun.ty does not resuat

in a violation of equal protection rights to those member communities who may be

required to pay the fee.

The Court ivili address the final tizree canstitutionai arguments togethex, given

they all concorrz the irr.position of the fee bascd upon impervious sux#'aees of 4arads.

Cliaptec 7 of Title V pertains to stormwater fees. The fee is based upon area of

impervious surfaces on parcels within the District service area. An impervious area of

3000 sriua.re feet is designated as one Equivaieret Residential Unit (A6E1t.U''). Parcels are

divided into 3 tiers: sznail, less than 2,000 square feet (1.8 ET€U), medium, 2,000 to 3,999

square feet (t.{1 ialt.i T), a.nc€large, 4,000 or more square feet (1.8 ERU). The base rate for

20I2 is $4.95 per month. (See Section 5.0708) Those property owners qua$afying for

°`Homesteact°' are afforded a reduced rate. Noax-resicierttis:l fees are calculated by

mu3tiplying the total number of BRU by the monthly fee amount. There is no eeiling as

with residential tiers.

'1'hw Defendants argue ftt the fee is not rationally relatecl to a legitimate

gQveraicnent interest and amounts to an arbitrary and capricious government action.

Speciricaiiy, they maintain that there is no rational relationship between the fee chargcd

and the amount of burden placesi 'on the regional stormtivater system by the property

owner being charged.

The Defendn,nts are critical of the disparate txett3axFent between residential and

commercial property owners without any rational basis for saane.

14
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The Summit Defendants are patlicsatArly criticat of the fee because it is based

solely on imperviousness and fails to account for other aactors contributing ta runoff

volume such as lot size, slope, land use and soil type.

The Plaintiff maintains that its fee basis, impervious surface, is appropriate and

the most widely accepted means of caleulating storrnuaater fees throughout the country.

Pfaintiff's expert, Andrew Reese, testified that 35 of 40 Ohio stormwater management

programs use impervious surFetce as a basis for charging a fee. He opined that inrpervicsus

surfaces as a resi-lit of development have the greatest impact on increased volume and rate

of n.cnaff. He recommended to the District, as its consultant, that impervious surface be

used to detertnine fee rate. Ile further stated that the process used by the District in

deciciing tlie basis for the fee met or exceeded industry stanriarcis. Plaintitf further

maintains that attempting to measure acttiat volume and rate of runoff would be

warcasonable and cast-lsrohibitive.

Michael Clar, defense expert water resource engineer, opined that the sole use of

imperviousness is fatally flawed. Soil types, slope, and Dand use all havc signiftcan:t

impact on ranof.t: The proposed i,^npervious surface fee is therefore inec}uitabie. Also,

small lots are discriminated against because the calculation does not take into account lot

size. Summit Defendants argue the imperyious surface fee discriminates against lot

owners in i`ora:sted areas by not taking into account reduction in runoff by presence of

trees,

'nie question then becomes, is the sole use of impervious surface to calculate a

starrnwater fee a rational way to advance the District's legitimate government interest

and not arbitrary, capricious or unreasonable?

15
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The impervious surface rnethod` is not aimed at measuring total runoff from each

property, but rather the goal is to xneasure increase in flow due to development, or

urbanizing. The ratioraal method is one well recognized in tlre profession but not as a tool

to calculate a stormwater fee for thousands of pxoperties. The problems of increased

erosion, flooding and pollution have their origin in the construction of impervious

sui-faces. Ti7e Cvurt is satisfied the calculation of impervious surface is a widely

accepted method of calcuPating increased use of the storzrtw.ater system caused by

devetopznen.t. It is by no means precise, but it bears a rational relationsh.ip to the purpose

of addressing stornwater probier:as. The District concluded an exhaustive process in

deciding to use impervious surfaces to calculate the fee. The Cotirt #xnds that the feo is a

rational way to advance the District's Iegitianate governmental interest in the regional

managesnent of stormwater, With the exception of the non-residen.tial fee schedule, the

Court finds the fee is not arbitrary, capricious or aznreasonable. However, the Court finds

no rational basis for the disparate treatment of non-residential property owners. The

District must re-work this portion of the fee schedule providing either a cap or a

reasonable declining block scale to non-residential property owners.

t~Leits aad rLxem tions

The District's SIv1P Credit Manual provides for certain "credits" or fee reductions

by percentages, which are available to individuals, condominium associations,

commercial and industrial laa3d owners, Pualgc dprad private schools nzay also qualify for

the reduction through an educational credit wherein a eon.tinuing program curriculum is

taught on stevvardship of our watcr resources. The total credit available to each is
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between 25 - 100°in. The credits are afforded to landowners who use stormwater cantrol

measures that reduce the transpordng of pollutants and 1i:nit the volume and /or rate of

runoff. In certain instances the serviccs of aprofess4+anal engineer may be required to

complete the application pracess. Credits are available to applicants who have

constructed stormwater control measures before the effective date of the SiMP.

The defendants liave objected to the fee credit on the basis that:

1) The cost of obtaining a credit may far exceed the benefit realized.

(Requirement of a licensed enganeer to complete a fee credit

application/measure.)

2) Other than isastalling a rain barrel, additional means of obtaining further

credits are not financially realistic for individual property owners.

The Stormwater fee credit system provides users with an opportunity to offset

fees while ad-yan.aing the overall purposes of the SW, i,c, the reduction of vuhanie and

rate of stormwater run.aff.

With a few ex:eeptions, the fee credit system is a rational way to advance a

legitimate governmental interest and is not otherwisc arbitrary, capricious or

unreasan,ahle.

However, the District shall provide the school systems with approprxate

curricuTum for each of grades I-I2 to achieve the stated purposes of the cxedit.

I'he District shall submit a plan or foranula providing for the accraditing of costs

of licensed en ;rneer in completing any application.s for credits under the stormwater Fee

Credit Manual. Such credit sball not exceed 10% of the storm.water fee. This cost/credit

shail only he available to non-residential property own:ers, including school districts.

17
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Comrrsnni CostShare

The Si^fP sets forth a community cost share of 7.5% to be returned to the local

f-nunicipatities for stormwater-related projeots, '11ac Court has previously fciund that the

District's derinition of "regional" (drainage area in excess of 300 acres) is supported by

competent evidence and not r ►therwiCe unreasonable. The Court further finds that as

much as 78% of the watershed may be outside of District control. The Court finds, as a

restaat, that the 7.5°r6 cost share is unfair to member communities because many flooding

problems are in areas that drain far less than 300 acres, and the comrnun3ties are in need

of additicanal funds to deal with these local storsrawater issues. Either the meaning of

"regionat" must be arrived at by mearrs of a consensus of the District and its mernber

communities or cost share must reflect an amount no less than 25% to member

communities for local stor.rnwater projects.

B-Oarn tat iOns

In the storrrmzwater fee manual, the District has ;eacraliy followed the excm.ptiun

on non-self supporting governrnent functions it uses with sewer fees. The exception is

the exemption of municipal and county airport runways and taxiways. The Plaintiff has

argued that this exemption is similar to the exemption afforded public roads, Public

schools are not exempt. They are likewisc non-exempt from sewer fees. Approximately

13% of litiiities exempt schaols from user fees nationally, according to Francis

Greenland, Director of Watershed Programs af the Distriet.

The Defendants maintain there is no authority granted the District to exempt

certain prnpezly owners (with the exemption of the homestead exemption). The

1s
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exemptions, wittiout proper authvrizations are therefore arbitrary, unreasonable =d

inequitable, they argue.

The t3laintiffcontends Lhat the ttuthority to exempt certain properties is founded in

R.C. 5119.09, "a regianal water and sewer district may charge, alter and 'collect rentals .

.." (i~mpi:asis added.)

The Court i•inds that the District's exemptiozis are reasonable, that there is a

rational basis for exempting public roads, and airport runways and taxiways as they serve

the public generally and provide drainage therbseives. Only a small minority of utilities

exempt sclioois, the Couz°t aai this account, cannot say the inckusPars of schools is therefore

unreasonable.

With regard to the remaining exemptions the Court finds they are a rational way

of advancing a}egitianate government interest and not othervvrsc arbitrary, capricious or

unreasotaable.

^-Iudsort's Merrsbershars an NEORSB]

H-ucison maintains it is not a "rr8ean.ber community" of the NEOItSD, The City's

Assistant Director of Public Works, Don Schroyer, testitied that the District has not

performed any projects within the City. Further, after the 2003 flood in. Hudsosa, he

stated that the city received assistance from FEMA and 5uffnsrtit County but not from the

District. Residents of .Iludson are billed from Summit County; the District has never

isi]sed the city. Hudson is connected to the Stuzrsnit County sewer, whicb is cofxnccted to

the District's southerly plant in Cleveland.

Hudson's mayor attends District com.mittee rieetings and has voted in tho past.

Hudson entered into an agreement with Sununit County in order to route its wastewater

19
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to the District's interceptor sewers via a Summit County trcYnk, Hudson's cnuncil

atsthorazed the City to beconie a ttaernber of the District in a resolution passed June 3,

1997. 3'laintif#'s Ex, 17

The Court finas E °̂^mt the City af'Hudson is a member of the District. Thq order crx

this Court shaiI pertain to portions of Hudson which are within t3ie servfce area of the

NLC7RM

^;a^zc^^asiaca

Defendants' Nioiiora for Permanent Injunction is Overrzuled. The Court will set a

conference within 30 days nztd hear proposed chazsges to Title V regardicig: 1) the

creation of a non-residential cap or sliding scale; 2) the creation of a plan or forznuia to

establish an engineering costs credit; and 3) an alterrzative cost share #'ormufa. Upon its

conclusion, Plaintiff shall subtnit a proposed journal entry not inconsistent with this

opinion. '

IT IS 80 OIt1JMD: RECEEVED FOR FILING

FEB 1, 5 x012
GER ERK

►tY
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IN TIM, COURT OF CC31vIMON PLEAS
CUYAHOGA CQUfii'I"Ya 0II10

NORTHEAST 0IJIC3 REGIONAL SEWER )
I3IS'fRICT, )

)Plaintiff
)

v. )
}

BAi:'11TCWNSI-11P, t'7MU, at al., )

}Defendants

CASE NC7. CV -- 714945

3MGE THOMAS J. POKORNY

S6.TA'PLEMENTAY2 JOURNAL Ef NTItY
{Fircnl Order, No Just Cause f4rL7elay}

'I`ffis matter cagne before the Court upoa aPost Trial Hearing held on the _A day of May,
2012. Pursuant to i:he Court's prior or(Rer oI';Eebrua.cy 15, 2012, the Court adopts the following
language of Title V, Section 5.0$04(c):

"Thc District shall develop and provide, storns.tivater-related currricula for grades 3,5,7
and 10. Delivering ttzese curricula across these grades s(xall zgieet the rcquireinents of tlre Stomnwater
Education Credit. The District sh.aflagso develop ard: provide studeat wurkboolcs astd teaclier manuaLs
for grades3, 5, 7, and 10 to -izaterestcd appIican.ts. Thc successfi-d completion oi- these workbooks by
the students of intesestted szpplicarzts shall also meet the reqtiircanents of thc Stormwater F..clut;atiorr
Crcdit,"

The•Court furthcr adopts the followirig language zegard'uig creditiuig costs relating to creciit
applications:

<`An ai,^plicaat's stoP-mwater fee slzall be reduced by the cost of engagi4rg a licensed
endiucer to complete approved applications for Storrnruater Fee Credits. The adjustment may be
clainied otie time only and shatl be applicable only for the year the application is subnaitted. T he
reclFSction sIia1I not exceed 10% of the aiuauai pre-credit Stansawater Fee A.djustinent. This reduction
shall only be available to non-resideaitial accctunt }tcild.ers."

The Court ftrrtlaer tsnds that the T?Iaintiffs Proposal IV providing for a declining bloclw rate for
non-residential property owizers tyould satisfy eqa.^al protectzon requircnxents and etirainate disparate
treatnen:t of property owners, The Court does not, bowevec, adopt the proposal at this time without
further arguanent.
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All• other portions of the Coures Opinion shall ceinuin.

All ciaitns involving Rflcirard G. Lennon,l3ishrrp of the Diocese of ClevetandY the Cattanlic
Cemeteries F1,ssaciation oftue Diocese of Cleveland and the Cleveland Municipal School District
Soarri of Education are settled and dismissed,

IT IS SO ORDERE, D. FIItTAL, NO JT.TS'I' CAUx

,! lll.9v..f.

p^{^^^^^ES

By ^^^ ^^ ^o( u1y
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ORC .^nna 6119.01

Current through Legislation passed by the 130th faeneral Assemblyand filed wittt the Secretary of State through File
94 Annotations current through April 14, 2024

Page's Ohio Revised Code Annotated > 7'ITLtJ 61. IYill'.ER SUPPLY - SANXTeiTLON -^.7I7'CFdES > CHAPTER
M9. REGidt]NAl, WATEIt AtdD SEtVEI# DISTRIC7'S

§ 6119.01. t3rgtanizntimat of district; lrttrposo

Any area situated in any uniticorporated part of one or more contiguous counties or in one or more municipal
corporations, or both, may he organized as a regional water and sewer district in the manner and subject to the
conditions provided in Chapter 6119, of the Revised Code, for either or both of the following purposes:

(A) To supply water to users within and without the district;

(B) To provide for the collection, treatment, and disposal of waste water within and without the district.

^IIi,Stoc°y

GC § 6781; 123 v 413; Bureau of Code Revision, 10-1-53; 134 v S 166. Eff 11-19 7i.

Page's (3hio ftevised Code Annatated:
Copyright 9 2014 by Matthew 9cndcr & Company, tno., a mambcr of the LexisNe:cis Group. All rigHts rnsevasi.
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ORC Ani3. 61I9.011

Curre:it through Legislation passed by the I30th General Assemblyand filed with the Secretary of State through File
94 Annotations current through April 14, 2014

Pzr . e'.s tlfaAra Revised Code Atartotated > TITLE 61. 1f'ATE 71 SUPd'GY-. aAlVITs1 TMy -- T3I> CHAPTER
6119. 1Zic'QIQNA1, 11'itl'ERAZVI1 SEWER DISTRICTS

§ 6119,{}11< Definitimazs

As used in this chapter:

(A) "°Court of common pleas" or "court" means, unless the contcxt indicates a different meaning or intent,
the court of cocnmon pleas in which the petition for the organization of a regional water and sewer
district is filed.

{B} "Pt?litlcal subdivision" includes departments, divisions, authorities, or other units of state g(>vernrnents,
watershed districts, soil and water canservation districts, park districts, municipal corporations, counties,
townships, and other political subdivisions, special water districts, including county and regional water
and sewer districts, conservancy districts, sanitary districts, sewer districts or any other public corporation
or agency having the authority to acquire, construct, or operate waste water or water management
facilities, and all other governmental agencies now or hereafter granted the power of levying taxes or
special assessments, the United States or any agency thereof, and any agency, commission, or authority
established pursuant to an interestate compact or agmement.

(C) "Person'' tneans any natural person, furn, partnership, association, or corporation other than a political
subdivision.

(I1) "Beneficial use" means a use of water, including the method of diversion, storage, transportation,
treatment, and application, that is reasonable and consistent with the public interest in the proper utilization
of water resources, including, but not Iirr9ited to, domestic, agricultur•al, industrial, power, municipal,
navigational, fish and wildlife, and recreational uses.

(E) "Waters of the state means all streams, lakes, ponds, marshes, watercourses, waterways, wells, springs,
irrigation systems, drainage systems, and all other bodies or accumulations of water, surface and
underground, natural or artificial, that are situated wholly or partly within, or border upon, this state, or
are within its jurisdiction, except those private waters that do not combine or effect a junction with
natural surface or underground waters.

(F) "bVater resources" means all waters of the state occurring on the surface in natural or artificial channels,
lakes, reservoirs, or impoundments, and in subsurface aquifers, that are available or may be made
avaiiable to agricultural, catnrnercia.l, recreational, public, and domestic users.

(G) "Project" or "water resource project°' means any waste water facility or water management facility
acquired, constructed, or operated by or leased to a regional water and sewer district or to be acquired,
constructed, or operated by or leased to a regional water and sewer district under this chapter, or acquired
or constructed or to be acquired or constructed by a political subdivision with a portion of the cost
thereof being psiid from a loan or grant from the district under this chapter, including all buildings and
facilities that the district considers necessary for the operation of the project, together with all property,
rights, casements, and interest that may be required for the operation of the project. Any water
resource project shall be determined by the board of trustees of the district to be consistent with any
applicable comprehensive plan of water management approved by the director of natural resources or in
the process of preparation by the director and to be not inconsistent with the standards set for the
waters of the state affected thereby by the environmental protection agency. Any resolution of the board
of trustdes of the district providing for acquiring, operating, leasing, or constructing such projects or
for mak:ing a loan or grant for such projects shall include a finding by tbe board of trustees of the district
that those deternririations have been znade.

(H) "P'ollut'son' meaits the placing of any noxious or deleterious substances in any waters of the state or
affecting the prnperties of any wa:ters of the state in a.nanner that renders those waters taarmful or
inimical to the public health, or to animal or aquatic life, or to the use of the waters for domestic water
supply, iattju.strial or agricultural purposes, or recreation.

(1) "Sewage" means any substance that contains any of the waste products or excrementitiotts or other
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discharge from the bodies of human beings or animals, that pollutes the waters of the state.

(J) "Industrial waste" means any liquid, gaseous, or solid waste substa,.^ce resulting from any process of
industry, manufacture, trade, or business, or from the development, processing, or recovery of any
natural resource, together with such sewage as is present, that pollutes the waters of the state.

(K) "Waste water" means any storm water and atiy water containing sewage or industrial waste or other
pollutants or contaminattts derived from the prior use of the water.

(L) "Waste water facilities" means facilities for the purpose of treating, neutralizing, disposing of, stabilizing,
cooling, segregating, or holding waste water, including , without limiting the generality of the foregoing,
facilities for the treatment and disposal of sewage or industrial waste and the residue thereof, fitcitities
for the temporary or permanent impoundment of waste water, both surface and underground, and storm and
sanitary sewers and other systems, whether on the surface or underground, designed to transport waste
water, together with the equipment and furnishings thereof and their appurtenances and systems, whether
on the surface or underground, including force mains and pumping facilities therefor when necessary.

(M) "Water management facilities" means facilities for the purpose of tlie development, use, and protection
of water resources, including, without limiting the generality of the foregoing, facilities for water
supply, facilities for stream flow improvement, dams, reservoirs, and other impoundments, water
tractsrztission lines, water wells and well fields, pnn'ipin$ stations and works for underground water
recharge, stream monitoring systems, facilities for the stabilization of stream and river banks, and facilities
for the treatment of streams and rivers, including, without iinaiting the generality of the foregoing,
facilities for the removal of oil, debris, and other solid waste from the waters of the state and stream
and river aeration facilities.

(N) "Cost" as applied to water resource projects means the cost of acquisition and construction, the cost of
acquisition of all land, rights-oE way, property rights, easements, franchise rights, and interests required
by the district for such acquisition and construction, the cost of demolishing or removing any buildings
or structures on larad so acquired, including the cost of acquiring any lands to which such buildings or
5tructures may be moved, the cost of acquiring or constructing and equipping a principal office and
sub-ofCces of the district, the cost of diverting highways, interchange of highways, and access roads to
private property, including the cost of land or easements therefor, the cost of all machinery, furnishings,
and equipment, financing charges, interest prior to and during construction and for no more than eighteen
tnssnths after completion of acquisition or construction, engineering, expenses of research and
development with respect to waste water or water management facilities, legal expenses, plans,
specifications, surveys, estimates of cost and revenues, working capital, other e:cpenses necessary or
incident to determining the feasibility or practicability of acquiring or constructing any such project,
adrninistrative expense, and such other expense as may be necessary or incident to the 4-cquisition or
construction of the project, the financing of the acquisition or construction, including the amount authorized
in the resolution of the district providing for the issuance of water resource revenue bonds to be paid
into any special faands from the proceeds of those bonds and itie financing of the placing of any such project
in operation. Any obligation or expense incurred by any political subdivision, and approved by the
district, for surveys, borings, preparation of plans and specifications, and other engineering services in
connectiort with the acquisition or construction of a project shall be regarded as a part of the cost of the
project and may be reirnfsursed by the district.

(0) "Owner" includes all individusils, partnerships, associations, corporations, or political subdivisions
having any title or interest in any property rights, easements, and interests authorized to be acquired by this
chapter.

(P) "Revenues" means all rentals and other charges received by a district for the use or services of any
project, aTl special assessments levied by the district pursuant to this chapter, any gift or grant received
with respect tliereto, and moneys received in repayment of and for interest on any loan made by the district
to a political subdivision, whether from the United States or a department, administration, or agency
thereof, or otherwise.

"Public roads" includes all public highways, roads, aud streets in the state, whether maintained by the
state, county, city, township, or other political subdivision.
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(R) "1'uhlic util'rty facilities" includes tracl:s, pipes, mains, conduits, cables, wires, towers, poles, and other
equipment and appliances of any public utility.

(S) "eonstruction," unless the context indicates a different meaning or intent, includes reconstruction,
enlargement, improvement, or providing furnishings or equipment.

(T) "iVatec resources bunds," unless the context indicates a different meaning or intent, includes water
resource notes and water resource rei'undir.g bonds,

(U) "Regional water and sewer district" means a disttict organized or operating for one or both of the
purposes described in sec;tion 6119.t1! o the Revi,serl Code and, if organized or operating for only one of
those purposes, may be designated either a regional water district or a regional sewer district, as the
case may be.

(V) "Hornestead exemption" means the reduction of taxes allowed under division (A) of .rerttox 32 w. l 5'
the Reiisci! Ca(ie.

(W) °'[x)w- and moderate-income person" has the same meaning as in rerticrit 173.01 czf t7pe Rev(Yed_Crlde,

Hastary

134 v S 166. Eff 11-19-71; 153 v FI 1, § 101.01, ef'f. 10-16-09.

Page's Ohio Tteviscd Code Annotated:
Copyright 0 2014 by Matthew 3ender & Company, Inc., a member of shc F»exisNexis t'.rcoup. All rights reserved.
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ORC Ann. 6119.02

Current through I.egislation passed by the I.30th General Assemblyan.d filed with the Secretary of State through i`'ile
94 Annotatfons current tlirough April 14, 2014

k?aee's Ohur Ifeviseal CotBeAnno[catcef > 1'1Y'^^E61 WA77FR SLJPd'!;Y-SAsVITATrD1V --13P? Cf1 E5 yCIfii4P? ER
6119, REGIONAL iVAT"ER AND SEWER .D1S7'RfiC7`S

§ 6119.02. ®rgassizatictrt )Srocedute, public n;aeetiral; before rilir<g petition

(A) Proceedings for the organization of a regional water and sewer district shall be initiated only by a petition
filed in the office of the clerk of the court of common pleas of oue of the counties all or part of which lies
within the proposed district. The petition shall be signed by one or more municipal corporations, one or more
counties, or one or more townships, or by any combination of them, after having been authorized by the
legislative authority of the political subdivision. The legislative authority of any municipal corporation, the
board of county commissioners of any county, and ttle board of trustees of any township may act in behalf of
any part of their respective political subdivisions. Thc petition shall specify all of the following:

(1) The proposed name of the district;

(2) 'The place in which its principal office is to be located;

(3) The necessity for the proposed district and that it will be conducive to the public health, safety,
convenience, or welfare;

(4) A general description of the purpose of the proposed district;

(5) A general description of the territory to be included in the district, which need not be given by metes
and bounds or by legal subdivisions, but is sufficient if an accurate description is given of the territory
to be organized as a district. The tearitory need not be contiguous, provided that it is so situated that the
public health, safety, conveaiience, or welfare will be promoted by the organization as a single district
of the territory described.

(6) 'fhe :nanner of selection, the number, the term, and the compensation of the members of the governing
body of the district, which shall be called a board of trustees. The petition may set forth procedures for
subsequent changes in the composition of and other provisions relating to the board of trustees. The
original or properly amended petition may prohibit elected officials firom serving on the board and may
permit one or more elected officials from any appointing authority to serve on the board. However,
elected officials from the same political subdivision shall not comprise a majority of the members of
the board. Notwithstanding the foregoing, a board appointed prior to the effective date of this amendment
may continue as prescribed in the petition and rules and regulations of the district that were in effect
prior to the effective date of this amendment, and, if not prohibited in the petition or rules and regulations,
the board may include elected offlcials, As used in this division, "elected official" means an official
elected to an office of municipal, township, or county goverrtment, or a person appointed to fill a vacancy
in such an office.

(7) I'he plan for fnnancing the cost of the operations of the district until it is in receipt of revenue from its
operations or proceeds from the sale of bonds;

(8) A prayer for the organization of the district by the name proposed, either before or after a preliminary
hearing as provided in seetin,r 6113.04. c,!'the Jtevi.sed C'vdz:.

(B) Prior to i°tling a petition under division (A) of this section, a municipal corporation, county, or townsbip
shall ttotd a public meeting for the purpose of receiving comments on the proposed establishment of a
regional water and sewer district. If a combination of municipal corporations, counties, or townships signed
the petition, the signers jointly shall hold the public meeting. At the meeting, a representative of the signer or
signers of the petition shail present a prelim'snary study of the reasons for the proposed establishment of
the district.

The signer or signers of the petition shall provide notice of the public meeting by publication once per week for
two consecucive weeks in a newspaper of general circulation in each of the counties that will comprise the proposed
d'zstrict in whole or in part or as provided in seerirJrr 7,16 rrf tlie 12evi.rerl Code.

(C) Upon the filing of the petition, the judge of the court of common pleas of the county in which the petition
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is fited or, itt the case of a county having ntore than one such judge, a judge of that court a.ssignecl by its
presiding judge shall determine if the petitiott complies with the requirements of this section as to form and
content. No petition shall be declared void by the judge on account of alleged tiefects.'fhe court in
subsequent proceedings at anv time may permit the petition to be amended in forrn and substance to conform
to the facts by correcting any errors in tlae ciescriptavn of the territory or in any other particular.

kiistoa y

GC § 6782; 123 v 413, § 2; Bureau of Code Revision, 10-1-53; 127 v 766 (Eff 9-17-57); 130 v 1408 (Eff 10-10-63);
1.34 v 5 166 (Eff 11-19-71); L17 v S 201, Eff 12 21 9E, z()12 lid3^Sf}9. ^d ef: Sept. 28, 20 12.

Pqge's Ohio Revised Code AnnoluYed:

Cnpyright Ca 2014 by Mafthew l3ender & Comppny, Tnc., a rnember bf the LrxisNecis Gronp. Ali rigfrts reserved.
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Current through Legislation passed by the 130th General Assemblyand filed with the Secretary of State through Filc
94 Annotations current through April 14, 2014

^'eage's Olaio78evLsed CvcteAnatotadeai > ?'1'7'I..EsS1. 1'lrtl7'.,u^dd SU7'Pi;Y,--SATJITA7'IllJV •»I}I?'CHES > CHAPTER
6$_19. PEI'.xIfJid%Ai:r I9.TER ArV.Lt SEWEId DIS3WIC7'S

Hearitag on petitiors; procedure

(A) The court of common pleas constituted as provided in secrion 6119.03 of tlte PZcevisnrl t::pcfe, at its first
meeting, shall fix the time and place of a hearing on the petition for the establishment of the proposed regional
water and sewer district. The hearing shall be either prelisninary or final as the petition may request and
shall be held not Iater than sixty days thereafter. The clerk of the court shall give notice of the hearing by
publication once each week for four consecutive weeks in a newspaper having a general circulation in each
of the counties, in whole or in part, within the d'sstrict. The clerk slaail send a notice of the hearing by certified
mail to the director of environmental protection.

Any person or any political subdivision residing or lying within an area affected by the organization of the
district, on or before the date set for the cause to be heard, may file an objection to the granting of the requests
made in the prayer of the petition.

(B) Upon a preliminary hearing, if it appears that the proposed district probably is necessary and that it
probably will be conducive to the public health, safety, convenience, or welfare, the court, after disposing of
all objections as justice and equity require and by its findings, entered of rccord, shall issue a prelia3zinary
order declaring the district to be organized and an independent political subdivision of the state with a corporate
name designated in the order for the purpose of all of the following:

(1) 'Che election or appointment of the board of trustees in the manner provided in the petition;

(2) 'I'he election, appointment, or em€aloyment of officers, employees, accounting experts, engineers,
attorneys, financial consultants, architects, other consultants, and independent contractors or other persons
that may be necessary to prepare a plan for t.he operation of the district;

(3) The collection of the funds in the manner provided in the petition to be used and disbursed by the
district;

(4) The preparation of a plan for the operation of the district.

The district shall possess powers that may be necessary to carry out those purposes.

The preliminary order shall direct tlte district to file a plan for the operation of the district within six
rnonths from the date of the preliminary order or within the further time or times that the court from time to
time may order.

Upon the faling by the district of a plan for the operation of the district, the court shall fix the time and
place for a final hearing on the petition for the establishment of the proposed distzict and the plan for the
operation of the district as filed in the proceeding. The hearing shall be held not later than sixty days thereafter,
and the clerk of the cottrt of common pleas again shall give notice of the hearing as required in division
(A) of tlll5 section.

Any person or any political stabdivision residing or lying within the area affected by the organization of
the clistrict or by the plan for the operation of the district, on or before the date set for the cause to be heard,
may i"tle any objections to the final organization of the district or the plan for the operation of the district.

(C) If, prior to granting a final order, the court determines that additional study is needed of the feasibility of
establisliing the district, the court shall order the signers of the petition to conduct an additional feasibility
study. If the court ha.s ordered such a study, the court shall not grant a Final order prior to receiving the results
of the study. Nothing in division (C) of tliis section precludes the awarding oj a contract for a project or
improvement undertaken under this chapter to an entity that conducts a feasibility study pursuant to division
(C) of this section.
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f'he court, upon good cause showan at any time before the granting of a final order, may do any or all of the
following:

(1) Grant a right to any niunicipal corporation or county acting in behalf of a sewer district within the
county to become a party to the proceeding if the intervening party requests to have some part or all
of its territory included within the district;

(2) Grant in part or in toto an intervening petition of a municipal corporation or a courtty acting iat behalf
of a sewer district within the county, which is not wholly included within territory described in the
petition, to have some part or all of its territory included within the district;

(3) Grant a request filed by any party to the petition or intervening party to modify any request set fortli in
the petition, including any or all of the followiiig;

(a) A reduction in the territory to be included within the district;

(b) Addition to or deletion of a purpose or purposes of the proposed district as set forth in the petition
so long as the purposes that remain are those included within section 611 9.1J1 d tlu Revised Crjcle.,

(c) The manner of selection, the number, the term, and the cotrtpensation of the members of the board
of trustees.

After the filing of any intervening petition or request to modify, the court shall fix a time and
place for a hearing thereof, which shall be held not less than sixty days after the filing thereof. The clerk
of the court of common pleas shall give notice of the hearing as required in division (A) of this
section.

(L1) Upon final hearing, whether or not a preliasiinary hearing is requested in the petition, if it appears that the
proposed district is necessary, that it and the plan for the operation of the district are conducive to the public
health, safety, convenience, and welfare, and that the plan for the operation of the district is economical,
feasible, fair, and reasonable, the court, after disposing of all objections as justice and equity r.equire and by
its findings, entered of record, shall declare the district finally and completely organized and to be, or to
be empowered to continue as, a politicai subdivision, Thereupon the district shall have power to sue and be
sued; to incur debts, liabilities, and obligations; to exercise the right of eminent domain and of taxation and
assessment as provided in this chapter; to issue bonds; and to perform all acts authoriaed in this chapter
and to execute and carry out the plan for the operation of the district and to amend, modify, change, or alter
the plan for its operation as the board of trustees from time to tiane may determine necess:uy,

(E) If the court irinds that the organization of the district is not necessary or will not be conducive to the public
health, safety, convenience, or welfare, or that the plan for the operation of the district is not econon-ical,
feasible, fair, or reasonable, or if the distriet falls to file a plan for the operation of the district within the time
prescribed by the court, it sltall distztiss the proceedings and adjudge the costs against the petitiuners. If a
preliminary order has been made organizing the district, the court shall declare the district dissolved and enter
its order for the distribution of any and all assets that may be owned by the district after the payment of its
liatrilities.

(F) Any municipal corporation, board of county commissioners, or board of township trustees may advance to
the district sums of money that the legislative autharity of the municipal corporation, the board of county
cttmtnissioners, or the board of township trustees determines will not be in excess of the benefits iha.t cati be
ruaticipated to be derived by the municipal corporation, county, or township from the establishment of the
district at times that are requested by the district and authorized by the legislative authority or board and pursuant
to an agreement between the district and the municipal corporation, county, or torvnship setting forth
whether and when the sums shall be repaid. The sums when paid to the district at any time after the preliminary
order of the court shall be used by the district for its purposes in the preparation of a plan for the operation
of the district and for other purposes of the district. The district shall keep proper records showing the amount
so advanced and disbursed. If the court orders the district dissolved as permitted in this section, the interest
any municipal corparation, board of county commissioners, or board of township trustees has in the assets of
the district shall be limited to those assets remaining after t.he payment of all other liabilities of the district.

History
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GC §67$4; 123 v 413, § 4; Hureau of Code Revision, 10-1 53; 127 v 766 (Eff 9-17-57); 129 v 5$2(984) (Et'f
I lfl 51)> 134 vS 166 (Eff I 1-19-? i); 134 v S 397 (Eff 10-23-72); 744 v,S 19 {Eff 3-14-91 }; I E 7 v S?07, Ef} 12-21-95,

Page's Ultia Revised Code Rnnatated;
CaPyright p?014 by Atattlaew Render & Comparry, Pnc., a member of lhe LesisNe_ris Clraup. tlld rights reserved.
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?'s f3dzLo Reyi.sed Cade Annatrrted > TITLE Sd. WATER Sl<IP,pLY-- S.dNITtlT7fJN -- D37°CHES aCHA.PTER
6119. REGIONAL re1't',^d7AND SEWER RIISTRIC3'S

^ 6119.0-51. Petitiean fctr change

At any time after the creation of a water and sewer district, the district, after action by its board of trustees, may
file a petition in the court of common pleas requesting the order of such court permitting the district to:

(A) Increase or add to its purposes heretofore approved by the court so long only as its purposes are thosc
described in cee fon h17.^.f11 of tlizc t2evi.reti Q.rrle, or

(B) Abandon or sumnder any purpose heretofore approved by the court, or

(C) Amend any provision of the petition filed pursuant to seGscau 6,119,02 of rlie Reviaect Ccscte.

Upon the filing of petition pursuant to this section the court shall set a date for hearing and the clerk of the
court shall give notice t.hereof by publication once each week for four eonsecutive weeks in a newspaper having
a general circulation in each of the counties, in whole or in part, within the district. Any person or any political
subdivision residing or lying within an area affected by the operation of the c4istrict, on or before the date set
for hearing, may file an objection to the granting of the petition. Upon hearing, if it appears that ttie reqaest of
the petiuon is conducive to the public health, safety, convenience or welfare and wi9l not if granted adversely affect
the continued operation of the district, the court shall grant the prayer of the petition. Otherwise, it shall dismiss
the petition.

History

1.27 v 766 (Eff 9-17-57); 134 v S 166. Eff 21-13-71.

Page's Ohio Revised Code Annotated:
Copyright 0 2014 by Matthew $ensicr & Company, 3nc., a membar of the LszisNexis Ciroup. All rights reserrcd.
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1'alLWs OJcao Revised CazdeAaartoPated a 3'ITL:i; dP. WATER SUI'I'i:Y- SANXTA7ION-» fl}'T'CHF'S >CHP7'a:'R
6119. REQ10tt'A I. W1TER t11Y13 SE WER :T.AIS7'IiIG'7'S

§ d119.^d. Riglsts, powers, and duties

Upon the declaration of the court of common pleas organizing the regional water and sewer district pursuant to
vc ctinrr 6119.04 o rhe Revised ode and npon the qualifying of its board of trustees and the election of n president
and a secretary, said district sb,all exercise in its own name all the rights, powers, and duties vested in it by
Chapter 6119. of the Revised Code, and, subject to such reservations, limitatintzs and qualifications as are set
forth in this chapter, such district may:

(A) Adopt bylaws for the regulation of its affairs, the conduct of its business, and notice of its actions;

(B) Adopt an official seal;

(C) lYlaintain a principal office and suboffices at such places within the district as it designates;

(D) Sue and plead in its own name; be sued and inapleaded in its own name with respect to its eotitracts or
torts of its metsibers, entplrsyees, or agents acting within the scope oi their e3xaployrnent, or to enforce
its obligations and covenants made under sectfcsn.s 6119.09, hlt9. t?, and 6119.14 nftlic Revised C"ocfe. Any
such actions against the district shall be brought in the court of common pleas of the county in which
the principal office of the district is l.ocFated, or in the court of common pleas of the county in which the
cause of action arose, and all summonses, exceptions, and notices of every kind shall be served on the
district by leaving a copy thereof at the principal office with the person in charge thereof or with the
secretary of the district.

(E) Assume any liability or obligation of any person or political subdivision, including a right on the part
of such district to indemnify and save harantess the other contracting party from any loss, cost, or
liability by reason of the faflure, refusal, neglect, or omission of such district to perform any agreement
assumed by it or to act or discharge any such obligation;

(F) Make loans and gxants to political subdivisions for the acquisition or construction of water resource
projects by such political subdivisions and adopt rules, regulations, and procedures for making such
loans and gratats;

(G) Acquire, construct, reconstruct, enlarge, improve, furnish, equip, rnaintain, repair, operate, lease or rent
to or from, or contract for operaiion by or for, a political subdivision or person, water resource projects
with'in or without the district;

(H) Tviake available the use or service of any water resource project to one or more persons, one or more
political subdivisions, or any combination thereof;

(1) Levy and collect taxes and special assessments;

($) Issue bonds and notes and refunding bonds and notes as provided in Chapter 6119. of the Revised
Code;

(K) Acquire by gift or purchase, hold, and dispose of real and personal property in the exercise of its
powers and the performance of its duties under Chapter 6119. of the Revised Code;

(L) Dispose of, by public or private sale, or lease any real or personal property deternfined by the board of
trustees to be no longer necessary or needed for the operation or purposes of the distr€ct;

(NT) Acquixe, in the name of the district, by purchase or otherwise, on such terms and in such manner as it
considers proper, or by the exercise of the rbght of condemnatior. in the manner provided by sertinn
0119.11 n'11re Revised C,UtIe, such public or private lands, including public parks, playgrounds, or
reservations, or parts thereof or rights therein, rights-of-way, property, riglits, easements, and interests as
it considers necessary for carrying out Chapter 6119, of the Revised Crade, but excluding the acquisition
by the exercise of the right of condemnation of any waste water facility or water management facility
owned by any person or political subdivision, and compensation shall be paid for public or private lands
so taken;
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(N) Adopt rules and regulations to protect augmented 17ow by the district in waters of the state, to the
extent augmented by a water resource project, from depletion so it will be available for beneficial use, to
provide standards for th.e withdrawal frotn waters of the state of the augmented flow created by a
water resource project which is not returned to the waters of the state so augmented, and to establish
reasonable charges therefor, if considered necessary by the district;

(0) Make and enter into all contracts and agreements and execute all instruments necessary or incidental to
the performance of its duties and the execution of its powers under Chapter 6119. of the Revised Cade;

(P) Enter into contracts with any person or any political subdivision to render services to such contracting
party for any service the district is authorized to provide;

(Q) Enter into agreements for grants or the receipt and repayment of loans from a board of township
trustees under sectiorz 505:705 o'tlie t2evised Cade;

(R) Make provision for, contract for, or sell any of its'ny-products or waste;

(S) Exercise the power of eminent domain in the manner provided in Chapter 6119. of the Revised Code;

('f) Ttenxove or change the location of any fence, building, railroad, canal, or other structure or improvement
located in or out of the district, and in case it is not feasible or economical to move any such bailding,
structure, or improvement situated in or upon lands required, and if the cost is determined by the
board to be less than that of purchase or condemnation, to acquire land and construct, acquire, or install
therein or thereon buildings, structures, or improvetnents sirnilar in purpose, to be exchanged for such
buildings, structures, or improvetneats under contracts entered into between the owner thereof and the
district;

(U) Receive and accept, from any federal or state agency, grants for or in aid of the construction of any
water resource project, and receive and accept aid or contributions from any source of money, property,
labor, or other things of value, to be held, used, and applied only for the pu_poses for which such
gmnts and contributions are tnade;

(V) P:lrchase fire and extended coverage and liability insurance for any water resource project and for the
principal office and suboffices of the district, insurance protecting the district and its officers and
employees against liability for damage to property or injury to or death of persons arising from its
operations, and any other insurance the district may agree to provide under any resolution authorizing
its water resource revenue bonds or in any trust agreement securing the same;

(W) Charge, alter, and collect rentals and other charges for the use of services of any water resource project
as provided in .sectiort 6119.09 n'rhe Revtsed Cade. Such district may refuse the services of any of its
projects if any of such rentals or other charges, including penalties for late payment, are not paid by the
user thereof, and, if such rentals or other charges are not paid when due and upon certiGcation of
nonpayment to the county auditor, such rentals or other charges constitute a lien upon the property so
served, shall be placed by the auditor upon the real property tax list and duplicate, and shalt be collected
in the same manner as other taxes.

(X) Provide coverage for its employees under rhapters 145,, 4123., and 4141. of the Revised Code;

(Y) Merge or combine with any other regional water and sewer district into a single district, which shall be
one of the constituent districts, on terms so that the surviving district shall be possessed of ali right.s,
capacity, privileges, powers, franchises, and authority of the constituent districts and shall be subject to
all the liabilities, obligations, and duties of each of the constituent districts and all rights of creriitors

of such constituent districts shall be preserved unimpaired, limited in lien to the property affected by such
liens inttnediately prior to the time of the merger and alt debts, liabilities, and duties of the respective
constituent districts shall thereafter attach to the surviving district and may be enforced agaiztst it, and such
other terms as are agreed upon, provided two-thirds of the members of each of the boards consent to

such merger or cotrlbination. StDclt merger or combination shall become legally effective 47nltsS, prior to
the ninetieth day following the later of the consents, qualified electors residing in either district equal
in nunrber to a majority of the qualified electors voting at the last general election in such district tile with
the secretary of the board of trustees of their regional water and sewer district a petition of remonstrance
against such merger or combination. The secretary shall cause the board of elections of the proper
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county or counties to check the sufficiency of the signatures on such petition;

(Z) Exercise the powers of the district without obtaining the consent of any other political subdivision,
provided that all public or private property damaged or destroyed in carrying out the powers of the
district shall be restored or repaired and placed in its original condition as nearly as practicable or adequate
cmmpensation made therefor by the dist.aict;

(AA) Require the owner of axiy prernises located within the district to connect the owner's premises to a
water resource project determined to be accessible to such premises and found to require such connection
so as to prevent or abate pollution or protect the health and property of persons in the district. Such
connection shall be made in accordance with procedures established by the board of trttstees of such district
and pursuant to such orders as the board may find necessary to ensure and enforce compliance with
such procedures.

(13B) Do all acts necessary or proper to carry out the powers granted in Chapter 6119. of the Revised Code.

Histoey

134 v S 166. Eff 11-19-71; L52 v H 119, § 101.01, eff. 9-29-07.

T'age's Ohio Revised Code Annota:ed:
Copyrighc p 2014 by 14faFthew Hender & Company, taac., a member of the t-a;xisNexis Group. A3I rights resesved.
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Paze's FJhio Revised Code Aranodatcd > TITLE 61. WATER SIIPPI,Y-- Srf.r7I3':9TIC?N -- DITCHES > CIzrf1PTER
6119. IdLGIONAL WATER AND SEWER PISTfiPlCTS

§ ,61.19.fl8. Rttles aztd regulations

In order to accomplish the purposes of a regional water and sewer district, to protect its projects, to secutt the
best results from the cocastruction, operation, and maintenance thereof, and to prevent damage by the misuse of any
such projects or by the pollution or misuse of the waters of the state within the district or without the district
anci served or affected by a project or projects of the distAict, the bo:trd of trustees may make and enforce such
rules and regulations as are necessary and advysablet

(A) To protect and preserve the projects of such district, prescribe the manner of their use by any person or
political subdivision and preserve order within and adjacent thereto;

(B) To prescribe the manner in which ditches, sewers, pipelines, or other works shall be adjusted to or
connected with the projects of the district and the manner in which waste is disposed of within the
district;

(C) To prescribe the perrnissible uses of the water supply and the manner of its distribution and to prevent
the pollution or unnecessary waste of such water supply;

(D) To prohibit or re;ulate the discharge into the waste water facilities of the district of any liquid or solid
waste detrimental to its work.s and improvements.

Such rules and regulations shall not be inconsistent with the laws of the state or the rules and regulations or
requirements of the environmental protection ageticy.

"l'he board may enforce by mandamus, injunction, or other legal remedy rules and regulations made by it
pursuant to this section, and may remove any harmful or improper construction or obstruction or rnay close any
opening or connection made improperly or in violation of such rules and regulations. The board may bring such suit
in mandamus in the court of appeals in the first instance, if it deems it advisable. Any person or political
subdivision which will€tdly fails to comply with such rules and regulations shall be liable for damage catised by
such failure and for the cost of restoring or replacing any construction damaged or destroyed.

H3sttsrY

GC § 67$8; 123 v 413, § 8; Bureau of Code Revision, 10-1-53; 134 v S 166 (Eff 11-19-71); 134 v S 397. Eff
10-23-72.

1'age's Ohio Revised Code Annotated;

Copyright d 2014 by Matshew IIender & Company, Inc„ a member of the LexisNexis Group. All rights mscrved.
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Prrue's Ohio Revisect CorleAearaotated >;:'IT.LE tSd. Ii'AIER S PP1.Y-- SANdTUION- I3d'C'Hx'S > CdMd'3'E,'t'
6119. REGIONAL ByATE.R.rfNC3 SEWERDFS7'RPCTS

§ 6119.09. Service n reernents, rentalsp bonds

A regional water and sewer district may charge, alter, and collect rentals or other charges, including penalties for
late payment, for the use or services of any water resource project or any benefit conferred thereby and contract in
the manner provided by this section with one or more persons, one or more political subdivisions, or any combination
thereof, desiring the use or services thereof, and fix the terms, conditions, rentals, or other charges, lncltading
penalties for late payment, for such use or services. Such rentals or other charges shall not be subject to supervision
or regulation by any authority, commission, board, bureau, or agency of the state or any political subdivision, and
such contract may provide for acquisition by such political subdivision of all or any part of such water resource project
for such consider•.ttion payable over the period of the contract or otberwise as the district in its sole discretion
determines to be appropriate, but subject to the provisions of any resolution authorizing the issuance of water resource
revenue bonds or notes or water resource revenue refunding bonds of the district or any trust agreement securing
the sarne. Any political subdivision, which has power to construct, operate, and maintain waste water facilities or water
rnatiagement facilities may enter into a contract or lease with the district whereby the use or services of any water
resource project of the district will be made available to such political subdivision and pay for such use or services such
rentals or other charges as may be agreed to by the district and such political subdivision.

Any poiidcal subdivision or combination thereof may cooperate with the district in the acquisition or construction
of a water resource project and shall enter into such agreements with the district as are necessary, with a view to
effective cooperative action and safeguarding of the respective interests of the parties thereto, which agreements shall
provide for such contributions by the parties thereto in such proportion as may Iee agreed upon and such other
terms as may be mutualiy satisfactory to the parties, including without lintitation the authorization of the construction
of the project by one of the parties acting as agent for st31 of the parties and the ownership and control of the
project by the district or one or more of the other parties or any combinati.on thereof to the extent deterniined necessary
or appropriate. Any political subdivision may provide the funds for the payment of such contribution as is required
under such agreements by the levy of taxes, assessments, or rentals and other charges for the use of the system of which
the water resource project is a part or to which it is connected, if otherwise authorized by the laws governing such
political subdivision in the construction of the type of water resource project provided for in the agreements, and may
pay the proceeds from the collection of such taxes, assessments, rentals, or other charges to the district pursuant to
such agreements; or the political subdivision may issue bonds or notes, if authorized by such laws, in anticipation of
the collection of such taxes, assessments, rentals or other charges and may pay the proceeds of such bonds or
notes to the district pursuant to such agreements. In addition, any political subdivision may provide the funds for
the payment of such contribution by the appropriation of money or, if otherwise authorized by law, by the issuance
of bonds or notes and may pay such appropriated money or the proceeds of such bonds or notes to the d'astrict pursuattt
to such agreements. The agreement by the political subdivision to provide such contribution, whether from
appropriated money or from the proceeds of such taxes, assessments, rentais, or other charges, or such bonds or
notes, or any combination thereof, is not subject to Chapter 133. of the Revised Code,'P'he proceeds from the collection
of such taxes or assessments, and any interest earned thereon, shall be paid into a special fund immediately upon
the collection thereof by the political subdivision for the purpose of providing such contribution at the times required
under such agreements.

When the contribution of any political subds`vi5ion is to be made over a period of time from the proceeds of the
collection of special assessments, the interest, accrued and to accrue before the first installtnent of such assessments is
collected, which is payable by such political subdivision on such contribution under the terms of such an agreement,
shall be treated as part of the cost of' the improvement for wlsich such assessments are levied, and that portion of
such assessments as is collected in installment.s shall bear interest at the same rate as such political subdivision is
obligated to pay on,such eontribution under the terms and provisions of such agreement and for the same period of time
as the contribution is to be made under such agreement. If the assessment or any installment thereof is not paid
when due, it shall bear iraterest until the payment thereof at the same rate as such contribution and the county auditor
shall annuaily place on the tax list and duplicate the interest applicable to such assessment and the penalty and any
additional interest thereon as ottierwise authorized by law.

NEORSD Appx. 000126



ORC Ann. 6119.09
Fage2of2

Any political subdivision, pursuant to a favorable vote of the electors in an election held before ar after November
19, 1971, for the purpose of issuing bonds to provide iitnds to acquire, construct, or equip, or provide real estate
and interests in real estate for, a waste water facility or a water management facility, whether or not the political
subdivision, at the titne of such election, had the authority to pay tlse proceeds from such bonds or notes issued in
anticipation thereof to a regional water and sewer district as provided in this section, may issue such bonds or notes in
anticipation of the issuance thereof and pay the proceeds thereof to the district in accordance wiilt its agreement
with the district; provided, that the legislative authority of the potitical subdivision determines that the water resource
project to be acquired or constructed by the district in cooperation with such political :subdi.vision will serve the
same public purpose and meet substantially the same public need as the facility otherwise proposed to be acquired
or constructed by the political subdivision with the proceeds of such bonds or notes.

History

134 v S 166 (;=.[f 11-19-71); 139 v H 379, Eff 9-21-82.

Page's Ohio Revised Code Annotated:

Copyright 9 2014 by Matthew Becder & Compuuy, lno,, a member of the L.exisNexis Group. AII rights rescrved.
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Ohio t::'aaaxditutaon > Cf?1V$7'ITII7'If?I+1 OF THE .STA7'.^ OF 0117€3 > ARTICLE 3'. BILL ®f;' ^KICrHTS

[! 19b. Privntc property rights in ground water, lakes atrd other rvaterconrses

(A) The protection of the rights of Ohio's property owners, the protection of Ohio's natural resources, and the
maintenance of the stability of Ohio's economy require the recognition and protection of property interests
in ground water, lakes, and watercourses.

(B) The preservation of private property interests recognized under divisions (C) and (I)) of this section shall
be held inviolate, but subservient to the public welfare as provided in Section 19 of.' Article I o£ the
Constinztion.

(C) A property owner has a property interest in the reasonable use of the ground water underlying the property
owner's land.

(D) An owner of riparian land has a property interest in the reasonable use of the water in a lake or waitercourse
located on or flowing through the owner's riparian land.

(E) Ground water underlying privately owned land and nonnavigable waters located on or flowing tlarough
privately owned land shall not be held in trust by any governm.ental body. The state, and a political
subdivision to the extent authorized by state law, may provide for the regulation of such gvaters, An owner
of land voluntarily may convey to a governmental; body the owner's property interest held in the ground water
underlying the land or nonnavigable waters located on or flowing through the land.

(F) Nothing in this section affects the application of the public trust doctrine as it applies to Lake Erie or the
navigable waters of the state.

(G) Nothing in Section le of Article TI, Section 36 of Article II, Article VIII, Section i of Article X, Section 3
of Article XVT3I, or Section 7 of Article XVIII of the Constitution shall impair or limit the rights established
in this section.

Hi,story

(Adopted November 4, 200$, effective December 1, 2008.)

Page's ohio Reyised Code AnnotatecG•
4"oisyright 0 2014 by h9ait}acw Sendcr & Company, Inc., a member of tha LexisNexis Group.
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