
^7r:,; A L
^ Ae ^Z4^w

IN THE SUPREME COURT OF OHIO

State of Ohio, Case No.

Plaintiff-Appellee,

V.
On Appeal from the Cuyahoga
Cou:nty Court of Appeals,
Eighth Appellate District

Issa Kona,

Defendant-Appellant.

Cotirt of Appeals Case No.
CA-13-100191

MEMORANDUM IN SUPPORT OF JURISDICTION

OF AMICUS CU.RIAI: CUYAHOGA CRIMINAL

DEFENSE LAWYERS ASSOCIATION

John T. Forristal #0078941

PO Box 16832

Rocky River, Ohio 44116
(216) 592-8573
jtf;32@yahoo.com

Counsel for Arnicus Curiae Cuyahoga

Criminal Defense Lawyers Association

Joseph T. 13urke #0052535

Polito, Paulozzi, Rodstrom & Burke, LLP
21300 Lorain R.oacl

Fairview Park, Ohio 44126
Ph:(440) 895-1234

Fax: (440) 895-1233
Counsel for Appellant Corrine Codeluppi

Diane Smilanick, Esq. (0019987)

Counsel of Record

Timothy J. McGinty, Esq. (0024626)

Cuyahoga County Prosecutor

1200 Ontario St., 9r" Floor

Cleveland, Ohio 44113

(216) 443-7800 Telephone

C"oun.rel for Plaintiff-Appellee Stute of Ohio

^.....£ ^.; ^ ^^xi ^.: .,.
; `':5 ;
'---,,`-:;

s' 2,011 4

C L E Rss 0 F C (;U IRT
^T"we^f^. r^ '^,- ri
^ st^ ^s'al^ a_F ;^^ 0 H1 10

MAt° 1 Z ? 0 14

CLERK OF GOU'RT
SUPREME CaURT OF OHIO



TABLE OF CONTENTS

INTEREST OF AMICUS CURIAE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I

EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC

OR GREAT GENERAI, INTEREST AND INVOLVES A

SUBSTANTIALCONSTITUTIONALQUESTION,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 1

STATEMENT OF THE CASE AND FACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . . . . . 2

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW . . . . . . . . . . . . . . . . . . . . . . . . . 3

A. PROPOSITION OF LAW NO, 1: A written adtnission of guilt required by a diversion

program is the functional equivalent of a guilty and/or no contest plea arid/or no
contest for purposes of R.C.

2943.031 ................... .. ..... ......... .... .........,.,,..3

B. PROPOSITION OF LAW NO. 2: A noncitizen is required to be advised as to potential
immigration consequences pursuant to R.C. 2943.031 when required to provide a
written admission of guilt as condition precedent for admission into a pretrial
diversion prograni . . . . . . . . . . . . . . . . . > . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

C. PROPOSITION OFLAW NO. 3: A written adniission of guilt is not made lcnowingly,

voluntarily, and intelligently when a noncitizen is not advised of potential

immigration consequences . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

D. PROPOSITION OF LAW NO.4: A trial court should, pursuant to Crim.R. 32.1,
withdraw a written admission of guilt thereby vacating the conviction for imnaigration
purposes, where a inanifest injustice will othervs;ise occur . . . . . . . . . . . : . . . . . . . . . . . 7

E. PROPOSITION OF LAW NC1. 5: A trial court has jurisdiction to withdraw a written

admission of guilt and vacate the conviction after a dismissal . . . . . . . . . . . . . . . . . . . . .9

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

CERI'IFICAI'E OF SERVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

ii.



I'tiTEREST OFAiViICUS CURIAE

The Cuyahoga Crinzinal Defense Lawyers Association (CCDLA) is one of the largest

professional organizations of criminal law practitioners in Ohio. The CCDLA meets regularly to

provide a forunl for material exchange of information cancerning the improvement of criminal

law, its practices and procedures. Through these meetings, and its active online community, the

CCDLA promotes the study, research and advancement of knowledge of criminal defense law

and promotes the proper administration of criminal justice.

CCDLA members practice in courts throughout Ohio, and regularly represent non-

citizens facing criminal charges that can lead to severeiinmigration consequences, such as

deportation. As such, the members of the CCDLA have a vested interest that therigltts of non-

citizens are protected, If the ruling of the Cuyahoga County Court of Appeals, Eighth Appellate

District is not reviewed by this Court and ovexturned, non-citizen defendants in Cuyahoga

County will face deportation even though they were never convicted of a crime. This Court

cannot allow that to happen.

'THIS CASE RAISES A SU.BS'TANTIAII CONSTITUTIONAL QU.ES'TION;

INVOLVES A FELONY; AND CONCER'VS MATTERS OF PUBLIC OR GREAT

GE1V'ERAL INTEREST.

T'his case involves a.felonv, is a matter of constitutional, public and great genera.l iriterest;

and therefore, it should be reviewed by this Honorable Court, The decisions of the Cuyahoga

Court of Conarnon Pleas ("trial court") and the Cuyahoga County Court of Appeals, Eighth

Appellate District ("appellate court") violated Kona's due process rights and resulted in a

maiiifest injustice. As a matter of fact, the Eighth District Court ofAppeals found that the

application of the immigration laws in this inatter resulted in a"manifest injustice."



Interestingly, after Kona`s appeal, the Cuyahoga County Prosecutor amended the

diversion program application packet to provide a warning on possible immigration

consequences of a guilty plea, and as of January of 2014, now requires a guilty plea to be made

on the record. Kona, unfortunately, was not afforded such a warning and is now facing

deportation.

Furthezmore, Kona was never brought into open court and advised on the record of any

of his rights. "I'he trial court rnerely znade a Journal Entry. It never brought Kona into open court

to discuss the rights he was waiving or engage in any meaningful colloquy. Moreover, the trial

court failed to advise Kona as to the potential of deportation, exclusion from admission to the

Gnited States, or the potential for denial ofnaluralization based upon his written adrnission of

guilt and entry into the diversion prograzn. Despite not being fully informed of his rights before

entering the diversion prograin; the trial court and appellate cour-t somehow found that Kona's

admission of guilt was knowingly, voluntarily or intelligently rnade. Forcing a non-citizen to

admit their guilt in order to participate in the diversion. program without warning the non citizen

of the consequences of same isn-ianifestly unjust, results in a plea that is not knowingly,

voluntarily, and intelligently Inade,violates due process and violates the intent, spirit and goals

of R.C. 2943.031, R.C. 2935.36, and the Cuyahoga County Diversion Program

As demonstrated above, this case involves a felony, has constitutional questions, and has

public and great general interest; therefore, this Honorable Court should hear this case.

STAI'EVIENfi OF THE CASE AND FACTS

Amici respectfully directs tlxis Coui't to the Appellant's recitation of the case and facts

found in his 1Viemorandunl for Support of Jurisdiction.
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ARGUMENT IN SUPPOR'T OF PROPOSITION OF LAW

A. PROPOSITION OF LAV4' I: A written admission of guilt required by a diversion
program is the function.al equivalent of a guilty or no contest plea for purposes of
R.C, 2943.031(A).

In order to be accepted into the diversion program, Kona was required to write an

admission of guilt to the charges. But the trial court never asked Koixa if he was a U.S. citizen or

advised Kona of the potential immigration consequences of his admission of guilt or

participation in the diversion program.

The Eigllt.h District held that a written admission of guilt was not a "guilty plea" that

would require the trial court to provide the warning contained in R.C. 2943.031(A). However,

an admission of guilt operates as a guilty or no contest plea in the diversion program and under

immigration laws. The pulpose of the admission of guilt is to have an aclcnowledgement made

that the defendant is guilty of the offense, which is the same thingas a guilty plea or no contest

plea. Furtherxnore, aiiy admission of guilt along with the successful completion of a diversion

program constitutes a conviction uuder immigration laws. Namely, 8 U.S.C. 1101(a)(4$)(A)

defines a conviction as:

The term "conviction" means, with respect to an alien, a fornial judgment of guilt of

the alien entered by a court, of, if acijudication of guilt has been withheld, where: (i) A

judge or jury has found the alien guilty or the alien bas entered a plea of guilty or nolo

contendere or has admitted sufficient facts to warrant a finding_of guilt, and (ii)

The judge has ordered some forni of punishment, penalty or restraint on the alien's

liberty to be imposed.

In order to participate in the diversion program, Korta was required to provide a "complete,

detailed, and accurate statenient admitting youi- involvementlguiltto the pending charges."

Additionally, a successful conlpletion of a diversion program is the equivalent of time served or
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probated time for the offense as the expiation of consequences are the same. State vCIt-van, 4

Ohio App.3 )d 151, 446 N,E.2d 1161 (8t1' Dist. 1982) at paragraph 6 of the syllabus. As a

defendant cannot be admitted into the program without the trial court's approval; as he is

required to admit his guilt as a coiidition precedent to admission; as he has served time or

probated time for the offense by successftilly completing the program, the defendant has plead

guilty an^^ has been convicted of the offense for immigration purposes pursuant to 8 U.S.C.

1101(r)(48)(A). Therefore, Kona entered a guilty plea at the time he was granted admission into

the diversion program and was thus, entitled to the warning required by R.C. 2943.031(A.)

B. PROPOSITION OF LAW NO. 2: A non-citizen is required to be advised as to
potential immigration consequences pursuant to R.C. 2943.031 when required to
provide a written admission of guilt as condition precedent for admission into a
pretrial diversion program.

As shown above, the required written statement of guilt is akin to a guilty and/or no

contest plea; and therefore; pursuant to the spirit and intent of R.C. 2943.031(El); the trial court

was reqlured to advise Kona of the potential immigration consequences. Kona, however, was

never so advised and in fact was never even asked if he was a U.S. citizen. See: State v. _Lucerate,

71' Dist, No. 03 MA 216, 2005-Ohio-1657 (noting that a "plea agreeinent did not negate the duty

of the trial court to substantially comply with R.C. 2943.031.") As such, the plea!admission of

guilt was required to be withdrawn and the conviction was required to be vacated pursuant to

R.C. 2943.031(17),
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C. PRQPOSITION OF LAW NO. 3: A written admission of guilt is uotmade knowingly,
voluntarily, and intelligently when a non-citizen is not advised of potential
immigration consequences.

In order to ensure a knowing, voluntary, and intelligent plea, a trial court niust, prior to

accepting a plea from a non-citizen, advise the defendant of his constitutional rights pursuant to

Crim.R. 11, ineluding the advisement set forth in R.C. 2943.031(A), and such advisement must

affirmatively appear in the trial court'srecord. The failure of the trial court to advise Kona of his

rights pursuant to Crim,R. 11 was absohitely prejudicial and requires the vacating of the

involuntary plea. Crin1.R. 1 I(C) provides:

(2) In felony cases the court inay refuse to accept a plea of guilty or a plea of no

contest, and. shall not accept a plea ofguiltyor no contest without first addressing the

defendant personally and doing all of the following;

(a) Determining that the defendant is making the plea voluntarily, with understanding

of the nature of the charges and of the maxitnum penalty izrvolved, and if applicable,

that the defendant is not eligible for probation or for the inipasition of community
control sanctions at the sentencing hearing,

(b) Inforzxiing the defendant of and deten-nining that the defendant understands the

effect of the plea of guilty or no contest, and that the court, upon acceptance of the

plea, may proceed withjudgtnent and sentence.

(c) Informing the defendant and determining that the defendant understands that by

the plea the defendant is waiving the rights to a jury trial, to confront witnesses

against hiin or her, to have conipulsory process for obtaining witnesses in the

defendant's favor, and to require the state to prove the defendant's guilt beyond a

reasonable doubt at a trial at which the defendant cannot be compelled to testify

against himself or herself.

R.C. 2943,031(A) provides and additional warning requirement for non-citizen defendants which

must be provided pursuantto Crim.R. lI(C)(2) in order for a plea to be made lcnowingly;

voluntarily, and intelligently. Yanez at ^28-29.
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The record must affirmatively demonstrate the plea of guilty or no contest was entered

voluntarily, intelligently, and knowingly, Stcrte v Clark, 119 Ohio 5t.3d 239, 243, 2Q08-

C)hio-3748, 893 N.E.2d 462 at 111j25. "When a trial judge fails to explain the constitutional rights

set forth in Crim.R, I 1(C)(2)(c), the guilty or no contest plea is invalid under the pi-esuinption

that it was entered involuntarily and unknowingly." Id. at ¶31.

The First District Court ofAppeais has found that unless a defendant is aware of the risk

of deportation, the defendant cannot enter a knowing, voluntary, and intelligent plea:

Unless the defendant is aware of the risk of deportation, he cannot appreciate whether

it is in his best interest to waive his rights by entering a guilty p1ea.... The failure...to

inform...of the consequences may well be critical to the defendant's understanding of

his rights and the voluntariness of his guilty plea.

Yanez at !(43. Rather than providing the required warning, Kona was advised that upon a

successfiil cox^n.pletion of the program, his record would be expunged and the case disinissed

withoutfi;rther consequences. At notizne did either the trial coui-t or the Prosecutor's office ask

Kona if he was a US citizen or advise him that his participation in this prograni could result in

his deportation, excl'usion from admission to the U.S., or denial of naturalization, Kona was

never advised that a conviction for purposes of federal imtnigration laws included the successful

coinpletion of the diversion program and/or deferred adjudications. Acosta v. Asncrof't, 341 p.3d

218, 223 (C.A. 3, 2003) (offender convicted for purposes of immigration law even when charges

ultimately dismissed without an adjudication of guilt after successful coinpletion of probation);

State v. Abi-Aazar-, 154 Ohio App.3d 278, 797 N.E.2d 98 (9th Dist. 2003) (involving a case where

deportation proceedings were initiated based on a treatznent in lieu plea agreement;) In fact, in

Abi-Aazar; supra, the Ninth Distriet Court of Appeals held that the failure by the trial court to
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explain that a treatznent in lieu plea was, for immigration purposes; a conviction, rendered the

advisement ineffective and the decision to plead guilty uninforined. Thus, Kona did not

lcnowingly, vohintarily, and intelligently providean admission of guilt/guilty and/or no contest

plea and did not knowingly, voluntarily, and intelligently enter into the diversion program.

The trial court admitted duringthe hearing on theMotion to Withdraw Plea and Vacate

Judgment that a defendant as the right to krlow the charges against him including the penalties he

faces and that deportation is ultimately a penalty that was faced by Kona. Hearing Tr. at 34.

Despite the trial court's conclusion and despite the fact that the trial court never advised Kona as

to the potential immigration penalties he faced, the trial court denied the1Vlotion without

explanation. A guilty or no contest plea is only constitutionally valid to the extent that it is

voluntarily, knowingly, and intelligently entered. Kona's plea was not knowingly, voluntarily, or

intelligently made as the trial court failed to advise hinnl that the admission of guilt could affect

his immigration status. Accordingly, Kona's plea was not constitutionally valid.

D. PRC)POSITIO:y OF LAW NO. 4: A trial court should, pursuant to Crim.R. 32.1,
withdraw a written admission of guilt thereby vacating the conviction forimniigration
purposes, where a manifest injustice will otherwise occur.

In addition to the aforementioned bases for withdrawing the plea and vacating the

conviction, Kona was alternatively entitled to have the plea withdrawn and the conviction vacated

pursuant to Crim.R. 32.1. Even the Eighth District Court of Appeals noted that this case resulted in

a manifest injustice because of the immigratian consequences for participating in the diversion

program as a non-citizen. Kona at^)jI9. In a similar case, the Eleventh District Courtof Appeals

also determined that where a defendant faced deportation upon completing a diversion program due

to the trial court's faih2re to advise him of the potential consequences as required by R.C.
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2943.031( A), a manifest injustice occurred. Qasim; szipra. The Eleventh District Court of Appeals,

mtlch like the Eighth District Court ofA:ppeals in this case, erroneousl_v found that it was powerless

to correct this manifest injustice: "Vl'e realize that the department of imnaigration may choose to

proceed utilizing a dismissed conviction and a null and void plea. This would create a manifest

injustice..." 7el. at Ii20. This is the type of situation Crim.R. 32.1 was designed to rectify.

The trial court retains limited jurisdiction over a dismissed case for purposes of correcting

rnanifest injustices. Logsclon v Nicholas, 72 Ohio St. 3d 124, 127-128, 647 N.E.2d 1361 (1995);

Crim,R. 32.1. A manifest justice is defined as "a clear or openly unjust act" or a"fitndamental flaw

in the path of justice so extraordinary that the defendant could not have sought redress from the

resulting prejudice through another fonn of application reasonably available to him or her." State 1>

Labahidi, 81h Dist. No. 96755, 2012-Qhio-267, citing Stcrtev. Sneed, 2°" Dist. No. 8837 (Januai-y 8,

1986). It is manifestly unjust t1 ►at a violent non-citizen defendant who pleads guilty receives a

warning as to the potential immigration effects of his plea, but that a nonviolent non-citizen

defendant who is unlike to coinniit another offense and is admitted into the diversion program, does

not receive any such warning, despite having the same potential immigration consequences. Unless

his written admission of guilt is withdrawn and the conviction vacated, Kona has no other nieans

available to remedy this inanifestly unjust flaw in the system.

The Ohio legislature has addressed the importance of advising non-citizens of the

consequences of their plea in order to ensuxc that every person receives due pi-ocess und.er the law.

In the present case, Kona's right to due process was violated wlten the trial court failed to provide

the mandatory advisements pursuant to R.C. 2943.031(A) and Crim.R. 11, thereby tainting Kona's

plea and everything that occurred subsequently, including the result of time served upon his
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successful completion of the program and the dismissal which followed. The result is a manifest

injustice.

E. PROPOSITION OF LAW NO. 5: A trial court has juriscfiction to withdraw a writteiZ
admission of guilt and vacate the conviction after a dismissal.

The trial court and the h,ighth District Courtof Appeals erroneously believed that the trial

court did not have jurisdiction to allow Kona to withdraw his written adtnission of gttiltor vacate

the conviction after the charges had been dismissed. I-lnwever, a trial court retains jurisdiction

pursuant to Crim.R 32.1 and R.C. 2943.031(D) to withdraw a plea, vacate a conviction, to

correct a manifest injustice atidior to correct the trial court's own reversible error created by its

noncompliance with Crim.R, 11 and R.C. 2943.03 1. See R.C. 2943.031(D); Crim.R. 32.1. A

trial court furtl-ler retains jurisdiction to correct reversible error by vacating an erroneous

dismissal entry. Logsdon, supra. Since the trial court failed to provide Kona with the required

advisement pursuant to R.C. 2943.031(A) and failed to go on the record delineating Kona's

Crim.R. 11 rights, the trial cotirt retained jurisdiction to correct this error pursuant to R.C.

2943.031 and Crim.R. 32.1. As such, it was error to deny Kona's request to withdraw his plea

and vacate the conviction.

CONCI.USIOId

For the reasons discussed above, this case involves a felony, substa.ntial constitutional

cluestions and issues of important public and general interest. The appellant requests that this

Honorable Court accept jurisdiction in this case so that a manifest injustice is avoided. Due to the

obvious error, the amicus curiae also suggests that a summary reversal is appropriate. Therefore,
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this Court should hear this case and correct the lower court's error.

Respectfiilly subnlitted,

John . Forri`st;

PO,13ox 16832

Rocky River, Ohio 44116
(216) 592-8573

jtf32@yahoo.com

Counsel for Counsel for Amicus Curiae

Cuyahoga Criminal Defense Lawyers
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