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i. introduction
Appellee/Cross-Appellant  Patricia  Hulsmeyer's causes of action against

Appellants/Cross-Appellees Hospice of Southwest Ohio, joseph Killlan {collectively
“Hospice"), and Brookdale Senior Living for retaliation under RC. 3721.24 fail because
Hulsmeyer—a licensed health professional-—never reported any suspected abuse or
neglect to the Ohio Director of Health,

No licensed health professional who knows or suspects that

resident has been abused or neglected * * * shall fail to report

that knowledge or suspicion fo the director of heaith.
{Emphasis added.)

RL 3721L.22(A), Appx. 78.
The protection against retaliation afforded by R.C. 3721.24 is tied to this statutory
provision. It provides:

No person * * * shall retaliate against an employee or another
individual used by the person * * * {o perform any work or
services who, in good faith, makes a report of suspected abuse
or neglect, indicates an intention to make such a report
provides information during an investigation of suspected
abuse [or] neglect * ** by the director of health; or participates
in a hearing conducted under section 3721.23 of the Revised
Lode or in any administrative or judicial proceedings
pertaining to the suspected abuse [or] neglect * * *

R 3721.24{A)}, Appx. 83.

Long-standing principles of statutory construction make clear that a court is
prohibited from changing or adding to the words used by the General Assembly in enacting
a statute. Yet the First District Court of Appeals did just when it construed the phrase
“makes a report of suspected abuse or neglect of a resident” as used in R.C. 3721.24{A) to

mean, “makes any report of suspected abuse or neglect of a resident to anyone, including g



family member.” But the statute, by its plain terms, does not include the terms “any,” nor
does it include the phrase “to anyone, including a family member.” In fact, as Hospice and
Brookdale acknowledge, R.C. 3721.24{A), when read in isolation, is silent as to whom &
report of suspected resident abuse or neglect is to be made.

But merely because it is silent as to whom any such report should be made does not
mean that a court can change or add words to the statute to give it the meaning desired,
nor does it mean that the statute should be read in isolation. On the contrary, R.C. 3721.24,
read in pari materia with R.C. 3721.22, supports the interpretation that the term “report”
refers to a report made to the Director of Health. Indeed, R.C. 3721.24, along with R.C.
3721.22 through 3721.26, were codified as entirely new statutes when the General
Assembly enacted Am.Sub.H.B. No. 822 as part of a comprehensive statutory framework to
protect against resident abuse and neglect.

That framework protects both the interests of the resident and the reporting
individual by imposing mandatory obligations not only on a licensed health professional {o
report suspected abuse or neglect, but on the Director of Health to review and investigate
those reports. Viewing this framework as a whole as related statutes snacted together
should be, the General Assembly statutorily empowered the Director of Health with broad
investigatory powers, including subpoena power. Once the Director receives a report of
suspected abuse or neglect, he or she is required to investigate the report, conduct a
hearing on the report, and issue findings based on the allegations in the report. And the
Director is statutorily mandated to refer the matter to the attorney general, county
prosecutor, or other law enforcement official if abuse or neglect is substantiated. Making a

report to anyone other than the Director of Health would not further the goals that the



legislature intended when it enacted this statutory framework because no one besides the
Director has this broad authority.

The First District, however, ignored this statutory framework. It read R.C. 3721.24 in
isolation, without resort to RC. 3721.22 or the other statutes enacted as part of
Am.Sub.H.B. No. 822's statutory framework for reporting suspected abuse or neglect, and
concluded that the term "report” used in RC. 3721.24 was unambiguous and meant any
report made to anyone. See 9/25/13 Op. at 7 23, 25, Appx. 18, 19.

This conclusion is wrong for two reasons. First, the First District's interpretation of
“report” is only reached by changing words in the statute and adding words that are not
there, a violation of fundamental rules of statutory construction. And second, even though
Hospice and Brookdale argued below and continue to argue here that “report” as used in
R.C. 3721.24 is ambiguous, even if it was not, related statutory provisions enacted together
are read together in pari materia to determine the General Assembly’s intent. Because RB.C.
3721.24 is related to and enacted at the same time as R.C 3721.22, hoth must be read
together. Applying the in pari materia doctrine to related sections of the same law does not,
and should not, turn on a threshold finding of ambiguity. Such a rigid application of this
legal principle is contrary to Ohio statutory-construction jurisprudence, and minimizes the
Importance and usefulness of this maxim of construction. Indeed, this Court and courts
around the state and country have long construed related statutes without a threshold
finding of ambiguity.

The First District’s decision should be reversed.



118 Statement of facts

A. Hospice employs Hulsmeyer as a registered nurse to provide
hospice services to residents of Brookdale Senjor Living.

Hulsmeyer is a registered nurse and thus a licensed health professional under R.C
3721.21(L}. She formerly worked for Hospice, which provides hospice care to residents of
long-term and residential care facilities. Brookdale is one such facility where Hospice
provided services and where Hulsmeyer worked. Killian is Hospice’s Chief Executive
Officer. See 9/25/13 Op. at 11, 3, Appx. 7/23/12 Entry, Appx. 61; see also R.C
3721.21{L)(5), Appx. 76.

8. Hospice terminates Hulsmeyer's employment; Hulsmeyer sues,

Hulsmeyer claims that Hospice terminated her employment because she reported
suspected neglect to the daughter of a Brookdale resident. See 9/25/13 Op. at 710, Appx.
12; 7/23/1Z Entry, Appx. 61-62. In the five-count complaint against Hospice, Killian, and
Brookdale that followed, Hulsmeyer asserted several claims, including claims for
retaliation under R.C. 3721.24 against Hospice, Killian, and Brookdale—Counts LEilLand V
of her complaint. She also asserted a claim for wrongful discharge in viclation of public
policy against Hospice—Count HI—and a claim for tortious interference with a business
relationship against Brookdale—Count IV, id.

¢ Hospice and Brookdale each file motions to dismiss, in part, for

failure to state a claim for retaliation under R.C. 372 1.24; the trial
court grants the motions on that issue.

Because Hulsmeyer did not allege (nor could she) that she made the report of
suspected abuse or neglect to the Director of Health, Hospice and Brookdale each filed pre-
answer motions to dismiss under Civ.R. 12{B}{6) for failure to state a claim upon which

relief can be granted. See 9/25/13 Op. at 710, Appx. 12; 7/23/12 Entry, Appx. 61. Each



argued that the refaliation claims failed as 2 matter of law because Hulsmeyer did not make
a report of suspected abuse or neglect to the Director of Health as required by R.(C. 3721.22,
which, as a related section of same law, must be read together with R.C. 3721.24.

The trial court—relying on the Eighth District Court of Appeals’ decision in Arsharm-
Brenner v. Grande Point Health Care Community, 8th Dist. No. 74835, 2000 WL 968790, and
Davis v. Marriott Internatl, Inc., No. 04-4156, 2005 Fed App. 0812ZN, 2005 WL 2445945 {6th
Cir. Oct. 4, 2005)—agreed that R.C. 3721.22 and 3721.24 should be read together and,
when read together, Hulsmeyer's retaliation claims failed as a matter of law because
Hulsmeyer failed to make a report to the Director of Health as required by R.C. 3721.22. See
7/23/12 Entry, Appx. 63-65. The court dismissed Counts [ and 1 against the Hospice
defendants, and Count V against Brookdale. /d at 65. The trial court also dismissed
Hulsmeyer’s wrongful-discharge claim against Hospice {Count I}, because R.C. 3721.24
provided a statutory remedy that adequately protected society’s interest. Id. at 66. The trial
court, however, did not dismiss Hulsmeyer’s torticus-interference claim {Count IV} Id. at
67. Hulsmeyer nonetheless subsequently dismissed that claim with prejudice and appealed
to the First District Court of Appeals. See 9/25/13 Op. at § 18, Appx. 12.

B. The First BDistrict reverses, in part, and affirms, in part.

Contrary to this Court’s long-standing statutory construction jurisprudence, the
First District did not read R.C. 3721.24 and 3721.22 in pari materia. Instead, it found that
this maxim did not apply since the term “report” as used in RC. 3721.24 was not
ambiguous. See 9/25/13 Op. at § 23, Appx. 18 (“The statute provides protection for any
reports of suspected abuse and neglect that are made or intended to be made, not just

those reports that are made or intended to be made to the Director of Health."}; see also id,



at T2, Appx. 19 ("Because the statute is unambiguous and does not limit reports of
suspected abuse or neglect to only those reports made or intended to be made to the
Director of Health, we need not look to RC. 372122 and 3721.23 for assistance in
interpreting the statute.”}. In reaching this conclusion, the court relied on State ex rel
Herman v. Klopfleisch, 72 (hio $t.3d 581 {1995}, and noted parenthetically that “the in pari
materia doctrine may only be used in interpreting statutes where some doubt or ambiguity
exists.” Id. at § 25, Appx. 19. It thereafter read R.C. 3721.24 in isolation and found the
report of suspected abuse or neglect made to the resident’s daughter sufficient to state a
claim for retaliation and reversed that part of the trial court’s judgment finding
Hulsmeyer’s retaliation claim under R.C. 3721.24 failed as a matter of law. Jd. at 132, Appx.
21. It nonetheless affirmed the court’s decision as to Hulsmeyer's claim against Hospice for
wrongful discharge in viclation of public policy, concluding that she had an adequate
remedy for retaliation under R.C. 3721.24. Id. at § 31, Appx. 21.
Recognizing that its judgment conflicted with that of the Eighth District in Arsham-

Brenner, the First District certified the following issue to this Court:

Must an employee or another individual used by the person or

government entity to perform any work or services make a

report or indicate an intention to report suspected abuse or

neglect of a nursing home resident to the Ohio Director of

Health to state a claim for retaliation under R.C. 372 1.24{A}?

9/25/13 Op. at 7 32, Appx. 15-16.

E. Hospice and Brookdale jointly seek further review by the
Supreme Court of Ohio; Hulsmeyer cross-appeals.

Hospice and Brookdale thereafter jointly filed a Notice of Certified Conflict {Appx. 1)

andt this Court determined a conflict exists. See 3/13/14 1. Entry, Huismeyer v. Hospice, Case



No. 2013-1644. Hospice and Brookdale also sought discretionary review on jurisdictional
grounds as well and Hulsmeyer cross-appealed, Hulsmeyer v. Hospice, Case No. 2013-1766.
The Court accepted the appeal and cross-appeal, and consolidated the cases. See 3 J18/14].
Entry, Hulsmeyer v. Hospice, Case No, 2013-1766.

. Argument

RC 372124 and 3721.22 are related statutes that should be
read together and, when read together, a claim for retaliation
under RC. 3721.24 requires a person reporting suspected
abuse or neglect to make that report to the Director of Health.

A. RC 372124 and 372122 were enacted together as part of a
comprehensive statutory framework for reporting suspected
resident abuse and neglect.

Of paramount concern when construing statutory provisions is the General
Assembly's legislative intent. Bartchy v. State Bd. of Edn., 120 Ohio St.3d 205, 2008-Chio-
4826, § 16. And that intent is expressed in the terms used in the statute, not only according
to their common usage, but when considered in context as well, /d,; see also R.C. 1.42, “fMtis
a cardinal rule of statutory construction that significance and effect should if possible be
accorded every word, phrase, sentence and part of an act.” Wachendorf v. Shaver, 14% Ohio
St. 231, 237 {1948).

Here, the General Assembly codified R.C. 3721.22 and 3721.24 as entirely new
sections when it enacted Am.Sub.H.B. No. 822 {effective December 13, 1890} and they were
enacted together along with other related and entirely new sections—R.C. 3721.23,
3721.25, and 3721.26~as part of a comprehensive statutory framework for reporting

suspected resident abuse and neglect, investigating those reports, and profecting those



whom make the reports. See Am.SubH.B. No, 822, Appx. 88, 100-102.! These newly
codified and jointly enacted sections—R.C. 3721.22 through 3721.26-are written
consecutively in the Revised Code. Summarized, they are:

® R.C. 3721.22 governs reports of resident abuse and subsection {AYin
particular requires a licensed health professional to report suspected
abuse or neglect to the Director of Health {Appx. 78);

® R.C. 3721.23 governs the procedure the Director of Health follows for
receiving, reviewing, and investigating {including conducting a
hearing on} a report of abuse or neglect, and requires reporting
substantiated cases to the attorney general, county prosecutor, or
other appropriate law enforcement official (Appx. 80);

® R.C. 3721.24 prohibits retaliating against the person making a report
of suspected abuse or neglect, including retaliatory discharge (Appx.
83);

® R.L. 372125 protects from disclosure the identity of the Derson

making a report of suspected abuse or neglect at any time after the
report was made {Appx. 85); and

® R.C. 3721.26 gives the Director of Health rulemaking powers “to
implement R.C. 3721.21 to R.C. 3721.25” (Appx. 87).

As a whole, these entirely new sections enacted together evince a statutory
framework that provides a mechanism for reporting and investigating suspected resident
abuse and neglect. As part of that framework, the General Assembly made clear that
reports of suspected abuse or neglect are to be made to the Director of Health, In fact, it

imposes mandatory obligations on licensed health professionals to make such a report:

¥ This Act also amended RO 3721.21-—the definitions statute—to include new terms
needed to give effect to RC. 3721.22 through 3721.26. See Am.Sub.1LB. No, 822, Appx. 100,



Ne licensed health professional who knows or suspects that a
resident has been abused or neglected, or that a resident’s
property has been misappropriated, by any individual used by
a long-term care facility or residential care facility to provide
services to residents, shall fail to report that knowledge or
suspicion to the director of heaith.

REC.3721.22{4A), Appx. 78.2
Indeed, the Director of Health, and only the Director of Health, receives the report
R.C 3721.23{A}, Appx. 80. The Director thereafter reviews the report and, with the broad
investigative powers (including subpoena power] authorized under R.C. 3721.23(B}(2},
conducts an investigation and hearing according to rules adopted by the Director for these
statutory provisions. See R.C. 3721.23(4) and 3721.26, Appx. 80, 87. And if abuse or neglect
is substantiated after that review, the Director has mandatory obligations to report the
abuse or neglect to the attorney general, county prosecutor, or other appropriate law
enforcement official. See R.C. 3721.23{(C), Appx. 81. The rulemaking provision—R.L
3721.26—underscores the interrelatedness of R.C. 3721.22 and 3721.24. That section, on
its face, authorizes the Director of Health to adopt rules “to implement sections 3721.21 to
3721.25.7 See R.C. 3721.26, Appx. 87.
It is within the midst of this statutory framework that RC 3721.24—the statutory
provision protecting against retaliation—is placed. It provides:
No person or government entity shall retaliate against an
employee or another individual used by the person or
government entity to perform any work or services who, in
good faith, makes a report of suspected abuse or neglect of a

resident or misappropriation of the property of a resident;
indicates an intention to make such a report; provides

* Reports by any other person, including a resident, are merely permissive, but they are still
made to the Director of Health. See RC. 3721.22{B), Appx. 78.



information during an investigation of suspected abuse,
neglect, or misappropriation conducted by the director of
health; or participates in a hearing conducted under section
3721.23 of the Revised Code or in any other administrative or
judicial proceedings pertaining to the suspected abuse, neglect,
or misappropriation. For purposes of this division, retaliatory
actions include discharging, demoting, or transferring the
employee or other person, preparing a negative work
performance evaluation of the employee or other person,
reducing the benefits, pay, or work privileges of the employee
or other person, and any other action intended to retaliate
against the emplayee or other person.

R.C. 3721.24{A}, Appx. 83.

R 372121 through 3721.26 evince a statutory framework that must be read
together. Indeed, R.C. 3721.21 defines the terms used in RC. 3721.22 through R.C. 3721.26
and each section references others within this statutory scheme. By deoing so, the General
Assembly made clear that it intended that these sections be read together,

B, R.C. 3721.24 is silent as to whom a report is to be made, which
underscores that it is subject to more than one interpretation.

R.C. 3721.24, itself, is silent as to whom a report of suspected abuse or neglect is to
be made. This silence makes “report” subject “to more than one interpretation” and
therefore requiring further interpretation to effect the legislature’s intent in enacting the
siatute,

This Court’s decision in Sheet Metal Workers’ Internatl Assn. Loc. Union No. 33 v.
Gene's Refrig, Heating & Air Conditioning, Inc, 122 Ohio 5t.3d 248, 2009-0hio-2747,
supports this conclusion. In that case, an employee worked in an off-site fabrication shop of
contractor Gene's Refrigeration, which had been awarded a contract for the construction of
a local fire station. The employee claimed he was entitled to be paid the prevailing wage

under the prevailing-wage law, R.C. 4115.05, for the project. Gene’s Refrigeration, however,
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argued that the prevailing-wage law applied only to work performed on the project site,
not work perfafmed off-site. Id. at 7 25-27.

Construing the statute, the Court noted the statute’s silence as to where the
employee must be working—i.e, either on the project site or off-site. And it was this silence
alone that made the statute “subject to varying interpretations” requiring a construction
“that carries out the intent of the General Assembly.” id. at % 29, To do so, the court looked
beyond the statute to the prevailing-wage “statutory scheme.”

R.C. 4115.05 does not specifically refer to persons whose work
is conducted away from or off the project site. Other
paragraphs within R.C. 411.05 and elsewhere in the prevailing-

wage statutory scheme, however, provide insight into the
scope of the law,

Id. at  34. The Court thereafter construed the prevailing-wage statutory framework, along
with related administrative regulations, in pari materia to conclude that RC. 4115.05
applies only to persons working at the project site. Id. at 9§ 43; see also State ex rel. Colvin v,
Brunner, 120 Ohio 5t3d 110, 2008-Chio-5041, 46 {construing related registration-
requirement election statutes together in pari materia, and also along with related
constitutional provision, where the statute was silent as to the date a citizen must been
registered to be entitled to vote in a particular election).

The silence in R.C. 3721.24—i.e, not specifying to whom a report of abuse or neglect
is to be made to be entitled to the protection against retaliation—is no different than the
silence found in the statute at issue in Sheet Meta! Workers or Colvin. Even Hulsmeyer's
arguments in the First District confirms the varying interpretations that RC. 3721.24's
silence portends. At one point, Hulsmeyer argued that the report in RC. 3721.24 could be

made to anyone, but then limited that “to any appropriate agency.” Compare Hulsmeyer Br.
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at 7 with Br. at 10. Hospice and Brookdale pointed this out in briefing below, noting that
Hulsmeyer's vacillating arguments as to the meaning of report underscored the term's
ambiguity. Hospice Br, at 7; Brookdale Br. at 6.

R.C. 3721.24(A) then is not plain and unambiguous as Hulsmeyer argues or the First
District held. Instead, both add wordé to R.L. 3721.24 that are not there and change words
that are. By concluding that a report of suspected abuse or neglect need not be made the
Director of Health as this statutory framework requires, the appellate court has effectively
sald that “a report of suspected abuse or neglect” means “any report of suspected abuse or
neglect made to anyone,” including a resident’s daughter as Hulsmeyer-—a licensed health
professional with mandatory obligations under R.C. 3721.22{A}——alleges she did here. But
changing “a report of suspected abuse or neglect” to “any report of suspected abuse or
neglect” and then adding the phrase “made to anyone,” or as Hulsmeyer also argued below
“made to any appropriate entity,” both changes and adds words to a validly enacted statute,
which courts cannot do. See Wilson v. Kasich, 134 Ohio St.3d 221, 2012-0hio-5367, § 40
("In essence, relators’ interpretation replaces the phrase, “to the extent”—a phrase that
vests the apportionment board with discretion—with the conditional term “if” But this
interpretation changes the meaning of Section 7{D}, which we cannot do.”}; State ex rel
Carna v. Teays Valley Loc, Sch. Dist Bd of Edn., 131 Ohio 5t.3d 478, 2012-Chic-1484, T 24
{noting that the appellate court “improperly included words in the statute that were not
there” and thereafter cautioning against “judicial legislating” by adding words to a statute);
Pratte v. Stewart, 125 Ohio St.3d 473, 2010-Ohio-1860, 7 49 (“Pratte is asking this court
*** to contravene established axioms of statutory construction by inserting words in the

statute that were not used by the General Assembly.”}; Wachendorf, 149 Ohio St. at 237-38.
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L. As related sections enacted together, R.C. 3721.24 and 3721.22
should be read together in pari materia.

This Court has made clear that related statutes must be construed together and read
in pari materia:
In interpreting a statute, a court’s principal concern is the
legislative intent in enacting the statute. In order to determine
that intent, a court must first look at the words of the statute
itself. We are also mindful that “all statutes which relate to the
same subject matter must be read in pari materia” In

construing such statutes together, full application must be
given to both statutes unless they are irreconcilable.

Carnes v. Kemp, 104 Ohio $t.3d 629, 2004-0hic-7107, § 16. {Citations omitted.}
And this Court has further made clear that statutes enacted or amended together at
the same time are related statutes should be construed together,
Where two sections of a statute relating to the same subject
matter are amended in the same act, effective at the same time,

they are in pari materia, and full effect must be given to the
provisions of both sections if the same can be reconciled.

State ex rel. O'Neil v. Griffith, 136 Chio St. 526 {1940), paragraph one of the syllabus; see
also Bd. of Park Commrs. of Cleveland Metro. Park Dist. v. Wyman, 116 Ohio St. 441 (1927},
paragraph two of the syllabus {appropriations statutes were "originally enacted in 1869 as
parts of the same bill, and have been carried into re-enactments in substantially the same
form ever since, and are in pari materia and MH} be so construed as to give force to each”);
Emerson v. Seville Elevator Co., 38 Ohio App.3d 55, 56-57 [9th Bist. 1987} (reading R.C
926.01{D} as to the meaning of "depositor” with R.C. 925.18 in pari materia becanse they
“relate to the same subject matter, were amended in the same Act *** and became

effective at the same time").
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As early as 1924 this Court recognized the usefulness of in pari materia as a maxim
of construction with respect to statutes and laws enacted at the same time, and have
applied it without the rigidity applied by the First District here. In State ex rel Crawford v.
Indus. Comm. of Chip, for example, this Court was confronted with construing a former
version of a workers’ compensation statute that appeared clear and mandatory when read
in isolation, and would have required continuing payments to the estate of the widow of an
injured worker. Finding it unnecessary to “resort to a technical analysis of the language” of
the statute, the Court stated in unequivocal terms that the statute “must be construed in
pari materia” with all other workers’ compensation laws,

They are all parts of the same law. They are all enacted
pursuant to the same constitutional authority and must be
harmonized by the Commission as not to create inequalities; so

as not to create rights in favor of one class of persons wholly
inconsistent with the rights of others.

State ex rel, Crawford v. Indus, Comm. of Ohip, 110 Ohio St. 271, 280 {1924).

S0 too is R 3721.24. It is part of the same law that codified R.C. 3721.22 and B.C.
3721.23, 3721.25, and 3721.26. See Am.Sub.H.B. No. 822, Appx. 88, 100-102. To construe
R.C. 3721.24 in isolation would create inequalities in investigating, and acting upon, reports
of suspected abuse or neglect. No one other than the Director of Health is empowered with
subpoena power to investigate a report of suspected abuse, and no one other than the
Director can hold 2 hearing to further that investigation and report those findings to
appropriate law enforcement officials if abuse or neglect is substantiated. The inequalities
foretold in Crawford hold equal force today.

Other courts have recognized that R.C. 3721.22 and 3721.24 are related and should

be read in pari materia. In Arsham-Brenner v. Grande Point Health Care Community, 8th Dist.
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No. 74835, 2000 WL 968790 (July 13, 2000), for example, the plaintiff sued her employer
for retaliatory discharge under R.C 3721.24. Although she made no report of suspected
abuse to the Director of Health, she argued that “reports” {0 her employer satisfied the
statute because the statute is silent as to whom the report is to be made. /d. at *6. The court
disagreed.

Under R.C. 3721.22({A}, a licensed health professional is obliged

to report suspected abuse or neglect "to the director of health.”

Sections B and C describe voluntary reporting to the “director

of health.” The intervening statute, RC. 3721.23, refers to the

duties of the director of health to investigate allegations.

Reading these statules together, we believe that RC 372124

forbids retaliation for reports, whether obligatory or

voluntary, made only to the director of health pursuant 1o R.C.

3721.22. Any reports to others, such as to appellant's

employer, of suspected resident abuse or neglect do not qualify
for protection under R.C. 3721.24{4). (Fmphasis added.)

id. at *6.

Relying on Arsham, the Sixth Circuit Court of Appeals in Davis v. Marriott fnternatl,
fac., No. 04-4156, 2005 Fed.App. 0812N, 2005 WL 2445945 {6th Cir. Oct. 4, 2005}, likewise
construed RC. 3721.22 and 3721.24 together. In that case, the plaintiff argued that a report
made to her supervisors satisfied R.C. 3721.24 even if she did not report suspected abuse
to the Director of Health. /4. at *2. The Sixth Circuit disagreed, read both R.C. 3721.24 and
3721.22 together, and held that her complaint failed to state a claim for retaliatory
discharge under R.C. 3721.24 because she did not allege that she made or intended to make
a report to the Director of Health. Id. at *3; see also Dolan v. St Mary’s Mem, Home, 1532 Ohio
App.3d 441, 2003-0hio-3383, § 16 (1st Dist) {reading R.C. 3721.22 and 3721.24 together

in the context of analyzing whether the plaintiff had a claim for wrongful discharge in



violation of public policy and noting that R.C. 3721.22 requires a licensed health pmfessian
to report suspected resident abuse to the Director of Health).

Arsham and Davis, and even Dolan by inference, recognized that R.C. 3721.22 and
3721.24 are related statutes that must be read together. And when read together, "report”
as used in R.C. 3721.24 means a report made to the Director of Health.

. Construing related statutes together in pari materia does not
reguire a threshold finding of ambiguity.

Ghio has codified many of its rules of statutory construction, including a rule of
construction for ambiguous statutes. Written in permissive terms, RC. 1.49 allows, but
does not require or limit, a cowrt to consider several matters, including: {1) the object
sought to be attained; {2} the circumstances under which the statute was enacted; {3} the
legislative history; {4} the common law or former statutory provisions, including laws upon
the same or similar subjects; (5} the consequences of a particular construction; and (6} the
administrative construction of the statute. R.C. 1.49 {A)-{F}, Appx. 69.

Nothing in this rule of construction prevents a court from applying the in pari
materia maxim only upon a thresheld finding of ambiguity as the First District so rigidly
concluded. See 3/25/13 Op. at § 25, Appx. 19. On the contrary, courts may consider laws on
related subjects when a statute is ambiguous, but there is no legal basis for resorting to a
rule of construction only when a statute is ambiguous.

This Court’s decision in State ex rel. Herman v. Klopfleisch, 72 Ohio 5t.3d 581 {1995,
supports this conclusion. The First District relied on this case as its authority that the in
pari materia doctrine is only applied when there is “some doubt or ambiguity” in a statute.

9/13/13 Op. at ¥ 25, Appx. 19 (stating parenthetically that “the in pari materia doctrine
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may only be used in interpreting statutes where some doubt or ambiguity exists”). But
Klopfieisch does not say that. Instead, this Court merely said—and R.C. 1.49 confirms—that
the “in pari materia doctrine may be used in interpreting statutes where some doubt or
ambiguity exists.” (Emphasis added.} Id. at 585. It did not say that it is only used when there
is an ambiguity as the First District stated. In fact, the Klopfleisch court went on to say that
“[a}ll statutes relating to the same general subject matter must be read in pari materia” and
that they must be given “a reasonable construction so as to give proper force and effect to
each and all of the statutes.” /d,

And other courts, like the Klopfleisch court, have relied on the permissive nature of
R.C. 1.45, all quite appropriately, and construed related statutes in pari materia when faced
with an ambiguous statute. See Blair v. Bd. of Trustees of Sugarcreek Twp.,, 132 Chio 5t.3d
151, 2012-0hic-2165, § 17-18 (finding R.C. 505.49(B)(3) ambiguous and resorting to an in
part materia reading to clarify the ambiguity}; Cheap Escape Co, Inc. v. Haddox, [.LC., 120
Ohio 5t.3d 493, 2008-0hio-6323, § 13 (finding it “appropriate” to review related statutes in
pari materia to resolve ambiguity in R.C. 2901.18{A)).

That is not to say, however, that there is no authority for the First District's
conclusion. Indeed, this Court in State Farm Mut. Auto. Ins. Co. v. Webb, 54 Ohio $t.3d 61
(1990}, stated in clear terms that the “rule of statutory construction of in pari materig is
applicable only when the terms of a statute are ambiguous or its significance is doubtful”
Id. at 63. No cases have been identified, however, relying on this precise language from
State Farm. This Court has nonetheless, at times, criticized courts for reading related
statutes in pari materia when the language of a statute is unambiguous. See, eg., State v.

Robinson, 124 Ohio 5t.3d 76, 2009-0hio-5937, 431,
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But this Court, too, has long applied the in pari materia doctrine without a threshold
finding of ambiguity. In State ex rel. Crawford v. Indus. Comm. of Ghio, this Court construed a
former workers’ compensation statute in pari materia with other workers' compensation
statutes and the Ohio Constitution despite the “seemingly imperative language” of the
statute at issue. Crawford, 110 Ohio St. 271, 285 (1924). In such a situation, the Court
stated unequivocally that an otherwise unambiguous statute “must yield” to other related
provisions to give effect to the legislature’s intent. Jd.

The Court relied on the in pari materia doctrine again in Krueger v. Krueger, 111
Ohio 5t. 369 (1924), without a threshold finding of ambiguity. In that case, it construed
three related probate statutes in pari materia in resolving whether an after-born child not
specifically provided for in the testator's will could maintain a partition action at the
testator's death. The Court stated unequivocally that the statute entitling the after-born
child to the same share of the estate was “not of doubtful meaning” (id. at 373}, yet
nonetheless construed this statute with other related statutes in ultimately concluding that
the after-born child was entitled to maintain the action. /d. at 380,

This Court undertook the same analysis in State ex rel. O'Neil v, Griffith, 136 Ohio St
526 (1940). At issue in that case was the construction of a statute involving the
appointment of members to county boards of elections. Construing related statutes on the
same subject matter amended at the same time together in pari materia, the court found
the statutes “entirely reconcilable” and enforceable. Id. at 529; see also id. at paragraph one
of the syllabus,

More recently, this Court again construed related statutes together in pari materia

in State v. Buehler, 113 Ohic 5t3d 114, 2007-Chio-1246, even though it found nothing
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ambiguous or conflicting about the statutes at issue. /d. at ¥ 31 {"We recognize that these
statutes are not ambiguous and are not in conflict.”}; see also id. at paragraph one of the
syllabus (“A careful, commonsense reading of R.C. 2953.74{} in pari materia with RC
2853.72 and 2953.73 and the remainder of R.C. 2953.74 illustrates the intent of the General
Assembly to authorize the trial court to exercise its discretion in how to proceed when
ruling on an eligible inmate’s application for DNA testing.”).

Other decisions from this Court and other courts have analyzed related statutes
similarly. In State ex rel Taxpayers for Westerville Schools v. Franklin Lty. Bd. of Elections,
133 Ohio St.3d 153, 2012-0Chio-4267, for example, relator sought a writ of mandamus
requiring the county beard of elections to place a levy-decrease guestion on the baliot for
the November 2012 election. At issue was the meaning of “rate of levy” as that term is used
in R.L. 5705.261. The Court found nothing ambiguous about the “rate of levy” language in
R.C. 5705.261 yet it nonetheless construed this statute in pari materia with R.C
5705.192(B) and 319.301 to find that the relator was not entitled to the writ. Jd. at 7 18-23,
26; see also Sugarcreek Twp. v. Centerville, 133 Ghio $t.3d 467, 2012-0Ohio-4649, g 20‘, 23
{finding the language in R.C. 703.023(H) plain but nonetheless “bolstering” its
interpretation of the statute by construing with R.C. 5709.40(F)}; Lawrence v. Youngstown,
133 Ohio 5t.3d 174, 2012-0hio-4247, 1 24 (construing R.C. 4123.90 in pari materia with
the R.C. 4123.85 to find that the term “discharge” means notice of discharge, not the date of
discharge); State ex rel. 4m. Subcontractors Assn,, Inc. v. Ohio State Univ,, 129 Ohio 5t.3d 111,
2011-Chic-2881, ¥ 38-39 {construing R.C. 153.54(A) in pari matéria with other provisions
in R.C. Chapter 153 to find the term “bidding for a contract” as used in R.C. 153.54{A) is tied

to an award to the "lowest responsive and responsible bidder”); State ex rel Lucas Cty.
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Republican Party Executive Commt. v. Brunner, 125 Ohio 5t.3d 427, 2010-0hic-1873, 9 14-
16 {construing R.C. 3501.07 in pari materia with R.C 3517.05 and finding relator not
entitled to writ of mandamus compelling Secretary of State to appoint him to local county
board of elections); State ex rel, Citizens for Open, Responsive & Accountable Govt. v. Register,
116 Ohio 5t.3d 88, 2007-Chio-5542, 1 28-36 {construing RC. 121.22, 149.43, and 507.04 in
pari materia in determining whether a township officer has certain duties that would
entitle relator to writ of mandamus that these duties be performed); Suez Ca.‘ v. Young, 118
Ohic App. 415, 418 {6th Dist1963) {construing various sections of Workmen's
Compensation Act “in pari materia * * * to arrive at an interpretation of the intention of the
Legislature™].

And yet still other decisions from this Court construe related statutes in pari materia
when a statute is silent on a particular issue. In State ex rel, Shisler v, Ohio Public Employees
Retirement Sys., 122 Ohio St.3d 148, 2009-0hio-2522, for example, relator sought a writ of
mandamus compelling the Ohio Public Employees Retirement System {PERS) to accept her
late husband's election for survivorship benefits that he executed before his death but was
not received by PERS until after his death. Noting that the relevant statute—R.C. 145,46
was silent as to whether the election is invalidated if the retiree dies before it is received by
PERS, the Court construed this statute in pari materia with related statutes to find that it
was. Id. at § 20.

Now it could be said that a statute’s silence on a particular issue means the statute is
ambiguous and subject to varying interpretations as this Court said in Sheet Metql
Contractors and Colvin discussed in Section I1I{B). But the Shisler court did find that to be

50. Instead, it said that R.C. 145.46 and related statutes “have unequivocal meanings” and
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vet the Court still construed these related statutes together, Shi?ier, 122 Ohio 5t.3d 148,
2009-Chio-2522, 9 25.

The same is true of the statute at issue in Hughes v. Registrar, Ohio Bur. of Motor
Vehicles, 79 Ohio 5t3d 305 {1997). At issue in that case was whether an Ohio-licensed
driver convicted of a DUI in Kentucky would be entitled to occupational driving privileges
during the suspension of his driving privileges as a result of the conviction. Had the driver
been convicted in Ohio of the same offense, there was no guestion that R.C. 4507.16 would
allow him occupational driving privileges. But Ohio residents convicted in ancther state
were governed then by a different statute, R.C. 4507.169, which provided no such
privileges. This Court noted that this statute “does not expressly grant that right.” id. at 306.
There was nothing ambiguous about R.C. 4507.169 and it did not conflict with R.L, 4507.16;
it was just silent on the issue of occupational driving privileges. This Court nonetheless
construed these two related statutes in pari materia to find the driver entitled to petition
for occupational driving privileges. Id. at 309.

These cases illustrate that the in pari materia doctrine is not a rigid, inflexible
doctrine as the First District concluded. Certainly its use may be appropriate when a statute
is ambiguous or doubtful, as contemplated by R.C. 1.49 and Klopfleisch. But it is also is
adaptive and useful in construing related statutes enacted together as part of a particular
statutory framework even when there is no ambiguity or conflict, especially in situations
when a statute is silenton a particular issue.

And it should be used here when construing R.€. 3721.24. As shown, this statutory
provision is silent as to whom a report of suspected abuse or neglect is to be made to be

afforded the protection against retaliation the statute provides. But RC 3721.24 was
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enacted at the same time as part of the same legislation enacting R.C, 3721.22, 3721.23,
372125, and 3721.26, as part of comprehensive statutory framework for reporting
suspected resident abuse and neglect. And this framework makes clear that a report of
suspected abuse or neglect is to be made to the Director of Health.

E. The in pari materia doctrine is well-established in other courts as
well and likewise support its use here,

The United States Supreme Court has also recognized the well-established principle
that statutes should be construed in pari materia where, as here, they concern the same
subject matter and were enacted on the same date by the same legislative body. See, eg.,
Patton v. United States, 281 US. 276, 278 {1930} (“The first ten amendments and the
original Constitution were substantially contemporaneous, and should be construed in pari
materia”}; Vane v. Newcombe, 132 U.8. 220, 235 {1889] (recognizing the state of Indiana’s
policy of construing statutes in pari materia when there was any doubt as to their meaning
and the statutes concerned the same subject matter and were passed arsund the same
time}; Erlenbaugh v. United States, 409 US. 239, 243-244 {1872) {"A legislative body
generally uses a particular word with a consistent meaning in a given context.” The rule “is
but a logical extension of the principle that individual sections of a single statute should be
construed together”); United States v. Stewart, 311 U.S. 60, 64 {1940) (“That these two acts
are in pari materia is plain. Both deal with precisely the same subject matter”); Wells v.
Supervisors, 102 U.S. 625, 632 {1880) (when two provisions of a state statute governing
bonds were “in pari materia and enacted at the same session of the legislature, they are to

be taken as one law”}.3

3 See also McCaffrey, The Rule In Pari Materia As an Aid to Stututory Construction, 3 Law & L.
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Similarly, many other state supreme courts have also explicitly recognized that
related statutes enacted contemporanecusly should be read in pari materia. See, .g., Kam v,
Noh, 770 P.2d 414, 417 (Haw.1989); Wyoming State Treasurer v. Casper, 551 P.2d 687, 697
{Wy0.1976} ("Statutes which are passed at the same session of the legislature, relating to
the same subject matter, are to be construed together in pari materia, especially if they
were 1o take effect on the same day”); Courtney v. State Dept, of Health of West Virginia, 388
S.E.2d 491, 496 (W.Va.1989) {“The rule that statutes in pari materia should be construed
together has the greatest probative force, in the case of statutes relating to the same subject
matter passed at the same session of the legislature, especially if they were passed or
approved or take effect on the same day”); State v. Knapp, 843 S.W.2d 345, 347 (M0.1992)
(“When the same or similar words are used in different places within the same tegislative
act and relate to the same or similar subject matter, then the statutes are in pari materia
and should be construed to achieve a harmenious interpretation of the statute”}; Donaghue
v. Bunkley, 25 S0.2d 61, 69 (Ala.1946) (“The rule [of in pari materia} applies with particular
force to statutes which are enacted at the same time, or about the same time because of the

fact that the situation presents the same men acting on the same subject, and the

Notes 11, 11 {1949) [“The whole statute is to be viewed and compared in all its parts, in
order to ascertain the meaning of any of its parts”); Colton, The Use of Canons of Statutory
Construction: 4 Case Study From lowa Or When Does "Ghoti” Spell “Fish?” 5 Seton Hall Legis.
J. 149, 164 (1980-1982) {in discassing the purpose of statutory construction, noting that
the court is not “permitted to write into the statute words which are not there. Rather, the
court must look to what the legislature said not at what it should have or might have
said”}; Sinclair, Only a Sith Thinks Like That: Liewellyn’s "Dueling Canons,” One to Seven, 50
NY.LS5ch.LRev. 919, 974 (2005-2006) (noting the well-accepted principle of construing
statutes together when they relate to the same subject matter or have a common purpose};
Talmadge, A4 New Approach to Statutory Interpretation in Washington, 25 Seattle U.LRev.
179, 200 (2001] {noting that the principle of in pari materia has been called a “cardinal
rule” in Washington}.

23



presumption is that the acts were ?mbu&d with the same spirit and actuated by the same
palicy”}; Peoples Bridge Co. of Harrishurg v. Shroyer, 50 A.2d 499 {Pa.1947] {construing two
acts in pari materia where they were approved on the same day); State v. Dumler, 559 P.2d
798 (Kan.1977} {construing statutes in pari materia where they were enacted at the same
time as part of a uniform act regolating highway traffic).

This principle is well illustrated in Kam v. Nok. In that case, the Hawaii Supreme
Court, when reviewing the statutory duration of a restrictive covenant, considered the
entire chapter in which the following provision was found: “all restrictions relating to the
use of residential lots sold in fee simple shall expire within ten years after issuance of the
deed.” 770 P.2d at 417. At issue was the meaning of the phrase "relating to the use.” The
court considered the way the word “use” was employed throughout the chapter, because
“laws in pari materia, or upon the same subject matter, shall be construed with reference to
each other *** In the absence of an express intention to the contrary, words or phrases
used in two or more sections of a statute are presumed to be used in the same senge
throughout.” Id. Moreover, the court found that this rale “has the greatest probative force
in the case of statutes relating to the same subject matter passed at the same session of the
legislature, especially if they were enacted on the same day.” Id.; see also Knapp, 843 S.W.2d
345 {using principles of in pari materia to conclude that the word “person” had the same
meaning in two separate statutes).

F. Strong public policy Interests support reading R.C. 3721.24 and
3721.22 together to effect the General Assembly’s intent,

Failing to read R.C. 3721.24 and 3721.22 together in pari materia would jeopardize

the entire statutory framework for reporting suspected resident abuse and neglect enacted
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by Am.SubH.B. No. 822. That framework established a comprehensive framework for
reporting, reviewing, and investigating reports of suspected abuse or neglect méde o the
Director of Health. Under the First District’s isolated reading of R.C. 3721.24, an empioyes
need not report suspected abuse to the Director of Health to be afforded the protection
from retaliation the statute provides, and meant to be provided, to those making those
reports to the Director. This inflexible and rigid cansjsructﬁan of the statute ignores the
mandate of R.C. 3721.22, which requires licensed health professionals to report suspected
abuse to the Director of Health. It is against public policy to permit lcensed healthcare
professionals whistleblower protection under RC 372124 when those alleged
whistleblowers did not even carry out their own explicit obligations under R.C. 3721.22.
There is no threat, as Hulsmeyer argued below, that reading R.C. 3721.22 and RC
3721.24 t@gethér would expose residents to a greater risk of abuse. Hulsmeyer confuses
protection of residents with protection of employee whistieblowers, Importantly, a separate
provision of the Revised Code—R.C. 3721.17—provides protection against retaliation for
violating “any right set forth in sections 3721.10 to 3721.17” and provides a separate cause
of action against the person or home committing the violation. See R.C. 372 L17{G}, Appx.
71, Construing R.C. 3721.22 and 3721.24 together would have no effect on this provision,

and specifically, does not leave residents without any protection.
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Construing R.C. 3721.24 in pari materia with R.C. 3721.22 to require that the report
referenced in R.C. 3721.24 be made to the Director of Health is also consistent with Ohio
precedent mandating that whistleblower statutes be strictly construed. See Kulch v.
Structural Fibers, Inc,, 78 Ohio St.3d 134, 152-153 {(1997); Contreras v. Ferro Corp., 73 Ohio
St.3d 244, 246-48 {1995); Abrams v, Am. Lomputer Tech, 168 Chio App.3d 362, 2006-Chio-
4032, 7 40 (1st Dist.); Grove v. Fresh Mark, inc.,, 156 Chio App.3d 620, 2004-0hio-1728, § 30
{7th Dist.}. This Court has held that failure to strictly comply with the requirements of the
Whistleblower Protection Act under R.C. 4112.52 precludes that employee from gaining
protection under the Act.

By codifying R.C. 3721.22 at the same time as RC 3721.24 as part of Am.Sub.H.B,
No. 822, the General Assembly included a similar limitation to whistleblowers seeling the
protection of RC, 3721.24: the reguirement that licensed healtheare professionals first
report suspected abuse or neglect to the Director of Health, Hulsmeyer's failure to do so
precludes her from gaining protection under R.C. 3721.24.

These strong public policy considerations favor reading R.C. 3721.24 in pari materia
with RC. 3721.22. The General Assembly enacted them together at the same time as part
of the same legislation. And in doing so, it determined that the Director of Health is the
proper official to receive and investigate reports of suspected resident abuse, and further
empowered the Director with the necessary authority and power to talte action. At the
same time, the General Assembly imposed mandatory duties on the Director to carry out
these statutory responsibilities, including the obligation to refer responsible parties for

prosecution when abuse or neglect is substantiated,
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i¥. Conclusion

The judgment of the trial court was correct. RC. 3721.24 and 3721.22 are related
statutory provisions that should be read together. And when read together, the report
referenced in RC 372124 means a report made to the Director of Health. Because
Hulsmeyer made no such report, her claim for retaliation under RC 3721.24 fails as a
matter of law. The First District’s judgment to the contrary should be reversed. It is
contrary to long-standing statutory-construction jurisprudence and has created confusion
in the analysis required when related provisions are at issue.

Defendants-Appellants/Cross-Appellees Hospice of Southwest Ohio, foseph Killian,
and Brookdale Senior Living therefore respectfully request that this Court reverse, in part,
the judgment of the First Appellate District and hold that B.C 3721.24 and 372127 are
related and should be read together, and, when read together, “report” as used in RC.
3721.24 means a report made to the Director of Health,

Respectfully submitted,
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Hulsmeyer v. Hospice of Southwest Ohio, Inc., 1st Dist. No. C-120822, 2012-Chio-
4147, 32.
As required by S.Ct.PracR. 8.01(B), 2 copy of the First Appellate District’s

conflicting judgment in Hulsmeyer and its incorporated certification order is
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attached as Exhibit 4; a copy of the Eighth Appellate District’s judgment in Arsham-
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Respectfully submitted,
Vi skonenautinns {per consent) EZ'?%;’ S ot
'Mmhaeiw Hawkms, (0012707} " Susan M, Audey {0%2818}
{Counsel of Record) {Counsel of Record}

Faith C. Whittaker {0082485)
DINSMORE & SHOHL LLP

255 East Fifth Street, Suite 1900
Cincinnati, CH 45202

Tel: (513} 977-8200

Fax: (513)977-8141

mzchaei Jawkins@dinsmore.com

thwhitisker@dinsmorecom

Attornays for Appellants Hospice of
Southwest Ohio, Inc. and Joseph Killian

Victoria L. Vance {0013105)
TUCKERELLISLLP

950 Main Avenue, Suite 1100
Cleveland, OH 44113

Tely 2165825000

Faw: 2165925009
susan.audev@iuckerellis.com
victoriavance@tuckerelliscom

Attorneys for Appellant Brookdule

Senjor Living, Ing.

Appx. 3



PROOF OF SERVICE

A copy of the foregoing was served on October /7 , 2013 by United States
mail per App.R. 13{C){3) to:

Robert A, Klingler

Brian §. Butler

ROBERT 4. KLINGLEE o, LP.A.
525 Vine Street, Suite 2320
Cincinnati, OH 45202-3133

Sl k

“One of the 4 i‘i‘améﬁ% for Appellants

012954.000003.1819681.1

Appx. 4



Appx. 5



IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

PATRICIA HULSMEYER, : APPEAL NO. C-120822
‘ - TRIAL NO. A-i201578
Plaintiff-Appellant,
vs. : JUDGMENT ENTRY.

HOSPICE OF SOUTHWEST OHIO,

and
BROOKDALE SENIOR LIVING, INC,

Defendants-Appellees,

| ENTERED

SEP 252013

INC., ' . I ' o
| ' L D103685847

This cause was heard upon the appeal, the record, the briefs, and arguments,
The judgment of the wial court is affirmed in part, reversed in part, and canse

remanded for the reasons set forth in the Opinion filed this date.

Further, the court holds that thers were reasonable grounds for this appeal, allows

ne penalty and orders that costs are taxed under App. R. 24.

The Cowrt further orders that 1) 5 copy of this Judgment with a copy of the Opinion
attached constitutes the mandate, and 2} the mandate be sent to the trial court for sxecution

under App. R, 27,

To the cleri:

Enter upon the jonrnal of the court on September-2s, 2013 per order of the eourt,

Presiding Jibge
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V. : OPINIOW.
HOSPICE OF SOUTHWEST OHIO,
INC.,,

| | : PRESENTED 70 THE GLERK

JOSEPH KILLIAN, _ OF COURTS FOR FILING

and SEP 252013

BROOKDALE SENIOR LIVING, INC,
H OURY ﬁ F APREAI

Defendants-Appeliees.

Civil Appeal From: Hamilton County Court of Common Pleas

Judgment &ppéaiad From Is: Affirmed in Part, Reversed in Part, and Cause
Remanded

Date of Judgment Entry on Appeal: September 25, 2013

Robert A, Klingler Co. L.P.A., Robert A. Klingler aud Brian J, Butler, for Plaintig-
Appellant, ) A

Dinsmore & Shohl, LLP, Michael Huwkins and Faith Isenhath, for Defondants-
Appelless Hospice of Southwest Ohio, Inc., and Joseph Killign,

Yucker Eltis & West LLP, Victorin Vance and Susan 14, Audey for Defendant-

Appellec Brookdale Senior Living Ine,

Michael Kirkman and Ohio Disability Rights Law and Policy Center, Inc., for

Amicus Curiae Disability Rights Ohio,
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Please note: this case has been remaoved from the acoelerated calendar,
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QHI0 FIRST DIBTRICT COURT OF APPRALS

ENTERED
SEP 25.2003

Per Curian. |

{11}, Phintif-appellant Patricia Hulsmever appeals the trial courts Judgment
dismissing her claims for retaliation under R.C. 3721.24 and for wionghul discharge in
violation of puhlic policy against defendants-appelless, her former employer, Hospice of
Southwest Ohio, Inc. (“Hosplee™), its CEO, Joseph Killian, and Brookdale Senior Living,
Inc. (*Brookdale”}, a corporation that operated a Jong ferm and residential care fagility
where Hospice provided serviess,

{42} Because Hulsmeyer need not report suspected abuse or ﬁeglect. of a
nursing home resident to the Ohio Director of Health to stete 2 claim for retaliation
under R.C. 372124, we reverse that part of the trial court’s judgment dismissing her
retalintion claim under R.C: g721.24 againgt Hospics, Killian, and Brookdale. We, affizm
however, the dismissal of her claim agsinst Hospies for wrongful discharge in viglation
of public policy because R.C. 372124 provides Hulsmeyer with an adequate remedy.

Hulsmayer's Complaint

{#31  Hulsmeyer is a registered nurse, She formerly served a3 a team manager
for Hospice., Her duties included overseeing the cafe of Hospice's patients %&h@ resided
at one of Brookdale’s facillities in Cineinnati, and supervising other Hospive nurses who
provided care to those resideﬁts. On October 19, 2013, during a patient care mesting of
Hospice employees in which Hulsmeyer participated, a Hospics nurse indicoated that one
of Hospice’s patients at Brookdale had suffered some bruising, which she feared was the
result of abuse or neglect at the hanﬁs of Brookdale staff. A second Hespiee emploves,
ant aide, had taken photographis of the injuries at the patient’s request, which she shiowed
to those in attendance, Three Hospive employses, who were present at the meeting,
informed Hulsmeyer thar s_hé- was obligated to call Brookdale and the patient's family

immediately to report the suspscted abuse or neglect.
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{44} Hﬁi?&xn@er immediately called the Director of Nursing at Brookdale,
Cynthia Spaunagle, to report her suspicions of abuse or neglert. Spaunagle said thet she
would take all appropriste measures, including éentacting the zjatient’s daughter after
_ ordering an examination of the injuries. Hulsmeyer then reported the suspected abuse

to her own supervisor, Hospice's Chief Clinical Officer, Isha Abdullah, but Abdullah did
not appear 1o take the report seviously. Finally, Hulsmeyer called the patient’s daughter,
whe was also the patient's power of atlorney, reported the suspected abuse, and
informed her that Spaunagle would he contacting her. The following day Hulsmeyer
submitted a written report %o Abdullabk conerning the suspected abuse or neglect of the
patiant.

{5;  On October 24, 2013, the patient’s daughter contacted Hulsmeyer and
left a voice massage stating that Spaunagle had not yet contacted her. ‘Later that same
day, the patient’s daughter contacted Hulsmeﬁyar"and informed her that she had called
Ida H.é@ht; the Exeeutive Director of Brookdale, seeking information about her mother's
injuries. Hecht had not heard about the injuries or Hulsmever’s suspicions of abuse or
neglect, but she told the patient’s daughter that she wonld look inte the matter. On
Movember 4, 2021, & meeting was held at Brookdale to discuss the patient’s care,
Numerous Brookdale and Hospice empioyess were pé@ezzt, mclufi‘mg Hulsmeyer, a3
well as the patient’s son and daughter.

63  On Movember 11, 2011, Hulsmeyer began a planned leave of absence to
uhdergc 2 medical procedure and was not o return 1o work il Novernber 28, 2011,
Priring Hulsmeyer's leave of absence, Jackis Lippezt, Regiopal Health and Wellness
Director for Brookdale, contacted Hospice and demanded to know whe had informed

the patient’s daughter of the suspected abuse or neglect. During the telephone call, Ms.

252013 |

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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Lippert stated, ;‘We got 1id of our problem [Spaunagle], what are you going to do?”
Brookdale had terminated Spaunagle. A

{7  OnNovember 28, 2011, Hnlsmeyer's first day back at work following her
leave of absence, Abdullah asked Hulsmeyer to join her in her office. Betty Barnett,
Hospice's COO and Director of Human Resources, was slvo in Abdullah’s office, They
explained to Hulsmeyer that they all had to call Lippert. Lippert was irate. . She stated
that the patient’s daughter had told her that she would not recommend Brookdale o
anyonie,  She accused Hulsmeyer of making Brookdale “lock bad” and “stirring up
problems.” - After Barnett asked what shoold have been done differently, Lippert
snapped, “The family should not have been called snd the photographs shauié net have
beeé taken,” Finally, Lippert threatened that Brookdale would cease recormending
Hospive to its residents.

{48 Two days later, Barnett called Hulsmever into her office and informed
her that she would be terninated. Taken aback by the termination, Hulsmeyer
attempted to meet with Killian, ho:i' Barnett informed Hulsmeyer that Killilan had
instructed Barnett fo “cut ties” with Hulsmeyer and that he “didn't] want 1o be
associated with her” because he “[didn’t] have time.” | |

12y On November 30, 2011, in a leter signed by Killian and Ahduﬁ?ah?
Hospice informed Hulsmeyer that she was éezminated. in the 'ie“z;tér, Hosplee stated
that Hulsmeyer had not timely notified Hospice's “Management” about the suspected
abuse, exiticized her for notifying the patient’s davghter about the suspected abuse, and
claimed Hospice's “upper management” had not leamed about the suspected abuse until
Lippert had contacted sbdullah, sometime after November 1%, 2031 The termination
letter also specifically identified the fact that Hulsmeyer had contacted the patient's

daughter as justification for her termination.
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{10}  On February 28, 2012, Hulsmeyer filed suit against Brookdale, Haspice,
emd Killian.  She alleged that Brookdsls, Hospice, and Killisn had wrongfully
terminated Eer employment in violation of R.C. F721.24 for reporting suspecied abuse
and neglect of 2 nursing home resident. She also asserted a claim against Hospice for
wrongful discharge in violation of public policy and a claim against Brookdale for
tortious interference with a business relationship. Hospice, Killian, and Brookdale
moved pursuant to Civ.R. 12(BY8) to dismiss all of Hulsmeyer's claims against them,
The trial court dismissed all of Hulsmeyer's claims without prejudice except ‘hér 2lafin
for t@ﬂiﬂus interference with 2 business refationship against Brookdale. Aﬂe‘s
conducting lmited discovery, Bulsmeyer dismissed with prejudice hey remaining claim
against Brookdale to pursue this appeal.

| | Jurisdiction

{11} Brookdals argues that this court lacks jurisdiction aver Hulsmeyer's
appeal. It asserts that Hulsmeyer is not appesling from a final appealable order because
the trial court dismissed her public policy and retaliation daims without prejudice. See
Civ.R. 41(B)3); see also Netl. City Commercial Capital Corp. v AAA4 at Your Serv.,
Inc., 114 Obio St.3d 82, 2007-Ohiv-z042, 868 N.E2d 663, 18.  An order granting a
motion to dismiss for fallure to state a claim, however, even if exprassly dismissed

without prejudice, may be final and sppealable if the plaintf cannot plead the claims

any differently 1o state 2 claim for relief. See George v. State, 10th Dist, Franklin Mos,

10AP-4 and 10AP-97, 2010-Chio-5262, § 13, dting Fletcher v. Uniy, Hosps, of
Cleveland, 120 Ohio St.ad 167, 2008-Ohic-sa75, 897 N.E.2d 147, % 17. Here, the tria}
cowrt’s dismissal of Hulsmeyer's public policy and retaliation claims was based upon g

conclusion that they failed as a matter of law.
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{12}  The trial court held that Hulsmeyer could not state a claim for retaliation
because R.C. 372124 protects a nursing home emplovee from retalistion only for
reporting or intending to report suspected abuse or neg‘éém of a resident to the Chio
Director of Health and that Hulsmeyer had failed 1o allege that she had reported or
intended to report the suspected abuse and neglect to the Ohio Director of Health, It
further held that Chio public policy would not be jeopardized if nursing hore employees
are terminated for reporting abuse or neglect becavse RO, 3721.24 affords them an
adeguats remedy,

{13} Notwithstanding the tria] cowrt’s notation that it was dismissing the
claims without prejudics, no further allegations or statements of facts consistent %ﬂh
the pleadings conld cure the defect to these chaitis. Unless Hulsmeyer were 1o have
disavowed her prior statement that she had not made a report to the Ohis Director of
Health, which would have been inconsistent with the allegations in her present
coraplaing, the trial court's conclusion with respect to her retaliation ciaifn would have
been unalterable. Similarly, even i Hulsmeyer were to d:{ang:e- the facts of her
- complaint, her public policy claim would still £ail as & matter of law based upon the irial
court’s conclusion that she could not satisfy the jeopardy éiem—enft of the claim because
R.C. 3721.24 had previded her with an adequate remedy. _Because there would be no
possible factual scenario under which she epuld state 4 elaim for retaliation is violation
of R.C. 3721.24 and for wrongful discharge in viclation of publie policy, the ttial court’s
disraizsal of her claims was in fact an adjudication of the merits of those claims, See
State ex rel. Arcadia Acres v, Ohic Dept. of Job & Fomrdly Servs., 123 Ohio Si.gd 54,
2009-0hio-4178, 914 N’.-Ezd. 170, § 15, We, therefore, conclude that we have Jurisdiction

te entertain her appeal.
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Standard of Reviaw

14t In two assignmenis of error, Hulsmeyer argues that the trial court
erred in dismissing her retaliation and public policy daims for failure to state a claim
under Civ.R. 12(B}(6). We review dismissals by the trial court under CWR 12{B)(6}
under a de novo standerd of review, Perryshury Twp. v. Rossford, 163 Chio St.ad
7S, zaazgw(}hiefqgﬁz, 814 N.E.2d 44, 1 5. In determining the appropristencss of a
dismissal, we, like the trial court, are constrained to take the allegations in the
complaint as true, drawing all reasonable inferences in the plaintiffs favor, and then
to decide if the plaintiff has stated any basis for relief. Mitchell v. Lowson Milk Co.,
40 Uhio 8t.ad 190, 192, 532 N.B.2d 753 {1988}). A dismiseal should be granted only if
the plaintiff can plead no set of facts that would entitle it to relief. ("Brien v. Undv.
Community Tenants Union, Inc., 42 Ohio St.2d 242,327 N.E.2d 753 (1975), syllabus,

Retaliation Claim under R.C. 3721.24

{415} In her first assignroent of errov, Hulsmeyer argues the trial court
erred in dismissing her claim for retaliation under R.C. 3721.24.

{116} The trial court held that R.C. 3721.24 only protects employess fiom
retaliation who report or intend to report abuse or neglect to the Ohio Director of
Health. Because Hulsmeyer had not alleged that she had seported or intended o
 report the suspected abuse to the Director of Health, she could not state a claim for
relief under R.C. g721.24. In reachihg this cémiu‘sion’, the trial court relied upon the
Eighth Appellate District’s decision in Arsham-Brermer v. Grande Point Health Care
Comm., 8th Dist, Cuyaboga No. 74835, 2000 Chio App. LEXIS 3164 (J uly 13, 2000),

and an unreported opinion from the Sixth Cironit, Davis v. Marrion Internad, Inc,

6t Cir. No. 04-4158, 2005 U5, App. LEXIS 21786 (Oct. 4, 2005}, which had

followed Arsham-Brenner,

Appx. 14
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{417} In Arsham-Brenner, the Highth District held that the protections
of R.L. 3721.24 apply only when an employer.Jearns that an individual has reporied
abuse or neglect to the Ohio Director of Health, and thereafter retaliates against that
individual for making such 4 report to the agency. A%shemﬂmnmr at *23. The cﬁﬁﬁ:
reached this conclusion by readiﬁg R.C. gy21.24 together with R.C 3721.22 and
372123, The court noted that “[ulnder R.C. z721.22(A), a ticensed health
professional is obligated to report suspected abuse or neglect to the director of
health.” Sections B and C deseribe voluntary reporting to the ‘director of health,” The
intervening statute, RO, gy21.23, refers 1o the duties of the director of health to
investigate allegations.” The court noted that by “[rleading these statutes together,
we believe that RO, gye1.24 forbids retaliation for reports, whether obligatory or
voluniary, made only to the director of health pursuant to R.C. 9721.22. Any reports
to others, such as 1o appellant’s employeér, of suspected resident shuss or neglect, do
not qualify for protection under R.C, 3721.24{4)." Id.

918 Similarly, in Davis v. Marriot Internatl., Inc, the Sixth Cirenit
rejected an employee’s claim that a report of suspected sbuse 1o her supervisors
satisfied R,C. 3721.24. It stated that the Eighth Distriet’s interpretation of the statute
in Arsham-»ﬂreﬁnér was far from unreasonable, given that the Ohio Supreme Court
had held that * ‘all statutes which relate to the same general subject matter must be
read in pari materia’ " and that it “haid] previpusly construed whistleblower statutes
narrowly.” Daviz at *8, quoting Carnes v. Kemp, 104 Ohio 5t.34 629, 2004-Ohjo-
7107, 821 N.E.2d 180, 1 16, and citing Kuloh v. Structurg] Fibers, Inc., 78 Ghio St.d
134, 677 N.E.2d 308 {1097). As a result, the Sixth Cirenit faﬂewed,Arshamwﬁrexmeé,

réad the statutes together, and held that the employee’s complaint had failed o state

Appx. 15
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a clafma for retaliatory discharge under R.C. 3721.24 because she had not alleged that
she had mage or intended to make a report t the director of health, Bavis af *g.
118} Hulsmeysr argues that the trial cowrt, a5 well ag the Arsham-
Brenner and Davis courts, erred by reading BR.C. 2721.24 in pari materis with RO
72122 and g721.25. She argoes that vnder the rules of statutory construction, a
court must first look to the iang,jzﬁage of the statute, itself, and becanse B0 721 2418
unambighous, there is no need to Iook to R.C. 372122 or 3721.23 o interpret RO,
2721.24. Hospice, K’.ii}i'an, aﬁd Brookdale, argue, on the 6’&5&1’ hand, that this eourt

should follow the Interpretation of R.C. 972124 set forth in Arsham-Brenner and

Dauis. They argue that because R.C. 3721.22 and 3721.24 relate o the same subject |

matter —~yeporting resident abuse and n&g?éat%'that they must be construed together
and be read in pari materia. |
{9207 The interpretation of & statute Is 2 watter of law that an appeliate
court reviews under a de novo standard of review. Akron Centre Pluga, LLC w,
Summit Cly. Bd. of Revision, 128 Ohio St.34 145, 2010-Ohio-5035, 942 N.E.2d 1054,
T 10. The Ghio Supreme Court has held that iu interpreting a s{aiufe,_ a court must

first look to the Janguage of the statute itself. See Spencer v, Freight Handlers, Inc,,

172 Ohio St.gd 316, 2012-Ohiv-880, 264 N.E.2d 1030, 1 16. Words used in 2 statute

must be read in context and aceorded their normal, ususl, and customary meaning.
BG4, Hthe words in a statute aré “Froa fmm ambiguity and doubt, and express
plainly, dﬁé?ﬁy and distinctly, the sense of the law-making body, there is no occasion
to resort to pther means of interpratation.” Stule v, Hairstan, 101 Ohio 8t.ad 308,
2004-0hiv-969, Boq N.E.2d 471, ¥ 12 quoting Slingluff v. Weauver, 66 Ohio 5t 6,

64 N.E. 574 {1002}, paragraph two of the syllabus. “An enaunbiguous siatute is o be

103
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applied, not interpreted.” Sears v. Weimer, 143 Ohio St. 312, 55 N.E.2d 413 {1‘944};
paragraph five of the syilebus. |
421} “It is only where the words of a statute are ambiguons, are based
upon an Uncertain meaning, or, if there is an apparent conflict of some provisions,
that a court hag the rigﬁt to interpret matute,’;’ Brooks v, Ohio Stafe Univ., 111 Ohio
App.3d 342, 349, 676 N.E.2d 162 (10th Dist.1096), A statute is ambiguous where its
language is suséaptible of more than one reasonable interpretation. fn re Baby Boy
Brooks, 136 Ohio App.ad 824, 82¢, 737 N.E.2d 1062 {10th Dist.eooo). . “When g
statute is subject to more than ome interprefation, courts seek to interpret the
statutory provision in 2 manner that most readily ﬁzrtﬁ%ers the legisiative purpose as
reflected in the wording used in the legislation.” ” AT&T Commumications of Ohis,
fne. v. Lynch, 132 Ohio St.3d 92, 2012-Chio-197s5, }969 MN.E.2d 1166, 7 18, quoting
State ex rel, Toledo Edison Co. v. Clyde, 76 Oljo 5t.ad 508, 513, 668 N.E.od 498,
{1996}, In intarpmtih.g an ambigoous statute, 2 court may im@uim into the legislative
intent behind the statute, its legislative history, public palicy, laws on the same or
similar bsubjactsb the consequences of a particular interpretation, or any other factar
identified in R.C, 1.49. See Toledo Edison, 76 Chio St.3d at 513-514, 668 N.E.2d 498.

Furthermore, when interpreting a statute; courts must aveid uriredsonable or shsurd

results. Stafe ex rel. Astl v, Okio Dept. of Youth Servs., 107 Ohio 8t.ad 262, 3005~

Chio-6432, 838 N.E.2d 638, 1 28.
{912} R.C. gy21.24 provides in pertinent part:
{A) No person or government entity shall retaliste againet an
employee or another individual used by the person or government
entity to perform any work or services who, in good faith, makes a

report of suspected abuse or megleet of a residemt or

i1
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misappropriztion of the property of a r@id&nt; indicates an

intention to make such a report; provides information during an

investigation 65 suspected abuse, neglect, or misappropriation
conducted by the director of health; or participates in g hesring
conducted under section 372123 of the Revised Code or in any

other administrative or judicial proceedings ‘g”;@miming to the

suspeeted zbuse, neglect, or misapprogriation. For purposes of

this division, retaliatory actions include discharging, demoting, or

transferring the employee or other person, preparing a negative

work performance evaluation of the employee or other person,

reducing the benefits, pay, or work privileges of the employee or

other person, and any other action intended to retaliate against the

emplayes or other PEIson. |

{923} After reading the statute, we agree with Hulsmeyer that the plain
language of R.C. a721.24{A) forbids retaliation “against an employes or am@:her‘
individual used by the person or government entity to perform any work or services
who, in good faith, makes or indicates an intention to make a report of ‘suspecteﬁ
abuse or neglect of a resident * * *” The statute provides protection for any reporig
of suspected abuse and neglect that are made or intended to be niade, not just those
reports that are made or intended to be made to the Divector of Health.

{924} Had the legislature meant to limit the protection afforded to only
reports of suspested abuse or neglect made to the Director of Health, it could have
easily done so by either directly inserting the words “to the Director of Health” after
the word “report,” by referencing R.C. 372122 in conjunction with report, or by

referving to the report made as one specified under R.C. Chapter 37231, The

Appx. 18



OHYo First DisTricr COURT OF APPEALSR

SEP-

ENTERED

252013

legistature, however, did not emplay these words and we may not add t’aem- &3 the
statute. See State v. Tuniguehi, 74 Ohlo Stggfii 154, 156, 655 N.E.2d 1286 (1995)
(holding that *a court should give effect to the words actually smployed in a statute
and should not delete words used, or insert words not used, in the guise of
interpreting the statute.”); see nlso Wachendorf v. Shaver, 145 Ohio St 251, 236-77,
78 N.E.2d 970 {1548

{§25} Becauss the statute is unambiguous and does not limit reports of
suspected abyse or neglect to ouly those mpqris made or intended to be made 1o the
Director of Health, we need not look to R.C. §721.22 éﬁd 3721.23 for gssistance in
interpreting the statute, See State ex rel, Hermann v, Klopfteisch, ';ié@hi,@ St.94 581,
585, 651 N.E.2d 095 (2995) (the in pari materia rule may only be used in imerpreting
statutes Where some doﬁbt or ambiguity exisis). Becanse Hulsmeyer need not report
suspected abuse or neglect of 2 nursing home resident to the Ohdo Divector of Health to
state a claim for retaliation under RO g731.24, the trial court erred in dismissing her
retaliation claim under R.C. 979124 against Hospice, Killian, and Brookdale on this
basis.

{426} Brookdale additionally argues that Hulsmeyer’s retaliation claim
falls as a matter of Iaw becanse Hulsmeyer has failed to allege that she was “used by”
Brookdale to perform any work or services. R.C. 3721.24 provides a cause of action
for an “employee or another individual used by the person or government entity to
perform any work or services™ who is terminated for feporting suspected abuse and
neglect. After reviewing the aﬁagaﬁam in her complaint, however, we find that
Hulsmeyer has alleged sufficient facts to withstand Brookdale's motion to dismiss.
Hulsmeyer allegad that Brookdale used Hospice nurses in conjunchon with s own

staff to provide patient care at its long-term care facility in several Ways,
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(37} First, she alleged that she was used by Brookdale to overses the

care for certain residents and to monitor the care of other nurses providing care for
those residents. She further allzged that she also attended a meeting at Brookdale’s
facility to consult with Brookdale’s staff and the patient’s family to ensure the patient
was receiving proper care. These facts were sufficlent to withstand Broskdale's
motion to dismiss,

{928} Because R.C. 3721.24 does not limit reports of suspected abuseé and
neglect to only those reports made to the Oh i;.} Director of Health, and because
Hulsmeyer has pleaded sufficient facts to state 2 clalm against Hospics, Killian, and
Brookdale, we sustain her first assignment of error.

Public Pelicy Claim

{429} In her second assﬁgnﬁmm of efror, Hulsmeyer argues that the trial

court erred in dismissing her claim for wrongful discharge in violation of public
policy ag&ihst Hospice on thé basis that she had an adequate remedy available
pursuant to R.C. 3721.24 and this, could not meet the jeopardy element of her claim.
{938} In order to state a elaim for wrongful discharge i violation of
public poliey, a plaintiff must show:

(1) That a clear public policy existed and was manifested inv 2

state  or federal constitution, statute or administrative

regulation, or in the common law (the dlarity element): (2} That

dismissing employees under eircumstances ke those involved

in the plaintiffs dismissal would jeopardize the public policy

(the je@pardj} glement); {3} The plaintifs dismissal was

motivated by conduet related to the public policy (the causation

element); and (4) The employer lacked overriding legitimate

iq

Appx. 20



10 FirsT Drarrict COURT OF APPEALS _

ENTERED
SEFz5 2019 |

business justification for the dismissal {the overriding
iustification slement}.

Collins v. Rizkana, ?3; Ohic 8t.3d 65, 69-70, 652 N.E.2d 653 (1095). The first two
slements—the clarity element and thﬁ jeapardy element—are questions of law fo be
determined by the court, while the third and fourth elements—the f{éﬁsaﬁarx alement
and the overriding business justification element—are questions of fact for the trier
of fact. Hd.

fa31} Iﬁ. Dolan v. §t. Mary's Home, 153 Ohio App.ad 441, 2003-Ohio-
2483, 704 N.Ez2d 716 {18t Iﬁist.} this court followed the Oblo Supreme Court’s
decision in Wiles v. Medina Auto Parts, o6 Ohio St.ad 241, 2002-0hio-3994, 773
N.E.2d 526, We held that because the xémae:};ies provided by R.C. 372124 were
sufficient to vindicate the “public policy embodied in R.C. Chapter 3721 of protecting
the rights of nursing-home residents and of others who would report viclations of
those rights,” the public policy expressed in R.C. Chapter 3721 would not be
Jeopardized by the lack of a common-law public-policy claim. I, at 1 17. Bécause
Hulsmeyer has a remedy by way of a claim for retaliation under B.C. 4721.24, the
trial eourt properly dismissed her claim for wrongful Adischarge: in violation of ;g;ubli‘é
policy. We, therefore, overrule her second assignment of error,

Conclusion

{832} In conclusion, we affirm the portion of the trial court’s judgment
dismissing Hulsmever's public policy claim, but we reverse that portion of its
judgment dismissing Hulsmeyer’s claim for reteliation uvnder RO 3721.24. We,
therefore, remand this cause for further proceedings consistent with this opinior and
the law. We recognize that our resolation of Hulsmeyer's first assignment of error

conflicts with the Eighth District Court of Appedls in Arsham-Brenner v. Grande

i5
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Foint Health Care, 8th Dist. Cuyshoga No, 74835, 2000 Chic App. LEXIS 3164 (July
31 2000} We, therefors, certify to t}ze- Supreme Court of Ohlo, pursugnt 1o Section
3{BY(4), Article 1V, Ohio Constitution, the following issue for review and fnal
determination: "Must an employee or ancther individual used by the person or
government entity to perform any work or serviees make a report or indicate an
intention to report su;specteé abuse or neglect of 2 nursing home resident o the Chio

Dirsctor of Health to state s claim for retaliation under R.C. wyalaalhyi”

Judgmentaffirmed in part, reversed in part, and canse remanded,

Henpon, P.d., CunniNesam and Frsonag, JJ., coneur.

Pleage note:
‘The court has vecorded s own entry this date,
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{Cite as: 2000 WL 968790 (Ohio App. 8 Dist.))

[
Unly the Westlaw citation is currently
available,

CHECK OHIO SUPREME COURT RULES
FOR REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY.

Court of Appeals of Olijo, Fighth Districe,
Cuyahoga County,
Maney ARSHAM-BRENNER, Plain-
tiff-zppeliant
Y.
GRANDE POINT HEALTH CARE
COMMUNITY, et al., Defendants-appelicss

No. 74835.
July 13, 2000.

Character of Proceeding: Civil appedl from
Common Pleas Court Case No. CV-315506.
Affirmed.

Kenneth B, Myers. Fsq, Cleveland, for
plaintiff-appeliant.

Nicholas D, Satuilo, ¥sq., Laura M. sullivan,
Esq., Reminger & Reminger, Cleveland, for
defendants-appellees,

JOQURNAL EMNTRY AND OPINIGN
KARPINSKEL 1.

*b in this wrongful discharge case,
plaintiff-gppellart Nancy Arsham-Brenner
{hereafier “appellant™) asks that we overturn

& sumnmery judgment order rendered in faver
of defendants-appelless OGrande  Pointe
Health Care Community; Care Sarvices, Inc.;
Baren Fogel; and Warren L. Wolfson (here-
atter collectively referred to as “appeliecs™,
Appellant maintaing that factuel questions
entitle her to trial on claims that her discharge
was actionable under Ohio's “Whistleblower
Statute” (R.C. 4113.52), was retaliastory in
violation of R.C, 3721.24, and was inde-
pendently actionable as being sgainst Ohie
public policy; and that she was defamed by
the appellecs. Our review conviness us that
the appeliees were entitled to judgment a5 g
matter of law. Accordingly, the judgment is
affirmed.

We learn from the record that appellee
Grande Pointe Health Care Community is the
name by which Richmond Nursing, Inc.,

© does tusiness 2% Grande Pointe Operates a

Yicensed skilled residential and sssisted living
healtheare facility in Richmond Heights,
Chio, specializing In senmjor citizen care.
Appellee Care Services, Ine., is & holding
company that provides management and
support services to Crande Pointe. At all
relevant times, Grande Pointe's chief execn-

and ils administrator was appellee Karen
Fogel.

Fogel hired appellant Maney Ar
sham-Brenner as Director of Nursing on

© 2013 Thomson Reuters. No Claim to Orig. US Gov, Worke.
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Tanuary 29, 1996, and was appellant's im-
mediate supervisor for the duration of ap-
peliant's employment. Fogel terminated ap-
peliant's employment on Aprif 3, 1996, Fogel
averred that sbe terminated appellant's em-
ployment because of chronic absentesism;
- appellant was absent approximately sixteen
-and one-balf days in January and February
1996. Fogel siso cited appellant’s fack of
team work as grounds for appellant’s termi-
nation, Fogel noted that she had oreasion to
repriniand appellant on several pccasions for
appellant's work performance at Grande
Pointe.

Appetant, for her part, offered g different
perspective. Bhe says she ohserved a variety
of substandard office practices that she re-
ported to her supervisor, including the fact
that & mon-nurse was supervising nursing
personnel. Appellant reportedly discovered
nurogrous other substandard practices which
were not adequately addressed. She afleges
that she sﬁ@i{e with representatives of ths
Ohio Deparbment of Heslth about the condi-
tions at Grande Pointe, although she kept no
record of those contacts.

Appellee Wolfson averred that he was
never informed by the Ohio Department of
Health, or any other entity, that appellant had
filed 2 complaint or report with any such
entity regarding Grande Poinie, He added
that he first learned that appeliant had filed a
complaint or teport concerning Crande
Pointe when this lawsuit was filed. Appellee

Page 2

Fogel similarly averred that she never
learned from any source that appeliant had
filed a repost or complaint concerning
Grande Polote until this lawsuit was filed.

*2 The appellees further offiered evidence
by atfidavit from Michelle DeLong, the ree-
ords custodian responsible for ali complaints
filed with the Obio Department of Health that
allege safety ordinance sndfor regulstory
violations against skilled nursing health-care
factiities in Ohio. A search of the computer
datghase on which records of complaints are
stored disclosed “no complaint of any sort
signed by Nancy Assham-Brenner with the
Ohio Departiment of Heglth alleging the vi-
olation of any safety ordinance and/or regu-
lation on the part of Grande Pointe Health
Care Community,”

Appeilant filed this action against the
appellees on Angust 19, 1996, Afier a period
allowed for discovery amd motion practice,
the trial court granted the appelleey’ mation
for summary judgment on June 3, 1998,
Appellant argues that the court erred in
granting summary judgment 85 fo certain
claims,

Summary judgment is appropriate when
(1) there is no genuine issue of material fact,
{2) the moving party is entitled to | udgment
a8 & matler of law, and (3) afier construing
the evidence most favorably for the party
against whorm the motion is made, reasonahle
minds can reach only a conclusion that is

© 2013 Thomson Reuters, No Claim to Crig, US Gov. Works,
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adverse t the nonmoving party. Zivick ».
Mertor Soccer Club, Inc. {1998, 82 Ohig

Page 3.

be awarded with caution,” see Norris v, Ohbio
S i Co. (1982, 70 Chio S1.2d 1. 2. we

8t.3d 367, 369-370: Temple v. Weun United,
Ipc, (1977 50 Ohip $1.2d 317, 327, To ob-
tain & swnmary judgment under Civ.R
36}, the moving parly bears the initial re-
sponsibility of informing the court of the
basis for the motion and identifying those
pertions of the record which support the re-
quested judgment. Fohile v. Holl 119973, 77
Ohio 5134 421, 430, If the moving party
discharges this initial burden, the pary
against whom the motion iz made then bears
a reciprocal borden of specificity o oppose
the motion. M Bee, also, Mitsef v, Wheeler
{1988}, 38 Ohio 81.3d 112, We review the
trial court’s judgment de move and use the
samte standard that the trisl court applies
under Civ R, 36(0), Bee Lee v Sunnyside
Honda (13983, 128 Ohio App.3d 657, 660: N,
Coast Coble LP. v, Hanmeman (1994), 98
Ohio Anp.3d 434, 440,

We additionally note thet Civ.R, 55000 s
particular in identifving the documents that
may be considered in ssmumary judgment
motion practice, They include “the pleadings,
depositions, auswers t  interrogatories,
writien admissions, affidevits, ranscripts of
evidence, and written stipulations of fact, if
any, timely filed in the action * * =2 28 1,

the case before us, both parties’ Hlings below

and heve refer to deposilion tanseripts that
were not filed and/or to exhibits that are not
within the scope of ihat which Civ.R. 56(C)
allows. Because summary judgment “nust

consider only those factual assertions snp-
poried in sccordance with Clv.R, 54(0).

- For this wrongful discherge case, appel-
lant does not contend that her employment
was based on contragt, either express of im-
plied. It follows that appeliant’s employment
was at-wilf, As a general rule) at-will em-
ployment may be terminated by either am-
ployer or emiployee at any time for any or no
reason. See Faweelr v G.O Murphy & Co,
{1975}, 46 Ohin 81.2d 245. An employer may
not, however, discharge an employee where
the discharge violates “clear public policy”
established by the Constitution and statutes
of the United Biates, the Constitulion and
statutes of Ohle, administrative rules and
regulations, and/or the conwmon law. Kdeh v,
Strycturol Fibers, Inc (1997, 7% Ohio 8t.34
134; Colling v. Rizkang (1995, 73 Ohio $t.34
65; Painter v Graley {19%4), 70 Chio 534
377 Gregley v, Miomi Vallev Maintenance
Contraciors, Ing {19903 42 Ohin 8134 208

*3 With these rules as our guide, we tum
to appedlant’s first assigrrnent of error, which
reads: '

L THE TRIAL COURT EBRRED IN
GRANTING APPELLEES MOTION FOR
SUMMARY JUDGMENT REGARDING
APPELLANTS CLAM UNDER THE
STATE WHISTLEBLOWER STATUTE,
GR.C 4113

© 2013 Thomson Reuoters. o Claim to Orig, 1S Gov. Waorks,
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This assignment of error is not well tak-
e '

Appellant contends her discharge vio-
lated Ohio’s whistieblower stanste, E.(.
4113.52. 2% She asserts her claim under RC.
4113.52(A) 1}, which provides:

{a} If an employee becomes sware in the
course of his employment of a violation of
amy state or federal statute or any ordinance
or regulation of v politieal subdivision that
his employer has authority to correct, and the
employee reasonably believes that the viola-
tion either is a crivyingl offense that is likely
o cause an imminent risk of physical harm to
persons or a hazard to public health or safety
or is a felony, the emplovee orally shall no-
tify his supervisor or other responsible of-
ficer of his smployer of the violation and
subsequently shall file with that supervisor or
officer & written report that provides suffi-
cient detail 1o identify and describe the vio-
tation. If the employer does not correct the
violation or muke a reasonable and good faith
effort o correct the vielation within twen-
ty-four hours after the oral notification or the
veceipt of the report, whichever is carlier, the
employee may file a written report that pro-
vides sufficient detail to identify and describe
the violetion with the prosecuting authority
of the county or municipal corporation where
the viclation {}cwrredg with a peace officer,
with the Inspector general if the violation is
within hiz jurisdiction, or with any othier ap-

Page 4

propuiate public official or agency that has
regulatory authority over the employer and
the jadustry, trade or business in which he is
engaged.

{b) If an emsployee makes z report under
division (AX1)(a} of this section, the em-
plover, within twenty-four hours affer the
oral notification was mads or the report was
recetved or by the close of business on the
next regular business day follewing the day
on which the oral notifivation was made or
the seport was received, whickever is later,
shall notify the employe, in writing, of any
effort of the employer to correct the alleged
violation or harard or of the ahsence of the
alieged violation or bazard,

R.£. 4113.52(B) states, in relevant part:

Except as other provided in division (O
of this section, ne emplover shall take any
disciplinary or retalistory action against an
employee for making any report suthorized
by division (AX1) or (2) of this section, or as
a result of the employee's having made any
inguiry o1 taken any other action to ensure
the accuracy of any information. reported
under either such division,

Under that section, disciplinary or retali-
atory action includes removing the employee
from employment. R.C. 4113.52(BY1).

“In order for an emploves to be afforded
protection as 2 ‘whistleblower,” such em-
ployee must strictly comply with the dictates

€ 2013 Thomson Rewters. No Claim to Orig. US Gov, Warks.
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of B, 4113.57, Failure 10 do oo prevents the
employee from claiming the protections
embodied in the siatute.” Contrargs v. Ferro
Corp. (19933, 73 Ohio St.3d 244, syllabys, In
Lonfreras, the emplovee did not comply with
R 411252 AN 1 Mz, becsuse he did not
orally notify his saperior or other responsible
officer of the corporation of the illegal in-
ventory diversion, snd becanse he did not
provide his employer with g written report of
the criminal activity until after be revealed
his suspicions 1o outsiders, thereby denying
his employer the opportunity to correct the
filegal inventory diversion. Similarly, in
Kulch v Structural Fibers, Ine. (1997 78
{Ohdo 8634 134, the employee did not comply
with B.C. 4113.52(AY1¥a) because he did
not provide his emplover with 2 writien re-
port desoribing the alleped (8HA violations
before he reported the suspected violations
OSHA. Kulch, 7% Ohio 8134 at 140-147 74
See also Haney v, Chrylser Corn {19973 121
Ohle App.3d 137 (employee did not comply
with B.C. 4113.52(A1), beesuse written
report was not filed with appropriate super-
visor or other responsible officer, lacked
sufficient detail to identify and describe spe-
cific safety violation, and was unrelated to
previous oral reporty; Thatcher v, Goodwill
Indusivies of Akron (19973, 117 Ohio App.3d
525 (employee’s “exit ingerview documents”
tailed to provide sufficient detail to identify
and describe vinlation as required for written
18P0t

*4 In the case at hand, appelless vontend

Page 3

4113.32(AY1) because {1} she did not give
them a written report providing sufficient
detail to idemtify and deseribe any violations,
and (2} she did not file & written report with
the Ohio Department of Heslth providing
sutlicient detail to identify and describe any
violations. Appellant’s response identified
five subjects abowt which she registered
complaints, bul her response did not set forth
facts that created material facnya] dispuies.

in particular, appellant first says she
complained to her supervisors that Grands
Pointe residents’ files lacked advance direc-
tives that state the residents’ wishes if faced
with & life-threatening illness. Appellant in-
sisted that she handwrote several notes to
Fogel about it, but she admits she kept no
copies and therefore cannet show that her
written report provided her employer with
“sutficient detail to identify and describe the
violation” as R.C. 4113 52(AX1)a) requires,
she similarly clgims o have writien to the
Uhio Department of Health about a lack of
advance directives in residents’ files, but she
kept no copy of any such repert anid therefore
cammnet show that any such report to the Ohio
Department of Health contained “sufficient
detail to identify and describe the violation”
a5 B4, 411352043 1)(8) requires,

Appellant secondly states that she orally
complained o her supervisor that patisnt and
enipioyes files were incomplete. Appellant
did not file wrilten reports with either her
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employer or the Ghic Department of Health
memorializing these complaints, so she did
not comply with R.C. 4113.32(A)1)a) on
this subject. '

Appellant next says that she repeatedly
complained to her supervisor that Grende
Pointe lacked resident patient assessments
and multi-data systems information and ul-
timately wrote to the Department of Heslth
about this. Appeliant did not file a written
report with her employer on this matter. She
also did not keep a copy of her corrsspond-
ence to the Department of Health, so she
again cannot show any report centaining
sufficient detail to identify and describe the
violation as R.C. 411352 A 1Y) demands.

'Aﬁpeiiant's fourth contention is that she
complatned thiat it was a violation of the
Nurse Practices Act for a non-nurse to be
supervising other nurses. There is no docu-
mentary evidence appellant filed 2 written
report with her employer on this maiter. She
states that she sent a letter o the Department
of Health on this subject but, again, retained
RO COpY.

Appellant lastly says the letter she wrote
o the Ohio Departrnent of Health also re-
ported ihat the facility lacked bed rail as-
sessments. There is no documentary evi-
dence that appellant made an oral or written
report o her supervisor on this subjeci, and
she, again, jias no copy of her letter 1o the
Department of Health,

Page g

Appellant does nof dispute the tesdmony
From the Department of Health records cus-
todian stating that the Department of Health
had no record of any “complaint of any sorl
signed by Nancy Arsham-Brenner with the
Ohio Department of Health alleging the vi-
olation of any safety ordinance and/or regu-
lationt on the part of Grande Pointe Health
Care Comumanity.” Appellant speculates that
her correspondence to the Ohio Depariment
of Health “could have been intercepted”
through the Crande Pointe mailing systen.
Appellant offers no facts in support and, in
any event, still cannot show that her corre-
spondence contained “sufficient detsil o
identify and describe the viokation” as R.C,
4113.32(A(1X») requires.

*3 Appellant's failure to comply sirictly
with the dictates of R.C. 4113.52 prevents
her from claiming that stathue's protection.
See Contreras v. Ferro Corp,, supra; Kulch
v. Structural Fibers, Inc., supra. The appel-
iees additionally contend that appeliant could
not recover under R 41 m because of
lack of cansation. Specifically, the appellees’
evidence showed that they were unaware that
appellant made any B.C. 4113.52(AY 1) re-
ports while she was emploved st Grande
Pointe. Appeliant therefore could not show
that the appellees teok any disciplinary or
retaliatory action against her becsuse she
made 2 R.C. 4113.52(A%1) report or bavause
she made any inguiry or took any other action
to ensure the accuracy of any information
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reported  under that division, a5 R.C
4113.52(B) requires. In Thomas v. Master-

ship Corp {1995). 108 Ohio App.3d 81, we

affitmed a summary judgment that denied a
retaliatory discharge claim in part becanse
the evidercz showed the emplover did not
know about the Internal Revenue Service's

adverse determination until afler the em- -

ployee was terminated.

In the case at bar, appellant concedes that
she did not tell her supervisor sbout any
communications with the Ohio Department
of Health: '

Q. Did you provide copies of these re-
poris to Karen Fogel?

4. Ob, no, absolutely not,
Q. Why not?

A. Because [ had been promised repeat-
edly by Karen Fogel that these problems
were going 1o be resolved. And not only were
they not resolved, but they were continuing
and patients were at harm and being contin-
ually in the position of being harmed. And
she had also been screaming and velling at
me inappropriately. So no, I most certainly
did not give ber a copy. 1 had no confidence
that she would do anything different, I
worked for her many weeks and she had done
nothing,

{Arsham 12/22/97 Depo. at 17.) With no

evidence to show appellees were aware of
appeilant’s stalements to the Department of
Health prior to her termination, appellant's
gvidence does not establish any factual dis-

pute to show that her statemenis o the De-

partment of Health caused the appellees to
ritaliate against her,

‘Because the undispmed facts established
that appellant did not comply sirictly with

R.C. 4113.52¢A0(1 )2} and her discharge was

not shown in any event to be in retaligtion for
any report or inquiry under that section, the
trial court correctly granted the appelises’
motion for sumumary judgment against ap-
peliant on her “whistleblower” statute ¢laim.
The first assignment of error is sccordingly
overruled.

Appellant's second assignment of error
stales:

H, THE TRIAL COURT ERRED IN
GRANTING APPELLEES MOTION FOR
SUMMARY JUDGMENT REGARDING
APPELLANTS CLAIM UNDER THE
NURSIMNG HOME ANTIRETALIATION
STATUTE, Q.R.C. 372124,

This assignment of error is not well tak-
of.

Appellant altornatively argues that her
discharge viclated ihe Ohio statute pro-
scribing retaliation for reporting nursing
home resideni abuse or neglect. RO

© 2813 Thomson Reuters. No Claim to Orig. US Gov. Works.
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3721.22(A) states:

*6 No licensed health professional who
knows or suspects that 2 resident has heen
abused or neglected, or that 2 resident's
property has been misappropriated, by sny
individual used by a long-term care facility
or residential care facility to provide services

to residents, shall fail o report that

knowledge or suspicion fo the director of
health.

Under R.C. 3721.21(0),

“Abuse” means knowingly causing
physical harm or recklessly eausing serigus
physical harm to a resident by physical con-
tact with the resident or by use of physical or
chenical restraint, medication, or isolation as
punishment, for staff convenisnce, exces-
sively, as a substituie or treatment, or in
amounts thal preclude habilitation and
treatment,

Under RO, 372121000,

“Neglect” means recklessly failing to
provide a resident with any treatment, care,
goods, oy service necessary to maintain the
health or safety of the resident when the
failure results in serious physical harm to the
resident,

Appellant contends her discharge was
retaliatory in vielation of R, 3721.24(A),
widch provides:

No person or government entity shall

Page &

retaliate against an employee or another in-
dividual used by the person or government
entity to perform any work or services who,
in good faith, makes a report of suspscted
abuse or neglect of a resident or misappro-
pristion of the property of a resident; indi-
cates an intention to make such a report;
provides information during an investigation
of suspected shuse, neglect, or misappropri-
ation conducted by the divecior of health; or
participates i 2 hearfog conducted under
section 372123 of the Revised Code or in
any other admivistrative or judicisl pro-
ceedings pertaining to the suspeeted abuse,
neglect, or misappropriation. For purposes of
this division, retalistory actions include dis-
charging, demoting, or tansferring the em-
ployee or other person, preparing a negative
work performence evaluation of the em-
ployee or other person, reducing the benefits,
pay, or work privileges of the emplovee or
other person, and any other action intended to
retaliate against the employee or other per-
301,

The appellees maintain that 2.0,
F721.24(A) provided appellant with no right
to relief here becanse she did not file any
reports of suspected resident abuse or neglect
with the Obie Departmient of Health and
because the appeliees were nnaware of BNy
such complaint or report by appellant, For
her part, appsllant first contends that R.C.
3721.24(A) does not specify 1o whom the
report of suspected resident abuse or neglect
must be made, so that “reports” she made o
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her employer are sufficient. We cannot agree,

Under R.C, 3721.22{A), a licensed health
professional is obliged to report suspecied
abuse or neglect “to the director of health.”
Sections B and C describe voluntary repori-
ing 1o the “director of health.” The inter-
vening statute, R.C. 372123, refers to the
duties of the director of health to investigate
allegations. Reading these staiiftes togetber,
we believe that R.C, 3721.24 forbids retalia-
tion for reports, whether obligmtory or vol-
untary, made enly to the director of health
pursuant to R.C. 372122, Any reports to

‘others, such a8 © appeilant’s employer, of

suspected resident abuse or meglect do not
qualify for protection under RO

3721.24{A)

*7 Appellant alternatively argues that she
did report her concerns to the Department of
Health and assisted in the Department's in-
vestigations of the deaths of residents Helen
Brown and Edward Quy. Appellast does not
dispute that the Department's invesiigations
of these matiers arose from complaints made
on December 14, 1995 and January 4, 1996,
and thus pre-dated appellant's January 29,
1996 hiring. She alleges that Department of
Health surveyors spoke with her about these
matters on February 29, 1996 and on March
6, 1996, She insists that her statemenis to
representatives  from  the Department of
Health led to her discharge on April 3, 1995

For their evidence offered in support of

Page 9

their motion for sumimary judgment, the ap-
peliges denied knowing that appellant had
made any complaints or reports to the De-
partment of Health while she was emploved
at Grande Pointe. Appellant did not submit
any evidence to contest that fact, Because she
did not dispute that the appelices lacked
knowledge of her stalements 10 the Depart-
ment of Health, appellant could not show the
appellees discharged her in retaliation for
those statements. See Thomas v. Mastership
Corp., supra.

Mereover, as legitimate non-retaliatory
reasons for the lermination of her employ-
ment, the appellees identified appellant's
“chronic absentesism and her lack of team
worl, which created division among the
staff.” Appellant did not submit any evidence
to contest these facts. ™2 She lkewise pre-
sented ne evidence to show that the stated
reasons for her termination were mere pre-
text.

Appeliant did not eubmit evidence estab-
lishing a iriable factun! question to show that
her discharge was retaliatory in violation of
R.C. 3721.24(4) The trial cowt correctly
granted summary judgment on that claim.
We therefore overrule appellant's second
assignment of error.

Appellant's third assignment of error
states:

Hi. THE TRIAL COURT ERRED IN

© 2013 Thomson Reuters. No Claim to Orig. IS Gov. Works,

Appx. 32



Not Reported in N.E.2d, 2000 WL 968790 {Uhio App. 8 Diist.)

{Clte 252 2000 WL 968790 (Ohis App. 8 Dist.))

GRANTING APPELLEES' MOTION FOR
SUMMARY JUDGMENT REGARDING
APPELLANT'S CLAIM FOR WRONGFUL
DISCHARGE IN VIOLATION OF PUBLIC
POLICY,

Appellant argues that her discharge in
violation of clear public policy permiis her to
maintain 8 eommon-law cause of action in
tort. This assignment of error is not well
{aken,

When an at-will employee's discharge .

violates clear public policy, the employes's
remedies are cumulative and she may pursue
those remedies that the law itself provides for
the violation or those that are available in a
common-law cause of action in tort, but she
is not entitled Yo double recovery, Euleh v
Structural Fibers, Inc, supra; Greeley v,
Miami Valley Maintenance Contrs, Inc,
suprg. Conversely, when the employee's
discharge is not actionable under the law that
establishes the “clear public policy,” the
companion common-law claim for relief
hikewise fails a5 a matter of law. In Kudch,
supra, the court held that because Kuloh did
not stricily comply with the requirements of
R.C. 4113.520AN1¥e) in reposting his em-
ployer, he had “no foundation for a Greeley
claim based on the public policy embodied in
R 411332 % * 2 HF, 7% Ohio S1.3d at
154. By contrast, Kulch's distinetly valid
cleiny under R.C. 4113.52(AUZ} allowed him

1o seek the relicf provided by R.C. 4113.57

and additionally furnished *a second and

Page 10

independent foundation for & Greeley claim
premised upon the clear public policy em-

*8 In the case at baz, however, we have
already determined that appellant failed to
establish grounds for relief under either RC,
4113.52 or R.C. 3721.24. Appellant does not
identify any other sousce of “clear public
policy” fo sustain her wrongful discharge
claim. It follows that the absence of any
foundation for relief under those statutes
forecloses bar ffom pursuing relief by a
common-law tort claim. We must therefore
overrule her third assignment of error.

. Appellants fourth assignment of error
stales:

V. THE TRIAL COURT EREED IN
GRANTING APPELLEES MOTION FOR
SUMMARY JUDGMENT ON APPEL-
LANT'S DEFAMATION CLAIM.

This assignment of error is not well tak-

Appeliant contends that she was defamed
when appeitee Fogel told her during an office
meeting with other employees that “I'mt not
worth the salary that I'm already being paid.”
On ancther oceasion, appellee Fogel yelled
across 2 hallway, in front of staff members,
residents and residents’ family members,
“Yeu are nothing but trouble!” The appellees
comtend that these siatements are ot ac-
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tionable because they were siatements of
opinign, not fact, and were necessarily not
false, The appeliess further contend that the
statements were subject to a qualified privi-
lege in any event. We conclude that the
statements cited by appellant were not ac-
tionable here, '

Defamation is a false publication causing
mjury to a person’s reputstion or exposing the
person to public hatred, conterapi, ridicule,
shame or disgrace, or affecting the person
adversely in the person’s trade or business.
See Brvans v. English Nanmy & Gov, Schoo!
{1996}, 117 Ohic App.3d 303, 316, While
false statements of fact may be actionable,
statements of opinion are not, because of the
First Amendment. See Geriz v Robert
Welch, Inc. (1974), 418 11.8. 323, In Vail v,
The Plain Dealer Publishing Co. (1995), the
courl's sytlabus states;

When determining whether speech is
protecied opinion 2 court must consider the
totality of the ciroumstances, Specifically, a
cowrt should consider: the specific langnage
at issue, whether the statement is verifiable,
the general context of the statement, and the
broader context in which the statement ap-
peared. [Citations omitted.]

tu the instant case, we think it inescapa-

le that the statements appeliant sttributes o
appetles Fogel were protected statements of
opinion. They camnot be shown to Be de-
monstrably false. As the appellees correctly

Page 11

peint out, “[t]he language used by [Fogel] is
value-laden and represents a point of view
that is obviously subjective” Vail v, The
Plain Dealer Publishing Co., supra, 72 Olio
81.3d at 283,

Appellant does not dispute that Fogel's -
statements lack a plausitle method of veri-
fication. When a statement lacks 2 plausible
method of verification, a reasonable person
will not believe that the statement has spe-
cific factual content. Vadl, supra, 72 Ohio
St.3d at 283, We conelude that the staterments
cited by appellant are not actionable as 2
matter of law. It is therefore unnecessary for

-us to consider the appeliess’ alternative con-

iention that the statements are subject to 2
qualified privilege unléss shown to have been

(19753..43 Ohio 81.24 237, The fourth as-

signment of error is overculed.

*% The judgment is affirmed,

It is ordered that appelizes recover of
appeliant their costs herein taxed,

The cowrt finds there were ressonable
grounds for this appeal.

It is ordered that 2 special mandate issue
ottt of this court directing the Common Ploas
Cowrt {o carry this judement into execution,

A certified copy of this entry shall con-
stitute the mandate pursuant to Rule 27 of the
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Bales of Appellate Proredure.

OTHY B McMOMAGLE, 1., concur,

N.B. This eniry is an asnonncement of
the court's decision. See App. R, 22(B), 22410
and 2604 ); Loc. App.R. 22. This decision will
be journalized and will become the judgment
ardd order of the court pursnant to AppR.
224E} vnless 8 motion for reconsideration
with supporting brief, per App.R. 26(4), is
filed within ten {10} days of the annmumce-
wment of the court's decision, The time period
for review by the Suoreme Court of Ohio
shali begin fo run upon the journalization of
this cowt's announcement of decision by the
clerk per AppR. 20F).  See, also,
5.0 Prac R, 1T, Section 2(A3(1).

FNl. Richmond Mursing, Inc., was
not named as a party-defendant, bt
its absence does not appear materizl,

EWZ, At the timie this nase was
pending below, Civ.R. $6(C) allowed
transoripts of evidence “in the pend-
ing case.” A 1999 amendment deleted
that restriction,

I3, Appellant's claim is governed

by that wversion of RC 411352
smended by Am.Sub LB, 588, ef
fective October 31, 1990, We note
that R.C. 4113.52 was subsequently
amended by Am.Sub.HB. 350,
which, by Section 6 of that act, ap-

€ 2013 Thomson Reuters. No Claim to Cirig, US Gov, Waorks.
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plied only o civil actions based on
tortious condugt commenced on or
after the January 27, 1997 effective
date of the act. While the Supreme
Court of Ohio repently declared
Am.Sub LB, 350 unconstitutional i
foto, see Stats ex rel Ohip Academy
of Triol Lawyers v, Sheward {1599,
86 Ohio 81.3d 451, that sot would not
have applisd here in any svent he-
cause of Section &,

FIN4, While Ruloh's failure o give his
employer & written report was fatal 1o

- his claim under B.C, 4113,52(4% 5

his claim onder R0, 4113520837
survived because that section did not
require the employes to inform the
amployer, either azally or in writing,
concering violations of the type de-
seribed in R.C. 4113.52(AYD). See
Rulch, 78 Ohic 5t3d at 143-14%.
Appellant does not rely on B.C,
411332082 here and her claim
does not appear to involve any of the
maiters within the scope of that sec-
tion,

ENS. While appellant notes that there
were 00 records reflecting that she
had been disciplined or otherwise
wemorislizing her supervisors con-
cerns about appellants work perfor-
manes, she offered no evidence in
dispute appellees’ evidence that she
was absent “approximately sixicen
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and one-half dayvs in Janvary and
February 1996.”

Ohio App. 8 Dist. 2000,

Arsham-Brenner v. Grande Point Health
Care Community

Not Reported in N.E.2d, 2000 WL 968790
{Ohio App. 8 Dist.}

END OF DOCUMENT
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ENTERED

IN THE COURT OF APPEALS SEP 25.2013
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

PATRICIA HULSMEYER, : APPEAL NO. C-120822
TRIAL NG, A-1201578
Plaintiff-Appellant,
8. : JUDGMENT ENTRY.

HOSPICE OF SOUTHWEST OHIO, 4

INC, | I
JOSEPH KILLIAN, ' ’mwmwmmm

and D103685847

BROCEDALE SENIOR LIVING, INC,,

Defendants-appelless,

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed in part, reversed in part, and cause
rernanded for the reasons set forth in the Opinion fled this date,

Further, the court holds that there were reasonsble grounds for this appeal, allows
no penalty and orders that costs are taxed under App. R. 24.

The Court further orders that 1) a copy of this Judgment with a copy of the Opinion
attached constitates the mandate, and 2) the mandate be sent to the trial coust for exseution

under App. R. 27.

To the elerk:

Enter upon the joprnal of the court on September 25, 2013 per order of the court.

-

/ | vesiding Jiidge

Appx. 44



ENTERED

SEP 25 2013
IN THE COURT OF APPEALS -
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO
PATRICIA HULSMEYER, : APPEAL NO. C-120822
TRIAL NO. A-1201578
Plaintiff-Appellant,

Vs, : OPINION.
HOSPICE OF SOUTHWEST OHIG,
INC.,

: PRESENTED TO THE CLERK

JOSEPH KILLIAN, : OF COURTS FOR FILING

and : SEP 252013

BROOCKDALE SENIOR LIVING, INC.,

Defendants-Appelless. COURT OF APPEALS

Civil Appeal From: Hamilton County Court of Common Pleas

Judgment Appealed From Is: Affirmed in Part, Reversed in Part, and Cause
Remanded

Date of Judgment Entyy on Appeal: September 25, 2013

Robert A. Klingler Co. L.PA., Robert A. Klingler and Brion J. Butler, for Plaintiff-
Appellant,

Dinsmore & Shohl, LLP, Michoel Humwkins and Faith Isenhath, for Defendants-
Appellees Hospice of Southwest Ohio, Inc., and Joseph Killian,

Tucker Ellis & West LLP, Victoria Vance and Susan M. Audey for Defendant-
Appellee Brookdale Senior Living Inc.,

Michuel Kivkman and Ohio Disability Rights Low and Policy Center, nc., for
Amicus Curiae Disability Rights Ohio,
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ENTERED
sER 25 2013

DI FIRSY DESTRICT COURT OF APPEALS

AARP Foundation Litigution, Kelly Boghy, Kimberly Bernard and Alison Falb, for
Amicus Curiae AARP.

Please note: this case has been removed from the accelerated calendar.
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Per Curiam.

{41} Plantiff-appellant Patricia Hulsmeyer appeals the trial courts fudgment
dismissing her claims for retaliation under R g721.24 and for wronghul discharge in
violation of public policy against defendants-appelices, her former emplover, Hospice of
Southwest Ohio, Inc. (“Hosplice™), its CEQ, Joseph Killian, and Brookdale Senior Living,
Ine. ("Brookdale”), a corporation that operated & long term and residentisl care facility
where Hospice provided services.

%2  Because Hulsmeyer need not report suspected abuse or neglect of a
nursing home resident 1o the Chic Director of Health to state 2 claim for retaliation
under R.C. 3721.24, we reverse that part of the tial cowrt’s judgment dismissing her
retaliation claim uoder R.C. g721.24 against Hosplee, Killian, and Brookdale. We, affirm
however, the dismissal of her claim against Hospice for wrongful discharge in violation
of public policy because R.C. 372124 provides Hulsmeyer with an adeqguate remedy,

Hidsmeyer's Complaingt

{93} Hulsmeyer is a registered nurse. She formerly served as o team manager
for Hospice. Her duties included overseeing the care of Hospice’s patients who resided
at one of Brookdale's facilities in Cincinnati, and supervising other Hospice nurses who
provided care to those residents.  On Qctober 19, 2011, during a patient care meeting of
Hospice employees in which Hulsieyer participated, a Hospice nurse indicated that one
of Hospice's patients at Brookdale had suffered some bruising, which she feared was the
result of abuse or neglect at the hands of Brookdale staff. A second Hospice employee,
an aide, had taken photographs of the Injuries a1 the patient’s request, which she showsd
o those in attendance. Three Hospice employees, who were present at the meeting,
informed Hulsmeyer that she was obligated to call Brookdale and the patient’s family

immediately to report the suspecied abuse or neglect.
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{14} Hulsmeyer immediately called the Director of Nursing at Brookdale,
Cynthia Spaunagle, to report her suspieions of abuse or neglect. Spaunagle said that she
would take all appropriate measures, including contacting the patient’s daughter after
ordering an examination of the injuries. Hulsmeyer then reported the suspected abuse
to her own supervisor, Hospice's Chief Clinical Officer, Isha Abdullah, bur Abdullah did
not appear 16 take the report seriously. Finally, Hulsmeyer called the patient’s daughter,
who was also the patient’s power of atlorney, reported the suspected abuse, and
informed her that Spaunagle would be contacting her. The following day Hulsmeyer
submitted a written report to Abdullah concerning the suspected abuse or neglect of the
patient.

{95  On October 24, 2011, the patient’s daughter comtacted Hulsmeyer and
left a voice message stating that Spaunagle had not vet contacted her. Later that same
day, the patient’s daughter contacted Hulsmeyer and informed her that she had called
Yda Hecht, the Bxecutive Director of Brockdale, seeldng information about her mother’s
injuries. Hecht bad not heard about the injuries or Hulsmeyer's suspicions of abuse or
neglect, but she told the patient’s daughter that she would look inte the matter. On
November 4, 2013, a meeting was held at Brookdale to discuss the patient’s care,
Mumerous Brookdale and Hospice employees were present, including Hulsmeyer, as
well as the patient’s son and daughter.

{96}  Oun Nevember 11, 2011, Hulsmeyer began a planned leave of absence to
undergo 2 medical procedore and was not to return to work unti} November 28, 2011,
During Hulsmeyer's leave of absence, Jackie Lippert, Regional Health and Wellpess
Director for Brookdale, contacted Hospice and demanded to know who had informed

the patient’s daughter of the suspected sbuse or neglect. During the telephone call, Ms.
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Lippert stated, “We got 1id of our problem [Spaunagle], what are vou going to do?”
Brookdale had terminated Spaunagle.

97t  On November 28, 2011, Hulsmeyes's first day back a1 work following her
leave of absence, Abdullah asked Hulsmever to join her in her office. Betty Barnett,
Hospice's CO0 and Director of Human Resources, was also in Abdullab’s office. They
explained 1o Hulsmeyer that they all had to call Lippert. Lippert was irate. She stated
that the patient’s daughter had told her that she wounld not recommend Brookdale to
anyone. She accused Hulsmeyer of making Brookdale “look bad” and “stirring up
problems.”  After Barnett asked what should bave been done differently, Lippert
snapped, “The family should not have been called and the photographs should not have
been taken.” Finally, Lippert threatened that Brookdale wounld cease recommending
Hospice {0 18 residents.

#8;  Two days later, Barnett called Hulsmeyer into her office and informed
her that she would be terminated. Taken aback by the termination, Hulsmever
atternpted to meet with Killian, but Barnett informed Huolsmever that Killian had
instructed Barnett to “cut ties” with Hulsmever and that he “[didn’t] want to be
associated with her” because he “[didn’t] have time.”

%1 On November 30, 2011, in 2 letter signed by Killian and Abduliah,

Hesplee informed Hulsmeyer that she was terminated.  In the letter, Hospice stated

that Hulsmeyer had not timely notified Hospice’s “Management” about the suspected
abuse, criticized her for notifying the patient’s daughter about the suspected abuse, and
claimed Hospice’s “upper management” bad not learned ahout the suspected sbuse until
Eippert had contacted Abdullah, sometime after November 11, 2011 The termination
letter also specifically identified the fact that Hulsmeyer had contacted the patient's

daughter as justification for her termination.
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{§18; On Febroary 28, 2012, Hulsmeyer flled suit against Brookdale, Hospics,
and Killian.  She alleged that Brookdale, Hospics, and ¥illian had wrongfully
terminated her employment in violation of R.C. 3721.24 for reporting suspected ahuse
and neglect of 2 nursing home resident. She also asserted a claim against Haospice for
wrongfil discharge in violation of public policy and a claim against Brookdale for
tortious interference with a business relationship. Hospice, Killian, and Brookdale
moved pursuant o Civ.R 12(B}6) to dismiss all of Hulsmeyer's claims against them.
The trial court dismissed all of Hulsmeyer’s claims without prejudice except hér claim
for tortious interference with a business relationship against Brookdale. After
conducting limited discovery, Hulsmeyer dismissed with prefudice her remaining claim
against Brookdale to pursue this appeal.

Jurisdiction

{411} DBrookdale argues that this court lacks jurisdiction over Hulsmeyer's
appeal. It asserts that Hulsmeyer is not appealing from a final appealable order because
the trial court dismissed her public policy and retaliation claims without prejudice. See
Civ.R. 42{BY3); see also Natl. City Commaercial Capital Corp. v. AAAA ot Your Serv.,
Ine., 114 Ohio St.3d 82, 2007 Chic-2042, 868 N.E2d 663, 8 An order granting a
motion to dismiss for faflure to state a claim, however, even if expressly dismissed
without prejudice, may be final and appealable if the plaintiff cannot plead the claims
angy differently to state a claim for relief. See Ceorge v. State, 10th Dist. Franklin Nos,
104P-¢ and 10AP-97, 2010-Obio-5262, § 13, citing Fletcher v. Univ. Hosps. af
Clevelond, 120 Uhio St.ad 167, 2o08-Ohio-5379, 807 N.E.2d 147, 117. Here, the trial
court’s dismissal of Hulsmeyer’s public policy and retaliation claims was based apon its

cemclusion that they failed as a matter of law.
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412} 'The trial court held that Hulsmever could not state 3 claim for retalistion
because R.C. gy21.24 protecits a nursing home smployee from retaliation only for
reposting or intending to report suspected abuse or neglect of a resident to the Ohio
Director of Health and that Hulsmeyer had fafled to allege that she had reported or
intended to report the suspected abuse and neglect to the Ohio Director of Health, &t
further held that Ohio public policy would not be jeopardized if nursing home employess
are terminated for reporting abuse or neglect because RO 3721.24 affords them an
adenquate remedy.

{13} Mowwithstanding the trial court’s notation that it was dismissing the
claims without prejudice, no further allegations or statements of facte consistent with
the pleadings could cure the defect to these daims. Unless Hulsmeyer were o have
disavowed her prior statement that she had not made a report to the Ohio Divecior of
Health, which would have been inconsistent with the allegations in her presemt
complaint, the trial court’s conclusion with respect to her retaliation clabm would have
been unaltersble.  Similarly, even i Hulsmeyer were fo cﬁange the facts of her
coraplaint, her public policy claim would still fall as a matter of law based upon the tria]
cowrt’s conclusion that she could not satisfy the jeopardy element of the daim because
R.C. 3721.24 had provided her with an adeguate remedy. Because there would be no
possible factual scenaric under which she could state a claim for retaliation in viclation
of R.C. 3721.24 and for wrongful discharge in violation of public policy, the trial courts
dismissal of her claims was in fact an adjudication of the merits of those elaims. See
State ex rel. Arcodio Avres v. Ohio Dept. of Job & Family Serus., 123 Chie Stad 54,
2009-Chio-4176, 914 N.E.2d 170, 1 15. We, therefors, conclude that we have jurisdiction

to entertain her appeal.
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Standard of Review

{414} In two assigniments of erroy, Hulsmeyer argoes that the trial court
zrred in dismissing hey retaliation and public policy claims for failure to state a daim
under Civ.R. 12{B}{6). We review dizmissals by the trial court under Civ.R 12{B}6)
under a de novo standard of review. Perrysburg Twp. v. Rossford, 103 Ohio St.ad
79, 2004-0Ohio-4362, Bi4 N.E.2d 44, 95. In determining the approprizteness of a
dismissal, we, like the trial court, are constrained to take the allegations in the
complaint as true, drawing all reasonable inferences in the plaintiffs favor, and then
to decide if the plaintiff has stated any basis for relief. Mitchell v. Lawson Milk Co.,
40 Ohio 8t.3d 190, 192, 532 N.E.2d 753 (1988). A dismissal should be granted only if
the plaintiff can plead no set of facts that would enfitle it to relief. 'Brien v, Univ.
Comununity Tenants Urion, Inc., 42 Ohio S5t.2d 242, 337 N.E.24 753 (1975), sytlabus,

Retaliation Claim under R.C. 3721.24

{415} In her first assignment of error, Hulsmeyer argues the trial court
erred in dismissing her claim for retaliation under R.C. 372124,

{416} The trial court held that B.C. 3721.24 only protecis employees from
retaliation who report or intend to report abuse or neglect to the Ohio Director of

Health. Because Hulsmeyer had not alleged that she had reported or intended o

report the suspected abuse to the Director of Health, she could not state a claim for

relief under R.C. 3721.24. In reaching this conclusion, the trial court relied upon the
Bighth Appellate District’s decision in Arsham-Brenner v, Grande Point Health Care
Comm., 8th Dist. Cuyshoga No. 74835, 2000 Ohio App. LEXIS 3164 {July 13, 2000),
and an unreported opinion from the Sixth Circuit, Davis v, Marriott Internatl, Inc.,
6th Cir. No. 04-4156, 2005 U8, App. LEXIS 21789 (Oct. 4, 2005), which had

tollowed Arsham-Brenner,
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{%fl’?} In Arsham-Brenner, the Bighth District held that the protections
of R.C. 3721.24 apply only when an employer learns that an individual has reported
abrose or neglect to the Ghio Director of Health, and thereafter retalistes against that
individual for making such a report to the agency. Arshem-Erenner at *21. The court
reached this conclusion by reading R.C. 3721.24 together with RO, 372122 and
3721.23. The court noted that “Tulnder R.C. 3721.22(4), a Beensed health
professional is obligated to report suspected abuse or neglect o the director of
heglth.” Sections B and C describe voluntary reporting 1o the ‘director of heslth.” The
intervening statute, R.C, 372123, refers to the duties of the director of health 1
investigate allegations.” The court noted that by “[rleading these statutes together,
we believe that R.C, g9y21.24 forbids retaliation for reports, whether obligatory or
voluntary, made only o the direcior of health pursuant to R.C. 3721.22. Any reports
to others, such as 1o appellant’s employer, of suspected resident abuse or neglect, do
not qualify for protection under R.C. 3y21.24{A)." J1d.

1918} Similarly, in Dovis v. Morriott Internatl, Fae., the Sixth Circuit
refected an employee’s claim that a report of sispecied abuse to her supervisors
satisfied R.C. 3721.24. 1t stated that the Eighth District’s interpretation of the statute
in Arsham-Brenner was far from unreasonable, given that the Ohio Supreme Court
had held that “ ‘all statutes which relate 10 the same general sublect matter must be
read in pari materis’ " and that it “hald] previously construed whistleblower statutes
narrowly.” Davis at *B, quoting Carnes v. Kemp, 104 Ohio St.3d 629, 2004-Chio-
7107, 821 PLE.2d 180, 118, and citing Kulch v. Structural Fibers, Inc., 78 Ohio St.ad
134, 677 N.E.2d 308 (1097). As 2 result, the Sixth Cireuit followed Arsham-Brenner,

read the statutes together, and held that the employee’s complaint had failed to state
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a claim for retaliatory discharge under R.0. 3721.24 because she had not afleged that
she had made or intended to make a report to the director of bealth. Davis at *g,

{919} Hulsmeyer argues that the trisl court, as well as the Arsham-
Brenmer and Davis courts, erred by reading R.C. 3721.24 in part materia with R.C.
5723.22 and 3721,23, She argues that under the rules of statutory construction, a
conrt must first look 1o the language of the statute, itself, and because R.C. 3721.24 15
unambigucus, there is no need to look to R.C. 3721.22 or 3721.23 to interpret R.C.
3721.24. Hospice, Killian, and Brookdale, argue, on the other hand, that this court
should follow the interpretation of R.C. 372124 set forth in Arsham-Brenner and
Davis. They argue that because R.C. 3721.22 and 3721.24 relaie to the same subject
matter—reporting resident abuse and neglect—that they must be construed together
and be read in part materia,

{920} The interpretation of a statute iz a matter of law that an appellate
court reviews under a de novo standard of review. Alron Centre Plaza, L.L.C. v,
Furmmit (ty, Bd. of Revision, 128 Ohio St.3d 145, 2010-Ohio-5035, 942 N.E.2d 1054,
T 10. The Ghio Supreme Court has held that in interpreting a statute, 2 court must
first look to the language of the statute iteelf, See Spencer v. Freight Handlers, Inc.,
131 Ohio 8t.3d 316, 2012-Chio-880, 964 N.E.2d 1030, § 16. Wards used in a statute
must be read in context and accorded their normal, ususl, and customary meaning.
R.C. 1.42. If the words in a statute are “free from ambiguity and doubt, and express
plainly, clearly and distinetly, the sense of the law-making body, there is no oeeasion
to resort t other means of interpretation.” State v, Hairston, 101 Chio St.ad 308,
2004-Ohio-g6y, Bogq N.E.2d 471, %12 quoting Slingluff v. Weaver, 66 Ohio 5t 621,

04 N.E. 574 (1902}, paragraph two of the syllabus. “An unambiguous statute is to be

i0
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appiied, not interpreted.” Sears v. Weimer, 143 Ohio 5t 312, 55 N.E.od 413 {1944},
paragraph five of the syllabus.

{421} “It is only where the words of a statute are ambiguous, are based
apon an uncertain meaning, or, if there is an apparent conflict of some provisions,
that a court has the right to interpret a statute.” Brooks v, Ohiv Sfote Univ., 111 Ohic
App.3d 342, 349, 676 N.E.2d 162 (10th Dist.1996). A statute is ambiguous where its
language is suseeptible of more than one reasonable interpretation. In re Baby Boy
Brooks, 136 Ohio App.gd 824, 829, 737 N.E.2d 1062 {10th Dist.oooo). “ ‘When a
statute is subject to more than one interpretation, courts seek to interpret the
statutory provision in 2 manner that most readily furthers the legislative purpose as
reflected in the wording used in the legislation” ” AT&T Communications of Ohio,
Inc. v. Lynch, 132 Ohio St.ad 92, 2012-Ohio-1975, 969 N.E.2d 1166, 1 18, quoting
State ex rel. Toledo Edison Co. v. Clyde, 76 Ohlo 8t.3d 508, 513, 668 N.E.2d 408,
{1996}. Ininferpreting an ambiguous statute, a court may inguire into the legislative
intent behind the statute, its legislative history, public policy, laws on the same or
similar subjects, the consequences of a particular interpretation, or any other factor
identified in R.C. 1.49. See Toledo Edison, 76 Ohlo St.ad at 513-514, 668 N.E.od 488,
Furthermore, when interpreting a statute, courts must avoid unreasonsble or absurd
results. State ex rel Asti v. Ohio Dept. of Youth Servs., 107 Chio St.ad 26‘2, 2005~
Ohic-6432, 838 N.E.2d 658, 9§28,

22} R.C. a721.24 provides in pertinent part:

{A) No person or government entity shall retaliate against an

Emplbye& or another individual used by the person or government

entity to perform any work or services who, in good faith, makes a

report of suspecied abuse or meglect of a resident or

11
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misappropristion of the property of a resident; indicates an

intention to make such a report; provides information during an

investigation of suspected abuse, neglect, or misappropriation
conducted by the director of health; or participates in a hearing
conducted under section g721.23 of the Revised Code or in any

other administrative or judicial proceedings pertaining to the

suspected abuse, neglect, or misappropriation. For purposes of

this division, retaliatory actions include discharging, demoting, or

transferring the employee or other person, preparing a negative

work performance evaluation of the employee or other person,

reducing the benefits, pay, or work privileges of the employee or

other person, and any other action intended to retaliate against the

employes or other person,

{423} After reading the statute, we agree with Hulsmeyer that the plain
language of RC. g721.24{A) forbids retaliation “against an emploves or another
individual used by the person or government entity to perform any work or services
who, in good faith, makes or indicates an intention to make a report of suspected
abuse or neglect of a resident * * . The statute provides protection for any reports
of susperied abuse and neglect that are made or intended 1o be made, not just those
reports that are made or intended to be made to the Director of Health.

{924} Had the legislature meant to Hmit the protection afforded to only
reports of suspected abuse or neglect made to the Director of Health, it could have
easily done 5o by either directly inserting the words “to the Director of Health” after
the word “report,” by referencing R.C. 3721.22 in conjunction with report, or by

referring to the report made as one specified under R.C. Chapter 3791, The

iz
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legistature, however, did not employ these words and we may not add them to the
staiute. See State v, Tomiguchi, 74 Chio St.ad 154, 156, 656 WN.E.2d 1286 {1995}
(holding that “a eourt should give effect to the words actually empioved in a statute
and should not delete words used, or insert words pot used, in the guise of
interpreting the statute.™); see also Wachendorf v. Shaver, 149 Ohio 5t 231, 236-97,
78 N.E.2d 370 {19048).

{525} Because the statute is unambigoous and doss not Hmit reports of
suspected abuse or neglect to only those reports made or intended to be made 1o the
Director of Health, we need not look to R.C. 2721.22 and 9721.23 for assistance in
interpreting the statute. See State ex rel. Hermaonn v. Elopfleisch, 72 Ohio 5t.3d 583,
585, 651 N.E.2d 9!}5 {1995} (the in pari materia rule may only be used in interpreting
statutes where some doubt or ambiguity exists). Beecause Huolsmeyer need not report
suspected abuse or neglect of 2 nursing home resident 10 the Ohio Director of Health to
state a claim for retalistion under R.C. 972124, the trial court erred in dizmissing her
retaliation claim under RO, 9721.24 against Hospice, Killian, and Brookdale on this
basis.

{426} Brookdale additionally argues that Hulsmever's retalistion claim
fails as a matter of law because Hulsmeyer has failed to allege that she was “used by”
Brookdale to perform any work or services. R.C. 9721.24 provides a cause of action
for an “employee or another individual used by the person or government entity to
perform any work or services” who is termina%ed for reporting suspected abuse and
neglect.  After reviewing the allegations in her complaint, however, we find that
Hulsmeyer has alleged sufficlent facts to withstand Brookdale's motion to dismiss,
Hulsmeyer alleged that Brookdale used Hospice norses in conjunction with its own

staff to provide patient care at its long-term care facility in severa) WAYS.

13
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27 Firét, she alleged that she was vsed by Brookdale 1o overses the
care for certain residents and to monitor the care of other nurses providing care for
those residents. She further slleged that she slso attended 2 meeting at Brookdale's
facility to consult with Brockdale’s staff and the patient’s family 1o ensure the patient
was receiving proper care. These facts were sufficient to withstand Brookdale’s
mation to dismiss,

{928} Because R.C. 3721.24 does not Hmit reports of suspected abuse and
neglect to only those reports made to the @hié Director of Health, and because
Hulsmeyer has pleaded sufficient facts to state a2 claim against Hespice, Killian, and
Brookdale, we sustain her first assignment of error.

Public Policy Claim

{529} In her second assignment of ervor, Hulsmeyer argues that the tris)
court erved in dismissing her claim for wrongful discharge in viclation of public
policy against Hospice on the basis that she had an adeqoate remedy availabls
pursuant to B.C. 3721.24 and this, could not meet the jeopardy element of her claim.

{530} In order to state a claim for wrongful discharge in viclation of
public policy, a plaintiff must show:

{1} That a clear public policy existed and was manifested in 2
state or federal constitution, statute or ' administrative
regulation, or in the common law {the clarity element); (23 That
dismissing employees under circumstances like those involved
in the plaintiff's dismissal would jeopardize the public policy
{(the jeopardy element); {3} The plaintiffs dismissal was
motivated by conduct related to the public policy (the causation

element); and (4) The employer lacked overriding legitimate
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business justification for the dismissal (the overriding
justification element).

Collins v. Rizkanu, 73 Ohio 5134 65, 69-70, 652 N.B.2d 653 {1595). The first two
elements—the clarity element and the jeopardy element—are questions of law to ba
determined by the court, while the third and fourth elements—the causation element
and the overriding business justification element—are questions of fact for the trier
of fact, fd.

{431} In Dolan v. 5t. Mary’s Home, 153 Ohio App.ad 441, 2003-Chio-
3383, 794 N.E.2d4 716 (1st Dist) this court followed the Ohio Supreme Court's
decision in Wiles v. Medina duto Parts, 96 Ohio 3t.3d 243, z2o02-Chic-2904, 773
N.E.2d 526. We held that because the remedies provided by R.C. 372124 were
sufficient to vindicate the “public poliey embodied in R.C. Chapter 3721 of protecting
the rights of nursing-home residents and of others who would report viclations of
those rights,” the public policy expressed in R.C. Chapter 3721 would not be
jeopardized by the lack of a common-law public-policy claim. /4. at 117, Because
Hulsmeyer has a remedy by way of a claim for vetalistion under R.C. 3731.24, the
trial court preperly dismissed her claim for wrongful discharge in viclation of public
policy. We, therefore, overrule her second assignment of error,

Conclusion

{132} In conclusion, we affirm the portion of the trial court’s judgment
dismissing Hulsmeyer's public policy claim, but we reverse that pertion of its
judgment dismissing Hulsmeyer's clalm for retaliation under R.C. 3721.24. We,
therefore, remand this cause for further proceedings consistent with this opinion and
the law. We recognize that cur resolution of Hulsmeyer's first assignment of error

conflicts with the Eighth District Court of Appeals in Arshoam-Brenner v. Grande

15
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Point Health Care, 8th Dist. Cuyahoga No. 74835, 2000 Ohio App. LEXIS 3164 (July
31, 2000}, We, therefore, certify t the Supreme Court of Ohilo, pursuant to Section
3(B}4), Article IV, Ohio Constitution, the following issue for review and final
determination: "Must an employee or another individual used by the person or
government entily (o perform any work or services make a report or indicate an
intention to report suspected abuse or neglect of a nursing home resident to the Ohio

Director of Health to state a claim for retalistion under R.C. 3721.24{A)7"

Judgment affirmed in part, reversed in part, and cause remanded.

Hewpon, PJ., ConminGcass and Fiscazer, J4., concur,

Plense note:
‘The court has recorded it own eniry this date.
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Parricis HuLsmeves, Case Mo, 41281578
PLAINTIFR
JUBGE JEROME METZ, JR.
""VE”
. BEnTRY GRANTING DEFENDANT HosPICE
HOsPICE OF BOUTEWEST Oro, Inc., BT OF STUTHWEST OHID AND JOSEPE
Ao, Ko ian’s MOTION TO DISMISS AND
DEFENDANTS, GRANTING 14 PART AND DENYING IN PART
Derznpant BROOKDALE Sevion Lavivg,
INC.'S MOTION TO DISMISE

This matter came bafore the LCourt on Defendants’ motion to dismiss, The Covrt has

reviewed the briefs, the complaint, and has heard the arguments of counse! in chambers. For the
reasons that follow, the Court hereby grants the motion of Defendants Hospice of Southwest
Ohio and Joseph Killian and grants in part and denies in part the motion of defendant Brookdale
Senior Living.

i PLAINTIFE S CoMpPLAINT

Plaintiff Patricia Fulsmeyer alleges that she is a registered nurse and former employee of
Defendant Hospice of Southwest Chio, ne. Ms. Huslmeyer alleges that she was wrongfully
terminated from her position as Team Manager for reporting suspected abuse of one of

Brookdsle's patients to her employer, Hospice, and to the patient’s Family.”

y Complaint, § 1.
21d. at g 21-27.
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Plaintiffs Complaint has five counts, Counts I and 11 are for retaliation in vielation of
R.C. 372124 aguing Defendants Hospice and Killian respectively. Count 171 is for wrongfid
discharge in violation of public policy against Hospice. Count IV is for tortious interference
with a business relationship against Defondant Brookdale and Count V is for retatistion in
vilation of R.C. 3721 .24 against Brookdale,

. MOTION 10 Disviss

A motion to dismiss is procedural mechanism thet tests fhe sufficiency of a complaing.”
When deciding & motion 1o dismiss under Civ. B, 12(BY}8}, courts are confined 1o the allegations
in the complaint and canpot copsider outside materials.? In order for the Court “to grant g
motion o dismiss for Silure to siate & claim, it must appear *beyond doubt that the plaintiff can
prove no set of facts in support of [her] claim which would entitle [her] 1o relief "™ When a
motion 1o dismiss is fled, “all the facﬁxal allegations of the complaint must be taken as true and
all reasonable inferences muss be drawn in favor of the nonmeving parky.”™®

#. RETALIATION IN VIOLATION OF R.C.3725.24

Plaintiff brings s claim for retalistion in violation of B.CC. 3721 24 againgt all Defendants,

R.C.3721.24 provides

{A}No person or Bovermment entity shall retaliste against an employes or
another individual used by the person or government entity 1o perform
any work or services who, in geod faith, makes 2 report of suspected
abuse or neglect of a resident or misgppropriation of the property of g
resident; indicates an intention to make such s report; provides

* Suate ex rel, Hanson v. Guernsey County Bd, of Comm 'rs {1992), 65 Oldo St 34 545,
348

a7

* Bwrdv. Faber {19913, 57 Ohio 5t.34 36,60, 565 N.E24 584, 389 (guoting O’ Brien v,
Univ. Community Tenants Union {1975), 42 Ohic St 24 142 245,71 0.0.24 223,224,327
NE.2d 753, 755)

® Byrd, 57 Ohio 5.3d ot 80, 565 W.E.2d a1 589,
2
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information during an investigation of suspectod abuse, neglect, or
misappropristion conducted by the director of health; or participates in
2 kearing conducted under section 3721.23 of the Revised Code or in
any other sdministrative or Jjudicial proceedings perisining fo the
suspected abuse, neglect, or missppropriation. For purposes of this
division, retalistory  actions  include discharging, demoting, or
ransierring the employes or other person, preparing 2 segative work
performance evaluation of the employee or other person, reducing the
benefits, pay, or work privileges of the smpioyes or other person, and
any other action infended to retaliate against the employee or other
person,

{C) Any person has 3 cause of action against 2 person or government entity
for harm resulting from violation of division {A) or {B) of this section,
¥ it finds that 2 vielation bas ocourred, the court may award demages
and order injunctive relief The court may award court costs snd
reasonable attomey's foes to the prevailing party,

Ms. Hulsmeyer argues that she is protected wnder the statute for her conduct in reporting
suspected abuse 1o her employer and the patient’s family and sileges that she hag stated a cause
of action under R.C. 3721 .04 and therefore, the motion to disrmiss should be dended.

To establish a prima facie case under R.C. 3721.24, an employes must show “(1) that the
employee engaged in 5 protected activity, (2) that the employes was the subject of adverse
eneployment action; and {3} that 2 cansal lnk existed between the protected activity and the
adverse action.™ But, R.C. 3721.24 only applies to those wh report suspected shuse of marsing.
home residents o the Ohig Director of Health,®

Under B.C. 3721 ZHAY, 8 loensed health professional is obliged 1o report

suspected abuse or neglect “to the director of health.” Sections B and
describe volnntary Teporting to the “director of healih” The intervening

" Dolan v, §¢ Mary's Memorial Home, 153 Ohio App.3d 443, 9 19 (1 Disty.

¥ See id 1 16. Arsham-Bremmer v. Grande FPoint Health Care Community, 2000 Ohio
App. LEXIS 3164, 21 (8% Dispy,
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stafute, R.C. 3721.23, refers 1o the duties of the dircotor of heslth 10
mvestigate aliegations. Rending these stufutes together, we belisve that
RC. 372124 furbids retsHation for reports, whether obligatory or
voluntary, made only to the director of health pursuant to RO, 3721.22.
Any reports to others, such as o appellant’s employer, of suspected
resident sbuse or neglect do not qualify for protection under R.C.
3731240807

Plaintiff avgues that the Cowrt should not apply drsham-Brenner to this case because it iz

unreporied, not binding, and has no precedential value, However, in Daviv v, Marrior

International Ine. ", the 6™ Cireuit U, 8. Court of Appeals analyzed Arshom-Brenner while

applying Ohio law to 2 case similar to this ope. The &% Cireyit, in applying the drshom-Brenner

case said

In [Arsham-Brenner], much as in this [rase], the divector of mursing for 2
health care organization reported below-standard care to her employers
and did not report anything o the Ohio Department of Health. In refecting
the resulting retalistion claim, the Arsham-Bremmer court noted that §
3731.22(A) obliges Hoensed bealth professionals to report instances of
abuse to the Director of Health, subsections B and C of that provision
establish voluntary reporting for others fo the Director of Health and §
371,23 describes the duties of the Director of Health to investigate these
allegations. In this context, the court reasoned, the next statute, § 3721.24,
must be read as requiring an individual to report sbuse o the Director of
Health to obtain protection from discharge.

This is far from an wnreasonable interpretation of the statwte. The Ohin
Supreme Court recently observed that it was “mindfid that all statutes
which relate to the same peneral subject matter must be read in pori
materiad” ... , and has previously construed whistleblower statutes
mervowly, ... . As this count is sitting in diversity and a3 we have no
evidence, much less persussive evidence, that the Ohic Supreme Count
would construe this siatue differently, we are obliged o hold that &
3721.24(A) requires the plaintiff to report instances of sbuse in nursing
homes to the Chio Direetor of Health, Because Davie’s motion o amend
does not state that she reported {or intended to report) the alleged abuse to

# Arshom-Brenner, 2000 Ghic App. LEXIS 3164 a1 * 21,
2005 11.8. App. LEXIS 21789, %6 (6" Cir).

4
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public authorities, the motion was ftile and accordingly was properly
dimmissed. !

Furthermore, the First District Court of Appeals read the statutes together when analyzing
a sirniler case to determine if a Plaintiff had met her burden to on 2 summary indoment motion.

In Dolan v. 5t Mary's Memorial Home', the Court ssid

RC. 3721.22{A) requires a loensed heabh professional to report
sugpected abuse of musing-home residents to the Chio Director of Health,
R.C. 3721.24(A) provides that “no person or povernment entity shall
retpliste against an employes * * * who, in good fith, makes o report of
suspected neglect or abuse of a resident * * * 7 RO 3721.24C) provides
that “any person has s cause of action against any person or government
entity for harm resulting from viclation of division (&) * * *” If g court
finds that a viclstion has ocourred, it may order injunctive relief and award
datnages, court costs and ressonable sttomey foes.

Therefore, based on the cases above, the Court finds that in order t have a cause of
action for retaliation wnder RO, 3721.24, 2 Plaintiff moust aliege that she reported or intended to
report the suspscted abuse to the Obio Dirsctor of Health. Plaintiff does not allege in her
Complaint that she reported or intended to report the suspected sbuse to the Ohio Divector of
Health. Therefore, the claims of Plaintiff for retalistion under R.C. 3721 24 against Defendants
Hospice, Killian, and Brookdale, which are Counts L U, and YV, are hereby dismissed for fGilure

to state & claim upon which relief can be granted.

b. WRONGFUL INSCHARGE IN VIOLATION OF OHI0 PUBLIC POLICY
In Count I of Plaintiff's Complaint, she alleges wrongful discharge in violation of

public policy against Defendant Hospics. This claim also cannot stand,

U id at*7.8.
"2 153 Ohio App.3d 441 (1% Dist.).

P atq 16,
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The public policy embodied in R.C. Chapter 3721 of protecting the rights
of nursing-home residents and of others whe would report viclations of
thase rights would not be jeopardized in the sbsence of & common-law
wrongful-discharge tort. Consequently, [Plaintiff] may not recover in 2
wrongful-discharge action when the public policy is based on the reporting
of abuse in a nursing home. Her remedy Hes in an action for retalintory
discharge purssant to R.C. 3721.24.1

Since a statutory remedy exists that adequately protects society”s interest, the remedy lies
in an action under the statute and not in an action for wrongfid discharge in violation of Ohio
public policy. Therefore, the claim must be dismissed for failurs to siate g claim wpon which

refief can be granted. Count T of Plaintiff’s complaint is therefore dismissed,
£. TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHP

Count IV of Plaintiff"s complaint alleges tortious interference with business relationship
against Defendant Brookdale. “Genesally, a claim for tortious interference with a business or
economic relationship requires proof that *one who, without a privilege to do o, induces or
otherwise purposely causes a third party not 1o enter into, or continue, a business relationship
with another, is lable to the other for the harm caused thereby, "'

Brookdale argues that this claim must be dismissed because Brookdale has a business
relgtionship with Hospice and was privileged to speak with Hospice sbout Ms. Hulsmeyer's
conduct and so was protecting a legitimate business interest. However, the Court is confined 1o
the allegations in the Complaint when ruling on 2 motion to dismiss. Plaintiff alleges sufficient

facts in her Complaint to support a elaim for tortious interference with 5 business relationship.

Y 917,

¥ Bauer v. Commercial Aluminum Cookware, 140 Ohio App.3d 193, 197 (6™ Dist. 2000)
{quoting Brokim v. Ohio College of Podiatric Medicing {1994}, 9% Ohio App. 34 479, 489, 651
N.E.2d 303
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Plaintiff alleges

Brookdale intentionally and impropesty interfered with the business
relationship between Ms. Hulsmeyer and Hospice, resulting in her
termination. Brookdale was angry thet Ms. Hulsmeyer reported suspected
abuse and/or neglect to Daughter, insisted that Hospice terminate Ms,
Hulsmeyer a3 2 result, and threatened to torminate its business relationship
with Hospioe to force Hospiee (o terminate Ms. Hulsmeyer. Brookdale
was motivated by a desive to protect Hs reputation over serving and
protecting its elderly residents, which is confrary o the interests of society
and Brookdale’s residents. Brookdale was 2 thisd party to the business
relationship between Ms. Hulsmever and Hospice. ... Brookdsle had no
privilege to interferc with the business relationship.®

Assurning all of those facts a5 true, as the Court must for 3 metion to dismiss, Plaintiff has
slleged sufficient facts to support & claim for tortious interference with 2 business relationship.
Therefore, Defendant Brookdale’s motion to dismiss the tortious interference claim is bereby
denied.

1. ConNCLUSION

As; detailed above, the motion of Defendants Hospice of Southwest Ohio and oseph
Killian to dismiss is hereby granted. The motion of Defendam Brookdale to dismiss is granted in

part and denied in part. Counts L, 11, I, and ¥ of Plaintifs Complaint are dismissed without )

prejudice for failure to state a claim pursuant to Civ. R, 12(BY8). Count IV of Plaintiff's

Complaint remains active. ENTERED
50 ORDERED. JUL 23200

\ERBVE I METZ JB. JUDGE
L, JUDGE

ce: counsel of record

18 Plaimtiff"s Complaint, 56-59,
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1.4% Comwnon and teohriosl usage, OH 5T Bh4%

Baldwin’s Ohio Revised Code Annotated
General Provisions
Chapter 1. Definitions; Rules of Construction {Refs & Annos)
Statutory Provisions (Refs & Annos)

RC. G142

1.42 Commuon and technical usage

Words and phrases shall be read in context and construed according to the rules of grammar and
common usage. Words and phrases that have acquired a techmical or particular meaning,
whether by legislative definition or otherwise, shall be construed accordingly.

CREDIT(S)
(1971 H 607, eff. 1-3-72)

MNotes of Decisions (117)
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1.48 Alds in construction of émbigumus statutes, OH ST E 1.48

Baldwin’s Ohio Revised Code Annotated
General Provisions _ :
Chapter 1. Definitions; Rules of Construction {Refs & Annos)
Statutory Provisions {Refs & Annos) ‘

R §1.49

1.49 Aids in construction of ambignous statutes

If a statute is ambiguous, the court, in determining the intention of the legislature, may consider
among other matters:

{A} The object sought to be attzined;
(B) The circumstances under which the statute was enacted;
(C) The legislative history;

{12} The common law or former statutory provisions, including laws upon the same or similar
subjects;

{(E) The consequences of a particular construction;

(F) The administrative construction of the statute.

CREDII(S)
(1971 H 607, eff. 1.3-72)

Notes of Decisions {99}

RC.§149, OHST §1.49

Corrent through Files | to 94 of the 130th GA (2013-2014),

End of Docement © 2614 Thomson Reuters. No claim to original U5,
Government Works,

gt Ly BN A N
R
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Baldwin’s Ohio Revised Code Annotated
Title ZXEVIL Health--Safety--Morals |
Chapter 3721, Rest Homes and Nursing Homes (Refs & Annos)
Patients’ Rights

RC §ayzryy

372117 Grievance procedure; procedures for review of complaints by Ohio commission on
aging: penalties; other remedies; cause of action

Effective: September 29, 2013

{A) Any resident who believes that the resident’s rights under sections 3721.1¢ to 3721.17 of the
Revised Code have been violated may file a grievance under procedures adopied pursuant to division
{AN2) of section 3721.12 of the Revised Code.

When the grievance commities determines a violation of sections 3721.10 to 3721.17 of the Revised
Code has occurred, it shall notify the administrator of the home. I the violation cannot be corrected
within ten days, or if ten days have elapsed without correction of the violation, the grievance committes
shall refer the matter to the depariment of health.

(B} Any person who believes that a resident’s rights under sections 3721.10 to 3721.17 of the Revised
Code have been violated may report or cause reports to be made of the information directly to the
department of health. No person who files a report is lable for civil damages resulting from the report.

(CY1) Within thirty days of receiving a complaint under this section, the department of bealth shall
investigate any complaint referred to it by 2 home’s grievance committee and any complaint from any
source that alleges that the home provided substantially less than adequate care or treatment, or
substantially unsafe conditions, or, within seven days of receiving a complaint, refer i 1o the attormey
general, if the attorney general agrees to investigate within thirty days.

(2) Within thirty days of receiving a complaint under this section, the department of health may
investigate any alleged violation of sections 3721.10 to 3721.17 of the Revised Code, or of nules,
policies, or procedures adopled pursuant to those sections, not covered by division {(C)(1) of this section,
or it may, within seven days of receiving 8 complaint, refer the complaint to the grievance committes at
the home where the alleged violation occurred, or to the attomey general if the attorney general agrees 1o
investigate within thirty days.

(2} I, after an investigation, the department of bealth finds probable cause o believe that a violation of
sections 3721.10 to 3721.17 of the Revised Code, or of rules, policies, or procedures adopted pursuant to
those sections, has occurred at a home that is certified under the medicare or medicaid program, it shall
cite one or more findings or deficlencies under sections 5165.60 to 5165.89 of the Revised Code. If the
home is not so certified, the department shall hold an adjudicative hearing within thirty days under
Chapter 119. of the Revised Code.
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{E} Upon a finding at an adjudicative hearing under division (I3) of this section that 2 viclation of
sections 3721.10 to 3721.17 of the Revised Code, or of rules, policies, or procedures adopted pursuant
thereto, has occurred, the department of health shall make an order for compliance, set a reasonable time
for compliance, and assess a fine pursuant to division (F) of this section. The fine shall be paid o the
general revenue fund only if compliance with the order is not shown to have been made within the
reasonable tme sef in the order. The depariment of health may issue an order prohibiting the
continuation of any violation of sections 3721.10 to 3721.17 of the Revised Code, ‘

Findings at the hearings conducted under this section may be appealed pursuant to Chapter 119, of the
Revised Code, except that an appeal may be made to the court of common pleas of the county in which
the home is localed.

The department of health shall initiste proceedings in court to collect any fine assessed under this
section that is unpaid thirty days afler the violator’s final appeal is exhaosted.

(¥} Any home found, pursuant to an adjudication hearing under division (DD} of this section, to have
violated sections 3721.10 to 3721.17 of the Revised Code, or rules, policies, or procedures adopied
pursuant 1o those sections may be fined not less than one hundred nor more than five hundred dollars for
a first offense. For each subsequent offense; the home may be fined not less than two hundred nor more

than one thousand dollars,

4 violation of sections 3721.10 to 3721.17 of the Revised Code is a separate offense for each day of the
violation and for each resident who claims the violation.

{(3) No home or employee of a home shall retaliate against any person who:

{1} Exercises any right set forth in sections 3721.10 to 3721.17 of the Revised Code, including, but not
limited to, filing a complaint with the home’s grievance committee or reporting an alleged violation to
the department of health; )

(2} Appears as a witness in any hearing conducted under this section or section 3721.162 of the Revised
Code;

{3) Files a civil action alleging a violation of sections 3721.10 to 3721.17 of the Revised Code, or
notifies a county prosecuting attorney or the attorney general of a possible violation of sections 3771.10
1o 3721.17 of the Revised Code.

1£, under the procedures cutlined in this section, 2 home or its emplovee is found to have retaliated, the
violator may be fined up to one thousand dollars.

() When legal action is indicated, any evidence of criminal activity found in an investigation under
division () of this section shall be given to the prosecuting attorney in the county in which the home is
located for investigation,
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(D(1)(2) Any resident whose rights under sections 3721.10 o 3721.17 of the Revised Code are violated
has a cause of action against any person or home committing the viclation.

(b} An action under division (I)}1)(a) of this section may be commenced by the resident or by the
resident’s legal guardian or other legally authorized representative on behalf of the resident or the
resident’s estate. If the resident or the resident’s legal guardian or other legally authorized reprosentative
is unable to commmence an action under that division on behalf of the resident, the following persons in
the following order of priorily have the right to and may commence an action under that division on
bebalf of the resident or the resident’s estate:

(1} The resident’s spouse;

{ii} The resident’s parent or adult child;

(ii1) The resident’s guardian if the resident is 2 minor child;
(iv} The resident’s brother or sister;

(v) The resident’s niece, nephew, aunt, or uncle.

{¢) Motwithstanding any law as to priority of persons entitled to commence an action, if more than one
eligible person within the same level of priority seeks to commence an action on behalf of a resident or
the resident’s estate, the court shall determine, in the best interest of the resident or the resident’s estate,
the individual to comumence the action. A court’s determination under this division as to the person {o
compmence an action on behalf of a resident or the resident’s estate shall bar another person from
commencing the action on behalf of the resident or the resident’s estate.

{d} The result of an action commenced pursuant to division {{1¥a) of this section by a person
authorized under division (D{1¥b} of this section shall bind the resident or the resident’s estate that is
the subject of the action.

{e) A cause of action under division (D)(1)a) of this section shall accrue, and the statute of Hmitations
- applicable 1o that cause of action shall begin o run, based upon the violation of a resident’s rights under
sections 3721.10 to 3721.17 of the Revised Code, regardless of the party commencing the action on
behalf of the resident or the resident’s estate as authorized under divisions (D) and {¢) of this
section.

{(2)(a)} The plaintiff in an action filed under division (IX1) of this section may obtain injunctive rehiof
against the violation of the resident’s rights. The plaintiff also may recover compensatory damages
based upon a showing, by a preponderance of the evidence, that the violation of the resident’s rights
resulted from a neglipent act or omission of the person or home and that the violation was the proximate
cause of the resident’s injury, death, or loss to person or property.

(b} If compensatory damages are awarded for a violation of the resident’s rights, section 231521 of the
Revised Code shall apply to an award of punitive or exemplary damages for the violation.
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(c) The court, in a case in which only injunctive relief is granted, may award to the prevailing party
reasonable aftorney’s fees Hmited 1o the work reasonably performed.

(3} Division (I(2)(b) of this section shall be considered 1o be purely remedial in operation and shall be
applied in a remedial manner in any civil action in which this section is relevant, whether the action is
pending in court or commenced on or after July 9, 1998,

{4) Within thirty days after the filing of 2 complaint in an action for damages brought against a home
under division (I){1)}{a) of this section by or on behalf of a resident or former resident of the home, the
plaintiff or plaintiff's counsel shall send written notice of the tiling of the complaint to the department of
medicaid if the department has a right of recovery under section $160.37 of the Revised Code against
the liability of the home for the cost of medicaid services arising out of injury, disease, or dizability of
the resident or former resident.

CREDIT(S)
(2013 H 59, off. 9-29-13; 2002 H 412, eff. 11-7-02; 2001 H 94, eff. 9-5-01; 1998 H 354, off. 7-9-98;
1990 H 822, eff. 12-13-90; 1984 H 660; 1978 H 600)

Notes of Decisions (30)
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Effective: September 10, 2012 -

Baldwin's Ohio Revised Code Annotated Currentness
Title XXX VIL Health--Safety--Morals
“#@ Chapter 3721. Rest Homes and Nursing Homes (Refs & Annos)
“& Reports of Abuse and Neglect
=ep 3728.21 Definitions

As used in sections 3721.21 10 3721.34 of the Revised Code:
{A)Y “Loug-term care facility” means either of the following:
{1} A nursing home as defined in section 3721.01 of the Revised Code;

{2} A facility or part of a facility that is certified as a skilled nursing facility or a nursing facility
- under Title XV or XIX of the “Social Security Act.”

(B “Residential care facility” has the same meaning as in section 3721 01 of the Revised Code.

(C) “Abuse”™ means knowingly causing physical harm or recklessly causing serious physical
harm 1o & resident by physical contact with the resident or by use of physical or chemical re-
straint, medication, or isolation as punishment, for staff convenience, excessively, as a substitule
for treatment, or in amounts that prechude babilitation and reatment.

(D) “Meglect” means recklessly failing to provide a resident with any treatment, care, goods, or

. service necessary 1o maintain the health or safety of the resident when the Gilure results in se-
rious physical barm to the resident. “Negleet” does not inchude allowing a resident, at the resi-
dent's option, to receive only treatment by spiritual means through prayer in sccordance with the
tenets of & recognized religious denomination.

{E) “Misappropriation” means depriving, defrauding, or otherwise obtalning the real or personal
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property of a resident by any means prohibited by the Revised Code, inchuding violations of
Chapter 2911. or 2913. of the Revised Code,

(£} “Resident” inchudes a resident, patient, former resident or patient, or deceased resident or
patient of & Jong-term care facility or a residential care facility.

(G) “Phrysical restraint” has the same mesning 25 in section 3721.10 of the Revised Code,

{(H) “Chemical restraint™ has the same meaning as in section 3721.10 of the Revised Code.

(1) “Mursing and ﬁursing~relataé services™ means the personal care services and other services
not constituting skilled nursing care that are specified in rules the director of health shall adopt in
accordance with Chapter 119. of the Revised Code,

(7) “Personal care services” has ﬁm same meaning s in section 3721.01 of the Revised Code.
(K1) Bxcept as provided in division (J)(2) of this section, “nurse aide” mesns an individual
who provides nursing and nursing-related services to residents in a long-term care facility, either

as a member of the staff of the facility for monetary compensation or as 2 volunteer without
monetary compensation.

(2} *Murse aide” does not toclude cither of the following:

{a) A licensed beslth professional practicing wzthm the scope of the professional’s license;

(b} An individual providing mursing and mursingrelated services in a religious nonmedical
health care institution, if the individual bas been trained in the principles of nonmedical care and
is recogmized by the ipstitution as being competent in the administration of care within the reli-
gious tenets practiced by the residents of the institution.

(L} “Licensed health professional”™ means all of the following:

(1} Am occupational therapist or ooupational therapy assistant licensed under Chapter 4755. 'of
the Revised Code;

(2) A physical therapist or physicel therapy assistant licensed under Chapter 4755, of the Re-
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vised Code;

{3} A physician authorized wnder Chapter 4731, of the Revised Code to practice medicine and
surgery, osteopathic medicine and surgery, or podiatry;

{4} A physician assistant authorized under Chapter 4730, of the Revised Code to practice as a
physician assistant; :

(5} A registered nurse or Heensed practical nurse hcenged under Chapter 4723. of the Revised
Code;

{6) A social worker or independent social worker licensed under Chapter 4757. of the Revised
Code or 2 social work assistant registered under that chapter;

{7} A speech-language pathologist or audiclogist Heensed under Chapter 4753, of the Revised
Code;

(8) A dentist or dental hygienist Heensed under Chapter 4715. of the Revised Code;
{9} An optorpetrist Heensed under C;hapter 4725 of the Revised Code;

(6 A phzrmaaist ficensed under Chapter 4729. of the Revised Code;

{11} A psychologist Beensed under Chapter 4732, of the Revised Code;

(12} A chiropractor licensed under Cb@t@r 4734. of the Revised Code;

{13} A nursing home administrator Heensed or temporarily Heensed under Chapter 4751. of the
Reviged Code;

(14} A professional counselor or professional clinical counselor Heensed under Chapter 4757, of
the Revised Code,

(M) “Religious nonmedical health care institation” means an institution that mests or exceeds

the conditions to receive payment under the medicare program established under Title XVIII of
the “Social Security Act” for inpatient hospital services or post-hospital extended care services
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furnished to an individual in a religions nonmedical health care institution, as defined in section
1861(ss}(1} of the “Social Security Act” 79 Stat. 286 (1965), 42 US.C. 1395u(ss}(1}, as
amended.

(M} “Competency evaluation program” means 8 program through which the competency of a
murse aide {0 provide nursing and nursing-related services is evaluated,

(0} “Training and competency evaluation program” means a program of nurse aide training and
evaluation of competency o provide musing and nursing-related services.

CREDIT(E)

(2012 H 487, off. 3-10-12; 2005 H 66, off. 6-30-05; 2000 H 403, eff. 9-27-00; 1996 § 223, ff
3-18-87; 1995 8 143, off. 3-5-96; 1993 H 117, off. 9-28-95; 1990 H 822, ff. 12-13-90)

UNCODIFIED LAW
2012 H 487, § 751.10: See Uncedified Law under Ch. 3721.
HISTORICAL AND STATUTORY NOTES

Ed. Note: 3721.21 is former 3721.27, amended and recodified by 1990 H 822, off. 12-13-90;
1990 359, 1982 H 112, '

Ed. Mote: Former 372121 repealed by 1979 H 204, § 270, off. 9-1-79; 1979 § 180; 1977 H 276,
§1,2.

Ed. Note: Prior 3721.21 repesled by 1977 H 276, off. 6-28-77; 1976 H 705.
R.C.§3721.21, OH ST §3721.23
Current through Files 1 to 76, and 78 of the 130th GA (2013-2014).
{c) 2014 Thomson Reuters. No Claim to Crig. US Gov. Works,

END OF DOCUMENT

. ©2014 Thomson Reuters. No Claim to Orig. US Gov. Works. AppX. 77



Westlaw,
RLC. E3721.22 Pags 1

Effective:I8ee Text Amendments]

Baldwin's Ohio Revised Code Annotated Currentness
Title XHEVIL Heslth--Safety-—-Morals
“@ Chapter 3721. Rest Homes and Mursing Homes (Refs & Annos)
“&@ Reports of Abuse and Neglect
b 372822 Reports of abuse or neglect; immunily; faflure to report; false allepa-
tions

(A) Mo lcensed health professional who knows or suspects that a resident has been abused or

neglected, or that a resident’s property has been misappropristed, by any individoal used by a

long-term care facility or residential care facility to provide services to residents, shall fail to
‘report that knowledge or suspicion to the director of health.

(B} Any person, including a resident, who knows or suspects that 2 resident has been abused or
neglected, or that a resident’s property has been misappropristed, by any individual used by &
long-term care facility or residential care facility to provide services to residents, may report that
knowledge or suspicion to the director of health.

{C} Any person who in good faith reports suspected abuse, neglect, or misappropristion io the
director of health, provides information during an investigation of suspected abuse, neglect, or
misappropriation conducted by the director, or participates in a hearing conducted under section
3721.23 of the Revised Code is not subject to criminal prosecution, lable in damages in a tort or
other.civil action, or subject o professional disciplinary action because of injury or loss to person
or property allegedly arising from the making of the report, provision of information, or par—-
ticipation in the hearing, :

{13} If the director has reason to believe that a violation of division (A} of this section has oc-
curred, the director may report the suspected violation to the appropriste professional licensing
suthority and to the altorney general, coum‘y prosecutor, or other appropriste law enforcement
official,
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{£) Ne person shiall knowingly make a false allegation of abuse or neglect of a resident or
misappropriation of & resident's property, or knowingly swear or affirm the truth of & false al-
legation, when the allegation is made for the purpoese of incriminating gnother.

CREDIT(S)
(1993 H 117, off. 9-29-85; 1990 H 822, off 12-13-90)

HISTORICAL AND STATUTORY NOTES

Bd. Note: Former 3721.22 repealed by 1979 H 204, § 270, ff. 9-1-79; 1979 5 180; 1977 H 278,
§1,2.

RC.§3721.22, OH ST §3721.22
Current 'ihmﬁ.gh Files 1 to 76, and 78 of the 130th GA (2013-2014).
{c} 2314 Thomson Reuters. No Claim to Orig. 1S Gov. Works.

END OF DOCUMENT
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Effective: October 16, 2009

Baldwin's Ohio Revised Code Annotated Currentness
Title XXXV, Health—Safety--Morals
“& Chapter 3721. Rest Homes and Nursing Homes (Refs & Annos)
“@ Reports of Abuse and Negleot ,
s 3728.23 Investigation of allegations; findings; notice

{A} The director of health shall receive, review, and investigate sllegations of shuse or neglect of
a resident or misappropriation of the property of a resident by any individual used by a long-term
care facility or rezidential care facility to provide services fo residents.

{(B) The director shall make findings regarding alleged abuse, neglect, or misappropriation of
property after doing both of the following;

(1} Investigating the allegation and determining that there is a reasonable basis for i;

{2} Giving notice to the individual named in the allegation and affording the ndividual a rea-
sonable opportunity for 8 hearing.

Notice to the person named in an aliegation shall be given and the hearing shall be conducted
-pursuant fo rales adopted by the director under section 3721.26 of the Revised Code. For pur-
poses of conducting 2 hearing under this section, the director may issue subpoenas compelling
attendance of witnesses or production of documents. The subpoenas shall be served in the same
manmer a8 subpoenas and subpoenss duces fecum issued for » trial of 2 civil action in 2 court of
~ common pieas. I a person who is served a subpoena fails to attend a hearing or to produce
documents, or refuses 1o be sworn or to auswer any questions, the director may apply 1o the
common pleas court of the county in which the person resides, or the county in which the
Jong-term care facility or residential cave facility is located, for 2 contempt order, as in the case of
a fatlure of a person who is served a subpoens issued by the cowrt to attend or to produce
docurnents or a refusal of such person 1o testify.

Appx. Bo
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(C)(1} I the divector finds that an individual used by a long-term care facility or residential care
facility has neglected or sbused a resident or misappropriated property of 2 resident, the director
shall potify the individusl, the facility using the individual, and the atiomey general, county
prosecutor, or other appropriate law coforcement official. The director also shall do the fol-
lowing:

(&) If the individual is used by a long-term care facility as a numse aide, the director shall, in
accordance with section 3721.32 of the Revised Code, include in the rurse aide regisiry estab-
tished under that section a statement detailing the findings pertaining 1o the individuoal.

(b} If the individual is a licensed health professional used by a long-term care facility or resi-
dential care facility 1o provide services to residents, the director shall notify the appropriate
professional licensing auwthority established uwnder Title XLV of the Revised Code.

{c) If the individual is used by a long-term care facility and is neither 2 nurse aide nor a Beensed
health professional, or is used by a residential care facility and is not 2 licensed health profes-
sional, the director shall, in accordance with section 3721.32 of the Revised Code, include in the
nurse aide registry 2 siatement detailing the ﬁn&ings pertaining to the individual,

(2} & nurse aide or other individual about whom a statement is required by this division to be
meluded in the nurse aide registry may provide the director with 2 statement disputing the di-
rector's findings and explaining the circumstances of the allegation. The statement shall be in-
cluded in the murse aide registry with the director's findings.

(D)1} I the director finds that alleged neglect or abuse of a resident or misapproprigtion of
property of a resident cannot be substantisted, the director shall notify the individual and ex-
punge all files and records of the investigation and the hearing by doing all of the following:

{a} Removing and destroying the files and records, originals end copies, and deleting all index
references;

{b} Reporting to the individual the nature and extent of any information shout the individusl
transroitted 1o any other person or government entity by the director of health;

© Ortherwise ensuring that any examination of files and records in question show no record
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whatever with respect 1o the individoal.

{28} I, in accordance with division {C){1¥a) or (¢} of this section, the director inchudes in the
nurse aide registry a statemvent of a finding of neglect, the individual found to have neglected a
resident may, not earlier than one year after the date of the finding, petition the director to rescind
the finding and remove the statement and any accompanying information from the nurse aide
registry. The director shall consider the petition. If] in the judgment of the direcior, the neglect
was & singular occurrence and the employment and personal history of the individual does not
evidence abuse or any other incident of neglect of residents, the director shall notify the ndi-
vidual and remove the statement and any accompanying information From the nurse aide regis-
try. The director shall expunge all files and records of the investigation and the hearing, except
the petition for rescission of the finding of neglect and the director's notice that the rescission has
been approved.

(b} A petition for rescission of 2 finding of neglect and the director's notice that the rescission has
been approved are not public records for the purposes of section 149.43 of the Revised Code.

{3} When files and records have been expunged under division (D)1} or (2) of this section, all
sights and privileges are restored, and the individual, the direcior, and any other person or gov-

ernnent entity may properly reply to an inguiry that no such record exists as to the matier ex-
punged.

CREDIT(E)
(2009 ¥ 1, eff. 10-16-09; 1995 H 117, off. 9-26-95; 1990 H 822, eff. 12-13-90)
HISTORICAL AND STATUTORY NOTES

Ed. Mote: Former 3721.23 repealed by 1979 H 204, § 270, efF. 5-1-79; 1979 5 180, 1977 H 276,
§1,2. ’ '

RC.§3721.23, OHST §3721.23
Current through Files 1 to 76, and 78 of the 130th GA (2013-2014).

{) 2014 Thomson Reuters, No Claim to Ordg. US Gov. Works.
END OF DOCUMENT

€ 2014 Thomson Reuters. No Claiss % Orig. US Gov. Works. Appx’ 82



Westizw
B.C. § 372124 ' Page |

Effective:[Bee Text Amendments]

Baldwin's Ohio Revised Code Aunotated Currentness
Tithe XXXV Health--Safety--Morals
“& Chapter 3721. Rest Homes and Nursing Homes (Refe & Annos)
& Reports of Abuse and Neglect
s 372124 Retaliation prohibited

(&) Ne persom or government entity shall retaliste against an employee or another individual
used by the person or government entity to perform any work or services who, in good faith,
makes & report of suspected abuse or neglect of a resident or misappropriation of the propernty of
a resident; indicates an intention o make such a report;, provides mformation during an inves-
tigation of suspected abuse, neglect, or misappropristion conducted by the director of health; or
participates in s hearing conducted under section 3721.23 of the Revised Code or in any other
administrative or judicial proceedings pertaining to the suspected abuse, neglect, or misappro-
pristion. For purposes of this division, retalistory actions include discharging, demoting, or
transferring the employee or other person, preparing a negative work performance evaluation of
the employee or other person, reducing the benefits, pay, or work privileges of the employee or
other person, and any other action intended to reteliate against the employee or other POrEOn.

{(B) Mo person or government entity shall retaliate against a resident who reports sngpected
abuse, neglect, or misappropriation; indicates an intention o make such a repoit; provides in-
formation during an Investigation of alleged abuse, neglect, or misappropriation conducted by
the director; or participates in 2 hearing wnder section 372123 of the Revised Code or in any
other administrative or judicial proceeding pertaining to the suspected abuse, neglect, or mis-
appropriation; or on whose bebalf any other person or government entity takes any of those ac-
tious. For purposes of this division, retaliatory actions include sbuse, verbal threats or other
barsh language, change of room assignment, withholding of services, filure fo provide careina
timely manner, and any other action infended to retaliste against the resident.

{C} Any person has & canse of action against a person or government entity for harm resuiting
from violation of division {A) or (B} of this section. If it finds that a viclation has goourred, the
court may award demages and order injunctive relief The court ray award court costs and
reasonable attorney’s foes to the prevailing party.

Appx. 83

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.



RC.§IT21.24 Page? -

CREDIT(S)
(1990 H 822, eff. 12-13-90)
HISTORICAL AND STATUTORY NOTES

Ed. Mote: Former 3721.24 repealed by 1979 H 204, § 270, off. 9-1-79; 1979 S 180; 1977 H 276,
1,2

R.C. §3721.24, DH ST § 3721.24
Current through Files 1 to 76, and 78 of the 130th GA (2013-2014).
() 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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Effective:{Sce Text Amendments]

Baldwin's Ohio Revised Code Annotated Cumrentness
Title XXEVIL Heslth--Safety-Morals
“@ Chapter 3721. Rest Homes and Nursing Homes (Refs & Annos)
& Reports of Abuse and Meglect
wpep 3723.25 Confidentinlity of information

(A1) Except a5 required by court order, as necessary for the adminisivation or enforcement of
any statute or rule relating to long-term care facilities or residential care faciliies, or as provided
in division (D) of this section, the director of health shall not disclose any of the following
without the consent of the individual or the individual's legal representative:

(2} The name of an individual who reports suspected abuse or neglect of a resident or Frisap-
propriation of a resident’s property to the director

{) The name of s individual who provides information during an investigation of suspecied
abuse, neglect, or misappropriation conducted by the director;

{c} Any information that would tend to disclose the identity of an individual described in division
{AX 13} or (b} of this section.

{2} An agency or individual to whom the director is required, by court order or for the admin-
istration or enforcement of a statute relating 10 long-term care facilities or residential care facil-
ities, to release information described in division (A1) of this section shall not release the in-
formation without the permission of the individual whe would be or wonld reasonably tend 1o be
dentified, or of the individual's legal representative, unless the agency or individual is required
o release it by division (D) of this section, by court order, or for the administration or en-
forcernent of a statule relating to long-lern care facilities o residential care facilities.

(B} Except as provided in division (I3} of this section, any record that identifies zn individual
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described in division (A} M2} or (b) of this section, or that would tend fo disclose the identity of
such an individual, is not a public record for the purposes of section 149.43 ofthe Revised Code,
and is not subject to Inspection or copying under section 1347.08 of the Revised Code.

(€} Bxeept as provided in division (B) of this section and division {1y of section 3721.23 of the
Revised Code, the records of a hearing conducted under section 3721.23 of the Revised Code are
public records for the purposes of section 148.43 of the Revised Code and are subject fo in-
spection and copying under section 1347.08 of the Revised Code.

{13} If the director, or an agency oy individual to whom the director is required by court ordey or
for administration or enforcement of a statute relating to long-term care facilities or residential
care facilities to release information described in division (A)1) of this section, uses informstion
in any administrative or judicial proceeding against a long-term care facility or residential care
facility that reasonably would tend to identify an individual described in division {AY1¥5} or ()
of this section, the director, agency, or individual shall disclose that information to the facility.
However, the director, agency, or individual shell not disclose information that directly identi--
fies an individual described in division (A){1){a) or (b) of this section, unless the individual is to
testify in the proceedings.

CREDIT(S)
(1995 H 117, off. 9-29-95; 1990 H 822, eff. 12-13-90)

HISTORICAL AND STATUTORY NOTES

Ed. Mote: Former 3721.25 repealed by 1979 H 204, § 270, eff. 9-1-79; 1979 S 180; 1977 H 276,
§1,2. '

RO §3721.25 QU ST §3721.25
Current through Files 1 to 76, and 78 of the 130th GA (2013-2014).
(c) 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

€2 2814 Thomson Reuters. No Claim to Orig. US Gov. Works. APE}X« @é



e
PR

Westiavw
RC. § 372126 Page 1

Effective: ESee Text Amendments]

Baldwin's Ohio Revised Code Annotated Currentness
Title XXX VI, Health--Safety--Morals
"8 Chapter 3721. Rest Homes and Nursing Homes (Refs & Annos)
"#@ Reports of Abuse and Neglect
== 372126 Rulemaking powers

The director of health shall adopt rules pursuant to Chapter 119, of the Revised Code to implement
sections 3721.21 to 3721.25 of the Revised Code, including rules prescribing requirements for the
notice and hearing required under section 3721.23 of the Revised Code. The notice and hearing
required under section 3721.23 of the Revised Code are not subject to Chapter 119, of the Revised
Code; however, the mies may provide for the notice to be provided and the hearing 10 be con-
ducted in accordance with that chapter. Rules adopted under this section shall be no less stringent
‘than the requirements, guidelines, and procedures established by the United States secretary of
bealth and human services under sections 1819 and 1919 of the “Social Security Act,” 49 Stat. 620
{1935}, 42 U.5.C.A. 301, as amended.

CRE}C}IT(S}

(1990 K 822, off. 12-13-90)

Iﬁsmmmi, AND STATUTORY NOTES

Ed. Note: Former 3721‘26 recodified as 3721.41 by 1990 H 822, off. 12-13-90; 1981 H 694,
R.C. §3721.26, OH 8T § 3721.26

Current through Files 1 to 76, and 78 of the 13@‘&1 GA (2013-2014).

{c} 2014 Thomson Reuwlers. No Claim to Orig. US Gov. Works.
END OF DOCUMENT
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§A3 The sights of residents of & home Sl fnciude, bul are not
fimadied ts, the fllowing: E

{1} The vipht tes 2 sl modd elonm Feing envisumment PRREENE 3G
FTikes XVIH and KEE of the “Sucisl Seonsity Au,™ 40 Sun. 630
(3933% 42 VRS04, 3, ax amendsd, snd spplicable waln laws and

fons prescsibed by the publl Seafth covnil

%) The sight TO BE FREE FROM PHVSICAL, VERBAL,
MENTAL, AKD EMOTIONAL ABUSE AND 16 be tested 2t 29
s with ooustecy and, vespeot, mod full verogaitius oof Sgmity amd
fmdividuntite; .

qxﬁummzmmmm,s}@mmmmm

" appropsinte modioel tromtment and murving tare smd i other

ANCHIARY sureicer that onmrier srsesmay and sppeapriate
srae eovpsistund wit the pregreus oy wiich the sosident orstwacing;,
THES CARE BHALL BE PROVIDED withoot reped 10 vonsiders.
tioms such A% weos, wokor, seligion, nationsd wrigin, agr, of soures of
prysent for carms,

{4} The 7ight to bave o8 rossonsble requests and inguities
maponded toe peovepilyy . K

AFPX. 96



1990 Zession Laws—Full Text

wEises, W enur the ragdent’s , :
{63 The right mmammmmmmm
m&wmﬁb}tyﬁmp&wﬁmmaahwmmﬁbkfw
mcmﬁémﬁmmwfwahemﬂmmwmm
€73 Fhe vight, wpon vepeest, B e assignad, within te capacity
dﬂwkmtmm%amm Sk
wesldent's chotee, snd the right, o scmdanee with the rels sad
3 RCas

Sy prhoyeicien & phvsician who i3 et s 8 stall of the howme, I 1he
%ﬁuﬁ&yﬁfé@m’zwﬁm’wmwmm waler & federaly sup-
ported progm, the phystcian shall mest (e T baws amd regne-
Tankens poversing sech strvivey .
{ga The .:'a:'.: 7 G o LT R T YOS RTRL L

PARCICIPATE 1M DECIGONS THATY ASFROT TEEE RESE-
BENTS LIFE, INCLUDDWS THE BIGHET w LoImEnRicats with
mmmmm&m ﬁ?"@}iﬁﬂﬁ?&ixspﬂﬁmﬁ:@%y

53 he slgltt fo buvr cinthes and b dheets chumed me the need
consfint or sanntione

aévigabls o ghve the Saftormntion o
the vesident, the infoamation thall be made svasiable o the ses-
Sent’y shormey-er-to-de spowsor o8 the rerideny’s bebalf if the

bas 2 loged intewest o 5 withosized by the ssident to

#d not vizh e reridenis

{zmmmqmm&mmwmmm .

mﬂs,mdt?mga@iﬁaapgmwmmwmef&m

By subsequest periad waxy exdend ihe wonhorization for s sddi
ﬁmxzmiadafmmnm%mmﬂydammmdaﬁwkﬂm
Mmﬁm&wsﬁaﬁnm%m&uﬁwﬁ%amﬁm
maﬁmefmmsiémammmmmﬁmﬁnﬁm&%zaﬁmd»
kgp%ﬁﬁanﬂﬂﬁ@&ﬂmmhmmmgmmm

 physiesl or cheniost sestoningy e veed woder this cEism,
mchmmemmmmmsmmmam
ket s sies event shedl physicnd or hepniest eesiraings oF fsoluiion he
weed for panishoont, tRoemtive, o conveRiehes,

. 24} The vighe in the oo of e sesiderst’s chodoe and the
n@mmm}vgnhﬁsmmﬁmzsmimsnémﬁmamm%
PPREE TR emeording WMMEAMWﬁpﬁm
phezmscenticsl soppdics and services within
&% community: :

{253} The vight b exesvisral civid wights, wlest the resident kus
R L n e Y ——— pmnrnd. 00 Chapier 2113, of the
% Codemd}s&smmmmdmkgﬂ 5
e sight 10 the sooperstion aﬂkehﬁmc’m&inﬁnﬁsimminmaﬁng
.wmmmummm&ﬁmﬁﬁﬂmm

S-1431
HE22E1

{16} THE RIGHT OF a0CES 1D CPPORTUMITIES THAY
EMABLE THE RESIDENY, AT IS EXTENSE OR AY THE
EXPENSE OF A THIRDPARTY FAYER, 7O ACHIEVE 15
FULLEST POTENTIAL DNCLULENG EDUCATIONAL, YO
;}éﬂm SOCIAL, RECREATIONAL AND HABEITATION

CREHIE: Yhe vight fo ohoerve sedigions sbifgarions and pavtici-
m:i&zﬁigﬁmmivﬁizgﬂwrwmmwminﬁviﬁuﬂam
mhmiéﬁmandmﬁg&zmwmmmﬁpmin
mﬁiviﬁasafm:msﬂmmwhympﬁaxﬂmmﬁdmt‘smﬁ?

%

& physieing, exorpt thal eommamn-
wiceRbims with poblic sffichs orwitl himuﬁymﬂeymphmm" 20 shadl
m&mﬁm%mmmmmm@mma
Esduﬂz,ﬁvummﬁmim&m,mﬁmm :

2} Beoseive, smﬁ,mémﬂmﬁmi,mmmﬂmwmm
{6 Rescomable soomz to 2 telephone for privete commumics-
Yo

fck Private visits 5% euy reasvosiils howr,

@a@mmmmmmmmwmmm
zbmhmmmmmﬂmmmﬁmmm“m
wﬁhinﬁxﬁpﬂ&iyd‘hk&mmﬂmsm&mmwﬁmbkm
Socomesnied i bis wedicsd wexend By the stiending phyziciae

EEBET, T wight wpon mmzbiez?qmmmv;emdm

Bosseasions, in g fersomably seowre mananry,
mmmwwﬂﬂﬁﬁ&a@ammmo{mmﬁmmw
medically sdvizable ss doommented 3 bis meediesd

rexoed by the attroding physisis;
W}Mﬂgbﬁm&afﬁ&’mﬁmﬁ,mmmﬂﬂmﬁma
wefassintons wd&ﬁmhismy,kmiﬁn&ﬁtmmm&mgeﬂ
bymbqu’mimmaﬂamiammmd’mwﬁ-
siswel chawpes rolnted 1o ok sorvices, lucleding chages for so

KEX oof the “Soriad Seusse
By SoATAT B SPGB R B fod.® The:
mm«:mm&mmmmﬁy

darys modie is givem fo
the sexident o, & the residont Is smable o wnderstand this infoems
tion, o his sponsoy. . :
Wﬁ%cﬁgh@&&usmﬁ@i%mwﬁmfwﬂwwm
mmmm%ammm;mmwmmwm&m
frenn e Bovome that imimchmm&m&adinmtmkm
P The right TD BE FREE FROM FIMANCIAL
EXFLOTFATION,
;mzm@m:mmmgemmmmmm

PR

Mﬁ&myﬂem&ﬁaﬂ&ndammy,mm
seswioses of 8 vesidiont from sy BRsos whalsnrver, tist have beew
fepesited foo mivhreping with the haae for we iy the: regident or
Yl mpoarsess :

BHER A Ssting of ol dopesits snd withdrawsl remgacied,
swich shal] be vobmamtind by mosinty which shall be avaliie fon
inspetion sad oupyisg by the residint or SPOBIOT. .

R} The right of the seident i be slivwed varestrited
wosees 0 RiE propesty ok depost st reasonsble hours, sminss

BovembesTimember 1990
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Wzﬁxm%m@mﬁymwmwwﬁmmﬁmm
s, wnd waswsmaalle el they coasiimie n SRS
WMWMGWWWWM£W€E
REFDRE WIS ROOM 08 ROOMMATE IS CHANGED,
BCLLUDING A EXPLANATICON OF THY REASOH FOR
BETHER CHANGE. )

mmﬁmmmmm&ﬁwmmﬂmmmm
mmh%ﬁm?mhkw%wmﬁwsmﬁm‘afw
) of chevges due the Somw, i the home's Scense 35

Bndier suetivn-S RO ol the Patond. Cind THES CRIAY

CEARY woder Tithe XV wn BE5
of the il Bzt W i o R R XN L U
wended 1M A BOME WHOSE CPRTIFICATION URNDER

930503 Vi il s v s g

R m——

mmﬁﬁmmsﬁwﬁmmmm‘ss&s&ﬁ;muﬂme{m
Segrasiveent of faealih, or fn vy possoes pot anocaled wik the
speration of e heme, of the: wsidens’s sholor, ooz from westraing,
fn soervion, discrimination, or reprissl This sighs
mwﬁmmswxmsyﬁww&a@tmwa

{B}ﬁ;pmmvmymmazmidmﬁwmmm the
Bowne doeg meh deny B mdons” sights eoder sootions 3723 84
BTREET of the Rovieed Code, |

{@A@mﬂmﬁe@wﬁma{mﬁgﬁmrﬁﬁmhﬁvﬁm&}w
iy zoction is woid. :

FTAAG Adiitions) provisions for Soglomenistinn of

wights (HH. 222598}

Te masiet S vhor Bmgernastations « the tights sgremted in dividion
%ﬁﬁMWEﬂE.EEM%RWM%m&mmW
widien

P4} Aupeoprisie sialf taisieg 1o dumplnenent cich reddent®s
ighis wober division (A) of seotins 372503 of the Bevoed Code,
Smactediong, bes v Nimiies] 1o, S35

5% The veddens foghts wnd the wmalls vespemsihiity b the
Emplesacsiion «f the oo .

mmwsmwmmmiggmmmzswmmﬁm
faz woods with eomgparaiie mvice, N

{B}Mmgzmmfammﬁﬂm‘umﬁaﬁ amciiaey wrvices A

{Q?Mmmdzmmfmmﬁdmmmgw
ot wstivity, within the apucity of the Daeifity, sonsisient with
applisable luws wnd rales .

{523 ADEOUATE INDOOR SPACE, WECH WEED KUY 8B
DEDICATED TO THAT FURPOSE, POR PAMILIES OF
RESTDEWTS 10 MEET SRIVATELY WITH FAMILIES OF
m‘éi?t RE% b2 ihe & &

Aurees i osing persons 85 embvr s during
mw&ahmm’mwhmemﬁzmmimmm
wiaiten o o the meivegy of redidests .

{1} Broplopeer of the Obin degrstment of heaith, Chis dopars-
vnent of menta? beslth, Bhie departmens s{xﬁnmm&sg‘&%
developroental dibiitn, Phia deparimens aping, Ghie
&mm&kmmmmmdmmafmm
serwioes

£2% Prospeetivs residients zng their ST,

A resident’s spussas;

£33 & reddeten’s attpeny
{6} A miniser,
wesident’s religions
P P Tn welitag, u demriphion of the bome's piTvants pruee-
R,

F7Z21.35  Aubherity S home fe manspe reskbent’s fnan-

ekl affals; weoonting (R 12-13.99)

WAWMMQMWQWRWMaWﬁ
aftosacy fr & hoowe So temnwes the sesident’s Saxncal afiai shall
whmﬁ@mmmmmwawﬁmmh_m
somaecied ie any verney whakvosver with the bows or i sduinis

jet, x;bm, oF oy peswon winistedng to »
P ’
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Gator., The howme dwl muistein secbum vt i diivision
SAMREHET) of sextion 372113 of the Revird Code, Unon the res-
Sent’s trunsfer, Sirchargy, or desth, S0t soromnt whal be chosrd and
2 Bl Boigeg vende. AR wasining Fande shall be roturmed i
ehamﬁémﬁme,mpﬁammﬁmm Bl
repaizing Fonds shell be given to the doredants exsuter, Bl
brabaon, o esinte,

B A BOME THAT MANAGES A RESIDENT S FINANTIAL
AFFAIRS SHALL ISEpOSIT THE HERIDENTE FUNDS IN
EX{ESS OF FIFDY DN LARS,

OF THE HOMPE OPERATING ACOOUNTE. INTEREST
BARKED ON THE REGIDENTS FLNDE SHALL BE
CREDITED 10 THE s

B¢ 18 ACCOUNTES AND THE PETTY CASE FUND, PLUS
TEE YALUE OF WIS OTHE: MNONEXEMPT REMRIRCES,
. TISE MAKTLIM ASSEYS 8 RECIPISNT OF MEDL.
CAL ASSISTANCY MAY RETAIN. i
O EaCH HOME THAT MANAGES THE FIRANCIAL

RORY T THE DIRECTOR OF HEALTY, OR, 1N THE €A%

OF & HOME THAT PARTICIPATES 19 THE MEDICAT, ARSIS.
FRICE PROGEARM BESTABLISHED UNDER SECTION 511891
OF THE BEVISED OUDE, TO THE EERECTOR OF HURMAN
SERVICES, T0 ASSURE THE SECURITY OF ALL
REBIDENTS FLURES MANAGED BY THE HOME,

ITIRIE  Mothe of brancler ur discharge; challongn JRY.
131350 . ' ’

AR} Faorpt mmwmmmw DR UNLESS
AUTHORIZED BY STATUTE OF 8Y RULES OF THE DIE-
TOR OF BERLTH, e afmbvimeior OF 4 FEOE shall novify
eenterat-tomat- S A BESEDERIT O WRITHNG, AND

KO8 BY CERTIFIER
MAL, RETURN BBECEIPT UESTED, i advnmce of amy g
4 trameler oy distdores foms the hosad THE

RITHEY (% 3

fu) THIE BESIDENTS MBALTH HAZ IMPROVED SUFF-
CEELY T ALLOAY A SSORE DAMETIATE DISCHARGE
R TRANSFER TO 4 LESS SEILED LEVEL OF CARE:

%;mmrmmmmmmms
THAR TRIETY DAYE

N THE CARE OF A RESIBENT DESCRIRED IN DYVISHR
(RS M) OR () OF THIS SECTION, THE NOTYE SHALL BE
FROVIDED AL MANY DAYS D¢ AMIVANGE (F THE PRO-
POSED TRANSEER OR DISCHARGE AS 1B PRACTICABLE.

€25 THE NOTICE RECHRRED URDER VIS {4383 OF
THHE SECTION SHALL INCLUDE ALY OF THE FOLLOWING:

) THE rensong fior the
for o dsclorer %

{bd NOTICE OF T8HE RIGET (% TEHE RESIDENT AN IS
SPONIOR TO AN MPARTIAL BEARING AT THRE BOME ON
THE PROPOSEYS OF BISCHARGE, AND OF THE
MAADIRIER 12 WHICH ANID THE TIME WITRIN WEICH TaE
RECIDEWT OR HIS SPUMSOR MAY REQUEST A HEARING
LHDER DIVISION €3 OF THIK SECTION, |

{53 THE ADDRESS 0OF THE LEGAL SERVICES CFFICE OF

FHE WAME, RELS, AN YELEFHONE NUMBER
OF & REPRESENTATIVE OF THESTATE LOMGTERM CARE
OMBUDSMAN PROGRAM AND, IF THE REKIDENY R

o R a T is

ﬂp];i?i:@g
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PATIENT HAS A DEVELOPMENTAL DISABILITY OR
MEMTAL ILINESS, THE NAME, ADDRESS, AND TELS-
FHONE NUMBER OF THE ORIO LEGAL RIGHTS SERVICE.
Fommulis

18} TRANSFER or discharge actions shell be duramentiod in
shver pesidient's medicnl ronoed by the b i there i 8 teedics busis
s 8 aetion.

(8] mmymﬁmmatmnﬁ‘aférdis-

o by resprasting an bmpaxtied heaving o the buosy, sniss the -

tremefer or duscharge is foguived beranse O0F AM EMERGENCY
OR OME OF THE POLLOWING BRASONS.
1} The home's Boonse ey beom revoked wades sootion 322403

-t Prvisnd-Code TERS CHAFIER:
£33 Vi heowme i being doswed parssant to SECTIONS £153.38
T FRRREE O soedion S155.31 of the Revisssd Codes
- £33 The sesidest is 3 moipient of seadiced assistawes LINDER
SELIOR 311001 OF THE REVISED (008 and e homos
eestiffientian PARTICIPA IO B4 YRS MEDICAL ASNSTARCE
PROGEAM bas brow texmbeted or dealed;

{4 THE REMDENT IR 4 | ander Titly XY o
ek of te “Bacial Srearity Aot 45 Srat. £20 (39353, 45 UK 4

5-3073
HB2251

rectios of the viektion, the gricveoe: oowmemities Sl refer the
water Yo the depasiment of eaging HEALTH.

18} Aossy prrswe wha believes thed 2 secident’s vights vades soo-
thooms ¥PREAD 1 3T28.87 of the Revier? Code Smve been vistmed
IBRY sepesh DY $29C voponis i bt weade of the tnforomtion dirtly
@de%mMﬂa-mmﬁmxmﬁ
iz Babile fow il dammmpes weosslting from the repnst, ’

{CHE) Within Sénty deys of reoeiving 2 oomplsind weder iz
sectioe, the depaciment of aping MEALTH shall frecstiesic any
mﬁa@xm&a&dm&htha‘ayﬁvmmmﬁmmﬁm
womnpisint Troms any souses that slleprs thet the hosee proided
mbmmﬂykgmgmmmwmamgmmbﬁmﬁaﬁy
gl comditions, o, within sevor deys of seosiviog 8 comylemt,
efer i oo the attormey gemesed, # b vgrees to mvestipse wilin
thisty duys, . ’ : .

£23 Within thirty days of vorciving 2 covmpheing weder s seo-
e, she dupastonont v agine WEAL TH sany srevestinele amy sficped
wia&aﬁme{mimsﬂ?uﬂmml.i?a{mrwmm@fﬁ
mmm,gmmzmmmwm“m
wkk cpeered by vishon {CK1S of i soction, or ¥ ey, witkiz
seews daye of rereiving & cosplates, refer the i, i 4B

7 Mles @i the huome where the alieped vichtion

3, o noended AND THE BOMES CERTIFICATION UNDER
FPTLE KYEY HAS B%Wm&m CR. DENIED. The

R

OFFICE OF THE DEPARTMENT OF BREALTH FOT LATER
THAN ten days afier nosificction THE RESTDENT AND G
SPOPISOR RECEIVE MUVIITE of the
FER OR DISCHARGE, & bessiog shall b beld within ton days by
thee Gepastment of healdh. A sepaesentative of the departasent shell
preside over the hoaving and jomse wa-wabte 4 RECOMMENTA-
TROR winide five doys 25 19 2y sdvisable sctfes o the sdminitre.
tog, the resident, and any Snteremed sponvor, The

IF & RESDENT I8 TRAMSFERRED OR DISCHARGED
PRIRSUANT T TIHS SRCTION, THE HOME FROM WHICH
THE REBDENT IT BEING TRANSFERRED OX DI5-
CHARGED SHALL PROYVIDE THE REUDENT WITHS ADE.
GUATE PREPARATION PRICK 10 THE TRANSFER OR DIS
CHARGE TO EMSUIRE & SAFE AND ORDERLY TRANSEER
TR DERCHARGE FROM THE HOME, AND THE bome o aitee-
sethoe senting to whick e resident b 10 be trensferned OR IS
CHARGEYS shall bave soonpisd the sesidons for amsler OF D35
CHARGE. Aa .

£5) AN Buopustind beading on reslident transfer or dechangs &
ot wubiecy wo sotion 121,22 of the Revissd Code,

{3 AT THE TIME OF 4 THAWSEER OR THSCHARGEOF A
REZSIDENT WHO IS A RECIPIENT OF MEDICAL ASSIS-
TAMCE UNDER SECTION 518508 OF THE BEVISED ©0DE
FROM A FOME TD A BOSPITAL OR FOR THERAPSLTI
TEAVE, THE SOME SHALL PROVIOE SHATICE IhE WRITDNG

BALL,
AETURN RECEIPT REQUESIED, 70 THE RESIDENTS
R SERLEEFY DG THE WUMBER OF DAYS, IF AT,
DURDNG WHICH THE REUOEET WILL BE PERMITTED
UMDER THE MEDICAYL ASSISTANCE PROGRAM TO
RETUAN ARD RESUME RESIDENCE B9 THE HOME AND
SPECIFYING THE MEDICAL ASUSTARCE SROGEAMS
COVERAGE OF THE DAYS DURING WHICH 1M RESL-
DENT 15 ABSENT FROM THE HOME A3 DIDIVIDUAL WHO
% ABEENT FROM A HOME FOR MORE THAN THE WM.
BER. OF DAYS SPECIFIESS I THE NUTICE AND CONTDR-
UES TO REQUINE THE IERVICES PROVIDED BY THE
FACILITY SHALY B8 GIVEN PRIQRITY FOR THE FIRST
AVATLABLYE BED: TN A SEMEPFRIVATE BOOM,

FI2EY Grkevawen wocedue; procedunes for noview of

compiatnie by {¥his commsision on sging: penakiies; olfwr
remedies (M. 131354} :
(A} Amy reoidons whe belicves thet i3 righis under sections
372838 1o 372117 of the Revived Code huve boon vickied sy
# grieviene wndey procedures adopted outsusst i division
(AR of vection 3721.52 of the Bevised Crde.

) the gricvancs cowssitive dularmines 2 vietation of seo-
Hoas 372110 1 3720.47 of the Revieed Unde has scxanred, i shall
notify the sdminkirsine of the home, B G viokeiion canngt be
sormeriod within o days, or i ton dauys bave dapsed without sor

wedicn TRANS--

oo, gy to B sllmucy geuesal ¥ be sgrves o investipte
i thicy days.

593 ¥, slter an invenipation, the dusarounent of wping REALTH
Fnds greedrable cawss i bedieve thes & vislation of sortions 372510
2 3TLR.ET of the Rewised Code, or of rles, policks, or prosedares

pansanng i those sections, bes oomwred AT A HOME
THaAY I8 CERTIFED UNDER TITLE TVIH OR 0% OF 182
"SOLEAL SECURIEY ACT,” 48 STAT. 630 {1939, 42 TIE4.
335, AS AMEPEYED:, 1 shall enferse s Sen-Skve et of
healtfe-The CIVE OMNE OR MORE FINDINGS Of DEFICIERL
CIES UNDER SECTIONS 5§31.35 TO S130.62 O THB
REYIKER CODE, IF THE BOME 18 NOT 5O CERTIFED:, THE
drgrstivaest of-bralih chell hold we adindicative hewsing within
thinty deyy wader Chagter 119, of the Revited Tode. .

{£) Upon 2 finding o an adindfotive hessing vades Sivision
2% of shis rection $hat 3 vicktton of sections 3735, 5806 372137 of
the Revized Unde, ar of mbes, policier, R phecsduses sdopted pus-
seant theretn, bee oorurrsd, thse; Hogmstanek of ool sha emele s
opder for cosvpfance, 568 B reasoEebls T Fow comagiteeor, ang
weeess & fine porsnaet o Sviston (F) of this soction. The foe shall
be peid we e gonesnd sovente fmd anly i copplivee Wik the
ooy s wot shoomn tu buve bowss wsds within the roassnshie e
32t i the owder, The % of healih oy isos an ey

g B contiruation of any vickGon of seoiens 372530 to
FE2E.17 uof the Revised Unde,

Findings »t the bearings oondurted wader this setion may be
rppraied puemment 0 Chepter 119, of the Revised Code, awoept that
o sppeal rany e made i the cowt of sovemmon phes of the cowaty
i il the bor & lomted,

The degartopony of bealth shall inftinte prococdings iz sourt to

enflos any fine ssseseed under this sotion which & wapeid thiny
fays sfies the viokise's Snsl appesl i exlsgeted.
Wmm T AP ADSUDICATION
HEARING UNDER DIVISION @) OF TEIS SECTION, o heve
vhieled seetions $T28.40 i 372847 of tae Reviset: Code, 0 tales,
policics, or proced: Sirghtnd pusveant i thase sentions reay be
fimed ot bes than s bundred nor o thay fve amdred dotiars
for & fismt sffiwse. For cack submogest sffensn, the boae may be
i ot fees than two bundred mor e thez one thousand dok-
fars,

A vindation of sectivne 372Y 3% 0 JT2E. 17 of the Revised Code
iz sepmrene oifonse B eack day of the violsiion and for wach
resident who claimg the violstion,

$03 Mo borne or somployes of & bome shall retaliote spains aay
gt whes

€3} Evrivisrs aay risht 3ot fouth in sortions 372118 o 373007
of the Revised Code, inciuding, but not Smikd i, filisg 3 com.
plsint with the huie's grlevance wmreitive or weponig sn siidzed
viodaiion to the dupriment of sping HEALTH:

{2} Apurars a5 » witvess in any bouing condmeed undey this
section and perdion 372116 of the Revised Code

£33 Fibeg » wivil action sioging 3 vickiion of sections 372018 w
372847 of the Nevised Dode, o5 netifies 8 county proscaiing sios
ney oy the altomey geoeved of 5 poosile viskstion of sectivns
3T28.50 10 372847 of the Bevived Code.

¥, vader the procedures onilined i this section, 2 home o s
enployes i frnd 0 bave retslinted, the vislsior muy be Bred up
0 o thowrend dofbans, | ’
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(48} Whew fepal aetion T Indieated, any cvidence oof,_eximminal
activity found in an evestipation snder divishs (3 of (his section
shudl e given ko the grosesisting sivomey B the ooty i which the
Bene i Joratod for foeastiystion,

{8} Ay wesident whose rights veder seetions 3724, 3040 3721.97
ufmxm%mﬁﬂmmgmmﬁawmmmimy
porsam of Busss contmitiing the vickeion, The action ey be s~
rageste by the residhont of by bis spossor om B bl The covrt
iy avard wtiwel wod puniive demages fi vicktion of e tahts,
Timmmmsymxd%&ﬁsmaﬁingmmﬂmaﬂmefs
fers Baaifted o the wowk veasnsably pesformed,

373 Deleitions (K 121390
$ide:  section tromsforred Yo Srever 373827,
A wued in sectives JTEEIP 372020 to RRLI3 ¥TLL.94 of the

Rervbond Cpdier

{4} “Eong-trrsy wars Sacllity™ serans oither of e following:

£ 43 4 mueeing Beowme 2 defived & scotion 3923 653 of the Bovised
MWManmgmﬁmmﬁammx;gMamﬁiﬁ
%6 B Sndwemmedinie cave fwiliy for the vetneided umder
Titis XY of the “Social Becmity A, 49 Boal. G20 {393 42
¥IB.CA. 305, as i

12 A iy OR PART OF & FATILITY that fs certificd a3 5
shilted pemsing feciliny o & nursing Sty wnder Tile KV o

i #y Aot

{583 “ABLISE™ BATAME LNOWEIGLY CALISING PHYSICAL
HARM OF RECKIDSULY CATINTNG SERGOUS SHYSICAL
HARM Y0 A BESIDENT BY PUYSHSL (ONTALCT WiTH
THE RESIDENT OB ¥Y USE OF PEYSICAL OR CHBMICAL
REETRADVE, MEDICATHRY, DR ISOLATION AS PUINISH.
MEWT, FOK STAFF DONVENENGE, BX

ARG,

0 “WEGLBUT™ MEANS RRURLESAY FARINS 10 PRO-
VIUE & BESIDEMNT WITH ANY TREATMENY, CANKE,
GOODS, OR SERVIE RECESSARY IO MAINTAIN THE
BEALTII O 3AFETY OF THE RESTDENT WHEN THE SAIL-
DURE RESULTS B4 SERIOUS PRYSICAL HARM 11 THE RES-

ERE.

{82 “HISAFPROPRIATION™ MEANS DEFRIVING,
DESRAUDING, OR CTHERWINE QRTARIDIG THE BEAL 3R
PERBOMAL PROPERTY OF A RESIDENT BY ANY MBANS
PROJUBITED BY THE REVISED OOIE, BOCLULEG VI A
ﬁﬂ% OF CHATTER 2911 OR 2513 OF THE REVISED
g, . :

(s “RESIDENT™ IMOLUDES A RESIDEMT, PATIENT,
FORMER RESEOENT OR PATIENT, OR DRURASED RESL
DENT 7 PATIENT OF A LONGTERM CTARE PACTLITY.

06 "PHYBICAL RESIRAINT™ AR THE SAME MEANING
A3 I SECTION 372110 OF THE BEVSED CODE,
“CHERMICAL T HAS THE SAME MEANING

{5} RESTRART™
AL M SECTION 372130 OF THE BEVIRED CODE,

() “boving wed serdheprolated serviess™ mesns thows st
viees &g defived Iy xube that shelf be adopted by the publie heslth
coeseil wade Chapter 148, of the Reviged Code. .

CEHD “Hurse 2ide’ wonns an individual who provides ST
st prrsingectatesd rervioes o patients or voridents in 2 longderes
vase Facility, othes then » Bronsod bealh professiseed poacticing
wikhin the scope of bis Hoonee o s Individost whao rRRes s
fng or oemiepadiated meviees w8 & woluniser withond BORELRLY

£i00,

Y} “Lioonsed henlth profesionsd” mosse 2l of the Flioros-

g
{2} Aw coruspations] therapist or comupationsl therapy susiEneg,
Hormsed snder sention-435580 CHAPTER 4755, of the Revised

£% A plysician w5 defined jo swiion STIRE} of the Revisd
9% 7

{43 & physicion’s smiiant for whess x phydicies holds o valid

£ of registrution iscusd wnder seotion 47HLDE of the
Beviged

Caddey
{55 A megintesed muwse of Booneed practiosd svsse Hoomved wader
%W@Z?,dmmﬂmme”
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8} Aony-other-fedividued A DENTIST OR DERNTAL HYGIEN-
égﬁ%m UHDER CHAPTER 4715 OF THE REVISED

{9} AN OFTOMETRIST LICENSED UNDER CHAPTER
ATES, OF THE REVISED LN

{10} & PHARMACIST LICEDISED UNIDER THAPTER 4728,
OF THE REVISFED CODE,

{31} & PSYCHOLOGINT LICENSED UNLER CHAPTER
{732 OF TR REVISED Lo

£12h A CHIRGPRACTOR fioweed wnder ol SR80 CHAR
TER 4734, of the Bevised Code Semtemeted uheaiit Bt

DRt -B

"3 4 NURSTHG FEORE ATMANISRATOR LI ENEED O
Mim}ﬁwARBE,Y LICERSED wnder Chupler 535 4751 of the
[

B "Compriony cvaluation progsm™ wmeans 2 BIOEERR
theongh which the compatnacy.of & wome zide i srovide nursing
wod s, ssvices iy cvaloand,

LS Eraining and compettagy rralustion Prograne” OaEans &
mﬁnmﬁd@%fxéﬂgmsﬁr@lmﬂﬁm&mpﬁm&yw
pravvide worstog and worsng reesd services.

FILEE Repoos of shwse or seglect; bnwanity; feiloe

& regeats; falze-nlfopmitnes [R5, 12-53-907

{4} WO LICENIED SFALTH PROFESSIONAL WHO
KROWE OR SUSPECTS THAYT A RESIDENT HAS BERN
ARUSED: OR NEGLECTED, OR THAT A RUSIDENTS PROP.
ERTY BAS BEEN WMISAPFROPRIATED, BY ANY IRDIVID-
VAL USED BY A LONG-TERM CARE FACILITY TO PRO-
VIR SERVICES TO RESIOENTYS, SHALL FAR 7D EEPORT
HFI M'IWKHWLEDGE R SURPICHIN 10 THE TIRECTOR OF

ALTH,

{8 ANY PENBOW, INCLUDING A RESIDENT, WHO
ENOWE OR SUSPECTE THAT A RESIDENT HAS BEEW
ABUSED OR MECRECTED, DR THAT A RESIDENTS PROE.
ERTY BAS BEEN MISAPYROPRIATED, BY ANY DNDIVID-

TLIAL USED BY A LOMO-TERM CARE FACILITY 0 PRO.

VIDE SERYICES TO REUDENTS, MAY REPORT THAT
mnw&@m OR SUSPICION 1O THE DIRECTOR OF

{03 AMY PERQOI W BN GOOD FAITH REPORTS SU5
PECTED ABUSE WNEGLECT, DR MIBAPPROPRIATION YO
THE DIRBUTOR OF HEALTH, PROVIDES INFORMATION
DURNG AN INVESTIGATION OF SUSPECTED ABUSE,
RECGLECY, OR MIBAPPROFRIATION COMDACTED BY THE

. DIRECTOR, OR PARTICIPATES IN A HEAKING COR-

DRICTED UWDER SECYION 3728 33 OF THE REVISED CODE
B WO SUSIECT TO CRIMINAL FROSECUTION, LIARLE ¥
DAMAGES IN A TORYT OR OTHER 1V ACTHIN, 58 S8
JECT T0 PROFESSIONAL DISCIPLINARY ACTION
BECAUSE OF RIBURY OR LOSK 1O FERSDN OR PROFERTY
ALLBGEDLY ARISING FROM THE MAKDIG OF THE
REPORT, FROVIZION OF IMEDRMATION, OR PARTICTPA-
HECIN 528 THIE HEARING.

12} IF THF, DIRECTOR HAS REASCHN T0 BELIEVE THAT
A VICLATION OF DIVIRION {4) OF THIS SECTION HAS
DUCURRED, ME MaY REPORT THE SUSPECTED ViDLA-
TN TG THE APPROPRIATE PROFESSIANAL 1ICERSIRG
AUTHORITY AND T0 THE ATTORNEY GENERAL,
LOUMNTY PROSECUTOR, OF OTHEE AFPROPRIATE LAW
ENPORCEMENT QFEIIAL.

{53 MO PERSON SHALL SNOWINGLY MAKS A4 FALSE
ALLBGATION DF ABUSE OR. WEGLECY OF & RESIDENT OF
MISAFPROPRIATION OF A RENDENTS PROPERTY, OR
ENOWINGLY SWRAR OR AFRRM THE TRUTE OF 4 FALSE
ALLEGATION, WHEN THE ALLSGATION IS MADE FOR
THE PURPOSE OF INCRIMINATING ANOTHER,

WTLZR nvestigution of sllepstions; Bndings wmolics
EE 221398

{4) THE DIRECTOR OF HEALTH SHALL RECEIVE,
REVIEW, AND INVESTIGATE ALLEGATIONS OF ABUSE OF
MEGIECT OF A RENIDENT OR MSAPFROPRIATION OF
THE PROPERTY OF 3 RESIDENT 8Y AWY BIDIVIDUAL
USED BY A LONG-TERM CARE FACEITY 10 PROVIDE
SERVECES T RESADENTR .

{8} THE DIRECDOR SHALL MAKE FINDINGS RECARD-
4G ALLBOES ARUSE, NEGLECT, O MISAPPROPRIATION
OF PROPERTY AFTER DUING BUTH OF THE POLLOWING:

8} IYESTIGATING THE ALLEGATION AND DETER-
MINIAG THAT THERE IS A REASDKABLE BASE FOR FES

Appx. 100
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gay GIVING MOTICE TO THE INDIVIDUAL NAMED 1N
THE ALLEGATION AND AFFORDING M 4 REASODMABLE
CPPORTURETY FOR A HEARING.

. POTICE TO THE PERSDN NAMED IN AN ALLEGATION
SHALL BE GIVEN AND THE HEARING SHALL BE CON-
DUCTELR PURSUANT TO BULES ADOPTED BY THE DIREC.
TOR UNDER SECTION 3720.2% OF THE BSVISED CODE.
FOR PURPOSES OF CONDUCTING A HEARING URDER
THIS SECTION, THE DIRECTDR MAY KSUE SUSPOENAS
COMPELLING ATTENDANCE OF WETIESEES OR PRODUC.
TIOR OF DOCUMENTS. THE SUBPOENAS SHALL BE
SERVED: IN THE SaME MANNER AS SUBPOEMAY AND SUR-
POERIAS DTS TECUM ISSUED FOR A TRIAL OF 4 CIVIL
ACTION IN A COURY OF COMMOUN PLEAS. I A PERSDN
WH B8 SERVED A SUBPOENA FAYLS TO ATTEND A HEAR.
B OBt 0 PRODUCH DOCURENTS, OF BEFUSES 1O B2
SEORM OR TO AMSWER ANY QUESTIONES FUT 1O HiM,
TEE DIRECTOR MAY APPLY T THE COMMON FLEAS
CDURT OF THE COUNTY [N WHICH THE PERION
RESEOES, OR THE COUNTY N WICH THE LONG TEEM
CARE FACILITY IS LOCATED, FOR A DONISMPT ORDER,
A% IM VHE CASE OF A FALLURE OF A PERSOSN JHO IS
SERVED: A SUSPOENA ISSUED BY THE COURT TO
KETERD O8 1D PRODUCE DOCUMENTS OR A REFUSAL
2F SUOCH PERRON 10 TESTIEY.

A} B THE DIRECTOR FIRGS THAT AN INERVIDUAL
USED BY &4 LOMGTERM CARE FACHYTY A3 & NUESE
AUDE HAS WEGLECTED O ARUSED A RESIDENT OR MIS-
APPROPRIATED PROPERTY OF A RESDENT, HE SHALL
NOTHY THE WDIVIDUAL, THE LONGTERM CARE FALCH -
FEY WSHEG THE BENVIDUAL AS A URSE ATDE, 480 THE
ATTORNEY GCENERAL, COUNTY PROSECUTOR, OR
DIHER APPROPRIATE LAY ENPORCEMENT OFFIIAL,
AMEy SHALL, 1N ACCORDANCE WITH SBCYIORN 372132 OF
YHE SEEVISED CODE, IMCLUIDE 1N THE NUBSE AIDE REG-
BIRY ESTABLISHED UMNDER THAT SECHIONM A STATE
HENT DETANLIG HE FINDRIGS. .

{24} IF THE DIRECTOR FINDE THAT AN INDIVIDUAL,
TOHER THRAN A NURSE ANIE USED BY A LONG-TERM
£ARE FACIITY T PROVIEE SERVICES 10 REQUENTS
HAS MECGREUTED OR ARUSED A REGDENT OR MISAPPRD-
FRIATED PROPERTY OF A RESIDENT, HE SHALL NOTIFY
THE DIAYIDUAL, THE FACIITY USING THE MNDIVE:
UAL T PROYVIDE SERVICES T

LISHED UNDER TITLE LY OF THE BEEVISED CODE, AND
THE ATTORNEY GENERAL, COUMTY PROZBCUTOR, OR
OTHER APPROPRIATE LAW ENFORCEMENT OFERIAL 1%
THE BDIVIDUAL IS NOT LICENSED UNDER TITLE X0V
OF THE REVISED JODE, THE DIRECTOR SHALL, IN
ACCORDANCE WITH SECTION 373131 OF THE REVIED
CODE, ALND INCLUDE & STATEMENT DETARING M3
FREARGE I THE MURSE AYDE REGISTRY.

& PILIRSE AUNE (% QY HER INDEVIDUAL ABOUT WHOM
A& SEATEMENT 18 IIRED BY THIS DIVISION TO BE
ERCEYIEEY TR THE NURSE AIDE RECISTRY MAY PROYIDE
THE DERECTOR WITH & SIATEMENT DISPUTING THE
DIRECTOR'S FIMDING AND EXPLADUNG THE CIRCUM.
STANCES OF THE ALIEGATION, THE STATEMENT SHALL
BE INCLUDEES N THE WURSE AIDE REGISTRY WITH THE
PARBUTOR'S FINDINGS.

(D012 IF THE MIRECTOR FINDS THAT ALLEGED NEG-
LECE 03R ARUSE OF A RESIDENT OR MEGAFPROPRIATION
OF PROPERTY OF A RESDENT CANNOT BE SUBSFANTL
AYED, HE SHALL NOTIFY THE INDIVIDUAL AMD
EXSUMNGE ALL FILES AMND RECORDS OF THE INVESTIGA
THON AND THE HEARING BY DODRIG ALL OF THE FOL.
LSRG :

3 REMOVING AND DESTROVING THE FILES AND
ERCORIN, ORIGINALS AND COPIES, AND DELERNG ALL
INDEX REFERENCES,

oy REPORYING TO THE BNOIVEINIAL THE MATURE
AND ZXTENT OF AlY INFORMATION ABOUT HIM
TRANSMITYED TO ANY OTHER PESSON OF GOVERR
MIRGT ENTITY BY THE DISECTOR DF BEALTH;

3 DYHERWISE ENSURING THAT ANY EXAMINATION
DF FILES AND RECORDS IN QUESTION SHOW NO
%%?RD WHATEVER WITH RESPECT TO THE NDIVID.

53025
HEIDE 1

€23 WHEN FILES AND RECORDE HAYE BEIN
EAPUNGED UNDER DIVISION ()1} OF THIS S8CTHSE
ALY RIGHTS AMD PREVILEGES ARE RENTORED, ANE: THE
MOTVIDUAL, THE DIRECTUR, AND ANY OTHER PERION
CR GOVERMMENT EMNTTTY MAY PROPERLY REFLY TG AN
NOUIRY THAT NO SUCH RECURED EXISTS A% 10 THE
MATTER EXPURGED,

372124 Betwliation wrobibiied I8 120390

(A3 NO PEREON OR GOVERNMENT ENTIVY SHALL
RETALIATE AGAINET AN ERPLOYER OR ANIFIHER INDE
VIDUAL USED BY THE PERSON OR GOVERNMENT
EMNTETY TO PERFORM ANY WORE OR SERVICEL WHO, IN
GOOD PAITH, MARES A REPORT OF SUSPECTED ABUSE
Lo WEGLECT OF A RESHIENT OR MISAPPROPRIATION OF
THE MROUERYY OF A RESIDENT, INDICATES AN DNTEMN--
FIOM 0 MAKE SUCH A REPCRT, PROVIDES 1EORMA-
TION DURING AW INVESTIGATION OF SUSPFECTED
ABUSE, MEGLECT, Of MISAPPROFRIATION CONDUCTRED
BY THE DIRECTOR OF HEALTH; OF PARTICIFATES IN &
HEARING COMNDUCTED UNDER SBCTIONM 372523 OF THE
BEVISED (R0E OR IN ANY (A0ER ADMINISTRATIVE G
FUICIAL PROCEEDINGS PERTADNMNG TO THE SUS-
PECYED ABUSE, NEGLECT, OR MISAPPROPIATION, POR
PURPOSES OF THIS DIVISION, RETALIATORY ACTIONS
HCLUDE DINCHARGDRG, DEMOTING, OR TRANSEER-
RENG THE EMPLOYES O OUTHER PERSOR, PREPARING A
REGATIVE WORK PERFORMANCE EVALUATION OF THE
EMPLOYEE OR OTHER PERSOM, REDUCING THE BENE.
FLTS, PAY, OR WORK PRIVILEGES OF THE BMPLOYEE OR
CTHER PERSON, AND ANY OTHER ACTION INTENDED 10
BETALIATE AGAINET THE BMPLOYEE OR OTHER PER-
R

(8} MO PERSONM OR COVERMMENT ENTIVY SHALL
RETALIATE AGAINST A RESIDENT WHO EEPORTE SUS-
PECTEDR ABUSE MEGLECT, OR MISAPPROPRIAYION: B40Y-
CATES AN DNTENTION 70 MAKE SUCH 4 REPORY: PRO-
VIDES BIRORMATION DURING AN INYESTIGATION OF
ALLEGED ABUSE, NEGLECT, DR MISAPPROPRIATION
COMIRICTED BY THE DIRSUTOR: OR FARTICIPATES I A
HEARING UNDER SECTION 372123 OF THE BEVISED
CIVOE OR T ANY CTHER ADMIMNISTEATIVE 08 SI0N0IaL
PROCEEDING PERTADING TC THE SULPRCTED ABUSS,
NEGLECT, OR MISAPPROPRIATION:; OR ON WHOSE
BEHALF AMY (STHER PERSON O GOVERNMENT ENTITY
TARES ANY OF THOSE ACTIONS. FOR PURPOSES OF THIS
DEYISION, BETALIATORY ACTIONS INCLUDE ABUSE
VERBAL THREATS 02 OTHER HARSH LAMOGUAGE,
CHARGE OF ROGM ASSIGRMENT, WITHROLDING OF
SERVICES, FAILURE 7O PROVIDE CARE ¥ A TIMELY
MANMER, AND ANY QIHER ACTION DNTENDED 1O
RETALUIATE AGAINET THE RESIDENY. .

€0 AMY PERSON HAS A CAUSE OF ACTION AGAINST A
PERSON OF GOVERNMENT ENTITY FOR HARM RESULT
Iy FROM VIGLATION OF DIVIION {3) OR (B) OF THIS
SECTION. 1F IT FINDS THAT A VIQLATION HAS
QELURRER, THE COURY MAY AWARD DAMAGES AND
ORDER DIUNCTIVE RELIEF. THE CDURT MAY AWARD
COURTE ODSTE AND REASONABLE ATTORNEY'S FEES 10
THE PREVAILING PARTY. ’

FIZLES  Confideniisiily of nformation JRE. 12-33-86)

{A¥1} BACEPT AS REQUIRED BY COURYT ORDER, 4%
MECESSARY FOR THE ADMINISTRATION OR ENFORCE.
MENT OF ANY STATUTE OR EULE RELATING TO LONG-
TERM CARE FACILITIES, DR AS FROVIDED 1N DIYISIDN
{0} OF THES SECTION, THE DIRBCTOR DF HEALTH SHALL
ROT DISCLOSE ANY OF THE FOLLOWING WITHOUT THE
CONSENT OF THE IRDIVIDUAR OR OF BIS LEGAL REFRE-
SENTATIVE:

) THE NAME OF AN INDIVIDUAL, WHO BEPORTS SUS-
FECTID ABUSE OB NEGLECT OF A RESIDENT OR MISAPR.
PROFIIATION OF 4 RESIDENTS PROPERTY 30 THE
DIRECTOR; :

' ) THE NAME OF AX INDIVIDUAL WHO PROVIDES
ENFORMATION DURING AN DNVESTIGATION OF SUS-
PECTED ASUSE, NEGLECT, OR MISAPPROPRIATION CON-
DUCTED BY THE DHRELTOR;

Mool Deceodsor 155
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fe} AIY INFORMATHON THAT WOULD TEND 7O Dis-
CLOBE THE HEMTITY OF AN AT YVIDUATL DESCRIRED I
DIVIRON (A1) OR 8) OF THIS SECYTN,

(23 AN AGENCY GR INDIVIDUIAL T WHOM THE
£ OR 15 REQUIRED, BY COURT DRIER O COR THE
ADMBICTRATION OR ENPORCEMENT OF & STATUTE
RELATING 10 LONG-TERM CARE FACILITIES, TC

RS TION S

FRECS EEy I DEVISHON (4313
OF THIS SECTION SHALE, MOT B THE BFOREA-
TR WITROUT THE T0N OF THE INDIVIDUAL

X PERBINY

WED WOULD BEOR WOULT BEASOMARLY TN TO B8
IDENTIFIED, DR OF His LEGAL REFRESERTATIVE,
LACLIERS THE AGENCY 0% ENDEVIDUIAL 15 RBOUIRED 10
BELZASE IT BY Divimion {8 OF THIS 38 TROH, BY
CURT ORDER, OR FOR ¥HE ADMINISTRATION OR
EMFORCEMINT OF 4 STATUYE RELATING 1O LOMG.
YRR CARE FACTITIRG,

(%) EXCEPT A% PROVIDED 508 DHVESION () OF TEHR
SBLTION, ANY REDORD TRAT IENTIRES AN IRV I
[ELY 8 BT DEVISICR (e} OR 83 UF TRES Sues
TION, DR THAT WD TEND T 1 S THE [DER-
HTY OF 300w AN BEGIVIDUIAL, 15 ROT 4 FUBLIC
BECORD FOR THE PURPOSES OF SECTION 149.43 CF TRE
BEVISEYS CODE, AND 12 NOT SUBIECT T INSPRCTION DR,

G UDEDES SECTMR 134708 OF THE BEYISED

i3 EXCEPT A5 PROVIDED I DRVISHONS (8 OF THES
SELTION AND DEVISIGH 8} OOF SECTION 372827 OF THE
REVISED OO0, THs RECORDS OF A HEARING OO
DOCYED UNDER SSCTION S721.23 OF THE REVERS CODE
WWCWMR’EWPWWMIW
HRAL OF THE BOVISED COLE AN ARE SUBIBCT TO
EEPELITON AND COPYDIG UNDER SBCTHMN 139708 OF
et —

{28 ¥ BIRBCTOR, (R AR AGENCY OR
B%MW@MWMERMWBYMT

T NEORMATION DESCRIBED I YIS
{A¥3 OF TIEQ ] 2 B ANY
ALY TIVEOQR FUDNIAL PR G AGARNST A

ERTE ARE YDV
UAL DRESCHIBEY 14 DIVISEIN ALy O iy OF THES SEC-
TIOW, UNLESS THE INDIVIVUAL 38 TO TESTIFY 38 THE
FROUEEDNEGS,

KIFA W ] Rufesmnbius puweys BE 1215905

THE IHRECTOR OF FEALTE SHALL ADOPT RULES
PUBSUANT T0 CHAPTER L%, OF THE REVISED CODE 10
IMPLEMENT SECTIONS 372823 TO 3726335 OF THE
EEVISED CODE, SMCLUDING HULES PRESCR IRIMG
BEQUIREMENTS FOR THE NOTICE AND HEARING
BEOUHRED \IHDER SECTION FI21 23 OF THE REVISED

¥

372i8 Competanry voquivements BB 125390

Eﬁ.}(i}ﬁmﬁgmﬁx&caﬁd&mﬂha Banﬁmaszadﬁﬁymxfnﬁn
2imx,,mpmaxg, e diews, ve otlier basi o July i, 1283, el be

nmg e somplete the “ompeiency evalization progan by Jzuu-
ary ¥ 1950

£33 The lodfivichd seas wsedd by & Facility us & nuve it o 8
full-time, texnpon s P Sienm, on other fasis ot 2uy time dvadgs the
Pexiod comencing Foldy 4, 1988 gng eziling Fomeagy 3, 1958 wnd
sucoeesfille conpleted oy Izter shan Qoicder b, 1990 & somum.
Sevcy evabustion progam pgroved by the direrinr under Bvision
{A} of soesion 3720.33 of the Bevised Code or conducted by him
wssder division $0WLY of thae gentiom:

2} The imbividus! hag susreatully compied a tgining and
rnpetenty eyalvation promrane Bgpasersd by the diezctor ander
division (4} ”fi serticsg 3‘3’2;5?{ of 3 Reviend Coade w condinged
By ki wurer visiom CERM: &M&&ﬁmmhﬁsmd%&m&di«
shems wperified in divisos W}wﬁ&m’%mmﬁn andsfi-
ﬁimj.,nifz@e traduing aud somptenty evabustivs progoam or (he

wBs ouRducted by or fn g fong-tenn oare Bscility, or if the divnrtor

fruazasa 1o dvison Y of motion 372331 of the Bevired Ciode

S penmites, fhe Hevetivistonn] s enrpieied 5 ol eny
S0 BrOERA Sevmdnciod fry the ractogs,

3 Priow foe Bosly 3, L1989, i the oo doamm m‘cﬁfmﬂgy&miﬁw

25 % siilled morsioy faofliny oy i musing Seedtity nnder Tide XYL or

FEX of the “Hoessl Secussivy Acy,™ 49 Seas B2, (19355, 42 US4,

stringent than e senpelensy evalnaiion POEYRIRG sroroved by
hitvrs wmdler divicion {4} of setion I725.25 of the Revized (ode gor
cwdmmwﬁmumwmmmwmm,m&im

b0 ocomprishls 10 the i 8 and 55 ¥ eveination
prsgrarns being spproved by the dirertor wader disisivg {AD of 1t
Serkioms

{5} Prior oss Jaly §, E9BE, the individusd wes fimdl competant i
BLIYE 2% B nmaﬁdeaﬁak&awmﬁﬁima{a s of warse aide
ixaining of at least one hundied " durstx :

- g% ;‘HE IMTHVIRIAL 1% EMSIREED I A PREIICER.
R

Y EXieor
UATION PROGRAR COMDUCTED BY THE DIRECTDR
UNDER DIVISION {73 OF SECTION BT25.3% OF THE
REVISED 0008,
§CF Effortive June 3, 135G, s Yomp-tosar cane faeility ohilf eom.
Smstser Yo bomgee K Sar svomithis 1o Mo 0% 2 wmrne wide an ndbeid..
sl who previcody mes the eguieraeEte of division {8Y of thix

SOCC S
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