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INTRODUCTION

This appeal centers on the stornl-water crisis affecting Northeast Ohio's commtmities and

other political subdivisions. Out-of-control stormwater presents an increasingly-sorious problem

fortheentire region. On the basis of appellant's Proposition of Law No. I, arnicus curiae Cleve-

land Metropolitan Park District ("Metroparks") urges the Court to reverse the i-tiling of the

Eighth District Court of Appeals, which improperly strips appellant Nortlieast Ohio Regional

Sewer District ("District") of its legislatively-graltted authority to address stormwater-related

problems on a regional basis - which is the approach that offers the best possibility of a feasible

solution.

The District is expressly authorized to manage stormwater by Chapter 6119 of the Ohio

Revised Code. The two-to-one opinion of the Eighth District Court of Appeals was wrong in

ruling to the contrary, based on its strained and incorrect reading of the statutory language. If

left standing, that ruling will have great negative impact on over fifty cities, townsl-iips and vil-

lages in Northeast Ohio, as well as over a million citizens and property owners within these

communities - an area in urgent need of a means to resolve regional storinwater issues. In addi-

tion, the ruling calls into question the ability to function of approximately 40 sanitary sewer dis-

tricts that;like the District, havebeen formed under Chapter 6119.

STATEMENT OF FACTS

Metroparks adopts and incorporates by reference the Statement of Facts set out in the

District's brief on the merits.' In addition, Metroparks has a unique perspective on the storm-

water crisis and the necessity of confirm.ing the District's existing authority to manage storm-

water by means of a regional plan.

In urging this Court to reverse on the basis of Proposition of Law No. 1, Metroparlcs is
not addressing the details of the District's stormwater management program. Rather; Metro-
parks' focus is on the District's existing express authority LmderChapter 6119 to develop a pro-
gra.rn.



1. Metroparks' Unique View of the Stakes Involved in Preserving the District's
Existing Statutory Authority to Manage Stortnwater<

Metroparks views the stormwater management crisis from its vantage point as the oldest

park district in Ohio, and a steward of over 23,000 acres of parkiand, comprising an aggregate

area of 34 square miles --- almost three times the combined size of the cities of Shaker Heights

and South Euclid. Metroparks is a political subdivision of the State, organized under Chapter

1545 of the Ohio Revised Code.

About 82 percent of Metroparks' acreage lies within Cuyahoga County. The parkland

under Metroparks' managen:ient includes many miles of valleys created by creeks and major riv-

ers. Indeed, the parkland was designed to follow greater Cleveland's river valleys. Through

these valleys flow 200+ stream miles of an ecologically delicate mix of waterways, ranging in

size from sn7all headwater streams to the Rocky River, Cuyahoga River and Chagrin River --

each of whicli flows through the Metroparks and ultimately to Lake Erie.

The mission of Metroparks ineiudes conserving natural resources and providing natural

areas, including parks, for people to enjoy.2 Yet, the Metroparks' ability to provide and maintain

these benefits is at risk due to the lack of a comprehensive regional stormwater control program.

2 The Metroparks benefits the area in numerous, quantifiable ways, including:

• The Metroparks' trails and parks increase the market value of neighboring residential proper-
ty by approximately five percent - an aggz:egate area premium of $123 million.

v The Metroparks' trees and shrubs remove air pollutants, reducing pollution
control costs in Cuyahoga County and ITinckley 'Township in Medina County
by $14.4miilio.n annually.

^ Cuyahoga County residents receive a benefit of $40.4 million from the direct
recreational use of Metroparks' facilities.

* Eleven percent of visitors to Cuyahoga County come in order to visit the out-
doors, such as parks, trails and beaches. These visitors spend $733 million
annually in the local economy and generate $50.5 xnillion in state and local
sales taxes. (foornote continuecl)
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a. Stormwater runoff harms the ecology of the Metroparks.

When a residential neighborhood experiences uncontrolled stormwater runoff, flooded

streets and basements ensue. The natural environrnent of the Metroparks, however, experiences

even greater stormwater t-unoff damage, because unnaturally fast-flowing runoff from developed

areas outside the parks inevitably makes its way to parkland waterways. The effect is cumula-

tive, as the Metroparks' small streams catch stormwater runoff from adjacent neighborhoods and

terminate into rivers rece.iving x`unoff from many surrounding square miles. In .fact, the majority

of the Greater Clevelaild area drains into the strear.ns and rivers within the Metroparks' system.

The drainage area of the Cuyahoga River by itself is 809 square miles. In effect, the Metroparks

serve as a regional storniwater catch basin, receiving an enormous volume of water that flows at

accelerated rates from developed areas, (i.e., water-impervious surfaces) lacking any natural

stormwater contr.ols.

Because of increased impeivious surface resulting from continued development in the re-

gions, the physical impact of stormwater z-uzzoff on the Metroparks is profound, and far exceeds

the volume the area ecosystem is naturally capable of handling. First, erosion occurs when the

waterways are repeatedly subjected to unnaturally high flows, causing tl-ie loss of aquatic habi-

tats. Strealn beds that normally contain combinations of pools, runs and riffles with sand and

• Approximately 144,000 adult Cuyahoga County residents engaged in physical
activity at the Metroparks sufficient to generate measurable regional health
benefits, yielding a health care cost savings of $59.5 million in 2013 alone.

See The Trust for Public Land, Economic Benefits o, f'Cle>;eland Metroparks, 9-11, 20-21, 16-19,
20-24, 14-15 (Oct. 2013) ("Economic Benefit Report"), available at
http_//ivivw.clevelandl77etropars.com/Uploads/Puhlic/Trust- r-Public-l,and-Ecoyzomic-lirtt)ac.,c-
Report-Clevelancl-Metro arks. d: The report was funded by The Cleveland Foundation and
The George Gund Foimdation.
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gravel bottoms become scoured to bed rock. The aquatic creatures that live in the stream bed

material are lost as well. As the stream beds deepen from continuous scouring, flood flows are

not able to spread out over the flCod, plain as they would in a stable, natural system. These deep-

er eroded channels contain all of the energy of the flowing water in a confined space, which

causes erosion of the stream banl,^s, which in turn deposits large amounts of silt into the water

and removes stream bank habitat, including stabilizing features such as tree roots and gravel

bars. (As much as 45,000 tons of silt is flushed from waterways within the Metroparks' system

into Lake Erie each year.) These concentrated flows also damage park culverts and bridges, re-

sulting in washed out stipports, pavenaent and roadways.3

The volume and speed of stornzwater runoff are not the only unnatural factors causing

damage to the Metroparks' enviroi^inent: urban pollutants in the runoff present an additional is-

sue. Water-impervious surfaces in developed areas accumulate oil and grease from vehicles,

natural debris and miseellaneous trash. During a stozrri event, absent an effective management

program, oil and trash are flushed directly into streams, where the chemical and other pollut.ants

becotne trapped in the stream sediments (and are further transported during storm events) and in

the wetland ecosystems through which the streams pass. Wildlife feeding in the wetlands ingests

the trash or otherwise becomes entangled in. it. For a time the wetlands can perform their natural

function and filter the polltrtazlts, but eventually their capacity is overwhelmed by the episodic

flows and pollutants from storm events, and the quality of the wetland vegetation is degraded.

3 See Thomas Ott, Storm water concerns mount in Northeast Ohio, fee or no fee, The
(Cleveland) Plain Dealer (Oct. 17, 2013), available at
http://rvww.cleveZan,d.cohalnietro/iyadex.ssf/2pl 3/,ID/stor-3ra water cccoiacef°n in n.oerh.htnzl
(quoting, in part, Jenn Greiser, Metroparks' Senior Natural Resource Manager).
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As the wetlands' water qliality decreases, the aquatic life decreases, along with the bird popula-

tions that feed on the aquatic life.4

b. Stormwater runoff causes financial expense to Metroparks.

Significantly, Metroparks lacks the ability to control the sources of excess stormwater

runoff; Metroparks is the involuntary recipient of water from beyond its borders, as created,

routed and exacerbated by development in surrounding communities. But its involimtary catcll-

basin role compels Metroparks to expend its taxpayer-provided resources to address the symp-

toms of stormwater runoff In the first lzine months of 2012 alone, for example, the cost of phys-

ical repair and maintenance associated with regional stormwater drainage was more than

$400,000.5 Repair and remediation costs included: removing and hauling debris .from bridges

and fords (naturally-occurring shallow points in a waterway); removing and hauling major log

jams froin rivers; stabilizing baiiks and removing accumtilated sediment from rivers; replacing

and resetting water-outlet and water-baidc protective materials; and structurally repairing cul-

verts, headwalls, bridges and trails. In fact, since January 2013, Metroparks' parkways and trails

have been closed more than 40 times due to stormwater-related flooding. But these efforts, ex-

tensive as they are, are akin to putting a Baxid-Aid on a bullet hole; some of the repair work must

be done over and over again in response to washouts created by major storm events, diverting

funds from the Metroparks' core mission.

4 See generally U.S. Anny Corps of Engineers, Great Lakes Tributary Model factsheet
(2013), available at lattp:/Iwater.cpcc.zoi^/actioyz/weat7aer°chccnnel,!storinwater°.crrc (stormwater
picks up debris, chemicals, dirt and other pollutants, and flows into a storm sewer system or di-
rectly into a lake, stream, river, wetland or coastal water).

An additional $400,000 expenditure was required at the end of October 2012 to respond
to the damage caused by Hurricane Sandy. The Cleveland Metroparks Zoo, located on 165 acres
of property at Brookside Park Drive in Cleveland.., has also been affected regularly by flood
events over the years, causing disruption of zoo programs, dainage, expense and loss of animal
life. -5-



2. Despite the significant problems of stormwater runoff, Metroparks still reduces the
financial cost of stormwater management for the entire area - and could potentially
do even more under a regional stormwater management plan such as Chapter 61.19
authorizes.

Ironically, while Metroparks is sLzbject to the significant ecological and financial costs of

stormwater runoff, it still benefits the entire area by reducing regional storznwater nlanagement

costs. This benefit would potentially be enha.nced with better stormwater management with a

region-wide focus.

Metroparks consists of dozens of square miles of water-perviotts parkland and trails. In

fact, 72.5 percent of Metroparks' area is water-pernieable. (In contrast, it is estimated that 45

percent of Cuyahoga County's area is impermeable to water - a figure that would be even higher

if the Metroparks' area were not included.) By capturing precipitation and/or slowing and retain-

ing stormwater runoff received from a wide area, Metroparks confers an enormous benefit.

Based on calculations of the runoff reduction attributable to Metroparks and the avoided cost of

treating that stormwater, it is estimated that Metroparks is responsihle for an annual stomZwater

cost savings of $5.12 million.6 These savings are inherent in the nature and function of the Met-

roparks and would only be enhanced by the District's implementation of a regional stormwater

control program., as Chapter 6119 authorizes it to do.

3. A regional solution - as authorized by Chapter fi119 - addresses the problems
that stormwater runoff creates for Metroparks and for the area.

Stormwater does not recognize city lines or political boundaries; it follows its own

course, dictated by topography and routed by many square miles of impervious roads, parking

lots and structures. As a natural force with the potential to cause boundless destruction, storm-

water presents common problen-is and demands cornmon solutions.

See Economic I3enefit Report at 12-13 (providing calculation basis for estimated annual
stonnwater cost savings from Metroparks' trails and parks). The report was funded by The
Cleveland Foundation and The George Gund Foundation.
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The record below aniply confirms that individual piecemeal action by the comnlunities

and other political subdivisions affected by stormwater management problems is incapable of

surmoumting the challenges posed by the huge geographic area involved, the interrelated nature

of the problem, the political obstacles and the enormous cost of a solution.7 The comprehensive

and coordinated regional approach by the District offers a feasible way forward.

Yet the Eighth District Court of Appeals' erroneous opinion, if allowed to stand, wotild

strip the District of its legislatively-given authority to address this regional crisis with a regional

management program. The Court should reverse the ruling of the Court of Appeals on the basis

of Proposition of Law No. I.

AR.GUIYIENT IN SUPPORT OF PROPOSITION OF LAW

1. Proposition of Law No. 1: A district formed pursuant to R.C. Chapter 6119 is
authorized to manage stormwater that is not combined with sewage, and to impose a
charge for that purpose. Such a charge is one "for the use or service of a water
resource project or any benefit conferred thereby."

The District's regional program for managing storrnwater was im.plemented under the

legislative grant of authority in Chapter 6119 of the Revised Code. Under O.R.C. § 6119.01(B),

one of the purposes of a regional water and sewer district is to "provide for the collection, treat-

Ynent and disposal of waste water within and without the district." "Waste water," in turn is "any

storm water and az^y water containing sewage or industrial waste or other pollutants or contam-

inants derived from the prior use of thewater." O.R.C. § 6119.011 (K) (emphasis added).

The political obstacles are exemplified by the communities in the District that are located
in higher elevations, "upstream" from lower-lying communities. Additional development in an
upstreain community or inattention to nlanagement of stormwater there can effectively thwart the
efforts of that community's downstream neiglibors. Managing stormwater demands a watershed-
based plan in consonance with the way that stormwater behaves, so that conditions in upstream
communities do not effectively nullify independent investment and mitigation efforts of down-
strealn communities. See, e.g., Transcript of Testimony of Earl Leiken, Mayor of Shaker
Heights, Nov. 8, 2012, Tr. 1211-18 (detailing, in lower court proceedings, the regional basis of
stormwater management issues and the inability of his community; and others, to individually
create and fund effective solutions).

7-



The lower court of appeals held that the District lacked authority to implement a regi.onal.

storniwater management program because under the statute "waste water necessarily nleazis wa-

ter containing waste," and therefore the District's powers were limited to solely addressing water

that contains sewage, industrial waste or other pollutants. (Opinion at'([ 44,) The court of ap-

peals was incorrect. The court of appeals effectively read the phrase "storrn water" out of the

statute, thus violating what the court acknowledged is the "first rule of statutory construction"

(id. at 1142), which is to exarnine the plain language of the statute to determine its meaning.

Here, the statute repeats the word "water," establishing the District's authority over two kinds of

waste water: first, "any storm water;" and second, "any water contallllng sewage or lndustrlal

waste or other pollutants or contaminants...." O.R.C. § 6119.011(K). Therefore, the express

statutory language is congraent with the precise authority that the District exercised here - the

authority to provide for the manageinent of stormwater.8

Moreover, the court of appeals' reading of O.R.C. § 6119.011(K) cannot be reconciled

with other portions of Chapter 6119. Under O.R.C. §§ 6119(G) and (M), the District is autllor-

1led to carry out "water resource projects" in collllection with "stream flow improvement,"

"dams," "reservoirs," "impoundments," "stream monitoring systems," and "the stabilization of

stream and river banks." Id. These are the types of projects that the District proposes to carry

out under its regional prograin. But if the court of appeals' reading is correct, no regional water

and sewer district could conduct a "water resource project" under O.R.C. § 6119(G) because the

components of such a project do not involve "removing sewage or other pollutants _from storm

wate.r." (Opinion at ¶ 45.) Thus the court of appeals' ezror in reading the phrase "stonn water"

out of the statute would violate another rule of statutory interpretation, by rendering O.R.C. §

° Even the appellate court's holding limiting the District's powers to water containing
waste should extend the District's authority to the collection and treatinent of stormwater, which
more often than not conveys oil, grease and other polluting waste.

-8-



6119(G) iiieaningless. See Rhodes v. City of'New Philadelphia, 129 Ohio St. 3d 304, 951 N.E.2d

782, 2011-Ohio-3279,1[ 23 (2011) ("We must give effect to every terzn in a statute and avoid a

construction that would render any provision meaningless, inoperative, or superfluous."),

As the dissenting j udge points out, the court of appeals' holding also creates an absurd re-

sult, (Opinion at'^ 94.) If, as the majority held, the District could manage stormwater only if it

was mixed with water containing sewage or industrial waste or other pollutants, then it would

lack authority to manage polluted water unless it was mixed with stormwater. That cannot have

been the intent of the legislature. As this Court has held, statutes should be construed in a way

that doesnot create absurdities. Medcorp; Inc. v. Ohio Dept. of Job & Family Servs., 121 Ohio

St. 3d 622, 906 N.E.2d 11.25, 2009-Ohio-2058, *1( 13 (2009).

Indeed, the Eighth District's erroneous interpretation of Chapter 6119 would also appear

to divest approximately 40 of the sanitary sewer districts in the state of their authority to operate.

If "waste water" means storm water mixed with sewage, as the court of appeals held (Opinion at

111( 43-44), th.en. any district formed pursuant to Chapter 6119 that treats only sewer waste without

a mixture of sto.rnz water - as about 40 such districts do - would seem to be outside the law.

This is another absurd result that the legislature cannot have intended.

In holding erroneously that the District can provide only for the collection, treatment and

disposal of "water containing waste," Opinion atJj 44, the court of appeals cited a single case:

Reith v. McGill Sfnitla Pzanshora, Inc., 163 Ohio App. 3d 709, 840 N.E.2d 226, 2009-Ohio-4852

(lst Dist. App. 2005). (Id.) In Reith, the First District Court of Appeals considered the negli-

gence and trespass liability of a residential subdivision developer. In connection with the plaiil-

tiffs' attempts to avoid the applicable statute of limitations, the court, in passing, incorrectly re-

stated O.R.C. § 6119.011(K)'s definition of "waste water," mangling it and rendering it as

"waste water means any storm water containing sewage or other pollutants." 2009-Ohio-4852 at

-9-



J( 29. By redefining "waste water" in this unsupported way, the First District Court of Appeals

itself erroneously read all other "storm water" otit of the statute. For the Eighth District Court of

Appeals to cite Reitlz while doing the same is merely replicating an error. Reith is not valid sup-

port for the result the court of appeals reached here.

Last, the fact that watershed districts and conservancy districts might have authority un-

der O.R.C. §§ 6105.12 and 6101.04 that is "stormwater-related" (Opinion atJ[ 46) does not sup-

port the Eighth District's conclusion that the District lacks authority to address stormwater is-

sues. (Id.) The General Assen-ibly gave watershed districts and conservancy districts many of

the same powers as regional sewer districts. See, e.g., Q.R.C. §6 101.04(E), § 6101.04(H) (con-

servancy district may regulate stream flow and provide for collection and disposal of sewage

produced in district). The fact that the authority the General Assembly granted to the District is

not exclusive does not mean that the District cannot exercise it.

CONCLUSION

If there is to be a solution to the stormwater management crisis in Northca.st Ohio, it

should be regional in scope. Under itslcgislative grant of authority, the District is expressly em-

powered to implement a regional stormwater management program. The Eighth District Court

of Appeals erred in holding othez-wise. Ainicus curiae Cleveland Metropolitan Park District re-

quests that this Court reverse tlle opinion of the court of appeals on the basis of Proposition of

Law No. T.
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