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I. STATEMENT OF INTEREST OF AMICUS CURIAE AND INTftODUCTION

Amicus Curiae Ohio Associatioii of Civil Trial Attorneys ("OACTA") is a statewide

organizatio» carnprised of attorneys, corporate executives and mariagers who devote a

substantial amount of tirne to the defense of civil lawsuits. A primary aspect of OA+CTA's

anission is to promote and improve the administration of justice in Oliio and OACTA has long

been a voice in the ongoing effort to ensure that the civil justice :systenl is fair, consistent, and

efficient for all parties.

T'he question in this case directly affects OACTA and its mernbers, The Political

Subdivision Tort Liability Act provides irnmunity to all Ohio political subdivisions, iizcluding

the DefendantfAppellant Three Rivers Local School District, and their employces. OACTA has a

pointed interest in the proper interpretation of the Act. This case concerns an exception to that

inimunity when iniury is caused by the negligent "operation of' a Ynotor vehicle under R.C.

2744,02(B)(1). The First District has judicially expanded this narrow exceptiott by effectively

adding the terms "supervision of passengers," a phrase that does not exist in tlle legislative

enactment. In doing so, the First District unnet:essarily created a conflict among the intermediate

appellate districts as well as rendered a decision that defies Supreme Court of Ohio precedent

and the Legislature's ititent under the Tort Liability Act, The First District itnproperly expanded

liability for political subdivisions across Ohio. OACTA respectfully urges this Court to accept

jttrisdiction of Appellant Three Rivers Local School District's appeal to resolve this conflict, and

clarify this exception to Ohio's Political Subdivision Tort Liability Act.

H. EXPLANATION OF WHY THIS CASE IS OF PUBLIC AND GREAT GENERAL
INTEREST
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Ohio's Political Subdivision Tort Liability Act provides presumptive immunity to all

political subdivisions, including the DefendapttlAppellant Three Rivers Local School District.

The priznary legal issue is; Under R.C. 2744.42(B)(1 ), does supervising students after they exit a

school bus that is izo longer present constitute the "operation of' a motor vehicle that would

divest a school district of immunity when a student is later injured? The First District's decision

presents a pure legal issue of public and great general interest that is ideally suited for review in

thx s Court.

The facts are simple and undisputed. This case arises out of the conduct of Appellant

Three Rivers Local School District's bus driver Lisa Krinlmer, the driver of the bus that Plaintiff

Amber Sallee regularly rode ho ie. Krimmer dropped Sallee off at her designated stop. Instead

of crossing the street to her residence, Sallee and another student ran down the street. Krirnmer

attempted to get Sallee°s atterition by hotiking the horn, but was unsuccessful. Unable to get

5allee to proceed liome, Krimmer called in to inform school officials that Sallee had left with the

other student. Krimmer then continued with her route. When the bus was a few blocks away,

Sallee attempted to cross the street and was struck and ix,jured by a car driven by Stephanie

Watts..

Despite the bus not being involved in the accident, Sallee sued the school district (among

others) because she claimed that Three Rivers was liable for Krimmer negligently operatirrg the

bus. In an order granting stimmary judgment, the trial court found the school district immune

without exception under R.C. 2744.02(A). The trial court held that R.C. 2744.02(B)(1) did not

apply because the alleged negligence of the school bus driver did not have anything to do with

driving the bus, "but rather to her conduct in not supervising the child by insuring that she

crossed the street before the bus proceeded to his [sic] next stop." (Trial Court Entry Granting
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Suinm, J. at 4; Apx. 4.) The court also explained that "the accident did not oecur while the bus

was present." (Id.)

The First District reversed and created a direct conflict between intermediate appellate.

districts that also contradicts this Cottrt's precedent. Tlie First District confounded the issue of

immunity and negligence by finding that the driver was negligent per se and therefore not

entitled to ifnmunity. But, whethe= or not there is an issue of fact about the bus driver's

negligence is not pertinent to the determination of immunity under R.C. 2744.02(I3)(1). The

cluestion is whether supervising children who are injured after they exit the bus, which is no

longer there, constitutes "operation of' a motor vehicle under the exception to immunity. If

supervision of the students is not "operation of" a motor vehicle, immunity applies.

More than being legally wrong, the appellate court's finding presents a substantial issue

of great general and public interest for several reasons.

First, the First District has now created a direct conflict with other intermediate appellate

courts on the issue of whether political subdivisions are liable for negligent supervision of

passengers under the Tort Inimunity Act. Specifically, the First District held that the failure to

supervise or protect a student that is injured after leaving the bus constitutes the "operation of" a

motor vehicle under R.C. 2744.{}2(B)(1). This opinion directly conflicts with at least three

intermediate appellate district courts, the Second, Eighth and Twelfth appellate districts. These

interniediate appellate courts have held that the exception under R.C. 2744.02(B)(1) for

negligent "operation of' a bus does not include alleged negligence in supervising passengers

after discharging thetn. See e.g, Glover v. Dayton Public Schools, 2nd Dist. No. 17601, 1999

WL 958492 at *7(expressly holding that "bus drivers' alleged negligence in discharging [a

student from the bus does not] fit within the exception to imnrunity for operation of any motor
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vehicle"); see further e.g., Day v. Middletown-Monroe City School District, 12th Dist. No.

CA99-11-186, 2000 WL 979141(when the bus is no longer present wlien the student was injured

"there can be no legal basis for asserting that lier injuries resulted from the 'operation of a niotor

vehicle"' under R.C. 2744.02(B)(1)); see also Dub v. Beachwood, 191 Ohio A:pp.3d 238, 2010-

Ohio-5135 (R..C. 2744.02(B)(1) exception to itnrnunity for ziegligent operation of a motor

vehicle did not apply witli respect to van operator's failure to assist an adult passenger in exiting

a van).

Second, the First District's decision also directly conflicts with governing Supreme Court

of Ohio precedent in Doe v. Marlingfon Local School DistricP Bc:?: of Edn., 122 Ohio St.3d 12,

2009-Ohio-1360. This Court held that "We conclude that the exception to inimunitv in R.C.

2744.02(B)(1) for the negligent operation of a motor vehicle pertains only to negligence in

driving or otherwise causing the vehicle to be moved. The language of R.C. 2744.02(B)(1) is not

so expansive that it includes supervising the conduct of student passengers, as alleged in this

case," Doe, supra at ^;,26. Doe held that the failure to superv'rsestudents on the bus does not

constitute "operation of' the bus, or an exception to immtrnity under R.C. 2744.02(B)(1). If the

failure to supervise a student on the bus is not operation, then failure to supervise a student who

exits the bus and who is injured when the bus is no longer there cannot constitute operation of a

motor vehicle.

While failing to offer any analysis or explanation, the First District erroneously suggested

that Doe overruled the intermediate courts in Glomr and Day, (Sallee Op. at ¶7; Apx. 10, stating

the "problem" with the trial court's analysis is that it "failed to consider the Ohio Supreme

Coui-t's more recent" case, Doe, supra.) 'I'his is flat wrong. Doe did not overrule (tlover or Day.

Furthermore, Doe is not only consistent with those cases, but held that supervision of students
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tioes azot constitute "operation of' the bus, or an exception to immunity under R.C.

2744.02(I3)(1), Even the First District's claim that the trial court failed to consider Doe in its

opinion is mistaken. (See Trial Court Entry Granting Summ. J. atp. 3; Apx. 3, expressly citing

and explaining the significance of Doe in its opinion).

Third, the First District's decision is legally wrong and defies the Legislature's intent, as

expressly determined by this Court in Doe. It is ianpossible to believe that the Legislature when it

drafted the limited exception to immunity for "operation of' motor vehicles would have

envisioned that it would be applied to a situation where the motor vehicle was not even at the site

of the injury. Militating against the First District's creation of new laxv, the Legislature's purpose

was to limit liability of political subdivisions when it passed the Act. See Doe, supra at ¶ 10 (The

"`manifest statutory purpose of R.C. Chapter 2744 is the preservation of the fiscal integrity of

political subdivisions.'[citations oniitted]." Certainly, if the Legislature wanted to embrace this

fantastic "interpretation" of the "operation of' lnotor vehicles exception, it would have

unequivocally added it to the text of the statute. This Court has long held that cour-ts must not

"under the guise of construction, [] ignore the plain terans of a statute or to insert a provision not

incorporated by the legislature," Akron v. Rowland, 67 Ohio St.3d 374, 380 (1993). Here, despite

the legislature's express use of the term "operation of' a rnotor vehicle, the First District has

effectively inserted the phrase "supervision o1" passengers in the legislative enactment, The First

District has injected uncertainty into the law, This approach destroys the very purpose of the

Statute to limit liability. It greatly expands liability far beyond the Legislature's intent. This

Court has held that the language of R.C. 2744.02(B)(1) is not so expansive that it includes

supervising the conduct of student passengers, as alleged in this case." Doe, supra at ^,26.

Supervision is not operation.
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Fourth, the fact pattern posed by this case will frequently recLir and the legal issue

suipasses the narrow interest of the parties. The First District`s decision will touch almost every

school district large and srnall in the district and has implications for ttte entire state. In the words

of the First District, "it is difficult to ilnagine that such situations are exceedingly rare." (Op. at ^

13; Apx. 12.) They are not. With countless public schools transporting thousands of stude:nts

every day, these types of c;aims will continue to regularly occur. Based on the conflict that the

Fitst District created, the loser of any fttture cases will be before this Court on a certified

conflict, or requesting review in a jurisdictional brief. This casc presents an ideal platform to

clarify the law before unnecessary additional ligation ensues. Furthermore, the case presents a

pure legal issue, devoid of factual conflict or a complicated fact pattern, making it ideally suited

for review,

Even nlore broadly, the iniplications for this case extend far beyond school districts to

other political subdivisions across the state, including regional transportation authorities,

villages, cities, townships, counties att.d all other political subdivisions that operate motor

vehicles. R,C, §2744.01(F). If the "operation of" a rnotor vehicle truly does embody the

supervision of passengers that are no longer on the bus and not injured by the bus, as the First

District holds, this will profoundly affect all political subdivisions in limitless circumstances, For

instance, a regional transit bus driver would be "operating a motor vehicle" when he departs after

letting a passenger out at a bus stop where the rider is assaulted. For further instance, a driver of

a local van service for residen.ts would be "vperating a motor vehicle" if one of his passengers

falls after getting out of the van. Under the First District's decision, these situations and countless

others would be "operating a motor vehicle" and the ii-ntnunity deterinination would be relegated

to a mere negligence determination (duty, breach, proxiinate catise and damages) for a jury.
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lm:munity is not negligence. The Legislature intended for imniun:ty to be det.ernained at the

earliest oppoi-tunity, before trial, not improperly iinked to mere negligence.

This case presents issues of critical importance to Ohio's political subdivisions. The First

District's holding departs from the Tort Liability Act's express language, the intermediate

appellate courts that have specifically addressed the issue, and this Court's precedent. Review by

this 1-ionorable Court will provide guidance to all Ohio courts in which political subdivisions --

and especially school districts -- are ;itigants. Therefore, this tn.atte:• is of great general or public

interest warranting this Court's review.

I11. STATEMENT OF TH>E', CASE AND FACTS

Amicus Curiae OACTA adopts Appellant Three Rivers Local School Distriet's statement

of the case and facts.

IV. LAW AN, D AR+GUMEIV'T'

PROPOSITION oF.LAbf'. UNDER R.C. 2744.02(I3)(1), SUPERVISING STUDEN'I'S AFTER TI-IEY

EXI"I'A SCHO()L BIJS THAT IS NO LONGER PR.ESI;NT DOES NOT CONSTITUTE "OPEItATIO'V OF" A

MOTOR VEHICLE THAT WOULD DIVEST A SCH(7OI. DISTRICT OF IMMUNITY WHEN A STUI:)I:NT

IS LATER INJURED. tR.(.:. 2744.02($)(1); DOL<''v'. 1V1,9KLlIVGTOlb'LOCAL ScHooL DIST'RIC7'B'L9.

O,C`KL3N, 122 OI-IIU ST,3D 12, 2409-OHIO-1360, INTERPRE:TED AND APPLIED.)

Whether a political subdivision is ilnmune is a question of law. Conley v. ^S°heareN (1992),

64 Ohio St.3d 284, 292. As a political subdivision, the Three Rivers Local School District is

presuniptively immune for acts carried out by its employees. R.C. § 2744,02(A); see also Cook

v. City of Cincinnati, 103 Ohio App.3d 80, 85-86, 90 (1995) (observing a presumption of

immunity). Plaintiffs bear the burden of demonstrating an exception to immunity applies. When

immunity is raised, as here, the "burden lies with the plaintiff to show that one of the recognized

exceptions apply" under R.C. § 2744.02(13). Afaggio v. Wa,•ren, I1,I' Dist. No. 2006-T-0028,

2006-Ohio-6880 at fj 37.
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The exception .fdr the negligent "operation of any motor vehicle" is at issue in this case.

That exception provides:

[P]olitical subdivisions are liable for injury, death, or loss to person or property
eaused by the negligent operation of any nlotor vehicle by their employees when
the enlployees are engaged within the scope of their employment and authority,"
(kmphasis added.)

R.C. § 2744.02(B)(1).

The First District's ruling contravenes the language of R.C. 2744:02(B)(1), the

Legislature's intent, Supreme Court precedent, and analogous intermediate appellate court

precedent. The ruling is wrong as a matter of law.

Courts must not "under the guise of construction, {) ignore the plain terms of a statute or

insert a provision not incorporated by the legislature." Ak-ron v 12oivltrnd, 67 Ohio St.3d 374,

380 (1993). Here, despite the Legislature's express use of only the terms "operation of' a motar

vehicle, the First District has effectively added the phrase "supertrision of' passengers. This is

wrong as a 3natter of law. Id. It is impossible to believe that the Legislature when it drafted the

limited exception to inu-nunity for "operation of' motor vehicles would have envisioned that it

would be applied to a situation where the niotar veliicle was not at the site of the injury.

The First District's opinion is directly contrary to the intent of the Tort Liability Act.

This Court has ernpllasized that when considering R.C. 2744.02(B)(1), co2trts must be ntindful of

the legislative purpose of the Act, Doe, supra, at 11 10. The Legislature's purpose was to lirnit

liability of political subdivisions, See Doe, supra at 110 (The "`manifest statutory purpose of

R.C. Chapter 2744 is the preservation of the fiscal integrity of political subdivisions.'[citations

omitted]." Certainly, if the Legislature wanted to embrace the First District's "interpretation" of
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the "operation of' motor vehicles exceptioil, it would have unequivocally made that addition to

the text of the statute. The purpose of the statute rejects the First District's approach.

The First District's decision is also coiltrary to this Coutrt's precedent. This Court has

expressly held that "the plain language of R.C. 2744.02(13)(l )'s exception to political subdivision

imrnunity for the negligent operation of a motor vehicle does not iriclude within its scope the

negligent supervision of the conduct of students on a school bus as alleged here. It is our duty to

apply the statute as the General Assembly has drafted i t; it is not our duty to rewrite it." Doe,

supra at ^ 29, citations omitted ("`Courts do not have the authority to ignore, in the guise of

statutory interpretation, the plain and unambiguous language in a statute. ..."')

Ohio intermediate appellate couzls likewise have held that the exception under R.C.

2744.42(B)(1) for aaegligent "operation of' a bus does not include alleged negligence in

supervising kids after discharging thern. See e,g., Glover v. Dayton Public Schools, 2nd Dist. No.

17601, 1999 WL 958492 at *7(expressly holdirig that "bus drivers alleged negligence in

discharging [a student from the bus does not] fit within the exception to immunity for operation

of any mUtor vehicle"); seefirrther• e,g., Day v. Mida'{etou>n-Mnnroe City School District, 12th

Dist. No. CA99-11-186, 2000 WL 979141; see also Dub v. Beachu:ood, 191 Ohio App.3d 238,

20I0-Ohio-5135 (R.C. 2744.02(B)(1) exception to immunity for negligent operation crfa, motor

vehicle did not apply with respect to van operator's failure te assist passenger in exiting van.)

Despite the statutory law and case precedent, the First District mistakenly held that "the

trial court erred in determining that this case didilot involve the negligent operation of a motor

vehicle" and reversed. (Sallee Op. at fiI; Apx. 8.) The First District's holding was wrong because

it: 1) simply disregarded the analogous precedent 2) misinterpreted binding case law, and 3)

misunderstood the primary issue in the case and issued an advisory decision.
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First, the First District disregarded two intermediate appellate court cases. There is no

question that the Glover and Day decisions are analagoiis atad held that the exception under R.C.

2744.02(B)(1) for negligent "operation ot" a bus does not include alleged negligence in

supervising passengers after discliarging them. See Glover, supra; Day, supra, The First District's

decision, which failed to address those decisions in any meaningful way, created a legal conflict

within the interrnediate appellate courts.

Second,l7Qe held that supervision of students of a bus does not constitute "operation of'

the bus, or an exception to inianunity under R.C. 2744.02(B)(1). If the failure to supervise a

student on the hus is not operation, then failure to supervise a student who exits the bus and who

is injur•ed when the bus is no longer there cannot constitute operation of a motor vehicle. See,

Doe. This Court held that "We conclude that the exception to immunity in R.C. 2744.02(I3)(1)

for the negligent operation of a znotor vehicle pertains only to negligence in driving or otherwise

causing the vehicle to be moved. "rhe language of R.C, 2744.02(B)(1) is not so expansive that it

includes supervising the conduct of student passengers, as alleged in this case," Doe, supra at

T25. If the failure to supervise a student on the bus is not operation, then failure to supervise

students who exit the bus and who are injured when the bus is no longer there cannot constitute

operation of a motor vehicle. Under any reasonable reading of Doe, the First District's opinion is

improper.

Third, the First District misunderstood the primary issue irL the case and improperly

issued an advisory decision on neg(igence per se under R.C. 4511.75(E).' This case turns on

' That Section provides: "No school bus driver shall stai^k the driver's bus utitil after any child,
person attending programs offered by community boards of mental health and county boards of
developmental disabilities, or child attending a program offered by a head star-t agency who may
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whether the school district is imrnune for "operation of' the bus, not on whether common law

negligence, or negligence per se is established. It is axiomatic requiring no citation that immunity

under R.C. 2744.02 and the inerits of the claim (e.g., negligence/negligence per se) are two

separate matters. Liability tinder R,C. 451.1.75(E) does not govern wbether Plaintiffs' injury

related to operation of the bus immunity under R.C. 2744.02(A).

R.C. 4511.75(E) siinply does liot define "opet:ation of' a motor vehicle under R.C.

2744.02(I3)(1). Other laws or regulations may provide duties and requirements of bus drivers,

but that does not turn supervision of students into operation of a motor vehicle.

[I]t does not follow that every duty required of a school bus driver, or for which
the driver is trained, constitutes operation of the school bus within the meaning of
R.C. 2744.02(B)(1), The CU1jio regulations also require school bus drivers to
be trained in public relations, Ohio Adnl.Code 3301-83-I0(A)(2)(b), and the
"[u]se of first aid and blood borne pathogens ecluipmnt," Ohio Adi7z.Code 3301-
83)--l0(A)(2)(h.). No one has yet seriously contended that "public relations" is
part of operatiiig a school bus.

Doe, supra, at ^, 27(emphasis added),

Further, as Three Rivers explains in its meynorandutn in support of jurisdiction, the First

District's unnecessary analysis of R.C. 4511.75 is -%wong as a matter of law and violates a

bedrock principle of statutory interpretation: "In construing a statute, a construction which results

in a ridiculous or absurd situation must be avoided if reasonably possible," SState ex rel. Haines v,

Rhodes, 168 Ohio St.165, 170 (1958). The First District concluded that its interpretation of R.C.

4511.75 was "illogical" (Op. at T 13; Apx. 12), yet the court did not harmonize the provision

with a commonsense interpretation. This Court should also accept this case to vacate or reverse

that decision, and correct the inherent flaw of the coui-t's analysis.

have alighted therefi-om has reached a place of safety on the child's or person's residence side of
the road."
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The First District's ruling tl]E. Le+>i l;'l7rc'S ixite3it, the language of R:C..

2744.02r13€(1); S tipi•eine Cotir€ prUce^.^e.yzil, and analogous internieciiate appeilatecout•t pt•ecc;dcalt.

i`iie ^^ili^^^ i s ^^rs^n^ as a r^l^tter of 1^^j-. '1'has Court slic^ul^. review this c^^se to resolve the c.c^a^fl i^;t

i:1p'lo11g the intermediate CL)1.3:C€5, Clc'l.rt^y ti)y law in D(IG'; and vacate or rC?de2'Se the First D3.StT'FCt`4

decision c?n,R.,C. 4511.75(E)..

V. +CON+CLUSIt)N

Amicus Curiae on behGd:f' of the Oliio Associatim of Civil 'Frial Attorneys res}»afiilly

asks this Cotni tc7 n<°e<ep€ thzs appeal i! r

k^:E' pt S.^llllf} i^^Jt i:tf^tf+'^5

3'FZ A:r K I liONL (0075 179
TYIal.`<tlleC. E^. 1l"1 Ryder C<3.} ..,-.P.,.

100 1 t'^t^hli^^^s Row ' ^
34305 Sol:}n i:oad
ClevelanrJ, £'lj 1 44 139
(4L10) 2+8`7)06.

(Zl4 f)) 24 ;-S^r> t -- I " a x
^ -_,,,

C()tii1S^l for `117,1cE15 Ci.lr'1^o

Ola to Association o f('1;-11 Trral A€€orn^ys
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AMBER SALLEE (Minor)

Plaintiffs,

TEFI

COURT OF COMMON PLEAS ^ JAN 3 `f201:3
I^IAMiLTC)I^Y COUNTY

Case No. A120I528

Judge Pat DeWine

vs,

STEPHANIE WATTS, et al., ENTIt1' GRANTING
DEFENDAI'e'T THREE RIVERS

Tlefendants. LOCAL SCHOOL GiSTRICT'S,
MOT'ION FOR SUMMARY
J`UDGMENT

I
This matter is presently before the Court on the Motion for Su ( masy ludgtnent f fed by

Defeiidant Three Rivers Local School District ("Three ltivers"). Three Rivers argues that as a

political subdivision it is entitied to sovereign immunity under Revised Code 2744.02(A)(1).

Plaintiffs argue that immunity is not available because two of the statullte's exceptions to

immuciity, enumerated in R.C. 2744.02(B)(1) and Ii.C. 2744.02(13)(5)i apply. Plaintiffs assert

that the exception in (B)(l) is available because the inj'ury was eausedy the negligent operation

of a motor vehicle by a Three Rivers' employee, the school bus drived while she was engaged

within the scope of her empfoyment. Plaintiffs further corttend that because the bus driver

violated a specific statutory provision, R.C. 4511.75(E), an exception No immunity is available

under R.C. 2744.02(B)(5). Three Rivers responds that neither exception applies and it is entitled

to immunity. Based on a review of the relevant case law, the Cottrt grants Three Rivers' motion,

1. Facts

Plaintiff Amber Sallee, a first grade student, was dropped off at her designated stop on

North Miami Street by her school bus driver, Lisa Krimmer. Instead of crossing the strect and

i6w
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going home, Ainber stayed on the side of the street on which she was dropped off with another

student. Ms. Krimnter attenapted to get the attention of the students by honking the horn, but was

unsuccessful. Ms. KrimtnLr continued with her route. When the bus

street, Amber attempted to cross the street and was struck by

causing persoiral injury.

An_ ^lysisU.

Ohio Revised Code 2744.02(A)(1) provides immunity to poli

a few blocks down the

t Stephanie Watts' vehicle

subdivisions subject to

enumerated exceptions: I

"For the purposes of this chapter, the functions of political subdivisions are
hereby classified as governmental functions and proprietary functions. Except as
provided in division (B) of this section, a political subdivision is not liable in
damages in a civil action for injury, death, or loss to person ori property allegedly
caused by any act or omission of the political subdivision or an employee of the
political subdivision in connection with a governmental or proprietary function."
Revised Code 2744.02(A)(I)

Three Rivers I.,ocal School District is a political subdivision under Oh i 1 o law, pursuant to R.C.

2744.01(F).

Revised Code 2744.02(B) provides five exceptions to immunity. The two relevant

,
exceptions arc 2744.02(E3)(1) and 2744.02(B)(5). Revised Code 2744.02(B)(1) provides:

r
"Except as otherwise provided in this division, politicaI subdivisions are liable for
injury, death, or loss to person or property caused by the negligent operation of
any motor vehicle by their employees when the employees are engaged wit:hin the
scope of their employment and authority." R.C.2744,02(I3)(1)E

Revised Code 2744.02(B)(5) provides: i

"In addition to the circumstances described in divisions (B)(1) to (4) of this
section, a political subdivision is liable for injury, death, or` loss to person or
property when civil liability is expressly imposed upon the palitical subdivision
by a section of the Revised Code, including, but not limitetl to, sections 2743,02
and 5591.37 of the Revised Code. Civil liability shall not be iconstrued to exist

. ^ f
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under another section of the Revised Code merely because ti
responsibilityor mandatory duty upon a political subdivision
provides for a criminal penalty, because of a general authori
that a political subdivision may sue and be sued, or because
tertre "shall" in a provision pertaiiiing to a political
2744.02(B)(5)

Neither exception applies for the reasons that follow.

A.

b t^he QPeration of a Motor Veliicle.

For the exception set forth in R.C. 2744.02(B)(1) to apply,

3t section imposes a
because that section
ation in that section
hat section uses the
subdivisioir." R.C;

injury must be caused by

the "negligent operation of any itiotor vehicle," What constitutes the `operation of any motor

vehicle" has been at issue in several cases in which Ohio courts have considered the application

of the exception.

In Doe v, ,Var•Iilzgtr,n Local School District Board of Edaacatio4 , 122 Oliio St.3d 12, 18,

907 N.E.2d 706 (2009), the Ohio Suprenie Co2irt fouzld that the excepi ion did not apply where a

rirst-grade student was sexually molested on a school bus. The Court'concludcd that "the

exception to immunity in R.C. 2744.02(6)(1) for the negligent operation of any motor vehicle

"pertains only to negligence in driving or otherurisecausing the vehiele to be nioved." Irl. While

the supervision of students may be one of a school bus drivers duties, !` it does not follow that

every duty required of the bus driver, or for which the driver is trainf: d constitutes operation of

the school bus within the nteaning of R,C. 2744.02(B)(1)." It#.

The facts of Glover v_ Dayton 1'siblic Schools, 2°`' Dist. No. 17601, 1999 WL 958492

(Aug. 13, 1999), are even tnore similar to the case at bar. In that case,14the school bus dropped

off a kindergarten student at her designated spot, waited until the student reached the curb actd

started running toward her waiting older brother, and then proceeded toward the next stop. Id at

Apx. 3



*l. The student subsequetitly attempted to cross the street and was struck by a motor vehicle

while the school bus was two stops away. Id at *6 Under these circumstances, the court found

that the injury did not occur as the result of the tiegligent crperation ol'a motor vehicle. Criticat

to the court's aixalysis was that the injury did not occur during tlre student's physical discharge

from the bus, or everi when the bus was present. ld.

Also presenting sitnilar facts is the case of Day v. Micldletown-MQnroe C'ity School
t

17istrfct, I 2e` Dist. No. CA99111$6, 2000 W>:, 525612, * 1(May 1, 201 00}. In that case, a sixteen

year old student was dropped off at her designated stop and was later struck by a freight train

while walkitlg horne. Id The plaintiff in that case argued that the action of dropping off the

student at the bus stop constituted "r ►egiigei3t operation of any motor vehicle." Id. at *4. The

court noted that the plaintiff made no allegation in her complaint that he bus was present when

the student was struck by the by the freight train, attd found that "[w]ithout such an allegation,

there can be ito legal basis for asserting that her injuries resulted fratn the `operation of a motor

vehicle."' Id

In the case at bar, the alleged negligence of the school bus drivier isr]'t related to her

actual driving of the motor vehicle, but rather to her conduct in not suliervising the child by

insuring that she crossed the street before the bus proceeded to his next stop. See Marlington,

122 Ohio St.3d at 18. Further, the accident did not occur while the bt.is was present, See

Glflvet-, 1999 WL 958492, at *{; Day, 2004 VitI, 525612, at *6. Accordingly, Amber was not

injured by the negligett.t operation of a motor vehicle and the statutory exception to immunity in

R.C. 2744.02(B)(1 ) is not available.

- .
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B. Revised Code 2477.42(B)(5) Does Not Apply Beoause Civil Liability is Not
Expressl.y Imposed for Violation of a Statute.

Plaintiffs argue that the exception to liability provided for in 1_ .C. 2?44.02(B)(5) wherz

"civil liability is expressly imposed upon the political subdivision by a section of the Revised

Code" is applicable in this action, They assert Three Rivers violated the statutory requirement of

R.C. 451 t,75(E) that the driver not start the bus until the child has reached a positioti of safety on

the side of the street of her residence. Revised Code 4511.75(E) prov f ides:

"No school bus driver slaall start ttie driver's bus untit after ai ►y child, person
attending programs offered by community boards of inetttal health and county
boards of developiiiental disabilities, or child attending a program offered by a
head start agency who mav have alighted therefrom has rea&d a place of safety
on the child's or person's residence side of the road" R.C. 45^ 1.75(1^).

The Coutt in Glover rejected a similar argument. 1999 Wf. 958492 at * 10. In Glover,

the sCudent was also dropped off on the non-residence side of the street. Id. at * 1. The plaintiffs

argued that the exception was applicable because the driver violated Revised Code 4511.76(C)

and provisions of the Ohio Administrative Code that mandate drivers iaccount for students at a

designated place of safety before leaving. 1d: The court rejected this argument on the basis that

"R.C. 451 I.76(C) does not expressly inzpose liability for purposes of the iinanunity exception in

R.C. 2744.02(13)(5)." Lc1. at * 10, The court further foutid that even though the plaintiffs did not

raise the applicability of R.C. 451 l.75(E), the statute was directly relevant under the facts of the

case. Id at *I l. The court stated: "jjjust like R.C. 451 l.76(e), R.C. 47l 1.75(E) imposes a duty,

but does not provide for civil liability if the duty is violated. Therefore,iwhile the result in this

case may be unfortunate, we cannot `stretch the language' of the statute to achieve a different

outcome." Id. at * 12. See also Drry, 2000 WL 525612 at *7.
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IIf. Corlclusion

Three Rivers is entitled to the imi-nkir ► ity protections of'Revis ed Code 2744,42(A){l).

Defendant Three Rivers' anotion for summary judgment is gratited.

In the case at bar, Revised Code 4511 35(E) ytnpose.s a duty but does not expressly

provide for liability it'the duty if violated, Accordingly, the exceptioIn is not avaiiable.

IT IS SO ORDERED.

Judge Pai

I --^ C rI
Datc

6
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

AMBER SALLEE, a minor, by her , APPEAL NO. C-130122
paretit andnext friencl, Pamela Petti, TRIAL NO. A-i2o1528

Plaintiff-Appellant, p 1' I1V I() N.

and

PAMELA PETTI,

Plaizrciff,

vs.

STEPHANIE WATTS,

LISA KRIMMER,

and

ALLSTATE INSURANCE COMPANY,

Defendants,

aizd

THREE R1VER.S LOCAL SCIIOIJL-
D1JT141C T,

Defendant-Appel(ee,

Civil Appeal From: F3ainilton Corinty Court of Comtnon Plcas

Jndgtnent Appealed From Is: Reversed aiid Catise Ren-randed

Date of Judgment Entry ozi Appeal: February 28, 2oz4

O'Coniior, Acciani & Levy LPA and Dennfs C. Mahoney, for Plaitxtiff-A.ppe9lairt,

David J. Balzano, for Defeaida.Fit•Appellee.

Please note: this case has been removed from the accelerated calendar.
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C3I-iI0 FIRST DISTRICT COURT OF APPEALS

DINKELACKER, .TUdge.

(11) In oi7e assigninent of error, plaintiff-appellaut Amber Sallee, a niinor,

appeals the decision of the trial court that defendant-appellee Three Rivers Local

School District was entitleci to irnmtinity in this personal-injtary case. Because the

trial court erred in determining that this case did iiot involve the uegligeiit operation

of a motor vehicle, we reverse the judgment oaf the trial court,

{112} Sallee was in the first grade, attending classes in the Three Rivers

Local School District ("Tliree Rivers") wheii tlie accident at issue occurred. At the

eiid of the school day, defendant Lisa Krimixzer; the driver of the bus that Sallee

regt.^l<3rly rode home, dropped Sallee off at her designated stop. Instead of crossing

the street to her residence:, Sallee lingered at the stop'wi:th another student. Sallee

and the other student then ran dovsjn the street Krimmer attempted to get Sallee's

attention by honking the horn, but was unsuccessful. Unable to get Sallee to proceed

hozne, Krirnmer called in to infoziri:schodl officials that Sallee had left with the other

student. Ki•iininez- then coia.tiiiu:ed witli her route. When the bus was a few blocks

away, Sallee attempted to cross the street and was struck by a car driven by

defendant Stephatiie Watts,

{^3} Through her mother, plaintiff Paznela Petti, Sailee filed suit seeking

ela:tiages for personal injuries she sustained as a result of the accident. Petti also

asserted a loss-of consortiuzn elaizn. Three Rive1•s filed aiiiotion for suinmary

judgment, claiining that it was elztitled to immunity for the :lairns made by Sall,ee

and Petti. The trial court graiited Three Rivers's motion,

2
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C?HZo FIRST T?TSTTtICT COURT OF di,PPF-AX,S

Movemetzt of SchQo[ Bus as
Operation of a Motor Vehicle

{0,f4} R.C. 2744.o2(A)(r) confers immunity upon political subdivisions for

'irtjuFy ' "I * allegedly caused by any act or omission of the political subdivision oz, an

employee of the political subdivision in con.riectioii with a governiiiental or

proprietary fun:.̂ tion" unless one of the exceptions listed in R.C. 2744.02(B) applies.

Evans v. Cincinnati, xst Dist. Hamilton No. C-12o726, 2ot3-CJhio-2o65, ¶5. Neither

party in this case contests that Three Rivers was.engaged in a governmental functiofi

while providing transportation.for its students ta .and froiiz school. See Vargas v.

Coltrrnbus Pub. Schools, xoth Dist: Prankiin No;' o_r,AP-658; 2oo6-Ohi0-71o8, ^ rfi,

citing Doe v. Drzgtan City Scltool Dist, Bd. of Ecin. 137 Qhio App.3d 166, 170, 738

'%T.E.2d: 390 (2d Dist.1999): Therefvre, thc °yuesttan is whetliel- there is some

exception among those listed. in R.C. 2744.02(t3) that applies. _: .

{15} Th.ere are several exee.ptions ta.sovereigrt iziizizl.tnity listed in R.C.

4744.o2(B). The one at issue in tlzis case, R.C. 27-4^o2($)(l), states that:

political subdivisions are'liable for irzjuty ^** catised by the negligent

operation of any niotor vehicle by their ernployees when the elnp]oyues

are en,gaged witllizi the scope of their employrnent and authority.

{t6} In its atialysis of the isstie, the trial coui-t relied on two decisions that

appeared to settle the matter, Gtouer v. Dayton 1'ub. Schoals, 2d Dist. Montgonieiy

No, 17601, t999 Ohio Apl). LEXIS 37o6 (Aug, 13, x999)3 aaad Day v. Middletown-

Monrne City School Dist., 12th Dist. Butler No. L;A99-ii-i86, 2ooo Ohio,tLpp. LEXIS

1868 (May 1, 2000). In those cases, the Secotid and Twelfth Appellate Districts

determined that cla:inxs against school districts involving students who had exited

from buses did not involve the operation of a motor vehicle where the bus was iao

longer preseirt at the tirxze the child was injured. As the `iwelfth Appellate District

3
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O1E-IIo I'Ii2ST DISTRICT COURT C)FAPPEH,.S,S

concltidecl, "4Nitllout [alleging that the bus was preseiit when the injury occurred],

there can be no legal basis for asserting that {the child's] injuries resulted froFn the

`operatioir of any motor vehicle.' " Day at *xo. Applying these cases, the trial court

concluded that the issue was the driver's "confluct in not supervising the child by

insuring that- she crossed the street before the bus proceeded to his next stop,"

because the injury was not "related to [the driver's] actual driving of the motor

vellicle."

{^j7} The problemwith the trial cotirt's airalysis is that it fails to consider

the Ohio Suprenie Cotzrt's more recent decisicrti that-defined the "operation of any

motor vehicle" in the context of R.C. 2744,o2(B)(x). ;[.n 2oog, the court determined

that the negIigent operation of a school bus pertains, "to negligeiice in driving or

otherwise causing the veh;icle .to lbe nioved." Dn z,. 11?ardington Local ScTiool DisC.

.13ti. of Edn,, 122 OIiib St.3d 12, 2ao9-C?hio-136o, 907 N .E.2r17ca6, T, 26. Sallee argues

that Kximmer "operatecl a inotor vehicle" when she drotie away frotn Sallee's bus

stop. She further argues that this Operation 'was :negligent per se because it

constituterl a violati.on of R.C. 4511:75(E): R.C. 4;11.75(E) provides that "[n]o sehool

bus driver shall start the drive.r's bus tintil after aiiy child * ** who may have alighted

therefrotn has reaclied a place of safety on the child's *residence side of the

Ioada"

{18} There is no dispute that Krimrn.er drove away frorn Sallee's bus stop

before Sallee had safely crossed to her residence side of the street. Therefore, it is

clear from the record ti;at Krimmer violated R.C. 4511.75(E). But the question

remains whether Kciinrner's violation of the statute constituted negligence per se.

(1[9} Negligence per se requires a legislative enactment that imposes a

specific duiy for the protection of others, and a person's failure to observe that duty.

4
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KnSi ► tson v. Bates, i6o Ohio App.3d 668, 2005-Ob.io-i879, 828 N.E.2d 657, 1i 5(rst

Dist.), citing Clzambers v. St. Mary's School, 82 Ohio St,3d 563, 565, 697 ^,E.2d 198

(1998'). But the statute antlst leave no room for a range of cotiduct that meets its

purpose. The only fact for the jury to determine niust be the cotnmissioii or omission

of the specific act. Chamhers at 565, Wli.ere "a positive and definite standard of care

has been established by legislative enactrnent whereby a jury may detertnine whether

there has been a violation thereof b,y fitiding a single issue of fact, a violation is

negiigeizce per se," Id., quotizig Eisenhuth: v; Moneyhort, 161 Ohio St. 367, 374-375,

ii9 N.E.2d 440 (1954)•

10} The violation of R.C. 4511.75(E) is negligence per se. The statute sets

fortlz a specific requirem.erit that a school bus drivea• sl;all not start his or her bus

until the cllild. "has reached aplace of safety oh the child's'^ residence side of the

street." It leaves no room for considering wnat a reasonable person would do under

a given set of circuznstafices. The analysis is simple and binaiy-either the child had

crossed to her residence side of the street befoze tlie driver started the bus or she had

iiot. Since Krimmer drove away before Saliee crrssed to lxer residence side of the

street, she was negligent per se in the op*eration of a motor vehicle.

{Tll} While the trial court addressed the applic.atinn of R.C. 4511.75(E) to

this case, it did so in the context of a different exception to inirnunity. Tlais

exception, cotitained in R..C. 2744.02(B)(5), pro-6de,s for liability if a statute

expressly imposes it. The trial court reasoned that since R.C, 4511.75(E) did not

expressly impose liability, it did not meet the requireinents of R.C. 2744•o5(B)(5).

But the trial court did not analyze whether a violation of R.C. 4517.75(E) constittit.ed

the negligent operation of a znotor vehicle under R.C. 2744.02(I3)(1). Since the trial

5
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court improperly determined that this case did ilot involve the negligent operatior< of

a inotor vehicle, :t erred.

Poorly Drafted Legislation Leaves
Responsible Bus Drivers at Risk

{t12} We are minrtful that this is a delicate area. This court recognizes that

the General Assembly has enacted R.C. 45"..75(E) to protect childre7i as tlzey cross

the street to go home f'roln school. At the same ti-mc, tiowever, it is liard to imagine

what more Krimmer coiild have d.one in this sitaatiozi. Sallee left the bus stop ivith

ailother child and proceeded down the s.treet. Sallee:s stop uras the first stop on

Krimzner's route, ai1d she had 'other children to t^I^e home. Krimmer honked at

Sallee arid tried to get her to ci•oss the street to her .horne. Krimnaer iiotified school

officials that Sallee had not crossed as she was suppQseelto, Under R.C. 4511•7 ,(E),

however, KriiYarner could proceed zio further. She had to remain in that spot. If a

child rtins down the street, or proceeds into a friend's hoiYie, or otherwise fails to

cross the street while at the saine tiziae tznoving oiitside, the area of control of the bus

driver, the statute leaves iio reeoufse for the driver. So a responsible driver in this

situatioit is placed in a diiemrna; either remain parked indefinitely with all the other

children oti the bus, or proceed to take the other children hoine and violate the

statute.

'{+((13) As illogical as that result may be, it is aiotwithin the authority of this

court to corztinence any other. The legislature has erracted a statute that is plain,

This court can only apply it as the General Assembly has written it. As this case

demonstrates, the statute-however well- mea ning-does not allow for situatiozls

such as the one presented in this case; and it is difficult to imagine that such

situations are exceedingly rare, We encotfrage the legislature to reconsider this

6
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provision and to revise it to allow a bus driver to do something that would protect the

child who alights from the btis, the children who ren7aixi on the bus, and the driver

whose only goal is to protect and serx=e them all.

Coiiclusion

M141 Kriminer's driving away from the bus stop before SaIlee had safely

crossed to liet- residence side of the street constituted the negligent operation of a

niotor vehicle, and the trial court erred in holding otherwise.

fl(15} It is important,to note, liowcver, that this does not complete the

analysis. Tlhe trial court 'could still c:onclude that the exception denoted in R.C.

2744,a?(3)(1) does not apply if it deterinines that Kiimmer's conduct did not cause

Sallee's injuries. See Dayton Cihy School 17istl3d vf Edn. 137 Ohio App.2d at 171-

172, 738 N.E.2d 390 (exception t.oizninunity requires proof that the in,juty is a direct

consequence of the earaployee's negligent operatio:n::of the motor vehicle). But, since

the tiial court did i3ot eragage tn tlIatanal.ysis in the fiist i-nstaitce, we must reniand

this cause for that deterrninatioii. .

fflQ We sustain Sallee's sole assignir_cnt of error, reverse the judgment of

the trial court, and remand the cause for further proceedings corisistent with law and

this opinion.

Judgmezit reversed and cause remanded.

CUNNINGHAM, P.J., and FiscHm, J., concur.

Please note:

The eoLar-t has recorded its own entFy on the date of the release of ti-iis opinion.
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