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SI'A'i'EMENT OF THE CASE AND ^^EVANT FACTS

This case involves a detern-iinatior^ of mineral right^ ownership. Appellants and spouses

Philip Dodd aii€^ Julie Bologna ("Appellants") pur^hased three parcels totaling 127 acres of

property in 1-1arrisor^ County in 2009. See Ainended Cc^inplaint filed Jatra:€ary 19, 2012, Exhibit

B. The Appellees are the descendants of Samuel A. Porter, one of the forn-iea owners of what is

now an 82--acre portion of the 127 acres described above. The nimeral rights in di^pule. in this

case shall'rAe re&r.r.ed to as the "Porter m, ineral r3gbtsp'.

CHAIN OF TITLE

Appe1lees' relative, Samuel A. Porter, purchased 148 acres in G-reen `^^xnship, Harrison

County, Ohio, in 1932, as recorded in Volume 96, Page 23, of the ^ounly records. Mr. Porter

immediately transferred the parcel to his mother, Elizabeth C. 13'orter. (Volume 96, Page 24o)

When she died in 1940, her interest in the parcel Nvas transferred back to Mr. Porter, but not uiitil

1944 (Volurne 114, Page 102). There is no indication that there was aiiy transfer to 13lanche

Porter, Samuel Porter's wife. (There is no indication as to when the Porters mmied} but it is

clear that t1hey had no chiIdren.) However, in 19477 the Porters jointly transferred the same

parcel to Consolidated Fuel Company (now lcno-,.^-n as Consolidated Coal) at Volume 121, Page

381. Amended Complaint, Exhibits C and:D. 'Fhis deed reserv^da1.1 the oil and gas rights for

the property to the "Grantors". It was si^iied by bot1i of the Porters, but there was no release of

dower rights. At ^^^ same time, the Porters transferred another 74 acres in Shortcreek TownsMp,

Harrisss^i County to Consolidated. As to the Shortcreek Township parcel, both Porters were

listed as owners a-, "husband and wi#e." AAgain, they reserved the oil and gas rights. 'F:^^^s time,

both of the Porters released their dower rights.
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Mr. Porter died in 1948. His will, executed in 1940, was probated and split his

inheritance amongst eight relatives, the descendants of whom are the Appellees in this case.

Mrs. Porter was not named or excluded in the Ailx. The estate inventory listed their current

residence in the village, but not the reserved mineral interests out in the townships on their

^ld farms. Mrse Porter did not elect to take against the will, not knowing of the mineral

interest.

Mrs. Pofter then executed her own will ira 1950, wb.iclh was admitted into pr.obat^: when

she passed away six weeks later. Her ^-eill left her entire estate to three of her own relatives ___

who are not Appellees in this case because they have not asserted airy preservation of the mineral

interest. Likewise, Mrs. Poi-ter4^ estate invent€^rv did not list the mineral reserratian. Although

^iot being reviewed by this Co-drt, it could be argued that the Appellees have no interest in the

mineral rights because could have devolved to Mrs. Poxter, had she known about them when she

elected not to take against her bbsband4s will.

The Appellants acquired title to a portion of these parcels in 2006, as recorded locally at

Volume 156, Page 2343, of the :[larri.son County Records. 11 e 1.947 mineral reservation by the

Potters is restated in the 2006 deed.

NOTICE AND RECORDED DOCUMENTS

Between 1947 and 2010, there was nothing recorded concerning the Porters' m. ineral

reservation in fb.^ Harrison County records, oth-Ir than the restatement of the reservation in

successive deeds c.^^^emi^^ the surface -prc^^erty. The Appellants became owners of part of the

Porter land in 2006. They were soon approached for the oil an.d. gas rights and. attempted to
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follow the newly repealed and restated Ohio Do:r€raant Mineral Rights Act, ORC §5301.56

(hereinafter "ODMA") to clean up title to the mineral rights.

The Appellants published a notice of iratent to claim abandonment of m1iieral rights on

^ ^ ^ ember 27,2010 in a local newspaper. Amended Complaint, Exhibit E.

Two days la^er, or€. November 29, 20 10, Appellee John William Croskey recorded a Quit-

Claim Deed for the Poyter Mineral Rights at Book 1$6, 1Dage 605 of the Land Records of Harrison

Coimtv; Ohio. Amended Complaint,1-0;^hihit G. TIe deed listed bir.^self as grantor and the; grantees

&s John.W1lllam Croskey aiid Anita M. Croskey as trustees ^'L the John 'Wilxiam Croske^r Revocable

Trust 1JIAiD June 1, 2007. 'I'he deed did not list liow Appellee Croskey received any ownership in

th.e:I^orter Mirzera.l Rights, did not ^^nforn to the recording statute, and does not ap^ear. ia^. the chain

of title.

On December 23, 201 0; Appellee Croskey recorded an Affidavit Preserving Minerals at

Book 186, Page 1949-1956, claiming that he had an interest in the Porter Manera1Rights as an heir

of Samuel. A. Porter. He stated an intent to presen7e 1iis rights to the oll and gas. Amended

Complaint, Exhibit H.

On December 27, 201. 0, the Appellants fil^d an affidavit clairning abandonment of the

mineral rights with the county recorder. Amended Complaint, Exhibit F.

LITIGATION

The Appellants in^^ilbut^d the instant action on February 9, 2011, wi^^. a complaint to

quiet title as to mineral rights as to the 82-acre portion of their 1.27-acr^ parcel in Harrisor:

^^^inty C^tzt. of Common Pleas Case No. CVH-2011-0019. The !kppellants ^:^1ed a motion for

su^inaryjudgnierit. Several Appellees responded to the motion. The trial court ficlaeduled, a pre-
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trial. to discuss these issues on December 9, 2011. At the preLLtrial, several issues were discussed,

including the fact that several Appellees had. transferred their claimed ownership interest to

Appellee Ian Resources, LLC. Amended Complaint, Exhibits I throuRh Z. By entry dated

December i3, 2011, the traal. court d^^erred.:?ullng on ^e motions for summary jud,^^ent..

On ,lanuaiy 19, 2012, the Appellants moved to ani^^id the origlnal. complaint aiid served a

copy of the same upon all of the Appel%ees. The i7rlal. court granted permission for the amended

complaint on the same date. All Appellees but Consolidated answered the amended com;pI.alnt,

although son-ie of the ar^s-vver^ came after the Appellants filed a moti^^ for default judgment. No

counterclaims were ever filed.

On May 3, 2012, the Appellants filed rnot1ons for de#aulL judgment and summary

judgment against the Appellces. Again, several, but not all of the Appellees filed responses to

this motion and their ovrh motions for summary judgment. `l'b^^^ were no court hearings or oral

arguments of an^r kind on ariy issues in this case. Al-though discovery was ^^chan^ed, no

depositions were taken or submitted to tlse trial court.

By entry dated October 29, 2012, the trial court 2ranted the motion of several Appellees

for summary judgment that they were the rightful owners of the ininezal rights. I"b.e trial court

did not determ. ine t'ne percentage interest owned by each Appellee or whether some of the rights

were abasidoned by Mrs. 13'orker's heirs. rl"he Ap-pellantsy motion for summary judgment was

overruled and. their claim was d'ismlssed. The trial court based its decision on several grounds:

l . ''^̂  hat the Appellees had not been properly notified ptirsuaz^^ to statute of the

Appellants' intent to claim an. abandona^.ent of d-^^e mineral intexest,

1). Th^t. the Appellants' 2009 deed, which noted an exception for the subject mineral

rights, was a "title transaction" pursuant to the Ohio Dormant M:zaft^ral IZigh^s Act (ORC
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§530I.56 and hereinafter referred to as "ODMA") and therefore served as a bar to the

Appellants' claim of abancjoxment.

i. '1'hat the Appel;.ees' filing of recorded documents ^'-ter the Appellants' notice of

claim served as a bar to the Appellants' claim of abandonmer^t pursuant to the ODNIAe

The Appellants timely filed a ^^otice of appeal to the Seventh District Court of Appeals on.

November 5, 2012. The Appellaii^s also requested a stay a^judgment. The trial court granted a

stay on DeceTraber l l , 2012, upon the -oayment of a supersedes appc;Il-ate bond. ;^aid bonrl. has,

not been posted by the Appellants.

The parties briefed the appellate issues and argued the case before tl^^ Seventh District

Court of Appeals. On Sc;ptegnber 24, 2013, the Court of Appeals affirmed thee trial court's

decision, but reversed the trial court on several grounds. The Court of Appeals found that the

Appellants' 2009 deed ^^^g not a "title transa^^^on." I'he Coaa.rt of Appeals also found that the

Appellees had been properly noticed of the Appellants' intent to claim 6b^^onnieiit. However,

the Court of Appeals ruled that the Appellees postMnota^e recording of an affidavit served

as a bar to the 20wyear look back contemplated under the ODMA.

'17he Appellants timely filed a notice of appeal with this Co^ and a mcanor^dum in

support ofaurisdiction on a^iie proposition of law ^oncoming the 20-^ear look lsacko Several of

the Appellees responded in opprssi-tion to the appeal. Many of tb-ese Appellees filed c:r^^s-a^^eal

on the t-.^^ issues on which. ^^e.Court ol"Appeal^ ruled in Appellants' favor. On March 12, 2014,

this Court by divided ruling accepted jurisdiction on the Appellants' sole proposition of law and

declined jurisdiction on the Appelle-es9 proposa^^uns of laNv. "I"he trial and appellate court records

have been transmitted to this Court aiid this matter is now properly before this Honorable Court

for its review.
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^^^^^^^^^ITIO:^ OF LAW

OHIO RENI^^D CODE SECTION 5301,56^^^3^ REQUIRES A SHOWING BY A PAR.IFY
CT,AIM^iG T+_; PRESERVATION OF A PRIOR MI.,'^^MAq, INTEREST OF A
"SAVINGS EVENT" TUAT OCCURRED IN THE 20 YEARS PRIOR TO NOTICE BEING
SERVED AND NOT A "SAVINGS EVEN'T" AFTER THE DATE OF THE NOTI^. '^
BEING SERVED.

ORC §5301.56, the ODMA, is clear. A party claiming, to preserve a prior miyieral

interest mtist show a savings event 44v6thin the twenty years immediately preceding the date on

which notice is served or pi.blismed." 'I':^e Court of .^^^^eals 1ia^ incorrectly i-nser^ed its

interpretation. of what the Ob.io Legi.^latt;^^e intended to expand that ti^elinee Strict caiistn^^^ion

of the statute and plain reading of ^e words is all that is required. No one had filed a^^drir^g

with the county record in the 20 years immediately preceding Noveniber 27, 2010, that

qualified as a "savings event". No savira^^ event occurred within that 20 years. The Appellees

cannot use the November 29, 2010, filing to defeat the Appellants' claim of ^^andomnent. No

matter which ^^ction. is cited, every part of the ORMA requires the Appellees to identify a

^d^avin^^ event" that took place before November 27.

The ODMA was designed to allow mineral interests to vest in the surface owner. It calls

for the abandonment of mineral rights and vesting of those rights with the surface owner under

certain circumstances. ORC §5301.56(B). To vest such a mineral interest, the surface owner

mus-t do two things __- serve notice and follow it up with a recorded docaamenta ORC

^5301.56(:1?), 'Chere are three exceptions to the abandonment of mineral rights --- the rights

involve coal, the rights anvol^e a govenim^^^al agency, or certain events have taken place in the

E620 years immediateiv preceeding ^- date on which notice is served or published." ORC

§5301.56(B). Those events include certain title transactions, actual production of minerals, the

issua.^^^^ of drilling or mining ^erinits, or that a claim to preserve mineral interests hds been filed
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pursuant to statute. ORC §5301.56(B)(3)a The clahn to preserve mineral interests must be fled

by the boi^^^ of those mineral rights. Itmust state the nature of the claim and the recording

irfo^iation upon which, it is based, ORC §530la^^^^^^^^(a). Additionally, the holder of the

mz^^^ral interest must identify "an event described in division (B)(3) of this section that has

occurred within the 20 years immediately preceding the date on wliuch the notice was served or

published under division (E) of this section." ORC §5301.6(M.

This is merely a "claim". Without a claim, the county recorder can. act to record the

^bandor^tnente ORC §5301o56(H)(2). With a claim, the interest is preserved until a judicial

c^^^emlination can be made. 'Fhis statute requires a clear record to see the order of events - title

transactioiis, notice publication, and claims - to help a court determine whether abandonment has

occr^ed, Both Section (B) and (^I) have their own distinct uses.

All language used in each and every statutory enactment must be considered to have a

purpose. Morrow v. 1far,^ow, 18 Ohio Law Abs. 235 (1934); Batchelor v. Newness, 145 Ohio St.

115 (1945). In construing a statute, the inteait of the lawmakers is to be sought first in the

language empioyed, d`In €^^^^^^ining the requirements of a stattite, wefirst look to the language

in the statute and if the language is unambiguous, we apply the clear meaning of the words

used." Dodd v. Croskey, ^^ ^ ^ -Obio-4257, I-Ia.rrison County Ct. App. No. HA-2012^000C, T -126,

citing Roxane Laboratories, Inc. v. Tracy, 75 Ohio St.3d 125, 127, 661 NeE.2d 10 11 (1996). If

^e words are ft^^ from amb^guz^r and doubt, a.d express plainly, clearly and distinctly the sense

of the lawrmakers, there is no''oecasion to resort to other means of interpretation. Wi,shnek- v.

Gulla, 114 N.E.^^ 914 (Cuya,.^^ga County C.P., 1953). In construing a statute, the question is iir^t

what the General Assembly intended to enact, but what the meaning was of that which the

General Assembly did enact. Id. In interpreting a statute, courts ought not to add un^er. taa^.ty to
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the meaning and effect of language used in a statute by restricting the accepted and ^enerally

understood meaning of co€mon words. Id.

The trial ^ourt- held that Mr. Croskey's a,.^davit met all of the requirements under ORC

§5301.56(^) and that it was eff-ective to pr^vp-nt aban^Arrx^ent of the mineral rights under this

statute. However, t1-^s ignores the plaarA language of the statute. ORC ^5301,56(B)(3) explicitly

states that a claim to preserve tb-e mineral interest n-iust have been fied "within the twenty years

lmm^^iately, preceding the date or. which notice is served or published" for such a cl^im. to

have the effifect of pr^^^rving the m^.^.eral rights.

The trial coa^eL and Court of Appeals stated that the leglslaturre intended to allow mineral

rights Flolders to preserve their rights after notice has been served. :[^owever, neither the trial

court, the Court of i-kp^eals, nor theAppellees in this case provide any proof of that legislative

intent. Indeed, the language of the statute indicates a contrary intent on tl^^ part of the legi^lature.

The word "Preeeding" is generally imderstood to mean "that im:medlately precedes in

time or place" and "precede" means "to be, go, or come ahead or M fr°ont of". See Merriam

Webster's Collegiate Dictionary, Teratn' Eclltione Under the ODMA, the claim to preserve the

mineral rights must come in the 20 years immea^iately preceding notice. As such, any claim to

preserve these rights must be made in the 20 years lr^^^^^diatel^ before notice is senied or

published. The statute does nota in any section, provide for a claim to preserve which does not

precede notice.

Based on the plain language reading of the statute, a claim to preserve mineral rights

w I laicb. is fi1ed after notice is served is not effective to preserve a m.l^:aeral rights holder's claim to

those rights. '.1^e C o^ of Appeals erred w1ien it nded that the Appell^^^ ^^Wd preserve their

miiieral rights under the ODMA by filing a recorded document that does not conforni to the
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statutory filing requirements and to do so after r^^^iving, notice pursuant to the statute. This

interpretation flies i-n tl^e face of the intent of the geRislatta.re to effic-lentiy rediice Qi.riclear chains of

t;.€le for mineral rights that have. been unproductive for decades. it rewards claimants who "sit on

their rights" i-nstead of taldng ac'tion.

The Appellant respectffill^ suggests t '̂.at the Court of Appeals mistook the time for filing a

claim to preset-ve mineral interests ^iLh the tir¢.rc for a "savings event". Dodd, !P5, The .^p-.^:1ces

had 60 days after the November 27 notice to fi'.1e their claim te. pjeserve their rwghts_ They did that,

Hmv^^er, they clearly had to poi-nt to a saN4ngs event i:.hat occurred before November 27. In every

part of the sta€-tite9 the sanie 1angLia^^ is used: "'^^ years immediately preceding the date on W1rAch

the notice was served or publislzed." The statute does rg-ot say "20 years before the claim is filed".

The ODMA is substaiitiall^ similar to the pro^^^^ for abancloniiig leases under ORC ,

§5301.332. The lessor must file a notice of abandonment and the:l^^^^^ has 60 days to file a

claim that the lease has not been abandoned. If the lessee does not file the clairn, the lessor can

have the county recorder note the abandonment on the recorded lease, lf the claim is filedg legal

action inust ensure to resolve the issue.

This lease abandonment statnat^ has 3^^en- around rnuch longer than. the ODMA and has

been interpreted several times by the lower courts. If a lessor properly followed the

aba,ndoaunent statute w^ith r-®t^^^ of default and the lessee does not properly file a claim, the

lessor will win a quiet title action. Edwards v. B1akemore, Was1^ington Ct. App. Case No. 81. X

6, 82WLW-0993 (Fourth Dlst.o ^ebruary 12, 1982). If the lessor does iiot properly follow the

statute, the lessee will ^in. "itmer v. iVrack, 81RLW-2274, Stark Cty. App. No. 5538 (Fifth

T31st., Jime 30, 1981); MbntgoM erjt v. Hamblin, 82kLWw2475, Licking Cty. App. No. C.A.w2843

(Fifth Dist., Nov. 8, 1982). lfthe lessor follows the statute, but tiot the contract's ternis for lease
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forfeiture, the lessee will ^in. Wa^ensc¥ael v. N,or^hwood Ea^er^^ Corp., 2008-Ohio-6$79,

Ashtabula Ct. App. No. 2008CA00033 (11 "' Dist.). There is a concept of equity in such cases,

such as when the lessor intentionally sends notice to the wrong ^^y aiid the corree't laady

corrects t1le default lr^imedaately. Id., at 1158 and 61. ^^eAppellant simply asks to be held to

that sarn^ standard - air dealing and following the statute.

Several courts have he1d that tie filing of a clai.m. under ORC §5301.56(H) is nothing

more -_- a claim. It does not "save the day" for the mineral interest holdex. It simply means that a

judicial determgnatioii is req-Laired. Devitis v. Draper.. :Monroe (;oun^y C CP Case No. 2012a429,

August 13, 2013, at 10 (attached), citing Mara^v v. Dennis, Monroe County CCP Case No. 2012m

203, April l lj 2013, at 11. (atta6hed). To rule otherwise woWd allow a person with no relation to

the property to file a claim and hold the rnhaeral right hostage. It would also allow a legitimate

claimant to file a claim with a fictitious "smir^^^ event" and ^wait the surface owner from

having any judicial review.

The plain language of the OD':'^A requires the Appellees to point to an event prior to the

notice, `1'he Appellees still have not done so. To date, the state legislature has not seen fit to c1an^^

this statute. Rather the plain meaning of the words "immediately preceding" and "the iiotice" in the

statute makes it clear what shcsd d be do;ze in this case --v the Aiipel.:tees claim should be stricken

from the recorded docame.^^^ and the mineral rights should vest with the Appeliant&
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CONCLUSION

The Appellants respeci:fWl^ request that this Honorable Court ^rant their positlon. on the

Proposition o^Law, reverse th^judgments o1"the lower courts on this issue, lai^tract the lower ^ou:^fi

to enter a judgment in favor c^^the Appellants on their clax-m to quiet title, and to refer the matter of

slander of title cr^^^^^^g Appellee John '%%illiam Croskey back to the trial court lox 1`urldier

adjudication.

Res^ectl"u.^i;^ sa^l^m%lted,

^__- ^-___3____-^-_t--^°---'''^^-^--^----^
^.^.Tl HE^..^J ^ ^^_. ^^. ^^ ^ 1 l
ll l^lr'^S^l^ 1^A1S:11^'1^,1^E^^. '^^1. ^{#87051
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S-fAI'^ OF ^^^O

HARRI^.^ON ^ ^ UNTY

^^ILL^P DODD. et al.,

^
^
^ SS,

P^^^NT^^^^ -APPELLAN3 S.

VIS ,

JOHN CROSKEY, et aI.,

^^FIH.N DAN;^^^APPE LLE E S,,

IN"t'i-1^ COURT OF APPEALS OF OH€0

SEVENTH ^^^^^iC'T

^^^^ NO. ^^ HA 6

J^^O, MEN;
^^ ^w^

2 4,^EP

A. MMLKEN-0 CLE

slj€^^^^ ^^^ ^^^gment to Fi°st. ^hc^ Mt:^l CO€,^^^ ^okar;^ that thr; 2001^" d ,. 11 t
Ŷ i

:^^^^^ce rbg^t to appelfan^ :$ a ^^tle traa^sa^;^:ior^ w€thin ^ ^^c r ;ear^^^iq

R,C. 53'01-w=C, and thus, app^:^leeli` fn=^^^e^-aj ia^^^terests. d'^.^^^- gr^o viith this
c..̂ ncsusion and find thaA ^t 0.^^s not S€^^^^^ the grant of T'he

^ ne,ra? ir,fere3ts were not tks.e 's^,ahject of^ ^^e 2001, r^^^^ th-u-. ^^^^l

ban^fe^ ^^d not p^eser^^ ^^^^^^^^^* mineral intei-ests. ^^^:md, the 116^1 <,b°v.urt

rae^^^imMed 11ha^t *pe1lar:?^ falr^:d to -<L^^^fy #w ^^^tk^;:^ re-qu_.iaments n R,C.

^53,011,5JWi ahd this afi for qr;-0'ntm,^ ^^pmg=iry nuslgrf^. ^^

to appelfees. I.'^^ ^is-o di$ag^ee with thrs mn€^^:^;waion. Any dPfK,0m^ i^°i the nc4ire

provided pursuant to R,C. 5301.56^^^ was ha^le^s, becauF^ at ^^^^^ one ^pW.fee

" -saw the publ.Shkd r^^^^^e- and r^mpo4&-A. The^^."'fore, the ^fk:^I court ^as, °rs^om,M i

gmt_^^ ^^m.maq^ 'udgm;^^ ^^^ ^hme ;W bmaes. ^^^se^^^^^^^^y: ^pm^^:'ants'

a3^^^^fft, cwmeming those feasoms have merft, That sa€da th^ t.rial ^;ourts third

reason for g€^^^^^^^^^^ summary vvas wrrect.. It co3A'ect(y de>enn:^^^ that tN^ affidavit

file^ by Appoll^:v John V^^^^^am Croske'y complif"'d V°^ith R,C. 5301.60^H) and

^^^^^^n* preserve!d ^^^ ^^^^^at; interests for ^^p0ves. ^url^h-armore, ^^^^^^^^t,,3

did not provr€le arly ev^en^ to the tr3^^ ^owt to dispuae, ttl'p:.3 4nff, matior^ ^^ Chu;

F^ -a



..2,.

Offidavit <#^e 0:^^^ ^ ^^^^^^ ^^^ the affi^^^^t w^ ^irsa;^^^ ^er:^.

T^^^^fve, ti:se tr^^ ^^urt'^ ^^rted ^^^^^^^in^ ^^arding R.C. 601,56:H" provides thw

so#^ ^^sis fof affirg-Ong the tr-W cauz^^S f-Irant: of sum€^^ary %U^^ment. ^^^^ ^hc, re-E^sc^s

^O:^^^^ ^^ the Op:n€or^ ^^^^^^ed herem: €t 3s the final ja.^^9men3. ^^^ order of ^^^ ^ ^^^^^

^^^ the ju^^^^^^^^^^^ of ^he Co^^ion Flieas Cowl, Has^^^^^^ ^ou^^^^ Ohio ^^ affiwied-

^^^^^ ^^xod ag.^ins; ^ppell.^n'I"'.

..^_ .^ . ^. ..,. ..'^w^...^,^ ^. _^...^..^.

..A.. . ^,w- ^ ,.:..,.,,.,.^:..r._------ - ...........n,..._,.,.

?^^^III
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PLM^'rlf-:f°6^^^^ELLAN'rs,

vs.

JOHN ^^^^^^EY, ^taL.

DEVENDANT^^^PPELLECES.

CHARACTER OF PR^CEEDINGS:

JUD^:'^f-AIENT:

^iclr-..::^^^^ph J, V^kovich
Hon. ^na Dwwllre^

^om Mary l^^^^^^^o

CASE N^,^. 12 ^^^ ^
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ST? 2 3 2013
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STATE OF OHIO

HARRISON COUNTY

PHILLIP DODD, P-t alo,

)
)
) ss::

PE AtN^IFFS-s^PPELLANTS,

vs.

JOHN CRO.SKEY, et al,

DEFENDANTS-^^^EI"LEES

IN THE COURT OF APPEALS OF OHIO

SEVENTH DISTRICT

)

^

)

)

/

)

)

^

CASE NO. 12 HA 6

w..^RR#SON COUNTYJUDGMENT EN8 Rg
^,^URb Oi'a'5PPEALS

SEP ^ ^ ^^^^

LESU ,Ea4„ Mfi.LIKEN, CLIE'

Irr the instant case, the trial court provided three reasons for grariting.

summary judgment to appelsees. First, the trial court found that the 2000 deed that

transferred the surface ^^ght to ^^^^^lan.ts i.s a title transaction within the rrleanio.g of

R.C, 5301.56 and thus, pr^^erved appellees' mineral interests. We disac^reef'with this

concl^^ior^ and find that it does not support the grant of summary juagment. The

r€i€neral interests were not the "subject ofi the 2009 title transaction and thus, that

transte€did hot preserv^ appellees' mineral Interests. Second, the trial court

determined thgt appellants failed to ^^^sfy the notice requirements in R.C.

5301 ^56(E) a"nd this provided an independent ^^^is for granting sumillary judgrrien#

to appellees. We al'so disagree with ^^^s conclus:lcan. Any deficiency in the notice

proVided pursuant to R.C. 5301.56(E) was ha€^^es^ because at least one appellee

saw the published not^c-e and responded. Th-erefore, the trial court was ir^^^rrect. in

granting summary judgment on those tWo bases, Consequently, appellants'

arguments concerning those reasons have merit. That said, the , trial court's third

reason for granting ^umrriary was correct. It correctly determined th:at the affidavit

filed by Appellee John William Croskey complied with R-C. 53G1.56(.^) and

accordingly preserved the mineral interests for appellees, Furthermore, appellants

did not provide any evidence to. the trief] court to ^is^pute the information in the



w,^-

affidavit 'Lhat the €ndividuals €Isted in the afl:idavi# ^re, mineral interest holders.

T€^^^efore, the tria€ cou€t`s correct reasoning regardlng.R.C. 5301.56(f4) provides the :

sole basis for affirming the trial court's grant of ^^^^^ary judgt^ent,. For the reasons

stated in the ^^inion rendered herein, it it the `I`I€€aI judgment and order of this Court

that ^h^ judgment of the Common PI^^^ Court, Harrison County,. Ohio is affirmed.

CDsts taxed against, ^ppeIlarats.

^^



STAI-E OF OHIO, ^ARP.ISON COUNTY

IN THE COURT OF APPEALS

SEVENTH DESTRICT

PH&^^^P DODD, ew al., )
)

PLA!NT^FFS-A^^ELLAN`T"S, )
)

vs.
)

JOHN CROSKEY, et al., )
)

DEFENDANTSn^^^PELLEES. )

CHARACTER OF f^^^^^^^^INGS.

JUDGMENT:
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Hom Joseph J . Vukovich
Hon. Ger3e. Donofrio
Han, Mary DeGeriar^

CASE NO. 12 HA 6
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^^^^ ^^ APPEALS
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LESUEA: WILLMENs C#^EEKJ
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Case No. CVH-201 1-0019.

Affirmeda

^ated: ^^wbez 23, 2013
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VUKOVICH, J.

.' ^ ...

(11) Plaintiffs9appellants Phillip Dodd and Jufie 80togne appeal the decision

of the Har°i^on County Common Pleas Court granti;^^ sumrnar^ judgment in favor of

defendants-appel1^^^ John VVi^^iam Croskey, Mary E. Surrey, Roy Surrey, Emma

Jarfe Cro-skey, Margaret Ann Turner, Mary Louise Morgan, Martha Beard, Lee

Johnson, Edwin joh€^sont Joann Z€tka„ David B. Porter, Joanri C. "^^^^ey, Cindy R.

We;mer, Evark Dean Porter, Stuart Ba." Porter, Brian K. Porter,. Mary Elaine Porter,

Kim D. Berry, Lorna C.. Bower, Harriet J. Evans, ^^nd-ra J. Dodson, Karen A.

Chaney, Patty Hausman, Linda B. Boyd, gnd Torri Hocker. This case is governed by

the Ohio Dormant,Mineral Act, RZ. 5301.56o Four issues are.cirgued in this case.

(^^) The f€rst issue is whether the 2009 deed that tr^^sferred the surfam

rights to appellants but also contained a prior mineral reservation to Samuel A. Porter

and B(anclie Long Porter is a title transaction within t[le rrseanfr^g of R.C. 5301.56,

The second issue, is whether appellants satisfied the notice requirement in R.C.

5301.56.. The third issue is whether the affidavit fi-led. by appellee John William

Croskey, wh:^^ was fi-1ed after the notice of intent to claim abandonment of mineral

interests was published iti the iocaI r€etwstaaper, vva^ a ^^^^^^s event under R.C.

5301.56^1-1^^ The t'oLart^ issue raised is whether the tr;al. court erred when it did not

require ^appellees to prove that they were the ni€neral interest holderrs.

(13) For the reasons expressed below, vm rTiake tfie following conclusions.

The 2009 Oeed that. transferred the surface rights to ^^^^^la€its is not a title

transact€.^r, within t^^ meaning Qt R.C, 5301.56. Any deficiency 'in the notice

provided to Meappe11ees of appellants' intent to have the mineral interests tourad. to

be abandoned is harmless because the publicat, !ori notice reached ^i fleast one

appei^ee, who filed an affidavit attempting to preserve the rr€ineraE interest. That

affidavit complied with R.C. 6301,56(F-1) arid accordingly preserved the mineral

interests t'or appeffeeso Appellants did not provide any ^v.'idence to ttie #r^^l court to

dispute the iritor^at^^^ in the affidavit that the individuals pisted in the ^ff'idavit are not

II .:..: ,
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mineral interest holders.. Based upon those findings, we uphold ^hei .juetgment of ^he,

trial ^ourt. for appell^es.

Statpmer:t of Facts

(14) In August 2009, appellantg acquired 127.8387 acres of land in l^al-risor€

County; Ohio from James Coffeit. The deed provided that 11-t^e conveyance was

subject to the following rese.rvatlons;

Excepting and reserving unto Samuel A. Porter and Blanche

Long Porter all oF the oil and gas in Warranty Deed to Consolidated

Fuel Compan' fiied for record May 27, 1947 in Volume 121 , page 381,

Deed Records for tl-;e 148,105 acre. (Note: No further transfer^)

Excepting a one-third interest in tl'€€^. oil and gas to Samuel A.

Porter and Siar^^^^ Long Porter3 in Warranty Deed filed for record may

(si:c] 27,. 1947 in Volume 121, page :3$3, Deed Records.

Ai^^uM 5, 2009 SLiraivo€-sh€p Deed.

{15} Shortly affie€' acquiring the surface rights, appellants were approached

by, an oil and gas company seeking to purchase the mineral rights tb tl^at- #raGt of

land,

('^^) Asa result of that request, on November 27, 2010, appel(ar€ts published

in the HaOison News Herald a notice of intent to claim abandonment of oi9 and gas

interests underlying their property. As t^^ above reservafi€osis show, these interests

were previously reserved by the Porters, The published s^^^^^e was addressed to

"Samuel A. Porter a,nd B3ar€che. Long Porter, their unknown successor and ass1gns."

(17) Two days later, ap.pellee John William Gro^^ey recorded a Quit-Cla;m.

Deed for the oil and gas interests I^^^ed on the property, Then., on Dece€riber 23,

2010, Gr^^^ey filed a document titled "Affidavit Preserving Minerals." Croskey

`This trial edart found ^at this exception. contains an errbr: The reservation of a V3 interest in
the oil an€^ gas as noted in the instrument was retai¢ied by Emma A. iaroakey, not 8arn:uel A. Porter
and Blar^che Lori^ Porter. The trial court,. hoWever, conQluded zbaw the error was without Consequence
in deEerm3ning whe¢hea` surnmrary judgmentshould be grAr:^^^ to appeflants. Neither party disputes .th€s
finding. Thus, it ss nrt. addressed by this co,,irt.
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cIP-irned to E^e an heir of the Porters and thus, owns a parklon of the mineral interests.

In. this affidavit, Croskey also named numerous other persons that are alleged to be

heirs of Sarnue! A. Porter and Blanche Long Porter that l^^ewige own an interes# in

the oil. and gas reserves.

(18) On February 9, 2011, appellants filed an action to quiet title to the o€l

ahd gas interests. Appe13ants asked the Harrison County Common Pleas Court to

find that ttae o€1. -and gas interests were abandoned and thus, pursuant to the Ohio

Dormant Mineral Acte appellants, as the surface rights owners, were entitled to be

named as owners of the pif and gas reserves. Or in other words, appellants wanted

the trial court to find that the affidavit was void and did not preserve. appel!ees`

mineral interests. The tomplaint ^^^ed all ot' the per^^^^^ ^^^gkey ftamed as hoirs

of Samuel A. Porter and Blanche Long Porter as defendants.

(19) All ^^peIl^^s filed answers that contained denials. ul`hereafte€-,

appell.ants moved for summary judgment clairnirig that pursuant to tlie O1i.1^ Do^a.nt

Mineral Act they are entitled to be named the owners of the mineral interestsa

Appellees filed motions in opposition to summary judgrner€.t and €tiotions for summary

judgment.

(710) After reviewing the parties' arguments, the trial court'den^^d appellants'

summary judgment motion and granted appeIlees' summary judgment mation, Thus,

t.^^ court deerr^ed thait the mineral interests were Rot abandoned and that appeI^^es

retained the mineral interetts th-at were acquired through testate from the Porters.

(11 1) Appellants. appeal from that decis:on.

Standard of Review

fJ12) In reviewing a. summary judgment award we apply a de novo 8ta€^dard

of review. Cole v. Am, Industries & Resources ^orp:{ 128 Ohio Appe3d 546, 552, 715

N.E.2d 1179 (7tta DIst.199B), "l'hus, we use the .saMe test as the trial court did, Civ,R.

56(C). That. rule provides that the trial court shall rendor stirnrnary judgment if no

genuine issue of material fact exists and when construing the evi^^^co- most strongly

in t^vor of the nonmoving party, reasonable m-in^^ can only conclude that the moving
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^arty is entatled.to judgment as, a malter of law. State ex rot: Parsons v. ^^^^ing, 6:8

Ohio St.3d 509, 511, 628 N.E.,2d 1377 (1994).

OHtO C^^OR^^^^ MINERAL ACT

(T13) The arguments rais-ed b.y appellants address different aspects ot'tl^e

Ohio Dormant Mineraf Act. The Ohio Dormant Mineral Act, as codified in R.C.

5301.56, establisbes a process by which. mineral interests may, be deemed

abandoned and deemed to have vested to t - he owner ot'the surface rights.

f1141 The t, ial court provided three -reasons for granting summary judgment.

First, it coracWded that the subject mir^eral interests met one of the provisions in R,C,

5301.56(B) and theretore, were not abarldor^ed. Second, it fot,^^d appellants fail^^ to

comply with the tiotice provisions in R.C. 5301.56(E) and that was another reason

supporting the grant of summary judgment. Lastly, it found that even F, the interests

were not abandoned and notice was property given, the holders of the rnirseral

interest took the appropriate steps set torth. in R.C. 5301.56(H) to preserve their

mineral int.er^^sts.

(116) Appellants finci fault with each reason and alternatively argue that even

if the ter€.^^ court was correct in all of its coiicIusions, it still err^^^^ in granting summary

judgment because it failed to require ^^^ellees to provide proof' of their ownership of

the mirieral interests.

(716} 1n reviewing appelIants' arguments, we will first address the trial court"s

third r^^son. for gTanting summary judgment, preservation of mineral interests, s<nce

it provides the sole aiid most persuasive basis for affirming the trial couffs grant of

summary judgment.

Act to ^^^^^^o Mineral Interests

(.117) The argument addressi.aig the triaE court's decision that ^ppe[lees'

pefformed an act that preserved their mineral 1riterests' states:

(^^^) "The frial court erred in finding that the Croskey affidavit was a `savirigs

event' und-or Revised Code § 5301 M."

(119) R.C, 53:01.56(H)(1) provides that within 60; days of service or

pub:licatiori notice of the :surt^jce owner's intent to have ttie mineral interests be
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deerred abandoned, the holder of 'Lhe' mineral interest can tiaim th.at ihe mineral

interest has not been abandoned by filing one of two documents -.. an affidavit or a

claim.

(.120} Ttie affidavit is governed by RgG. 5301.56(H){1)(b) a.nd that statute

provides that in order to preserve the mineral interest the affidavit must ideratify an

event listed. in R.C. 5301,56(8)(3) that has occurred "within the twenty years

immediately preceding the dWL^ on,wbicb the notice was served or published under

d€vigion (E) of this section." R.C. 5301.56(H).(1)(b). The events listed in section (B)(3)

automatically establish that tbe mineral interests have not been abandoned.

{^-21) The other document is "a claim to preserve the mineral interest.s" R.C.

5301 .56(H)(1)(a) states that this claim is to be made in accordaraoe witb. R.C.

5301.56(C). `i"hat. ^eetion states the information that must be contained in "a claim to

preserve the mineral interest"; and that it must be filed within sixty days after the date

of r€os.ice;

(1122) On December .23,. 2010, wbich. was within sixty days of appellants'

published notice, ap.pe.IIee John William Croskey filed a. d+^curnent titled "Affidavit

Preserving Minerals." in Harrison CoUnty ^^corderEs Offi.^^. While this document is

titled ^^ an affidavit, it does not identify an event under division ^^^(^^) which would

deem the mineral interest not excluded. Thms, it does not constitute an affidavit tiiat

.is described in d.ivision (H)('i)(b). However, tiie trial court found that it does constitute

"a claim to preserve the mineral interest" as described in divfsio€i (H)(1)(a).

(1231 Appellants maintain that finding is incorrect because appellee John

Wizliam Croskey's affidavit was not filed within the 20. years immiadiately preceding

the notice. They contend that the 20 years irnmedia.teiy preceding the dat& of the

notice rOquirement applies to a cIaim filed pursuant to R.C. 5301.5^'a.(I•i)(1)(4)•

(124) This a-qsertiort, ig based on R.C. 5301 .56(H)(I)(a)'s statement that the

claim to preserve tho mineral interest is to be in accordance with R.C. 5301:56(C).

Appellants claim that section (C) requires a cIaim to preserve the- mineral interest to

be filed withiri the 20 years immedi.ately preceding the date that notice is published

under soction (E). Appellants reach thit conclusion because the t'irst- sentence of
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seot^o-n (C) states a claim to. preserve a mineral ^hterest t'rop, being deemed

abandoned under section (B) may be filed for record by its holders, R.C.

5301.56(^)(1). Section (B)(3)(e) i§pecffio^^ly deals with cla€ms to preserve a. minera(

#nterest. Ttiat section states that a mineral °snterett, will not be deemed abandoned it

within the 20 ye.ar^ immediately preceding the date on which notice: was served or

published, the holder has filed a o€aim to preserve the minorall i,nterest. in ^cl-ordanoe

with R.C, 5301.56(C). R.C. 5301.56(B)(3)(e).. Thus, in short, appellants argue th'at

the 20 year requirement applies under R.C. 5301.56(hi)(1)(a) because (H)(1)(a)

requires that the ofairn must in done iti accordance with R.C. 5-301.56(C); ar:d that

section spec€^ic-ally refers to R.C. 5301..56(B), subsection (3)(e) of which requires the

oi.airn to be filed within 20 years preceding the notice.

(125) .^pelFarats are correct that section (H) refers bo: section (C) arid section

,(C) retett to section (B)a Hmqever-, their conolusibn that due to those references,

R.C. 5301.56(H)(l)(a) r-equires the claim to preserve rr^^ne'ral interest to be fiEed within

the 20 years ^maiedi.otely preceding the notjoi^ in order to presor,€e the interest is

incorrect.

1126) In determining the requirements of a statute; vie first look to the specific

language in the statute and if the language is unambiguous, we apply the clear

meaning of the words. used. Ro,^^^e Laboratories, Inc. v. Tracy, 75 Ohio Ste3.d 125,

127, 661 MEW 1011 (1996). However, if the st^tuto is ambiguous then we look to

the legislative intent. ^aiiey v. Republic .^^gineereo' ^^^els., Inc., 91 Ohio St.3d 38,

40, 741 ME.2d 121 (2001),

(127) In reading R.G, 5301.56(^) it can be concluded that it provides two

mearis through which a. mineral interest holder ctkr€ ^ssert that the maneral interest is

not abandoned. Sub^;eotiori (1)(b) deals with the aCts listed in R.C. 5301.56(13)(3) that

occurred within the 20 yearsirnn. ediately preceding the notice of the surface owners"

intent to have the interests deemed -ataandoned. R.C. 5301,56(^)^3^^^^ specifically

provides ^^^ the filing of a claim to preserve the mgnOta( interest 4hat frieeas ihe

requ I iroments in R.C. 5301.56(C). Thias, R.C. 5301,56(H)(1)^^^ addresses past

events that render the interest ncit abandoned.
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(IZB) R.,C. 5301,56(H)(1)(a), on the other hand, allows for a pre-sent act by

the mine-rai interest fioider that prevents the interest from being deten°nined to, be

abaf7ctoned. As sttitect above, that section states the mineral interest holder may file

a claim to preserve the mineral interest in accordance with R.C. 5301.56(C) within 60

d ays after the date of notice.

(¶^^) That said, it is acknowledged that under R.C. 5301..56(11)($^.(a) fhe

cla-€m to preserve the minera[ interest mu8t be dono in actordance with R.C.

5301.56(C): R.C. 630E.55"C' states.

(C).(1) A cia€m to preserve a mi.neral. interest from being deemed.

abandoned under division (B) of this section may be ffled for record by

its holder. Subject to dgvisiori (C)(3) of this section, the claim shall be

filed and recorded in accordance with division (H) of this section and

sibctions 317.18 to 317.201 and 5301.52 of the i^evised Ccrde, and shaii.

consist of a notice that does all of the foliowihg:

(^) :S#ates the nature of the mineral interest claimed and any

recording inforrnatian upon which the claim is based;

(b) Otherwise cornpi€es with section 5301.52 of the Revised

Code;

(c) 8tates that thenolder does not intend to abandon, but instead

to Preserve, the halder's, rights in the mineral t'nterest.

(2) A claim that complies with division (C)(1) of this section or, if

applicable, divisions (C)(1) and.(3) of this seGtion preserves the rights of

all holders of a mineral interest in ttie sarrie iands.

(3) Any holder of an interest for use in underground gas storage

operations may preserve the holders interest, and those of any lessor

of the i€iterestj by a single claim, that €^efiries the boundaries of the

storage field or pool and its founations. Without ^^^cribi ng each

separate anterest claimed. The claim is prima-facFe evidence of the sise

of ^ac-h separate interest in underground gas storage operations.

R.G, 5301.56(C).
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(1^^) The first sentence of section (C) doess refer to section (B). However, it

is only stating, that a claim under division (B) may be filed for record by its hoid er,

Here, the cIaim was filed under divisior€ (H)(1)(a), not division (B). The clear

language of R.C. 5301,56(H)(1).^^^ ^^es^ r€ot_ req€aire the claim to preserve the mineral

interest to have been filed within the .20 years immediately pro-reding the notice.

Rather it requires the. claim to be filed withir€ 60 days after the notice. The mere

reference ih division (C) to division (B) does not mean that a claim filed under division

(H)(1)(a) has: the same 20 year requirement that a claim filed under divk5ion (B) does.

Therefore, appellants assertion that 20 year requirerneht applies to a claim filed

under division (1-1)(1)(a) fails.

(131.} If we were to read division (H)(1)(a) in the manner urged by appellants,

it would mean that a claim to preserve a mineral intere-st filed under that division not

only has to hove boen filed within the 20 years immediately preceding the surface

owner's notice of intont to have the mineral ar€terest^ deemed abandoned, k?ut also

withi€i 60 day after the notice. Reading it in is this manner causes two prohiems in

the statute.

(132) First, it creates a redundancy i€i the 5tai:ute. R.C. 5301.56(H)(1)('h)

air^^^dy governs the situation where a claim was filed within the 20 yearB immediately

preceding the notice. As aforementioned under R.C. 5301.56(H)(1)(b) a, mineral

interest hoider can preserve their rights by fiii^^ an offidavit that ident, ifies -an event

listed in section (13)(3). R.C. 6301,.56(B.)(3) states that if certain events have occurred

6iwithin the twenty years immediately preceding the date on which the notice was

served or pubiish.ed under division (E). of this section" the mineral interests have not

been abandoned. One of the events iitted is the filing of a claim pr^^erVing the

mineral interest in accordance with the requiroments in R.C. 5301.56(C).. R.C.

5301..56(B)(3)(e). Consequently, if R.C. 530'i.5i3(H)^'i)(a) is read to. require the clair^

to have been filed within the 20 years irr€mediately preceding the notice, there is no

rieed for that provision because it ^^ a . fr^^^^ covered under R.C. 5301.56(H)^1)(h).

'i''he iegislatur^ would not havo intended for the statute to be redundarat, rather the

intent is for aia provisions to have meaning.
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^^^J Secorid, it does not give effect to the words used and not used in the

statute. The specific la,^gLiage of R.C. 5301.56(H)(°^) is;

(H)(1) If a holder or a holder's successors or assignees cla€rr.

that the mineral irt.terest that iS the subject of a not^ce" under division (E)

of this section has not been aband®ned, the holder or the hoader's

SUCtessors or assfgz ees, not later than sixty dayg after the date on

which the notice was served or published, as applicable, ^haIl file in the

office of the county recorder of each ^ourit^ where the land that is

subject to the' mineral interest is located one of the follrsw€ng:

(^) A. claim to preserve the mineral interest in accordance with

division (C) of this section;

(b) A^^ affidavit that aderatifie_s an event described in d Msior^

(13)(3) of this section that lias occurred iWithin the twenty years

immediately preceding the date on wbich the notice was served or

published under dav€sion. (E) ot'tt?is section.

R.C3. 5301.56(H)(1)(a)--(b)..

(134) R.C; 5301.56(H)('t)kb) specifically mentions the 2C y^at requirement,

i.e, that an event has to occur within the 20 years immediately preceding notice. `f"ho

legislature ^OL^^^ have chosen to leave out the 20 year language and that

reqi.€^^emerit would still have been required because of the reference to R.Cf

53'01.56(13)(3): ReCo 5301^56^^^^3^ specifically states fhat.ff certain ovents occur

within the 20 years immediately preceding the iiotoce, the minera-1 interests are not

deemed abandoned, That said, the I.egis;atur^ ^hose to restate the 20 year

requirement to ensure that that requirement was applicable. However, R.C.

5301.56(H)(1)^^^ does not mention a 20 year requirement, Likewise, R.C.

5301.56(C) does not expressly state a 20 year requirement. If the legislature wanted

the 20 year requi. rement to apply it knew the language to use, which is evidenced by

the ian^^^ge, used in R.C. 5301.56(H)(1)(b). Yet, it did nof employ s€.tch: language.

Thus, the legislature's ^^^ice: to not state the 20 year requirement in R.C.
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5301.^^(,H)(1)(a) aiso Iends support for the conclusion that the.20 year r^quirement is

inapplicable to th-at sectio.n.

^^^^^ Furthermore, tiie conclusion that R.C. 5301.56^^^^1^(a) ailiows for a

mineral interest holder to take a present action by tiitr^g a claim to preserve ttze

mineral interest a^er notice, even though the claim was not filed within the 20 yeors

immediately precedi^^ hotice, is supported by the general rule that the law abhors a

forfeiture. State 6x reL Falke v. Montga^ery Cnty. Residential Dev., Inc., 40 Ohio St.

3d 71, 73; 531 N.E.2d 68.8 (1988). Thus, thelaw requires that we favor individual

property rights when interpre:ting forfeiture Statutes. Ohio Dep`t of Liqixor Cbntrol v.

Sons of Italy Lodge 0917, 65 Ohio St. 3d 532, 534, 605 N.E.2d 368 (1992). Aii.owing

for a present act t.o prevent forfeiture of the mine'ra3 interest favors ilidit€idual property

rights.

(136) Therefore, consideeing all the ahove, the argument that appeii^es did

not prese€ve their, mineral rights lacks merit. The trial ^ourt's decibion to grant

sUmmary judgment is.uphefd for this r^a'son'.

Nneral Interests Sui:s°ect of a Titie firar$sactt^^n

(1371 Appeilant^ ^^so a:rgue that the triai cotirt. incorrectly determined that the

mineral interests were not.atsa€^doned under R.C. 5301.56, by stating:

(1-38) "The trial court erred by f€nding that the restatefTient of a priGr mineral

reservation in later deeds is a `titie transaction' within the meaning of Oi';io Revised

Code §5301.56.f=

(139) R.C. 5301.56(B) indicates that mineral interests will not be deemed

ahanct'oned if they aro coal interests, if the interests are hei^.by t.he Unite-d States, the

State of Ohio or ar^y political subdivistonst or if certain enumerated actions are taken

within 'ihe preceding twenty -years. The mineral interests at issue in this egse are not

owned by a political subdivis3on and they are not coal interests. Therefore, in order

for the interest to automatically be determined to not be abandoned one of the

provisions under R.C. 5301.56^^^(3) must be applicable. The tria( court found #hat

provision (13)(3)(a) was applicable. That section states:
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(3 .) Withih the twenty yearsar^^^^iate)y preceding the date on

which notice is served 'or published under divis€crn (E) of this section,

Gne or more of tffie. following has occurrod:

(a) The mineral interest has been the SLjbject of a tftle transaction

that has t^^er) fiied or recorded in the office of the county recorder of ttie

county in which the. lands are located.

R.C. 53GI.56^13^^3^^^^^

.(j40) In finding that this section applied, the ^ou:rt explained that in 2009,

when appellants acquired the surfEice rights, the instrument that conveyed those

rights to them included the reservation of the oil and' gas interests to Samuel A.

Porter and 81a€^che t<.or^g, Porter. Thus, it concluded that'ttte rmneraE intehasts were

the "subject of' the title transaction and th'at R had been filed within 20 years

immediately proceding the pUblishing of riot^^^ ^^^^r R.C. 5301,56(E)',

f1411 There is no dispute that ttie 2009 deed was filed withsn the 20 years

immediately preced'€^g, appellants' 2011 notice of intent to claim abandoned mineral

interests that was g^^^^ished in the Harrison Herald News. The issue to be decided

here is^ whether the oil. and gas interest was the "subject of" that fstle transactione

(142) As af•oremertioned, «[flhe pri^^lpfes of statutory construction require

courts to first (ook at the specific :anguage contained in the statute, and, if the

language is ur^^^^^^^^^w.,P to then appiy fhe. clear meaning of the wor^^used,:,

Roxad^^e Laboratofies; Inw., 75 Ohio St.3d 125, 127, 661 N.E2ct 1011, R.C.

53..01.56(B)^3^^^^ is unambiguous. Therefore, the. meaning of all the words used must

be cons€dered.

(^^^) Title transaction is raof defined in the Ohio Dormant Mineral Act.

However, it is defined in the Market^^^e Title Act as "any transaction affecting title to

any interest in. land, including title by will or descent, title by tax deed, or by trus#ee's,

assignoe's, guardian's, executofta administrator's, or sher€ffts deed, or decree of any

court, As well as warranty deed, quit claim deed, or mortgage." R,C,. 5301,47(F).

This is a common definition of a title transaction. By this definition the 2009 deed

clearly consfit.utes a title tr^^^actii^n.,
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(7441 Division (3)(a)f. however, also requires the mineral int^^^sts to be the

„Su^^^^ of° a title transaction. Both parties cite this court to Riddel v. Layman, 5th

Dist. No. 94CA1 14 (July 101 1R95); to support their -respective positions fegardir•ig

whether the mineral interests wore the "subject ot" the 2009 title transaction.

(1451 In Riddel, Austin and Eula transferred 111 acres to HiNda, but retaine€^

491/o of the mineral interests to that proper+,y. This transfer ^^curred in 1965, but was

not re.corded until june 1973, l~1owevor, in May 1973, Hilda transt'erred the property

to the. Tarboxs. That deed did not coiitain the reservation of mineral lriterosts. In

1.990 the Tarbus transRerred the property to Riddel and that deed also did not

contain the reservation of mineral interests, In 1994, Riddel filed an action to quiet

title. Eula filed an answer and ^ounterclaim alleging to hold 49^',^"^ of the mineral

interests to the property. "T'he trial court granted Eula surnmary judgment and held

that she owned 490/Q, of the mineral interests to the property.

f146) The appellate court tipheld that decision. ^asied on the Ohio Dorrnant

fAineral Act that was in effect at the time (Which is the ^^e-vious version of the Ohio

Dormant Mineral Act) the appellate court stated that i^^ order for Euia to retain fier

49^'^ mineraf interest in the property there had to be a title transaction, of which the

mir#erai interest was subject ot, that had been filed or recorded in th€; COLanty

recorder's office within the past 20 years from the enactment of the statute. ld. lt

found that the 49% mineral interest reservation was the "s-ubject ot'A the title

transact{on in 1965 when Austin and Eula transferred the 111 acres to Hl.lda. Id.

That deed was recorded in 1973, Thestatute, was enacted in 1989. Therefore, the

record:r€g of the 1965 deed in 1973 occurred within 20 years preceding the date the

statute was eriacted.. Id.

(147) Despite each parky's insistOnces. Ri ddle does not shed much light on

what. !t means to be "subject of a tltletrangaction." Clearly, the mineral interest iri that

case was the "subject of' the 1,965 title transaction; in that transaction the grantor

specifically retained a miner-ai interesf. Riddet, however, does not address whether

the mineral interest woUld. be the "subJecf of` the 1973 or 1990 tqfe transactions if the
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preveous mineral reservations were.contained in those transactions, which is the

exact issue presented to this court. Thus, this case is not instructive.

(148) Other th.an Ridde.1, there is no case law in Ohib discussing what "subject

of a title transaction" meang. Furthermore, ,ssubject Qtf" is not defined in the statute.

Therefore, the phrase must be given its plain, cornmora, Qrdinary meaning and is to

be construed "according to the rules of grammor and common usageM" Smith v.

Landfair, 135 Oti€o 'St.3d 89, 20124OhioW5692., 984 N,E.^^ 1016, ^ 18. The common

definition of the word "subje.ct" is topic of interest, pri€nary theme or basis for actioti.

Wobster's If New Riversitte. Uryiyersity Dictionary 1153 (1984). Ujider t^^^ definition

t^^e ryiineraw interests are- not the "subject of' the title transacfion. 1-tereA ttie primary

purpose of the title transaction is the sd1o of surface rights. WbiIe the deed does

mention the oil and gas reservations, the deed does not transfer those dghts. In

order for the mineral interest to be the "subject ot°" the title transaction the graritor

€nust be conveying that interest or retaining th-at interest. Here, the mineral intetest

was not being conveyed or retained by Coffelt, the party that sold the property to

appellants.

(149) Tlieretore, we disagree with the trial court's conclusion that 0if r and ga s

interests were the °°Subject of" the 2009 title trarasact€on. lnst^ad we specifically find

that they were not the "^^^^ect. of' the 2009 title transaction. Furthermore, we tiote

that there it no ^idohce in the record that the oilandgas interests were the "subject

of' a title transaction in -the 20 years immedi-atel^ ^^^ceding the ^^^^^sh3ng of the

notice to claim the mineral interests were abandoned. Consequently;. the triai court's

^^^^^^on° to grant summary judgment to appelfees on the basis of RC.

5301,56(B)(3)(a) was incorrect. This argument has rr€erit.

(^^^) R^^^^d'iess, as discussed above, summary judgment was app.roprEately

granted on the basis that appell^ess took affirmative steps to preserve their mineras

interests after notice of appellant's intent to have the mineral interests deemed

abandoned was published.

^^^^^^.

(.-161) The argument regarding notice provides:
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(1[52) "The trial court erred in fir€ding that the appellants fa€Ied to satisfy the

notice r^q u irer^^^^ of Ohio Rev;sed Code § 5301 ,5& ,r

^^^^^ When m3neral interest do not. rrieet one ot' the requirements in R.C.

5301.56(g) tr^ be deemed not abandoned, the surface owner may then iake steps to

^^^e the mineral Interest deemed to be abandoned and to have those Interests

reattach to t^^ ^urfaceo ThIs pro^^^^ begins with the surface owner providing notice

to the holder of the mineral interest as set forth in R.C. 5301056(E)..

(1541 D€visaon (E)(1) roquires the ^urface owner to serve notice to eacb

ho€der or each hoEdeP's successors or assignees at the last known address oil the

owner9S Inteilt to declare the mineral interest abandoned. A "'ho€derR means tho

record holder of a ryiiiieral Ir-tterest, and any person who dbrives the person°s rights

from, or has a coni€xi^n tour^^e- with, the record holder." R.C. 5301.56 (A)(1). Thus,

holder w®u,d include any h6Irs or ^^^^^^s of the Porters.

(T65) R.C, 5301.66(1^.) requires the r€otlco. to be- given by cert€fled mail, return

r^c-elpt. reqt.€ested. If service of notice "cannot. be completed to any holder;:x the

owner 8haII publish notice of its intent to decIare, the mIneraf interest abandonedr at

I^ast once in a newspaper of general cIrculation in the county where the land that ^^

subject to the interest is located. The notice shalf conta,in a(I of the information

specified. in R.C. 5301M(1"')..

{lfSS) Here, it is tindisputed that appellants did rfot attempt to notify any oft.he

appeflees by certifled MaiI. It is also undisputed that Samuel A. Porter and Blanche

Long Porter are deceased. Since appellants did not kn®w t^^e Pnrt'ers' heirs they

published the notice in the Harrison Herald NeWs, a local newspaper. AII partles

agree that the published notice complied with the requirements in R.C. 5301 .56fl,

(1,57) Appellees assert that appellants failed to comply with the maridat^^ of

R.C. 53011.56(^^) b^^au^^ ^ert - Ified mail was not attempted, The trial court agreed

and proVided this as basis for granting summary judgrr€.ent to appellees,

(158) }Ne agree with the trial court and appe31ees that the language of the

statute allowing for pu'bIished. notice if certified maII could not be. completed indicates

that there must be an attempt to notify by certified mail. Appellant^ complain that
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there is no guidance as to the lengths surface owners must go.to determine who the

holders of the irater-esis might be to attempt certified -mwiI. 'T"^eyassert that they ^id a

title search for the transfer of niinera( interests, that they searched the probate

records and that they could not dezer^^^e who to terve by certified maiI: The

evidence submitted indicates that they dEd a title search; however, there is in.o

indication in the affidavits that a. probate records search was performed. We

understand the difficulty in determining, in instances such as these, who are the -heirs

and asSigns. That ^^id, we do not need to determine whether the actions taken by

ap.^^^lants wtiuCd be enough to show an attempt at certified mail,

(ilSS) Here, the failure to strioiy comply With the statute does not provid^ a

basis for granting summary judgment. T ho pLiI^^^^^hed notice reached .one of the

parties claiming to ^^ve interest. Appellee John WiIliam Croskey on December 23,

2010, filed ari Affidavit Preserving Minerals that asserted his interest and his

relat(ares` interest in the mineral i€^tp-rests. In. that affidavit it provides when Samuel A.

Porter died, that his estate was administered in !larr^^^^ County Probate. Court and

indicates who received tne residue of his ostate. The purpose of the raot^te

requirement is to have the persons with mineral interests receive the notice of the

suiface owner's interit to claim the mineral interosts abandoned. Therefore, since

notice was m^^ived and that party could took- timely action to preserve the mineral

interests, faeldre to s-irictly comply with the notice r^qLiirement, in this instance,

aryio€J,nts to harmless error.

(TI60) Consequently, alleged inadequate notice does not provide a reason for

granting summary ^udgrnent to appeI^^e&.

Oa^^ership of Inte.rest

(161) ^^^^l'iant^ last argument is an altertiative to the above argu.ments.

They assert that even if the appellees met the requirements to preserve their rnirteral

ir€#erests, the trial crauft erred when it did not require them to prove their ownership

fnterests:

^^^^) "The "triaC court erred and abused its discretion in not requiring the

mineral rights claimants to provide prcof of their ownership interests."
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mineral interests in the iandto which they owned the. surface rights. They were doing

this through the appiication of the Ohio Dormant Mineral Act, Ceo^^ey filed an

affidavit preserving mineral interests claiming that he and ai€ parties Eisted in the

affidavit are heirs of the Porters and thus are holders of the mineral i.nterest.. The

affidavit explains how the parties listed are the Porters` heir.s. The trial court

determined that the Croskey affidavit preserved the minerai interests. This is a

fir^di. ng that the parties listed ir, that affidavit are holders of the mineral interests.

(^^^) The party movirag for summary Judgment bears the initiai burden of

iritorming the trial court of the basis for its motion and ider€t€tyirig those portions of the

record that demonstrate the absence of a genuine issue of material fact. The moving

party must spec€ficaii^ point to some evidence which demonstrates the non-moving

party r-annot support its claim. if'the moving party satisfies this requirement, the

burden shifts to the non-moving p"arty to set forth spetific facts demonstrating there is

a genuine issue of material fact for trial. Vahila v.. Hall, 77 Ok-€io St,^d 421, 429, 674

N.E.2d 1164, 1997-Ohi.oT259, ci$ins^ Dresher v, Burt, 75 Ohio- S#3d 280, 2.93, 662

N.E2d 264 ^1996)..

(TSS) Appel iEints provided no evidence to dispute th.e Croskey affidavit; they

did not offer any evider:ce that the appellees are not the heirs or assigr^s of the

Porters. Since the sworn affidavit provided evidence that the appeJi^^s ar-e the heirs

or ass.igng, the burden shifted t0 appellants to provide confEictirig evidence,

Appellants failed to meet that burden.

[166) Appellants also assert that summary jue1gr-rier€t. ^^ouId not have been

granted because the trial court did not determir^^ how mu-ch mineral interest each

party owned. This iSSrue however, was not presented to the trial court. As stated

above, the trial coijrt was asked to determine whether the mirierai interests were

abandoned, it wat not asked to pari:ifiion the mineral in#erests, Therefore, the trial

c-ourt did not err when it did not deter^^^^ how much. ir€terest. ^^ch. party owried.

(.167) For those reasons, this assi^^ment of errol-iacks merit.
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oncE^^ian

(168) €n conc€us€on, the tr€a€ ^oW. incorrectly determined that sumhiary

judgment was appropriate because the 2009 dee€ that transferred the ^^^^^e rights

to appel€an.ts was a title transaction within the mean€ng of R.C. 5301 .^^(B)^^^(a).

Furthermore,. it €r€correctly determirled that the failure to comply with the notice

prov€s€ons in R.Q. 5301 .56(E) 'afso provided a basis t'o€- granting surnmary judgment

to appeI€ees even though at Ieast one appellee received the not¢Ce. That said, the

trial court correctly determined that the aff€davit filed after receiving the ftotice

Qompi€Oe€ with R.C. 5301,56(H) and accordingly preserved the mineral interests for

appe€€ees. Furthermore, appeElants did not provide any evidence to the trial ^^utt to

.dispute the inf6rmat€on in the affidavit that the individuals listed in the affidavit are not

mineral interest holders. Therefore, the judgment of'the trial wurt is Eiffirmed.

Donofrio; J., conc-ux.s„
DeGenaro, P. J,s concursd

APPROVED;.

^

^ . ^ ^€. KC:3VIC€l, JUDGE
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^^^RAL FAMSION ^+C

L E3h.^.^^ r+.. 6.iK. DI

^.^^^ B. DODD GL^.syis OF GOI.it^T;
€`ARRfSON ^GUIJE Y, OHflO

Etnd <^LIE R. BOLOGNA CASE NO. C`^ ^011-0019

Vs,

JOIIN WR,LIAM CIZOSICEY, et ale J TJ D G1% El ^r'^^
^ef^ndants,

-11is matter CO-m^ ^^^^^^ ^^ ^ouft 11pc^^ ^laintiffs' Motio-a for Summ^

^^dgm^Pat md Defendan^^^ ^ounter-^otic^ns f^^ ^^^^^^ ^^dgmLmto

Ther^ are nummrs motons for ^^ary judgamt pending herein, to witb.

Plaintiff'^ Motion For Sizama.,.ry Judgment filed May 3, 2012; Motion For Summary

JW,^^t of DefeaaIRnts Lama C. Bower, Haniet J. Evaiis and Sandia 3. Do€^^^^ 53ed

July 27, 2011, Mot€on For Su=&y Judgment of Defendants ^arop, A. Chancyy, .Patty
^ausunan, Linda ' C_ Boyd and Tem Hooker and the Motion For Summary J-a^^^t filed

on .e^^gmst 11, 2011 on ^^bff of D6and^ts 3-ohn Wi-Uimn C:resi-ey, Mary E. ^-arr^y and

Roy Suarey, Emma ^^^ ^^sk-ey, Margaret Am Turner, Mary ^oWtic Morgan, Martha

Beard, Lee ^^^on,, Edwin Johnson, Joaxn Zitko, David B. Porter, lolm C. Wesley,

Ciady R. We.^mer, E-va^ Dean Poitea-, Stuart B^..^ Porter, ^^m K- Porter, Mary ^laime

Porter a^^ Kim D. Dej-,yo ,Nlumea^^ ^^ef^ and memoranda and affidavits in support cif

or ia. opposition to said ^^^tions have ^^^ been Med herein,

1 Sa^^^ ^^dgment

Civ. R. 56(C) provi€^^s in x^^^^v-ant ^aTt.

^ Sum-MaxY judgm^^^ shall b e ^en^emG.
R^^^^^^ if the ^S1aa.d.^.^;, d^GSi^OD.^x ^.a.^;^a^ to
axz^^€^^^t^^tten admissions, ^da-vitss tammipt^ of
ovid^^^, and v&k^^^ ^^pulati^^ of fact, if ^ys timely
^^^^ iu the ^cdan, show 4^^t there is no genume issue as to
any material Pd&,, and ffiaF the mo:n,^ ^aEty is entitled to
^^^^^^t as a maUex of law. No evidence or stipulation

^^^



MaY be considered mept as stated in this nile. A ^^nmmy
judgmmt s^^R not be renul=d uWwss it appears fi-om the
evidence or, sti^^lation, axd onllr ^om ^^ evidence or
sdpula^^^ that reasona'^ mind^ can come to but ^^e
conGl^^^on and that conclusioia is adverse to the ^aity
against whr^m the motion for summaxy jud.gment is made,
that ^as-ty.^^^^ entitled to have 6e evideuce or stipulation
^^wtiued most ^^^^^^ ^ the p&-Vs favor. * * *

The ^^preme Ca^^ of Ohio has o-fft-red a swcauct ^^^^ew of a^^^cable l^iv in its

d^cisi^^ in the case of Byrd ^^ &Wth9 I 10 Ohio ;Od 24, 2006m01-doa3 )455, 850 N.E,2d

47, at 26u217:

The procedure set f>rffi in Ohic) Civ.R. 56 i:s.mod^^ed after
tli^ ^ederal rule ttzat authorizes sumniary judgment in
aplarapTiate ^^.^es. Seo Hgo'^^ -^^ Sa^`^ ^um rks, Co., 100
Ohio St.:ld 8y 2003--Oh.i^-4929, 791 NU.Zd 648 at 116,
citing 1 979:^taff Notes to Clv.R_ 56. Sumrap^ryjnd^^^^
^^ be ^^ only when there remains no ^^^^ issue
of ma^mial fact aud3 ^^^^^ conshijing the evidence naost
strongly in favor of thf.: nonmoving paft reasonable minds
om only ^^einde Lhdt the movi-a.^ party is entitled to
judgracuk fa,.^ a ma^'ler of law. Civ.R.56(Q; Yinrz^^ ^^ ^earg
Unzted9 Inc. (1977), Ohio St,2d. 317, 327, 4 0.03d 466,
364 -N.E.2d 267. The burden of sI^owa^g no genuine issue
of mata-.a^ fact exists, falls Lilson the party who files fox
^uramary judgment. Da&her v. Burt (1996)p 1^ ^Dhi€^ St-3d
280, 294, 662 NXId 264e Once the movaut ^uppoa-ts ^^^^
or ^ar motion with appropriate eviduatia^ ^^teriaisr ' ,̂.^.e
^^ia-^^^ party "m^v t-ot rest upon mere all^gatious or
denials of the ga-rtyTs ^Ieadings, but the, parWs response,
by affida-vit or as othermse provided in tb^s mles must set
forth ^^cific'fact^ showing that ffieri-, is a^^enuine iss-ae foa
#dal's Civ.R. 56 (E).
As the United States S-qprcm^ Con-rt has observed, the
Federal Rules of Civil Proded^e = "designed `;o secure
the ^^st speedy and inexpensive determmat:^n of every
action.' Fedo Rule Civ, Proe.. ^ * * *_ Rulr 56 must be
co.^strued with dusn, regard not only fwr lhe iigjits of persons
^^^ertin^ claims and s^efeuLes ihat a-re adequ^^^ly b^..^ed in
fact to lxa^^ those ciabm mid defense.^ tried to a jury, but
also f'^^ ^^ ^^its o A persons opposing stic^ claims ane,
d^^^^^ to demoxastrat^ m thi-, irianner provided by the
Rule, prior to t-iai, that the claims and defu^^^ have no



f^^^^ basi^." Celott-x Cb;p, u Catret^ (1986), 477 U.S.
317,327. 106 S.Ct. 2548, 91 L.Edr 2d 265.

.^ef^re, Yu1n,^ on a motion for summary j-ud^en^ th e tias
court's obliga^or, is toxaad the w%-idence mosf. favorably for
ffie nomu,rin,^ party to see if t^e, is a xsgen^^^ issue of
materal faot" to be resolved. Only if th^els none, does
the wui# then dw.d.^ ^^hetffier the movant dasaves
judgm^t as a ^^^ of law, As iffiw United States Supreme
Court, has explained, `[^]nly dATit^^ ove^;: fa^^s tlmt might
affect the s3atomme of the vazt 'ander ^e govmx^ing .^av-x will
propedy preclude the ^ntry of sonnnary judgment.ai
Andersmi -P, Liberty Loh&% Irac. (1986) 477 U.S. 242, 248,
106 S,Ct. 2505, 91 I-EdId 201

'fhe C€^^ must ^eRi.1.^ ^amimm tlxe, matarial,^ ^--d herein in accordance mdtlx Civ. R.

56(C) to a^^e.=h;, whe`^er thcre ar^ ^erraine issues of n, ateii^ fact to be iesolvnd. ILI

ord.^r Ito d^^ermine what ^'^.^^ may be material the Co^ must consider the nata-re of the

^sputo between #h^ paitaes.

R. Ba^lcgrou.n^l

^^^tiffi are tho owuers of the =face ^dghts tD real ^ro^^ located in Harrison

Colm-t-^y Ohio and d.esGxibed in Exlubit A, a#;Eaa=d hereto. PIain^^s acquired. ^^em ^^^p

of th^ ^^operty b-y°^^^ ofthe deed recorded iu Volume I^^, Page 2239 of thw Official

Records of HaiTison ^^'un^;^,: (copy attached hereto as Exhibit B)-

^e oil axad gas ri&Ls und.^lymg this property were reserved by Sam a] A. Porter

and Bx^^^^e Long Porter in a deed. to Consolidated .^^^^^ Company, recorded iu I")ead

B€^^li: °^^lume, 121, Page 381 and Deed Book Volume 121, PW 322 of the Deed Records

o^Harz-a^^n County, 4-Dh:o. In the instnnae^^^^ ^onv^5fing property to the Coiisolidated Fuel

Company recorded at Volume a21s page 383 of dhu Deed Records c^^Haniaoan County9

Ohio Emma A. Croskey x^^^^^rved a one--dih-d interest in the oil and gas underlying said

premises. These deeds were recorded in 1947..



On Nov=ber 27, 2010, Plaintiffs published a notice of intent to claim

^bando.xment of the oil and gas z^^^^ ^derly'^^ their prol)e* wMe^ had ^^^^

previously resei-ved by '.^e PoTter.3. The notice was addres-sed to Samuel A. Foater and

^^^^e L-ong Poxter, their tmlcaowii successors ^d assigus. The notice was not

addressed to Famma A^ Croskey or h^^ ^^^^^^s and essigrxs.

OD. `r^^ember 29, 2010, John William Cro^^^y recorded a (^iitn^lainn Deed ^'€^^^

^e oil and .gas ri^^^ located on the plope^. '^ja.g. in^^^^t pux^^^^^ to convey the

interests of John William aoqkpy. On December 23, 2010 John Willim-n Croskey filed

a document ^^^ip^^^^ as an Affidm^A.P3:^^^^g Minerals at ^^lume. 186, Pagm 1949m

^ ^^^ o-f the Official Reca^rds of Harhs+^^ ^ormty, Ohio (hereinafter "Croskey Affidavit").

in `i.e Cmskey Affidavit, Mr. Croskey ^^^^d ffiat be, along ^vith numerous otheT

pers-o:^ ^dend^^^^ ^^erein, were the ciiucnt owners el th.e, oil and ^^s inftzesf^ ^^^^^^ by

the Porters. (A copy of said affidavit is a^^^^ as Bi;#db3t C,)

Pla^tiffY filed an action in this ^^ sm-1=g a dec1a,^^^^^ j-Lidgment that ^^^^

are tb.e; ^^ ^wum of the oil and gas und^^^^ their ^^^^^^^ by operation of ^^

^ormans Mineral Act ^^aintiffsh^^e alzo sou^^^ ^am, agcz from Defendant John William

Cxoslzey for sx^^^^ of title. Nwmerous pai-t^^s have moved for summary;u^^^^^.

M. The D oriaaaant .Mi^eralA€:t .

Olia"s DormaD.t Mineral A^^ set ^^rdi in R,C, 5307..56, (copy attached as ^xinbit

D) ekab^^^^as a process by ^1dch niir-er^ interests may be de^°:>;;^ ^^^^^^r-ed aazd

^ee^^ed to have, vested in the owner of the s-or-l^^e rights, csves-lyin; said ^ao inter^sts.

Essentially, the statute operates to *oe^^^ ^^^ to mineral interests which bav^ been

"abandoned" by current h^^dem and vest title to the raanu:ra^ ^^^re^^^ in the surface



^i^n or^ lu deciding f.^^ case, aie Court ^^^ ^^ep in mind '^-a^ p-Linci^^e that ^orfw^^^^

aTt; noE favra^^^d in law or equity.yR State -v. Lalliock, 70 Ohio St. 2d 23, 25, 434 RE2d 723

(1982). "Whenever possiblex such statutes must be constmea^ so as to wv^id a ^ors'eit^re, of

property. No forfeiture may be ordered unless the expTessia^^ of the ]aw is clear and tbe

z.^tent of the lLglislatur^ ^ai-iifek.'i Id. at 26.

'I'he Dormant Mineral Act does not apply ^^ certain ^^^ ^teresi;^ enuz.^erated

in the statute (R.C.5301.56(,B):

(1) the :^^al interest is in. the ^oaj,
(2) the :maa^^^^^ interest is held by a governmental enta#y;
(3) certain ^ctiidty has taken place with reopec^ to said mincTal inie;-est v4th in

twenty (20) ,^ear^^
(a) the minerO interest has been the subject of a titli-, that has been, fi1^^

or ^^^^^ded; or
(b) there has been production ox withdrawal of ^e-rals by th^ holder;

or
(e) the niiaexA :ixa.t^^^st has been used by the ^^lder in underground gas

storage Operatuons, or
(d) a driffing or minixa^ permit has been issued to the bolders or
(e) a hrs^der bas filed a ^lahn to preserve the mineral interest ^

^^^^^^^^ vidth R,C_ 5301_56(C)y or
(f) a sVaru^e't^ li^^ed ¢ax parcel lia^ been creatod for the seNmred niineral

inteti"es,

If the s-ab^^^^ ^Deral interests do not ^1L witbin one of ffie a-frsresa.ad cat^^ariesy

the owner of ^^e, surface: of:the land where s^.d ^^-J interests aTe located z^aay start a

^^^^ step process to cox^^m the aba..^.€^oiimwr-t of st^ch mineral iutemst and secure €h^

^est.;.n,^ of such miueral ^^^mests to said surface owner. F^,--s^ the surface ownet must

stxve notice by cez-ts.fled maE "to each ^^^der or eacli holdur'^ successors or ^^igns'R of

ffie surface oNmes intent to declare the ^^eral interests abando.^ed. Second, not less

^^ -ffiirty nor more tha,.^ sLx+,y days after notice is accomplished the ^^^^^ ^wm^^s niu^^

^^e an ^^dmPit of abandoinnent as ^^^^ciibe€^ by the stat-a^^^

If the holder or the holder's s^cc^^sox^ do not ^^^^nd to th^-, notice and talce -ffic

acbon prescribed by R.C. 5301^56(11)(1) to ^^^seive their mineral interest, the scrface

cwae:c may move to the third ^tep, This final step requires the sufface owner to cause the



[

County Recorder to ^^^^^lize on the remx-^ ^n Wb^^^ the ^^vmd ^^^^ interest is

based ^^e prescribed legend that the minemf i int ^^^q have ^^^n abandoned. Then and

omly ^,^en, after all tbi-+^^ steps bave been completed as required ;cy R. C. 5301._56, do the

mineral intere-sts vest in ih^ o-wner €^^^^ Sul-fa^^

rv P^aintiffs Mution' Ft^^- S^^^^LT Ju€^ ^^^^t

le order for P^^^^ to ^^evail upon their rfaoiion for summary judgment there,

^^^^ be no ^^^^ ^ssuu of matmial fact and the ^^teiials subraitted ^^suant to Civ.Rs

5^^^^ must establish tLkat ^laintiffi have met each and ^^^^^ ^^^cedure, ig the tbi•ce si^^

process specified by RC 5301,5&

^e fast "set of hiardlesz3 for Plaintiffs to clear ^^ the emalusions eAmb^^shed by

R.C, ^^^^ ^^^^ which pr^empt the ^^^^^^^on of the Dorman^ Mineral Act i'a certain

matter of lmv, Plaŵtiffi' matiot for sc-nmary judgment must fail if

th-z^ `^ninera^ ^^^^^^ has ^een the sub,^^^t of a title tx^sa^tion that has been ^ed or

r^orded" within ^e-aty ^re^ preceding ^^ ^mmen,c^^e^.t a^^: effibr$q b^r ^rs

ubli:^e the Doimant h1inet-al Act. (See R.C. 530:€.56(B)(3)(a)•)

There iS no d^^^^eemeut ^etwem the parties that Plaintiffs chdm tit-, bea-ein

through the ^tmment ^^r&i on August 5, 2009 at Volume 180 Page 2`239 of the

Official R^corl3 ^^^^.^son £;o^iLu€y, 0Eo. In describing the pr^^^^ con-v^^^d therein,

the instnimen^ ^ro^ides.:

S-ubjtct however to a7d easements, r¢^tridions and reservations of record:

Sub^^^^ to the fbJUo,%ria.g:

^xcepting aud reserving imtc^ Samuel A. P^rtex and
Blanche Long Porter all of the oil and gas i.a.'^^^mty deed
to Consolidated Fuel Company fd^^ for record May 27,
1,947 in Volume l'it:C page 381, Deed Records for the
148.105 acre. (Note: no fimth^r fxamfors)

Excepting a. on^third interest in the oil ^^d &-a to Samuel
A, Porter and Blanche Long P€^^^^ ^^ Wairanty Deed filed
for record May 27, 1947 iia Volume 121, page -383, Deed
Records.



^o lnm-^^^ disagree as to ^hfthar the ^^l-usioz^ of this ^angua^^ in. fhe deed is sa ffl eient

to t^ner the exclusion set. ^'c^r^ in KC. 53 01 .56 (B)(3)(a)i

°Yte pIain language of s..^^ statute establishes ti-iat something less than the

^^^^^^^^^ of ^^^ rndneral ina^^st must be Sufficient to fxiggcr the exclusion. 'ac

identification of "exceptionsSR to the ^^^peEty conveyed is an essential part of any deed

1^^cause th^ ^^ceptio^s are as ciitical a-, the m^zes and bonn^^^ ^^sc^i^^on i-a ^efir-in.g the

specific bundle of ri&s4 i.e. property, cox^^er-d by tbie ^-^trume^^.t. Fur^euuore, tho

warrant^ ^^cnant3 A rcmid.ed by the deM ne sx ecifical?y limit^d by the exceptions set.

The Court ^oncla^desY as a matter of law, that the minea-ad znt^^st ident;.fies^ by t!a^

reservation ¢^^^il and gas to Sa-mue1 A. ^^^er and Blanche J-ox^g Porter in the instrument

recni-ded at Volume ^ ^ 1'. page 381 of the Deed Rneoxds of ,^^^^^ County w^s the

sv.^^ec! of the title transaction rewr€^ed an Augast 5, 200.9 at Vo^ilm.e: 180, Page 2239 of

the Official Records of Har^^^^ Cotinty, Ohio.

The d^^^ by which PlainE^"s c-la.am tite to the, smface rights contains an ^^^^ ln

the secoDd ^^ceptiou quoted above. The, resmat^on of a one-third interest iu the oil and

gas as noted in the ^^^um^^t recorded at Volume 121x page ^^^ ^^^^ Deed R-ecords of

^^on Ceimty was retained by :^ma A. C^skey, rather ^ Samue1 A. Porter a-a€^

Blanche Long Poitex. `^e moz is without cr^nsequ^-̂ .ceg however. -1-h^ Co-alt c€s^^^^ades^

as a mati^,^ of lmv, that the maneral intorest identt^^^ by the reservation of oil ^^ gas to

Emma.A. Croskey iu ffic i^^^ent recorded at Volume 121, pag; 3 383 of the Deed

Records o.^ Hardson County was the subject of the title transaction recorded rsu A^ignst 5,

2009 at Volume 180, Page 2239 of the Official Reco:a^ ^^^Harais€^^ County, Ohio.

Va -M€^^^u fs^^ ^^^a y Judgmeut ^`"^€:^ ^^
^ef^nda-ut^ ^orna C, Bo3 ^er Usa.^riet J. Eva^^

and Sandra I Bower

Ne-stR it is vpTapria#e to ^Jdreas the ^^^ion. for ^^^^^ judgment Med fin

b^^alf of ^^^^dants Loma C. Bower, Hamiet L .^^^ and Sandm J, Dodson. The flsst.

argument addressed by said mo€ion has already 'b^en addressed.



huplicft in the argument pr^^^^^^ by ^riia C. Bower, Harriet J. Evans and

San;^.^. Dodson is the asserti^n that. these three iadivzziua?^ ^^ holders as ri^^ed by R^^^

^ 301-56 (A)(^ ) w^d.1aprovides:

£^.Hoidee$ ^eam therecord hoxder of o mineral ira^cr^^t, aud
au^ pemon .who desires the person's righ^s ftom., or has a
mmmon source ^ith, the record holder md whose ^laim.
dom not indira.te, e^a^sly or by clear ^.p^icatzoi, that it
is adverse to the i^t^ast €^^'^.^: r^;^ara^ hoader.

This is ^. material i.sme, but the Comt fmc^s that there is no qu^^^on concerzdng this issue,

based on several faottsrse

Plainti^ ;̀fi''s complaint and amended conapl^^^ ^deaMtify Lomp- C. Bowus ^^^t I.

Evanv and gand,ci J. Dodson as individuals who may claim arL interest in tlie mineral

interests which are the ^^ject oz ^^^s litigation. '^^^affidavi^ of Jr^lm William Croskey

titled AfLsdavit ^^^^rv-ing Minerals identifies Loma Bower, Haniet 3'. Evam and "Jiit

Do^^u Chaney9 as individuals who ^l&im owne-^^ of the ^^^^^^ oil md gas ixaterests

as smucessors to Sam-ue^ A. Porter and Blanche P^rim (E^.ibit to Piai:ti "S' Reply to

Motion For Summary Judgment F^^ By Defendants J^hn IVilham Croskey, et al.

^^^^^ hereto as ^^^it C.) The reco3d is devoid of any materials which place this

assertion in issue. Wherefore, the Coint determizies that Lorna C. Bowar, Ha mi.et J.

Evans and Sandra J. Dodson axe "holdem°y for purposes of ilic application of R.^^

^301-56,

Az, Loma C. Bo^^^^ Harhet J. Evans and Sandra 1. Dodspn are ^^lden of the

subject oil and gas ^:.t^^^^ they are entitled to notice in accordance wit..Tx R_.C. 530L56

(A) (1) . lu the absence of any contradictory materials, the affidavits of Lou- a C. Bower,

Harriet 1. ^^^s aud Sandra 1_ Dodson conclusively PstabIis:^ that they did not receive

notice by cer^^ed mO of Pl^^^^ intent to declare the subject mineral hat-Cr^

abandoned.

As Plaintiffs are clea^^ trying to --stablisb a foxfexturt-, of vai^ab1^ resources, it is

absolate1-v essential s:bat P1a;utiff^ co^^^^ with the noti." re^^ement^ of R.C. 5301_56.

As a matter of law, it is not. ^^^^^^^t foi- Piaint%ffi- to say that th.^^ did not know who

might mill x^ an interest in. the pr^^^ they seelc to acquire without com pea^sation

when such persons actually exist and are, living in. the community wlacre <<a:isi property is



located. The fact -di^t the nummo^^ persons who claim ^^^ by or through ;hi-, record

boldm, i.e. Samuel A. Porter, ^^^^^e Long Porter, and E-mma A. Croskey were sm-v^d

with the summons and coma 1ai.n9: herein b,,,, w^^^ed mail, establishes th^^^ ^^^^e of a

^otice by ce.^od mail as provided by R-C. 5301,56^^ was po^^i' ble.

^^ Motion for Summary, Jua^ ^^^ of ^^^en^^nts
^^,̂ ^ren A. ChnneyQ ^^^ Hays^^^^, L^a da C D2y^

Amd Tei-^^ ^or-ker

'ng^ affidavits of K^en A. Chau^^^ Patty H^^^man, Linda. C. Boyd and Te:iii

Hock^ El^d herein mtabliah, for ^^ anal^sis, that thoy are "holders§' of the oil and gas

interests which are the ^ab^^^^ of th;.s mattor. Tb& affidavits firther establi^ ^^^ ^e-y

did not receive n.o^^-- of :^^^tiff^" int^..^.^ to deala.r^ naid oil and gas interests ^^^^^^^d

&s reqdA^ ^y.RX, 5' M..56

VIL Motio:^ fox• SummanJIdMe-p
M^d o:^ be^^^ ^efeAdanks >^obz Wit^iam.
Cros^^^y M E. Stwa oy and Raf ^urrn
Emm^ J9,ue,,,,Cr2EL,,eL,-, MgK ar^^ ^ ^n
Tgrnnrv ^^^ ^^^^^ ^^^^gans IVIs^^^^^
^e,ard4 ^,^,a^ jolmsona El dRIU- - -------^ -------------
^^^ko DaAd B. Porter Joama C. Wesle_
Cindy ^^^^^ ^^au^ ^^^p__EortexQ
StunA Bara Pareer Brian K. Poz^
^^&He" lame Por€er-^ndKxm Dr Pq^p

^^ ^^ati^^ for summary judgment ^ed by A^^m ey R^^^rt M ^ec^imn on

bv,hr1f of the aforesaid defendants incorporated fhe, arguments raised in ^^^d defeae^ants'

memorandum in o^^^^itiori to Plainf-i^'s' motion for su€^^a-y j-tid.^ent, Th^^^,-

meraormada raised two issues which must be addressed by ^^ ^otirt.

Ilese Defendants ^^^^ that the affidavit fi1^^ by .^^lm I'Vilham Croskey on

December 23, 2010 am€^ recorded at Vol^^ 186, page 1949 ^^ ^^ Official ^ewrds of

Ha^^^n C-onraty is su^ci^n,t;^^ ^^^^^e the interests of aD holders of the subject oil and

gas and thar a^^^^ors in intercst. .^lainti^ submit ^hat R. C. 530L:56 preve:^ts any

holder €^^ ^^] interests ftm paesffvm^ ^cir mineral iiitcres#^ ^^^^ the owner of



mrfa.ce rights has filed a Eofte of intent to declare ^ch'mzne:ral interests abandoned as

^^Dvided by the stat-atea

Tz%s ^^^es that Plaintiffs have ,^vm notice to the record holders of

t,.c oil and gas uuder^^in^^ Lbeix property and ^^ persons who deii.^e th'n rightts from said

record haldes as required by R. C. 5301 o56 (E)(1)- It doas not appear that ^^o-condztion

has been met. Nevertheless, for the purposo of exp1or:^g and responding to the

ar.^^^^ submitted ^^re.m, the Court chooses to address tiai^ iscp:e.

^^ainti^^^ ^eadip-g of R_ C_ 5301.56 is ^on^a-y to the ^^urt^^ ^tmpretataa^n as

previ^^^ set foxth .hereim The Court finds that the olear language of the statute provides

holders of severed minc;zal iutezests with the Vex;.iBc right aud m^^^^nism to pres^--v^

such zDtaes^s after tbc holders have received nt^^^e in ar-cordance witli the law.

^laintiffis a.^^^^eta^.on ^^^^ statute esU^^aUy elim.inates the intent of the lega.^^at^e as

expressed in R. C. 5301.56 (H) (1). Clearly 5301.56 (C) ¢^^m an independent

mechanism by which the holder of a mineral interest may ^^^^ ^r-tion, pro-actively, to

^^^^^ ^^ihcx H-dae^a] claim every twenty years oes^ one day).

°^^ Comt'^ ^^^inatioxs of the stamte, and the affidavit filed by John WiDiam

Croskey at Volume 186, page, 1-949 of the ^^^^al Records of Harrisa^ ^o,.mty, Ohio

lmds inevitably to the conclusion fhat DefoLid.^ts must pr^vai^ op- U-iis issue. The

detailed affid^vit ^^^vid^^ a wealth of ^nformation conce^.^^^g, the it^^nfification. of

persons ^^^^^e interests denve from.- the record holders, The affidavit ^.^^^s the

requi^cmm:t^ specified i-a R. C.. 5301.56 (C)(1) and was filed within tlurt days ^af the

published by ^^ainti.ffs, as required by R.C. 5301_56 P^uapA to R. C.

5301056 (C)(2), "a cl^..^ that comp-lies with diAsions (C)(1) of thi^ ^^ctiou. . a ^^^^enr^^

^o rig^lits of a3 holders of a minea-al interest in the same lmds.

The o^^^ ^^s-ae raised by the aforesaid motion for surasmary iudg-me.^^ ^on€^^s

the nr^^ce- published by PlaiLiti^'s hez°effi- Defendants' memot•andum asseTts that because

the notice is not dai-ected to Emma A. Croskey or hcm ^^oes..^ors in interest it is def^cti^.Pe.

Emma A. Crs^^^^^^ is the ^ecord holder ^f'a one-third :interest in the oil and gas reserved

with resped to '^^^ second<traci of ^eal. estate ma-veyed by the instrument rew:^ded at

Vol'ame 121 pkge 383--389 of the Deed RecoTda of Ha,.-^-so^ ^o-uniy, 07hio. Altho-agh the



fact of the reservation was noted, the rerord -holder of such r€^^^^^tion was incoir^ctly

identified. There is no qu^^tio^ ^^^ that tho^^ ^^^i-v:€^^^^ who claim an interest in the

ol and gas by or through Emma A_ Croskey ^vexe not iden-ftfied or notified of Plaintiffs'

fi^tent to a^^^^^e -a^^ minoral interes^ ^baadoned.

VM, ^^^avits of CharXotte S. B ^!^kqp-----------
Snmuel Ba^l^, W^^ m R. Kalbnugh

WiWam L. lWbaugh, Hn)TY K Kalbau n^:r & :^avi^
Richnrd G. ^a-vjs^ and T^oma^ ^avis

'n-ic affidaiits s^^Jennifer'^.^eFmayA Charlotte S: B^shap5 Sanaue1 Boak, W^°^.am H.

B€^^q Ml^ha^l Kall-^^ugh, W-Uliam L Ka1ba^^ Hany K. H^q Re^.^ Davis,

^R,khard G. Davis, aud TI^^ Davis filex3 herein ^^^bhsh, for this analysis, that they are

`16I €^^x" €^^^^ oil ^a^ g^; ^:t^.-e^ wMc^. are the subject o^'^s ^^.^e^-, '^^° a"^€^^.^^^^

^^^^^ establish that they did not receive ns^^^^^ of Plaa,ntiffs' ^.tesit to de^^are, said oU azaia'

gas intore;#^ ^^^oned as required by R.C. 5301.56 (A)(1).

LXe ^onclusi€a^

IN Ca^CLUsIONy the Court fmds that there ^^ no genuine is^os of material

faa_ 'S".n^ ^^^^diLigs and the motions ^ed herein raise numerous iss^^^ af law -wlfich the

Court has addressed by applying the plain Iangmge of R.C. 5301,56. The Ca^ has

cop-sid^^^ ^^^^ ^^eadings, ^nswenq to and affidavits, file? b.e-eba and

conc^^^^ 6atreasona^^^ ^^^ em come to but o3ie conclusion.

The evidence submitted ^^i-e-in is not subject to mG^^ ^ one interp:ceta.t€o:r^ For

the reasons set forth herdn, Plaintaf-fs are unable as a matta of law to establish a claim

for the abandonment of the oil ;^-ir^ ^w ubderlyzng the premises desn.rib^_-J inFxhi'^it A.

a. Said miueral interests were fli^ subject of a tide b-aasact€mn which was

reco,r^ed within #-veaty yms o3 .^lahatiffs notice of intent to declare said

minerals abandoned.

br The persons who claim title to said ^^l md gas by or through thc record

holdenx Samuel A. Porter, Blannhe U:^^ Porter and. Emma A. Cr^^^^y were

-uot notified as required ^yth^ ^tatuto.



................. ...._..__.._.__._....__._._.___._..___._____.
c. lobn William a^^^^y Eled an affidavit which meets the x^^qui.ren-mats of the

staltu#p, to ^^^^^ the interwM of aU ^^^^m who claim. an interest ba the oil

aud. gas -und^^lying the subject premises as sua^^^sora iu ixttt-xeat or assx^ of

^amuex A, Porter, .^lanahe La^g Porter and F=a A. Croskey.

As Plainti^`^ are unable to esta^^^sb as a matt€^ of law that they have, complied Wftl R- C.

5301.56 and Plaintiffs are, unable tri establash. that. Defe,adauts have fafled to c+fnply with

R. C. 5301.56 to preserve their ^eral iu#^rmfs, Defendants ^^ eati¢-led to sur^ary

jndgmeua ^ding that said interests uc not subject to a.bMd^^ent a-ad the complaint is

dimiissed herein at ^laind^s c^st& .

A cat'Ltcd copy of this judgmcnt ^ntxy with Exhibit A attp-chad shaR befile+d by

the Clerk of Co^.^., ir, t^^ Official Rewrds of Harrison Caunry„ Ohio with marginal

nDtati^n-s tc) the deed rer^rded at Volume 180, page 2239 of the Official .^ecox^s of

Harrison County, Ohio and to taae affidavit rer-orded at Volume 186s page 1949 of t^^

Official Records of Hariisoa^ County, Ohio and to the ^ffida-vit of Abandonmeut recorded

at Volume 186 page 2062 and ^^-r^^orded at Volume 187, page 106 of the Official

^`^e,^ards c^^Hamison ^ount^, Ohao.

All court costs ia^^ludz^^ ^eco.rr^^g fees are &^.se^scd agaiust Plaintiffs.

SO OR^ERF-Do

I+^^ha^l K. Nunner, Judge

Nm'dr-es FLNAL A-P:^EAL^^^ ORDER

This is a ^al appealable or&--. For ^^6h party who is not in default, senr'-; notice

to ^^e attom^y for each party and to eawh. ^^^ who represents ^^^^lf or herself by

regular mail send^e with ceatifica.ee of mailing making notation of same 'upr^^^ case

docket.

^ A

^ W ^
hfichael K Nunner7 3udgo



^ ^..

staa^^^ cop=.
Attornuy Pa-a] B. Herrey wd: PMlip B. ^odd

Jxl3.nt- 3z. Bo^ogna

Attorney ^^pat N- Beetham and. Jabn WE= Cmslsfy^
Mary E. Smrev
ROY Saxar:^
^^^ Janp Crc^skey
Mas,^^et Amn I'wnex
Mmy Luuise mosgan
Mar}hn. Beard
I-ev jobwon
Edwia Jok-ooxa
7^ ^itksZ
David & Pot-ker
jsa^c C. Wwley
cYnd'v ive3dE3.er
Rdara Porter
^^^ ^ortu
Kim Berxy
Evait Dean Porter
Sie-WnrE Bury Fo3'te+-

A.ftnxz^t-y M^^tiette .^^^ atd. Loma C. Bovaer
Smdxa J. ^odsan +^^^^^ aka (M€ Dodson Claney)
Ra x°aet J. Evane,

KPxerx A. ^"nane}r
Linda C. Puv^d
Ilatly Hall"IMn
Tts--y Ha^k-Or

•__________________•______`__^..------- ^-- ---- .^... """""""""_""_.^-rr."" E""_".._
e ....v' ^ ____________________"^_.. """"""_"__"_"__"_"""""_«____„_,,,,_______________-______

^ l / ^ 3 ..r.^ i^•^: _.,"__"".
^^ . " /.....^l..r//.. r/.../...r. . /f.. ... ..+ y . .rI.UJ.y.il

wiluam H. ^oal-,
Wiffiaxe3. Kalbaugh
fl^.,Ya-q Roy Davis
9lcmaL Davis
Rich-u€^ Davis
'AfE3"£y jco TI£f3.^f2iTkgh

Michael Kalbaug^
^eauifer Bvmay

CoxsaAia^^ed Coak Company

Brim ^^^^

^au Res^ox=, LLC
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S^'T^°^^.,,xMP^ ^^^^ :^^.^€^^.^.

a.^^ ^•^a^^za^ ^ ^s^^?3

&gru fmx RC
a ^^r ^•.err^ ^z^g ^^e
^e^•s^rn t^e ^^^srL a
a ^ass^ p,--.;= ^ftos

01 .49 pxa+rt3ua tbzi

:d c1,;i^ mi ntaz
'e esUmguis^3erL and

:ad to hL- fi6ar-----
e

%'e

s^ ^42ni:al 5.08

AG

^a.^c^,k a.^ ^st^ +x^°,:.,̂•
^re a re^ s^ccr n^ ^z^ .

Rvv. ^CCdo Ara:z%.
^^xt ^atrs^^ ^^^

ZD=Pticrle dad saa^
hrLt c^Ca^-_a :sxc^&

t^f- MtuxG Of thP_
-'

^ rs£^^^' f^^d ¢zr

,as pr^rscn.dy £o=d
ecs lzwem s^+rad
zs zstt ;3efwe,e€„ ,ffie
asm^ ^£ ffie xn:cnrd

. • , , a

;` p^^^ t^ O'Nn Re,: COe Aan. § and ft s^a.i^z•mim^ m x^er^ ^^ is mi^.g ar
.^^w ^za^ s.n^zc^, ^•it ene^^ no ^naieaii6n &0 fl^ey xs.ahts ^^nt- to or connec€im

^^ &=tasies swnm to ^n tmth ff t}ia.fact3 -themiLn at 2L;. •uith ^m •w^x C04•-4 &sc^zbe^ of
S€^^r^„^€k ^ ^.Ex^:., 2Q^ Osii^s A^^S sec tio^a ^^€1.53 of the Rovssed Ca^dc. n r^s^r^:^^ ; if a

^7w, 20o Ohio iivx, m^er^ r^^zest i2^a^des br^g^° ^:ns^. axa^ a^^z' xr^.^^•^::
^t ^^ xfnt a^s], the ^^u.^^X^^ ^^x^.:^ ;^:w at^€: An

^^
a"• ^saa^ Ob &-^x:E^;d ais^.d+^n^^. &A"^^ a^£ ^ 3€r'^^° ^

^ 530L52 nf th,6 ; WfO15 Qf 6e Ia..^& 1-6jeL"tg the, intore^;'_
, . , • (2,) ne' miu^^; ,:is '^eja by •^^ ^x^z^:^ .

at:s, ^ sb€i^;x ^cx ^}^ ^^^^ ^, Ia^d^T

c^^^^ ax^^en^%. of °<.^au^
^^s^r;^cd ^ dav^o^1 (C 6f'Se ^iz^xe i ^.t:€. ^ ^ r,r ihp-

y^ im^xaachVt ^^x ^^^^ethn^
,^j • 5^0^.r53 Cer€•^^ .s"a.gk.^-ns^t ^5^.$^6c^. ^^: ^.^ m ar^xi^. x^tstsr^'^ sw o^ ^sx ^^^^^a^s^ ^c^^

° ° - . • . & =o31. M of ffiii 'MG QY' YE3oTe of" th°. •

^va^r^ ^^^a^a^ ^rss^ ^E^^^ ^'^^+,^x^ ^ ^^sar^•^:^; •
^(^^ ^s;s+^e ^^ev^ €^ ^,^}r (a) r^^ ar23i^x^ xn^^est h^ ^n the saxbjar1.af a

been filerS, or recoxdeel iu ffie
af6c^t o^"^.e a^sx^.:^jr x^r^ex'zaf ^•^e caz^.:€.^ ^s :c^^^ ^
^^^s ^^ ^a^^^ . . ,• .

^ 53 01o 55- is'i;ax-ial, ^ca^^ex^^e?x3. ` (b) Then has cemn a^ ^ J 0xo'arcUm os al
af miaen.l; b;9 tiie halaur firs^ the ^Zoes, fr=3, lands
covered by &'te^^ to -,Ai6 ttxp- xninenj. sxaiexest :S

fxom ^ ^^ R ^uf wbnc.h is lkmted
bmaaffi 6e ja^, a-, in th^ ^^ ^^ wl or •gas, from.

^uer^ ^n's ^.bkiso Rr^e^E^ pookd, uua^a^. .Or in-l"Ided a-a unit aPeratlolis7
^cx ^iux^ UndeE• sactimis 150,126 to- 1509M of ^^ RG-Asad'

Ccdea iat ^^i the .^^:rd ^.t^e^ ^. p^c:€-^p^^s
§ 5301e56 px^^ad thsi t ^x^ ^^x^G^at oT o^d^r ^eatxcg r^r.

p.^v,,sdb:q 16r -^^ poolim.g rur' unid-zatiou of oil or
^st =a^ -c^es^•sng ^ a^^se^- ar^' sa^'a^:e of :^+^ ^.^^.

(A)' A-s Ased :€4 ^is ,^^ct-=- ^res+xE^^t mwf^er of the.-'a:x^^y ia ;zr.Esich the :Dm&- ffi.-t

(1), `H61des°' Means tcie xawFy-1 .^,_J&r of a wineral S,e poohig or uaitLzatirm ,a:a

;k^d. aizy pezzox Zo de-,dve,- the pex•so8's aights {c}. 11P rciiD^x' x^spa^ ^ss^.
^6^., - L-s a cca^.an so^ v^Y^x; ^ne ^•e^cu,^ii hrs^.^'er goi^xs.d ^ ^Dsa^,5 aperst€ow b}t the holdex_ . •
zmdxahose claim -dnes not zxadxmt^^eiprwi^r Or by dev.3- :(d) A ^;affing •eez' mis^ug. paxmit has bee;n s"ssiiezI in

k ,^^e^e•to the ^t^xest Of ^.e ^a^ ^xn3c^ez, ^rxu+^",.des^'^t s^a '^ avzt"^^^t ;^&s,the
xime af, ^ie pezmit pen:ai,t au^Aer 2:be

-rsr n=_Ag pwxdC ^ams El typ^ r^ perd.i, u-1'.;a l^^^ dosrsipt-IaM - Of t^13^

Mued under .C;-1aptdx•,1a09., 1613,y Permat-1n bee:n f^ad,or remr^ed, in
Ps^VL-ad {:;6ae W t)e haldc.r t") d&. ^ ^ w ps x^^^-a,,. with s,6e:bon nEYI,.^^ ^^^017'ro'LJ] of -the
^ ^a^ other ^ea^^s. - , . Re^s^. C^rod., z^• ^.e office of ffi^ ^a^^ xec.x^.^ ^'^.

intwest' means a fp a ^x^^=^^ ^ ^,x ^^•. ^.e Ca^u,.^^ in w^.^a ^ed^sas sxe laae^7 e^:
regarffless a£ ^oiv ^.^e: ixn.^zaxee, is c;xeated (e) A claim fia P'Tesearve tLp minerg 5.ntexest ^^ ^^ea

.^x6.:^-i:s^`•^.e fa^ rsf the ^xt^^s^ ^^^^ xn^} be Ab:on.xts ' Ma^. :^ a=r^r e^^qa^ (^';^.^ai this s^:^..^n.

orfracr6onal or dh-idecl or mdiaddod.: x.bs c^..̂ s^ of a •Separa.te^ M^^,cxsl i-,^terest3 a
"M:€nex^" meo-us gas, d„ wal, ma1bea•=&ffiaqe sepmtdy. as^ed ^^ ai; d nt^bes hiLs },^een •^.^eatnd

^ss, otfier ga.seo.s; h qm.4, =a^XI sfz^d h^^a^arka^, i^x the nl^hual ti;,exn_^ in the .CaI^atyai.ffilnx'^ tia3c Bst
a ^ ^^.^ y. ^•c°as^`er's' ^dxa^ilimt- ^r ^ ^Y• ^ ^b^sE.xadr gcavc-L Wla};' -shs^e; g;vP,5,,a3x.as hajite , ^: .̂.s^cssxze, an :

-.^er M^.^,^i0--oaa• oa_ couuty ^n. wvt3i.ah t.,̂e 1a& ar^ lowted.
rpre, OX' ano.tner a^exsal .ox daim to presvrve a nfmer^^ ^^erest from

vf cca=sear;al vsluc tb.at. as .e^ac^+rat^^ in.• ^ ^6lid s*^^ • b^ v^ ^^^mp^d r&nSon;i undar d€+•iss.nx^ (B; oY tids

fr6mnatsp1 de,pasi^.̂ s axa ag.ha the eaat7s.. ' secdOB :r^AY,be.med fr^a s^:o^-d by a6 ^.s^ldvz..^ubj^,+at L^
^r5l a^r^x^^x ^^;€^^ s^^^ of ^xv. e^.i.^.^as^x^. {Ci^3;'rsf ^.:s sec ^'a^ s:^e ^-^.^i^ sh^i 1ae •^,..

^d^^^s ^,^ ^^z^s s^.meMaoxs.asi.d ^sa^ees_ ^^. re^:ayded ?^ ^.c:c^^^se vr3b dm.,riox^ `(H^ of d.is
(B) Any minevd ix^tarest held by.Rn}rRexsEm , n^.;.e^•. sp^j:^:x€ 's^r^z^a^s•^^ 7.^^ to 3^.`^o20^. 3^1"7M_^I and. -

tlxa.rtkx6 r,^,neroi"th^surfaw of!^he $m& s•rabja^, tu tbe 53,31-11),of the.Re;^ed Caapy-znd sha.^ C=Si^ ^^^

^^^rest, sh^ be-, &eiiied ;dbandcaw3d =^ ^ve--sted za ffi^. nr^^^ that aoes 3JI 6£ •^^^ fbufl,^Ang_ , ,
cnnm tn- erf' the'^az^^ &P- ;amis ^,jbjecttta txtrr`ueere,-, the, xmttv^'Of •tkit' mineza1 ?n#exf:st cLainied

^^e yaq^remen^ C.s^.^^,sps.e^. ss±. c;^.^d.zi^ssn ;^i;^ .a^ s ^^^^.^in^ upon w^.^ the da rxa is
rq-s.; €.^€•ed•and none sa^^e, acsRoz6#xg kophes!o

• . . , ; . • ^ .
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(b) OtLiex%':^e'dQxaxp3ies wzthseotioxs 5303.,52' of zLn Qffiexwis; sati^pz tLe x^ ^^^^ntsv Mstabtishan in
code; &j.drn ;A) (3) of dae Rwvisea Co^i^.

E: ^ Stat^s Ran^-t ^'. ^ital^e;+^ dc^es n^at in ^^r^ to ^aa ^^^ r^ des'^.Ys"ptibn nf the 'Mmex^' interest tt^ be

ddcss bmt instea^ita pxas...siru, xiolt-5 in tk+.e aba^^--0. The,, d6sc^pticn sh ' 0 in:]116 V'61=u

^a^x^^ Es^tex^^ ` au ^. page a^u:pb^,r a^:• ffie s^ard^d

A dAan that divisi^ (QU) €sf this-
^..,Utien or, if a.^plicable, dividons (c)(1) and.M of ffiis (44) A stetenze^s.t -l'tas^g that nOtLba.9 s".a
seQtjoxx pxessaves .thet i"eiits of 211l hoMrxsQf• a Minesal ^:.Yion IB)(3)• pf this wcdor.a has oc< =a:d

intea-est •in the ^^a lands. tircnly yaarsilarnrdigely ps^eding the "te' on
^^^^z^(3). ^a^ L^sju^es €^^°.^ ^teseE.£^x x^e ^ o's^a^^ ^ ^zr^^.ce is s^,^6d ,ax P^.b^hed ^a^^r a^wzd^s^a z^)

^as t orae, Opexmtions may pxes^^ the bo:.der's ixstax-, s^^^onk
est„ isnd. 6030 of sky jedsQr of the iateres~^, ^y ^a Azgl^ (5) ^& statement all' the :,n;xnb of the mmcx• of the
s14x, that $36x6.s ffi^ bouxa=_s o£ffie sta^x_2ge

cf ^te ^a^ds - to -ffi^ ^ne.-ral intezesd toL
or -POD] its ^`o;iatQrs, aeiYhout desMjbs^^ eaa f .13 ; in ffie office af 6e county reaosie-'x: m affib^^ of
^^paxa"n i.xf.te..Yest a^aLpeI aLe CIAs'_z¢^ is pszisa-faaec. ^^41oznaent at les'st ddity ^-^t nQt 3a¢.u &M- s'`

ellllidence o#." th^^ ure, of p3ch s^pnra^e iatGaa^± it under- days aftox -iu - date on wbi.c.h uQffDll, i^ senT'd or
woEZnc^ gas sqc+ra^e opeza;jo=1_ m app?^imb1e,°

^^"3;^{1,^ A xa^eza€. il.teresi. may be px^s^xe^. s".^.d^- (G;^ .r^xi ^^t of ^DzmdQnmm^ Shan mra:am ar-I of
siteay ^^ being dc^e-med abaod^^^d under chwWQn tlae :^'allQS^.A:`

of ^^ ^e-,-tAox^ ^y the oc c=rmce of` a-By e^f the stWmas,t that tha pers^a ffiliZg tbe a d.a^At is
ck. ea^^axiues desc--ibed in divisicit (B)(3) Qf ¢.hig sec- t^e Q^;mer of the sarface. of ^c lan, Mbject to

dQSr, ix{^l-adM& Lut' not "Umted TQs MMA-s,siv8 MigU Qf h.z`a=14 ,
to ^rz^:s^s-,^^ ^-ss^ez-2l ^twres^ under ^iv^^.c^n ^c) •{^1 The ^ r^I ^^ a^d page si^^s^^ of :^^ r^^ Qrd^d

of tb-i's :s;i 'q ^r dz^ s^ a^a 'xaEexes^

(2) '^'.^e, "g of a claim to . preserve a, ^^^ (3) A ^^ent ttuu -dle xninand ^lerest.^^ ^^en
uxc^^est 31ader davissDa (Q), of 6z.s uec;tion eloes not ubandonea =stxsmt to divi,^:an (B) Qi: this nec
^^^ ^^ a!& of a-lessox nfz'U oil Ox as leas'e to ssbtazx_ (4) 'A r^^^^^cm d da- facts iaasdtv.^g tl,.e abaa.-

its: lbxfelra:e iand.ex se4:€izan 5301.332 f5301,33.23 Qfttle Oan.mint; , -
ed d:.ode, A.• ^,^zaent ^ec^.x .^w ^^ ^r^^t^: ^^• eachS

Be£rsze a x^^zexal .'a;.^^est becn:e^at ^r^n^. under c^^ld-r bx Baah holdex's gama_-^oxs Qx ' sssipees ax
^a%sdiv"^ ^ ^^ (B) of t1is section in the ^^x^ax Qf ^a¢ a^u:sace p^xb^^.A& in ^nxt^s.nc^ .^1 ^.v,^s3.^rn of

of th^ I=& -Su'r^ject to the iutux^-t, the Dw`eea- ^f the
,uffa^e of tb- )"ch subject try t4eim, esp-st dmu do •br,fI (H)(j) !^.ahcldes or B. hr^de^-'ssucr^.sQS^_ax as'p
r^ the 1'0110-Mnge aes dd-tr; thk enu mineral interest thai: is tle Mbject of

(1) Sexve Mutica by cexdfied .rmij' .relazxn receipt , a notice M^.ar dFln`sio:l (E) d this s^^^n hmsiot'b^en
or ea6h or abm&me1, ie; :^oldex or the b6xder's successors oA

assignees, a^ the lasti-Imavrn 2ddxasS of ^acb, Qf r^^" assx^c^s, uor ^atex d3a-a sbty days after &e &t-- c-n

ownex's inr^nt tQ'd^^^e ffip, Mi^eral. intexest aban•- -Whicb.^e nQ'-ice wr..;^ sexmd. Q<aubhshea as 4p^^co-
daneu. ^If :sexvz^e af notice ea^^^ ^^^ cc^^Tl^ed -Im any b1e, shali ^e 'M' ffie rx: ^ce' of 6, c:a}xatf xwaxder of

1^aidea; the ermaer shal3.publ.isb. rxbtice of .tl^P eadz c+^'nity iv hexa the s,ind ffiat: i.s.sibject to tj^e
intent ta Ware the xr^z^^^ 'ra^^^'c a}aa+ad^iaerf at '='Der'd antarest is J='tnd. one ox^ the fgQr_e^Xixr.&
16^ a^^;.ce in a ne.tin^a^.,¢x^.Qf'gR:a4^^ ^-m^,^c^ in ea& b. ^xr^ tu rsx^^x x^ ^^ sxir^^a^ ^Ger^s^ ^

com^.^ in ^^&^a $0 land that is ^zbl^et ^t® ^^.^ ia^:ea-^ w of th-3s secliex^
L, loQted. T'h^ ^o-dce shaa ^ntaw. aU of da6 in;:asina-- A;a affida:^t tlaat idendfieE; m eveaxt ^^st a^^^d ixi
tion s^ecffied.^ba d:or%s:iox^ (F) of tbi5 s^ctian. &vas^an' (B)(33 of +Jxs mcdan that ba-g Dcmmed %Ad6jin

(2) At least Cniz-ty, ka^^t not ls.tex than sir^ c1: ys ^.^'-^ei the t^"rrnv ;ye^^ 51nmadiattex^^ prec dinu the aite on

the W ^x^N^ the notice s^^ a:rnr^ax drt-d.^nQ^.. ^&^:.d^ ^:e no#:i^ W^.: se^-ved.`Pr puylsshad under ch-vi-
(E),1) of se;c:tiou is ses,^ed or pubSi.sb^'d, as agph- iii'm (E) of this sez €iQn. .
mEcx file ha the officu o:Fthe cotmty reaaxdex- of eakh `i^P kaQldea Qx:&-e haldesvsuccessQrs ax•assipee.^
cou,.^ ^a^ 1vr^.sl the surface ^fs^e Im^. that ^.s^a^ie^ $^aFl. aoo,^y ^^ ^e=Q- W'no served Oy ^blbk^^d ffie
to the z^teresf as-lQaFs:,ed ^z affidavit Of dbarsdn-^zrneaat x^o^jti^, Vx of thk section of ff^e fikg.
that cos,^^^ ^ atlze i:a$Qxmatiora sge,;afi ed.:bn :^^Wo'n. -^mdex tkd^ di-r`F^qcm . '

of Etis seddcr'O. • . (2) ^:,^ a hal&x 6x a 11^?dexs 2szngases'
(F; The siQt[..e (E)(1) oftllis d^^ ^^^^• thp, minixal 3x,tercst, that as tbp s43bjeot •

mnt-a x3 aU of toe EaKowing: of a r^€^^^ ^ ^dex d^asd^rn (E) a^f ^ 'eC^C_l h^ not

(1) The nan, e of- ^^-ph h6lder- amd ae ^ holdeF ys °beasx mh;midQaed failss -to -filp a ViBs"xa to ^i6sosve the

.!iUi°,Qescar.s; and as appbfiabie; , Minexal b^?Qarm mw mc^a a daim more dam ^a,;y ds.^^
oz^ w4irh the rQtce was . serma or(.2; ,k d.esez=iptioa 4f tbz SeM'^t:e of tEp d. ^^at is s.fixex- the , date

subject tD ^-.h•^ minaanil §.n'^erast. The• deseri}^ti6n s^ho piabItibed nwkeles• d.^^dn (.^) dlFdks s^cdbn; fafis to Me.
:njude.thu -vnAlzmn *wd page number O.f ffid ^eooax3.ed an a1%AaVrt thO.t °sden.^gz-s 2n esrext d^SCnbed Fxi dhli-
deed or retDsd.ed «x.strarxnent xxtdcs wl-dcl't.:e s^^ ^^i^^^ ^^d^s s^c^+^^•d;a^^^ Q^^sxe^ ^^a r^^
Qw-l^er of ffie s^..Y^ace. of .^^& Claims #itle ^r iwenty*rs j:sa~fewaae* pxeceding- ule dem•Qa viWeE
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^

^.'

21

Qftim
&'Ys
publisi
Qft^la
h^e th

ble. rol

Thib r
Qf ab:^

^B I-ea
.^^ ffi_-

C^^6 0

z)-w -,Pc

fr.rzmex
c^ eb ^
ffie i:ztc

Q.ount',

A ::c.

anx tn.
p

abaae3o_
s^^•^^•^^
be 3.Uco

MsTc
S-fo-06.

• :^5^ :^ H

^°.;^^fac^F
^ A3zdn:

A^a^er

.^sdM^•

7P''r^s,efacu

Reozc ^°o



the w,0-axne
,xa^ an wh:x^

^ in 6e
on

pf

wvxiwT' Of #'be

^ izte^ W^ to
a affidavntaf
x ^a.a:^: --naty

^OrUeE:I 0T

^ ^--laz^t is
bjwt to the`

'Ordpnd,aw ree-

:st bae ^een.
", swtiau; .
g the aba-n-

aa• ^acii
or

of This

r5 or ^^^ -

la-su^^Uct 4 •

aCOCS'-iaTS a:f'

k^aa 6ate C3a

xa^c,x^er• ^^
afea to tl3e

3CS^i, ^dM'^T3.S3

ax'
bys"hed ttxn

a^

a: as5lg'^ees'
the -Ulsject

tiarE has 3^ot:

,s Nexved w
a, fnils to -5;.e

within.6et
aLe On %vh^

. "^

• •..• , .• .. . . _ . -. ; ,
. . . _

'^^'^^^,^^^^x£ § ,5301.67 befix^%'^
af tbb 5sCUOJ3t £3r MW SF3h a39 aadn4e m3xvA^ Kixty

^ NO^S Aa^^D OA^^
t3^ ^ ffi^ ^ ^nn' wh .;.^,'^ ; ^.ntc^ ^^as ^^^ ^^'
nib^^ ^xder ^t 4^^v., the ov^u^a•of ^e sarlae;6 RMME'

;f die, ^^ ^^^ect ta tbe in.texest who !s mOLng 'ia ^m: ra^x Crpm^^
havT ffin intca-nst deemed ab=8ozBrud md ve-^€ad= fre dE*F-&n
^vmer &W caa.se the aza=ty .recaxder bo- each a^^ ^- ---------------------
^^e to. xaeaxxxzzialm: fiea rwoxa m ^as.& ffie

-
^eve2^wd mmm-,altis^^1 '^a^^atzC?p t^^s

'^
^`^

•^Et23^^ 7s .^d5ed^ wa^3 the °^^ ^:
vr^

o 0 ^ it, 2a^^ :ssi€^jF^:.o- to az`° t^!^^s ^^^a^ae ^ p"IM;,ant to affidavit ri7^z^^^.^ aos^e:^t zJ,zd not xaqwe; !M-p*sitaan a£ axL a^,
of axsaaxdpxa.^n ^t rewxded ^ val^se .:..,,page S^,^r^,: ^ ^: ^'r^s ^^'Erx^^''^a., s^ ^^;^
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Ohio Stalutcs

T{$le 53e REAL PROPERTY

Chapter 53€11. CONVEYANCES; E NCUMBRANCES

Cura^ent xberaui.4,nrif 21, 2014

§ S3s3k.56e Alinarag irtaeests -• vesting en sroxe^Fsece owner

(A)

As used in this sacEio;r:

(1)

"Holder" ruearis thp- record holder of a mineral in.terest,
and any person vvl3n derives the peraora's rights E-em, or
has a common source with, t!'ie recrard, holsfer and whose
clairn dm not inditcate, expressly or by clear implication,
that it is adverse to the interest of tHe record holder.

(2)

"Drzllin.g or mining permit" means a, peaanlt issued uuda
Chapter 1503., 1513., or 1514. of tbc Revised Crado to fffc
holder to dril& arn oil or gas vmll or to rrz.irie other
en.inerals.

(3)

:'P^eral interesE" means a€'ecintercst in at 9cast oiae
srnitteral regardless of how the interest is created and of
the form of the interest, wtiicfa rtBay be absolute or
fractional or divided or urtdivided.

(4)

"Mir,oraJ" rn.ears gast oil, coal, coalbed methane gas,
other gaseous, liquid, and solid hydrocarbons, sand,
gravtil, clay, shale, gypsum, halite, limestone, dolomite,
sandstone, other stone, tt3otaJliferous or raanrne'ta€lifcrous
oze, or aabEjier niatcrzal or su'cstance off's,ommercxal value
that is excavated in a solid s2a.Ee froru rsaWml deposits on
or in the earth.

(5)

°Owfler cftile su£acc oi'ths lands subject to the interest"
includes the owner's successors and assignees.

(B)

Any enEnasral iritareva hcld by any person, cts'ier thar: the
owkier ol'klze *urface oi't,he lands subject to the interest,
shall be deemed abandoned and vested iu the owner of
the s•arfac-e of dhe flan ds sul^ject to the interest if the
rU; fiarcmenEs established in division () of this sccti.oea
a.=-c satisfied and none o£ta.e folloivilng applies:

(1)

The mineral intcrest is in coal, or in mining or other
rights peatinent to or exercisable ir, cormectian with an
iratercsi in coal, as desat`lred iut division (E) of section
5301.53 of the Pwvised Codc. However, if a mineral
interest imc;ndes Ivcs}h. coal and other mine;sals 4.hs,t are not
coa1; the r,air^c-ral interests that °e not in cTral may be
deemed abandoned and vest srx the ov,rser Qt'the surfacss
oi ihe lam:ls subject to the interest,

(2)

The mineral interest is held by Tbc iJr€i?ed sY»tes., this
state, or any pol3ticaR subdivision, body politic, or agency
of the United Stades or this state, as described in division
(CT) of section 5301.53 al'the Revised Code.

(3)

WiEff.i¢a the twenty years immediately precdding the date
on vrhich notice is served or published under division (E)
of this sec3irtn, one or rnarc of the following has
occurred:

(a)

The mineral interest has 3sevn t€ae subject of a Eide
Eramactir+a that has been filed or recorded in the ofiice of
the county recorder of'the county in which the lands are
located.

(b)

'I'here has been actual prod3:.ctian or withdrawal of
minerals by the holder from the lands, from lands covered
by a leasc to which *,b.e ¢neyxcral interest is sub)ect, from a
mine a portion cf'vkttch is located bencat..^ the laaads, or,
in the case of oil or aas, from lmads pooicd, unitized, or
included in aniit opergtions, und;r suctiEans :509.26 to

1509.2$ of the Revised Code, in. which the mineral
interest is participating, provided that the instrument or
order creating or providing for ¢fee pooli^.g or unitization
of oil or gas interests has becn filed or recorded in the
or'°.cc of the cousrF[y recorder of the coun:y in wl?.ich the
lands xra sralsjmt to the poblinS or unitization are
located.

(c)

The mineral interest has bccre used iu underground gas
storage operations bv the aolder.

(d)

A driliing or miriing perreait has been issa3ed to the holdor,
provided that an affidavit that states the narnc of ttr.c

permit holder, the pennit numiier, the t-yse of pezsnii, and
a legal description of '^e iands affecGed by the permit has

A -y



been filed or re.Larded, in accordance with sectfee?
5301.252 of the Revised Code, in the office oi'th.e county
recorder el'the county in which the lands are located.

(e)

A cls.ien tt+ preserve the mineral irtterest has been ^"i'aed in
a.ccordance with d:vision (C) of this section.

(1)

Fa the case of a separated mineral interest, z separately
listed tax p^,.rcel number has been created for the mineral
interest in the county auditor's tax list and thc county
treasurer's duplicue tax list in the county in which the
laiids are located.

(C)

(1)

^A cla,iaai to preserve a rnineral interest fra-n being

deenied abandoned under division (B) of this section may
lsc 'Med for record by its ho3der: Subject to division
(C)(3) of this section, the claim shall 'ce recorded in
accordance with division (ff) Qfthi; section and sections
317.18 to 317.20 aaad 5301.52 of'th.e Revi.sed Code, and
shall ccaEasist ui'a notice that does a'].1 oft.h€ following:

(a)

States the nature of the ¢nirxeral ttucerest claimed and any
recording information upon whieh the claim is based;

(b)
Otherwise complies with seciion 5309,52 ol`the Revised
Code;

(c)

States that thc holder does not intend tE3 aba,nd4+xr, but
instead to preserve, the holder's rights in the mi-ners,l
interest,

(2)

A claim that complies with division (C)(1) ol'this sectia¢3
or, if applrcab€e, divisions (C)(1) a.nd. (3) of this section
preserves the rights of a11 holders of a mineral in._erest in
the same lands.

(3)

Any holder of an int.erest for use in. aaidergraurid gas
storage ©per$t,ians may preserve the holder's interest, and
:hose ot enp lessor a€'the interest, by a single claim, that
de^s.nes the bcsun.daaies of the storage field or pool and its
£csemati.^3ns, without dcscei'bir3g each separate interest
ciairned. "tixc claim is prima.-l".^cie evidence ofthe use of
each separate interest in underground gas storage

^rpeeati¢^ns,

(D)

(1)

A mineral interest may be pr€served, indefinitely from
beir!g deemed abandoned under division (B) of this
secticn, by the occurrence of any of the circumstances
desccibcd in division (B)(3) rsf"this section, including, but
not limited to, successive filings o:'ctaians to prese-ve
man.enl interests uaadcr division (C) Q€tlr,is sectirsn.

(2)

The filing of a claim to preserve a Feamerart interest under
division (C;) of this secfir,+n dces nnr. »ffh;;t the r5ght of a
lessor of an oil or gas lease to ahtnir,. its fcarfeiturs under
section 5301.332 raftlZe Revised Code.

(PI)

Before a mineral interest becomes vested under division
(B) of this section in the Qyvaaer ui't1aU surface cl'the lands
subject to the iaterest, the owner of ti•,e surface of the
lands subject to the interest shall do both of the
following:

(1)

Serve notice by certified mail, re9.um receipt requested,
to each holder or each holder's sucms4rs or assignces, at
Ehe last known address of each; os the owner's intent to
declare the mineral interest absxxdoned. If service of
notice canraQt be completed tu any holder, the csavner slaaaii
publish notice of the owner's intent to declare the mineral
interest abar_dos,ed at least once in a newspaper of
gPZteral ciaculatian in each county in whicb the land that
is subject to the iflterest is located. T'LLe notice shall
contain all o1•"tlie information specified in division (F) of
this sect,ioa.

(2)

x^ st thirty, but not later than six,r days after the date
ry:9 ivh.ich the ¢autice rtaluired under divisiesn. (E)(1) af'this
sectian is served or pub3ished, as Ppplicataie, file in the
ofFice of the county recorder of each county in which the
surface of the laaid that is subject to the interest is located
an affidavit rsfabssndotEa;ent that contains all of the
iYif©axna.tacn specif ed in divisiQn (C) o#°tais section.

P

The notice aNuered under division (F)(1) mfthis sectinct
shal: cutftain ali oft<̀ ie follov,i-u,g:

(1)

The r,ame of each holder and the holder's succcssors and
assignees, as applicable;



(2)

A deseripti¢+zx of the surface ok'the land that is subject to
the mineral interest. i"he descriptisan shall include the
volurn.e and page number oi'the recorded deed or other
rs s^fdtxi instrument xrpda which t?ae ¢+wne, oftlse surt`nue
of &e 'zands vlaim; title or otherwise satisfies the
requiremenxts established in division (A)(3) of section
53 01.52 ot`tEz.e Revised Cade.

(3)

A description of the :viiPacrai interest to be abanderned.
'f he description shall include the vo:utrae an.d page
r uenbeg ot'the recurded instrurne1t on which the ^nineral
interest is based.

(4)

A s,tatement attesting t@aat nethinr spccyiied in division
(B)(3) of this section has sa^currdd vsxthin the twen?y
years ir°auz:ediately preuedir.g the date on. ;uiZieh notice is
served or pub:isbed under divihiasn. (r.) n£tbis s.eetiriny

(^)

A 4tatemer,t oi'the intent oz the owner oi'the sctrface of
the lands subject to the mineral interest to file in the
office of the Fuountv recorder an affidavit of abandonment
at least thirty, but not later than sixty days after the date
on which notice is se.r~red or published, as applieairte,

(G)

An affidavit of aba.eadorsrr¢eat sizali contain all of t_he
foItowEn,g:

(1)

Astaternen.t that the person filing ¢,h.e, aiYidaavit is the
owner of the sw, i'ace of the lands subject to the i.ntuest;

(2)

ne volume and pa,^^ number Qf^^ i-errordad instaunent
on whie,ia the mineral interest is bmd;

(3)

A statescaeut that ih.e mineral ir,ter.gst has tseeit abandoned
pussuant to division (B) ofthis section;

(4)

A raeitatirsn of the facts ;,4nstiluting the abandaruneni;

(5)

A statement that notice was served on each hrsider or
each holder's successors or assignees or published in
accordance witia divisivn (i~,) of this secdon.

(14)

(1)

Ii' a holdc;r or a holder's successors nr assignees ;@sirn
that the mineral ivAerest that is the sukpect of anct?ce
under division (B) afYhis section has not been abandoned,
'he h.older or o-3 e notdezs suceessors or assigr3ees; not
later tb.an, sixty days after the date cin which the notice
was ser~lad or p-ub€;:s€zed, as applicable, skzaL file in the
office of Lhe cmuzty recorder of va: h county where the
land that is subject to the mineral interest is loz;atcd one
ui"the i'oliow.ing:

(a)

A cl airia ta preserve the mineral interest in aeeordatice
with division (C) of tliis section;

(b)
A.u affidavit thaatiderrtifils an event d.eseribed in division

(13)(3) o:'this section fnat has occurred wit€iin tfiv twenty
yes.rs i.zr:m.ediately preceding the date on which the notice
was strved or publisiaed ^uaadcr division (E) of this
section.

The aolder or the holder's successors or assignees shall
ngtii^r the person vsrho sc^ved or published tiie notice
nnder division (B) of tttis section of the E-ling uiader this
division.

(2)

If a holder or a bolder'.s successors or assignees W;:o
claim that the mineral interest that is the subject of a
notice under div;sion. (E) of this section has nut been
abs.ndcsned fails to file a elaian to pmerve the mineral
interest, fdes such a clabn niore thsr, sixty days after the
date on srrh.ich the notice was served or published under
division. (F) ofthis section, t'ai9s to file an affidavit that
id.entilfies an event described irf division (D)(3) of this
section that has occurred with:xz the tsv-€i7ty yeazs
irrue3t;diately preceding the date on vrt-tiuh the notice was
served or prabiished under divisirsn (E) of'#his section, or
files such an affidavit raare thar: sixty days after the date
on 3vhich the notice was served or published under that
division, the Mvuer offfie surface aftbe lands subject to
the itrtterest who is seeking to i3ave thv int:srest deemed
abandoned and Yested in the ow-ner shall file in the office
oi't,he county recorder of eaeh county where the laad tb.at
is subjeet to thr rrainera( interest is iocated a notice of
ffail.nm to fiie. The notice shall cont.ai.n a'1 of the
:i'OJ?oW."ng:

(a)

A sta,teme-it t€aat the person filing the notice is the owner
ok'thesurface oft:.̂ ze lands s;ri^jc;ct to the mineral interest;

(b)



A description ef"the mrfaca of the land that is subject to
the mir.eral antercst;,

(c)

'Ehc ststctnent: "'Iltis rmineraE uztaz^,ct aban.dazied
taoarstittnt to affidavit of abzandcnment recorded e'r vQttemc
...., page .......

Iznracsliaici r after the cioticc of £ailure to Ele a msncral
interest is recorded, the mineral interest shaJl vest in tPc
uwFF ef ofthe sudZce ofthe lands forencrly s33bjuct to tl;e
interest, and the record ofthe aaenPi-al entcsesi siasl' ccasc
to be n.atiae tothc public fli thc existence ofthe minc-ral
us.tcrest or of any aights under it. In addition, the record
sha11. not bSS Fecczvcd as evidence in 3n.y court in this stec
on behalf of the forx}tet holder or the former ha,ldtir`s
successors or assignees agaE.-ist the owner oft^c surface
ofthe lands formerly sukjec1 to Lhe interest. However, the
abal7donnzcfEt and rresting of a mineral interest pursuant to
divisions (ir) to (I) ofY.hes sectaon, only shall be effective
as to tha nropetty ofthe owner that;f1€d the affidavit u^
abaadon-ner.t under divisicyv. (E) of this se;.tion.

m
For pwposes ufa reccaxditeo utider this section, a crs3.znty

recorder shall charge the fee established under section
317.32 of th„ Revised Code.

Cite as RXe § 5301e56

I-lastery. Ammded by 130t(i General Asscrnbiy File Rfp.
41. HB 72, §1, eff, W3002014.

Eff'ectiva Date: 03-22-1 989;'d6-30-20itb
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IN THE COURT OF COMMON PLEAS Oi"MONROE COUNTY, Oi'i»8

^^^^ AOG 13 P;l 2: 0 I
RICHARD F. DEVITIS, et al.

V.

Plaintiffs,

1 ^ Ar,^a ^,U_4r
CLERK OF ^^^^fS

CHARLES WiLLiAM DRAPER, et aI.

Defendants.

Case No. 2012u429

Tr,mafi^^ Not ^^^ssar^
^^^ej9_11;j-^^Sec. 3t9a242 Completed

wath Pa,^dora J. ^ouhart, Auditor
Monr<. ; County Ohio

BY:.; FOR 0 miB^ o

JUDGMENT ENTRY
(incor°porating Findings of Fact and ConcNusions of Law)

This rnafter is beforethe Court for non-oral hearing on Plaintiffs' Motion

for Summary Judgnlent; Defendants' Response to Plaintiffs' Motion for Summary

Judgment; Defendants' Motion for Summary Judgment, and PIaintiffs' Combined

Memorandum Contra and Reply to Defendants' Response.

Based on the filings of the parties, the facts within and the applicahie law, the Court

hereby makes the foilowing findings and orders.

The underlying facts are undisputed. They are as foilows.

Plaintiffs, coiiectiveiy, are the fee owners of certain reai estate (the "Property")

described in the deed dated March 1982, fi9^d March 2, 1982 and recorded in Volume 181,

Page 894 of the D^e^I Records of Monroe County, Ohio and the deed dated January 15,

1985, filed January 30, 1985 and recorded in Volume 188, Page 84 of the Deed Records

of Monroe County, Ohio.

Maintiffs' predecessors in title, Alverda Draper, J. Arnold Draper, and Wilda G.

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

certify the foregoing to be a !rue cand
corr^^ copy of the rariganal.

^^^^ ban Rose, ^^rk
^^^ "4

^ ^EYEi
.'°̂a^°i,.

^' :^isutr Clerk
t^ ..

^^^
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Draper, reserved a portion of the oil and gas estate in a deed dated March 23, 1949, tifed

Aprii 6, 1949 and recorded in Volume 122, Page 520 of the Deed Records of Monroe

County, Ohio. This Reservation Deed contains the tollowing reservation of oil and/rar gas:

"Gran'tors in this deed except and reserve from the operation
of this deed, one4haif (112) [being the one sixteer,th) of the
royalty oil and gas in and under the above premises, to
themselves and their heirs, tojmver.°"

(Hereinafter the "Severed Mineral Interest")

Defendants in this case are the heirs otAiverda Draper, J. Arnold Draper, and Wilda

G. Draper and are claiming title to the Severed Mineral Interest as reserved in the

Reservation Deed,

Plaintiffs, utiiizing both the prior version and current version of the abandonment

process outlined in ORC § ^^01o56 attempted to have the Severed Mineral Interest

deemed abandoned and vested in the Plaintiffs as surface owners. On April 24, 2012,

Plaintiffs filed an Affidavit under ORC § 5301.252, Said Affidavit declared that none otthe

savings conditions outlined in ORC § 5301,56(B)(1) occurred in the twenty (20) year period

prior to June 30, 2006 (the last effective date of the previous version of ORC § 6301.56).

Plair€tiffs claimed that because none of those savings conditions occurred in that twenty

(20) ^earperiod, the Severed Mineral Interest was abandoned and vested in owners otthe

surface as of June 30, 200&

PIaintiffsthen proceeded to toiiow the amended statutany procedure outlined in ORC

§ 5301.56 (effective atterJune 30,2006). Pursuantto ORC § 5301.56(E), an May 3, 2012,

Plaintiffs served by publication in the Monroe County Beacon a Notice otAbandonrnent to

Monroe County
Common k^^^^^

Court

Julie R. Selmon
Jtadge ,,. ^^ _
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a93 heirs who may have a claim to the Severed Mineral Interest. On May 29, 2012,

Defendants filed a Claim to Preserve claiming to own a portion of the Severed Mineral

interest, On June 6, 2012, Plaintiffs fiied and recorded in Volume 221, Page 88 of the

Official Records of Monroe County, Ohio an AffEdavit of Abandonment, On July 5, 2012,

pursuant to ORC § 5301.56(H)(2)c Plaintiffs sent a letter to the Monroe County Recorder

instructing her to note that the Severed Minerai Interest was abandoned pursuant to the

Affidavit of Abandonment.

Certain requirements must be met before the Court can find that a party is entitled

to Summary Judgment as a rnafter of law, Civ.R. 56(C) specifically provides that before

Summary Judgment may be granted, it must be determined that:

(1) No issue as to any material fact remains to be litigated; (2)
the moving party is entitled judgment as a rr€after of law; and
(3) it appears from the evidence that reasonable minds can
come to but one conclusion and viewing such evidence most
strongly in favor of the party against whom the Motion for
Surnrhary Judgment is made, that conclusion is adversetothat
party.

Temple v, Wean United, Inc. , 50 Ohio St. 2d 317 (1977), gee AI^o Todd Dev. Co., Inc. v.

Morgan, 116 Ohio St. 3d 461, 463 12008).

Additionally, the Dormant Minerals Act („ DMA "), enacted on March 22, 1989, is set

forth below in its entirety:

§5301.56 M ineral Interests in Realty.

(A) As used in this section:

(1) °'Holder'° means the record holder of a mineral interest, and any person
who derives the person's rights from, or has a common source with, the
record holder and whose claim does not indicate, expressly or by clear
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implication., that it is adverse to the interest of the record holder.

(2) "°Driiling or mining permit" means a permit issued under Chapter 1509.,
1513., or 1514. of the Revised Code to thie hoider to driII an oi9 or gas well
or to mine other rniner ais.

(13)(1) Any n-s€neral interest held by any person, other than the owner otthe
surface of the lands subject to the interest, shaff be deemed abandoned
and vested in the owner of the surface if none of the foiiowing applies:

(a) The mineral interest is in coal, or in mining or other rights pertxnent to
or exercisable in connection with an interest in coal, as described in
division (E) of section 5301.53 of the Revised Code.

(b) The mineral interest is held by the United States, this state, or any
political subdivision, body politic, or agency of the United States or this
state, as described in division (G) otsection 5301.53 otthe Revised Code,

(c) Within the preceding twenty years, one or more of the following has
occurred:

(i) The mineral interest has been the subject of a title transaction that has
been filed or recorded in the office otthe county recorder of the county in
which the lands are located;

(ii) There has been actual production or withdrawal of minerals by the
holder from the lands, from lands covered by a lease to which the mineral
interest is subject, from a mine a portion otwhich is located beneath the
lands, or, in the case of oil or gas, from lands pooled, unitized, or included
in unit operations, under sections 1509.26 to 1509.28 of the Revised
Code, in wb.ich the mineral interest is participating, provided that the
instrument or order creating or providing tor the pooling or unitization of
oil or gas interests has beer: filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or
unitization are located;

(iii) The rrtir^eraI interest has been used in underground gas storage
operations by the holder;

(iv) A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the permit holder, the permit number,
the type of permit, and a legal description of the lands affected by the
permit has been filed or recorded, in accordance with section 5301.252

.. 4 ,:
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[5301.25.2] of the Revised Code, in the office of the county recorder of the
county in which the lands are located;

(v) A claim to preserve the mineral interest has been filed in accordance
with division (C) of this section;

(vi) In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest in the county
audator°s tax,list and the county treasurer's duplicate tax list in the county
in which the lands are located.

(B)(2) A mineral interest ^halI not be deemed abandoned under division
(15)(1) of this section because none of the circumstances described in that
division apply, until three years from the effective date of this section.

(C)(1) A claim to preserve a mineral interest from being deemed
abandoned under division (B)(1) of this section may be filed for record by
its holder. Subject to division (C)(3) of this section, the claim shall be filed
and recorded in accordance with sections 317.18 to 317.201 [317.20.1]
and 5301.52 of the Revised Code, and sha16 consist of a notice that does
all of the following:

(a) States the nature of the mineral interest claimed and any recording
information upon which the claim is based;

(b) Otherwise complies with section 5301.52 of the Revised Code;

(e) States that the holder does not intend to abandon, but instead to
preserve, his rights in the m€neral interest.

(C) (2) A claim that complies with division (C)(1) of this section or, if
applicable, divisions (C)(1) and (3) of this section preierves the rights of
all holders of a mineral interest in the same Iands,

(C)(3) Any holder of an interest for use in underground gas storage
operations may preserve the holder°s interest, and those of any lessor of
the interest, by a single claim, that defines the boundaries of the storage
field or pool- and its formations, without describing each separate interest
claimed. The claim is prima-facie evidence of the use of each separate
interest in underground gas storage operations.

(D)(1) A mineral interest may be preserved indefinitely from being deemed
abandoned under division (B)(1) of this section by the occurrence of any

^^^
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of the circumstances described in dlvlsaon (13)(; )(c) of this section,
Includlrag, but not limited to, successive f€II^^s of claims to preserve
mineral interests under divislon (C) of this section.

(D)(2) The fling of a cIaIm to preserve a mineral interest under division (C)
of this sect;o'n does not affect the right of a lessor of an oil or gas lease to
obtain its forfeiture under section 5301.332 (5301,33.2) of the Revised
Code,

HISTORY. 142 v S 223 Eff 3m22-89.

The current version of the Dormant Minerals Act (" DMA "), amended effective June

30, 2006, is vIrtually identical to the previous version set forth above, with the exception

that a "notice" requirement [ORC § 5301Z6(E)] has been added, whereby the surface

owner of the land §ubject to the Severed Mineral Interest may utillze a statutory process

ofabandonment. That process requires the surface ownerto give notice, (by certified mail,

if possible, or by publication) of the intent to have the mineral interest abandoned, to the

°°holdee` of the mineral interest or each hoIder's successors or assignees "before the

mineral interest becomes vested' in the surface owner. [ORC § 5301.56(E)].

The surface owner [after thirty (30), but not more than sixty (60) days] then files an

Affidavit of Abandonment puttlng on record the fact that none of the savings conditions

outllned in ORC § 5301 e56(B) have occurred, and therefore the interest is deemed

abandoned. The surface owner must then wait an additional thirty (30) [but not more than

sixty (60) days], and if nothing is filed under ORC § 5301.56(H), the surface owner may

send a Ietter to the recorder instructing him/her to note on the "Reservation Deed" that the

interest has been abandoned.

In the case before this Court, Plaintiffs maintain that both the former and current
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version of the DMA has deemed Defendants' interest abandoned. Defendants' Motion

embodies four (4) argumants; (1) a^evered royalty interest cannot be deemed abandoned

under either version of ORC § 5301.56e ^2) Plaintiffs failad to give proper notice to

Defendants based on ORC § 5301.56(E); (3) the oii and gas roya<ty interest was the

subject of a title transaction; and (4) Defendants' Preservation Notice operated to preserve

Dafendants' interest in the oil and gas royalty.

1, This Court has already found that an oil and gas royalty interest may be subject

to abandonment under both versions of the DMA (ORC § 5301.56). In Neal D. Marty, ^^

aL v. Linda Dennis (W"ankler), et al. , Monroe C.P. CVH 2012-203, this Court held that "a

royalty interest may be extir^guistiad by the previous version of the DMA ,° and that

"[b]ecause a royaity interest is a fractional interest of the oil and gas estate ... such an

interest falis within,t'i7a definition of 'Mineral Interest' outlined by [the current version ofl

ORC § 5301.56(A)(3).>' 5ee Marty at 9-10. As support for its holding, this Court cited 0.

Jur, 3d Mines and Minerals, Section 8 which clearly provides that "a royalty interest

remains an interest in realty until the minerals are removed from the ground and

materialized as personal property.t,

Additionally, this Court held in Cyril T Burkhart v. GaorgaA. Burkhart, Monroe C.P.

CVH 92-278, that a royaity interest, along with the minerals themselves, can be deemed

abandoned €ander;tha prior version of the statute. The current version of the Dormant

Minerals Act, added a definition of "Mineral intaresfi," ORC § 5301.56(A)(3) provides:

"Mineral Interest" means a fee interest in at saast one mineral
regardless of how the interest is created and the form of the
interest, which may be absolute or fractional or divided or
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undivided.

This Court finds, consistent with its prior holdings, that the definition of "Mineral

Interest" includes an oil and gas royalty interest. Likewise, the 7?h District Court in Buegel

v. Amos, Not Reported in N.E. 2d, 1984 WL 7725 (7" Dist., 1984) noted that "[a]n oii and

gas 'royalty' has been described as that firal-Itional interest in the production of oil or gas

that was created by the owner of land, either by reservation when the mineral lease was

entered into, or by direct grant to a third person." See Bueget, citing 38 American

Jurisprudence 2d 670, Gas and Oil, Sect;on 189. Thus, since a royalty interest is a

fractional interest of the oil and gas estate, such an interest falls within the definition of

«M@neral Interest" outlined by ORC § 5301.56(A)(3).

Thus, consistent with the aforementioned prior findings of this Court, Defendants'

argument that a severed royalty interest cannot be deemed abandoned under either

version of ORC § 5301.56 (" DMA ") is without merit.

2. This Court further finds that Defendants' argument with respect to the Notice

Requirement set o.ut in ORC § 5301.56(IM) is without merit. This Court finds, more

specifically, that Plaintiffs herein did not fail to meet the burden set forth in ORC

§ 5301.56(E) regarding Notice.

I n relevant part, the present version of the DMA provides as follows (concerning the

Notice Requirement):

"(E) Before a mineral interest becomes vested under Division (8) of
this section, and the owner of the sur€ace of the lands subject to the
interest, the owner of the surface of the lands subject to the interest
shall do both of the toliowing:
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1) Serve notice by certified mail, return receipt requested, to
each holder or each holder"s successors or assignees, at the
Iast known address of each, of the owraer9s intent to declare
the mineral interest abandoned. If service of notice cannot be
completed to any holder, the owner shall Publlsh notice of the
owner's intent tO declare the rralnera1 interest abandoned at
least once in a newspaper of general circulation in each
County in which the land that is subject to the interest is
located. -1 he notice shall contain aIf of the information
specified in Division (F) ot'thls sectlon."

In this case, this Court finds that Plaintiffs could not complete service by certified

mail on the holders 8tthe mlneral interest since Plaintiffs could not ascertain the addresses

for those €ndlvlduaIs through a search of the public records of Monroe County, Ohio or

otherwlse. As a result, Plaintiffs served the known heirs along with their unknown heirs and

assigns by Publication, a method specitically provided for in the statute. The Court finds

that Plaintiffs properly complied with the Notice Requirement herein and as such,

Detendants' argument is without merit.

3. Addlti;onally, Defendants cIairra that the Severed Mineral Interest was the subject

of a "title trarisactlon;,o hence satisfying a "^av;ngs event" that would prevent the DMA from

extinguishing the Severed Mineral Interest. A "tltle transactlon;" as defined in ORC §

5301.47(P) means {"any transaction affecting title by wiil or descent, title by tax deed, or by

trustee's, assignee`,s, guardian's, executor's, admin€strator°s, or sherltftls deed, or decree

of any Court, as weII as warranty deed, quit claim deed, or mortgage."

Defendants I;n this case claim that the deeds transferring the sur^^^e of the Property
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to Plaintiffs constituted °`title transactlons" of the Severed Mineral Interest, and the transfer

operated to preserve the Severed Mineral Interest under ORC § 5301.56(B).
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This Court recentry dealt with this very issue in Eisenbarth v. Rausser, Monroe C.P.

CVH 2012°292.

In Eisenbarth, this Court foliowed the reasoning in Wendt v. Dickerson, Case No.

2012 CV 02 0133 (Tuscarawas County C. P., 2-12-13); Wa9ker v. Noon, Case No. CVH

2012-0098 (NobIe County C.P.)9 and '^^seman ef al. v. Potts ^^ aL , Case No. 08 CV 0145

(Morgan County C.P. 2008).

In its finding, this Court held that a recitation of the original oil and gas reservation

in subsequent transfers of the surface do not affect the Severed Mineral Interest and

therefore do not copstitute ":titie transactions'° under ORC § 5301.56(B)(1)(c)(i),

Likewise, in the within case, this Court finds that the Severed Mineral Interest was

not deeded, transferred or otherwise conveyed in the subsequent transactions and as a

result, the Court finds that title was not affected.

4, Lastly, this Court has previously tackled the issue concerning the effect of the

filing of a Claim to Preserve under ORC § 5301.56(H), Specifica9iy, this Court recently held

that. ". . if a severed interest holder files a notice under paragraph (H) above, the

fandowner's statutory rernedy.to abandon a Severed Mineral Interest has been exhausted,

requiring the filing of a lawsuit. At that point, the severed interest holder must be required

to show why the severed interest has not been abandoned. A preservation notice itself

cannot be the basis for establishing that the mineral interest has not been abandoned.

The holder must show the existence of one of the savings conditions under ORC

§5301.56(B),'° Marty v. Winkler, Monroe C.P. CVH 2012n203 at 11.

As this Cou:^ found above, none of the savings conditions or events outlined in the
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DMA occurred during any t^enfy-year time period at issue in this case. Accordingly, this

Court finds that the oii and gas royalty interest of the Defendants herein has been

abandoned pursuant to both the current and previous version of ORC § 53Q'i a56.

Since there are no ulidisputed facLs in the within case and since there remains no

genuine issue of any material fact to be litigated, Plaintiffs are entitled to judgmen: as a

mafter of lawo PIa;ntiffs° Motion for Summary Judgment is granted. Defendanies` Motion

for Summary Judgment is denied.

The Court further finds that there is nojust reason for delay, and that this "J;adgment

Entry Incorporating Findings of Fact and Conclusions of ^aw°° is a final appealable order,

as defined under Civil Rule 54.

The costs of this proceeding are assessed to the Defendants. Judgment is hereby

granted the Cierk of this Court to coilect

IT 19 SO OM5AA8J.G.qED.

Copies to: Craig E. Sweeney, Esquire
YOSS LAW OFFICES

Bruce Smith, Esquire
GEIGER, TEEPLE, SMITH & HAHN, LLP
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Case No. 2012-203

JUDGMENT ENTRY

This mafter is before the Court for nonaoral hearing on the followirag motions:

(1). Plaintsft's' Motion for Summary Judgment;

(2). Defendants3 Motion for Summary Judgment;

(3). Plaintiffs' Memorandum Contra to Defendants' Motlon for
Summary Judgment.

Based on the filings of the parties and the appIlcable Iaw, the Court makes the

follow€ng findings and orders.

The Court tirst notes that both parties ackraowledge tbat t'bere is no dispute as to the

facts in this case.

Neal D, Marty and Diana L. Marty, Trustees under the Diana L. Marty Trust

MK31âYE3e CS3E3.P$4^

Common Pieas
Court

Ju1ie R. Seim+^^
Judge

Agreement dated the 25" day of June 2010 (hereinafter "Plalntlffs") are the fee owners of

'407e39 acres, more or less, situated in Adams Township, Monroe County, Ohio, The

subject property is described as Tract Iand Tract II in the deed conveying the property to

Plaintiffs, dated June 269 2010, filed July 30,2010, and recorded in Volume 193, Page 509

^:^
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^
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of the Official Records of Monroe County, Ohio.

That part of the Plaintiffs' property that is in Section 24 is approximateiy sixty-eight

(68) acres. This property is contained in Tract !1 of the aboveRreferenced deed. This sixtyL

eight (68) acre parcel, or Tract if9 is the only parcel in the ^^ove-referenced deed that is

in dispute in this case. The sixty-eight (68) acres shall hereinafter be referred to as the

sProperty."

Plaintiffs' predecessors in title, John J. Winkier and Mary M. Winkler, conveyed the

Properry to Carl W. Ambler and Abi^^ Mae Ambler. The instrument reflecting this

transaction is the deed dated August 24, 1949, filed August 25, 1949 and recorded in

Volume 123, Page 186 of the Deed Records of Monroe County, Ohio (hereinafter the

"Reservation Deed"). The Reservation Deed contained the following language:

"Also excepting and reserving unto the grantors herein, their heirs and
assigns, the oneRhalf (1f2) of the oil and gas royaity, same being onem
sixteenfih (1 /1 6) of a9f the oii and one-half (112) of all monies received from
the sale of gas from the east half of the south east quarter of Section 24,
Township 3 of Range 4, containing sgxty-eight (68) acres."
(Hereinafter the 'Severed Minerai Interest").

Defendants in this case are the heirs of John J. Winkler and Mary M. Winkier and
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are ciairning title to the Severed Mineral Interest as reserved in the Reservation Deed.

On Februar^ 3, 2012, the Plaintiffs filed an Affidavit with the Monroe County

Recorder's Office declaring that the reserved royalty interest of the Defendants was

abandoned and vested in the Plaintiffs. This Affidavit was filed pursuant to R.C. 5301,56

as it existed prior to its most recent amendment on June 30, 2006.
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On February 9} 2012, the Plaintiffs pubfished a notice in the Moni-oe County Beacon

again deoIar€ng that the reserved royalty interest of the Defendants was abandoned and

vested in the Plaintiffs. This puhiicatiora was made pursuant to the current version of R.C.

5301a56.

On March 14, 2012, the Piaintiffs fiied another Affidavit of Abandonment again

declaring that the reserved royalty interest was abandoned and vested in the Plaintiffs.

This second Affidavit was filed purportedly pursuant to the current version of R.C. 5301.56.

On April 5, 20,12, the Defendants filed their Notice to Preserve Mineral interests with

the Monroe County Recorder.

As set forth above, there is no dispute as to the facts in this case. The Plaintiffs are

asking the Court to declare that any royalty interest of the Defendants in the Property has

been forfeited under the current version of R.C. 5301.56 as well as the version of the

statute as it existed prior to its amendment in 2006. The Defendants assert that their

purported interest isonly the right to receive a royalty payment and is not a mineral interest

that can be forfeited; under R.C. 5301.56 and that even if it is such an interest subject to

forfeiture, the interest has been preserved by the filing of Defendants' Notice to Preserve

Mineral Interest.

Certain requirements must be met before the Court can find that ^party is entitled

to Summary Judgment as a matter of law.

Civil Rule 56(C) specifically provides that before Summary Judgment may be

granted, it must be, determined that:
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(1). No issue as to any material fact remains to be litigatcd;

(2). The moving party is entitled to judgment as a matter of law; and

(3). It appears from the evidence that reasonable minds can come to but
one ccnciusicn and viewing such evidence most strongly in favor of
the party against whom the motion for Summary Judgment is made,
that conclusion is adverse to that party.

Temple v. M^n United, Inc. , 50 Ohio St. 2d 317 (1977).

The Dormant Mincrais Act (" DMA "), as enacted on March 1 3, 1989, is set forth

below in its entirety:

§5301.56 Mineral Interests in Realty.

(A) As used in this section:

(1) "Holder" means the record holder of a mineral interest, and any person
who derives the person`s rights from, or has a common source with, the
record hcidqr and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter 1509,,
1513., or 1514. of the Revised Code to the holder to drill an oil or gas well
or to mine other minerals.

(13)(1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned
and vested in the owner of the surface if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to
or exercisable in connection with an interest in coal, as described in
division (E) r^f section 5301.53 of the Revised Code.

(b) The mineral interest is held by the United States, this state, or any
political subdivision, body politic, or agency of the United States or this
state, as described in divisicn (G) of section 5301.53 cfthe Revised Code.

(c) Within the preceding twenty years, one or more of the following has
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o^curred:

(i) The mineral interest has been the subject of a title transaction that has
been filed or recorded in the office of the county recorder of'the county in
which the lands are located;

(ii) There has been actual production or withdrawal of minerals by the
holder from the lands, from lands covered by a lease to which the mineral
interest is subject, from a mine a portion of which is located beneath the
lands, or, in the case of oil or gas, from lands pooled, unitized, or included
in unit operations, under sections 1509.26 to 1509,28 of the Revised
Code, in which the mineral interest is participating, provided that the
instrument or order creating or providing for the pooling or unitization of
oil or gas interests has been filed or recorded in the office of the county
recorder of th,e county in which the lands that are subject to the pooling or
unitization a(6 located;

(iii) The mineral interest has been used in underground gas storage
operations by the holder;

(iv) A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the permit holder, the permit number,
the type of permit, and a legal description o°; the iands affected by the
permit has been filed or recorded, in accordance with section 5301.252
[5301.25.2] Qf'the Revised Code, in the office of't^^ county recorder of the
county in which the lands are located;

(v) A claim tq preserve the mineral interest has been filed in accordance
with division (C) of this section;

(vi) In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest in the county
audiwor's tax list and the county tr^^surer`s duplicate tax list in the county
in which the lands are located.

(13)(2) A mineral interest sha1l not be deemed abandor^ed under division
(13)(1) of this section because none ofti"ie circumstances described in that
division apply, until three years from the effective date of this sectirrn..

(C)(1) A claim to preserve a mineral interest from being deemed
abandoned `6nder division (B)(1) of this section may be filed for record by
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its hoIdere Subject to division (C)(3) of this section, the cIaim shall be filed
and recorded in accordance with sections 317.18 to 317,201 [317.Ml]
and 5301.52 of the Revised Code, and shall consist of a notice that does
all of the following:

(a) States the nature of the mineral interest claimed and any recording
information upon which the claim is based;

(b) Otherwise c®mplies v,€ith section 5301.52 of the Revised Code;

(c) States that the holder does not intend to abandon, but instead to
preserve, his rights in the mineral interest.

(C) (2) A claim that complies with division (C)(1) of this section or, if
applicable, divisions (C)(1) and (3) of this section preserves the rights of
all holders of a mineral interest in the same lands.

(C)(3) Any holder of an interest for use in underground gas storage
operations may preserve the ho9der's interest, and those of any lessor of
the intEirest, by a single claim, that defines the boundaries of the storage
field or pool and its formations, without describing each separate interest
cIaimed, Thb'c1a9m is pri€^a-facie evidence of the use of each separate
interest in underground gas storage operations.

(D)(1) Arr€ineral interest may be preserved indefinitely from being deemed
ahandoried under division (B)(1) of this section by the occurrence of any
of the circumstances described in division (13)(1)(c) of this section,
including, but not limited to, successive filings of claims to preserve
mineral interests under division (C) of this section.

(D)(2) The filing of a claim to preserve a mineral :nterest under division (C)
of this sectio6 does not affect the right of a lessor of an oil or gas lease to
obtain its forfeiture under section 5301.332 [5301,33.2] of the Revised
Code.

HISTORY; 142 v S 223. Effective Date: 03-22-1989

The currentversion oft.he Dormant MineralsAct, amended effective June 30, 2006,
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is virtually identical to the previous version set forth above, with the exception that a
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;snotice" requirement (ORC ^5301o56[E]) has been added, whereby the surface owner of

the land subject ta the Severed MIneral Interest may util€ze a statutory process of

^bandonment. That process requires the surfar-e owner to give notice, (by certified maii,

if possible, or by publication) of the intent to have the mineral interest abandoned, to the

"holder" of the mlneral interest or each holder's successors or assignees "before the

mineral interest becomes vested" in the surface ovqner. (ORC 5301.56[E]). The surface

owner (after thirty, but not more than sixty days) then files an Affidavit of Abandonment

putting on record the fact that none of the savings conditions outlined in ORC §5301.56(B)

have occurred, and therefore the interest is deemed abandoned. The surface owner must

then wait an additional thirty (but not more than sixty) days, and if nothiriq is filed under

ORC §5301.56(H), the surface owner may send a 9efter to the recorder instructing hIm/her

to note on the "Reservation Deed" that the interest has been abandoned.

By its very terms, and in comparison with the current version of the DMA , the

previous version of.the DMA was seIfRexecutlng in the sense that nothing was required of

the surface owner before the mineral interest ^^s deemed abandoned, excepfi to showthat

none of the savings conditions set forth in paragraphstsubparagr^^^^

(13)(c)(i)(€I)(Ill)(i^)(v)(vi) had occurred within "the preceding tvaenty years .e.'". The only other

qualifications to have the mlrgera! interest deemed abandoned was that the mineral interest

couId not involve coal (13)(a) and was not a minerai interest "held by the United States, this

state, or any poIltlcaf subdivision..." (B)(b). The previous version of the DMA also provided

that no mineral interest could be deemed abandoned based upor; the absence of the
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^avin^^ conditions set forth in (13)(1) untif three years from the effective date of the iaw

Defendants assert that the Severed Mineral interest that is the sub^ee, of this action

"is not a `minerai interest' as contemplated by the statute and therefore the Plaintiffs have

no right to ask the tou.rt to declare the [abandonment] of this right under the Dormant

Minerals Act."

This Court addressed the very issue of whether a royalty interest is subject to the

provisions of the previous version of the Dormant Minerals Act in Cyril T. Burkhart v.

George A. Btark#^art, Monroe C.P. CVH 92a278. The Defendants in Burkfaart argued that

because the statute does not provide a definition of "mineral interest", the statute, if read

as a whole, should preci7ude the abandonment of a royalty interest. This Court explicitly

rejected that argument, holding "°[flhe Court finds that the oil and gas rights, including t6le

royalty interest, in and under the real estate described "€n Paragraph I of the Complaint [...]

are owned by the Plaintiffs and that any interests of the Defendants have been abandoned

pursuant to the Dormant Minerals Act (ORC 5301.56).t" Cyril T ^^^^^^rt v. George A.

Burkhart, Monroe C.P. CVH 92-278 at 1.

In this case, Defendants claim that "there is clearly a difference between a right to

receive a royalty payment and an actual mineral interest in property." Plaintiffs agree that

there is a difference, however, a royalty interest remains an interest in realty until the

minerals are removed from the ground and materialized as personal property. ^^^ 68

OJur 3d, Mines and Minerals, Section S.
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Th€s Court finds that the issue of whether a roya€ty interest may be extinguished by

the previous version of the DMA has been previously decided by this Court and that

decision is favorable to P{a€ntiffs` position and contrary to Defendants` argument.

Addit€ona€€y, the Court furtherf€rsds that a royalty 'interest is subjectto abandonment

under the current versioii of the Ohio Revised Code §5301-56.

More specifically, the current version of the Dormant Minerals Act, added a definition

of "Mineral €nterest", ORC §5301,56(A)(3) provides:

"Mineral Int^re'st" means a fee interest in at least one mineral regardless
of how the interest. is created and the form of the interest, which may be
absolute or fractional or divided or undivided.

This Court finds that the def;nit€on of a "Mineral Interest" includes an oil and gas

royalty interest, as a royalty interest remains an interest in realty until the minerals are

removed from the ground and materialized as personal property. ;^gg 68 O.Jur 3d, Mines

and Minerals, Section 8.

Moreover, th6 Buegel Court noted that "[a]n oil and gas`roya€ty' h^^ been described

as that fractional interest in the production of oil and gas that was created by the owner of

land, either by reservation when the mineral lease was entered into, or by direct grant to

a third person.p" ^^e Bueged v. Amos, 1984 WL 7725 ^7" District, 1984), citing 38 American

Jurisprudence 2d 670, Gas and Oil, Section 189.

Because a royalty interest is a fractional interest of the oil and gas estate, this Court

finds that such an €'nterest falls within the definition of °`M€rieral liiterest" outlined by ORC
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§5301.56(A)(3).

In the present case, the Courtfindsthsfitho undisputed facts of this case reflect that

during the twenty (20) year period immediately preceding every date in which the previous

version of ORC ^5301.56 was effective, none of the savings conditions outlined by ORC

§5301.56(B) [quoted above] occurred to keep the Severed M ineral Interest from being

deemed abandoned. Defendants are unable to show any evidence to the contrary. The

Severed Mineral was then deemed abandoned as of March 13,1992, allowing t"orthethree

year grace period. Aoocsrdingiyp the Court finds that the Defendants no longer have any

right, title or interest in and to the mineral estate under Pfaint€ffs" property.

Furthermore, nohvithstandir€g the above analysis, this Court further finds that the

amended version of the DMA (effective after June 30, 2006) also operates to extinguish

i:3efendan#s' interest. As outlined above; the amended version of Ohio Revised Code

§5301.56 added a notice requirement. The amended version provides that the holder of

a Severed Mineral Interest may file a claim at some point after he receives a notice of

a'handonment to stop the statutory prooess. ^^^ ORC §530'.56(H)e

More specifically, Ohio Revised Code §5301,56(H)(1) provides:

If a holder or a holder`s successors or assigns claim that the mineral
interest that is the subject of a notice under division (E) of this section has
not been abandoned, the holder or the hoider's successors or assignees,
not later than sixty days after the date on which the notice was served or
published, as applicable, shall file in the office ot'the County Recorder of
each County where the land that is subject to the mineral interest is
located one of the following:

(a) A claim to preserve the mineral interest in s.ooordanqe with division (C)
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of this section;

(b) An affidavit that identifies an event described in division (B)(3) of this
section that has occurred within the twenty years immediately preceding
the date on which the notice was served or published under division (E)
of this section.

The holder or the holder"^ successors or assignees shall notify the person
who served or published the notice under division (E) of this section of the
filing under this division.

Accordingly, this Court finds the if a severed interest holder files a notice under

paragraph (H) aho^e', the landowner's statutory remedy to abandon a Severed Mineral

Interest has been exhausted, requiring the filing of a lawsuit. At that point, the severed

interest holder must be required to show why the severed interest has not been

abandoned, A preservation notice itself cannot be the basis for establishing that the

mineral interest has not been abandoned. The holder must show the existence of one of

the savings conditions under ORG §5301.56(B).

Again, the Court finds that Defendants in this case have not shown that existence

of any of the savings conditions provided for in ORC §5301 .56(B).

Accordingly, the Court finds that the Severed Mineral interest in the within case is

hereby deemed abandoned under the current version of the Dormant Minerals Act as well.

Based on all of the foregoing, the Court finds that no gepuine issue of material fact

exists in the within matter and Plaintiffs are entitled to judgment as a matter of law under

both the prior andcurrent version of the Dormant Minerals Act, Ohio Revised Code

§5301.56.
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PlaintiffsA Motion for Summary Judgment is granted. The Clerk shail note the same

on both the Reservation Deed (Volume 123, Page 186, Deed Records of Monroe County,

Ohio) and the Claim to Preserve (Monroe County, Ohio Official Records, Volume 217,

Pages 263-265),

Costs assessed in full to the Defendants. Judgment granted the Clerk of Courts to I

co13ect on her costs.

IT IS SO ORDERED.

Copies to: Craig E. Sweeney, Esquire
Stephen R. McCann, Esquire

C: \ Genera; Entries \
marty - denni^ entryonSummaryJudgmentMoticans
April 10, 2013 (2:38PM)Jay
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