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STATEMENT OF THE CASE AND RELEVANT FACTS

This case involves a determination of mineral rights ownership. Appellants and spouses
Philip Dodd and Julie Bologna (“Appellants™) purchased three parcels totaling 127 acres of
property in Harrison County in 2009, See Amended Complaint filed January 19, 2012, Exhibit
B. The Appeliees are the descendants of Samue! A, Porier, one of the former owners of what is
now an &2-acre portion of the::‘ iZ"/’ acres described above. The roineral rights in dispute in this

case shall be referred to as the “Porter mineral rights”,

CHAIMOFTITIE

Appellees’ relative, Samuel A. Porter, purchased 148 acres in Green Township, Harrison
County, Ohio, in 1932, as recorded in Volume 96, Page 23, of the county records. Mr. Porter
immedialely transferred the parcel to his mother, Flizabeth C. Porter. (Volume 96, Page 24.)
When she died in 1940, her interest in the parcel was fransferred back to Mr. Porter, but not until
1944 (Volume 114, Page 102). There is no indication that there was any transfer to Blanche
Porter, Samuel Porter’s wife. (There is no indication as to when the Porters married, but it is
clear that they had no children.) However, in 1947, the Porters jointly transferred the same
parcel to Consolidated Fusl Company (now known as Consolidated Coal) at Velume 121, Page
381. Amended Complaint, Exhibits C and D. This deed reserved all the oil and gas rights for
the property to the “Grantors”. It was signed by both of the Porters, but there was no release of
dower rights. At the same time, the Porters transferred another 74 acres in Shoricreek Township,
Harrison County to Consolidated. As to the Shortcreek Township parcel, both Porters were
listed as owners as “husband and wife.” Again, they reserved the oil and gas rights. This time,

both of the Porters released their dower rights.
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Mr. Porter died in 1948, His will, executed in 1940, was probated and split his
inheritance amongst eight relatives, the descendants of whom are the Appellees in this case.
Mrs. Porter was not named or excluded in the will. The estate inventory listed their current
residence in the village, but not the reserved mineral interests sut in the townships on their
old farms. Mrs. Porter did not elect o take against the will, not knowing of the mineral
interest.

Mrs. Porter then executed ber own will in 1950, which was admitted into probate when
she passed away six weeks later. Her will Ieft her entire estate to three of her own relatives —
who are not Appellees in this case because they have not asserted any preservation of the mineral
mterest. Likewise, Mrs. Porter's estate inventory did not list the mineral reservation. Although
not being reviewed by this Court, it could be argued thai the Appellees have no interest in the
mineral rights because could have devolved to Mrs. Porter, had she known about them when she
elected not to take against her husband’s will.

The Appellants acquired title 0 & portion of these parcels in 2006, as recorded locally at
Volume 156, Page 2343, of the Harrison County Records. The 1947 mineral reservation by the

Porters is restated in the 2006 deed.

MOTICE AND RECORDED DOCUMENTS

Between 1947 and 2010, there was nothing recorded concerning the Porters’ mineral
reservation in the Harrison County reccords, other than the restatement of the reservation in
successive deeds concerning the surface property. The Appellants became owners of part of the

Porter land in 2006, They were soon approached for the oil and gas rights and attempted to



follow the newly repealed ané restated Ohio Dormant Mineral Rights Act, ORC §5301.56
(hereinafter “ODMA”) to clean up title to the mineral rights.

The Appellants published a notice of intent to claim sbandonment of mineral rights on
MNovember 27, 2010 in a local newspaper. Amended Complaint, Exhibit E.

Two days later, oo November 29, 2010, Appellee Jobn William Croskey recorded a Quit-
Claim Deed for the Porter Mineral Rights at Book 186, Page 605 of the Land Records of Harrison
County, Ohic. Amended ﬁfwmlﬁitaimﬁ Exhibit . The deed listed bimself a5 grantor and the graniess
as John William Croskey and Anita M. Croskey as frustees of the John William Croskey Revocable
Trust U/A/D June 1, 2007, The deed did not list how Appelise Croskey received any ownership in
the Porter Mineral Rights, did not conform to the recording statute, and does not appear in the chain
of title.

On December 23, 2010, Appelles Croskey recorded an Affidavii Preserving Minerals at
Book 186, Page 1949-1956, clé%ming that he bad an interest in the Porter Mineral Rights as an heir
of SBamuel A. Porter. He stated an intent o preserve his rights to the off and gas. Amended
Complaint, Exhibit H.

On Becember 27, 2010, the Appellants filed an affidavit claiming abandonment of the

mineral rights with the county recorder. Amended Complaint, Exhibit F,

LATIGATEON

The Appellants institwied the instant action on February 9, 2011, with a complaint fo
guiet title as to mineral rights as to the &2-acre portion of their 127-acre parcel in Harrison
County Court of Common Pleas Case No. CVH-2011-0019.  The Appeilants filed 2 motion for

summary judgment. Several Appellees responded to the motion. The trial court scheduled a pre-



trial to discuss these issues on December 9, 2011, At the pre-trial, several issues were discussed,
including the fact that several Appellees bad transferred their claimed ownership interest to
Appellee Tan Resources, LLC. Amended Complaint, Exhibits T through Z. By entry dated
December 13, 2011, the irial court deferred ruling on the motions for summary judgment.

On January 19, 2012, the Appellants moved to amend the original complaint and served a
copy of the same upon all of the Appelices. The trial court granted permission for the amended
complaint on the same date. All Appellees bt Consolidated answered the amended complaing,
although some of the answers came after the Appellants filed a motion for default judgment. No
counterclaims were ever filed.

On May 3, 2012, the Appellants filed motions for defanlt judpment and summary
judgment against the Appellees. Again, several, but not all of the Appellees filed responses to
this motion and their owh motions for summary judgment. There were no court hearings or oral
arguments of any kind on aﬁy issues in this case. Although discovery was exchanged, no
depositions were taken or submitted o the trial court.

By entry dated October 29, 2012, the trial court granted the motion of several Appellees
for swmmary judgment that they were the rightful owners of the mineral rights. The trial court
did not determine the percentage interest owned by each Appellee or whether some of the rights
were abandoned by Mrs. Porter’s heirs. The Appellants’ motion for summary judgment was
overruled and their claim was dismissed. The trial court based its decision on several grounds:

1. That the Appellees had not been properly notified pursuant to statute of the
Appellants” intent to claim an abandonment of the mineral interest.

2. That the Appellants’ 2009 deed, which noted an exception for the subject mineral

rights, was 2 “fitle trapsaction” pursuant to the Ohio Dormant Mineral Rights Act (ORC



§5301.56 and hereinafter referred to as “ODMA™) and therefore served as a bar to the
Appellants’ claim of abandomﬁent

3. That the Appellees” filing of recorded documents after the Appellants’ notice of
claim served as a bar to the Appellants’ claim of abandonment pursnant to the ODMA.

The Appellants timely filed a notice of appeal to the Seventh District Court of Appeals on
November 5, 2012, The Appellants also requested a stay of judgment. The trial court granted 2
stay on December 11, 2012, upon the pavment of a supersedes appellate bond. Said bond has
not been posted by the Appellants.

The parties briefed the appeliate issues and argued the case before the Seventh District
Court of Appeals. On September 24, 2013, the Court of Appeals affirmed the trial cour’s
decision, but reversed the trial court on several grounds. The Court of Appeals found that the
Appellants’ 2009 deed was not a “title transaction.” The Court of Appeals also found that the
Appelices had been properly néticad of the Appellants’ intent to claim abandonment. However,
the Court of Appeals ruled that the Appellees post-notice recording of an affidavit served
28 a bar to the 28-vear look back contemplated under the ODMA.

The Appellants timely filed 3 notice of appeal with this Cowt and a memorandum in
support of jurisdiction on one proposition of law concerning the 20-year look back. Several of
the Appeliees responded in opposition to the appeal. Many of these Appeliees filed cross-appeal
on the two issues on which the Court of Appeals ruled in Appellants’ favor. On March 12, 2014,
this Court by divided ruling accepted jurisdiction on the Appellants’ sole proposiiion of law and
declined jurisdiction on the Appeliees’ propositions of law. The trial and appellate court records
have been transmitted to this Court and this matter is now property before this Honorable Court

for iis review.



PROPOSITION OF LAW

OHIO REVISED CODE SECTION 5301.56(8)(3) REQUIRES A SHOWING BY A PARTY
CLAIMING THE PRESERVATION OF A PRIOR MINERAL INTEREST OF A
“SAVIMNGS EVENT” THAT OCCURRED IN THE 20 YEARS PRIOR TO NOTICE BEING
SERVED AND NOT A “SAVINGS EVENT” AFTER THE DATE OF THE ROTICE
BEING SERVED.

ORC §5301.5¢6, the ODMA, is clear. A party claiming to preserve a prior mineral
interest must show a savings event “within the twenty years immediately preceding the date on
which notice is served or published.” The Court of Appeals has incorrectly inserted iis
interpretation of what the Ohiﬂﬁ- Legislature infended to expand that timeline. Sirict construction
of the statute and plain reading of the words is all that is required. No one had filed anything
with the county record in the 20 vears immediately preceding November 27, 2010, that
gualified as a “savings event”. No savings event occurred within that 20 years. The Appellees
cannot use the November 29, 2010, filing to defeat the Appellants’ claim of abandonment. No
matier which section is eited, every part of the ODMA requires the Appellees {o identify a
“savings event” that teck place before November 27.

The CDMA was designed to aliow mineral interests to vest in the surface owner. It calis
for the abandonment of mineral rights and vesting of those rights with the surface owner under
certain circunstances. ORC §5301.56(B). To vest such a mineral interest, the surface owner
must do two things — serve notice and follow i up with a recorded document. ORC
§5301.56(F). There are three exceptions to the sbandonment of mineral rights — the rights
involve coal, the rights involve a governmental agency, or certain events have taken place in the
“20 years immediately preceeding the date on which notice is served or published” ORC

§5301.56(B). Those events include certain title transactions, actual production of minerals, the

issuance of drilling or mining permits, or that a claim fo preserve mineral interests has been filed



pursuant to statute. ORC §5301.56(B)3). The claim to preserve mineral interests must be filed
by the holder of those mineral rights. It must state the nature of the claim and the recording
information upon which it is based. ORC §5301.56(C)(1)(a). Additionally, the holder of the
mineral interest must identify “an event described in division (B)(3) of this section that has
occurred within the 20 years immediately preceding the date on which the notice was served or
published under division (E) of this section.” ORC §5301.6(H).

This is merely a “claim”. Without a claim, the county recorder can act to record the
abandonment. ORC §5301.56(H)(2). With a claim, the inferest is preserved until a judicial
determination can be made. This statute requires a clear record to see the order of events — title
transactions, notice publication, and claims — to help a court determine whether abandonment has
occurred. Both Section (B) and (H) have their own distinct uses.

All language used in each and every statutory enactment must be considered to have a
purpose. Morrow v. Morrow, 18 Ohio Law Abs. 235 (1934); Batchelor v. Newness, 145 Ohio St.
115 (1945). In construing a statute, the intent of the lawmakers is to be sought first in the
language employed. “In determining the requirements of a statute, we first look to the language
in the statute and if the language is unambiguous, we apply the clear meauing of the words
used.” Dodd v. Croskey, 2013-Ohio-4257, Harrison County Ct. App. No. HA-2012-0006, 126,
citing Roxane Laboratories, Inc. v. Tracy, 75 Ohio 8t.3d 125, 127, 661 N.E.2d 1011 (1996). If
the words are free from ambiguity and doubt, and express plainly, clearly and distinctly the senso
of the lawmakers, there is no“occasion to resort to other means of interpretation. Wishnek v.
Gulla, 114 N.E.2d 914 {(Cuyahoga County C.P., 1953). In construing a statute, the question is not
what the General Assembly intended to enact, but what the meaning was of that which the

General Assembly did enact. /d In interpreting a statute, courts ought not to add uncertainty to



the meaning and effect of language used in a statute by restricting the accepted and generally
understood meaning of common words. /d

The trial court held that Mr. Croskey’s affidavit met all of the requirements under ORC
§5301.56(C) and that it was effective 1o prevent abandonment of the mineral rights under this
statute. However, this ignores the plain language of the statute. ORC §5301.56(BX3) explicitly
states that a claim to preserve the mineral interest must have been filed “within the twenty years
immediately preceding the date on which netice is served or published” for such a claim to
have the effect of preserving the mineral rights.

The trial court and Court of Appeals stated that the legislature intended to allow mineral
rights holders to preserve their righis after notice has been served. However, netther the trial
court, the Court of Appeals, nor the Appellees in this case provide any proof of that legislative
intent. Indeed, the language of the statute indicates a contrary intent on the part of the legislature.

The word “preceding” is generally understood to mean “that inﬁnediateiy precedes in
time or place” and “precede” means “to be, go, or come ahead or in fromt of”. See Merriam
Webster’s Collegiate Dictionary, Tenth Edition. Under the ODMA, the claim to preserve the
mineral rights must come in the 20 years immediately preceding motice. As such, any claim to
preserve these rights must be made in the 20 vears immediately before notice is served or
published. The statute does not, in any section, provide for a claim to preserve which does not
precede notice,

Based on the plain language reading of the statute, a claim to preserve mineral rights
which is filed after notice is served is not effective to preserve a mineral rights holder’s claim to
those rights. The Court of Appeals erred when it ruled that the Appellees could preserve their

mineral rights under the ODMA by filing a recorded document that doss not conform to the



siatutory filing reguirements and to do so afler receiving notice pursuant to the statute. This
interpretation flies in the face of the intent of the legislature to efficiently reduce unclear chains of
title for mineral rights that have been unproductive for decades. It rewards claimants who “sit on
their rights” insteed of taking action.

The Appellant respectfully suggests that the Court of Appeals mistook the time for filing 2
claim to preserve mineral interests with the time for a “savings event”. Dodd, 25. The Appellees
had 60 days gffer the November 27 notice to file their claim to preserve their rights. They did that,
However, they clearly had to point to a savings event that occwred before November 27. In every
part of the statute, the same language is vsed: “20 years immedistely preceding the date on which
the notice was served or published.” The statute does not say “20 vears before the claim is filed”.

The ODMA is substantially similar to the proceds for sbandoning leases under ORC
§5301.332. The lessor must file a notice of abandonment and the lesses has 60 days to file a
claim that the lease has not been abandoned. If the lessee does not file the claim, the lessor can
have the county recorder note the abandonment on the recorded lease. If the claim is filed, legal
action must ensure 1o resolve the issue.

This lease abandonment statute has been around much longer than the ODMA and has
been imterpreted several times by the lower courts. If a lessor property followed the
abandonment statute with notice of default and the lessee does not properly file a claim, the
lessor will win a quiet title action. Edwards v. Blokemore, Washington Ct. App. Case No. 81 X
6, 82-LW-0993 (Fourth Dist., February 12, 1982). If the lessor does not properly follow the
statute, the lessee will win, Whitmer v. Mack, 81-LW-2274, Stark Cty. App. No. 5538 (Fifth
Dist., June 30, 1981); Monigomery v. Hamblin, 82-LW-2475, Licking Cty. App. No. CA-2843

(Fifth Dist., Nov. §, 1982). If the lessor follows the statute, but not the contract’s terms for lease



forfeiture, the lessee will win.  Wuenschel v. Northwood Energy Corp., 2008-Ohio-6879,
Ashtabula Ct. App. No. 2008CA00039 (11" Dist.). Thereis a concept of equity in such cases,
such as when the lessor intentionally sends notice to the wrong party and the correct party
corrects the default immediately. 7d, at %58 and 61. The Appellant simply asks to be held to
that same standard — fair dealing and following the statute.

Several courts have held that the filing of a claim under ORC §5301.56(H) is nothing
more — a claim. It does not “save the day” for the mineral interest holder. It simply means that a
judicial determination is required. Devitis v. Draper, Monroe County CCP Case No. 2012-429,
August 13, 2013, at 10 (attached), citing Marty v. Dennis, Monroe County CCP Case No. 2012~
203, April 11, 2013, at 11 (attached). To rule otherwise would allow a person with no relation to
the property to file a claim and‘ hold the mineral right hostage. It would also allow a legitimate
claimant to file a claim with a fictitious “savings event” and thwart the surface owner from
having any judicial review.

The plain language of the ODMA requires the Appellees o point to an event prior to the
notice. The Appellees still have not done so. To date, the state legislature has not seen fit to change
this statute. Rather the plain méaning of the words “immediately preceding” and *“the notice” in the
statute makes it clear what should be done in this case ~ the Appellees claim should be siricken

from the recorded documents and the mineral rights should vest with the Appeliants.
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CONCLUSION

The Appellants respectfully request that this Honorable Cowrt grant their position on the
Proposition of Law, reverse the judgments of the lower courts on this issue, instruct the lower courts
to enter a judgment in favor of the Appellants on their claim to quiet title, and 1o refer the matter of
slander of title concerning Appellee John William Croskey back to the trial court for further
adjudication.

Reapectfolly submitied,

IAUL HERVEY, REG. NO. 906361 l
ILLIANM DAISHER, REG. NO. 0087051
ATTORNEYS FOR APPELLANTS
FITZPATRICK, ZIMMERMAN & ROSE CO., LP.A.
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in the instant case. the Wial cowrt provided thiee rmesons for granting
surrenary judoument fo appelises. Firel the triad court found that the 2008 deod that
wansterred the surface nght o appellants & 3 tlie trensaction within the meaning of
LG, S30L.50 and thus, preserved appeficss’ minorsl interosts. Wa disagren with this
conclusion and find that # doos net support the grant of stmmary jadgment.  The
mineral erests were not the “subject of the 2009 atle tansaciion and s, that
Wansfer dud not preserve appelless’ mineral imteests.  Second, the Wal oourt
uetormined  thal appeliants falled fo salisfy the nolice requiements iy RO,
B3071.558(8) and this provided an independent basis for gramting suminary judoment
o appeliees. We also disagree with this conclusion.  Any doficlency in the notice
provided pursusnt to HL.O. B801.858(E) was harmless because at lesst one appefiee
saw the publishad nolice and rosponded. Therefore, the trial court was insorrect i
granting siennary judgment on those two hases.  Consequently, sppefants
agumants conceming those reasons have mert. That sald, the trial oowl's thisd
filed by Appolles John Willam Croskey compliod with RO 5301.85(H) and
accordingly preserved the mineral inlerests for anpellbes. Fusthormors, appefiants
did nol provide any svidence %0 the sl court I dispule the nformation in the
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affidavit thal the individuals fsted i the sifidevit we mineral intersst holders.
Therefore, the Wial court’s comed masoning regarding R.C. BOOLBEH) provides the
sole basis for affirming e gl couts grant of suramary udgment For the reasons
stated in the Oplnion rerdered herer, |t s the Sinad jJudament and order of this Court
that the jdgmend of the Common Pleas Cowd, Harison County, Ohio is aifired,
Costs taxed against sppelianis
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In the instant case, the trial court provided three reasons for granting
summary judgment to appeliees. First, the trial court found that the 2008 deed that
fransferred the surface right to appellants is a tile transaction within the meaning of
R.C. 5301.58 and thus, preserved appelless’ mineral interests. We disagres with this
conclusion and find that it doss not support the grant of summary wdgment. The
mineral interests were not the “subject of the 2008 title transaction and thus, that
fransfer did rot preserve appeliees’ mineral interests.  Second, the tial court
determined that appellanis falled to satisfy the notice requirements in R.C,
§301.58(E) and this provided an independent basis for granting summary judgment
fo appeliees. We also disagree with this conclusion. Any deficiency in the notice
provided pursuant to R.C. 5301.56(E) was hannless because at least one appslles
saw the published notice and responded. Therefore, the irial court was incorrest in
granting summary judgment on those two bases. Consequently, appeliants’ i
arguments concerning those reasons have meril. That said, the trial court's third
reasen for granting summary was correct. [t correctly determined that the affidavit
filed by Appellee John Wiliam Croskey complied with R.C. 5301.56(H) and
 accordingly preserved the mineral interaests for appellees. Furthermore, appellants
did not provide any evidence o the trial court to dispute the information in the
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affidavit that the individusls listed in the affidavit are rmineral interest holders.
Therefore, the tial court's correct reasoning regarding R.C. 5301.568(H) provides the
sole basis for affirming the tial cowt's grant of summary judgment. For the reasons
stated in the Opinion rendered herein, it is the fingl judgment and order of this Court
that the judgment of the Common Pleas Court, Harrison County, Ohio is affirmed.

Costs taxed against appeliants.

- JUDGES.
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VUKOVICH, J.

{1} Plaintiffs-appeliants Phillip Dodd and Julie Bologna appesl the decision
of the Harrison County Commion Pleas Court granting sumary judgment in favor of
defendants-appelless John Williarm Croskey, Mary E. Surrey, Roy Surrey, Emma
Jarie Croskey, Margaret Ann Tumer, Mary Louise Morgan, Martha Beard, Lee
Johnson, Edwin Johnson, Joann Zitko, David B. Porter, Joann C. Wesley, Cindy R.
VWeimer, Evart Dean Porter, Stuart Barry Porfer, Brian K. Porter, Mary Elaine Porter,

Kim D. Berty, Lorna C. Bowsr, Harriet J. Evans, Sandra J. Dodson, Karen A,

Chaney, Patty Hausman, Linda B. Boyd, and Terrd Hocker. This case is governed by
the Ohio Dormant Mineral Act, R.C. 5301.56. Four issues are argued in this case.

{fi2} The first issue is whether the 2009 deed that transferred the surface
rights to appeliants but also contained 2 prior mineral regew;ati’cn fo Samuel A Porter
and Blanche Long Porter is a fitle fransaction within the meaning of R.C. 5301586,
The second issue is whether appellants satisfied the notice requirement in R.C.
B301.58. The ihiﬁd- issue is whether the affidavit filed by appellee John William
Croskey, which was filed after the notice of intent to claim abandonment of mineral
interests was published in the local newspaper, was a savings event under R.C.
530’1.‘56(H}, The fourth issue raised is wheiher the trial court erred when it did not
reguire gppelleas to prove that they were the mineral interest holders,

{§3} For the reasons expressed below, we make the following conclusions.
The 2009 deed that transferred the surface rights o appellanis is not a titie
fransaction within the meaning of R.C. 5301.56. Any deficiency in the notice
provided to the apg‘;‘veiﬁees of appelianis’ intent {o have the mineral interests found fo
be abandoned is harmless because the publication notice reached at least one
appellee, who filed an affidavit atfempting to preserve the mineral interest. That
affidavit complied with R.C. 5301.56(H) and accordingly preserved the mineral
interests for appellees. Appellants did not Qrov}dé any evidence o the tial court to
dispute the information in the affidavit that the individuals listed in the affidavit are not
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mineral interest holders. Based upon those findings, we uphold the judgment of the
frial court for appeliees.
Staiement of Facts

{94} In August 2008, appellants acquired 127.8387 acres of land in Harrison
Counly, Ohlo from James Coffelf. The deed provided that the conveyance was
subiact {0 the following reservations:

 Excepting and reserving unfo Samus! A Porter and Blanche

Lﬁﬂgk Porter all of the off and gas in Warranty Deed 1o Consolidated

Fuel Company filed for record May 27, 1847 in Volume 121, page 381,

Deed Records for the 148,105 acre. (Note: No further transfers)

Excepling # one-thind interest in the ol and gas to Samuel A,

Porter and Blanche Long Porter' in Warranty Deed filed for record may

isic] 27, 1847 in Volume 121, page 383, Deed Records,

August 5, 2009 S‘uwiwﬁship Deed.

{‘3}5} Shortly after acquiring the surface rights, appellants were approached
by an oif and gas company sgeking to purchase the mineral rights fo that fract of
fand,

{48} As aresull of that request, on November 27, 2010, appellants published
i the Harrison News Herald a notice of infent fo claim abandonment of off and gas
interests underlying their property. As the above reservations show, these interests
were previously reserved by the Porders, The published nofice was addressed to
“Samuel A. Porter and Blanche Long Porter, thelr unknown successor and assigns.”

{7y Two §ays later, appelles John William Croskey recorded a Quit-Claim
Deed for the off and gas interests located on the property. Then, on Dacember 23,
2010, Croskey filed a document fitled “Affidavit Presenving Minerals”  Croskey

"This trigl court found that this exception. cantains an embr. The reservation of @ 1/3 inferest in
the ol and gas as noted in the Instrument was ratalned by Emma A. Croskey, not Samus! A, Porter
and Bisnchz Long Porter, The trial court, however, concluded that the error was without consetiuence
in determining whether summary judgment should be granted ip appaliants, Neither pardy disputes this
finding. Thus, 1 is not addressed by this coun.
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cigimed to be an heir of the Porters and thus, cwns a portion of the mineral interests,
fn this affidavit, Croskey also named numsrous other persons that are glieged to be
heirs of Samuel A. Porter and Blanche Long Porter that ikewsse own an interest in
the oll and gas reserves,

{18} On February 8, 2011, appeliants filed an action to guiet title 1o the o
and gas interesis. Appellants asked the Harrison County Common Pleas Court to
find ihat the oll and gas interests were abandoned and thus, pursuant to the Ohio
Dormant Mineral Act, appellants, as the surface rights owners, were entitled to be
named as owners of the off and gas reserves. Or in other words, appeliants wantaed
the trial court o find that the affidavit was void and did not preserve appsliess’
mineral interests. The complaint named all of the persons Croskey named as heirs
of Samuel A. Porler and Blanche Long Porter as defendants.

{18} Al appelless filed answers that contained denials.  Thereafier,
appeliants moved for summary judgment claiming that pursuant to the Ohio Dormant
Mineral Act they are enfitled to be named the ownsrs of the mineral interests.
Appeliees fited motions in opposition to summary judgment and motions for summary
judgment.

{110} After reviewing the parties’ arguments, the trial court denied appellants’
summary judgment motion and granted appefiees’ summary judgment motion, Thus,
the court desmed that the mineral inferests were nof abandoned and that appeliees
retained the mineral interests that were acquired through testate from the Porfers,

{11} Appellants appeal from that decision.

Standard of Raview

{§12} In reviewing a summary judgment award we apply a de novo standard
of review. Cole v. Am. Industries & Resources Corp., 128 Ohio App.3d 548, 552, 715
N.E.2d 1179 (7th Dist. 1998). Thus, we use the same test as the trial court did, Civ.R.
56(C). That rule provides that the rial court shall render summary judgment if no
genuine issue of material fact exists and when construing the evidence mest strongly

in favor of the nonmoving party, reasonable minds can only conelude that the moving
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party is entitied fo judgment as a matter of law. State ax ref, Parsons v, Heming, 68
Ohic 81.3d 509, 511, 628 N.E.2d 1377 {1884},
CHIC DORMANT MINERAL ACT

{113} The arguments raised by appsilants address different aspects of the
Ohio Dormant Mineral Act.  The Ohio Dormant BMineral Act, as codified in R.C.
5301.58, eslablishes 8 process by which mineral interests may be desmed
abandoned and deemed to have vested fo the owner of the surface rights.

{114} The trial court provided three reasons for granting summary judgment.
First, it concluded that the subject mineral interests met one of the provisions in R.C.
5301.56(8) and therefore, were not abandoned. Second, it found appeliants failed o
comply with the nofice provisions in R.C. 5301.568(F) and that was another reason
supporting the grant of summary judgment. Lastly, it found that even ¥ the interests
were nol abandoned and notice was properly given, the holders of the mineral
interest took the appropriste steps set forth in R.C. 5301.56(H) to preserve their

mineral interests.
{115} Appellants find fault with each reason and alfernatively argue that sven
i the trial cowrt was corect in alf of its conclusions, it still erred in granting summary
judgment because it failed 1o require appeliees to provide proof of their ownarship of
the mineral interesis. .
{1118} In reviewing sppellants’ arguments, we will first address the trial court’s |

| - third reason for granting summary judgment, preservation of mineral interests, since

it provides the sole and most persuasive basis for affirming the frial court’s grant of

summary judgment.
At to Presorve Mineral Inferests

{1172 The argument addressing the trial couwrls decision that appelises'
performed an act that preserved thelr mineral interests’ states:

1118} “The frial court erred in finding that the Croskey affidavit was a ‘savings
event” undsr Revised Code § 5301.56.7 A

{918} R.C. 5301.56(H)(1) provides that within 80 days of service or
publicetion notice of the surface owner's intent to have the mineral interests be
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deemed abandoned, the holder of the mineral interest can ¢laim that the mineral
interest has not been abandoned by filing one of two documents — an affidavit or a
claim,

{920} The affidavit is governed by R.C. B301.56(H)(1)b) and that statute
provides that in order to preserve the mineral interest the affidavit must identify an
event listed in RO, 5301.56(B3) that has cccurred ‘within the twenty years
immediately preceding the date on which the notice was served or published under
division (E} of this section.” R.C. 8301 56(H){1)(b). The events listed in section (B)(3)
automatically establish that the mineral interests have not been abandoned.

{fi21} The other document is “z claim to preserve the mineral interest” R.C.
5301.56(H){1}{a) states fhat this claim is fo be made in accordance with R.O.
5301.56(C). That section states the information that must be contained in "a clain to
preserve the mineral interest”; and that it must be filed within sbdy days after the date
of natica.

{§22} On December 23, 2010, which was within sidy days of appellants’
published notice, appellee John William Croskey fled a document titled “Affidavit
Preserving Minerals” in Harrison County Recorder's Office. While this document is
titled as an affidavit, it does not identify an event under division (B)3) which would
deem the mineral interest not excluded. Thus, it does not constitute an affidavit that
is described in division (H){1)}{b). However, the trial court found that it does constitute
“a claim to preserve the mineral inferest” as described jn division (H)(1)(a).

{523} Appellants maintain that finding is incorrect because appelles John
Witliam Croskey's affidavit was not filed within the 20 years immediately preceding
the notice. They contend that the 20 years immediately preceding the date of the
notice requirement applies to a claim filed pursuant to R.C. 5301.56(H(1)(z).

{924} This assertion i based on R.C. 5301.56(H){1)a)'s statement that the
claim 1o preserve the mineral interest is 16 be in docordance with R.C. 5301.56(C).
Appellants claim that section {C) requires a claim {0 preserve the mineral interest o
be filed within the 20 years immediately preceding the dale that notice is published
under section (E). Appsliants reach this conclusion because the first sentence of
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section {C}. slates a claim o preserve 3 mineral interest from being deemed
abandoned under section (B) may be filed for record by its holders, R.C.
5301.56(C)(1). Section (B){3)(e) specifically deals with claims to preserve a mineral
interest. That section states that a minera! intersst will not be deemed abandonad if
within the 20 years immediately preceding the date on which notice was served or
published, the holder has ﬁﬂ}eci & claim to preserve the mingral interest in accordarics
with R.C. 5301.58(C). R.C. 5301.56(B)(3)(e). Thus, in short, appellants argue that
the 20 year requirement applies under R.C. 5301.55(H){1)(a} because {(H)1){a)
requires that the claim must in done in accofdance with R.C. 5301.568(C); and that
section specifically refers to R.C. 5301.56(B}, subsection (3){(e) of which requires the
claim to be filed within 20 years preceding the notice.

{925} Appeliants are correct that section (H) refers to section (C) and section
{C} refers fo section (B). However, thelr conclusion that due fo those references,
R.C. 5301.58(H){(1)}{a) requires the claim i preserve mineral interest {o be filed within
the 20 years immediately preceding the notice in order fo preserve the interest is
incorrect. '

{526} In determining the requirements of a statute, we first look {o the specific
language in the statute and if the language is unambiguous, we apply the clear
meaning of the words used. Roxane Laboratories, Inc. v. Tracy, 75 Ohio St.3d 125,
127, 661 N.E.2d 1011 (1986). However, if the statute is ambigucus then we look fo
the legislative intent. Baley v. Republic Engineered Steels, inc., 91 Ohio St.3d 38,
40, 741 N.E.2d 121 {2001}

{927} In reading R.C. 5301.56(H) it can be concluded that if provides two
rieans through which a mineral inferest holder can assert that the mineral interest is
not abandoned. Subsection {1}{b) deals with the acts fisted in R.C. 5301.56(8)(3) that
accurred within the 20 years immediately preceding the notice of the surface owners’
intent to have the interests deemed abandoned. R.C. 5301.568(B)(3)}e) speciﬁca-iiy
provides for the filing of a claim to preserve the mingral interest that meets the
requirements in R.C, 5301.58(C). Thus, R.C. 5301.58(H}{(1){b) addresses past

avenis that render the interest not abardoned,
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{128} R.C. 5301.58(H)(1}{a). on the other hand, allows for a present act by
the mineral interest holder that prevents the interest from being determined to be
abandoned. As stated above, that section states the mineral interest holder may file
a claim {0 preserve the mineral interest in accordance with R.C. 5301.588{C) within 80
days affer the date of notice.

{129} That said, it is acknowledged that unider R.C. 5301.56(H){(1)}(a) the
claim io preseive the mineral intersst must be done in accordance with R.O.
8301.88(Cy R.C. 8301.56(C) states’

{C¥1) A claim to preserve a mineral interest from being desmed
abandoned under division (B} of this section may be filed for record by

its holder. Subject to division {C){3) of this section, the claim shall be

filed and recorded in accordance with division (H) of this section and

sections 31718 to 317.207 and 5301.52 of the Revised Code, and shall

consist of a notice that does all of the foliowing:

(8) States the nature of the mineral interest claimed and any
recording information upon which the claim is based;

(b) Otherwise complies with section 5301.52 of the Revised

Cade;

{c} States that the holder does net intend fo abandon, but instead

to preserve, the holder's rights in the mineral interest.

(2} A claim that complies with division (C)(1) of this section or, if
ai;}pﬁg:abﬁe, divisions (C}{1) and (3} of this section preserves the rights of

all holders of a mineral inferest in the same lands.

{3) Any holder of an interest for use in underground gas storage
operations may preserve the holder's interest, and those of any lessor

of the interest, by a single dlaim, that defines the boundaries of the

storage field or pool and is formations, without describing each

separate interest claimed. The claim is prima-facie evidence of the use

of each separate interest in underground gas slorage operations.

R.C. 5301.5868(C).
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{730} The first sentence of section (C) does refer to saction (B). However, it
is only stating that a claim under division (B) may be filed for record by its holder.
Here, the claim was filed under division (H)}{1)(a), not division (B). The clear
language of R.C. 5301.56(H)(1}{a} does not require the claim fo preserve the mineral
inferest to have been filed within the 20 vears immediately preceding the notice.
Rather it requires the claim to be filed within 60 days afier the notice. The mere
reference in division (C) to division (B) does not mean that a claim filed under division
{(H){(1)}(a) has the same 20 year requirement that a claim filed under division (B) does.
Therefore, appellants assertion that 20 year requirement applies to a claim filed
under division (H)}{1)}{a) fails.

{931} If we were to read division (H){(1)}{a} in the manner urged by appellants,
it would mean that a claim to preserve a mineral interest filed under that division niot
only has to have been filed within the 20 years immediately preceding the surface
owrier's notice of intent to have the mineral inlerests deemed abandoned, but also
within 60 day after the notice. Reading it in is this manner causes two problems in
the statute. |

{932} First, it creates a redundancy in the statute. R.C. 5301.56(H(1iB)
already governs the situation where a dlaim was filed within the 20 years immediately
preceding the notice. As aforementioned under R.C. B301.56(H){1)}(b) a mineral
interest holder can preserve their rights by filing an affidavit that identifies an svent
listed in section (B)3). R.C, 5301.56(B)}(3) states that if certain events have occurred
“within the twently years immediately preceding the date on which the notice was
served or published under division (E) of this section” the mineral interests have not
been abandoned. One of the events listed is the filing of a claim preserving the
mineral interest in accordance with the requirements in R.C. 5301.58(C). R.C.
5301.56(B)(3)(e). Consequently, f R.C. 5301.586(H){1)(a) is read to require the claim
to have been filed within the 20 vears immediately preceding the notice, there is no
need for that provision because it is already covered under R.C. 5301.56(-)(1)}{b).
The legislature would not have intended for the statute to be redundant; rather the

intent is for all provisions to have meaning.
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{933} Second, it does not give effect to the words used and not used in the
statute. The specific language of R.C. 8301.56(H)(1) is;
(H)(1) If @ holder or a holder's successors or assigness claim
that the mineral interest that is the subiect of a noticé under division (£}
of this section has not begn abandoned, the holder or the holders
BUCCESSONS. ér assigness, not later than sixly days after the date on
which the notice was served or published, as applicable, shall file in the
office of the county recorder of each county where the land that is
subject to the mineral interest is located one of the following:
{a} A claim to pressive the minerad interest in accordarice with
division {C} of this section;
(b} An affidavit that identifies an event described in division
{B}23) of this section that has occurred within the fwenty years
immediately preceding the date on which the notice was served or
published under division (E) of this section.
R.C. 5301.56(H){(1¥a(b). _ ;
{134} R.C. 5301.56(H)(1)(b) specifically mentions the 20 vesr requirement,
i.e. that an event has fo ocour within the 20 years immediately preceding notice. The |
legislature could have chosen to leave ouf the 20 year language and that
requirement would still have been required because of the reference o R.C,
5301.56(B)(3). R.C. 5301.56(B)(3) specifically states that.if certain events occur
within the 20 years immediately preceding the nofice, the mineral inferests are not
deemed abandoned. That said, the legisiature chose to restate the 20 year
requirement fo eméum that that requirement was applicable. However, R.C.
5301.68(H){(1){(a) does not mendion a 20 vear requirement. Likewise, R.C.
3301.56(C) does not expressly slate a 20 year requirement. I the legislature wanted
the 20 year requirement to apply i knew the language to use, which is evidenced by
the language used in R.C. 5301.56(H}{1)(b). Yet, it did not employ such language.
Thus, the legislature’s choice to not state the 20 year requirsment in R.C.
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S301.58(H)(1){a} also lands support for the conclusion that the 20 vear reguirement is
inapplicable to that section. ,

{135} Furthermore, the conclusion that R.C. 5301.56(H)(1)(a} allows for a
mineral interest holder to take a present action by filing & claim fo pressrve the
mineral interest after notice, even though the claim was not filed within the 20 vears
immediately preceding notice, is supported by the general rule that the law abhors a
forfeiture. Stafe ex rel. Falke v. Monigomery Crly. Residential Dev., inc., 40 Ohio St
3d 71, 73, 531 N.E.2d 688 {1988). Thus, the law requires that we favor individual
property rights when interpreting forfeiture statutes.  Ohio Dep't of Liquor Controf v.
Sons of ltaly Lodge 0917, 65 Ohio St. 3d 532, 534, 605 N.E 2d 368 (19882). Allowing
for a present act o prevent forfeiture of the mineral interest favors individual property
rights. ‘

{138} Thersfore, considering all the above, the argument that appeliees did
not preserve their, mineral rights lacks merit.  The tral court's decision fo grant
summary judgment is upheld for this reaso.

' Mineral Interests Subject of a Title Transaction
{137} Appellants also argue that the tial court incorrectly determinad that the
mineral interests were not abandoned under R.C. 5301.58, by stating:
| {7138} "The triaf court erred by finding that the restatement of a prior mineral
reservation in later deeds is 3 ‘title fransaction” within the méaﬁ-in_g of Ohic Revised
Code §5301.56." ;

{139} R.C. 5301.56(B) indicates that mineral inferests will not be desmed
abandoned if they are coal interests, if the interests are held by the United States, the
State of Ohio or any political subidivisions, or if certain enumarated actions are taken
within the precediné twenty vears. The mineral inferests al issue in this case are not
owned by a political subdivision and they are not coal interests. Therefore, in order
for the interest {o automatically be determined fo not be abandoned one of the
provisions under R.C. 5301.56(B}3) must be applicable. The {rial court found that
provision (BY2)(a) was applicable. That section states:




-1

(3) Within the twenly years immediately preceding the date on
which nolice is served or published under division (E) of this section,

one or more of the following has ocourred:

{ay The mineral interest has been the subject of a title fransaction

that has been filed or recorded in the office of the county recorder of the

county in which the lands are located.
R.C. 5301.568(B}{3)(a).

{7140} in finding that this section applied, the court explained that in 2009,
when appellants acquired the surface rights, the instrument that corveyed those
rights to them included the reservation of the oil and gas interests o Samuel A.
Porter and Blanche Long Porter. Thus, it concluded that the mineral interests were
the “subject of’ the fitle transaction and that it had been filed within 20 years
immediately preceding the publishing of notice under R.C. 5301 .56(E).

{fi41} There is no dispute that the 2009 deed was filed within the 20 years
immediately preceding appellants’ 2011 notice of intent to claim abandoned minaral
interests that was published in the Harrison Herald News. The issue to be desﬁided
here is whether the ol and gas interest was the “subject of that title transaction.

{142} As aforementioned, “lithe principles of stafutory construction require
courts o first ook at the specific language contained in the siatute, and, if the
language is unambiguous, to then apply the clear meaning of the words used.”
Roxane Laborafories, inc., 75 Ohic St3d 125, 127, 661 N.E2d 1011. RO
§301.568(B){3)(a) is unambiguous. Therefore, the meaning of all the words used must
be considered.

{143} Title fransaction is not defined in the Ohio Dormant Mineral Act.
However, it is defined in the Marketable Title Act as “any transaction affecting title to
any inferest in land, including title by will or descent, title by tax deed, or by trustee’s,
assigniee's, guardiar's, executor's, administrator's, or sheriffs deed, or decree of any
court, as well as warranty deed, quit claim deed, or morigage.” R.C. 5301.47(F).
This is a commuon definition of a title transaction. By this definition the 2000 deed

clearly constifutes a title fransaction.
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{$44} Division (3){a), however, also requires the mineral interests to be the
‘subject of" a title transaction. Both parties cite this court to Ridde/ v. Layman, 5th
Dist. No. 94CA114 (July 10, 1995), 1o support their respective positions regarding
whether the mineral inferests were the “subject of’ the 2009 title transaction.

{748} in Riddsl, Austin and Eula transferred 111 acres to Hilda, but refained
49% of the mineral interests to that property. This transfer cccurred in 1965, but was
not recorded until June 1973, However, in May 1973, Hilda transferred the property
to the Tarboxs. That deed did not contain the reservation of minsral interests. In
1860 the Tarboxs transferred the property fo Ridds! and that deed also did not -
contain the reservation of mineral interests.  In 1994, Riddel filed an action to quist
title. Eula filed an answer and counterclaim alleding to hold 48% of the mineral
interests to the property. The tial court granted Eula summiary judgment and held
that she owned 48% of the mineral interests to the property.

{{146} The appeliate court upheld that decision. Based on the Ohio Dormant
Mineral Act that was in effect at the time {which is the previous version of the Ohio
Dormant Mineral Act} the appellate court stated that in order for Eula to retain her
49% mineral interest in the property there had to be 3 tifle transaction, of which the
mineral interest was subject of, that had been filed or recorded in the county
recorder's office within the past 20 years from the enactment of the statute. /d. I
found that the 49% mineral interest reservation was the “subject of the title
transaction in 1865 when Austin and Eula transferred the 111 acres to Hilda. /d.
That deed was recorded in 1973, The staiute was enacted in 1988. Therefore, the
recording of the 1965 deed in 1973 oocurrad within 20 years preceding the date the
statute was enacted, i

{947} Despite sach parly's insistence, Riddle does not shed much light on
what it means to benv“su-bja‘ct of 4 title transaction.” Clearly, the mineral interest in that
case was the “subject of’ the 1965 title transaction; in that transaction the grantor
specifically retained a mineral interest.  Ridded, however, does not address whether
the mineral intersst would be the “subject of” the 1973 or 1890 title transactions if the
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previous mineral reservations were contained in those transactions, which i the
exact issue presented to this court. Thus, this case is not instructive.

{§148} Other than Riddsl, there is no case law in Ohio discussing what “subject
of a title transaction” means. Furthérmore, “subject of is not defined in the statute.
Therefore, the phrase must be given its plain, common, ordinary meaning and is fo
be construed “according to the rules of grammar and common usage.” Smith v,
Landfafr, 135 Ohio St.3d 88, 2012-Ohio-5682, 884 N.E.2d 1016, § 18. The common
definition of the word “subject” is fopic of interest, primary theme or basis for action.
Webster's || New Riverside University Dictionary 1153 (1984). Under this definition
the mineral interests are not the “subject of” the title transaction. Here, the primary
purpose of the title transaction is the sale of surface rights. While the deed doss
mention the ofl ard gas reservations, the deed does not fransfer those rights. In
order for the mineral interest fo be the “subject of” the title transaction the grantor
must be conveying that interest or refaining that interest. Here, the mineral interest
was not being conveyed or retained by Coffelt, the party that sold the property to
appellants.

{§48} Therefore, we disagrée with the trial court’s conclusion that oit and gas
interests were the “subject of” the 2009 title transaction. Instead we specifically find
that they were not the “subject of’ the 2008 title fransaction. Furthermore, we note
that there is no evidence in the record that the oif and gas interests were the “subject
of' a title transaction in the 20 years Immediately preceding the publishing of the
nolice to claim the mineral interests were abandoned. Conseguently, the trial court's
decision io grant summary judgment io appellees on the basis of R.C.
5301.56(B)3)Xa) was incorrect. This argument has merit.

{7150} Regardiess, as discussed above, summary judgment was appropriately
granted on the basis that appelless took affirmative steps o preserve their mineral
interests after notice of appellant's intent {o have the mineral inferests desmed
abandoned was published.

Notice
{551} The argument regarding riotice provides:
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{152} "The trial court erred in finding that the appellants faifed to satisty the
notice requirements of Ohio Revised Code § 5301.58.”

{953} When mineral inierest do not mieet one of the requirements in R.C.
5301.56(B) to be deemed not abandoned, the surface owner may then ‘ake steps io
have the mineral interest deemed to be abandoned and o have those interesis
reattach to the surface. This process begins with the surface owner providing notice
to the holder of the mineral interest as set forth In R.C. 5301.56(F).

{4154} Division (E)1) requires the surface cwner to serve notlice o each
holder or each holders successors or assignees 3t the last known address of the
owner's intent to declare the mineral interest abandoned. A “holder means the
record holder of a mineral interest, and any person who derives the persor's rights
from, or has a comivion source with, the record holder.” R.C. 5301.56 (A)1). Thus,
holder would include any heirs or assigns of the Porlers.

{9185} R.C. B301.58(E) requires the naotice to be given by certified mail, retumn
receipt requested.  If service of notice “cannot be completed fo any holder,” the
owner shall publish notice of its intent tp declare the mineral intersst abandoned at
least once In a newspaper of general circulation in the county where the land that is
subject 1o the intersst is located. The notice shall contain all of the information
specified in R.C. 5301.56(F).

{456} tere, It is undisputed that appeliants did not attempt fo notify any of the
appeliees by certified mail. Itis also undisputed that Samuel A. Porter and Blanche
Long Porlsr are deceased. Since appeliants did not know the Poriers’ hairs they
published the notice in the Harison Herald News, a local newspaper. All parties
agree that the published notice complied with the requirements in R.C. 5301 56({F).

{357} Appellees assert that appellants falled fo comply with the mandates of
R.C. 5301.58(F) because cerlified mall was not plemptad. The trial court agreed
and provided this as basis for granting summary judgment to appelises,

{988} We agree with the irial court and appelless that the language of the
statule allowing for published niotice if certified mail could not be completed indicales
that there must be an atfempt to notify by cerlified mall. Appeliants complain that |
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there is no guidance as to the fengths surface owners must go 1o determing who the
holders of the interests might be to attempt certified mall. They asser that they did a
title search for the transfer of mineral interests, that they searched the probate
records and that they could not determine who to serve by certified mail. The
evidence submitted indicates that they did a title search; howsver, there s no
indication in the affidavits that a probale records search was performed.  We
understand the difficulty in determining, in instances such as these, who are the helrs
and assigns. That said, we do not need to determine whether the actions taken by
appeliants would be enough to show an attempt at certified mal,

{958} Herg, the fallure to strictly comply with the statute does not provide a
basis for granting sumimary judgment. The published notice reached one of the
parties claiming to have interest.  Appellee John Willlarn Croskey on December 23,
2010, filed an Affidavit Preserving Minerals that asserted his interest and his
relatives’ interest in the mineral inferests. In that affidavit it provides when Samuel A
Porter died, that his estate was administered in Harrison County Probate Court and
indicates who recelved the residue of his estate. The puipose of the notice
requirement is to have the persons with mineral interests receive the notice of the
surface owner's iﬁfeﬂi to claim the mineral inlerests abandoned. Therefore, since
notice: was received and that party could took timely action o preserve the mineral
interests, failire fo stictly comply with the notice requirement, in this instance,
amounts to harmiess eror,

{1603 Consequently, alleged inadequate notice does not provide a reason for
granting summary judgment to appeliees.

Ownership of Interest

{181} Appeliants last argument is an alternative fo the above arguments.
They assert that evéﬂ if the appellees met the requirements o presewve their mineral
irerests, the tial court erred when & did not require them to prove their ownership

intergsts:
{7162} "The tial court erred and abused its discretion in net requiring the

mineral rights claimants to provide proof of their owriership interests.”
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{163} This argument lacks merit. Appellants were seeking to quiet title to the
rineral interests in the land fo which they owned the surface rights. They wers doing
this through the application of the Chio Dormant Mineral Act Croskey filed an
affidavit preserving mineral interests claiming fhat he and all parties listed in the
affidavit are heirs of the Porters and thus are holders of the mineral inferest. The
affidavit explains how the parties listed are the Porters’ heirs. The trial court
defermingd that the Croskey affidavit preserved the mineral interests. This is a
finding that the parties listed in that affidavit are holders of the mineral interests.

{#64} The parly moving for summary judgment bears the initial burden of
informing the trial court of the basis for its motion and identifying those portions of the
record that demonstrate the absence of & genuine issue of material fact. The moving
party must spesifically point to some evidence which demonstrates the Non-Moving
party cannot suppert its claim. i the moving parly satisfies this requirement, the
burden shifts to the non-maving party to set forth specific facts demonshrating there is
a genuine issue of material fact for trial. Vahifa v. Hafl, 77 Ohio St.3d 421, 429, 874
N.E.2d 1164, 1987-Ohio-258, cifing Dresher v. Burf, 75 Chio St.3d 280, 293, 662
N.E.dd 264 (19986).

{965} Agpef%anés provided no evidence to dispute the Croskey affidavit, they
did not offer any evidence that the appeliees are not the heirs or assigns of the
Porters. Since the sworn affidavit provided evidence that the appeliees are the heirs
or assigns, the burden shifted o appellents to provide confiicting evidence.
Appeilants failed to meet that burden.

{86} Appellants also assert that summary judgment should not have been
granted hecause the frial court did not determine how much mineral interest each
party owned. This issue however, was not presented to the trial courl. As siated
above, the trial court was asked to determine whether the mineral interests were
abandoned; it was not asked {o partition the mineral interests. Therefore, the trial
court did not err when it did not determine how much interest each parly owned.

{567} Forthose reasons, this assignment of eror lacks merit.




Conclusion

AT

{88} In conclusion, the trial court incorrectly determined that suminary

judgment was appropriate because the 2009 deed that transferred the surface rights
o appellants was a title transaction within the meaning of R.C. 5301.56(B)3)(a).
Furthermore, it incorrectly determined thet the failure to comply with the notice
provisions in R.C. 5301.568(E) alsv provided a basis for granting summary judgment

o appeliess even though at lsast one appelice received the notice.  That said,

the

trial court comrectly determined that the affidavit filed after receiving the notice
complied with R.C. 5301.868(H) and accordingly preserved the mineral interests for
appeliees. Furthermore, appellants did not provide any evidence to the trial court to

dispute the information in the affidavit that the individuals listed in the affidavit are not

mineral interest holders. Thersfore, the judgment of the trial court is affirmed.

Doncfrio, J., conours.,
DeGenaro, P, conours.,

APPROVED:

\_JOBEPH 1. VOKOWVICH, JUBGE
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N THE COURT OF COMMON PLEAS

HARRISON Q@B”N’f% I 1200729 m I3
GENERAL DIVISION P

PHILLIP B. DODD HARRISOR COUHTY. Srig
and JULIE R BOLOGNA CABE NO. CVE 28110018

Plaintiffs, o

s,
JOHEN WIHLLIAM CROBKEY, et al. S GMENT ENTRY

Befendants,

Thiz matter comes befwe the Court Hpoa Pi:ainﬁﬁ's’ Motion for Summary
Judgment and Defendants’ Counler-Motions for Summery fudgment.

There are mumerous motons for soenary judgment pending hereln, o with:
Plaiotiff™s Motion Por Swumary Fodgment filed May 3, 2012; Moton For Surmmary
Fudgment of Defendants Lorns O Bower, Hazﬁet 3. Bvans and Sandra 1. Dodson filed
Fely 27, 2011, Motion For Swomary Tndgment of Defendants Kaven A, Chazey, Patty
Hansman, Linda C. Boyd and Terd Hocker and the Maosion For Sumwaary Jodgment fled
on August 11, 2011 on bebalf of Defendants John William Croskey, Mary E. Sorrey and
Roy Sumrey, Emuma Jane Croskey, Margaret Ann Turmer, Mary Louise Morgan, Martha
Beard, Les Johnson, Bdwin Johnson, Joann Zitko, David B. Porer, John O Wealey,
Cindy R. Weimer, Bvart Dean Porter, Stuart Barry Poster, Brisg K. Forter, May Elaine
Porter and Kiro D, Beary, ig‘éumﬁmm briefs and memorands and affidavits in sopport of

oF it opposition to said motions have also been Sled herein.

L Bummnary Judement

Civ. K. 36(C) provides in relevant part:

* # *® Summmary fodgment shall be rendersd
foribwith if the pleadings, depositions, soswers o
interrogatories, written adussions, affidavits, ranscripts of
evidence, and written stipulations of fact, if any, timely
filed in the action, show that there is ne gennine 15500 25 1o
any waterial fact and thet the moving perty is entitled o
Jedgment 83 2 matter of law. No evidence or stipulation




may be considered exoept as stated in this role. A mummary
Judgment shall oot be rendered noless it appears from the
evidenoe or stiplation, and only from the evidence or
sipdation fhat ressonable minds can coms o but one
conclusion and that conclusion is adverse 1o fhe party
ageinst whom the motion for sommiary fudgment is made,
- that party being entitled 1o bave the evidence or stipulation
construed most strongly in the party’s favor. # * #

The Supreme Cowt of Ohio bas offered a suecinct review of mpplesble law in iis

decision in the case of E}vm’ v, Smdth, 110 Ohio 51348 24, 2008-Ohin-3455, 850 N.8.24

47, at 2627

The procedure set forth in Ohio Civ.R. 56 is modeled afer
the federsl role that authorizes swomery jodgment in
appropriaie cases. 3es Hoofen v Safe duto Bns. Co., 100
Qhie 834 8, 2003-Ohic-4825, 795 NE2d 648 at 116,
citing 1970 Staff Notes to Civ. 56. Summery ndgment
will be granted only wheo there rernsins oo grovine issus
of material fzct and, when construing the evidence most
strongly m fivor of the nonrmoving party, reasonsble minds
can oply conchide that the moviog parly is eatiffed o
Fudgroent as 7 matter of law., CivR.56{C); Temple v. Wean
United, Inc. {1877}, Ohio 824 317, 327, 4 0.0.34 466,
364 1ME.2d 267, The burden of showing no geovine issne
of material fact exists, falls wpon the party who fles for
suenmary judgment. Drasher vo Burs (18986}, 75 Ohio 5134
280, 204, 662 WE.24 264. Onee the meovant supports his
‘o her metion with appwopriate evidentiary materials, the
pon-maving party “may oot rest upon mere sllegations or
depaly of the party’s pleadings, but the party’s response,
by affidavit or as otheswise provided In thiz mle, must set
forth specific facts showing that there iz o pamins issue for
trial” Civ.R. 56 {£),

As the United Blates Suprome Cowrt has observed, the
Federa} Rules of Civil Procedure are “designed “to secuze
the just, speedy and inexpensive determination of every
action.” ¥Fed Rule Civ, Proc. 1 # % %, Ruls 56 muost be
constraed with due regard not only for the rights of parsons
asserting clatms and defenses that are adequately based in
fact to have those claims and defenses tried io 8 jury,
also for the righis of persons opposing such claims and
defeases to demonstgate in the maoper provided by the
Rule, prior to tisl, that the clatms and defenses heve no




factual basis.” Celotex Corp. v, Catrest {1986), 477 UK.
317,327, 106 5.CL 2548, 91 L.EA.24 265,

Before ruling on 2 motion for summary indgment, the trial
couet’s obligation is {o rasd the svidence most favorably for

. the nonmeving party 10 2es i thers iz 2 “genuine iasve of
matesial fact” to be resolved. Only if thers iz none, doss
the oourt then decide whetber the movant deserves
fodgment as a spatter of law.  As the Unfled States Supreme
Conwt has explained, “ololy dispuies over facts that might
affect the outeome of the sult vader the goveming law will
property precinde the entry of summary judgment™®
Ardorson v, Liberty Lobby, Inc. (1986} 477 1.5, 242, 248,
106 5,08 2505, 91 LLE4.2d 202,

The Ceort must carefully examine the materisls filed herein in accordance with Civ. R,
S6{C} to determine whether thare are genuine issuss of material fact fo he resolved. In

order to determine what faits may be maderial the Court must consider the nahwe of he

disputs between the parties.
. Backeround

Plamtills are the owners of the surface rights 1o real property localed in Harrizon
County, Ohio and desoribed in Exhibit A, attached bereto, Plaintiff avgoired ownership
of the property by virtue of the deed recorded in Volume 180, Page 22398 of the Official
Records of Bardson Cau‘aif_yj {copy attached hereto as Bxhibit B).

| The oil and gas rights wnderlying this property were reserved by Sanmel A, Porter
and Blanche Long Porter in a deed to Consclidated Fuel Company, recorded fn Deed
Boak Velmne 121, Page 381 and Deed Book Volome 121, Pags 382 of the Deed Records
of Hagdson County, Chio. In the instroment conveving property 1o the Consolidated Fael
Connpany recorded at Yohume 121, page 383 of the Deed Records of Herrison County,
Ohio Froma A. Croskey reserved & one-third inferest in the oil and gas wnderlving said

premises. These deeds were recorded in 1947,




Ou Novewber 27, 2010, PFlaintiffs published 3 motice of imtent io olaim
sbandomment of the oil and gas rights uvnderdying their property which hsd been
previously reserved by the Porters. The notice was sddressed to Sammuel A, Porter and
Blanche Long Porter, thelr wiknown successors and sszigns.  The potice was not
addreased to Eroma A. Croskey or ber successors and assigns.

Um Movember 29, 2010, John William Croskey recorded 2 Ongt-Clatm Desd for
- the oil and gas rights Jocaled on the property. Thizs insinament pl;.xported o convey the
interests of Jolm William Croskey.  On December 23, 2016 Toho William Croskey fled
a docwnent designated as ap Affidavit Preserving Minerals at Volume 186, Pages 1948-
1956 of the Official Records of Harrison Cﬁmty, Chio thareinatier “Croskey Adlidavit”).
In the Croskey Affidavit, Mr. Croskey ssseried that he, along with nemerous other
parsoms dendified fherein, were the corrent owsoers of the oil and gas interests rezerved by
the Porters. (A copy of said affidavit is attached as Bxhibit .}

Plaintiffy’ fled an action in this Court seeking a declaratory judgment thet they
are fhe e owners of the oil and gex wnderlying their premises by operation of ﬂ:e‘-
Dommant Mineral Aot leﬁfﬁ. have also sought damages from Defendant John William
Croskey for slander of Hle. Mumerous parties have moved fir sommary fudgment,

. The Dormant Minera] bet

Chie’s Donmant Mineral Act, set forth in R.C. 5301.56, {vopy attached sz Fxbikit
D) establishes & process by which miners! interests may be desmed 'aﬁaﬁdmeﬁd and
deemned to have vested in the owner of the surfare 1 ghts overlving seid mineral interssts.
Essentially, the statute operates 1o Torfeit tile o mineral interesis which have besp

“ebandoned” by curreot holders and vest tils o the mineral inferesis in the surface




owner. In deciding thiz case, the Court must keep fn mind “the principle that forfeinmes
sre ot favered in low or equily.” Stofe v, Lilliock, 70 Cldo St 24 23, 2‘5, 434 W E24 733
(18982}, “Whenever possible, such statotes nmst be construed 5o 25 fo avoid a forfeihre of
property. No forfeilre méy be ordered unless the sxpression of the law is clear and the

prtemt of the lepistatore manifest.” ¥, at 36,

The Dorment Minerel Act does not apply fo cerlain piners! inderesis enmerated

m the statute (R.C.5301.56(8):

(1) the miveral inferest is o the coal:
(2) the minersd interest is held by a governmental entity; )
(3) certzin activity has taken plsce with respect 1o said mineral infersst with in

twenty (20% vears:
{z} the nynsers! interest has bean the subjsct of a fitle that has been fled

or recnrded; or
(b} there bas been production or withdrawal of minerals by the holder;

or
(c) the mineral intevest has been vsed by the helder in voderground gas

siorsgs operaiions; or
(@) = drilling or mining permit bas beep issued to the holder; or
() a holder bas fled @ claim io preserve the miners! inderest in

accordagee with RO 33¢1.36{C) or .
() & separately Ysted tax parcal has been created for the seversd mineral

imnterest.

I the subject minersl Interests do not ft within one of the eforessid categories,
the owner of the surface Ofﬁlc land whers said mineral interests are located may start a
three step process to confivm the abendonment of such mineral interesi and secwe the
vesting of such miners] fndevests 10 sald muface owner. First) the surface owner must
serve notice by certified mail “lo sach holder or each holder’s suocessors or assigns™ of
the surface owner’s intent 1o declare the minerad interests sbandoned. Second, not less
than thirty nor more than sixty days after notice iz accomplished the surface owners must
file an affidavit of abandonshent 85 prescribed by the siztute,

H the holder or the l%alﬁer’s suecessors do not respond to the notice and take the
action prescribed by R.C. 51‘30156{?1}(3} o preserve thelr superal interest, the swrface

owner may move fo the thisd step. This final step requires the sorface owner fo cause the




County Recorder to memorialize on the record on which he severed smineral inferagt ig
vased the prescribed legend that the miners] interests bave been sbandoned. Then and
only then, after all three sieps haw: been completed as required by R. C. 5301.56, do the
mineral Interests vest in the owner of the swisre

3’.‘?’ FPlalntil™s Motion For Summary Judement

I order for Plainiffz to prevail vpon their motion for surnmiary odgment thers
mast be 1o genuine issue of material fact and the materials submitted pursuant to Civ.R.
S6{C must cxtablish that Plaintifh have met each and avery procedure in the thres siep

procass specified by RO 5361.56.
The first “set of hurdles™ for Plabyiffs to clear are the exclusions extablished by

R.C. 5301.56(B) which pre-empt the spplication of the Dormant Mineral Act in certain
circurnstances. As a matier of law, Plaintiffs® moltion for summary indgment mmet fai) if
the “mineral interest has ‘f»men the subjact of 2 title tramsaction that has heen fled or
recorded” witlin twenty years preceding the commencement of efforts by Plainiffs o
uithize the Domoant Mineral Aot (See R.C. 53015603320

There 15 no disagreement between the parties that Plaintifs claim Hfle hersin
hrough the instrumert recorded on August 5, 2009 at Volome 180 Page 2232 of the
Official Revords of Hardson County, Obio. In deseribing the preauses eonveyed therein,

the instrargent provides:

Subject however 1 all easements, resivictops and reservations of yecord:
: % # ¥

Subtiect to the following:
Ed % %
Excepting and reserving uote Samuel A, Porler and
Blanche Long Porter i1 of the oi] snd gas in Warrsnty deed
to Consolidated Fuel Compsny fled for record May 27,
1947 in Voluwme 121 page 381, Desd Records for the
143.105 acre. (Note: no further transfers)
¥ ES Ed

Excepling a one-third interest in the oil and gas to Samus}
A, Porter and Blanche Long Porler in Wanmmty Deed filed
for record May 27, 1947 in Volome 121, page 383, Deed

Records,




The parties disagree as to whether the inclusion of this language in the deed is sofficient
1o trigger the exclosion set forth in RO 5303586 (BH3 =)

The plain language of fhe slatute establishes that sounething less than fhe
conveyance of the mineral inderest Teust be safficient fo tigger the exclusion. The
identification of “excapﬁém” o the property conveyed is an essential part of any deed
becanss the exceptions sre ay oritical as the meies and bounds description in defining the
specific bindie of rights, Le. property, conveysd by the instrnent. Forthermeors, the
warranty covenants provided by the desd are specifically limited by the excoptions set
- forth with the instrumend.

The Court concludes, 83 2 rostter of law, that the mineral Interest identified by the
reservation of oil and gas to Rarouel AL Porter and Blanche Long Porter 1o the instniment
recorded &t Volume 121, page 381 of the Desd Records of Hurison County was the
subject of the title ransaction recorded on Angust 5, 2009 at Vohzoe 130, Page 2239 of
the Offcial Records of Harrison County, Ohio. |

The deed by which Plaintiffs claim title to the swrface rights cootains 2n sror in
the second exception guoted sbove. The reservaion of a ope-third interest in the ol and
gas a8 noted W the instrument recorded st Vohume 121, page 383 of the Deed Records of
Harrison Covnty was retained by Brmma A. Croskey, rather than Samonel A Porter and
Blanche Long Porter. The error is without consequence, bowever, The Cowt conclades,
as & matter of law, that the minera} interest identified by the veservation of oil and ges to
Erma A. Croskey in the jostrument :recérc‘iad at Yolume 121, page 383 of the Deed
Records of Harddson Cm:mtj was the subject of the title transaction recorded on August 5,

2008 at Volume 180, Pags 2239 of fhe Officinl Records of Harrison County, Ohio.

Y. Motion for Summary Judement filed by
Defendants Lorna €, Bower, Harrist I Evang
asud Sandra I, Bower

Mot it s appropriste to address the motion for sumesary judgment Hled on
behslf of Defendants Loma €. Bowar, Harrdet 1. Bvans snd Sandra 1. Dodson. The fret

argument addressed by said stotion has already been addressed.




Ioplicdt o the drpament presented by Loma €. Bower, Harriet 1. Bvans sod
Sandra Dodson is the assertion thet these three individuals are holders as defined by R.L.
53070.56 (AX1) which provides:

“Holdes™ means the record holder of a mineral interest, and
ary person who desires the pexson’s rights from, or has a
consuon source with, the record holder and whese claim
does not indicate, expressly or by clear impHeation, that it
is adverse fo the interest of the record holder.

This is 2 material isvue, but the Court finds thal there s no guesiion concerning this issus,
bagsed on several factors.

Plaintiff*s complaint and amended compleint identify Lorme £ Bower, Harriet 1.
Hvans and Sandra V. Dodsom ss individuals who may claim an inferest in the mineral
interesis whick are the subject of this Htigation. The affidavit of Yoho Williarn Croskey
titled Affidavit Preserving Minerals tdentifies Loroa Bower, Famdet §. Bvans and “Hi
Dodson Chaney™ as individuals who dlaim owaership of the sobject oif and gag interests
as successers to Sauwel A, Porter and Blanche Porter. (Fxddbit fo Plaintiffy’ Reply to
Motion For Swmmary Fudgment Filed By Defendants John Willam Croskey, et al
attached hereto s Bxldbit C} The record is devoid of any materials which place this
zszertion in issne. Wherefore, the Court determines that Loma €. Bower, Haret 1.
Bvans snd Sandre J. Dodson are “holders™ for purposes of the application of RO
538158,

Asg Lomna C. Bower, Harriet 1. Bvans and Bandra 1. Dodson are holders of the
subject oif and gas interests they are entitled fo notics fn accordance with R.OC. 5301.56
{A} {1} Inibe absence of any contradiclory materials, the affdavits of Loma C. Bower,
Harriet §. Bvaos and Sandm J. Dodeon conchusively esiablish that they d&id not rereive
notice by certified mall of Plamtiff’s intent to declare the subject minersl inferests
shandoned,

As Plaintifhs are clewrly trying to establish g forfeinwe of valuable resources, it is
sbsolutely essential that Flaintiffs comply with the potice requirements of B.C. 5301.56,
As a matter of law, it is ot sufficiant for Plaintiffs to say that they did oot know who
might sl retain s i:nt'sressiﬁin the property they seek lo scquirs without cornpensation

when such persons acheally exist and are Bving in the commounity where said property is




iocated. The fet that the numerous persons who claim e by or through the recod
bolders, 1o Samuel A. Porier, Blenche Long Porter, and Bouma A, Croskey were served
with the simoons and complaint herein by certifisd mail, esiehlishes thet service of s

notice by certified mail as provided by R.C, 3301.56{E) was possible.

Vi, Motien for Sumeary Judement of Defendants
Karen 4. Chaney, Paliv Beveman, Linds €, Bovd
And Terr: Hocker

The affidavits of Karen A, Chengy, Pafty Havsman, Linda €. Boyd and Temi
Hocker fled hevetn establish, for this snalysis, that they are “hoiders™ of the oil and gas
intersatz which sre the sobject of fhis watter. Their affidavits forther establish that they
did not receive notics of Plaintiffe® inlent to declare suid nil and gas inferssis sbangdoned

a3 required by R.C, 5301.56 {AX 1)

YIL Motion for Surnary dndoaent
filed om bebal Defendanis John William
Croskey, Mary K. Burrey and Roy Surrey,
Emwms Jdane Oroshev, DMarsarst Ann
Turper, Mary Lounise RMorgan, Martha
Beard, Les Jobuson, Bdwin Johuson, Josnn
Fitko, David B. Porier, Joaon C Wesley,
Cindv B, Weiner, Evami Dean  Porter,
Stuart Barrvy Porfer., Brizn K. Porfer,
Maria;ﬁliaine Forter, ang Kim Ik Berry

The motion for summery judgment fled by Atlerney Rupet N, Bestham on
bebaif of the aforesaid defendants ncorporated the argrmnents raived in seid defondants’
memorandum in opposition to Plaintf wmwhon fv swmuwary ndgmest. These
memoranda raised two isenes which must be addressed by the Conrt,

These Defendants assert thet the affidavit Hled by Jobhn William COroskey on
Decaraber 23, 2010 and recorded a2t Volumes 186, page 1949 of the Official Records of
Harrison County is sﬁfﬁaieni; to pregerve the nterests of all holders of the subject off and
gas and thetr successors in interest.  Plaintiffs subpit that B €. 330156 prevents any

holder of mineral inderests fom presesving their miperal interesis once the ownoer of




surface rights has filed a notice of intent o declare such minersl interests abandoned as
previded by the siatute.

This dizcossion assomes thal Plaintiffs have givep notice o the record holders of
the oil and gas uuderlyingﬁheir property and all persons who derive their rights fom sadd
reoord holders ag r@quimé by R C. 5301.56 (Y1} ¥ does not appesr that pre-condition
hes been met Neverihéieﬁs, for the purpose of oxploring apd regponding to the
wrguments sobmitted hereln, the Court chooses to addregs this isape.

Plaintiffy’ yeading of R. . 5301.56 is contrary to the Cowt's iterpretation as
previousty set forth herein. The Court finds that the clear Iangnage of the stafnte provides
bolders of severed mineral interests with the spesific rdght and mechanizm to prassrve

such interests after the bolders have received notice in sccordance with the law,

Plaintiffe’ interpretation of the statnte essentially eliminates the intent of the legislatore ag
expressed in B O 5331’.56 {5}y {13 Cleardy 530156 {O) offers an independent
mechawism by which the bolder of a mineral interest may take sction, pro-actively, fo
nreserve hisdbey mineral claim every twenly vears {(Iese one dayl.

The Cowt’s examination of the siatute sod the affidevit filed by John William
Croskey at Volume 186, page 1945 of the Official Records of Hamrison County, Ohin
. leads ioeviizbly io fhe conclusion that Defeodanis must prevail on this issue.  The
detailed atfidavit provides a wealth of information comcerning the idanﬁﬁczticn of

persons whose interests derive fomo the record helders,  The affidavit wsets the

retuirements specified o R C 5301.56 {CY(1) and was filed within thirly days of the
netice published by Plaintifs as reguired by RO, 3301.56 D{1). Pusuant to R C.
3301.56 {2}, “a claim that complies with divisions (C)X1) of e ecction . . . preserves

the righis of ail holders of 2 mineral interest i the sames lands.

The other issne raised by the aforesaid reotion for sumumary judgment concerns
the notics published by Plaintiffs herein. Defendants’ memorandum asserts that because
the notice is not dirceted io Foume A Croskey or her successors In interest # is defective.
Fooma A, Croskey is the record holder of a one-third inferest in the oil 2nd gas reservad
with reepect fo the second tract of real estate comveyed by the instrupent recorded at

Vohmme 121 page 383-339 of the Desd Records of Hamienn County, Ohdo. Altbough fhe




fact of the resorvetion was noted, the record holder of such reservation was incorrectly
identified. There s no question then, that these individoals who claim o interest in the

o and gas by or through Bome A, Croskey were pot identified or notified of Plaintifis

intent to declare such miners! interest abandoned.

YO Afdaviis of Jennifer Berpay, Charlotie &, Bishon,
Sawwel Boal, Witliam FL Bogk, Michael Halbaosh,
Williaw .. Kalbgurh. Harry B Kalbourh, Harey Hov Davis,
Richard &, Davis, sod Thoupas Davis

The sffidavits of Jenoifer Bamay, Charlotis 3. Bishop, Sapmel Hoal, William H.
Boak, Michael Kalbangh, Willizm L. Kalbaugh, Herry K. Kalbaugh, Harry Roy Davis,
Richard G. Davis, and Thomas Davis filed herein establish, for this analysis, that they are
“helders™ of the oil gnd gas interests which are the subigct of this matter. Their af‘iiéavits
further establish that they did not receive notice of Plaint{is” intent to declare sadd oif and

gas interests abandoned as required by B.C. 830156 (a1}
. Conclusion

N CONCLUSION, the Court finds that there are no genuins issues of material
fact. The pleadings and the motions flled herein raise munercos ssues of law which the
Cowt has addressed by applving the plain langusge of R.C. 3301.536. The Cowrt has
considered the pleadings, avewers {0 inferopatories and affidavits filed bersin and
conchudes that reasonable mdnds can some fo but one conclusion.

The evidence submitted herein 15 not sublect o more than oug interpretation. For
the: remsons set forth herein, Plaintiffs are nosble as ¢ matter of law to esablish a claim
for the abandonment of the off and gas voderdying the premises described in Bxhbibit A,

a. Sald mineral inferesis were fhe sabject of a tifle traosaction which was
recorded withis twenty years of Plaitiff's potice of intepd to declare said
minsrals shandoned.

b. The pmrsons Whé claim title to suid o and gas by or through the reoord

holders, Samuel A. Porter, Blanche Long Porter and Bmma A. Croskey were

not notified a8 reguived by the statote,




‘o Johm Willians Croskey Bled an affidavit which meefs the requirements of the
statote to preserve the intersste of oll persons who claim an intersst in the off
and gas vmderlying the subject promises as succesgors in interest or assigng of
Semuel A, Porfer, B}%amﬁc Long Porter and Broma A. Croskey.

Az Plaintiffs are unable io establish 23 2 matter of law that they have complied with K. C.
53301.56 and Plaintiffs are unable to establish that Defendants bave failed to comaply with
R. €. 3301.56 to preserve thetr mineral interests, Defondants are entitled to summnery
jndgment fnding that suid interesiz are not subject to sbandonment and the conmplaint is
dizrmivsed beredn gt PlainiifPs costs, ,

& certified copy of this judgment antry with Fxhibit A atfached shall be filed by
the Clark of Courts in the Official Records of Humdson County, Ohbic with marginal
notations to the deed racg}zﬁa{i at Vohune 180, page 2239 of the Official Records of
Harrizson County, Ohio an;i tor the affidavit recorded at Volwmes 186, page 1949 of the
Otficial Records of Harrison County, Ohio and o the affidavit of Abandonrent secorded
st Vohuoo 186 page 2062 and rerecorded st Volume 187, page 108 of fhe Officiad
Renords of Herrison County, Chio.

Adl court costs nochuding recording fees are asseseed apainst Plaintiffs,

SO ORIDERED.

N Oe v

Michae! B Numnner, Fudge

Motive: FIMNAL APPEALABLE ORDER

This is 2 final appealsble order. For each party who iz ot in defaull, serve notice
to the atiorasy for each parly and to sech party who represents himsell or herself by

regudar mnafl service with certificate of mailing making notstion of same wpon case

Vo QO

Michae! K. Nunner, Judge

docket.
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L.-C!I.fﬁli’.

- Bwospbive and mswing unlto Bamoal k. Porber sud Bluuche Long
?%: Forber aii of the o3l xod ges in Warzapty, Deed o Consolidaved
. . ‘Fagl m@my £illkdd Tor weoted By 27, 1257 in Volume 123, pags
° .‘?‘»31, Dwed” Racsrds zt'{:s;v. e 365305 .aore. (foves st fum:hm
i i:::amgfﬁ*r'w} . . . .
ngmaptmﬂg e‘sz‘sr:’! repserving nore Cousocld ﬁatlBl. ol Crympsamy ,
© T SUCRsscr s B REalyns The wweer Line fagdlicies locsoed om the
surface aid forther swcepos and resgrves the pight of wey on
whioh.fhe powver line. facilitids are located, sais r’tghi, of way
shsll he 50 fean dh wiafh by Limiled Sareenty Deed Filed for
3 en

o Tolwn sl a’anuaxy 25 1283 do Volume 228, Page 7537, Detd Reoowrds
c:cn#wad Iy Ths

M& tha ‘E&b. G-k ooml  apd windng mgﬁ
Lo Lmﬁsmlmatmm mafl. :

Yonghiogbeoy -and  Ohio Ol Compsmy
Comprgy Sor 346.5835 aoses of which the 321280 s w paol of,

i cdméd Filed fow .;yx:-m::ﬁ F!.'{izmwry 25, A%7Li in Yolume I58, page
%480, Dped -Rereris. ‘

ot ) E&imﬁ for bighwey porpobes granted oo Soard of Covtdssioners
Ha;rm.sm Coppy, -Gblo by iosbtressser £33ed Loy repoxd Mm:::h 25,

I 858 :s.ﬂ V{J_i.’:}.wﬁ 2A%, Doge- B8, Deed Resords.

its °

';'-{} m&a@mﬂ.ﬂn z one-~thirzd ioterest is “the il Bnd gue Lo Sspmal k.
/Sté Porter. and. Blanchs - Long Porcer Ao Heimaney Desd £ilsd fow
zm,mm my 27, 194"}‘ .13:1 Wi YA 1,.,1 nage «333-, Bﬁaﬁ. k.anm:ﬁg

f
b’a’me&xax@m =5 J.aedse o o Jas Al u\:;ﬁ.'!.be& merhane on the L456.5535
% pract betwesn Donsclddirion Soal Coupany 2od LhED -Exmvygy filed
- Bewe - arEeeT mm Ef BEBE En Voluome 498, Page "12%, BLfficdal
Reoords . " .
#amzm, 30000052007

wal Epishs T, zaxess.w i ae"pmdalgaa 10 it o closipg, -

Feior bnsirorpent. Refmmm, Wekarme 15& Peaga 2343 i}ﬁ" ol v m Hamrison

Cw*ﬁ}f, {31;733 ~te i
© Bnelley M. Coffell the wife of R Z}m{aé Coffel, e ﬁr;mix:f; Huprably m@aasas o
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HAHIBE COUTY BN Ioromnizses
TRANSEERNOT NELESSARY HHPERT ERETRA :
DATELE e Y T '

BABRSOR BT

T
BEIE A
-Ffiick

APFIRVIT PRESERVING MBERALS

SLATE OF O5nG
COUNTY OF HARRISCH

Setin William Orodiny, bedng st Sulysenrm, drpzes snd sy
ot s oo e of Sammond A, Prrter and

er

L. B resdiles w1 350 Indian Trail in Gadiz,
i dwrir of Bees 4. Crogkey. . i

A Fhal Sovewel B, Povier sod Fosgphine Porter conveyed the resl propety berinafier
deseiibod as Fract % and Tran 4 ogundly 1o Samnslh, Fimier, Bas Mue Corbley, Eaca 6.
Croskesy and dary Belle Fhepler of deed of voood, In Volome 300, Fage 275, Thed Boermds of
Heervizon ooy, Chin,

3. Thizt by Certioste Ty Transfr of Besl Dxate Irherdted of repord In volues 314, Page
102, Dl Recondyod Barishn Cooniney, (M35, i weg! groperly desiribed as Tract 3 bernin wee
vomveyed - Samnel A Forter,

4. That Beorued A, Parer Erernior of Yhe Fase of Fhzabedl Poper womveyd e mal
propaity hovdin described-as Yot ¥ o Sumosd b Poter by died of tecond in Volume 114, Page
81, Desd Records of Heerison Conly, Thing and) the Soalayy of Foends ooTrveEyed the sarme
wramises to Saroned 4. Porier by gedtaelatim doed of record fn Vohame 121, Page 288, Do
Remonds of Parrisow Loy, Chio, :




Soatpenanl Baek Pags
535&;5; BAYI BR R85 1¥3D

S, Foat Mory Belle Shepler, woomarsied, womweyed ber one-foueth Interest don Uhe veal
Praperty deseebend beweinafter, as T Tracesnd Fousth Traod 1o, Samuel A4, Fogter, Fitm Mae
Cortdey and Boomea 2. Croskey by deed of recoed in Veluse Hi2, Page B3, Bartony Coumty

Doead Recreyydls,
6. Thet Bhrowsd 2. Porter and Blenche Lrng Forter, s wife, comveyesd the ma! property

desrrited s Tracs Oue berdn-to The Comso e ol Creopsny by food of vecesd in Voluns
1723, Page 3, Deed Revords o Fomison Loy, (idn resaring vole grantors, their hefrs and
asgigaes sl the ofl 2od gas witkin and anifleerdying oot lands tngeshey with off gy mnd priviieges
Teeessy s Sr30 $om, senvene wod ket 550 oF wod gus.

TR That Bazpuel A Porter snd Rlanche Yoong Penter, bis wifh, convayed the resi propeny
desaribedses Tram Trow burin 1o The Conselidued Fod Cempany by doed efvesord i Volume
32, Page 38 WepdSpoonis of Barrsell Comy, (ibs restving 1o prantors, thek heirs and
g, Wil heoil gndpasmitiie wnd odesiyingssid s, togstier with ol gt and _
priRlety novkasuny o JefTL Tor semoveamd moaked srid ol and 2.

& That Szuvoesl A, Povter aod Blunche Lisng Pocter, bie wile, copveyed the vwnieided
eme-abind inters ¥t veal property described heretn 25 Tract Three w0 Trect Fowr o The
Couidnied Foed Comprey-bry deed of resard 7o Vohoon 127 Fage 383 Deed Revords of
Hrnison Conpty, {¥his, ressrving wto Fractives, thely beirs and assigns 51 the o md gre within
) e kying Sobd Yauls, sogether it sl the s ad wrivileger necessary T Al for,
sespove woi amsker s olf sndsms

' . Thut s £ Croshey, witer, conveyed i The Cluadlidsed Podl Crrgany the
sninided ono il Interestin ool PRty Speibod borein ar Trect Thive sod Treos Four
by it o yevon fo Vietnme 12, Paige 3% Powd Revoms of Biugison Dy, Lo, eerving
s gyt buw hefs wid asdigiis, 2l Toe off and gas Witk wd vndedying sai beds, waether
with el the vights s privileges esessary 1 il S, yomove s medres 5238 off o BBz,

18, Thox Eliiza Maw Cortley ant Wiliem 5. Coflduy, B byt compvesed the

ecividesd ome-ind buterest fn ghe seal property desoribed headn us T ooy i Hmne Cost
Coxmpesny By-deed of reverd in Velmms 19, Page 168 Bavdson Cousty Preefl Resards with no

reszrvarion of the of) xad pas,

11 Thm Elixa Mae Torbly, vidow, vonveyed te woifvided one-t5rd fnmsest o the read
Cramolidetiom Coal Company by depd of

yropesty Severied Boein as Traot Tlres o Phitsburgh
ressed d Vadiome 134, Pagr. 577, Beed Reords of Parrfson Covaty, Dido, ressrving wato
2 gas within and wededying

gremtiorand Do helrs and assdpns the tae-shind Saevest # S ol
waid Jandis wogrethe svith a3 Siphns aod mriviiness pecsshry o &R, Bor wenove and maker sadd

ol 2 pas.
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32 Fhat Swomed A, Poxier voss sivvived Ty 5 bother David I, Povier, n sister Fwmyna 4
Croskey, » Fstes s Porter Cortsdey, snd risce Afos M. Sheples, demghtor of kis deceased
siste, Wary Bell Poxter, Thar Seuged A, Porter died Movembher T2, 1945, Fis ertare was
sdmiistered ae Fanism Comsty Probese Cowt Caee Na. 13675 The resifoe of bs eqme wRs
ief one-tend 1o his rephew Joho Crosiey, ans-wsth b his séoos Promt Yobuson, one-teaty o
s niecs Flim Croukey, sue-terth o hiv siwe Wnry Croshkey, one-tenth 1o his wisee Myt
Zheples, ome-enih 1o M tecs Hina Lorley MioGinive, too-tenths 1 bie nephew Py Porter
and to-tenths to bl nitce Doris haney.

13. T Mlamche Long Porter-ed dngus 13, 1590,
. Thet Jobm Crosboey died Beseiver 30, 1559 swvived by danghter Muargarer Ang
Forner, Hatdrer Frmma dave Troske ", Senxphudy Bfary B Sorrey s somafiang
- 15 T Fard Jobuson ted Yeuary 26, 1996 suvives by sem Bdwin Jobosog, son Les
Jolbwsen and danglter Muths 4 Laovvedioy.
oo V6. T M. Loweioy died Apdl 36, 2005 withnm s, suovived by ber twn
sitlige Fdwin Jotmron md Lee Jobmsog
37, Bt B Wisdoft sz sovvived by herbrvther Yot Croskey, B sitier Wi
Jotodsoraed e st By Waitsem Th Fies Croshey Windoflt Fedl Avgesz 14 1993 wdthom
femie. Hiorwits of mooiiin Yobeme 151, Bhee 0% afthe R Rt & Jedferens Covany,
Ui, Theweditos of her sstmie was e eyl o the Bflowing nieces andisbows: A
By, Jeme Obmidovied, William Crosiey, Merths Candey, Matha Eoveiry, Loe Jolmeoy,
Edbrorin Fobmsom, Mary Lovive Morgen aod e Beard,

18 Fhet B Tomes snd Margarer Swve Tumer are the same PEESORL

5. That Jawe Cladovichsuod Brms Fane Chosbey zve (b sane PETSO,

28, ThatEmms 4. Sroley Fed October 5, 1560, Herommie vemadobinered os Case
N, Y399 in e Bamivns Obosty Prifoate Ciourt, She 1ol her eotive estige 1o oy S chfidoon
lacen Joboson, B Vindof), Yo Croskey and Miary "Watsne, whi were her ouly obiideen,
21. Thardiyrie Shepler died fn Octnber of 1959 withont fssue, sarvived tyy b ey
s Croskey, cnuging David PUiEip Poviey, Freart Poser, Dords Camey, childus of bor
e, Coring Havriindd, Mrfon Estelle,

deesared ynde Davitd Porier sad bes coasing Pl bl
axedd Ervrns Laopise Eafhangh, chiideen of bus denensofant Ehvn Corhiey.
&
: F2. Thar Fliza Corbley died Anguse 13, 1556 sarvived by bex damghes Mise Conbdey, ber
danghitr Comrms Baverfeld, b danghier Mutha

Fethanph,

Estelle.avd berdanghter Boosma Lowse

v
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23, Tt Nine Donbly Bod Ry 23, 1987 survived by siaer Cudne Haverfiodd, sistes
Dotk Evrelle endmephet Willinn Kalbaugh, nepbew Hamy B Kaltmugh wod pivse Joamn
Lavis, children of ey deseased sister Frwon Lonise Kallongh.

24, Thet Corclpe Feverhield ded fn Taouary of 1958 survived Yy grasdscns Ssmued
Boal and Wil H. Boels, song of ber danghier Phyfis Boak who predeceazed ber,

*5. Thar brris Bl died Ioly 75, 1958 zarvived iy bey denghuer Charel Bishop.

24, Fhmt Jomwn Davis died June 30, 1995 survived by son By Roy Davis, son Thomes
Thavis apd son Richerd Savis.

27, ot Py . KTt d5efl Drecasber 55, 1978 survived by
Falieugh, s Bidhe 3 Halbonph st denplter Somifes 5 B&’may,

8. Bl PR Powter didd Agod) 28, 1980 purvived by daugler jonen Fifko and -
mdﬁmg}mr}cm “Westey, prasdoor David B Perizs seed praviBanginer Cindy K. Wedmes,

o of Bis drocased Hoz Dot B Pusoed.
3%, Thet Poafs Porer Chavey diemd Aapest 21, 1992 sarvived by som S Chasey,

som Fery X

“Samighter il Bolloon-Changy, devaines e . Bvans aud deagher Lavna Birwer,

’ 30, Voot S Chuniy e Angnii 37, 27 survived by danglier Kamn 4. Chaney,
dosghier Lipdn C. Bopl, Suvgites Terr Hocker and duughter Fatty Hansman.
31, Rhet Bvew Powes, brothey of Foiffip Poster and Desis Porler Chaney $i80 Oorober 2,
1095 survived by By Beun Porter sod Steart 8. Fooer,
2. Ehet she geal propedty mider which the ol and gas wid xights and privileges HESEBLY

o ém.};i"ar Frchyae med Tt sat aj} wnd gas In ay Solloess

Hitmmieod Sndbe Gomty of Blardison, Sete of ko, sud Towndip of Gresn and bownded

i described s Eflows: Ed;‘;i}{ &»}g
PR R S&gmamgm e Bowtheast cornir of Section 22, Township #, Reuge 4

T Honth 55 deg, DF 30 W 265058 feet 0 v Some;

Thvewive: Forth 24 dagp. 51° 15™ Wost 1074.37 foet to 2 stome;
Thenge Mol 5 dog) 197 Base along fand] now owaed by BE sod BLO Reed 2675.30 fom

B oy vened {8, 125 by T Bperow
Theunes Bowh 85 deg, 05° By alomg she sowherdy bmmdary of land belinging v saif

FE. Bperoier 307197 Fout to npusty

Themor-Sonth 4 dep 57 3P Wes 135153 fee
Themes Somh 25 dog. 7 Bast slong the Sonth bousdary of lsod cow swaed by S8,

Poorier 267237 frrty

VMMM BR O 3RA 195X
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T nshement 2ock Pasa
: . HOAFDPMTE IR 186 3553

Themer Bowth 5.dug. 047 Wedt siong e Wesiern bovodary of Iand ovmed by 5.3, Poner
33898 Foen vty plont of boghoving, comsising by aete? muovey, One Hmdred Fortp
bg:zi e ¥ 95!19&&“{&333@@&{@, i e

TG MBE&HR?MG Thennfioan £1 the coal, exrept the Mo, & vein, mpmber
wsm mzr%mgiz;s anid grviteges foad velierdyioy dhe s oy setforh I e depd of
Barcliy Wi Moo Bctunrel the Béue of LB, Lyons, densssed, to The Obio and
Fepngpdvnsdn Gonl Compaiy, duied Seplember 22, 31873, sntl recorded In Doed Heoord

B, Pape 442,
ol MRS o e Tl gg T e :
A Bﬁmgabmcf&mo" 14 Towaship % Range 4, bogiooing 8 g H

PeAmp S Weﬁm baidary Soe ol sl Seedom mod belng vomir of fands ol "Wl
Fobustop and BreWsS Fox and Sedh . 58, wmning $henes 2 z%dag,ﬁm,z_cbm

Jo e stones
T Fowthi1 fog - Fest 17,50 thefneios nane in the road; where 2 Wack walnw 37

Inehen st 3y, W :
%mwé‘mﬁf?:? E&g B v clinieins dene whores Whit: ook 26 fnebey

S ienis 1. ‘Smdtg_ Pras 90 Soks
Thienok 582 Wodlpg, Wt 195 cindns o s uteany
Thenoe f, 0% dcgﬁﬁsi 34.5% cheins 1o s stons where black vl 24 nches dispeier

bears . § dep. Wt ok
Theooz 3 85 36 gy West 3389 haing i o stope Vuve 2 beck walna 30 ches

dmmeier brars2E. $6 g, Vet 635 lnks
Thipoe b, g Earn oy a‘;ﬁ.&ms,,

Fhenon il m&% Yiest 3908 dbefns re the place of bepiantng, sontalning seventydony
{243 weres, mveor less.

TR "M“u%{.':”i‘ Szmaﬁoﬂ:m!?hs Canerty of Hawrison, I fae Brae of (o, sndin Ih.,
Téomikdp ol

Sirgzeet fo e oty of Hamison, in the Stne of Ohie, and fn v Steabemife Land

I&s‘!sz.a&:i ﬁ{m:}mimﬁ Aestrited sz foljows Beling Yhe: Soabmest prter of Seciing
P, 25 du Bmsiip o, § angt Ko. 4 roumainisg One Hondned and Shay (180 aoes,

sy orJess. Belng the preadses svmrveyed Wy 5.0 Werttons o Sarevel B, Forter by deed

sessrsest i Flarmsem Doy ©de, Dezd Book 37, Page 198,

PO TR G Being the Mot ope-tellf of the Sewtheast {narter of Section 27,
Forvinihip ¥ wid Himpe & beghming 1 nsiove o the goarter post bewern seeiony Mo

3 o} 950

Therion Horts it %;d&g» Wegt 362 1.6 porches fo o Hroesione 2t dhe sentor of sl Seeting:
Thiense Sowk 1,56 dog. West $1.96 pradhes t % aoier of the West Wor of sil grerie
Themos Booulh 55-% dep. Fast TELE2 phrder 1 fhe cevtey of the Bast Toe of s0d quarter
Thence Morth 1 deg. 407 East £1.34 perches w the bepfoning, sominioing 82 soves, 1 rod

and ¢ perhes, smose S lesa,




ey

e Ensterunpat Buk Fuze
; BUROUINGTIARE TR 126 3833,

[

Thenses Sovth 5.deg. 087 West ninny e Waslern bomndary of lnd ovmed by 8.8, Pavisr
FIRBIL By wm plock of begimning, comteining by sstval servey, One Hondeed Forty-

Fighd i 3 asjwm {94E. 30 meres, woe onless,
EHOEPRING wmvm& therediom sl the posl, exespt the Mo, § vein, wgethe
withmaiding Al prviloges, Dnand vofierlying the same 5 sed forth B fhe depd of
Borilany % Moot Fackniorof e Bdte 5f10, Lyoss, decessed, 1 The Ohio md
Pransylvasin Gosh Crazspainy, datesd Septercher 22, 1933, and weoorded fn Deed Resprd
&6, Page 452,

Sherkrmek. \ﬁ:wvsﬁim S Rt

HHCORE ALY, Pong = per of Seedon 14 To Y Hange S beghmming sin
shne bethi sttm benmitery Toe of veid Sesfion md !;vm;g eors of Teods of B
Feifston st B Wms Fox and S G Fa¥E, vorming dhedes 7 ¥ dep, Best 23 chzm:.

Riere oty s
ThenceSouth il tap Fogt TLED vhalnetn s stobe i the road; whers o black waloot 20

inchesdlieier e 51 i, st 25 Fnlky;
Thm&a-.ﬁz Frtig, FastiEl 00 distvin s sione wheres White ogk 26 jnthes

ﬁamfﬁimrs HBY g, gt 90 Fipls;
T SR B A Wikt 2195 cleios o 220008
Theexeoe: &, 1% digr Fast $4.9% chafrs 1o o stone whese blel walom 74 tnches dimmpter

bearg bl & deg, West 31 Hnle
Thenee ML 46 4 Ay West 1843 <haing 1 5 fope whive 2 ek walmer 20 inches

e bruss2Y, Fdsy, Wem 6 25 Hnks

Thrboe s Koy o 08 hakes
Thence BB duy 15;*5:5‘;23 B eheins o e plage of baginning, eontainkey seveaty-fe

{?»-3} BUETES, TUIS OF Nt

TR PRACE: SilaedSorthe Conny of Harism, fo the Sue of Oble, and jn the
Twmhq»mﬁm
Eitatet) o whe Cowdy of Heorison, 5o the St of Cids, sod fn the Stenbervitie Land

Distrivisnd bavodsdand desesibed zs follows: Being s Sonthwest (uerter of Secion

He 3an"Fowmslipflo. § Wifahge Mo. 4 somainisy Oue Hondoed and Sty (160} aces,
mope or loss. Bedng the preosies somrveyed Ty LI Wortenbn o Raronel B. Povier by deed

sesropded m%‘.{m,.%mm vy Eitie, Deed Book 32, Pege 158,

PO IR Emmz thae Mosth one-dslf of the Southeest Coarter of Section 72,
wanﬂ.tp 5 anifi 'E'-Emsa 4 heginning.ar s sens w fhe quarier post berwres seoions Now.
15 mod 99

Thenee Mot 88 34 ;ﬁkﬁz‘ West 28515 pavhes w2 33:Msn& st the cemter of said Becting
Thoenee St § 5 ez, West 305 perches o fhe sopter of the West Woe of 2aid quaner;
Thepre ot $8% eﬁetg. Easz 162,32 priches 1w fo (X‘.’Qs.ﬁrﬂf"ﬁs;iﬂ Emst Hoe of said grerer

seoiion;
Thence Morth § deg 40° 3.'-3135& 2124 perches to the l»&,t,mma.zga coniaintng §7 aores, § od
and ¥ peavdbes, wos & e,
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Heprison Doy, Ohls s deed From Angels Shay Al wsmeried ofisocird fu Bask 77, Poge
#83, Crifiedul Fopordds of Fargison Covaty, (o, and the promisss onpveyed by Tamaes M.
Riahmn&, ¥, wmmarted and Jazon Bichmond, vememrisd ol seeord in Bowl 147, Page 164
E5Ea Becors of Suises oty Oibo.

G Cepenohs Holding Crsparry, bong pert of the promises sonveysd by Shell Company
3o WolE Cant Cooopomy by doed of moeterd In Volme 243, Pags 4472, Deetl Reverds of Hanisos
Loy, Gbip; snd Yy Contiflenss of Merger of B8% Coal LI inie Capstone Holding Cnanyany
of perard ko Book 79, Page 351, OfEeie? Records of Bavdson Comty, Do,

B Dhavid Selitabach, bring part of the premises somweyed by B, bames Soflsl af veigrd
0 Book 399, Phge 2855, Ofciel Beotrds of Hemson Covty, (5,

i B A Sededidand Jodih . Seledd, being pan of e messises sonveyed Som Japes
A ilﬁg;??m.mﬂ,}g; wilkiriiase ofdotver by bis wite Deanne L. Richmend and Jeson
sehmopd vomiadetiyinFreoord in Book 163 Page 1523, Oibuial Beosdds'pf ez County,
Lk, viviticlyy fhondt Fromm Fodm 7. Seleshd and Judith B Sk, busbaud st %t of reoord in
Bouk 5Y, Pugs 832, Ol Records of Harison Covsty, Dbit.

L. Bl F. Sededd and Marsba L.-Solestd by deod fom Bdwwd L. Scleskd, & shugle
w6 yeitistde Vetmne 028, sepe 534 Dosd Reontls of Hrfisoe-Cowity, (e

Fray i simregt Sndmnt for minealsui of and gas redmedy fhiedoetiz sef forik o

Reagrphs S5 wod 10 b e

biozy B Somey snd Roy Boey  §778 Seith Laoe, Jomes Siod, VA 23080
: 3BT Hilhwaed Swert S5, Megnolin, O 44643

Enbronn Yo Crosiey .
Blampares Aom Trer GG B harket Btrees, Uadle, D 435407
Fuby W, Qrodhey B30 bodinm Tieall, Cadio, OH 43507
By Levisehiorsan 4483 Prdravyy Prive, Steabemville, (5 49952
Pt Bzt F10 Crhuidlge Conrt, PRuskonh, Pé 15238
Fee dohrsns 36005 By Boad, Freduickstomn, 5 13013
Frwindbnson 153 Ol B Lave, Cipde, MO 38721
Fowmn Fiden s 0% Feomes Aove., Doty $hbo 45007
g B Porier : V617 Fivkowy Ave, Poupgro Gorda, FT 33550
Fommn . Wesley 16317 Fickpsy sroe,, Prnto-Gorda, FE 335350
oy B Waimer : EEF2 Grammber B, Srovw, (F 44224
Lewna Boves i 1385 Rinka 81, PO Box 2185, Mew Avhens, (JF 43951
Jelt Evodsom £y . 3284 Trevin, Goove iy, OE 43123
Famier ], Fvens FE35 Dnvpvitie Rd 8, Poradtais, {05 43062
Karen 4. Thaney 73 Broses, Uraly, O 81624
Linda C. Boyd 72 Dymvi, Pleath T, Liieton, OOR0127
Teary Hoder 2034 5. Buockhom Dr, Bastrp, T 78603

3134 Peitn Loop, Colbwads Springs, 00 80506




) - Fustepsnnt Sonk Pose
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immsmi to Ghm Rew Gs}-ﬂﬂ .:S...n § i 4\%,& and # determiesd
* that the nolics g rwealid, 23 & sontuined no indicatin dot

© the ggustories swose to the trath of the, facts fhersin ot all
3 Prdmey v Southwisk Tove, LLOC, 2005 Ollo App. LEXIS:
R 05 Ol 4157, (30053, , T

§' 5»351.{ 54 umtemts mﬁ fﬂmg a}f naﬁc&, :

ﬁisa 5&3&@33{3}&3:3@5 -

}’:f'achce: Mormals apd Toeatises i
Anderson (Yhio Hasdentidd Resd }’.”-:taf'a Mmm} f\ Si}é
" T‘mewmg pmwm')t interasts .
.2

% 53@1 53 Cextain nghtﬁ not };;u‘md

_ E’mcbm damwals éﬂé{ Twaﬁseﬁ
;“mde&maﬂs (o Rﬁ”id“‘ﬁhaj Fend Fstate Maxmz} § Jﬂ-.)
W{cepnam :

% 53@}. 55 izbexai sonstracticn.

Pﬁscﬁm Manmls amd. Ere.ahses

pndetons Okie Hesdental Read Es&ata $ann ‘§ B0

Dvervidir of marketable Gite act .
Axderzon’ {Hhin }'iasasiﬁntml Real Hatate %Zammi § 505
Emegnom ;

gi}l 55 Abswdonment of mineral mmp
wst zami weathag i OEBET of surface of ands.

{4} As dwed in this 2 asc:::acm
{13 “Holder™ mesns the racond holder ::af a xzmwal

" nterest, and apy person who derves the person’s vights

- from, ar has s ooximon souree with, the recwed holder
and whbse claim foes not udicste, expreesly or by dlesr
smplication, thet it is adverse o t"tan Iaterast of the
reeord holder

i "Dilling o mmg p,.:rmlt Weens & remu

dssuad upder Shapter. 1500, 1513, or 18140 of the |

Revisad fxide o the hoidarm ﬁnﬁ £ ofl o gas well oz

0 gwies other minerals.
(1) “Miners] nterest” mesns a f:,a mte:rﬁrt 04t Jonst.

oné missrel regardisss of bow the faterest is wregted

andofthe form of the nterest, which may be dbsoluts

or fractivnal or divided or sndided:

YA Rl merdl® sneans gas, o, oo, enatbeds mathane
gas, other gaseous, h@ni and solid hydrocadbons,
sand, gravel, clay, shals gypsare, balite, Lmestons,
dnlsmte sanGstons, sther stone, metallifereas or,
mﬁmmstalrfemm ore, or anether matacdial or substance.

of copnmercial value that. is excavated i & smﬁ state -

- from pabiral deposits oo or v the esrth.

~ {BY “Oromier o the surface of the lands subluctto the,

xberest” inchides the | meners sucnsesors and assigness..

(B} Avy mineral iuterest beld by any person, other

i'har the owner of the nirfacs of e lueds <~uh3ﬂm tothe
" imtayest, shal] be Heeried dhandonsd and westad i the
coormer of thargurfacs of the lands sub;esazt 0 therinterest
if the recpirements estiblishad in division (8 of this
<;acnf:m Are satisfied xnd gone of the Toliowing sppliay

Ql} Tha mara? Totavest is i eaal arin mmmg oy
other xights 1:&:&31@:1* to or exsreiseble in connechion
vath an m:enst in conlas déscribed in divigion (B} of
sective 530133 of the Revsed Cﬂc’ze However, if &
minersl ttersst mokodes both coxd and other minsrds
that are not ook, the wpiners! interasts that 2 ook io
vt may be deemed sbandoned abd Yest in the cwaer
of the mwface of the Jeads f‘tﬂ}_}e o the duterest.

{2} The' mingral fnterest i ‘beld by the United
Seates, fhis siate, oo avy politesl subdividion, body

s, oragency of the United Btates-or this state, as
ssexihed in division (G} of seotion SHLEY m" the
Revised Code, .~
- £3) Witkin, the bwanty yours wnaa&a&dﬁy pz‘ec&émg

. fhe date on which wptics Is served or published vader
L gnision (8] of this soction, tne’ or-move of the

fllowing bee owonrred:

-{a) The mivesal perast has b{,an the subient. a::f a
yitle tonsaction that hes heen fed or repceded in the
offics of tha ek rmrdemf the covmty in wikich the
Iands sve Jorsted.

{ts} Theze has been aa,»mi ;Jm&ucman or wthamwa}
of minersls by the holfler from the lands, From Fmds
covered by 2 lesse to which the mivexsd butersst &
subject, fiom 2 wnine a purtivn of which is locared
beoeuth the lands, oz, I the wse of off or gas, fom
bandy pooled, noitided, or mataded i wnkt operatiods,
woder sections 150096 fo- 150028 of the Ravised”

. Cudde, i which the wniveral knterest is, participeting,

provided that the invbrumest of order creating or

. providing for the pooling o wnitiation of oil ar gs
3

Snterests has besn Sled or recordedtin the office. o

" ety yscosdey of the cownty in which the lands thet

sve, subject 1 the posling or nettiation are Iocated.

{e} The minerdl interest hay been wad fn nodsr-

sround gas stevage operstions by the holder. . -

4} A crilling-or minieg perit has been ispued 1o
fhe holder, provided that an offidevit that gtates the
nases of the permit. helder, the paxnit number, the
type of permit, apd 8 lagel deseriptonof the lunds

alfected by the permithes been Had or xeeorded,
soncrdabos with sbotion B301 253 (53012549 of the
Ravised Code, in the offies of the county rondrder of
the sty 52 which: fhe Tands e ocated :

{} & claimte presarve the mineral interest hes baan
Bied in socordancs with clws*an {03 of this section.

%) fo +he wase of » separetell minexsl ioterest, &
sepmtaa}? histad fmx Farbei puzsber his beex created
for the minsyal Totexest 1o the coynty additory tex Hst
and the cowly. treasaiers duplieats tax Hst In tha
(_:smiy in which the lunds are Jocsted, :

1) A clsim to praserves 2 winers) terest fom
bei.g deemed shandosed wndsr division (B) of this

section may be-fled for yacord by itz bolder Bubject to
“division (X3} of this sm:.mn, e olaim shell be fled

gnd rem&dud in acoordines with division (B of this
sncrtsm snd Sectiony 31718 to 317201 [317.20.1] wad -
530152 of the Revised Oode, snd aahall cmmst of o
notaw that doss ol of the follomiing: N ‘
" {uy States the natweg of the mineral Interest claimsed
and’ e;;fv repording mfﬁxmaiwn g \&inm the z:ia_m iz
'base R
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{h) Otherwiss ﬁaﬁpﬁas with seckion S30LE% of tha
Hevised Code; - - T ’

ey States that the holder dess not ftind to aban-
dom, but dnstead -ty presarve, the holders vights fu the -

‘mineral helerest.” . i
£33 A clain that eormplies with division (CX1) of this
ssction o, If spplicable, divisions ()L} and {3} of this
sectinn presavvns the rights of slf holdars of a mineral
ferest in the same lmds, - - o
{93, Any hoider of an interest for use in nuderground
gas stbmgf sperations may greserve the holder's fnter:
ost, and those of sty Jedsor of the interes, by s dogle
claizn, that defings the boondssies of the storags Beld
or pood, and s formations, without descibiop sach
sepavats intervest dlwiwed The olubm b pridedacie
svidence of the use of sach separate dntorest i under
mand gas storags operstiong. , S
TN A mineral intersst may be prdsereed indefi-
vitely From being deesmed dhaodoned wnder division
(BY of this ssetion Yy the ccawrance of any of the
crenmatannes deseribed in dhiston {833} of thiz seo-
son, Tcnding, but not Mmited o, succassive Hlings of
datms to proserve mineral interests under division {C]
of this seetion, . o ' o
(2} The Fiog of a daim 0. preserve & wisersl
nfevast wadsr division (G of this secton does not

sffect the xight of e Jessor of o off or gas leass to obiais .

its forfeiiure rnder sedtion 5300332 [5301.353.21 of the

(B} Bofore z prinéral huterest becomes vested under
dpeision () of this ssction o the avner of the surface
of the lands subject to the imterest, the owaer of the
surface of fhe Jands subject to e hoterest shall So both
of the following: ‘ S

{1} Serve notics by cextified madl, iy recefpt .

reguested, to sach bolder or sanh bnidey’s successors or

assigoess, 2t the last-fmown addres of asch, of the

owpers fntent to degdare the winersl interest aban-
Aoned I sanvios of notine carmot be completed to xoy
holder, the vwaer sball poblich notice of the ownerls
intent to declere the muneral interest shaodoped st

teast wnes in s newspaper.of geadsal civetlation o eack -

rouaty fn which the land that s sobject to the interest
4e located. This ziotice shall coptain s} of the nforma-
tinm sperified iy division (F} of this secton. ~
(%) At least thirty] beit not later than siefy deys sfter

the date on whish the notice reguired wnder division.

£03(1} of s ssctivn is served or published, as appli-

- wbie, Ble i the office of the couwnty recorder of sach

" county o whith the surfacs of the Ixsd thet is subject
C i fhe toterest is located an affidevit of dbandumoent

that contains sl of the infonmation spedified o divistion

{6} of tfs sextion, L .

" {F} ‘The notice required naider division (B3} of this

seeton, shal contein all of the hllcwing: L
{1} The pame of esch holder and the holdes

suceassors snd assigness, as spplicable; .
{2) A deseription of the wxiate of the hod thatis

mbjest to the miversl idersst. The- description sball -

incude the voitme and page sumber of the recoded
deed or other recorded Instroment woder which the
awner of the swice of the hbds oduims tile or

“

PACKE'S OHIO REVISED CODE ANNOTATED

ctherwise satisfios the refpiraments ssublished
ivizion {8} {3) of sautioh 530155 of the Bavised Code.

{4 A deseiption of the minessd interast 10 ha
handonsd. The description sholl include the vhlnme
and page mupber of the recorded instruciit on ehich
the miveral interest s based. .

{4} & statoment attesting that nothing specified 32
Fivision IBI3} of this section has socumed within the
twpnty yesrs imediately probeding the déte va which
netice is served or published weder divisiun {5) of thiz
secton; o .

) A statement of the intext of the cwaner'of the
sarface of $he lands sobject to the wdveva) interast to
#is n the office of the county reeorder un affidevit of
ahaxdomment st Jeast thiryy but not iatey than. sivky
ays wher the-date on which pofios is served oF
pablished, z applisable '

it A bt of st donzient shall oo all 6

{1} A statement that the pesses Sling the affidevit 3s

he owner of the swises of He lasds sbject to e

intarash . :

43} The voluns and pags dwnber of the recarded
indrornent on witdch the miners] mierest i hased;

13} & statement thet the miarsl iterest ks besn
shandoned prrsuant to division {8} of this sention,

{43 & veritation of the facts constitoling the abun~
dounmesh; - . .

{5} & siatmcent that hotics was terved o each
holder &y sach bolders snccessors o nosigmess or
published in accordense with division (B of -dus
senkon ’ .

{AN1) I a holder or 2 holdar’s sucoessars ox assign-
pes claim thit the mingral intavest that i the mbject of
= nofice ender division (B) of this sention bas dot baen
shandoned, the holder or the hbldes suecessors or
assignees, mot Iater thao stey days sfer the date on
wiiich. the natios wes serveid or pablished, as gpplica-.
ble, shall &2 i the offior of the connty yecorder of
garh county whers the land thet &5 subject to tha
smineve] intarest is located oue of the fnflowing:

{a} & cluim to preserve the mingrad Intersst- in
adecrdanns with division (O} of fis section;

dpvision (7 uf this secton thet has pcourred within

the tesuty years Tmmediately precoding the date om

which the notice was servad oy published tader divi-

sion (E) of this section. . - - . -
The holder or'ths holders successors ox-assipness

siall motify fhee persun who served or published the

notiss woder diviston {8} of this section of the filing,

under thie dhvision.

{2} ¥ 2 bolder ar 2 holder’s successors o sssiguass
whio oledm thet the miners] intesest that is the sebject .

of = notee veder Shision (B of this section tas not
‘besn shakdoned fdls 20 e a clabm to prasave the

reinarsl tarest, fles soch 2 deim more than sy dayz
ufter tha dute on which the notice was served or
published upder division {103 of thiv section, fulls to 8la .

zn affidavit that identifies 20 avent Generibed in dii-

siam (BY3) of this section fhat has occexred within ths -

rwenty yehrs immedintely praceding the date on widch

) Ag afSdeit that ideiifies s event deseathead id ‘
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§ 5301.68

the notios was served or pmsl:sh@é widek division (8}
-of s sectinn, or Hles such eo ofSdavit moxe thian sixty
. days after the date oo which the notics was seived or
published vnder that fﬁsv:smn, the pwoerof the suiface
of the kods subject 1o the nterest whe ¥ fsaiea..ag o
have the inverest dmmefi shandoned snd vested in the
owner shall canse the conaty xecordey of eschapplicg-
his- mzmt}f #0 memorielies the remucd oo wineh the
severed wineval interest is besed with the hdlowing:
“Ihis mineral interest abandoned P&m‘imt ) afﬁdavit
of shandomment recorded in vohume .., page ...

‘ Fmenediately after the sounty xescrder memaﬂal:u‘;‘:

) t”taf: recori the mineral ioterest shall vest in the owner

,m the sufae of the Exnds. formerdy mbjast to the

interest, and-the vecord of the minerd ftersst chall
" opass to b sotice to e public Of the edsteves of hin
“raixiaral nbviust ox of eny xights wider & s additica,
the racosd shall not bé received .as svidence I duy
Govart in this sthte on balalf of the formar holder orths

farmer holders macosssors or assigoses apsiast the

oomer of the soviens of the lauds fovmerdy subject fo
the intedast. Howsvey, the abandunenent and vestiog of
a minersd fuberest pursuant 1o Aisions (B fo {8} of this

" suckich ondy shall be effective as to the 3)1’9):)311’? of the

owner that Hled the affideit of ahan Crent mader

dmsmm { (£} of this ssction.

* {Iy ¥For pwposes of s Tecording under this section, 2
sty fecnrder shall chidge the fes exablished undar
seotion 31732 of the Révised Code.

A eounty rescrier whe wses waiendlm b pmm’iﬁii
wnder sechivn 9.0%.of the Revised Code way requize

. the mamoyisd “This méneral interest abandumﬂ s
. awt to. affidavit of ahandonment reeorded in m:xlme

Voeen PlER 0T d0 “ha Incated on the afidedt

" shandopment instesd of the. veoord o which ih&

severed minernd fsterest is based, and the afidait fuay
beverorded wuder ! mﬂaon 317.08 of the Revised (}mﬂe

HIS‘I'{}KE 141, v & 223, I:ﬁ A52.58; 1B v E “‘8& $ 1, o
S-BO-0E,

Bffert of mzm&mentg
.!.5.1 vH 288 sffotive }‘unfs 30, 2008, xessvmts the sextion.

I’rawhm Biamu&ls s:m& %&a‘a_.as

Axa&wms Ohsin Bamienml Real Estate Bf;a.nuﬁ 5581
Crvaria of meeketdle e &k

A?damms ‘Dlin ‘%wamml }iessa} Estatn Mamuel § E05
E:co::apc'ws . . .

5‘5 133@1 {)3 S::}lar am.ebs &Memenm

Eracfios Mamzsals sl Ttmi‘s.%s .

Anderngs Di"szo Feftdential Tedl I:staﬁ;a Max@ai § 561
f}aeawzew wf marieetable e aot

Civent of sasement for 5&14.1- BOORES, f.’.ﬁa:-usrfs {'Biﬁﬂ ?m‘m
Bun}c Ff:erm 3838 - . .

§ 53@1 57 Dm&mnm :
T CASE NOTES AND 0AG
. INI)I.K
Prbvation of propuiy

© Wetlnnds dmgazbnn

Vainaon of m-np@ri‘v .

Frovidon 0 value s S s F i mh;w* w an
ﬁgxmv.zitrm ansemvent I ot requive Bmposition of ax sz
smitural epsernest Stszey v, Bellis-VermiBios, 185 Dhdo
App. 9 480, BT NES 2, 2006 G}m 842, (2008).

Wetlands dwgmi:za‘m
Propeety owodrs snd & onservation’ case.ﬁaz..t helder whe

fafled o show = actosl dedgnation of 2 portior of theyr
propedy a3 “wetlhads” fors either the stete o fertersl
Favisoqmial Fotection Agety conld not assert that they -
wre entitled £ wisthunds protection woder RO §f 811304,
BAALET e BIALTY, and GAG 3745:1-31 I a vote with 8
ety vegarRing it zoning cvdinence that regeined dhst be
mimﬁgﬁr W%hmt the oificsl wetlands duggﬁ@n i}ﬁ\%m—
ers poldmot axgus thes the ordivance was preempted by stats
Jow, Lighlew ('.‘my of Weshtogion Conrt Hlonse, —— i A
\.d--- o DL, B e, BOOT ’Dﬁmﬁng MS 19463 2&3‘7 L) 1‘-0
069, {Apr 50, BT} L

§ 5&@1 68 (‘mxzt csf mmmaﬁmm m' agrs—
coltoral phsement. .

An owoer of land xoay grant 8 conservation easement
&0 the deparimest of naturs] fssourees, a park dsie
sreghed wader Chaptar 1545, of the Revised Code, o+

townghip park distriet crasted vader ssetion 5313118 of
the Revisad {dde, 3 consarvancy dishrict created under
Chapter 6101, of the Revited Code, d soll sud waber
eonservation district” created undey Chanﬁ:er 1818, of
the Revised Code, 2 county, a tnwnsth, a :mummpa}
SUPUSHHON, OF 3 charitable orpandsation that is dutha-

ized to hold copservation sasements b}r dwmrm {Blof .

cecting S30LAG of the Revised Cods, i the Tomm of -
srdcdes of deeitmhan, ‘esseament, ooverent, restriction,
ar oondition. An owasr of band alse mey grest an

) agncml"mﬁ easmment o the dentor of mmﬁmm )

a mminipal corpreation, coniily, temh;p, ar soil med

. weater comservation disticl; or bo s chaxitable organdse-

#on deseribed in divigon (B of sectingn 5201.68 of the
Fevisad Code. fu ownar of land may gramt an sgiiesld -
ural sesemuent daly on Jand that v wlned for yaposes

of yesl property tavation af its ouwrent vakeeox Agri-

zalined nse vnder section 5712.33 of the Revised (ode
or that constiutes lzs}mas*i:had when. thg easemmf is
gramied.

Al eomservativ essemeats wnd szg:wﬂmml ézas:’:i—
ments shall be sxecuted snd reodrded in the sez
megtar a5 other siraments ccmwvm,a ﬁtcrw*f.s fid

‘,au&

HISFORE 105 « B 504 (BF 53480 13 v 8 188 B
1020843287 v § 203 (RE $-5-68% wsvzi :e:ﬁ"ms-wa 186
v 5 B3, H sﬁf 4508,




Trhie Btatutes

Title 3. REAL PROPERTY

Chapter 5301 CONVEYAMNCES; ENCUMBRANCES
Current Srough Aprii 21, 2014

& 5301.56. Minesra! interests - vesting in surfines swner
&)

As used in this section:

@

"Holder” means the record holder of 3 mineral interest,
andd any person who derives the pevson's rights from, or
has 2 connon sourse with, the record holder gnd whose
claim does not indicate, expressly or by clear implication,
that it is adverse to the inferest of the recond holder.

@

"Drilting or mining peonit” means a permil issued under
Chapter 1309, 1513, or 15314, of the Revised Code to the
holder to deill an oil or gas well or o mine other
minerals.

€)]

“hinesal intorest” means a fes interest in afJsast one
minera} regardiess of how the interest is created and of
the form of the intorest, which mav be sbsolute or
fractional or divided or undivided.

@

"Minsral” mesns gas. oil, coal, coalbed methane gas,
other gascous, liguid, and selid bydrocarbons, sand,
gravel, clay, shale, gypsum, helite, Hmestone, dolomile,
sandetone, other stone, metslliferous or nonrsetaliiferous
org, oF ancther waterial or substance of commercial value
that is excavated in a solid state forn natwrsl deposiis on
o fut the sarth.

5

"Crorper of the surface of the fands subject 1o the intersst”
inchudes the owner's successors and assignees.

&

Any mineral interest hefd by any person, other than the

owner of the surface of the lands subject to the interest,
shall be deemed abandoned and vested in the owner of
the surface of the lands subject to the intsrest if the
reguiremenis established o divisien (€} of this section
ars satisfied and none of the following applies:

M

The mineral interest is in coal, or inmining or other
rights pertinent o or cxercisable in connection with an
intevesi im cosl, as described in division (F) of section
5301.53 of the Revised Code. However, if a mineral
ingsrest includes both coal and other minersls that are ot
woal, the mineral inforests that are not in coal may be
deemed abandoned and vest in the owner of the surface
of the fands subject 2o the interest,

@

The minsrn} intersst is held by the United Ststes, this
state, or any political subdivision, body politic, or agency
of the T{inited Siates or this state, as described in division
{{3) of section 5301.53 of the Revived Code.

&

Within the twenty years immediatsly preceding the date
on whick notics is served or published under division ()
of thiz section, one or more of the following hos
oecnrred:

{a}

The mineral interest hss been the subject of g title
transaction that has been filed or recorded in the office of
the county recorder of the county in which the lands are
locgted.

(b)

There has been actyal production or withdrawal of
minerals by the holder from the lands, from lands covered
by g lease o which the mineral interest is subject, from 2
ming g portion of which is locaied beneath the fands, or,
in the case ofoil or gas, from lands pooled, unitized, or
inchuded in unit operations, under sections 1509.26 o
1580928 of the Revised Code, in which the mineral
ingerest is participating, provided that the instrument or
arder sreating or providing for the pooling ot unitization
of oil or gas interests has been filed orrecorded in the
office of the coumy recorder of the county in which the
tands that are subject o the pooling or unitization ars
located.

©

The mineral interest has been used in underground gas
siorage operations by the holder,

(&

& drilling or mining permit has been issued o the holder,
provided that an affidavit that states the name of the
permit bolder, the permit number, the type of permit, and
a legat description of the lands affected by the permit has

-



boen filed or recorded, in acoordance with section
3301.252 of the Revised Codg, in the office of the county
recordsr of the connty in which the lands are located,

{e}

A claim fo preserve the mineral interest has been filed in
accordancs with division (C) of this section.

H

In the case of g separated mineral interest, # scparately
listed tax parcel number has been created for the mineral
interest i the county auditor's 1ax list sad the county
treasurer's duplicate tax list in the county inwhich the
lands are located.

©
M

A clgim fo preserve s xmineral imterest from being
deemed abandoned under division (B) of this section may
be fled for record by Hs holder Subject o division
(C)3) of this section, the claim shall be recorded in
accordance with division () of this section and sections
317.18 15 317.20 and 5301.52 of the Revised Code, and
shelt consist of 2 notics that does all of the following:

(2}
States the nature of the mineral interest claimed and any
recording information upon which the claim is based;

®

Otherwise complies with section 5301.52 of the Revised
Code;

©

States that the holder does notintend to abandon, but
instead to preserve, the holder's rights in the mineral
interest,

@

A claim that complies with division (C3{(1 of this section
o, if applicable, divisions {CX1) and (3) of this section
preserves the rights of all holders of 2 mineral interest in
the same lands. ’

€)

Any holder of an futerest for use in underground gas
storage operations may preserve the holder's intorest, and
those of any lessor of the interest, by a single claim, that
defines the boundaries of the storage field or pool and its
formations, withowt describing each separate interest
claimed. The claim is prima-facie evidence of fhe use of
each separate imterest in underground ges storage

operations,
(L)
o

A minerel iotersst may be preserved indefinitely from
being desmed sbandoned umder division (B) of this
section. by the oconrrence of sny of the circumstanses
deseribed in division (B)(3) of this section, including, but
not imited to, successive filings of claims o preserve
wmineral mterests under division (C) of this section.

@

The filing of a clain to preserve s mincral interest under
division {C) ofthis section does vt sffent the right o 2
fessor of an oil or gas lease o obtain is forfeiture under
section 5301.332 of the Revised Code.

G

Before » mineral interest becomes vested under division
{8} of this section in the owner of the surface of the lands
subject io the interest, the owner of the surface of the
iands subject to the interest shall do both of the
following:

)

Serve notice by centified ruail, return receipt requested,
t6 sach holder or each holder's successors or assiguees, a1
the last known address of eack, of the owner's intent io
declare the mineral interest abandoned. If service of
notice cannot be completed to any holder, the owner shall
publish notice of the owner's intent to declars the mineral
interest abandomed at least once in 8 newspaper of
peneral circulation in cack county in which the land that
is subject to the interest is located. The notice shall
contsin alf of the information specified in division (F) of
ihis section.

@

At least thirty, but not later than sixty days after the date
on which the notice required wader division (E)(1) of this
section is served or published, a5 applicable, file in the
office of the county recorder of each sounty in which the
surface of the land that is subject to the interest is located
an affidavit of sbandomment that contains all of the
inforreation specified in division (G) of this section.

&)

The notice required under division (E}1} of this section
shall contain alf of the following:

M

The name of each holder and the holder's successors snd
assignees, 35 appliceble;



@

A deseription of the surface of the land that is subject o
the mineral interest. The description shall inchude the
volume and page nusber of the recorded desd or other
recopded instrument under which the owner of the surface
of the lands claims tifle or otherwise szatisfies the
reguirernenis established in division {AX3) of section
5301.52 of the Revized Code.

{3}

A desoription of the mineral interest to be ebandoned.
The description shall incinde the volume 2nd pege
pumber of the recorded instroment on which the mineral
interest is based.

@

A statemsnt attesting that nothing specified in division
(B33} of this section hag ocourrgd within the bwenty
years immediately preveding the date on which netice is
served or published under division (F) of this section;

i

&)

A staternent of the intert of the owner of the swface of
the lands subject to the mineral futerest to file in the
office of the county recorder an affidavit of sbandonment
3t least thirly, but not later than siuty days afier the date
on which notice is served or published, a5 applicable.

©

An affidavit of sbandonmment shall comtain all of the
following:

M

A staternent that the person ﬁiizig the affidavit is the
owner of the surfice of the lands subject to the interest;

&

The volume and page number of the recorded instrument
on which the mineral interest is bassd;

)

A staterment that the mineral interest has been abmndoned
pursusmt to division {B) of this section;

{4}
A recitation of the facts constituting the abandonment;
5

A gtatement that notice was served oun cach holder or
each holder's successors or assignees  or published in
accordance with division (B) of this section.

If aholder or 2 holders successors or nesignees ofzim
that the minere! interest thet iz the subjsct of a notice
under division (B} of this section has not been sbandoned,
the holder or the holder's successors or assigness, not
Iater than sixty days affer the date on which the notice
was served of published, s spplicable, shall file i the
office of the county secorder of sach county where the
land that is subiect 1o the mineral interest is located one
of the following:

@

& claim to preserve the mineral interest in sccordance
with division {C) of this section;

®)

An affidavit that identifies an event degoribed in division
{BY3) of this section that has cccurred within the twenty
years immediately preceding the date on which the notice
was served or published under division (B) of this
section.

The holder or the holder's successors or assigness shall
notify the person who served or published the notice
nadexr division (B) of this section of the fling under this
division.

@

If aholdsr or abolder's succossors or aseigness who
claim that the mineral fnterest that is the subject of a
aotice under division {E) of this section bas not been
shandonsd fils o file aclaim to preserve the mineral
interest, files such a claim more than sixty days afler the
date on which the notice was served or published nander
division (B) of this section, fails to file an affidavit that
wentifies an ovent described in division (BY3) of this
soction that has occcurred within the twenty years
inmedietely preceding the date on which the notice was
sexved or published uoder division (B) of this section, or
files such an affidavit more than sixty days sfier the date
on which the notice was served o published under that
division, the owner of the surface of the laads subject to
fhe interest who is seeking 10 have the interest deemed
sbandoned and vested in the owner shall file in the office
of the county resorder of sach county where the fand Gt
i3 subject to the mineral inferest is located 3 notics of
failure to e, The notice shall contain all of the
following,

(@

A statement that the person {iling the notice i3 the owner
of the surface of the lands subject to the mineral interest,

(b)



A description of the surface of the land that is subject to
the mineral interest;

©

The statement: "This mineral intersst abandoned

pursusut to sffidavit of abandonment recorded in volume
i

Eminedisiely after the notice of fuihwe to file a wminsral
tnierest i recorded, the raineral intersst shall vest in the
owner of the surface of the lands formerly subject to the
interest, and the meord of the mineral interest shall coase
e be notise o the pudlic of the existence of the muineral
interest or of any rights undes it In addition, the reoord
shall not be received as evidence in any couwst in this state
ont behalf of the former holder or the former holder's
SBCCE3sOTE of assignees against the owner of the surface
of the Iands formerdy subject to the interest. However, the
abandomment and vesting of a mineral interest pursuant fo
divisions (£} to (I} of this section only shall be effective
ag 1o the property of the owner that filed the affidavit of
ebandonment wnder division (£) of fals section.

o

For purposes of a recording under this section, 2 county
revorder shall charge the fee established under section
317.32 of the Revised Code.

Cite as B.C, § 538136

History. Amended by 130th General Assembly File Mo,
41, HB 72, §1, eff. 1/30/72014.

Fifective Date: 03-22-1989; 06-30-2006
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IN THE COURT OF COMMON PLEAS QF MGNROE COUNTY, OHIO
TG I3 P 2: 0

R tem J ?“kn“ &U“‘
QLFR?{ OF COURTS

RICHARD F. DEVITIS, st al.

Plaintiffs,
V. Case No, 2012-429
"E'r ngfer Mot Nacessary
CHARLES WILLIAM DRAPER, et al. DateR-19- % Sec, 315.202 Comploted
With Pan {ora J. Meuhart, Audiior
Defendants. Menw LCounty Ohio

St Fos 0O

JUDGMENT ENTRY
{Incorporating Findings of Fact and Conclusions of Law)

This matter is before the Court for non-oral hearing on Plaintiffs’ Motion
for Summary Judgment; Defendants’ Response to Plaintiffs’ Motion for Summary
Judgment; Defendants' Motion for Summary Judgment, and Plaintiffs’ Combined
Memorandum Conira and Reply to Defendants’ Response.

Based on the fllings of the parties, the facts within and the applicable law, the Court
hereby makes the following findings and orders.

The underlying facts are undisputed. They are as follows.

Plaintiffs, collectively, are the fee owners of certain real estate (the *Property™)
described in the deed dated March 1982, filed March 2, 1882 and recorded in Volume 181,
Page 884 of the Dged Records of Monroe County, Ohio and the deed dated January 15,
1985, filed January 30, 1885 and recorded in Volume 188, Page 84 of the Deed Records

of Monros County, Ohio,

Plaintiffs’ predecessors in title, Alverda Draper, J. Amold Draper, and Wilda G,

i gartify the foregoing to be o v gnd

correct copy of the original.

Beth Aog Rues, § krk e o
g VA i ﬁmﬁm éi;{gg’am&% Pie;zg G, m@a_ Iig
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Draper, reserved g portion of the ofl and gas sstals in a deed dated March 23, 1048, filed
Agril 6, 1848 and recorded in Volume 122, Page 520 of the Deed Records of Monroe
County, Ohio. This Reservation Deed containg the following reservation of off and/or gas:

“Gz‘aﬁ:‘;ars in this deed except and reserve from the operation

of this deed, one-half (1/2) [being the one sixteenth] of the

royalty ofl and gas in and under the above premises, to

themselves and their heirs, forever.”

{Hersinafter the "Savered Mineral Inferest”™

Defendants in this case are the heirs of Alverda Draper, J. Amold Draper, and Wilda
G. Draper and are claiming title 1o the Severed Mineral Inferest as reserved in the
Reservation Deed,

Plaintiffs, uﬁiiizing both the prior version and current version of the sbandonment
process outiined in ORC § 5301.58 attempled to have the Severed Mineral interest
deemed abandoned and vested in the Plaintiffs as surface owners. On April 24, 2012,
Plaintiffs filed an Affidavit under ORC § 5301.252. Said Affidavit declared that none of the
savings conditions oullined in ORC § 5301.58(B){1) occurred in the twenty (20} year period
prior to June 30, 2006 (the last effective date of the previous version of ORC § 5301.58).
Plaintiffs claimed tﬁai because none of those savings conditions ocourred in that twenty
{20} year period, the Severed Mineral Interest was abandoned and vesied in owners ofthe
surface as of June 30, 2008,

Plaintiffs then proceaded to follow the amended statutory procedure outlined in ORC

§ 5301.56 {effective after June 30, 2006). Pursuantto ORC § 5301.56(E), on May 3, 2012,

Plaintiffs served by publication in the Mornroe County Bescon a Notice of Abandonment to

x
Id
»




all heirs who may have a claim to the Seversd Mineral interest.  On May 28, 2012,

ook Pogae
249 482

Defendants filed a Claim to Preserve claiming to own a portion of the Severed Mineral

o

o«
- interest. On June §, 2012, Plaintiffs filed and recorded in Volume 221, Page 88 of the
o
52 Official Records of Monroe County, Ohlo an Affidavit of Abandonment, On July §, 2012,
oo 2
WG
~E pursuant to ORC § 5301.56{H)(2), Plaintiffs sent a letter to the Monroe County Recorder

instructing her to note that the Severed Mineral Interest was abandoned pursuant to the

Affidavit of Abandonment,

Certain requirements must be met before the Court can find that a party is entitied
to Summary Judgment as a matter of law., Civ.R, 58(C) specifically provides that befors
Summary Judgment may be granted, i must be determined that:

{1) No issue as to any material fact remains to be litigated: (2)
the moving parly is entifled judgment as a malter of law; and
{3} it appears from the evidence that reasonable minds can
come to but one conclusion and viewing such evidence most
strongly in favor of the party against whom the Motion for
Surmimary Judgment is made, that conclusion is adverse to that

party.
Temple v. Wean United, Inc. , 50 Ohio St. 2d 317 (1877), see also Todd Dsv. Co., Inc. v.
Morgan, 116 Ohio 8t 3d 481, 463 (2008).
Additionally, the Dormant Minerals Act {" DMA ), enac@eé on March 22, 1988, is set

forth balow in its entirety:
§5301.56 Mi;neraﬂ Interests in Really.

(A) As used in this section:

{1} "Holder” means the record holder of a mineral interest, and any person
who derives the person's rights from, or has a commaon source with, the
record holder and whose claim does not indicate, expressly or by clear

Monroe County
Common Pleas
Court
Julie R. Selmon
Judge
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implication, that it is adverse 1o the interest of the record holder.

{2} "Dritling or mining permit” means a permil issued under Chapter 1509.,
1513., or 15814, of the Revised Code to the holder to drill an ofl or gas well
or to mine other minerals,

(R){1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned
and vested in the owner of the surface if none of the foliowing applies:

{8} The mineral interest is in coal, or in mining or other rights pertinent to
or exercisable in connection with an interest in cogl, 33 described in
division {E) of section 5301.53 of the Revised Code.

{b} The mineral interest is held by the United States, this state, or any
political subdivision, body politic, or agency of the United States or this
state, as described in division (3) of section 5301.83 of the Revised Code.

{cy Within the preceding twenty vears, one or more of the following has
ocourred:

{i} The mineral interest has been the subject of a {itle transaction that has
been filed or recorded in the office of the county recorder of the county in
which the lands are located;

(it} There has been actual production or withdrawal of minerals by the
holder from the lands, from lands covered by a lease to which the mineral
interest is subject, from a mine a portion of which is located beneath the
lands, or, in the case of oif or gas, from lands pooled, unitized, or included
in unit operations, under sections 1508.28 o 1509.28 of the Revised
Code, in which the mineral interest is participating, provided that the
instrument or order creating or providing for the pooling or unitization of
oil or gas inferests has bsen filed or recorded in the office of the county
recorder of the county in which the lands that are subjectio the pooling or
unitization are located;

{iiiy The mineral interest has been used in underground gas storage
operations by the holder,

{iv} A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the permit holder, the permit number,
the type of permit, and a legal description of the lands affected by the
permit has besn filed or recorded, In accordance with section 5301.282
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15301.25.2] of the Revised Code, in the office of the county recorder of the
county in which the lands are located,

{v} A claim to preserve the mineral interest has been filed in accordance
with division {C}) of this section;

{vi} in the case of a separated mineral interest, 2 separately listed tax
parcel number has been created for the mineral interest in the county
auditor's tax list and the county treasurer's duplicate tax fist in the county
in which the lands are located.

{B){2) A mineral interest shall not be desmed abandoned under division
{B){1} of this section because none of the circumstances described in that
division apply, until three years from the effective date of this section.

{C){1) A claim to preserve a mineral interest from being deemed
abandoned under division (B}{1) of this section may be filed for record by
its holder. Subject to division (C){3} of this section, the claim shall be filed
and recorded in accordance with sections 317.18 to 317.201 [317.20.1]
and 5301.52 of the Revised Code, and shall consist of a notice that does
all of the following:

{a) States the nature of the mineral interest claimed and any recording
information upon which the claim is based;

{b) Otherwise complies with section 5301.52 of the Revised Code;

{c} States that the holder does not intend to abandon, but instead to
preserve, his rights in the mineral interest.

{C) (2} A claim that complies with division (C)(1) of this section or, if
applicable, divisions (C){1) and {3) of this section preserves the rights of
ait holders of a mineral interest in the same lands.

{C)3}) Any holder of an interest for use in underground gas storage
operations may preserve the holder's interest, and those of any lessor of
the interest, by a single claim, that defines the boundaries of the storage
field or pootand its formations, without describing each separate inferest
claimed. The claim is prima-facie evidence of the use of each separate
interest in underground gas storage operations.

{D)(1) Amineralinterest may be preserved indefinitely from being deemed
abandoned under division {B){1} of this section by the ocourrence of any
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of the circumstances described in division (B)(1){g) of this section,

including, but not imited to, successive filings of claims to preserve

mineral interests under division () of this section.

{D}2} The filing of a claim to preserve a mineral interest under division (C)

of this section does not affect the right of a lessor of an ofl or gas lsasae to

obtain its forfeiture under section 5301.332 [5301.33.2] of the Revisad

Code,

HISTORY: 142 v § 223 Eff 3-22-88.

The current version of the Dormant Minerals Act {" DMA “), amended effective June
30, 2008, is virually identica! to the previous version set forth above, with the exception
that a “notice” requirement [ORC § B301.58(E)] has been added, whereby the surface
owner of the land §uhjacﬂ: to the Severed Mineral Interest may utilize a statutory process
of abandonment. Thatprocess requires the surface owner o give notice, (by certified mail,
if possible, or by publication) of the intent to have the minera! interest abandonad, to the
“holder” of the mineral interest or each holder's successors or assignees "before the
mineral interest becomes vested” in the surface owner. [ORC § 5301.56(F)].

The surface owner [after thirty (30), but not more than sbdy (B0} days] then files an
Affidavit of Abandonment putting on record the fact that none of the savings conditions
outlined in ORC § 5301.56(B) have occurred, and therefore the interest is deesmed
abandoned. The surface owner must then wait an additional thirty (30) [but not more than
sixty (80} days], and if nothing is filed under ORC § 5301.58(H), the surface owner may
send a letter to the recorder instructing him/her to note on the "Reservation Deed” that the

interest has been abandoned,

in the case_befmra this Court, Plaintiffs maintain that both the former and current
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varsion of the DMA has deemed Defendants’ interest abandoned. Defendants’ Motion
embodies four (4) arguments: (1) & severed royalty interest cannot be deemed abandoned
under sither version of ORC § 5301.56; (2) Plaintiffs failed to give proper notice o
Defendants based on ORC § 5301.56(E); (3) the off and gas rovalty interest was the
subject of a title transaction; and (4} Defendants’ Preservation Notice operated o preserve
Defendants’ inferest in the off and gas rovally.

1. This Couﬁ has already found that an ol and gas royalty interest may be subject
to abandonment under both versions of the DMA (ORC § 5301.58). In Neal D. Marty, ot
al. v. Linda Dennis (Winkler), ef al. , Monroe C.P. CVH 2012-203, this Court held that “a
royally interest may be extinguished by the previous version of the DMA " and that
‘Iblecause a royalty interest is a fractional interest of the ol and gas estate . . . such an
interest falls within the definition of 'Mineral Interest’ outlined by [the current version of]
ORC § 5301 .56(A}(3},“ See Marly at 8-10. As support for ifs holding, this Court cited O.
Jur. 3d  Mines and Minerals, Section 8 which clearly provides that “a royally interest
remains an interest in realty until the minerals are removed from the ground and
materialized as personal properiy.”

Additionally, this Court held in Cyril 7. Burkhart v. George A. Burkhart, Monros C.R,
CVH 82-278, that a royalty interest, along with the minerals themselves, can be deemed
abandoned under.the prior version of the statule. The current version of the Dormant
Minerals Act, added a definition of "Mineral Interest.” ORC § 5301.56(A)3) provides:

“Mineral Interest” means a fee interest in at least one mineral

regardless of how the inlerest is created and the form of the
interest, which may be absolute or fractional or divided or

3
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undivided.

This Court finds, consistent with its prior holdings, that the definition of "Mineral
interest” includes an off and gas royally interest. Likewise, the 7" District Court in Busge/
v. Armos, Not Reported in N.E. 2d, 1984 WL 7728 (7™ Dist. , 1984) noted that “{z}n oil and
gas ‘royally’ has been described as that fractional interest in the production of off or gas
that was created by the owner of land, either by reservation whan the minera! lease was
entered into, or by direct grant to a third person.” See Busge!, citing 38 American
Jurisprudence 2d 870, Gas and Ol Section 188, Thus, since a royalty intersst is a
fractional interest Qf the ol and gas estate, such an inlerest falls within the definition of
“‘Mineral interest” outiineﬁi by ORC § 5301.56{A)3).

Thus, consistent with the aforementioned prior findings of this Courtl, Defendants’
argument that 8 severed royalty interest cannot be deemsd abandoned under sither
varsion of ORC § 5301.58 (" DMA ") is without merit,

2. This Court further finds that Defendants’ argument with respect to the Notice
Requirement set out in ORC § 5301.86(E) is without merit. This Court finds, more
spacifically, that Piééniiﬁ‘@ herein did not fail to meet the burden set forth in ORC

§ 5301.56(E) regarding Notice.

in relevant part, the present version of the DMA provides as follows {(concerning the

Motice Requirement):

“E) Before a mineral inferest becomes vested under Division (B) of
this section, and the owner of the surface of the lands subject 1o the
inferast, the owner of the surface of the lands sublect to the interest
shall do both of the following:
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1) Serve notice by certified mall, return receipt requested, to
each holder or each holder's successors or assigness, at the
last known address of each, of the owner's infent to declare
the mineral interest abandoned. i service of notice cannot be
completed to any holder, the owner shall publish notice of the
owner's intent {o declare the mineral interest abandoned at
lmast once in 8 newspaper of general circulation in each
County in which the land that i sublect to the interest is
iocated. The notice shall contain all of the information
specified in Division (F} of this section.”

In this case, this Court finds that Plaintiffs could not complete service by certified
mail onthe holders é;f the mineral interest since Plaintiffs could not ascertain the addresses
for those individuals through a search of the public records of Monroe County, Ohio or
otherwise. As aresult, Plaintiffs served the known heirs along with their unknown heirs and
assigns by publication, a method specifically provided for in the statute. The Court finds
that Plaintiffs properly complied with the Notice Requirement hersin and as such,
Defendants’ argument is without merit.

3. Additionally, Defendants claim that the Severad Mineral Interest was the subject
of a "fitle transaction,” hence satisfying a "savings event” that would prevent the DMA from
exiinguishing the Severed Mineral Interest A “title fransaction,” as defined in ORC §
5301.47(F) means “any {ransaction affgcting title by will or descent, title by tax deed, orby
trustee’s, assignee's, guardian’s, exscutor's, administrator’s, or sheriff's deed, or decree
of any Court, as well as warranty deed, quit claim deed, or mortgage.”

Defendants inthis case claim thatthe deeds transferring the surface of the Property

to Plaintiffs constitutad “itle transactions” of the Severed Mineral Inderest, and the transfer

operated 1o preserve the Severed Minera! interest under ORC § 5301.56(B).
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This Court recently dealt with this very issue in Elsenbarth v. Reusser, Monroe C P,
OVH 2012-282.

In Eisenbarth, this Court followed the reasoning in Wendi v. Dickerson, Case No.
2012 CV 02 0133 (Tuﬁcarawas County C.P., 2-12-13); Walker v. Noon, Case No. CVH
2012-0088 (Noble County C.P.); and Wiseman ef al. v. Polls efal |, Case No. 08 CV 01458
{Morgan County C.P. 2008).

In its finding, this Court held that a recitation of the original oll and gas reservation
in subseguent transers of the surface do not affect the Bevered Mineral Interest and
therefore do not constitute “ttle transactions” under ORC § 5301.58(B){(1){c)(i} .

Likewise, in the within case, this Court finds that the Severed Mineral Interest was
not deeded, transférred or gtherwise conveyed in the subseguent transactions and as a
result, the Court finds that title was not affected.

4. Lastly, this Court has previously tackled the issue concerning the effect of the
filing of a Claim o Preserve under ORC § §301.56(H). Specifically, this Courtrecently held
that: % . .if a severed inferest holder files a notice under paragraph (H) above, the
landowner's statuta;ry remedy o abandon a Severed Mineral Inferest has been exhausted,
requiring the filing of & lawsuit. At that point, the severed inferest holder must be required
to show why the severed interest has not been abandoned. A presarvation notice itself
cannet be the basis for establishing that the mineral interest has not been abandoned.
The holder must show the existence of one of the savings conditions under ORC
§5301.56(B)." Marty v. Winkler, Monroe C.P. CVH 2012-203 at 11.

As this Ccu;f_;t found above, none of the savings conditions or events outlined in the
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DMA occurred during any twenty-year time period at issue in this case. Accordingly, this
Court finds that the oil and gas royally interest of the Defendants hersin has been
abandoned pursuant {0 both the current and previous version of ORC § 5301.56.

Since there are no undisputed facts in the within case and since there remains no
genuine issue of any material fact {0 be litigated, Plaintiffs are entitied to judgment as a
matter of law. Plaintiffs’ Motion for Summary Judgment is granted. Defendants’ Motion
for Summary Judg;ﬁent is denied.

The Court further finds that there is no just reason for delay, and thaithis "Judgment
Entry Incorporating Findings of Fact and Conclusions of Law” is a final appeslable order,
as defined under Civil Rule 84,

The costs of this proceeding are assessed to the Defendants. Jgdgmem is hereby

3

granted the Clerk of this Court to collect on her costs,

IT 18 SO ORDERED.

H@g;aiﬁf e R, Fefmon
Enter as ff the daty of filing

Copies to;.  Craig E. Sweensgy, Esquire
YOSS LAW OFFICES

Bruce Smith, Esquirs
GEIGER, TEEPLE, SMITH & HAHN, LLP

ZNLANBN4T738

Filed Por Record in
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L qpﬁ‘g OF COMMOK PLEAS -
IN THE COURT OF COMMON PLEAS OF MONROE CODKTY. oil®

IAPR 11 PM [+ 32
NEAL D. MARTY, eial
BE il AlH ROSE

Plaintiffs, CLERK OF CGUR
V. Case No. 2012-203
LINDA DENNIS (WINKLER), efal

Dsfandants.

JUDGMENT ENTRY

This matter is before the Court for non-oral hearing on the following motions:
(1). Prﬁiaintﬁffs’ Wotion for Summary Judgment;
(2). Defendants’ Motion for Summary Judgment;

{3). Piaintiffs’ Memorandum Contra {o Defendants’ Motion for
Summary Judgment.

Based on the filings of the parties and the applicable law, the Cowt makes the
foliowing findings and orders.

The Court ﬁrsft notes that both parties acknowledge thatthere is no dispule as to the
facts in this case.

Meal [ Marty and Diana L. Marly, Trustees under the Diana L. Marly Trust
Agresment dated the 25" day of June 2010 (hereinafier “Plaintiffs”) are the fee owners of
107.39 acres, more or less, situated in Adams Township, Monroe County, Ohio. The
subject property is described as Tract | and Tract  in the deed conveying the property {o

Plaintiffs, dated Juryg 25, 2010, filed July 30, 2010, and recorded in Volume 193, Page 508

CoPY

A-G
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of the Official Records of Monroe County, Ohio.

That part of the Plaintiffs’ property that is in Section 24 is approximately sixty-eight
(88) acres. This property is containad in Tract H of the above-referenced deed. This sixiy-
eight {68) acre parcel, or Tract Ui, is the only parcel in the above-referenced deed that is
in dispute in this case. The sixiy-sight (68) acres shall hereinafler be referred to as the
“Property.” |

Plaintiffs’ predecessors in tithe, John J. Winlder and Mary M. Winkler, conveyed the
Property to Carl W. Ambler and Alice Mae Ambler. The instrument reflecting this
transaction is the deed dated August 24, 1948, filed August 25, 1948 and recorded in
Yolume 123, Page 186 of the Deed Records of Monroe County, Ohio (hereinafler the
“Reservation Deed”). The Reservation Deed contained the following language:

“Also excepting and reserving unto the grantors herein, their heirs and

assigns, the one-half (1/2) of the oll and gas royally, same being one-

sixteenth {1/16) of all the ol and one-half (1/2} of all monies received from

the sale of gas from the east half of the south east quarter of Section 24,

Township 3 of Range 4, containing sixty-eight (68) acres.”

(Hereinafter the “Severed Mineral Inferest’).

Defendants in this case are the heirs of John J. Winkler and Mary M. Winkler and
are claiming title to the Severed Minera! Interest as reserved in the Reservation Deed.

On February 3, 2012, the Plaintiffs filed an Affidavit with the Monroe County
Recorder's Office ﬁeciaréng that the reserved rovalty interest of the Defendants was

ahandoned and vested in the Plaintiffs. This Affidavit was filed pursuant o R.C. §301.56

as it existed prior to its most recent amendment on June 30, 2008,
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On February 8, 2012, the Plaintiffs published a notice in the Momroe County Beacon

again dedlaring that the reserved royalty interest of the Defendants was abandoned and

vested inthe Piaintiﬁé, This publication was made pursuant {0 the current version of R.C.
5301.56.

On March 14, 2012, the Plaintiffs filed another Affidavit of Abandonment again
declaring that the reserved royally interest was abandoned and vested in the Plaintiffs.
This second Affidavit was filed purportedly pursuant to the current version of R.C. 5301.56.

On April 8, 20;2, the Defendants filed their Notice o Preserve Mineral interests with
the Monroe County Recorder.

As set forth above, there is no dispuie as to the facts in this case. The Plaintiffs are
asking the Court to declare that any royally interest of the Defendants in the Property has
heen forfelled under the current version of R.C. 5301.56 as well as the version of the
statute as it existed prior to its amendment in 2008. The Defendanis asser! that their
purported interest isicniy the right to receive a royalty payment and is not a mineral inferest
that can be feﬁeéteé under R.C. 5301.58 and that even i # is such an interest subject to
forfefture, the interest has been preserved by the filing of Defendants’ Notice to Preserve
Mineral Interest,

Certain reguirements must be met before the Court can find that a party is entitied
to Summary Judgment as a matter of law.

Civit Rule 56(6} specifically provides that before Summary Judgment may be

granted, it must be’ gieterméned that,




Monres County
Common Pleas
Court

Julie R. Seimon
Judge

(1). Noissue as to any material fact remains to be litigated,

{2}. The moving party is entitled to judgment as a matter of law, and

{3). K appears from the evidence that reasonable minds can come to but
one conclusion and viewing such evidence most strongly in favor of
the party against whom the motion for Summary Judgment is made,
that conclusion is adverse to that party.

Temple v. Wean United, inc. , 50 Ohio St 2d 317 (1877}

The Dormant Minerals Act {* DMA ), as enacted on March 13, 1088, is set forth

below in its entirety:
85301.56 Minera! Interests in Realty.
{A) As used in this section:

{1} "Holder' means the record holder of a mineral interest, and any person
who derives the person's rights from, or has a common source with, the
record holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse o the interest of the record holder.

(23 "Driting or mining permit” means a permit issued under Chapler 1509,
1513., or 1514. of the Revised Code to the holder to drill an ¢l or gas well
of o mine other minerals.

{B){ 1} Any mineral inferest held by any person, other than the owner of the
surface of the lands subject {o the interest, shall be deemead abandoned
and vested in the owner of the surface if none of the following applies:

{a) The mineral interest is in coal, or in mining or other rights pertinent io
or exemisabﬁﬁe in connection with an interest in cosl, as described in
division (E) of section 5301.53 of the Revised Code.

{b} The mineral interest is held by the United States, this state, or any
political subdivision, body politic, or agency of the Uniled States or this
state, as described in division (G} of section 5301.53 of the Revised Code.

(c) Within the preceding twenty years, one or more of the following has
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goourred:

{i} The mineral interest has been the subject of a title transaction that has
been filed or recorded in the office of the county recorder of the county In
which the lands are located;

(i} There has been actual production or withdrawal of minerals by the
holder from the lands, from lands covered Dy a lease 1o which the mineral
interest is subiect, from a mine a portion of which is located beneath the
lands, or, inthe case of oit or gas, from lands pooled, unitized, or included
in unit operations, under sections 1508.26 to 1508.28 of the Revised
Code, in which the mineral interest is participating, provided that the
instrument or order oreating or providing for the pooling or unitization of
oil or gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or
unitization aré located;

(i)} The mineral interest has been used in underground gas storage
operations by the holder,

{iv) A drifling or mining permit has beern issued to the hoider, provided that
an affidavii that states the name of the permit holder, the permit number,
the type of permit, and a legal description of the lands affected by the
permit has been filed or recordsd, in accordance with section 5301.252
[5301.25.2] of the Revised Code, in the office of the county recorder of the
county in which the lands are located;

(v} A claim tg preserve the mineral inferest has been filed in accordance
with division {(C) of this seclion;

(¥} In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest in the county
auditor's {ax list and the county treasurer's duplicate tax list in the county
in which the lands are iocated.

{232} A mineral interest shall not be deemed abandoned under division
{(B){1) of this section because none of the circumstances described inthat
division apply, until three years from the effective date of this section,

{C¥1) A claim io preserve a mineral interest from being deemed
abandoned Under division (B)}{1) of this section may be filed for record by




Monros County

Common Pleas
Court

Julie R. Selmon
Judge

a6

its holder. Subject to division (C}(3) of this section, the claim shall be filed
and recorded in accordance with sections 317.18 to 317.201 [317.20.1]
and 5301.52 of the Revised Code, and shall consist of a notice that does
all of the following:

{a) States the nature of the mineral interest claimed and any recording
information upon which the claim is based,

{b} Qihemésfé complies with section 5301.52 of the Revised Code;

{c) States that the holder does not intend 1o abandon, but instead fo
preserve, his rights in the mineral interast.

(C) {2) A claim that complies with division (C}{1} of this section or, if
applicable, divisions (C}{1) and {3} of this section preserves the rights of
all holders of a mineral interest in the same lands.

{33 Any holder of an interest for use in underground gas storage
operations may preserve the holder's interest, and those of any lessor of
the interest, by a single claim, that defines the boundaries of the storage
field or poet and its formations, without describing each separate interest
claimed. The claim is prima-facie evidence of the use of each separate
interest in underground gas storage operations.

(DY 1) Amineral interest may be preserved indefinitely from being deemed
abandoned under division (BY1) of this section by the ccourrence of any
of the circumstances described in division (B){1}c) of this seclion,
including, but not iimited 1o, successive filings of claims {o preserve
mineral inferests under division (C) of this section.

(D)2} The filing of a claim to preserve a mineral interest under division {C}

of this section does not affect the right of a lessor of an oll or gas lease to

obtain ils farfeature under section 5301.332 [5301.33.2] of the Kevised

Code. :

HISTORY: 142 v $ 223, Effective Date: 03-22-1888

The current version of the Dormant Minerals Act, amended effective June 30, 2008,

is virtually identical to the pravious version set forth above, with the exception that &
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"notice” requirement {(ORC §5301.58[E]) has been added, whereby the surface owner of
the land subject to the Severed Mineral Interest may utilize a statulory process of
abandonment. That process requires the surface owner fo give notice, (by certified mail,
if possible, or by publication) of the infent to have the minseral interest abandoned, to the
“nolder” of the mineral interest or each holder's successors or assignees “before the
mineral interest becomes vested” in the surface owner. (ORC 5301.56[E]). The surface
owner {after thirty, but not more than sidy days) then files an Affidavit of Abandonment
putting on record the fact that none of the savings conditions outlined in ORC §8301.56(B)
have ocourred, and thersfore the interest is deemed abandoned. The surface owner must
then wait an additional thirty (but not more than sbdy) days, and if nothing is filed under
ORC §5301.86(H), the surface owner may send a letter to the recorder instructing himfher
to note on the “Reservation Deed” that the interest has been abandoned.

By its very terms, and in comparison with the current version of the DMA | the
previous version ﬁfziﬁhe DMA was self-executing in the sense that nothing was required of
the surface owner béfcre the mineral interest was desmed abandoned, exceptioshow that
none of the savings conditions set forth In  paragraphs/subparagraphs
(BB (VIVI(v) had occurred within "the preceding twenty years...”. The only other
gualifications 1o have the mineral interest deemed abandonsd was that the mineral interest
could not involve aagi {B)=) and was not a mineral interest “held by the United States, this
state, or any pciitisgi subdivision...” (B¥{b). The previous version of the DMA also provided

that no mineral Entérest could be deemed abandoned based upon the absence of the
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savings conditions set forth in (B)1) until three years from the affective daie of the law
(B)(2).

Nefendants assert that the Severed Mineral inferest that is the subject of this action
s not a ‘mineral interest as contemplated by the statute and therefore the Plainiiffs have
no right to ask the Court to declare the [abandonment] of this right under the Dormant
Minerals Act.”

This Court addressed the very issue of whether a royalty interest is subject to the
provisions of the previous version of the Dormant Minerals Act in Cyril 7. Burkhart v.
George A. Burkhart, Monroe C.P. CVH 82-278. The Defendants in Burkhart argued that
because the statute does not provide a definition of "mineral interest’, the statute, if read
as a whole, should ;;reaiude the abandonment of a rovalty interest. This Court explicitly
rejected that argument, holding "[tlhe Court finds that the oit and gas rights, including the
royalty interest, in and under the real estate described in Paragraph 1 of the Complaint{...]
are owned by the Plaintiffs and that any interests of the Defendants have been abandoned
pursuant {o the Dormant Minerals Act (ORC 5301.86)." Cyr;_ﬁ‘i 7. Burkhart v. George A.
Burkhari, Mom@e CP CyHB2-278 381 1.

in this case, éDefendants claim that “there is clearly a difference between a right lo
receive a royalty péymant and an actual mineral interest in property.” Plaintiffs agree that
there is a diference, however, a royally interest remains an interest in realty until the
minerals are removed from the ground and materialized as personal property. Seg 68

O.Jur 3d, Mines and Minerals, Section 8.
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This Court finds that the issue of whether a royally inferest may be extinguished by

the previous version of the DMA has been previously decided by this Court and that

decision is favorable {o Plaintiffs’ position and contrary to Defendants’ argument.

Additionally, the Court further finds that a royalty interest is subject to abandonment
under the current version of the Ohio Revised Code §5301.56.

More specifically, the current version of the Dormant Minerals Act, added a definition
of “Mineral Interest’, ORC §5301.56(A)(3) provides:

“Mineral Interest” means a fee interest in at least one mineral regardiess

of how the interest is created and the form of the interest, which may be

absolute or fractional or divided or undivided.

This Court finds that the definition of 2 "Mineral interest” includes an ofl and gas
royalty interest, as a royalty interest remains an interest in realty until the minerals are
removed from the ground and materialized as personal pmpeﬁy. See 88 O.Jur 3d, Mines
and Minerals, Seclion 8.

Mor&ovar, the Buege! Court noted that "la]n off and gas ‘royalty’ has been described
as that fractiona! interest in the production of off and gas that was created by the owner of
land, either by reservation when the mineral lease was enfered into, or by direct grant to
a third person.” See Buegelv. Amos, 1884 WL 7725 (7% District, 1884), citing 38 American
Jurisprudence 2d 670, Gas and Oil, Section 188

Because a rayalty interestis a fractional interest of the oil and gas estats, this Court

finds that such an interest falls within the definition of "Mineral Interest” outlined by ORC
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§58301.58(A)3).

in the present case, the Court finds that the undisputed facts of this case reflect that
during the twenty (20) vear period immedistely preceding every date in which the previous
version of ORC §5301.56 was effective, none of the savings conditions oullined by ORC
£5301.868(8) [guoted above] occurred to keep the Severed Mineral inferest from being
desmed abandoned. Defendants are unabis to show any evidence to the contrary. The
Severed Mineral was then deemsd abandoned as of March 13, 1882, allowing forthe three
year grace period. Accordingly, the Court finds that the Defendanis no longer have any
right, title or interest in and to the mineral estate under Plaintiffs’ property.

Fuﬁhermore,i notwithstanding the above analysis, this Court further finds that the
amended version of the DMA (effective after June 30, 2006) also operates to exiinguish
Defendants’ interest.  As outlined above, the amended version of Ohio Revised Code
£5301.56 added a nofice requirement. The amended version provides that the holder of
a Severed Mineral Interest may file a claim at some point after he receives a notice of
abandonment {o stop the statutory process. See ORC §5301.56(H).

More specifically, Chio Revised Code §5301.56(H}(1) provides:

¥ & holder or a holder's successors or assigns claim that the mineral

interest that is the subject of a notice under division {E) of this section has

not been abandoned, the holder or the holder's successors or assignees,

not later than sbrdy days after the date on which the notice was served or

published, as applicable, shall file in the office of the County Recorder of

each Counly where the land that is subject to the mineral intsrest is

located one of the following:

{a} A claim to preserve the mineral inferest in accordange with division (C)
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of this section;

{b} An affidavit that identifies an event described in division (B)(3) of this

section that has ocourred within the twenty vears immediately preceding

the date on which the nolice was served or published under division (E)

of this section.

The holder or the holder's succassors or assignees shall notify the person

who served or published the notice under division (E) of this section of the

filing under this division.

Accordingly, this Court finds the if a severad interest holder files a notice under
paragraph (H) above, the landowner's statutory remedy to abandon a2 Severed Mineral
Interest has been exhausted, requiring the filing of a lawsuit. At that point, the seversd
interest hoider must be reguired to show why the severed interest has not been
abandoned. A preservation nolice iiself cannot be the basis for establishing that the
mineral interest has not been abandoned. The holder must show the axistence of one of
the savings ccnditiog&s under ORC §5301.56(8).

Again, the Cgurt finds that Defendants In this case have not shown that existence
of any of the savings conditions provided for in ORC §5301.56(B).

Accordingly, the Court finds that the Severed Mineral interest in the within case is
hereby deemed abandoned under the current version of the Dormant Minerals Act as well.

Based on all of the foregoing, the Court finds that no gepuine issue of material fact
exists in the within matter and Plzintiffs are entitled {o judgment as a matler of law under

both the prior and current version of the Dormant Minerals Act, Ohic Revised Code

§5301.56.
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Plaintiffs’ Motion for Summary Judgment is granted. The Clerk shall note the same
on both the Reservation Deed (Volume 123, Page 186, Deed Records of Monroe County,
Ohio) and the Claim to Preserve (Monroe County, Chio Official Records, Volume 217,
Pages 263-288).

Costs assessed in full to the Defendants. Judgment granted the Clerk of Courls to

collect on her cosis.

ITIS SC ORDERED,

H R Sofon 7
Dated: Enter f the dale of filing
Copies fo: Craig E. Sweeney, Esquire

Stephen R. McCann, Esquire

C:\General Entries }

marty - dennis entryonSummaryJudgmentMotions
Apnil 10, 2013 (2:38PM)Jay
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