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INTRODUCTION

l;nvironmental policies and options for implementing those policies can be among the

most challenging topics in law. Those policy choices involve every level and every branch of

governlnent, One policy choice the Ohio General Assembly made long ago was to enable

political subdivisions to create a new kind of subdivision. dedicated to managing regional water

issues. These entities, Regional Water and Sewer Districts, are empowered, amozlg other things,

to construct, improve, and operate "water resource projects." R.C. 6119.06(G). Those projects

include "water management facilities" (such as "facilities for water supply") and "waste water

facilities" (such as "storm and sanitary sewers"). R.C. 6119,011 (G), (L), (M).

Here, several political subdivisions covered by the Northeast Ohio Regional Sewer

District ("the District") challenge the District's authority to establish a stornl-water plan to

regulate uncontaminated storm water. After extended proceedings, the common pleas court held

that the District is so empowered. A divided Eighth District disagreed and reversed. The

majority of that panel rested its decision on an unsupportable reading of the relevant statutes-

one that, if allowed to stand, could negatively affect this State's environrrtent. Because the

Eighth District's decision upsets the General Assembly's policy choice about a complex

environmental problem, the State writes as rrnaicus urging the Court to reverse the Eighth District

on its interpretation of the relevant statutes.

The Eighth Distri.ct's judgment misiitterpreted the relevant statutes by concluding that the

definition of "waste water"--i.e., the water that falls within the regulatory puiview of Regional

Water and Sewer Districts--excludes uncontaminated storm water. That interpretation runs

conti-ary to the text and structure of the governing statutes. It also runs contrary to common

sense: Under the Eighth District's interpretation of "waste water," districts could not manage

either contaminated water or storm water alone, but could only manage water when both



contaminated. water and storm water are combined. Or as the dissent put it, the District may only

manage sewage when it is raining. See Ne. Ohio Reg'1 Sewer Dist. v. Bath Twp., 2013-Ohio-

4186, 999 N.E.2d 181 ,{ 94 (8th Dist.) (Jones, J., dissenting) (hereafter "App. Op.").

The Court should reverse the judgment of the Eighth District Court of Appeals and

confirm the District's statutory authority to implement its storrn-water plan.

STATEMENT OF AtYfICLI,S INTEREST

The State has two distinct interests in the correct resolution of this case. First, the State

has an interest in ensuring that policy choices made by the Ohio General Assembly are not

scuttled by judicial action unmoored from statutory text. The judiciary has a role in

environmental regulation, and in Chapter 6119 in particular. But as to the question here, that

role means applying the plain text of the General Assembly's work, not second-guessing the

General Assembly's choices to repose in regional districts the authority to manage storm water in

addition to sewage. Second, the State, as a party to a federal consent decree that also includes

the District as a party, has an: interest in ensuring the continued viability of that agreed judgment.

If the Eighth District decision stands, the District rvill face conflicting demands f'rom the federal

and state courts. That is antithetical to the agreed resolution of certain envir.oiunental claims that

all thought were resolved by the decree.

STATEMENT OF THE CASE AND FACTS

A. Revised Code Chapter 6119 confers authority on regional districts to manage storm
and waste water.

The Northeast Ohio Regional Sewer I)istrict is one of more than tlurty Chapter 6119

districts created to provide water, and to collect, treat, and dispose of waste water for Ohioans.

See R.C. 6119.01. It has local member communities in Cuyahoga, Summit, Lorain, and Lake

Counties. App. Op. ^j 8. The I?istrict was established in 1972 to "plan, finance, construct,
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operate and cont-rol waste water treatinent disposal facilities, . . . all sewer regulator systerns, ...

stonn water handling facilities, and all other water pollution control facilities of the District."

Northeastern Ohio Regional Sewer District, Plan for Operation of the District fi 5(c). In 2010,

the District amended its regulations to add Title V. See App. Op. ^, 13. Title V requires the

District to plan, construct, maintain, operate, and regulate "the proper handling of storm-water

runoff and the development azld provision of technical support information and services to

Member Communities." Title V, 5.0501.

Districts like the Northeast Ohio R.egional Sewer District are formed when a group of

comniunities decides to join together to collectively address problems related to waste water or

water supply. Revised Code Chapter 6119 establishes a rigorous process that such communities

must follow. Only member communities that consent may join a regional water and sewer

district-no local entity may be forced into a district. R.C. 6119.02(A); Citj, of Seven Hills v.

City of Cieveland,1 Ohio App. 3d 84, 90 (8th Dist. 1980) (under R.C. Chapter 6119, a regional

water and sewer district cannot compel a city to submit to its authority absent the city's consent).

Water and sewer districts are formed after a hearing before a common pleas court at which any

objectioris may be aired by anyone residing in the proposed district or any public subdivision

situated within tlie proposed district. To establish a district, a common pleas court must find that

the "proposed district is necessary, that it and the plan for the operation of the district are

conducive to the public health, safety, convenience, and welfare, and that the plan for the

operation is economical, feasible, fair, and reasonable."' R.C. 6119.04(D).

B. The Common Pleas Court held that the storm-water plan was a legitimate exercise
of the District's statutory au'thority, but the Eighth District reversed and held that
the plan was not authorized by Chapter6119.

Anticipating a legal challenge to its storm-water plan, the District filed a declaratory

action naming its 56 constituent communities in the Cuyahoga County Court of Common Pleas.

3



App. Op. Tj 24. The District asked the trial court to decide whether the District had the authority

to manage storm water. Id. Some communities objected to the plan; many other communities

agreed with the plan, and did not object. Several property owners successfully intervened and

joined the objecting communities in opposing the storm-water plan. Id. 'j(!( 25-26. Ultimately,

the trial court granted partial summary judgment to the District and held that R.C. Chapter 6119

atithorized the District's plan to regulate storm water under Title V. Id. ^ 29. After a bench trial,

the common pleas court furth.er held that the fee imposed by the District was authorized by

Chapter 6119 and did not violate the Ohio Constitution. Id. ¶ 30.

The objecting local communities appealed, arguing, among other things, that the District

lacked authority under R.C. Chapter 6119 to enact the storm-water plan. Id. ^, 35. The Eighth

District Court of Appeals reversed the judgment in favor of the District, held that it had no

authority to implement the storm-water plan, and entered judgment eiijoining the District from

implementing the plan. Id. , 82. Key to that judgment was the majority's interpretation of

"waste water" in R.C. Chapter 61.19.011(K). 'Che majority read that term to include only

contanzirurted storm water, and to exclude storin water that is not mixed with contaminants (or,

conversely, sewage that is not mixed with storm water). Id. ^ 44. The Eighth District's

judgment effectively bars the District from implementing the storm-water plan. Id TI, 82.

Judge Jones dissented and interpreted "waste water" to include storm water, whether or

not it is mixed with other contaminants. Id ^Ir 93-94. The dissent highlighted that, ut-ider the

majority's reading, waste water is neither storm water nor contaminated water alone; waste water

must be the mixture of storm water and contaminated water. Id. 91, 94.
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The District timely appealed and this Court granted jurisdiction to determine; among

other questions, whether the definition of "waste water" in R.C. Chapter 61.19 includes

uncontaminated storm water.

ARGUMENT

Amicus Curiae State of Ohio's Proposition of Law:

A regional district established puYsuant to R. C. Chapter 6119 rnczv manage storm water,
whether combined tvith pollutants or not, and may establish a regional storm-water• plan.

The plain language of R.C. 6119.011(K) dernonstrates that storm water, contaminated

water, and any mixture of the two are included in the definition of "waste water." See R.C.

6119.011(K). That reading is confirmed by other portions of Chapter 6119. And the contrary

reading of the Eighth District leads to the absurd result that storm water and contaminated water

must be combined before water constitutes "waste water." "I'hat reading also results in the

absurdity of declaring illegal those Chapter 6119 districts that handle only uncontaminated storm

water. The Eighth District's contrary atid non-textual reasons for its statutory reading do not

address or rebut the plain text and other indicia of the statute's meaning.

A. The plain text of R.C. 6119.011(.K) indicates that both storm water and water
containing pollutants are two separate types of "waste water" over which Chapter
6119 districts have regulatory authority.

Chapter 6119 districts have the authority to manage "waste water," whieh includes both

storm water and contaminated water whether combined or separate. The Gezieral Assembly has

defined "waste water" as "any storm water and any water containing sewage or industrial waste

or other pollutants or contaminants derived. from the prior use of the water." R.C. 6119.011(K).

A natural and logical reading of the text is that "waste water" is "storm water and any water

containing" contaminants-that is, the definition includes both types of water, and either type of

water alone constitutes waste water. See App. Op. J( 93) (Jones, J. dissenting) ("waste water" may
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be either "(1) `any storm water' or (2) `any water containing sewage or industrial waste or other

pollutants or contaminants derived from the prior use of the water."').

This manner of defining a term is not unusual. For example, under federal employment

discrimination law, t}ie definition of "employer" includes a "State or political subdivision of a

State and any agency or instrumentality of a State or a political subdivision of a State, and any

interstate agency . . . ." 29 U.S.C. § 630(b). Much like the definition of "waste water" under

R.C. Chapter 6119, this federal statute defines "employer" to mean "[A], and any [B], and any

[C]." Ijnder the federal law it wouid be impossible for an employer to satisfy each of the

terms--practically no employer would be a State or political subdivision of a state and an agency

of one of those and an interstate agency. 29 U.S.C. § 630(b). Nor does the plain text require any

such thing. The definition of employer is satisfied by meeting any of the enumerated examples.

The same lesson of the text can be seen in a non-statutory example. If "drinking water"

were def ned as "tany water from a water fountain, and any drinkable water from a well," either

type of water would satisfy the definition. Drinking water would not be only the combined flow

from the tap and the well. Similarly, in this case, each of the listed types of water constitutes

waste water.

This plain-text reading is consistent with the state and federal governments' use of the

terin in a different context involving the District. A federal consent decree reinforces the

District's authority to regulate aancontaminated storm water pursuant to R.C. Chapter 6119 by

mandating that the District regulate storm water liefore it becomes contaminated. Consent

Decree in US. v. Ne. Ohio Reg'l Sewer Disr, N.D. Ohio No. 1:10CV2$95-DCN (July 7, 2011).'

r Available at http://www.neorsd.org/I_Library.php?SOURCE=librarylSigned-Consent-Decree-
entered-7-7-11.pdf&a=download_file&LIBRARY-RECORD_ID-4994 ( last visited May 9,
2014).
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The United States District Court for the Northern District of Ohio entered a consent decree to

resolve claims raised by the United States and Ohio for the District's alleged violations of the

federal Clean Water Act and Ohio's Water Pollution Control laws. Id. at 1. The consent deci-ee

directs the District to develop a Crreen Infrastructure Plan for government approval, which

specifies storm-water control measures and sets requirements to ensure the effectiveness of such

measures. Id. at 21. The types of infrastructure that the District must establish pursuant to the

consent decree include:

the range of stormwater control measures that use plant/soil systems, permeable
pavement, or stormwater harvest and reuse, to store, infiltrate, or evapotranspirate
stormwater and reduce flows to the combined sewer system. Green infrastructure
may include, but is not limited to, bioretention and extended detention wetland
areas as well as green roofs and cisterns.

Id., Appx. 3, J( 8(p). The consent decree anticipates that the District will manage storm water

before it reaches the combined sewer systern. For example, the decree requires the District to

collect at least 44 million gallons of storni water per year in order to preveiit its release to the

combined sewer overflows. Id., Appx. 3, 2.

The lower court's judgment misconstrues "waste water" in R.C. 6119.011(K) contrary to

the term's plain-text meaning. And it strips the District's power granted by the General

Assembly to regulate uncontaminated storm water even though a federal court order, consistent

with that plain language, requires the District to take such action. ;See App. Op. 44-45;

Consent Decree, Appx. 3, ^( 2. Accordingly, the Eighth District's holding that Chapter 6119

districts lack the authority to regulate stortn water should be reversed.
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B. Other powers granted to Chapter 611.9 districts erase any doubt that they may
manage storm water that is not combined with sewage or other contaminants.

Other definitions in Chapter 6119 confirm the plain-text meaning of "waste water." In

support of their power to broadly manage waste water, Chapter 6119 districts have the authority

to operate waste water facilities and water management facilities. See R.C. 6119.06(G) (districts

may operate "water resource projects"); R.C. 6119.011 (G) ("water resource projects" include

"waste water facilities" and "water management facilities"). The districts' power to operate

"waste water facilities" and "water management facilities" demonstrates that the General

Assembly intended that the districts be able to manage storm water and contaminated water

separately or combined. For example, the districts' power to operate water management

facilities includes "facilities for stream flow improvement, dams, reservoirs, ... stream

monitoring systems, [and] facilities for stabilization of stream and river banks." R.C.

6119.011(iV1). Similarly, waste water facilities inelude "storm and sanitary sewers and other

systems, whether on the surface or underground, designed to transport waste water." R.C.

6119.011(L) (emphasis added). Each of these facilities overwhieh Chapter 6119 districts have

power may involve waste water that is merely storm water, not storm water combined with

sewage or other contaminants. By granting districts the power to operate such projects, it is

evident that they may manage either storm water or contaminated water, and that the two need

not be combined.
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C. Interpreting both storm water and water containing pollutants to be waste water
avoids absurd results.

"Waste water" as defned in R.C. 6119.011 must include uncontaminated storm water;

otherwise, the application of R.C. 6119.01, the statute governing the District's "waste water"

management, would lead to absurd results. The Court has long held that "when interpreting a

statute, courts must avoid an illogical or absurd result." AT&T C'omrnc'n of ©Izio, Inc. v. Lynch,

132 Ohio St. 3d 92, 2012-Ohio-1975 ^( 18 (internal quotation marks omitted).

Reading waste water as limited to the mixture of uncontazninated storm water and sewage

is unworkable and would leave Chapter 6119 districts with no practical authority. If "waste

water" is that narrow, it would consist only of conta.minated stonn water. As a result, the District

would be limited to managing sewage and industrial waste water when mixed with storm water.

See App. Op. !^ 94 (Jones, J., dissenting). In other words, if Northeast Ohio suffered a drought

without rain for weeks, the District would have no authority to manage the sewage and industrial

waste water necessarily produced during that time. The General Assembly could not have

contemplated such a result. Id. "Thus, "waste water" in R.C. 6119.011 includes both

uncontaminated storm water and contaminated water, even when the two are not mixed with

each other.

The absurdity stretches in another direction as well. Other Chapter 6119 districts in Ohio

engage mostly or entirely in storm-water management, and may not ever combine storm water

with sewage or other contaminants. For example, the Deerfield Regional Storin Water District in

Warren County was formed primarily to manage storm water alone, and most of what it does

involves only stonn water: "The District was created to address stor-mwater quality and quantity

issues within Deerfield Township. The collection anddisposal. of stormwater (also known as

wastewater) by the District includes projects which address flooding through the repair,
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replacement Or construction of infrastructure facilities." Who We Are, Deerfield Regional Storm

Water District, http://,ATww.deerfieldstormwater.com/ (last visited May 8, 20I4). 'I'hese storm-

water management activities would not be possible under the Eighth District's narrow

interpretation of the authority granted to Chapter 6119 districts. Indeed, districts like Deerfield

could not exist if the Eighth District's reading of the statute were correct.

I). The authorities relied upon by the Eighth District do not require that waste water
include both storm water and contaminated water.

In discarding the plain language of the definition of "waste water," the Eighth District

relies on dicta from an irrelevant case, statements in unrelated sections of the District's plan, and

the possibility that other kinds of joint political subdivisions may engage in activities similar to

6119 Districts. None of this supports its cavalier treatment of the statute's plain text.

The Eighth District draws on a First District case about a flooded ba.sement that has no

bearing on the power granted to Chapter 6119 districts. See App. Op. 11 44 (citing Reith v.

McGill Snzith Punshon, Inc., 163 Ohio App. 3d 709, 2005-Ohio-4852 (lst Dist.)). In that case,

the First District considered homeowners' claims that surface water runoff from a neighboring

subdivision's drainage system flooded their house and that the system's faulty underground pipes

created a sinkhole under their property. Reith, 2005-Ohio-4852 1;S 5-6. The statute of

limitations posed an obstacle, but the homeowners argued that the sinkhole presented an

independent claim because underground sewage, not water that was trespassing on their surface,

caused the sinkhole. Id. ^illJ 32-33. Specifically, they asked the appeals court to hold that surface

storm water constitutes sewage as soon as it is transported through an underground pipe. Id

'^ 24. The First District concluded that the essential character of surface water and sewage is

what it contains, not wh.ether it is above or below ground. M. T, 30. For this reason, the Court

held that the storm water that caused the surface flooding was indistinguishable from the

10



underground storm water that caused the sinkhole. I^d. JIT 27-30, 33. In dicta, the First District

cited R.C. 6119.411 in distinguishing surface and sewer water: "[s]ewage is defined as any

substance containing excrement, while waste water means any stornl water containing sewage or

other pollutants." Id. Ti 29 (citing R.C. 6119.011(I), (K)). Thedetinition of "waste water," and

particularly the power granted to Chapter 6119 districts, was not relevant to the case or to the

ultimate analysis. The First District simply did iiot consider the issue that was presented here to

the Eighth District.

The Eighth District also improperly relied on the definitions of "waste water" in

unrelated titles of the District's plan. See App. Op. T, 44. ("Indeed, the District's own `waste

water' definition in Titles 1, lI, and IV of its code of regulations recognizes it as `a combination

of water-carried waste . . . together with such ground, surface or storm water as may be

present"'). As an initial matter, a regional distxict may not abrogate Ohio laws by its own rules.

R.C. 61 ].9.08. Further, this case examines the District's authority under Title V of the District's

Code of Regulations, not the other titles relied upon by the appeals court. As Judge Jones

explained in dissent, "[t]he definitions in those Titles apply to those Titles." Id ^( 98 (Jones, J.,

dissenting). Additionally, the plan's definition is internally consistent. Wastewater includes the

combination of storm water and sewage; it simply is not limited to that combination.

The Eighth District also asserted that, because other types of regional districts, including

watershed districts and conservancy districts, have authority related to storm water, Chapter 6119

districts do not. App. Op. ^ 46. The decision below specifically identifies those districts'

powers to develop water resources and to "prevent floods," "regulat[e] stream channels,"

"irrigate[e]," "divert[] watercourses," and "arrest[] erosion." But just because some other type of

district has authority to manage storm water does not mean that Chapter 6119 districts do not.

I1



Overlapping authority is a pervasive feature of modern government. Federal and State latvs

criminalize the same acts. Cities and school districts tax the same property. AYld an entire

Chapter of the Revised Code involves "municipal ancj county cooperation" with the State for

transportation projects. Any overlap does not erase Chapter 6119 districts' plain statutory

authority to engage in types of storm-water management such as the power to manage "facilities

for stream flow improvement, dams, reservoirs, and . . . facilities for the stabilization of streanl

and river banks." R.C. 61.19.011(M). That R.C. 6101.04 allows conservancy districts to engage

in some similar activities does not deprive regional 6119 districts of their statutory authority to

manage storm water.

CONCLUSION

For the foregoing reasons, the Court should reverse the Eighth District Court of Appeals'

judgment that Chapter 6119 districts lack the statutory authority to manage storm water.

Respectfully submitted, ^
i

1VIICHAf,"L DEWTNE (00^,g 181)
AArney Genpral of C}hiq^^

ERIC E. MUR131-IY " (0(Y832
State Solicitor

*Counsel ofRecor(a'
MICHAEL J. HENDERSHOT (0081842)
(;hief Deputy Solicitor
JEFFREY JAROSCH (0091250)
Deputy Solicitor
AARON S. FARMER (0080251.)
Assistarit Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980; 614-466-5087 fax
eric.murphy rz?ohioattorneygeneral.gov

Counsel for Amicus C °ztJ°iae
State of Ohio

12



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Merit Brief of 1Qmicaas Curiae State of Ohio was

served by U.S. mail this 12th day of May, 2014 upon the following counsel:

Mark 1. Wallach John B. Nalbandian
Thacker Martinsek LPA W. Stuart Dornette (0002955)
2330 One Cleveland Center Taft Stettinius & Hollister LLP
1375 E. 9th Street 425 Walnut Street, Suite 1800
Cleveland, Ohio 44114 Cincinnati, Ohio 45202

James F. Lang
Matthew J. Kucharson
Molly A. Drake
Calfee, Halter & Griswold, LLP
1405 East Sixth Street
Cleveland, Ohio 44114

Stephen M. O'Bryan
Gregory J. O'Brien
Michael J. Zbiegien, Jr.
Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, Ohio 44114

Marlene Sundheimer
Director of Law
Northeast Ohio Regional Sewer District
3900 Euclid Avenue
Cleveland, Ohio 44115

Counsel for Appellant
Northeast Ohio Regional Sewer District

David J. Matty
Shana A. Sainson
Justin Whelan
Matty, Henrikson & Greve, LLC
55 Public Square, Suite 1775
Cleveland, Ohio 44113

Counsel for Appellee
City of Brecksville

Sheldon Berns
I'aul Greenberger
Benjamin J. Ockner
Jordan Berns
Timothy J. Duff
Gary F. Werner
Berns, Ockner & Greenberger, LLC
3733 Park East Drive, Suite 200
Beachwood, Ohio 44122

Counsel for Appellee Property Owners et al.

Counsel for Appellees
City of Beachwood, City of Bedford I-leights,
City of Cleveland Heights, City of
Independence, City of Lyndhurst, City of
Olmsted Falls, City of Stron.gsville, Village
of Glenwillow and Village of Oakwood

Elizabeth Wells Rothenberg
Assistant Director of Law
City of Cleveland Heights
40 Severance Circle
Cleveland Heights, Ohio 44112

Counsel for Appellee
City of Cleveland Heights

Eric E. Murphy


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18

