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EQUITY DUBLIN ASSOCIATES AND
SHSCC #2 LIMITED PARTNERSI-IIP,

Appellees,
Case No. 2014-0168

V.

Appeal from Ohio Board of Tax Appeals
JOSEPH W. TESTA, TAX COMMISSIONER
OF OHIO, BOARD OF EDUCATION OF TI-lE: Case Nos. 2011-1792 and 2011-1795
COLUMBUS CITY SCHOOL DISTRICT,
AND BOARD OF EDUCATION OF DUBLIN :
CITY SCHOOL DIS'I"RICT

Appellants

1. INTRO33UC'TION / SUMMARY

This appeal involves real property tax exemption claims brought by Equity Dublin

Associates and SHSCC#2 Limited Partnership (the appellees herein), as owners/lessors of realty

leased for profit to Columbus State Community College, a duly organized "cozmunity college

district" within the meaning of R.C. 3354.01(A).

Joining the appellant Tax Commissioner are tNvo co-appellants with interests vital to this

matter, the Board of Education of Dublin City School District and the Board of Education of the

Columbus City School District ("co-appellants" or "the School Boards")'. Ohio's primary and

secondary schools receive the vast nlajority of Ohio's real property tax revenues. School boards

throughout this state rely on this revenue as their primary funding source to fulfill Ohio's

The suhject commercial real estate owned by appellee Equity Dublin Associates is located in
the Dublin City School District and the subject commercial real estate owned by appellee
SHSCC#2 Limited Partnership is located in the Columbus City School District.



constitutional obligation to its citizens of providing a "thorough and efficient system of common

schools," as mandated under Article 6, Section 2 of the Ohio Constitution.

We ask the Court to affirm the BTA's denial of real property tax exeniption under R.C.

3354.15's "community college exemption" but to reverse the BTA's partial grant of exemption

under the R.C. 5709.07(A)(4)'s "public college exemption." In granting partial exemption under

R.C. 5709.07(A)(4), the BTA's decision directly conflicts with the General Assembly's express

intent in enacting R.C. 3354.15 as the only statute directly relating to real property tax exemption

for "community college districts."

Further, the BTA disregarded a controlling decision from this Court on this issue.

Athens Cly Aud. v. ffl'ilkins, 106 Ohio St. 3d 293, 2005-Ohio-4986 ("Atl2eyzs County"). In that

case, a commercial owner/lessor sought real property tax exemption under two separate

exemption statutes: R.C. 3357.14 (the real property tax exemption specifically relating to

"technical college districts") and R.C. 5709.07(A)(4) (the more general real property tax

exemption relating to "public colleges").

This Court in Athens County determ.ined that the General Assembly enacted R.C.

3357.14 as the only real property tax exemption directly related to "technical college districts,"

thereby rendering the "public college exemption" in R.C. 5709.07(A)(4) inapplicable. Id. at ¶ 13

(citing Rickenbacker Port Azith. v. Lin-abach, 64 Ohio St. 3d 628, 631).

Just as the General Assembly enacted an exclusive, directly-related exemption for

"technical college districts" that was at issue in Athens CYounty, it likewise has enacted an

exclusive exemption directly related to "commnity college districts:" R.C. 3354.14. Indeed, the

General Assembly employed pi-ecisely the same st-atutory lcznguage in both the "technical college

district exemption" in R.C. 3357.14 and the "community college district exemption" in R.C.
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3354.15. Under Athens County, having failed to meet the requirements for exemption under

R.C. 3354.15, the appellee for-profit owners/lessors cannot attempt to qualify under R.C.

5709.07(A)(4).

But, even if the Court were to overturn its Athens County holdings and effectively ignore

the General Assetxzbly'sexpresslegislative intent in enacting R.C. 3345.15, the BTA's grant of

partial exemption under R.C. 5709.07(A)(4) would be erroneous for two independen:t reasons.

First,_j.zcriscz'ictionally, the appellee commercial real estate owners failed to raise any R.C.

5709.07(A)(4) exemption claim in their real property tax exemption applications, as mandated

under R.C. 5715.27(A) and the specific requirements set forth on the Commissioner's prescribed

real property tax application form. Consequently, by this failure, the appellee commercial realty

owners failed to confer jurisdiction on the Commissioner, and subsequently on the BTA, to

consider any R.C. 5709.07(A)(4) exemption issue. Such notification requirements "run to the

core of procedural effzciency," and, therefore, are mandatory, jurisdictional requirements.

'S`hinklev< AslztabulaCty. 73d. of Revision, 135 Ohio St. 3d 227, 2013-Ohio-397, '[¶17, 18; Ch'G

Dev. Co. v. Lirnbach, 63 Ohio St. 3d 28, 31-32 (1992); Akron ,S"id. Div. of E^agle-1'ichey°

Industries, Inc. v. Lindley, Ll Ohio St. 3d 10, 12, (1984).

Second, substantively, even if the Court were to abandon Athens County and hold that

R.C. '1354.15's "community college exemption''' does not render the R.C. 5709.07(A)(4) "public

college exemption" inapplicable, any such R.C. 5709.07(A)(4) exemption claim would fail in

any event. Indeed, under R.C. 5709.07(B), the exemption in R.C. 5709>07(t`t.)(4) is expressly

made iiiapplicable to "leasehold estates," including the leaseholci. interests held by Columbus

Community College in the subject realty.

3



As a consequence, the Commissioner requests that this Court affirni the BTA's decisiorl

with respect to exemption under R.C. 3354.15 and reverse the BTA's decision with respect to

exemption under R.C. 5709.07(A)(4).

II, STATEMENT OF CASE AND FACTS

A. Substantive Facts

The facts pertinent to the substantive issues of this appeal are largely undisputed.

Namely, throughout the 2002-2005 tax years at issue, the appellan.t conunercial real estate

owners Ieased the subject properties to the Columbus State Community College ("CSCC") at fair

market value rent, with a view to profit from the lease transactions, as well as to realize a

potential profit from the sale of the real estate at some future date.2

The Commissioner, however, disputes, in part, the additional factual assertions in the

opening BTA merit brief of Equity Dublin Associates and SI-ISCC #2 Limited Partnership

concerning the contractual obligations assumed by the CSCC under the lease agreements. In

their joint opening brief, the commercial owners/lessors asserted that, under both of the lease

agreements, CSCC, as "tenant" or lessee, was coritractually bound to pay all of the real property

taxes on the leased property. Actually, the lease documentation for the two appeals is distinctly

different in this respect.

'I'he real property lease relating to the real property at issue in BTA No. 2011-1795

(referred to as the "SHSCC Lease"), as in eifect for the 2002, 2003 and 2004 tax years at issue,

` See the lease agreements in the statutory transcript of evidence certified to the Board in BTA
Case No. 2011-Q-1792 ("ST.I") and in BTA Case No. 2011-Q-1795 ("ST.lI") at ST.I. 28-63,
and ST.II 13-24, 28-32, aiid 51-87, respectively.
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imposes on CSCC, as lessee, the obligation to pay real property taxes regarding the leased

premises.3 The provision of the lease contractually obligating the tenant to pay real property

taxes on the premises is set forth on page 6 of that lease in paragraph B. 12, captioned "Taxes."

See ST.II. 56.

However, regarding the real property lease relating to the real property at issue in BTA

No. 2011-1792 (referred to in the BTA briefs as the "EDA Lease"), the lease in effect for the

2002, 2003 and 2004 tax years at issue does not impose on the lessee CSCC the obligation to pay

the real propertytaAes. Instead, CSCC was coritractually obligated to pay only those property

taxes that pertained to its own fixtures, fitrniture, and other personal property, but not on the real

property owned by the landlord.

See specifically, Section 19.1, captioned "Taxes," of the original lease (at ST.I. 29),

which provides as follows

rJ'enant shall pay before delinquency any and all taxes, assessments,
license fees, and public charges levied, assessed or imposed and which
become payable during the Lease upon Tenant's fixtures, furniture,
appliances and personal property installed or located in the Leased
Premises.

(Emphasis added.)

None of the addenda to that lease change the provisions of Section 19 of the lease.

In their opening BTA merit brief, the commercial owners/lessors relied on this same

Section 19 of the lease as we do here (see their opening BT'A brief at 2 in the Factual

Background section under the caption "A. The EDA Lease"). But, their BTA brief failed to

3 The specific contractual tenns of the lease agreement regarding BTA No. 2011-1795, are
reproduced at pages of the statutory transcript of that appeal (a 15-page lease agreement dated
June 6, 1996), S"I`.II. 51-65.

5



quote the actual language of the lease, and, in paraplu•asing that provision, omits any n1entiorn of

the key limiting language bolded above.

In its Decision aild Order below; the I37'A agreed with the Commissioner's analysis of

the real property tax provisions of these respective lease agreements. See the BTA Decision and

Order at 5, fi-i. 5 (confirming the accuracy of the Comniissioner's representations in his brief

regarding the lease obligations).

B. Facts Applicable to Jurisdictional Issue and Procedural Posture

As the commercial real property owners of the subject properties, Equity Dublin

Associates and SI-I:SCC#2 Limited Partnership applied for real property tax exemption for the

2005 tax year and sought remission of previously paid real property taxes for the 2002-2004 tax

years. They did so pursuant to timely filed applications for real property tax exemption on the

Commissioner's prescribed form, DTE I~orzn 23.4 See Equity Dublin Associates' application,

reproduced at ST.I. 14-20; and SHSCC#2Lim.ited Partnership's application, reproduced at ST.II.

39-45.

As required on Line 13, page ttivo of their respective applications for real property tax

exemption, Equity Dublin Associates and SHSCC#2 Limited Partnership set forth the sections

of the Revised Code under which they claimed real property tax exemption. ST.I. Each

application identified two statute sections: R.C. 3354.15(a) and R.C. 3358.10. See ST,I. 15

(Equity Dublin Associate's application) and ST.II. 40 (SIfSCC##2 Limited Partnership's

application). Neither application set forth R.C. 5709.07(A)(4) as a statutory exemption claim.

Id. Azld further, Equity Dublin Associates and SI-ISCC#2 Limited Partnership never added R.C.

4In compliance with the General Assembly's express mandate in R.C. 5715.27(A), the
(:ommissioner has prescribed DTE Forin 23 for purposes of real property tax exemption
application.
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5709.07(A)(4) as a statutory basis for exemption at any time in the Commissioner's

administrative proceedings.

During the Commissioner's administrative proceedings on the exemption applications,

the Boards of Education actively participated. Pursuant to R.C. 5715.27(B), the Commissioner

had timely notified the Board of Education of Dublin City School District and the Board of

Education of the Columbus Citv School District of the filings of the exemption applications.

See, ST.I. 14 and ST.II. 40. Then, in response. pursuant to R.C. 5715.27(C), the Boards of

Education timely apprised the Commissioner that they contested the exemption claims and

sought to participate in the Comm.issioner's administrative proceedings on the applications. See

ST.I. 13 and: ST.II. 33.

Following his review and consideration of the exemption. applications, the Cominissioner

issued his final determinations denying the exeznption claims in full under R.C. 3354.15. See the

Com.missioner's final determinations regarding Equity Duhlin Associates and SHSCC#2

Limited Partnership at ST.I. 1-4 and ST.II. 1-4, respectively. In addition to rejecting the R.C.

3354.15 exemption claims, for informational purposes, the Commissioner fiu-ther explained to

the applicants that the subject realty additionally would ziot qual'zfy for exemption under either

the "public schoolhouse" exemption in R.C. 5709.07(A)(1), or the "public college" exemption in

R.C. 5709.07(A)(4). As noted, neither Equity Dublin Associates nor SI3SCC#2 Limited

Partner-ship had raised any such exemption claim in their respective real property tax exemption

applications, or in any written or oral communication in the Commissioner's administrative

proceedings tPiereafter.

In their notices of appeal to the I3TA from the Commissioner's final determinations.

Equitv DuUlin Associates and SHSCC42 Lirnited Partnership for the first time raised a claim to

7



exemption under R.C. 5709.07(A)(4) and, in addition, reiterated their claims for exemption

under R.C. 3354.15.

The parties waived their rights to a hearing of additional evidence at the BTA, and

submitted simultaneous initial and response briefs. Upon review of the briefs, the BTA issued its

Decision and Order on December 31, 2013). T'he BI'A denied exemption under R.C. 3354.15,

but held that the for-profit oivners/lessor:s (the current appellees) were entitled to a partial real

property tax exeinption under R.C. 5709,07(A)(4) for the buildings at issue, but not for the

parking lots. The Conumissioner moved for reconsideration, given this Court's Athens County

holding at 11 13 and for other related and independent reasons. The BTA denied tlxe

Commissioner's motion. See the BTA's order on the Motion issued on January 28, 2014.

In their notices of appeal to the BTA from the Commissioner's final determinations,

Equity Dublin Associates and SI-ISCC#2 Limited Partnership for the first time raised a claim to

exemptioal under R.C. 5709.07(A)(4) and reiterated its claim for exemption under R.C..3354.15.

The parties waived their rights to a hearing of additional evidence at the BTA, and

submitted simultaneous initial and response briefs. Upon review of the briefs, the BTA issued its

Decision and Order on December 31, 2013). The BTA denied exemption under R.C. 3354.15,

but held that the for-profit owners/lessors (th:e current appellees) were entitled to a partial real

property tax exen.a.ption under R.C. 5709.07(A)(4) for the buildings at issue, but not for the

park.ing lots. The Commissioner moved for reconsideration, given this Court's Atlaens Counij>

holding at J[ 13 and for other related and independent reasons. The BTA denied the

Commissioner's motion. See the BTA's order on the Motion issued on January 28, 2014.

The Commissioner and the School Boards then timely filed appeals as right to this Court

pursuant to R.C. 5717.02.

8



A,ny further facts will be referenced directly to the evidentiary record in the Law and

Argument section which follows.

111. LAW AND ARGUMENT

Proposition of Law No. 1:

Private ownership defeats a claim under the "community college district" exemption
in R.C. 3354.15, just as private ownership defeats an exemption claim under the
parallel language of the "technical college district" exemption in R.C. 3357.14.

Athens Cty. Aucl. v. Wilkins, 106 Ohio St. 3d 293, 2005-Ohio-4986, TO,; 9-
11, followed.

This Court should affirm, as a matter of law, the Commissioner's and the BTA's denial

of the real property tax exemption claims under R.C. 3354.15, based on the Court's decision in

Athens Co.r. Aucl v. Wilkins, 106 Ohio St. 3d 293, 2005-Ohio-4986 ("Athens County"), In that

case, a for-profit commercial real estate owner rented apartments to students at a nearby

technical college, pursuant to a management coaltract with the technical college. On the basis of

its contracttial relations with the technical college and its students, the commercial own:er sought

real property tax exemption pursuant to R.C. 3357.14 (the real property tax exemption granted

specifically to "technical college districts").

In rejecting the for-profit owner's R.C. 3357.14 exenxption claim, the Athens County

Court applied the plain meaning of the following language of that exemption statute: "A

technical college district shall not be required to pay any taxes or assessments upon any real

or personal property acquired, owned, or used by it ***(e7nph.asis added)." Id. at 'r, 9. The

Court held that the 100% ownership of the real property by the for-profit commercial ow-lier, Lee

9



& L'1-leureux Properties, LLC ("L&L"), defeated the R.C. 3357.14 exemption claim of the for-

profit comniercial owner, as a matter of law, as follows:

In this case, neither Hoching [Hocking Valley Technical College] nor its technical
college district is "required to pay any taxes or assessments" on L&L's property.
Since L&L is the sole property owner, it alone is responsible for paying the
taxes on the property (emphasis added).

Id. at 9.

None of these statutes [i.e., neither R.C. 3357.14 nor the "similar" exemption
statutes for state and municipal colleges and universities, community college
districts, and university braitch districts under R.C. 3345.17, 3349.17, 3354.15,
and 3355.11, respectively] exempt private landowners from paying property
taxes on propert3r located near, or even on, a college or university campus."

Id. at ^ 11 (emphasis added).

The Court's holdings in '[`i 9 and 11 follow directly from the Ohio statutes under which

the General Assenibly has iinposed the responsibility for payment of real property taxes solely

on the "owners" of real property, not on lessees. See R.C. 319.28 and R.C. 323.13.

Accordingly, this statutory responsibility may not be avoided by an owner's private agreement

with its lessee, or other third party. F;ven if, by contract or otherwise, a real property lessee

voluntarily assumes payment of real property taxes on the propei-ty it leases, the owner/lessor

remains statutorily responsible. Thus, if the lessee were to contractually default on its obligation

to pay taxes, the owner/lessor would still owe the real property taxes. This ultimate legal

responsibility may not be "contracted away."

The Athens Cbunty Court's holding and legal analysis of the "technical college district"

exemption in R.C. 3357.14 is equally applicable to the "conimunity college district" exemption

in R.C. 3354.15 at issue here. As the Court itself noted, the statutory language delineating the

scope of the R.C. 3357.14 exemption for "technical college districts" is "siimilar to" the General

10



Assernbly's real property tax exemptions for state and municipal colleges and universities,

community college districts, and university branch districts under R.C. 3345.17, 3349.17,

3354.15, and 3355.11, respectively. Athens County at 11.

Indeed, in pertinent statutory language, the real property tax exemption granted to

"community college districts" pursuant to R.C. 3354.15 at issue here not only is "similar" to that

of R.C. 3357.14; it is identical to that language. For the Court's convenience, these respective

statutes read, in their entirety, as follows:

R.C_33577.14

The exercise of powers granted by sections 3357.01 to 3357.19, inclusive, of the
Revised Code, shall be in all respects for the benefit of the people and for the
increase of their knowledge, prosperity, morals, and welfare. A technical college
district shall not be required to pay any taxes or assessments upon any real or
personal property acquired, owned, or used by it pursuant to sections 3357,01 to
3357.19, inclusive, of the Revised Code, or upon the income therefrorri., and the
bonds issued pursuant to such sections and the transfer of the income therefrom,
including any profit made on the sale thereof, shall at all times be free from taxation
within the state.

(Ij:tnphasis added,)

R.C.3345.14

A community college district shall not be required to pay any taxes or
assessments upon any real or personal property acquired, owned, or used by it
pursuant to provisions of sections 3354.01 to 3354.18, inclusive, of the Revised
Code, or upon the income therefrom, and the bonds issued pursuant to provisions of
such sections and the transfer of the income therefrom, including any profits made
on the sale thereof, shall at all times be free from taxation within the state.

(Emphasis added.)

In sum, Athens County should be dispositive here regarding the Commissioner'srejeetion

of the appellants' R.C. 3354.15 exemption claim. As in Athens County, the subject realty is

owned by for-profit, commercial owners who, accordingly, bear the exclusive responsibility
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under the Revised Code for paying Ohio real property taxes on the property they own and rent to

others.

Proposition of Law No. II:

To be exempt from real property taxation, realty must qualify under the statute
specifically applicable to that property. Because R.C. 3354.15 is the only statute
directly related to real property tax exemption for "community college districts,"
R.C. 3354.15 is the exclusive statute under which a claim to exemption based on a
community college district's lease of the property may be considered.

Athens Cty. Aud. v. Wilk-ins, 1.06 Ohio St. 3d 293, 2005-Ohio-
4986. !; 13; .IZickenbacker Port Auth. v. Limbach, 64 Ohio St. 3d
628, 631 ( I 992); Church of God in Northern Ohio, Inc. v. Levin,
124 Ohio St. 3d 36, 2009-Ohio-5939, ^1 30, followed.

In Athens County, the Court held that the R.C. 5709.07(A)(4) "public colleges"

exemption from real property taxation does not apply to exemption claims involving technical

college districts. The Court so held because the real property tax exemption for technical college

districts in R.C. 3357.14 is the exclusive statute directly related to property tax exemptions for

technical colleges, as follows:

We turn now to L&]L's contention that it is entitled to a property-tax
exenlption pursuant to R.C. 5709.07(A)(4). In reviewing this claim below,
the BTA, citing Rickenhcrcker Port Auth. v. Limbach (1992), 64 Ohio St.3d
628, 631, 597 N.E.2d 494, conchided that because "a property, to beexerrzpt,
must qualify under the criteria of the statute specifically applicable to that
property,"aiad because R.C. 3357.14 is the only statutorv Drovision directlv
related to property-tax exemptions far technical colleges, R.C. 5709.07(A)(4)
cannot urovide L & L wi.th aroperty-tax exemption.

Athens County at13 (underlining added).

In the preseiit appeals, the express directive of the Athens County Court in i 13

regarding the "technical college district" exemption in R.C. 3357.14 equally applies to the

12



"community college district" exeniption in R.C. 3354.15. In turn, the Athens County holding at

13 itself rests on a bedrock principle of statutory interpretation that, in order for property to be

exeinpt, the property "must qualify under the statute specif cally applicable to that propei-ty."

This principle pernneates real property tax exemption law. See, e.g., Church of God in ATorthern

Ohio, Irac. v. Levin, 124 Ohio St. 3d 36, 2009-Ohio-5939, Ti 30 (expressly approving the

Rzckenhacker holding).

Proposition of Law No. I:II:

In order for the Court to abandon its previous precedent requires the satisfaction of
each of the three-prong criteria set forth in Galatis.

The doctrine of stare decisis applies directly to the Court's adherence to Athens Cou3zty in

this case. Under that doctrine, the Athens County decision provides compelling authority for this

Court to reverse the BTA's decision granting partial exemption under :R..C, 5709.07(A)(4) and to

uphold the Commissioner's denial of real property tax exemption. l:n fact, the criteria this Court

has established for overturning its own preeedent are simply absent here. See, 0restfield Ins. Co.

v. Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849; and Ohio Apt. Assn. v. Levin, 127 Ohio St. 3d

76, 2012-Ohio-4414.

Uncier the three-prong Galatis test, as reaffirmed in Ohio Apt. Assn., for this Court to

overturn its previous decision in Athens County, the following criteria must be affirmativelv

denzonstrated: "(1) the decision was wrongly decided at that time; or changes in circumstances

no longer justify continued adherence to the decision, (2) the decision defies practical

workability, and (3) abandoning the precedent would not create an undue hardship for those who

have relied upon it." Ohio Apt. Assn. at ^1 30 (quoting paragraph one of the syllabus of Galatis).

The BTA's decision erred in failing to find that the stare decisis standard, as set forth in

Galatis and reaffirmed in Ohio Apt. Assn., has not been met, and could not be met, here. First,
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the Court's holdiiig in Athens County was not wrongly decided by either the Court or by the

k3T A, in its decision in that case. Second, no chaiiges in circumstances have occurred that would

render continued adherence to the decision no longer justified. Third, the Athens County

decision does not defy practical workability. Fourth, abandoning the precedent would create an

undue hardsliip because, as detailed below, real property tax exemptions are in "derogation of

equal rights," and place a disproportionate tax burden on all other taxpayers. Cincinnati College

v. State, 19 Ohio St. 110, 115 (1850); .l3ethesda Healthcare; Inc. v. lf'ilkins, 101 Ohio St.3d 420,

2004-Ohio-1749, ';^ 19; Andey°son/Alfczltbie Pai°tnei-ship; at Ti 16; Ares, Inc. v. Litribach, 51 Ohio

St. 3d 102 (1990).

In the BTA proceedings below, I;c{uity Dublin Associates and SHSCC#2 Limited

Partnership did not allege or attempt to demonstrate that 13 of this Court's Athens County

decision should be overturned. Similarly, because the 13TA itself did not apply 4,( 13 of Athens

County, the BTA made no atterra.pt to suggest to this Court why, or even if, such holding should

be overturned.

Proposition of Law No. IV:

Real property tax exemption statutes are in derogation of the equal rights of all
other taxpayers, and thus must be "strictly construed," with any doubt as the
application of the exemption to be resolved against the exemption claimant.

Cincinnati College v. State, 19 Ohio St. 110, 115 (1850); 13ethesda
1=lealthcare, Inc. v. IVilkins, 101 Ohio St.3d 420, 2004-Ohio-1749,
^j 19; AndersonlAlIaltbie Partiiership v. Levin, 127 Ohio St.3d 178,
201.0-Ohio-4904,11,1 16, followed.

The well-established rule in Ohio is that all property is taxable. R.C. 5709.01. Tax

exemptioils are a matter of legislative grace and exceptions to the rule. Seven Hills Schools v.

Kinney, 28 Ohio St.3d 186 (1986). "I'hus, tax exemptiozi statutes, such as R.C. 3354.15 and R.C.
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5709.07(A)(4), rnust be strictly construed because they are "in derogation of equal rights."

Cincinnczti College v. State, 19 Ohio St. 1.1 0, 115(1$50); Bethesda Healthcare, Inc. v. Wilkins,

101 Ohio St.3d 420, 2004-Ohio-1749,19; Andes-son%Nfalthie Partnership, at !j 16; Ares, Inc. v:

Liznbach, 51 Ohio St.3d 102 (1990).

This principle of strict construction requires the statute's language to be construed against

the exenlptzon or benefit conferred, meaning the onus is on the taxpayer to show that the

language of the statute "clearly express[es] the exemption" in relation to the ^'acts of the claim.

Anderson/llaltbie PaYtnership, at i( 16 (quoting Ares, Inc., 51 Ohio St.3d at 104). "In all

doubtful cases," the claim must be resolved against the asserted statutory exemption.

Andersonllllaltbie Partnership at ^ 16.

As applied here, these guiding principles further support and cement the Ohio Supreme

Cotirt's controlling guidance in .9thens County. As noted, "in all doubtful cases" an exemption

claim must be resolved against the asserted statutory exemption. That principle should apply

with particular force where, as here, the Conu-nissioner has applied the controlling guidance of

the Ohio Supreme Court on the very statutory language in controversy. (See the Commissioner's

opening brief at 4 showing that the pertinent statutory language of the "teehnical college" real

property tax exemption at issue in Athens. County (R.C. 3357.14) is exactly the sanze as the

pertinent statutory language of the "community college" real property tax exemption in R.C.

3554.15 at issue here).
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Proposition of Law No. V:

Legislative inaction in the face of long-standing interpretation suggests legislative
intent to retain the existing law.

Maitland v. Ford Motor Co., 103 Ohio St.3d 463, at^, 26 (2004), followed.

It has now been over seven years from the Court's issuance of Athens County, yet the

General Assembly bas chosen not to amend either the "publiccollege"exemption in R.C.

5709.07(A)(4) or any of the specific real property tax exemption statutes for state and municipal

colleges and universities, community college districts, university branch districts, and technical

college districts set forth in R.C. 3345.17, 3349.17, 3354.15, 3357.14, respectively. This

legislative blessing of the Court's Athens County holdings provides strong support buttressing

the reasonableness and lawfulness of the Commissioner's final determinations. Maitland v. Ford

Motor Co., 103 Ohio St. 3d 463, 2004-Ohio-5717, ';( 26 ("legislative inaction in the face of long-

standing interpretation suggests legislative intent to retain the existing law.");, General Electric

Co. v. DeCourcy, 60 Ohio St.2d 68, 70 (1979).

Proposition of Law No. VI:

When a real property tax exemption applicant fails to timely identify a particular statutory
basis for exemption in its real property tax exemption application, as required by the
Commissioner's prescribed application form, the applicant fails to invoke the
Commissioner's jurisdiction, and subsequently the jurisdiction of the BTA, to consider that
statutory basis for exemption.

As a matter of subiect matter jurisdiction, Equity Dublin Associates and SHSCC#2

Limited Aartnership failed to confer jurisdiction on the Commissioner, and subsequently on the

B'I'A, to consider any clainl to exemption under R.C. 5709.07(A)(4). Specifically, as real

property tax exemption applicants, the appellee for-profit cornmercia). property ownersilessors

failed to set forth any R.C. 5709.07(A)(4) exemption claim in their timely filed real property tax
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exemption applications, as required on the application form the General Assembly has directed

the Commissioner to prescribe pursuant to R.C. 5715.27(A).

Applicants for real property tax exemption mixst set forth the statutory grounds for

exemption in their applications in order to invoke a right to the Commissioner's consideration of

those grotuids. This is so because, as this Court uniformly has held, the timely notification to the

taxing authority of tax issues and amounts in support of claimed tax relief "runs to the core of

procedural efficiency," and, thus, is a mandatory, jurisdictional requirement. SIainkle v.

Ashtabula C'ty. I3d. of Revision. 135 Ohio St.3d 227, 2013-Ohio-397; 17, 18; CNG Dev. Co. V.

Limbach, 63 Ohio St. 3d 28, 31-32 (1992); tlkYon Std. Div. of Fagle-Picher Industries, Inc. v.

Lindley, llOhio St. 3d 10, 12, (1984).

As applied here, under the express requirements of the application form that the

Commissioner has issued pursuant to the General Assembly's mandate, the applicarit is required

to ide4ltify the statutes under Nvhich real property tax exemption is sought. See Line 13, page two

of the Commissioner's prescribed form. ST.I. 15; ST.TI. 40. Consequently, real propez-ty tax

exemption applicants do not invoke a right to the Commissioner's review and consideration of a

statutory basis for exemption unless the applicants have identified that statutory basis in their real

property tax exemption applications. The BTA consistently has so held and this Court has

affirmed. See, e.g., NBC-UM Housing, Inc.-Five v. Levin, 125 Ohio St. 3d 394, 2010-Ohio-

1553, Ii 10, affirming BTA No. 2007-A-110 (July 14, 2009) at 5, fn. 1. 5

5 See also, Camt) Cotubic, Inc. v. Testa, BTA Case No. 2011-4597 (Apr. 8, 2014); Church of
God in N. Ohio v. tJjilkins, BTA Case No. 2007-N-102 (Nov. 25, 2008) at fn. 1; IVew Covenant
Believers Church v. Zaino, BTA Case No. 2002-B-926, (May 21, 2004); Oikos C.'ommunity
Development Corporation v. Zaino, BTA Case No. 2000-T-2037, (Nov. 9, 2001); and S't. Mark
E:oPtic C)rthodox Church v. 7esta, BTA Case No. 201.1-Q-133 0, (Jun. 13, 2013), all of which are
reproduced in the Appendix.
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Further, under the express language of R.C. 5713.08 (A), the Commissioner may grant

real property tax exemption onl,y for tax years for which a valid and timely application for real

property tax has been filed. As a creature of statute, the Commissioner is vested only with those

powers conferred by the General Assembly. Thus, by failing to raise aziy R.C. 5709.07(A)(4)

claim in their real property tax exeniption applications, Equity Dublin Associates and SHSCC#2

Limited Partnership thereby failed to confer jurisdiction on the Tax Commissioner, and

subsequently on the BT`A, to consider any claim toexemption on the basis of R.C.

5709,07(A)(4).

Proposition of Law No. VII:

Under the express prohibition in R.C. 5709.07(B), the R.C. 5709.07(A)(4) exemption is not
available to a comnau:niq, college's leasehold estate.

Substantively, even if the Court were to abandon Athens Cozcnty and hold that R.C.

3354.15's "commuruty college exemptiozi" does not render the R.C. 5709.07(A)(4) "public

college exemption" inapplicable, any such R.C. 5709.07(A)(4) exemption claim would fail, in

any event.

In addition to failing to follow Athens County, the BTA erred in. granting partial

exemption under R.C. 5709.07(A)(4) because, under R.C. 5709.07(B), the exemptions set forth

in R.C. 5709.07(A) "shall not extend to leasehold estates or [ofl real property held under the

authority of a college or university of learning in this state [.] [bracketed language added]."6 As

6 The General Assembly first adopted the language now codified in R.C. 5709.07(B) in 1852. 50
Ohio Laws 135, 137 (1852), Appx. 59. As originally adopted in 1852, the statutory language in
current R.C. 5709.07(13) referred to "leasehold estates, of real property held under the authvrity
of any college or university[J" "I'hr.ough an 1859 amendment, the General Assembly moved a
comma such that the sentence read, "leasehold estates of real property, held under the authority
of any col.legeor university[.] 56 Ohio Laws 175, 177 (1859), Appx. 64. Another amendment in
1864 removed the comma altogether. 61 Ohio Laws 39 (1864), Appx. 69. The language was not
ameilded again until 1910 wheil the commission codifying Ohio laws "did a little legislating on
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applied here, this quoted language of R.C. 5709.07(B) applies to bar exemption for the subject

property under R.C. 5709.07(A)(4) because the subject property is held "as a leasehold interest

or [of] real property" utider the authority of Columbus State Community College.

The B"I`A erred in failing to apply this clear statutory bar, relying, instead oz-i this Court's

decision in Cleveland StateUniv: v. Perk, 26 Ohio St. 2d 1(1971). See the BTA's Order

denying the Commissioner's motion for reconsideration at 3. Appx. 91. Ilowever, the Pet°k

decision failed to consider the R.C. 5709.07(B) prohibition and thus is simply i.napposite

concerning the meaning and application of the Division (B) prohibition. In fact, this Court's

post-Perk case law has applied the R.C. 5709.07(B) prohibition to bar exemption under R.C.

5709.07(A)(4). Case IV Res. Univ. v. l17ilkins, 105 Ohio St. 3d 276, 2005-Ohio-1649, ^i'^^ 47-48.

its own account" and replaced "of' with "or" such that the pertinent statutory language now
reads, "leasehold estates or real property held rinder the authority of a college or university[.]" 2
:1'he General Cocle of the Sicxle of Ohio Being an Act to Revise and Con,solidate the General
Statues af Ohio Passed by the General Assembly af Ohio February 1910, p. 1151; Benjanzin
Rose Institute v. Myers, 92 Ohio St. 252, 259 (1915) (noting that the codifying commission "did
a little legislating on its own account" to amend the charitable real property tax exemption),
Appx. 72. The "or" remains in the statutory language today, through amendments in 1988 and
2005. Am. S.B. 71, 142 Ohio Laws, Part 1, 147 (1988), Appx. 75; Am.Sub. H.B. No. 66, 151
Ohio Laws, Part lll, 4398 (effective June 30, 2005), Appx. 80.

The 1910 codifying commission's replacement of "of' with "or" may be a scrivener's error
because, taken literally, R.C. 5709.07(B) would defeat exemption under R.C. 5709.07(A)(4) in
nearly all instances. That is, the R.C. 5709.07(A)(4) exemption applies only to "real property"
held by a college or university and R.C. 5709.07(B) defeats "real property held under the
authority of a college or university." To give meaning to the language iiow fourld in R.C.
5709.07(B), as this Court did in C.'ase West. Res. Univ. in 2005, R.C. 5709.07(B) should be
interpreted as it read prior to 1910: "leasehold estates of real property held under the authority of
[a] college or university." See Church of CTocl in N. Ohio, Inc. v. Levin, 124 Ohio St.3d 36,
2009-Ohio-5939, 1; 30 ("Taken together, these circumstances would amount to a violation of the
precept that we should construe statutes to give effect to all the enacted language), citing R.C.
1.47(B).
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The General Assembly's 2005 amendments to R.C. 5709.07(A)(4) and (B) confirm that

R.C. 5709.07(B) is an express statutozy bar precluding exemption for propei-ty leased to a

college or university, subject only to the express exceptions to that prohibition contained therein.

Specifically, the General Assembly amended R.C. 5709.07(B) and R.C. 5709,07(A)(4) to

provide only a very limited exception to R.C. 5709.07(B)'s express bar of "leasehold estates"

from the R.C. 5709.07(A)(4) exemption. This t-irnited exception applies only to certain land and

buildings used by state unives•sities but controlled by non pyofit erltities exempt from federal

income taYation under Section 501(c)(3) of the Internal Revenue Code. See current R.C.

5709.07(A)(4)(a)-(c) and (B) as amended pursuant to Am.Sub. H.B. No. 66, 151 Ohio Laws,

Part 111, 4398 (effective June 30, 2005),. Appx. 96-97.

The limited exetnption for certain real property leased to state universities by Section

501(c)(3) entities, as enacted under 1-louse Bill No. 66, would not apply here for at least two

fundan-iental reasons. First, Columbus State Com-munity College is not a "state university," and,

second, the appellee commercial owners/lessors here are not non-profit entities exempt from

federal income tax under I.R.C. Section 501(c)(3).

The BT.A's Decision and Order, by contrast, would render the General Assembly's June

30, 2005 amendments to R.C. 5709.07(A)(4) and (B) entire meaningless because, under the

B`I'A's erroneous view, all commercial buildings owned by private landowners but leased to

colleges or uziiversities could qualify for exemption under R.C. 5709.07(A)(4), not just those

meeting the specific and limited requirements in current R.C. 5709.07(A)(4)(a)-(c)and (B).

In fact, the General Assembly's June 30, 2005 amendments clarify that the R.C.

5709.07(A)(4) exemption camlot apply to buildings that are "used with a view to profit." The

BTA correctly determined that Columbus State leases the land and buildings in this case
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pursuant to a for-profit lease. BTA Decision and Order, at 10. The BTA, however, erroneously

held that an owner's use of its property with a view to profit" defeats only an exemption for the

land but not for buildings thereon. B7A Decision and Order, at 9.

Pursuant to currezlt R.C. 5709.07(A)(4)(a) (as amended in 2005), leased space in

"housing-related facilities," i.e. buildings, "shall not be considered ati activity with a view to

profit for purposes of division (A)(4)." This limited exception to the requirement that buildings

not be used with a view to profit applies iiarrowly to buildings used as "housing-related

facilities" for state universities. If all buildings could be "used with a view to profit" and still

found exempt under R.C. 5709.07(A)(4), there would no need for the exception for housing-

related facilities. The statutory language would have no meaning, contrary to the General

Assembly's clear directive. Moreover, this limited exception does not apply here, among other

reasons, because the owner is a for-pro.fit corporation using the building with a view to profit.

To give meaning to R.C. 5709.07(A.)(4)(a), then, R.C. 5709.07(A)(4) must be read to mean that

buildings used with a view to profit are nat exempt from taxation. See L'hurch of Uod in X.

Ohio, Inc. v. Levin, 124 Ohio St.3d 36, 2009-Ohio-5939, T,. 30, citing R.C. 1.47(B).

Finally, this Court has consistently denied property tax exemption for property used with

a view to profit. E.g., Cincinnati College v. State, 19 Ohio St. 110, 115 (1850);

AndeYson/_Maltbie Partnership v. Levin, 127 Ohio St.3d 178, 2010-nhio-4904, !; 22; Beya,jamin

Rose Institute v. 11%Iyers, 92 Ohio St. 252, 259 (1915); ,FluUbaf°d Press v. Tracy, 67 Ohio St. 3d

564, 566 (1993); Lutheran Book Shop v. Bowers, 164 Ohio St. 359 (1955) (all holding that

property used with a view to profit is not entitled to exemption).
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IV. CONCLUSION

For the above reasons, the Court should reverse the BTA's partial grant of exemption

pursuant to R.C. 5709.07(A)(4) and uphold the Commissioner's final d.eterminations denying

real property tax exemption under R.C. 3354.15 and R.C. 5709.07(A)(4).
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