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STATEMENT OF FACTS

This case concerns the validity of the City of Cleveland's method of allocating the

income of nonresident professional athletes for tax purposes. Among all the jurisdictions that are

home to Clubs from the major professional sports leagues - the National Football League, Major

League Baseball, the National Basketball Association, and the National Hockey League -

Cleveland is the only jurisdiction that taxes athletes' income based on the proportion of games

that the athlete's team plays in the jurisdiction to the total number of games the teani plays

during the year (the "games-played method"). All other jurisdictions that impose an income tax

allocate athletes' income based on the proportion of days that the athlete performs service in the

jurisdiction to the total nurnber of days on which tlle athlete performs services for his employer

during the year (the "duty days method").

A. Ohio's Statutory Framework Governing Municipal Income Taxes

The Ohio Constitution grants municipalities the right to exercise all powers of local self-

governinent. Ohio Constitution, Article XVIII, Sections 3 and 7. Municipalities have the power

to adopt and enforce local regulations, including the power of taxation, so long as such

regulations do not conflict with Ohio general law or constitutional provisions. See id,; Thoinpson

v. City of Cincinnati, 2 Ohio St.2d 292, 294, 208 N.E.2d 747 (1965). The Ohio General

Assembly is authorized by the Constitution to place restrictions on the taxing authority enjoyed

by anunicipalities, see Ohio Constitution, Article XIII, Section 6, Article XVIII, Section 13, and

has done so in several explicit statutory provisions.

Ohio law permits municipalities to impose a uniforrn income tax on wages earned by

residents and wages earned by nonresidents for services performed within the municipality. See

R.C. 718.03(B) and 71$.01(H)(l0); Angedl v. City of T'oledo, 153 Ohio St. 179, 185, 91 N.E.2d

250 (1950). The Ohio Revised Code, however, explicitly prohibits municipalities from imposing
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an income tax on "[e]mployee compensation that is not `qualifying wages' as defined in section

718.03 of the Revised Code." R.C. 71$.01(H)(10). Under Section 718.03 of the Revised Code,

"` [cl]ualifying wages' means wages, as defined in section 3121(a) of the Internal Revenue Code,"

with certain adjustments. R.C. 718.03(A)(2). Under the Internal Revenue Code, "the ternn

'wages' means all remuneration for employment." 26 U.S.C. 3121(a). "Ernployment" is defined

in the Internal Revenue Code as "any service, of whatever nature, performed ... by an employee

for the person employing him." 26 U.S.C. 3121(b). Ohio law thus authorizes municipalities to

tax employee wages, but requires that einployee wages be treated as having been earned for all

services perforrned by an employee for his or her employer.

The Revised Code also prohibits municipalities from taxing the income paid to a

nonresident "for personal services performed by the individual in the municipal corporation on

twelve or fewer days in a calendar year." R.C. 718.011. Individuals who spend limited time in

an Ohio municipality - such as an attorney who travels to Ohio for a one-day hearing - are thus

statutorily exempt from municipal income taxes. See id. That exemption, however, explicitly

does not apply to a nonresident individual who "is a professional entertainer or professional

athlete, the promoter of a professional entertainment or sports event, or an employee of such a

promoter." R.C. 718.011(B). As a result, a professional athlete who performs services in an

Ohio municipality on a single day during the tax year becomes subject to the municipality's

income tax, while other professionals and employees do not.

With respect to state income taxes, Ohio employs the duty day method of allocating

professional athlete's income. See Ohio Dep't of Taxation, Olaio's State. Tax Report, No. 80

(2006) at 1, available at http:!/www.tax.ohio.gov/portals/0/tax_analysis/tax-data series/ostr

_summer 06.pdf (accessed May 9, 2014) ("Ohio currently levies income tax on the pay of

2
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professional athletes and team staff based on employer withholdings for the 'duty days' that the

teams are active in the state."). Ohio's current procedures "trace their history back to the 1991

Board of Tax Appeals (BTA) case Hume v. Limbach." Id. at 2. The Ohio Department of

Taxation has explained that Ilunae "was an important case for us -- it defined the way we tax

nonresident athletes." Id. at 3. ("`You have to look at all the days they're performing during the

year, meaning all their duty days in Ohio as well as other places. This is a common approach in

other states in taxation of athletes. ""').

B. Cleveland's Method Of Aliocating Professional Athlete's Income On The Basis Of
Games Played

The City of Cleveland imposes a 2% tax on all income allocable to Cleveland. See

Cleveland Codified Ordinances 191.0501. With respect to nonresidents, the Cleveland Codified

Ordinances provide that Cleveland's income tax is imposed "[o]n all qualifying wages, earned

and/or received . .. by nonresidents of the City for work done or services performed or rendered

within the City or attributable to the City; on all net profits earned and/or received by a

nonresident from the operation or conduct of any business or profession within the City; and on

all other taxable income earned and/or received by a nonresident derived from or attributable to

sources, events or transactions within the City." Cleveland Codified Ordinances 191.0501(b)(1).

The Cleveland Ordinance does not specify, however, how the income of a nonresident athlete

who performs service partly within Cleveland and partly outside Cleveland should be allocated.

Administrative regulations promulgated by the Central Collection Agency ("CCA") -

part of the Division of Taxation of Cleveland's Department of Finance --- provide that, in the case

of nonresident employees, the City's income tax is imposed "on all salaries, wages, commissions

and other compensation earned and received . . . for work done or services rei2dered or

performed within said taxing community." CCA Article 3:02(A). Article 3:00 of the CCA

3
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regulations governs the imposition of the City's tax, and it does not contain any allocation

provision for nonresident employees. Nor does any provision of Article 3:00 specifically address

compensation paid to professional athletes.

The only CCA regulation that addresses compensation paid to professional athletes is

contained in Article 8:02, which is the withholding regulation. In general, that regulation

requires employers to withhold from nonresident employees who perform work both within and

outside of Cleveland based on the number of working days spent within and outside of the City.

With respect to professional athletes, however, the regulation requires their compensation to be

allocated based on the number of games played in Cleveland, rather than the number of days on

which the athlete performs services for his employer in Cleveland. Specifically, Cleveland's

regulation provides:

In the case of employees who are non-resident professional athletes, the deduction
and withholding of personal service compensation shall attach to the entire
amount of compensation earned for games that occur in the taxing community. In
the case of a non-resident athlete not paid specifically for the game played in a
taxing community, the following apportionment forznula must be used:

The compensation earned and subject to tax is the total income earned
during the taxable year, including incentive payments, signing bonuses,
reporting bonuses, incentive bonuses, roster bonuses and other extras,
multiplied by a fraction, the numerator of which is the number of
exhibition, regular season, and post-season games the athlete played (or
was available to play for his team, as for exa7nple, with substitutes), or
was excused from playing because of injury or illness, in the taxing
community during the taxable year, and the denominator of which is the
total number of exhibition, regular season, and post-season games which
the athlete was obligated to play under contract or otherwise during the
taxable year, including games in which the athlete was excused froin
playing because of injury or illness.

CCA Article 8:02(E)(6). Thus, under Cleveland's regulation, a visiting football player who

travels to Cleveland for 2 days during a 160-day season for his team to play the Cleveland

Browns will not have 1/80 (1.25%) of his income allocated to Cleveland for tax purposes.

4
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Instead, because he played 1 out of 20 games (including preseason games) in Cleveland, 1/20

(5%) of his income will be allocated to Cleveland.

C. Cleveland's Taxation of Hunter Hillenmeyer

Appellant Hunter T. Hillenmeyer is a former professional football player. During the tax

years in question (2004 through 2006) Hillenmeyer played linebacker in the National Football

League ("NFL" or the "League") for the Chicago Bears. During each of those years Hillenmeyer

played a game in the City of Cleveland and was subjected to Cleveland's income tax.

1. Services performed by Hillenmeyer for the Chicago Bears

Like all NFL players, Hillenmeyer's employment with the Chicago Bears was governed

by the terms of the Standard NFL Player Contract ("Standard Player Contract"). (Supp. 55

(Hillenmeyer's 2006 Contract), 94 (Hillenmeyer's 2003-2005 Contract).)' All players enter into

the Standard Player Contract with the Club that employs them. (Supp. 9.) A player may be

subject to additional provisions that apply to him individually, and those provisions will be set

forth in an addendum to the Standard Player Contract. (Id.) The Standard Player Contract sets

forth the services that players are required to perfonn for the NFL Clubs in return for the

compensation set forth in the contract. Paragraph 2 of the Standard Player Contract, entitled

"EMPLOYMENT AND SERVICES," provides in part:

Player will report promptly for and participate fully in Club's official mandatory
mini-camp(s), official preseason training camp, all Club meetings and practice
sessions, and all pre-season, regular season, and post-season football games
scheduled for or by Club. If invited, Player will practice for and play in any all-
star football game sponsored by the League.

(Supp. 55.) Under paragraph 4 of the Standard Player Contract, players are also required to

"participate upon request in reasonable activities to promote the Club and the League." (Id.)

` Unless otherwise noted, the relevant terms of Hillenmeyer's 2006 contract and his 2003-2005
contract are identical.
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Hillenmeyer's contract thus required him, in addition to playing in games, to participate in mini-

camp(s), preseason training camp, team meetings, practice sessions, and proinotional activities.

(See aa'. )

Paragraph 5 of the Standard Player Contract, entitled "COMPENSATION" provides that

"[fJor performance of Player's services and all other promises of Player, Club will pay Player a

yearly salary." (Supp. 55-56.) Paragraph 5 thus makes clear that Hillenmeyer's "yearly salary"

was paid in consideration for all of the services Hillenmeyer was required to perform for the

Chicago Bears under Paragraph 2 of the Standard Player Contract. (See id.) Paragraph 5 also

states that the Club will make certain per diem payments to a player for travel and lodging

expenses incurred in connection with preseason camps, and preseason, regular season, and post-

season games. (Id.) Unlike the player's salary, however, those per diem payments are intended

only to compensate the player for expenses arising from preseason or regular season travel; they

are not intended to compensate him for of the services he performs for the Club while receiving

the per diem. (See id.)

The Standard Player Contract also governs the timing of the payment of a player's yearly

salary. Paragraph 6 provides that a player, such as Hillenmeyer, "will be paid 100% of his yearly

salary under this contract in equal weekly or bi-weekly installments over the course of the

applicable regular season period." (Supp. 56.) Unlike Paragraph 2, Paragraph 6 does not specify

the services that players are required to perform in exchange for their yearly salary. Instead, it

simply calls for a biweekly or weekly payment schedule, which includes payment during the

Club's "bye week" in which it does not play in a game.

Approximately 40% of NFL player compensation is paid in a form other than yearly

salary, such as roster bonuses and signing bonuses. (Supp. 11, Tr. 78.) Such compensation is

6
949585



not required to be paid in accordance wit11 the schedule for "yearly salary" set forth in Paragraph

6 of the Standard Player Contract. (ird.) Hillenmeyer's 2006 contract, for exam.ple, entitled him

to a $4.5 million roster bonus for being a member of the Chicago Bears' roster on July 10, 2006.

(Supp. 64.) That roster bonus was payable in four installments in 2006 and 2007. (.Id.)

Hillen:tneyer was entitled to the roster bonus regardless of whether he played in any garnes

during the 2006 season or performed any other services for the Bears. (Supp. 14-15, Tr. 85-

86.)

At the hearing of this matter before the City of Cleveland Municipal Board of Review

("Board of Review"), Thomas DePaso, Associate General Counsel to the NFL Players

Association, testified extensively regarding the services that NFL players are required to

perform. In addition to explaining the requireffnents of the Standard Player Contract, DePaso

testified that the NFL Collective Bargaining Agreement ("CBA") between the League and the

Players Association allows players only four days off per month beginning with the first

preseason game.and continuing through the end of the Chib's season. (Supp. 6-7, Tr. 39-40;

Supp. 44 (CBA).) As a result, during the 6-week preseason, 17-week season, and post-season for

teams that advance that far, players typically are entitled to a total of twenty-one days off.

(Supp. 6-7, Tr. 39-40.) During all remaining days during the preseason, regular season, and

post-season, players are required to perform services for their employer. DePaso also testified

that, under the CBA, players can be fined for failing to participate in contractually required

services, including mandatory mini-camp(s) and preseason training camp, team meetings, and

practices sessions. (Supp. 17-19, Tr. 95--97.)

Hillenmeyer also submitted evidence to the Board of Review in the form of an affidavit

from Cliff M. Stein, the Chicago Bears' Senior Director of Football Administration and General
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Counsel. (Supp. 69.) Stein stated unequivocally in his affidavit that "[ulnder the terms of

Hillenrneyer's NFL Player Contract, he has been required since joining the Bears to provide

services to his employer from the beginning of the pre-season through the end of the post-season,

including mandatory mini-camps, official preseason training camp, meetings, practice sessions,

and all pre-season, regular season, and post-season games." (Id.) Stein's affidavit also states

that "[t]he compensation Hillenmeyer receives from the Bears is paid for all of these services and

not only for games played." (Id.)

2. Cleveland's alloeatlon of lKillenmeyer's income under the games-played method

During each season from 2004 through 2006, Hillenmeyer traveled to Cleveland with the

Chicago Bears to play in a football game against the Cleveland Browns. In both 2004 and 2006,

the Bears played an exhibition preseason game in Cleveland. (Supp. 71.) In 2005, the Bears

played a regular season game in Cleveland. During each season from 2004 through 2006,

Hillenmeyer spent two days in Cleveland performing services for the Chicago Bears - one day

traveling to Cleveland the day before the game, and one day participating in the game and

traveling home. (Supp. 93.)

Hillenmeyer performed services for the Chicago Bears on a total of 157 days in 2004,

165 days in 2005, and 168 days in 2006. (Supp. 93.) The duty days method would therefore

have allocated to Cleveland 1.27% of Hillenmeyer's income in 2004, 1.21% of his income in

2005, and 1.19% of his income in 2006. Cleveland, however, allocated Hillenmeyer's income

using the games-played method rather than the duty days method. As a result, although

Hillenmeyer only perforrned services in Cleveland on 2 days during 2004 and 2006, Cleveland

imposed its income tax on 5% of Hillenmeyer's income during each of those years because he

played l of 20 games in Cleveland. In 2005, Cleveland inlposed its income tax on 4.76% of
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Hillenmeyer's income because he played I of 21 games in Cleveland (the Chicago Bears having

played in five preseason games in 2005).

2006 income that wrould have been allocated to Cleveland had it applied the duty days method to

Hilleruneyer. For 2004, Cleveland allocated to itself 420% of Hillenmeyer's income that would

have been allocated to Cleveland under the duty days method. Thus, during the relevant tax

years, Cleveland allocated to itself, on average, over 400% of the income that would have been

allocable to Cleveland had it applied the duty days method to Hillenmeyer instead of the games-

played method.

The discrepancy that results from allocating income under the games-played method is

reflected in the below chart, which compares the percentage of Hillenmeyer's income allocated

to Cleveland under the games-played method to the percentage of his income allocated to the

State of Ohio under the duty days method:

1'ax Olaio

1'ear Caletilation
Based on

Duty Days

By using the games-played method Cleveland allocated to itself 393% of the 2004 and

[ticome Cleveland 7ncome
Allocated Calculation Allocated to
to Ohio Based oai Cleveland
(Duty Games- (Games
Days) Played Played)

2006 2 duty days in 1.19%
Ohio -= 168
total duty
days

2005 2 duty days in
Ohio -, 165
total duty
days

1.21%

1 Cleveland
game - 20
total games

I Cleveland
game- 21
total games

Disparity Between
Dut,y Days

Allocation and
Games Played

Allocation

5.00% Cleveland
allocates to itself
420% of what Ohio
allocates to itself at

' the state level for
the exact sazne
services.

4.76% Cleveland
allocates to itself
393% of what Ohio
allocates to itself at
the state level for
the exact same
services.
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2004 2 duty days in 1.27% 1 Cleveland 5.00% Cleveland
Ohio = 157 game = 20 allocates to itself
total duty total games 393% of what Ohio
days allocates to itself at

the state level for E
the exact same
services.

D. Administrative Proceedings Below

On December 19, 2007, Hillenmeyer filed a timely application for a refund of income

taxes paid to Cleveland for the tax years 2004 through 2006. (Supp. 118-121.) In his application

for a refund, Hillenmeyer argued that Cleveland's method of allocating the income of

professional athletes on the basis of games played is illegal, erroneous, and unconstitutional.

(Supp. 119.) Hillenmeyer also argued that the exclusion of professional athletes from R.C.

718.011, which prohibits municipalities from taxiiig the income of nonresidents who perform

services in the municipality on twelve or fewer days during the tax year, violates the Equal

Protection Clause. (Supp. 120.) Accordingly, by severing that offending exclusion from the

statute, Hillenmeyer argued that he is entitled to a refund of the entire amount of tax paid. Id.

The Cleveland Tax Administrator denied Hillenmeyer's request for a refund in a final

administrative ruling dated February 19, 2009. (Appx. 26.) The Tax Administrator asserted that

Cleveland's method of allocating Hillenmeyer's income was authorized by City law -- namely

CCA Article 8:02(E)(6). (Appx. 31.) The Tax Administrator also asserted repeatedly that the

games-played method is valid because "a player's contract salary [is tied] to one thing - games

played." (Appx. 37; see also Appx. 32, 38.) With respect to Hillenmeyer's constitutional

challenges, the Tax Administrator asserted that they could not be administratively determined

and, in any event, that the games-played method was not unconstitutional. (Appx. 43-48.)
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Hillenmeyer appealed the denial of his refund application to the City of Cleveland

Municipal Board of Review (the "Board of Review"), which affirmed the Tax Administrator's

decision. The Board of Review found, among other tliings, that "[t]he undisputed facts show that

the Taxpayer performed services for his employer >.. for the 6-week preseason and the 17-week

regular season, including attending meetings and practice sessions ... on non-game davs, for

whieh Taxpayer was paid weekly a contractually agreed upon amount that is referred to as

`Paragraph 5 compensation'. . . . Taxpayer was also paid a $2.5 million roster bonus that is

separate and distinct from the Paragraph 5 compensation, and was based solely on being on the

Chicago Bears' roster on July 10, 2006."2 (Appx. 17.) The Board of Review nevertheless

affirmed the Tax Administrator's decision upon concluding that the games-played method is

reasonable because certain "facts support a reasonable interpretation that the Taxpayer was

employed to play games." (Appx. 20.) The Board of Review also found this Court's decision in

Hurrre v. Limbach, 61 Ohio St.3d 387, 575 N.E.2d 150 (1991), "to be inapposite factually."

(Appx. 23.)

Hillenmeyer appealed the Board of Review's decision to the Ohio Board of Tax Appeals.

In the decision below, dated January 14, 2014, the Board of Tax Appeals affirmed the decisions

of the Board of Review and the Tax Administrator denying Hillenmeyer's request for a refund.

(Appx. 7-14.) The Board of Tax Appeals acknowledged at the outset that, although it was

authorized to accept evidence on constitutional points, it was making no finding on.

Hillenineyer's constitutional challenges because it believed it had no jurisdiction to decide the

constitutional claims. (Appx. 12.) With respect to Hillenmeyer's non-constitutional arguments,

the Board of Tax Appeals found that the "Cleveland ordinances under consideration do not

2 The Tax Administrator did not cross-appeal from the Board of Review's factual finding that
Hillenmeyer was compensated for performing non-game services for his employer.
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operate in contravention of any state statute regarding municipal income taxes or Ohio case

precedent." (Id.) (footnotes omitted).) That finding indicates that the Board of Tax Appeals was

under the mistaken understanding that the games-played method was required by the City

Ordinance, rather than the CCA regulations. Apparentl_y, that is why the Board of Tax Appeals

failed to address Hillenmeyer.'s argument that the games-played method in the CCA regulations

was contrary to the Cleveland Ordinance. The Board of Tax Appeals also found this Court's

decision in Ifume to be of "little utility" because it uilderstood Ilurrze to stand only for the

proposition that income can in some circumstances be allocated to another jurisdiction, but to not

prescribe any particular method by which such allocation must be done. (Appx. 12 fn. 9.)

Hillenmeyer filed a timely Notice of Appeal from the Board of Tax Appeals' decision.

(Appx. 1.)

ARGUMENT

A decision of the Board of Tax Appeals must be reversed or vacated if it is "unreasonable

or unlawful." R.C. 5717.04. In determining whether the Board of Tax Appeals decision is

unreasonable or unlawful, this Court reviews questions of law de novo. Columbus City School

Dist. Bd. of Educ. v. Testa, 130 Ohio St.3d 344, 2011-Ohio-5534, 958 N.E.2d 557, 12. The

Board of Tax Appeals' decision below rests on the validity of Cleveland's administrative

regulation requiring the income of professional athletes to be allocated using the games-played

method, and therefore presents a question of law subject to de novo review.

Cleveland's use of the games-played method is invalid because it is contraty to Ohio law.

Cleveland's justification for utilizing the games-played method - that professional athletes are

paid only to play gaixies - is at odds with the undisputed record evidence and the definition of

"qualifying wages" mandated by R.C. 718.03. The very same argument the City of Cleveland
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advances now was rejected by this Court in Hume v. Limbaclt, 61 Ohio St.3d 387, 575 N.E.2d

150 (1991).

Cleveland's application of the games-played method to Hillemneyer is also

unconstitutional because it violates the Due Process Clause and the Commerce Clause of the

t7nited States Constitution. Use of the games-played method unfairly attributes to Cleveland

income that was earned by Hillenmeyer in other jurisdictions and taxes activity that has no

connection to Cleveland. As applied to Hillenmeyer, the games-played method results in

Cleveland allocating to itself 400% of the income that would be allocated to Cleveland if the

duty days method were applied to Hillenmeyer.

Finally, R.C. 718.011(B) is unconstitutional insofar as it singles out professional athletes,

including Hillenmeyer, for less advantageous tax treatment than similarly situated taxpayers in

violation of the Ohio Constitution and the Equal Protection Clause of the Fourteenth Amendinent

to the United States Constitution.

Appellant's Proposition of Law No. 1:

Cleveland's method of allocating professional athlete's income on the basis of games
played is invalid because it is contrary to Ohio law. The games-played method is
contrary to R.C. 718.01(H) and 718.03, which together require municipalities to
treat all services performed by an employee for an employer as services for which
the employee receives compensation, it is contrary to this Court's decision in Hun:e
v. Limbach, and it is contrary to Cleveland Codified Ordinances 191.0501(b)(1),
which allows Cleveland to tax only income derived from work done or services
performed within Cleveland or attributable to Cleveland.

Cleveland's administrative regulations provide that the income of professional athletes

shall be allocated based on the percentage of games that the athlete plays in Cleveland, rather

than the percentage of working days on which he perforrns services in Cleveland. CCA Article

8:02(E)(6). The regulations thus purport to allow the Cleveland Tax Administrator to treat
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professional athletes as if they wcre compensated only for playing games, but not for any other

services they perform for their employer.

An administrative rule that is contrary to a statutory provision is invalid. Ransom &

Randolph Co. v. Evatt, 142 Ohio St. 398, 407-408, 52 N.E.2d 738 (1944). Accordingly, if the

games-played method, and its treatment of athletes as if they were compensated only for playing

in games, is contrary to the Ohio Revised Code or the Cleveland Codified Ordinances, it is

invalid. This Court must construe the provisions of the Revised Code and Cleveland Ordinances

strictly, and resolve all doubts in favor of the taxpayer. Columbia Gas Transmission Corp. v.

Leviii, 117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E.2d 400,34; Bowsjier v. Euclid Income

?'ax Bd. ofReview, 99 Ohio St.3d 330, 2003-Ohio-3886, 792 N.E.2d 181, ^ 14. Moreover, those

provisions "must be construed, if fairly possible, so as to avoid not only the conclusion that [they

are] unconstitutional, but also grave doubts upon that score." In re Judicial Catnpaign

Complaint Against Stormer, 137 Ohio St.3d 449, 2013-Ohio-4584, 1 N.E.3d 317, ^ 20 (internal

quotation marks omitted).

Cleveland's use of the games-played method is contrary to the Revised Code and the

Cleveland Ordinance and therefore must be invalidated. This Court has squarely rejected the

contention that a taxing authority can unilaterally decide what services an athlete is and is not

compensated for irrespective of contrary provisions in the athlete's contract. Hume, 61 Ohio

St.3d 387. Moreover, by construing the Revised Code and Cleveland Ordinance to prohibit

Cleveland's use of the games-played method, this Court will avoid the grave constitutional

questions that would otherwise arise.
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A. Cleveland's Use Of The Games-Played Method Is Contrary To The Ohio
Revised Code, Under Which All Services Performed By An Employee For An
Employer Are Services For Which The Employee Is Deemed To Be Receiving
Compensation

Cleveland's use of the games-played method treats professional athletes as if they are

paid only to play in games. The Cleveland Tax Adininistrator ha.s repeatedly asserted the

position, both in its decision on Hillenmeyer's refund application and in its briefing below, that

professional athletes are paid only for playing in gaines. (See, e.g., Appx. 32 ("Tlie 'games-

played' method ... correctly recognizes that activities otl-ier than actual games played are all

ancillary to what the athlete is hired to do - play games."); Appx. 37 ("[T]he games-played

method properly apportions player salaries since the plain language of both [the CBA and the

Standard Player Contract] ties a player's contract salary to one thing - games played."); Appx.

38 ("players are paid to play games").) That assertion, however, is contrary to the Revised Code

and the undisputed record evidence.

The Revised Code prohibits municipalities from imposing an income tax on "[e]mployee

compensation that is not `qualifying wages' as defined in section 718.03 of the Revised Code."

R.C. 718.01(H)(10). Under Section 718.03 of the Revised Code, "Jq]ualifying wages' mcans

wages, as defined in section. 3121(a) of the lnternal Revenue Code," with certain adjustments.

R.C. 718,03(A)(2). Under the Internal Revenue Code, "the term `wages' means all remuneration

for employment." 26 U.S.C. 3121(a). "Employment," in turn, is defined in the Internal Revenue

Code as "any service, of whatever nature, performed ... by an employee for the person

employing him." 26 U.S.C. 3121(b). Ohio law thus requires that employee wages be treated as

having been earned for all services performed by an employee for his or her eznployer.

Here, the undisputed record evidence presented to the Board of Review and the Board of

Tax Appeals established that Hillenmeyer performed services for the Chicago Bears other than
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playing in football games. Hillenmeyer's contract, like that of all NFL players, explicitly

required him to "participate fully in Club's official mandatory nzini-camp(s), official preseason

training camp, [and] all Club meetings and practice sessions.'° (Supp. 55.) It also provided that

Hillenmeyer would be paid an annual salary for the performance of all "services and all other

promises of Player," not just for participation in games. (Id.; see also Supp. 69 (stating that

I-lillenmeyer was required to pai-ticipate in "mandatory mini-camps, official preseason training

camp, meetings, practice sessions, and all pre-season, regular season, and post-season games"

and that "[t]he compensation Hillenmeyer receives from the Bears is paid for all of these services

and not only for games played").) In fact, in 2006, the vast majority of Hillenmeyer's

compensation was in the form of a roster bonus earned for simply being a member of the

Chicago Bears roster on July 20, 2006, and was thus unrelated entirely to his participation in

games. (Supp. 64.)

In sum, the Revised Code requires that employee wages be deemed compensation for all

services the employee performs for his employer. Because Hillenmeyer performed services for

the Chicago Bears other than playing games (and was compensated for those services),

Cleveland's attempt to t-reat Hillenmeyer and other professional athletes as being paid only to

play in games is contrary to the Revised Code. 'To the extent CCA Article 8:02(E)(6) purports to

require such treatment, it is invalid.

B. Cleveland's Use Of The Games-Played Method Is Contrary To This Court's
Decision In Hume v. Liuibach

Clevelazld's attempt to treat Hillennieyer and other professional athletes as being paid

only for playing in games, despite contractual language demonstrating that Hillenmeyer was also

paid for additional services, is not only contrary to the Revised Code, but the very same approach

was squarely rejected by this Court in I.^ume v. Limbach, 61 Ohio St.3d at 389.
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In Hume this Court reviewed the Ohio Tax Commissioner's determination that Thomas

Hume, a baseball player for the Cincinnati Reds, was paid only for the regular season and not for

spring training camp and preseason exhibition games. Id. Hume's contract, much like

Hillenmeyer's, provided that Hume was required to perform services for the Reds in addition to

playing in games, including participation in "the Club's training season [and] the Club's

exhibition games." Id. at 387. Hume's contract also provided, much like Hillenmeyer's, that

Hume would be paid an annual salary for "performance of the Player's services and promises

hereunder." Id. Like Hillenmeyer, Hume received a per diem for certain expenses incurred in

connection with perfozxning required services for the Reds during the preseason. Id. at 388. And

like H:illenmeyer's contract, Hume's contract provided a payment schedule that resulted in him

receiving his compensation only during the regular season. Id. at 387.

In Hunae, the Tax Commissioner determined that, notwithstanding the provisions in

Hume's contract requiring him to provide services for the Reds during the preseason, Hume was

paid only for the regular season because he received compensation only during the regular

season. Id. at 389. This Court rejected that conclusion. Id. Observing that Hume's contract

required him to participate in spring training and exhibition games, this Court held that Hume

"was compensated for the training season and exhibition games, despite receiving payment only

during the playing season." Id.

Hume establishes that where a professional athlete's contract specifies the services he is

required to perform in return for compensation, a tax administrator is not free to disregard those

contract provisions and to treat the player, for tax purposes, as being compensated for only a

subset of the services he in fact perforrns for his employer. See id. Yet that is precisely what the

Cleveland Tax Administrator is attempting to do here. Just as the Tax Commissioner in Hzime
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was attempting to treat a player, for tax purposes, as having been compensated for only a subset

of the services he actually performed (i.e., the regular season but not spring training), so too is

the Cleveland Tax Administrator attempting to treat Hillenmeyer, for tax purposes, as though he

were compensated for only a subset of the services he actually performed for the Chicago Bears

(i.e., playing in games but not participating in mini-camp(s), training camps, practices, and team

meetings). That attempt should be rejected again by this Court, just as it was in Ha.sme.

C. Cleveland's tJse Of The Games Played Method Is Contrary To The Cleveland
Codified Ordinances, Which Authorize Cleveland To Tax Only Income Derived
From Services Performed Within The City Of Cleveland

In addition to violating the Revised Code and this Court's decision in HuYrae, Cleveland's

use of the games-played method is contrary to the Cleveland Codified Ordinances. Section

191.0501 of the Cleveland Codified Ordinances provides in relevant part that Clevelaild's

income tax is imposed "[o]n all qualifying wages, earned andior received ... by nonresidents of

the City for work done or services performed or rendered within the City or attributable to the

City." Cleveland Codified Ordinances 191.0501(b)(1). The Ordinance thus taxes income

derived from services performed by an employee within Cleveland, but not income derived from

services performed elsewhere. See id.

By applying the games-played method to Hillenmeyer, Cleveland is taxing more than the

income ca.rned by Hillenmeyer for services performed within Cleveland. The games-played

method treats professional athletes as if they were paid only to play in games. As demonstrated

above, however, Hillenmeyer performed a number of non-game services for the Chicago Bears

for which he received compensation, including participating in mini-cainp(s), preseason training

camp, team meetings, and practice sessions. (Supp. 55.) All of those non-game services were

performed outside of Cleveland. But by using the games-played method, Cleveland allocates to

itself a substantial portion of the income Hillenmeyer receives for performing those services.
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That Cleveland is taxing income earn.ed for activities performed outside Cleveland is most

evident from the fact that application of the games-played method resulted in Cleveland

allocating to itself 400% of the income that would have been allocated to Cleveland if the duty

days method were applied to Hillenzneyer.

In sum, like the Revised Code, the language of the Cleveland City Ordinances is

incompatible with Cleveland's metliod of taxing professional athletes' income on the basis of

games played.

D. Other Jurisdictions That Have Considered The Question Have Uniformly
Rejected The Games-Played Method In Favor Of The Duty Days Method

Outside of Cleveland, the games-played method of allocating professional athletes'

income has been uniformly rejected by courts and administrative tax boards that have considered

the issue. As a result, if this Court were to affirm the decision of the Board of Tax Appeals in

this case, Ohio would stand alone in judicially endorsing the games-played method as a

reasonable method of allocating income.

As a matter of federal law, the U.S. Court of Appeals for the Second Circuit has held that

the income of professional hockey players must be allocated between the United States and

Canada on the basis of the number of duty days on which a player performs services for which

he is compensated. Stemkowski v. Comna'.r, 690 F.2d 40, 44-45 (2d Cir. 1982). In S'terrakawksi,

the Second Circuit concluded that the National Hockey League Standard Player's Contract

compensates hockey players for preseason training camp and the playoffs, in addition to the

regular season. Id. at 45 (holding that Tax Court's contrary determination was clearly

erroneous). As a result, the Second Circuit held that the Coznmissioner of Revenue was required

to include preseason training camp and the playoffs in the number of duty days used in allocating

players' income. Id. at 44-45.
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A number of state courts and administrative boards have rejected the games-played

method of allocating income in favor of the duty days method. California, for example, has

"rejected the argument that professional athletes are paid only for playing in their respective

games" because, in fact, "[t]hey are also paid for practicing and traveling and are generally f'ined

if they do not appear at practice sessions." In re Carroll, Cal. Bd. Equalization No. 85A-684-

SW, 1987 WL 50144, at *2 (Apr. 7, 1987) (rejecting games-played method of allocation in favor

of duty days where regulation, much like Cleveland Codified Ordinances, provided that income

"attributable to services rendered in this state" would be allocated to California); see also

1'Vewrnan v..Franchise 7ax Bd., 208 Cal.App.3d 972, 978-979 (1989) (requiring duty days

method to be applied to actor Paul Newman, and citing In re Carroll with approval). New York

has similarly concluded that "allocation by games played is itself not fair and equitable," and has

noted the particular u.nfairrAess that results from allocating the income of NFL players on the

basis of games played, In re Bickett, N.Y. Div. Tax App. No. 813160, 1996 WL 54179, at *2-3

(1996) (observing that for a "typical" football player, "[t]he use of the games played method as

opposed to the duty days method yields an allocation percentage which is 560.07% higher"). In

Bickett, the New York Division of Tax Appeals observed that the state "is not taxing tickets (or

the receipts of the team)" but is instead "taxing a player's income, and the efforts required to

earn that income certainly include practice on practice days as required by the contract," Id. at

*3.

In sum, there is unanimity of authority outside of Ohio holding that the games-played

method of allocating professional athlete's income is not fair and reasonable because it assumes,

contrary to fact, that the only service for which professional athletes are compensated is playing

in games. Reversal of the Board of Tax Appeals decision would be consistent with that authority
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and with this Court's decision in Huine, and would avoid Ohio becoming the only jurisdiction to

judicially endorse allocating professional athlete's income on the basis of games played.

Concluding that the games-played method is contrary to Ohio law would also allow the Court to

avoid the serious constitutional questions that, as discussed below, would otherwise arise.

Appellant's Proposition of Law No. 2:

Cleveland's allocation of Hillenmeyer's income on the basis of games played violates
the Due Process Clause of the Fourteenth Amendment to the United States
Constitution because it unfairly apportions income and because it taxes activity with
no connection to Cleveland.

Cleveland's authority to tax individuals is subject to limitations imposed by the United

States Constitution, including the Due Process Clause of the Fourteenth Amendment. Thompson

v. City of Cincinnati, 2 Ohio St.2d 292, 294, 297, 208 N.E.2d 747 (1965). For a local tax on a

nonresident to be valid under the Due Process Clause, the following requirements must be

satisfied: (1) there must be a minimum connection between the taxpayer and the taxing

jurisdiction, Quill Corp. v. Nortli Dakota, 504 U.S. 298, 306, 112 S.Ct. 1904, 119 L.Ed.2d 91

(1992), (2) there must be a minimum connection between the activity subject to tax and the

taxing jurisdiction, see Allied-Signal, Inc. v. Dir., Div. of Taxation, 504 U.S. 768, 778, 112 S.Ct.

2251, 119 L.Ed.2d 533 (1992); Shaffer v. Carter, 252 U.S. 37, 57, 40 S.Ct. 221, 64 L.Ed. 445

(1920), and (3) the income attributed to the taxing municipality must be fairly apportioned to the

taxpayer's activities in the municipality, Container Corp. ofArn. v. li•ranchise Tax Bd., 463 U.S.

159, 169, 103 S.Ct. 2933, 77 L.Ed.2d 545 (1983) (noting that fair apportionment is required by

both the Due Process Clause and the Commerce Clause).

Cleveland's application of the games-played method of allocation to Hillenmeyer violates

the Due Process Clause because it unfairly apportions income and because it taxes activity with

no connection to Cleveland.
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A. Cleveland's Use Of The Games-Played Method Violates The Due Process Clause
Because It Unfairly Apportions Income

The "central purpose behind" the fair "apportionment requirement is to ensure that each

State taxes only its fair share of an interstate transaction." Goldberg v. Sweet, 488 U.S. 252,

260-261, 109 S.Ct. 582, 102 L.Ed.2d 607 (1989) (citing Container Corp., 463 U.S. at 169). In

determining whether a particular formula fairly apportions income, the Supreine Court has

required that the formula satisfy two distinct tests: "internal consistency" and "external

consistency." Container Corp., 463 U.S. at 169. Internal consistency considers whether an

apportionment formula, if used by every jurisdiction, would result in multiple taxation. See

Okla. Tax Comm'n v. Jefferson Lines, Inc., 514 U.S. 175, 185, 115 S.Ct. 1331, 131 L.Ed.2d 261

(1995); Container Corp., 463 U.S. at 169. The games-played method of allocation concededly is

not internally inconsistent, because it would not result in multiple taxatiozi if employed by every

jurisdiction. In fact, however, Cleveland is the only jur-isdiction that is home to a major

professional sports Club and that allocates the income of professional athletes on the basis of

games played. See, e.g., Jerome R. Hellerstein & Walter H. Hellerstein, State Taxation ^

20.05[4][d] (3d Ed.2013) ("In the past, a few states employed a`games played' formula, but no

state appears to do so today.").

External consistency considers whether a "tax reaches beyond that portion of value that is

fairly attributable to economic activity within the taxing" jurisdiction. Jefferson Lines, 514 U.S.

at 185; Goldberg, 488 U.S. at 262. Under the Due Process Clause, the Supreme Court will strike

down the application of an apportionmen.t formula if "the income attributed to the State is in fact

out of all appropriate proportions to the business transacted in that State or has led to a grossly

distorted result." Container Corp., 463 U.S. at 169 (citation, ellipsis, and internal quotation

marks omitted). Unlike the internal consistency test, which considers the hypothetical existence
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of an identical tax in all otlier jurisdictions, under the external consistency test, "the threat of real

multiple taxation (though not by literally identical statutes) may indicate a State's impermissible

overreaching." Jefferson Lines, 514 U.S. at 185; Goldberg, 488 U.S. at 262-264 (considering

"risk of multiple taxation" frorn non-identical taxes as part of external consistency analysis).

Finally, to be extern.ally consistent under the Due Process Clause, an "apportionnlent formula

must actually reflect a reasonable sense of how income is generated." Container Corp., 463 U.S.

at 169.

Cleveland's application of the gaines-played method to Hillenn-ieyer is not externally

consistent because it attributes to Cleveland income that is out of all proportion to the services

actually perfonned by Hillenmeyer in Cleveland, it creates a real risk of multiple taxation, and it

does not accurately reflect how Hillenmeyer's income is generated.

1. Games-played allocates income "out of all proportion" with services
performed and leads to a "grossly distorted result"

Application of the games-played method to Hillenmeyer has resulted in income being

attributed to Cleveland that "is in fact out of all appropriate proportions to the business

transacted" by Hillenmeyer in Cleveland, and it "has led to a grossly distorted result." See

Container Corp., 463 U.S. at 169 (internal quotation marks omitted). In the context of

apportioning employee wages, it is well-recognized that income is earned in the jurisdiction

where an employee performs services for his or her employer. See, e.g., Hellerstein &

Hellerstein, State Taxation'!J 20.05[3][b][i] ("[T]he general rule for deternining the `source' of

personal service income is the jurisdiction where the services are performed."); see also Shaffer,

252 U.S. at 57 ("As to nonresidents, the jurisdiction [of a taxing state] extends only to their

property owned within the state and their business, trade, or profession carried on therein ....");

Thompson, 2 Ohio St.2d 292, paragraph one of the syllabus ("A municipal corporation may levy
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a tax on the wages resulting from work and labor performed within its boundaries by a

nonresident of that municipal corporation.''). Determining the source of employee income for

purposes of apportionment is therefore straightforward. Unlike determining the source of

corporate income, it does not implicate "the complications and uncertainties in allocating the

income of multi-state businesses to the several States." See Allied-Signal, 504 U.S. at 778.

Here, Hillenmeyer perforrned services for his employer on between 157 to 165 days

during the relevant tax years. He only performed services in Cleveland on two days during each

of those years. Again, under Hume, it is established that Hillenrneyer earned his compensation

for all of his services rendered to his Club, from pre-season training to practice days and team

meetings. See 61 Ohio St.3d at 389. Cleveland has the right to apportion to itself only the

income Hillenineyer earned for serviccs rendered in Cleveland. Yet by taxing 1;20 of

Hillenmeyer's income under the games-played method, Cleveland is instead unfairly

apportioning to itself income that was clearly earned in other jurisdictions.

Even in the corporate income tax context, where the Supreme Court has recognized the

difficulty of adopting a fornlula that allocates income in precise accordance with its source, the

Court has still observed that "[s]ome methods of formula apportionrn.ent are particularly

problematic because they focus on only a small part of the spectrum of activities by which value

is generated." Container E<`orp., 463 U.S. at 182. The games-played method plainly fits that

description. Moreover, where a fornaula results in a significantly greater percentage of a

taxpayer's income being apportioned to the taxing jurisdiction than is actually generated in the

taxing jurisdiction, the Supreme Court has not hesitated to strike down the formula under the

Due Process Clause.
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In Hans Rees' Sons, Inc. v. North Carolina ex rel. Maxwell, 283 U.S. 123, 51 S.Ct. 385,

75 L.Ed. 879 (1931), for example, the Supreme Court held that North Carolina's method of

apportioning corporate income based entirely on ownership of tangible property in the state

violated the Due Process Clause. Id. 135-136. The formula at issue in Hans Rees' resulted in

between 66% and 85% of the taxpayer's income being attributed to North Carolina, whereas the

evidence demonstrated that during the relevant years no more than 21.7% of the taxpayer's

income had its source in North Carolina. Id. at 128, 134. That disparity led the court to

conclude that North Carolina was attributing to itself "a percentage of income out of all

appropriate proportion to the business transacted by the [taxpayer] in that state" and thus "the

taxes as laid were beyond the state's authority." Id. at 135-136 (citing Shaffer, 552 U.S. at 52,

53, 57); see also Container Corp, 463 U.S. at 184 (noting that "the more than 250% difference

... led us to strike down the state tax in Hans' Rees' Sons, Inc."). Similarly, in Norfolk & W. Ry.

Co. v. Mo. State Tax Cbrnm'n, 390 U.S. 317, 326, 88 S.Ct. 995, 19 L.Ed.2d 1201 (1968), the

Supreme Court struck down a property tax allocation. fonnula that assessed the taxpaying

railroad company's rolling stock at nearly twice the value supported by evidence, which the

Court concluded "led to a grossly distorted result." Id.; see also Phil. Eagles Football Club v.

City of Phil., 573 Pa. 189, 227-228, 823 A.2d 108 (2003) (striking down an unapportioned

business privileged tax that "actually doubled the Football Club's tax assessment on ... media

receipts" and thus was "plainly `out of all proportion' to the Football Club's business activities in

Philadelphia").

Cleveland's application of the games-played method to Hillenmeyer has led to a grossly

distorted result. Cleveland allocated to itself approximately 400% of the income that would have

been allocable to Cleveland had it applied the duty days method to Hillenmeyer. Under the duty
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days method, between 1.19%a and 1.27% of Hillenmeyer's income would have been allocated to

Cleveland during the relevant tax years. By using the games-played method instead, Cleveland

allocated to itselfbetween 4.76% and 5% of Hillenineyer's income. The magnitude of that

discrepancy demonstrates that the games-played method, at least as applied to Hilleruneyer,

results in an allocation that is "out of all appropriate proportion to the business transacted by"

Hillenmeyer in Cleveland, see Hans Rees' Sons, 283 U.S. at 135, and has "led to a grossly

distorted result," see Norfolk & W. Ry., 390 U.S. at 326.3

The discrepancy in allocation that results from use of the games-played formula far

exceeds the percentages that the Supreme Court has found to be within the "margin of error,"

even in the complex corporate income tax context. See Container Corp., 463 U.S. at 184. As

noted, taxing jurisdictions have typically been afforded greater leeway in fashioning an

apportionment formula in the corporate tax context, unlike the employee wage context,

"[b]ecause of the complications and uncertainties in allocating the income of multi-state

businesses to the several States." Allied-Signal, 504 U.S. at 778. But even in the corporate

context where apportionment formulas are afforded greater leeway, the 400% discrepancy

present here would not pass constitutional muster. See Hans Rees' Sons, 283 U.S. at 135; cf.

Container Corp., 463 U.S. at 184 (observing that a percentage increase of 14% was "a far cry

from the more than 250% difference which led us to strike down the state tax in I-Ians Rees'

The magnitude of that discrepancy also demonstrates that the games-played method and duty
days method cannot both be reasonable. See Bickett, 1996 WL 54179, at *2-3 ("Petitioner
argues cogently in this case that the radically different results from the two methods of allocation
[i.e., duty days and games-played] ... means certainly that one of them is wrong."). As
demonstrated above, the duty days method appropriately takes into consideration the fact that
NFL players are paid to participate in mini-cainp(s), preseason training camp, teaan meetings,
and practices, see (Supp. 55-56.), whereas the games-played method assumes, contrary to fact,
that players are paid only to play in games. As between the two, the duty days method plainly
adheres more closely to the actual sources of Hillenmeyer's income.
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Sons, Inc.");1Yloornzan A^ffg. Co. v. G.D. Bair, 437 U.S. 267, 271; 98 S.Ct. 2340, 57 L.Ed.2d 197

(1978), fn. 4 (greatest disparity between two formulas during relevant years was an increase of

approximately 55%). Because Cleveland's allocation of Hillenmeyex's income using the gaines-

played method is out of all proportion with the services he performed in Cleveland and has led to

a grossly distorted resulted, the games-played method fails the external consistency test and is

invalid under the Due Process Clause.

2. Games-played creates a real risk of multiple taxation

The risk of multiple taxation by other jurisdictions that do not utilize an identical

apportionment formula is relevant in determining whether an apportionment formula results in a

tax that is not externally consistent. See Jefferson Lines, 514 U.S. at 185; Goldberg, 488 U.S. at

262-264. Here, Cleveland's use of the games-played method creates a real risk of multiple

taxation because no other NFL jurisdiction utilizes that method of allocation. In fact, every other

NFL (and major sport) jurisdiction that imposes an income tax now uses the duty days method of

allocating professional athletes' income, in recognition of the fact that professional athletes are

paid for all of the services they perform for their einployer. As a result, Cleveland's use of the

games-played method results in multiple taxation. Whereas Cleveland allocated to itself 5% of

Hillenmeyer's income for playing a game in Cleveland, jurisdictions that utilize a duty days

approach would have allocated less than 2% of Hillenmeyer's income to Cleveland. The

remaining 98% would have been an allocated to the other jurisdictions in which Hillenmeyer

performed services. Professional athletes like Hillenmeyer are thus subject to multiple taxation

as a result of Cleveland's gaines-played method of taxation because more than 100% of their

income is allocated to various jurisdictions for tax purposes. "[T]he threat of real multiple
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taxation (though not by literally identical statutes)" is indicative of Cleveland's "irnpermissible

overreaching." See Je.ffeYson Lines, 514 U.S. at 185.

3. Games-played does not accurately reflect how income is generated

To be externally consistent under the Due Process Clause, an "apportionment formula

must actually reflect a reasonable sense of how income is generated." Container Corp., 463 U.S.

at 169. 'T'he games-played method docs not reflect a reasonable sense of how professional

athletes' income, including Hillenmeyer's income, is generated. The gaznes-played method rests

on the false premise that professional athletes earn income exclusively from playing in games.

But even if games were the exclusive source of professional sports 6;lubs ' revenue,4 Cleveland's

tax is being imposed not on the Clubs but on the employee-athletes' wages. See Bickett, 1996

WL 54179, at *3 ("[I]n this case the Division is not taxing tickets (or the receipts of the team). It

is taxing a player's income ...."). As the evidence demonstrates, Hillenmeyer's wages were

earned not only for playing in gaznes, but also for participating in a host of other required

activities, including mini-camp(s), preseason training camp, team meetings, and practices.

(Supp. 55-56.) In fact, the single largest source of Hillenmeyer's income during the relevant tax

years - a $4.5 million roster bonus - was completely independent of his participation in any

games. (Supp. 64.) By allocating income based on the assumption that players are paid only to

play in games, the games-played method does not "actually reflect a reasonable sense of how

income is generated." Container Corp., 463 U.S. at 169.

In sum, because the games-played method unfairly apportioned Hilleru-neyer's income to

Cleveland, it is invalid under the Due Process Clause as applied to Hillenmeyer.

4 Game receipts and broadcast income from games, though undoubtedly a significant portion of
professional sports Clubs' revenue, are not their sole source of revenue. Clubs also derive
revenue from merchandise sales, licensing, and other sources.
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D. Cleveland's Use Of The Games-Played Method Violates The Due Process Clause
By Taxing Activity That Has No Connection To Cleveland

The Supreme Court has long recognized that inherent in the Due Process Clause is the

fundamental "principle that a State may not tax value earned outside its borders." Allied Signal,

504 U.S. at 777; Container C'orp., 463 U.S. at 164; Shaf'fer, 252 U.S. at 57 ("As to nonresidents,

the jurisdiction [of a taxing state] extends only to their property owned within the state and their

business, trade, or profession cart:ied on therein, and the tax is only on such income as is derived

from those sources."). Cleveland's application of the games-played method to Hillenmeyer

resulted in Cleveland taxing value beyond its borders because the games-played method

allocated to Cleveland income earned by Hillenmeyer for services performed elsewhere. See

Allied-Signal, 504 U.S. at 778.

During the relevant tax years, Hillenmeyer's income was generated by providing a

multitude of services to his employer, the Chicago Bears, including participating in mini-

camp(s), preseason training camp, team meetings, practices, and games. (Supp. 55-56.)

Hillenmeyer perforzned those services, on average, over the course of 163 working days during

the Bears' season. (See Supp. 93.) In each of the relevant tax years he spent only two days

performing services for the Bears in Cleveland. (Id.) As a result, no more than 1.27% of

Hillenmeyer's income generating activities occurred in Cleveland. Yet Cleveland allocated

between 4.76% and 5% of Hillenmeyer's income to Cleveland for tax purposes. Because no

more than 1.27% of Hillenmeyer's income producing activities occurred in Cleveland, but

Cleveland imposed its tax on up to 5% of Hillenmeyer's income, Cleveland plainly imposed its

tax on activities that occurred outside of Cleveland in violation of the Due Process Clause. See

Allied Signal, 504 U.S. at 777; Shaffer, 252 U.S. at 57.
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Appellant's Proposition of Law No. 3:

Cleveland's allocation of Hillenmeyer's income on the basis of games played violates
the Commerce Clause of the United States Constitution because it unfairly
apportions income, it discriminates against interstate commerce, and it results in a
tax burden that is not fairly related to the services provided by Cleveland.

In addition to the Due Process Clause, the Commerce Clause of the United States

Constitution imposes constraints on the authority of states and municipalities to tax income

derived from interstate activities. See Jefferson Lines, 514 U.S. at 179; Blangers v. Idaho, 763

P.2d 1052, 1055 (Idaho 1988) (holding that personal income tax assessed against nonresident

employees violated Commerce Clause). Although the Commerce Clause, by its tenns,

empowers Congress to regulate commerce among the several states, see U.S. Constitution,

Article I, Section 8, cl. 3, the Supreme Court has "sensed a negative implication in the provision

since the early days" of the Republic, and has recognized that "what has come to be called the

dormant Commerce Clause" restrains the states from adopting regulatory measures, including tax

measures, "'designed to benefit in-state economic interests by burdening out-of-state

cornpetitors.'°' I_)ep't of'Revenue ofKv. v. Dezvis, 553 U.S. 328, 337-338, 128 S.Ct. 1801, 170

L.Ed.2d 685 (2008) (quoting New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 273----274, 108

S.Ct. 1803, 100 L.Ed.2d 302 (1988)). In Camplete Auto Transit, Inc. v. Brady, 430 U.S. 274,

279, 97 S.Ct. 1076, 51 L.Ed.2d 326 (1977), the Supreme Court adopted a four-part test for

determining whether a local tax violates the Commerce Clause. The Court will sustain a tax in

the face of a Commerce Clause challenge only if "the tax [ 1] is applied to an activity with a

substantial nexus with the taxing state, [2] is fairly apportioned, [3] does not discriminate against

interstate commerce, and [4] is fairly related to the services provided by the State." -1d.; see

Goldberg, 488 U.S. at 259-260 (observing that "[s]ince the Complete Auto decision we have

applied its four-pronged test on numerous occasions" and collecting cases).
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Cleveland's application of the games-played method of allocation to Hillenmeyer violates

the Commerce Clause of the U.S. Constitution because (1) it unfairly apportions to Cleveland

income derived from services performed elsewhere, (2) it discriminates against interstate

commerce, and (3) it results in a tax burden that is not fairly related to the services provided by

Cleveland.

A. Cleveland's Games-Played Method Unfairly Apportions Income To Cleveland

Like the Due Process Clause, the Commerce Clause demands that income be fairly

apportioned to the taxing jurisdiction. See Container Corp., 463 U.S. at 169.5 As demonstrated

above with respect to the Due Process Clause, see supra pp. 22-28, Cleveland's application of

the gaines-played method to Hillenmeyer unfairly apportions income to Cleveland. The games-

played method attributes to Cleveland income that is out of all proportion to the services actually

perform.ed by Hillenmeyer in Cleveland, it creates a real risk of multiple taxation, and it does not

accurately reflect how 1-lillernneyer's income is generated. See supi-a pp. 22-28, and authority

cited. As a result, it violates the Commerce Clause in addition to the Due Process Clause.

B. Cleveland's Games-Played Method Discriminates Against Interstate Commerce

At its core, the negative or dormant aspect of the Commerce Clause is intended to prevent

states and municipalities from discriminating against interstate commerce by favoring local

interests over out-of-state interests. See Am, Ti-ucking Ass'ns, Inc. v. ScheineY, 483 U.S. 266,

286, 107 S.Ct. 2829, 97 L.Ed.2d 226 (1987) ("[A] state tax that favors in-state business over out-

s The Supreme Court has acknowledged that some elements of the Due Process Clause and
Commerce Clause iziquiries - in particular the nexus requirement - thougli overlapping, are not
equivalent. Quill Corp., 504 U.S. at 312. Specifically, the Court has held that a taxpayer's
"minimum contact" with a taxing jurisdiction that may be sufficient to satisfy the Due Process
Clause may not be sufficient to satisfy the Commerce Clause's "substantial nexus" requirement.
Id. at 313. But the Court never suggested that an allocation formula that unfairly apportions
income under Due Process Clause could be found to fairly apportion income under Commerce
Clause.

31
949585



of-state business for no other reason than the location of its business is prohibited by the

Commerce Clause."). Discrimination against out-state-interests need not be intentional or appear

on the face of a statute or regulation in order to implicate the Commerce Clause. See id.; Best &

C,o. v. lllaxwell, 311 U.S. 454, 455, 61 S.Ct. 334, 85 L.Ed. 275 (1940) ("The commerce clause

forbids discrimination, whether forthright or ingenious."). Local laws that are merely

discriminatory "in practical effect" or have a "forbidden impact on interstate commerce"

similarly violate the Commerce Clause. See Arn. Truekirxg Ass'ns., 483 U.S. at 286 (flat tax

imposed on all trucks operating in Pennsylvania violated Commerce Clause because it had

impermissible effect of discriminating against out-of-state truckers); Complete Auto, 430 U.S. at

288 (focus of Commerce Clause inquiry is "whether the tax produces a forbidden effect").

Cleveland's use of the games-played method of allocation violates the Commerce Clause

because it has a discriminatory effect on members of visiting professional sports Clubs who

travel to Cleveland to compete. Members of non-Cleveland teams, such as Hillenmeyer, by

definition practice and perform other non-game services for their team outside the City of

Cleveland. Because those athletes are compensated for those non-game services - as

Hillenmeyer was, (see Supp. 55-56 (providing that he was required to participate in "official

mandatory mini-camp(s), official preseason training cainp, [and] all Club meetings and practice

sessions" and that his salary was paid in exchange for all of those services)) - they are subject to

taxation in the jurisdiction in which those activities occur. Yet, because Cleveland treats all

player compensation as being paid for playing in games, athletes on clubs visiting Cleveland face

the risk of multiple taxation. Members of Cleveland's professional sports Clubs are also subject

to Cleveland's games-played method of allocation. Cleveland's Clubs, however, can avoid or

mitigate the risk of multiple taxation by practicing and conducting other non-game activities
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within the City of Cleveland. Non-Cleveland Clubs do not have that option. As a result, the

effect of Cleveland's use of the games-played method of allocation is to discriminate against

interstate commerce by subjecting players on out-of-state visiting Clubs to a threat of multiple

taxation that in-state Cleveland Clubs can avoid.6

C. Cleveland's Games-Played Method Results In A Tax Burden That Is Not Fairly
Related To the Services Provided By Cleveland

The fourth prong of the Complete. Auto test requires that local taxes be "fairly related to

the services provided by the State." Complete Auto, 430 U.S. at 279. "When the measure of a

tax bears no relationship to the taxpayers' presence or activities in a State, a court may properly

conclude under the fourth prong of the Complete Auto Transit test that the State is imposing an

undue burden on interstate commerce." Am. Trucking Ass'ns., 483 U.S. at 291 (internal

quotation marks omitted). Whereas the first prong of the Complete Auto test requires that a

taxpayer "have a substantial nexus with the State before any tax may be levied on it," the "fourth

prong of the Complete Auto Transit test imposes the additional limitation that the measure of the

tax must be reasonably related to the extent of the [taxpayer's] contact." Commonwealth Edison

Co. v. Montana, 453 U.S. 609, 626, 101 S.Ct. 2946, 69 L.Ed.2d 884 (1981).

6 The Cleveland Browns in fact practice outside the City of Cleveland in Berea, Ohio. Members
of the Browns are thus theoretically exposed to a risk of multiple taxation. In fact, however, the
City of Cleveland has entered into an agreement with the City of Berea whereby "Berea receives
100 percent of both the administrative staff s income tax collection and the tax on [player]
bonuses. The players' base wages are split 50/50 between Berea and Cleveland[.] See Joanne
Berger DuMond, Cleveland Browns Sale: Where Does Berea Fit In?, Cleveland.com (Aug. 2,
2012), http://www.cleveland.com/berea/index.ssf/2012/08/cleveland_browns_sale where_
do.html (accessed May 8, 2014); see also Ohio State Assoc. of'Llnited Assoc, ofJourneymen &
Apprentices v. Johnson Controls, Inc., 123 Ohio App.3d 190, 196, 703 N.E.2d 861 (1997) (court
may take judicial notice of fact reported in media).

Cleveland's agreement to allow Berea, where the Browns practice, to tax 50% of Browns
players' wages is completely contrary to its position asserted throughout this litigation that
players are paid only to play in games. And Cleveland's decision to exclude members of the
Browns from the games-played method that it applies to members of all out-of-state Clubs is
further evidence of impermissible discrimination against out-of-state business.

33
949585



Cleveland's allocation of Hillenmeyer's income on the basis of games played is not

reasonably related to Hillenmeyer's contact with Cleveland. To be sure, Cleveland's allocation

is tied to the number of games Hillenmeyer played in Cleveland. But the undisputed evidence

established Hillenmeyer's income was not tied exclusively to games. Rather, Hillenmeyer's

income was tied to all services he provided to the Bears, including participation in "official

mazidatory mini-camp(s), official preseason training camp, all Club meetings and practice

sessions." (Supp. 55.) And Hillenmeyer's $4.5 million roster bonus was tied only to his status

as a member of the Bears as of July 10, 2006. (Supp. 64.) Cleveland's decision to allocate

Hillenmeyer's income exclusively on the basis of one subset of services he performed for the

Bears (playing in games) is as arbitrary as if Cleveland were to tax Hillenmeyer based solely on

the proportion of team meetings he participated in in Cleveland to the total number of Bears team

meetings. Because the "measure" of Cleveland's income tax (i.e., games played) is not

"reasonably related to the extent" of Hillenmeyer's contact with Cleveland, it fails the fourth

prong of the Complete Auto test and is invalid under the Commerce Clause. See Commonwealth

Edison, 453 U.S. at 626.

Appellant's Proposition of Law No. 4:

R.C. 718.011(B) violates the Ohio Constitution and the Equal Protection Clause of
the Fourteenth Amendment to the United States Constitution because it singles out
professional athletes for less advantageous tax treatment than similarly situated
taxpayers without any permissible justification.

Hillenmeyer is entitled to a refund not only because the games-played method used by

Cleveland is contrary to Ohio law and unconstitutional as applied to him, but also because

Cleveland"s authority to tax Hillenmeyer derives from a statute that unconstitutionally singles

out profcssional athletes for less favorable tax treatment than similarly situated taxpayers in

violation of Article I, Section. 2 of the Ohio Constitution, and the Equal Protection Clause of the
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Fourteenth Amendment to the United States Constitution. Under R.C. 718.011, niunicipalities

are prohibited from taxing the income of nonresidents who perform services in the municipality

on twelve or fewer days during the tax year. R.C. 718.011. Professional athletes and

entertainers, however, are inexplicably excluded from that prohibition. R.C. 718.011 ("[A]

municipal corporation shall not tax the compensation paid to a nonresident individual for

personal services performed by the individual in the municipal corporation on twelve or fewer

days in a calendar year unless ...[t]he individual is a professional entertainer or professional

athlete, the promoter of a professional entertainment or sports event, or an employee of such a

promoter, all as may be reasonably defined by the municipal corporation."). Thus, the City of

Cleveland was allowed to iznpose its income tax on Hillenmeyer - who performed services in

Cleveland on only two days during each of the relevant tax ycars - solely because of

Hilleinneyer's status as a professional athlete.

"[T]he requirement of equal protection prescribed by Section 2, Article I of the Ohio

Constitution, and the Fourteenth Amendment to the United States Constitution prevents

discrimination as between persons subject to taxation. ...'I'o be valid, taxation and other

statutes must operate equally upon all persons of the same class; no discrimination or favoritism

among them is permitted." Youngstown Sheet & Tube Co. v. City of Youngstown, 91 Ohio App.

431, 435, 108 N.E.2d 571 (1951); see also Gen. E'lec. Co. v. L7eCout~cy, 60 Ohio St.2d 68, 71,

397 N.E.2d 397 (1979) (quoting Youngstown with approval). The Ohio Constitution provides

that "Government is instituted for [the people's] equal protection and benefit." Ohio

Constitution, Article I, Section 2. "Equal protection means the protection of equal laws."

Youngstown, 91 Ohio App. at 435. Accordingly, Ohio courts have held that "[a] classification

must rest upon some difference which bears a reasonable and just relation to the act in respect to
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which the classification is proposed and may not be made arbitrarily and without any such

reasonable or just basis." Id. at 436. "Specifically, a classification for taxation, to be valid,

must be a classification of the subject of taxation - property - and not a classification of

taxpayers." Id. (holding unconstitutional a law subjecting corporations to a higher income tax

rate than natural persons).

"The equal protection clause" of the Fourteenth Amendment likewise "protects the

individual from state action which selects him out for discriminatory treatment by subjecting him

to taxes not imposed on others of the same class." Allegheny Pittsburgh Coal Co. v. County

Comm'n of Webster County, 488 U.S. 336, 345, 109 S.Ct. 633, 102 L.Ed.2d 688 (1989) (internal

quotation marks omitted). To withstand scrutiny under the Equal Protection Clause,

classifications among taxpayers in state tax laws must "rationally furtlier a legitimate state

interest." See JVCI Teleconrms. Corp. v. Limbach, 68 Ohio St.3d 195, 199, 625 N.E.2d 597

(1994); see also Allegheny, 488 U.S. at 344 (a classification can. be "neither capricious nor

arbitrary" and must "rest[] upon some reasonable consideration of difference or policy").

Ohio's decision to single out noiiresident professional athletes for less advantageous tax

treatment than similarly situated taxpayers is not rationally related to any legitimate state interest,

and is therefore invalid under the Ohio Constitution and the Equal Protection Clause of the

Fourteenth Amendment. Notably, neither the Tax Administrator, the Municipal Board of

Review, nor the Ohio Board of Tax Appeals provided any justification for R.C. 718.011 (B)'s

differentiation of professional athletes and entertainers from all other nonresidents who perform

services in Ohio for a limited number of days during the tax year. (See, e.g., Appx. 45-46

(arguing that an equal protection challenge should fail "so long as the tax is rationally related to a

legitimate governm.ental interest," but failing to identify any legitimate interest for R.C.
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718,011(B)); Appx. 22 (noting R.C. 718.01 1(B)'s cxclusion of professional athletes but not

addressing Equal Protection claim); Appx. 12 (not addressing Equal Protection claixn).)

Ohio has identified no additional burdens that result from nonresident professional

athletes performing services in the state, and no additional benefits accruing to such athletes,

compared to similarly situated taxpayers. Although the public services required for major

athletic events might conceivably justify some differential tax treatment, it does not follow that

such differential tax should be imposed on employees of a professional sports team who have no

choice or discretion as to where their team will play. Moreover, R.C. 718.011(B) does not single

out only major professional athletic events, but instead applies to all income earned by any

professional athlete for whatever services rendered. Thus, if Hillenmeyer had traveled to Ohio

for a single day to participate in a mandatory photo-shoot for the Chicago Bears, (see Supp. 55

(requiring Hillenmeyer to participate in promotional events)), R.C. 718.011 would allow the

municipality where that activity occurred to tax Hilienmeyer's income. Yet a nonresident

photographer who similarly traveled to the same municipality to participate in the same photo-

shoot would not be subject to the municipality's income tax. Such differentiation between two

similarly situated taxpayers bears no rational relationship to any legitimate state interest and is

therefore unconstitutional. See Youngstown, 91 Ohio App. at 436 ("a classification for taxation,

to be valid, must be a classification of the subject of taxation ... and not a classification of

taxpayers").

In sum, because R.C. 718.011(B) singles out professional athletes for less advantageous

tax treatment than similarly situated taxpayers, it is invalid under Article 1, Section 2 of the Ohio

Constitution, and the Equal Protection Clause of the Fourteenth Amendment to the United States

Constitution.
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CONCLUSION

For the foregoing reasons, Appellant Hunter T. Hillenmeyer requests that this Cotirt

reverse the decision of the Ohio Board of Tax Appeals and order that the City of Cleveland grant

Hillenmeyer's request for a refund of income taxes paid to Cleveland for the tax years 2004

through 2006.
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(Counsel of Record)
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HEMENWAY & BARNES LLP
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Merit Brief of Appellant

Hunter T. Hillenzneyer was served on Linda L. Bickerstaff, Assistant Director of Law, City of

Cleveland Department of Law, 205 West St. Clair Avenue, Cleveland, Ohio 41133, Counsel of

Record for Appellees, by regular U.S. Mail, postage prepaid, on this 14th day of May, 2014.

Richard C. Farrin (0022850)
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Appellant Hunter T. Nillenzneyer hereby gives notice of his appeal as of right. pursuant to

R.C. 5717.04, to the Suprear,e Court of Ohio froan a Decision and Order ("TJecisiojr") of the Ohio

Board of'l"ax Appeals (the "BTA") in the case of Hunier 7. Hillcnmej^c:r v. City ofC'leveland

#3clard ofReview cr al., BTA No, 2009-3888, entered upon the BTA's journal of'proceedings on

datluary ] 4, 2014. A true and accurate copy of the Decision being appealed is attachedhereto

atid incorporated herein by reference.

Thc errors in the Decision of which the Appellant cornplains are:

1. The BTA acted unreasonably and unlawfully by determining that the City of Cleveiand's

a-nethod of ailocating Appellant's income on the basis of garnes played, ratb:er than on the

basis of total days worked, does not violate the provisions oflhe Ohio Revised Code and

the provisions of the Cleveland City Ordinance, despite the fact that sucb allocation on

the basis of garnes played resulted in Cleveland imposing its tax on Appellant's ineome

that was not eanted fcir work done or services perfonY[ed inC -̀leveland.

2. "The BTA acted unreasonably and unlawfully by failing to address Appellant's argument

that the City ofCleveland's regulation providing aganie5-played allocation method, CCA

Art. $:02(E)(6), is contrary to the Cleveland City Ordinance, Clev. Ord. § 191.0501(b)(1),

and is therefore invaiid.

3. Tiie BTA acted uzireasonably and unlawfally by failing to hold that the City of

Cleveland's regtilation providing a games-played allocation method, CCA Art.

8:02(E)(6), is contrary to the Cleveland City Ordinance, Clev. Ord. §191.050I(b)(l), and

is therefore invalid.

4. The BTA erred to the extent that it found that the Cleveland City Ordinaiace contained the

t,aines-playedallocation ifiethod for professional athietes. Clev. Ord. §191.05(31(b)(1)

942825
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subjects to Cleveland's incczmc tax wages earned or received by nonresidents "for work

done or services performed or rendered within the City or attributable to the City." "The

ordinance does not specify any allocation method for wages ean7ed by professional

athletes. The games-played allocation method for wages of professional athletes is

contained only in the City's reculations, CCA Art. 8;02(E)(6),

5. The l3'7'A acted unreasonably and unlawfullv by detennining that the Uhio Supreme

Court's deeision in Hutne v. Limbach, 61 Uhio St. 3d 387, 575 N;E.2d 150 (1991), did

not prolribit the use of the games-played method of allocation despite the fact that the

Court in Ilurne specifically concluded that, where a professional athlete's contract

compensated liim for all his services from preseason training threugh the regular season

and the playoffs, the taxing authority was required to allocate the taxpayer's income

based on all of the services he rendered.

6, The IiTA acted unreasonably and unlawfully by affirrning the decision of the City of

Cleveland Board of Review, wluch had affirmed the Cleveland Tax Administrator's use

of a t;ames-played niethod for allocatint; Appellant's income, because allocating

Appellant's income on the basis of games played results in the unfair apportionment to

Cleveland of income earned by Appellant for services performed elsewhere, in violation

of the Commerce Clause and the Due Process Clause of the United States Constitution.

7. The IiTA acted unreasonably and unlawfully by failing to consider Appellant's arguinent

that the City of Cleveland's position that Appellant is paid only to play in games is

fundamealtally inconsistent with the City of Cleveland allocating to itself a portion of

Appellant's roster bonus, which was not paid for playing in gaanes.

942825 2
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S. The BTA acted unreasonably and unlawfully by failing to hold that the City of

Cleveland's position that Appellant is paid only to play in games is fundamentally

inconsistent with the City of Cleveland allocating to itself a portion of Appellanf's roster

bonus, which was not paid for playing in games.

9. The 13'T'A acted unreasonably and unlawfully by affirming the decision of the Citv of

Cleveland Board of Review, because Appc;llant and other professional atJltetes are

specifically singled out and excluded from the protection afforded by R.C. 71 Ei.017,

which prohibits the collection of municipal income taxes from nonresident iiidividuals

who perform personal services within the inunicipality on twelve or fewer days during a

calendar year, in violation of the Equal Protection Clauses of the United States

Constitution and the Ohio Constitution.

10, '1'he B'FA acted unreasonably and unlawflilly by refusinl; to decide whether Cleveland's

methe?d of allocating Appellant's income on the basis of games played, rather than on the

basis of total days worked, constitutes a fair or reasonable met}to(j of apportionrnent.

Resj3ectl', ^ submitted,

Dated: . ^

'`tephc;n W: Kidder (Counsel of Record)
PI-IV No. 3032-2014
HEVIENWAY & BARNES LLP
60 State Street
Boston, MA 02109
'Tel epltone: 617.227.7940
Facsimile: 617.227.0781
ski d d er(tz,1h embar. corn

Richard C. Farriia (0022850)
ZAINO 14ALL & FARRIN LLC
41 S. High Street, Suite 3600
Columbus, OH 43215
Telcphone: 614.326.1120
Faesianile: 614.754.6368

942825

Appx. 04



sazs>s

rfarrin()A ftax iaw, wn

COUNSET., FOR APPELLANT
HUNTER T. HILLL;NMFYER

Appx. 05



CERTIFICATE OF SEI2V[C'E

I herehy certify that a copy of this Notice of Appeal was sent by certified mail, return

receipt requested, to counsel for all parties to the proceedings before the C3hio Board of Tax

Appeals on th _^'Njay ofFebruary, 2014.

Barbara A. Langhenry (0038838)
Linda L. E3ickerstal'f (0052I 0I )
City of Cleveland Departinent of Law
205 West St. Clair Avenue
Cleveland, OH 44] I3

COUNSEL. FOR APPELLEES
CITY OF CLEVELAND BOARD
OF REVIEW and NASSIM LYNCH,
CLEVELAND TAX ADMINISTRATOR

^-^eA
i Richard C. Farrin ((fI322854)

942825 5

Appx. 06



OHIO BOARD OF TAX APPEALS

Hunter T. Hillenmeyer,

Appellant,

vs.

City of Cleveland Board of Review
and Nassim Lync.h, ClevelaYZCi Tax
Administrator,

Appel4ees.

)
)
)
)
)
)
)

)
)
)

CASE NO. 2009-3688

(MUNICIPAL INCOME 'I'AX)

DECISION AND ORDER

APPEARANCES:

Forthe Appellant - McDonald Hopkins LLC
Richard C. Farrin
41 South High Street, Suite 3550
Columbus, Ohio 43215

Hemenway & Barnes LLP
Stephen W. Kidder
60 State Street
Boston, Massachusetts 02109

For the Appetlees - Barbara A. Langhenry
City of Cleveland Director of Law
Linda L. Bickerstaff
Assistant Director of Law
205 West St. Clair Avenue
Cleveland, Ohio 44113

Entered JAN 14 70*

Mr. Williamson, Mr. Johrendt, aud Mr. Harbarger coticur.

'This cause and matter came on to be considered by the Board of Tax

Appeals upon a notice of appeal filed herein by the above-named appellant from a

decision of tlie City of Cleveland Board of Review, i.e., municipal board of appeal
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("MBOA").1 Therein, the 1VI.133OA denied appellant's appeal of the city of Cleveland

'Tax Administrator's ("administrator") denial of his request for refund of incorne tax

paid to the city ofC'leveland for tax years 2004 through 2006; specifically, the MI30A.

concluded that the administrator properly allocated appellant's inconie as a

professional athlete to the city of Cleveland using the gatnes-played inethod.2 All

parties to the appeal waived the opportunity to appear before this board atid thus, this

inatter was submitted to the Board of Tax Appeals upon the notice of appeal, the

transcript certified to this board by the MBOA ("S.T., Vols. I-Vl"), and the parties'

legal briefs.

The notice of appeal sets forth appellant's specifications of error, in

pertinent part, as follows:

"1. The Board of Review errosjeously concluded that the City
of Cleveland's use of games played formula to allocate the
income of Appellant was permissible under the Ohio Revised
Code and the Cleveland Income Tax Ordinance despite the
fact that Appellant demonstrated clearly at the hearing before
the Board of Review that Cleveland's use of a games played
formula resulted in Cleveland imposing a tax on incorne that
is not earned for work done or services perfortned in
Cleveland, in viodation of both the Ohio Revised Code and
the City Ordinance.

"2. The Board of Review crrtanet3usly conclt3tled that the City
of Cleveland's gatxaes played me;e4iod of allocating
Appellant's income was reasonable cfespite the fact that
Appellant demonstrated clearly at the hearing before the

K.C. 718J 1 requires the legislative authority of each municipal corporation that imposes a tax on
itrcome to maintain a board to hear appeals. R.C. 5717,011 refers to this body as a "municipal board of
appeal." `Iberefore, although the city of G)eveland's board identifies itself as the "City of Cleveland
Board oi' [teview," fvr purposes of consistency, we shall refer to Cleveland's board as the municipal
board o!'appeEa(, i.e., "MBOA,"

'` The "games-played" n:ihoci apportions income to a jurisdiction based upon the number of games
played in a partiaular jurisdiction as compared to the total number of games played.,

2
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?3oard of Review that Cleveland's 'methi^d "-of allocating
Appellant's income results in Cleveland unfairly apportioning
to Cleveland incoine earned by Appellant for services
performed elsewhere, in violation of the Commerce Clause
and Due Process Clause of the United States Constitution.

"3. The Board of Review erroneously concluded that the Ohio
Supreme Court's decision in Hume v. Limbach (1991), 61
Ohio St.3d 387, did not prohibit the use of a games playcd
formula to allocate Appellant's income despite the fact that
the Court in Tlurne specifically concluded that when a
professional athlete's contract compcnsated him for all his
services from preseason training through the regular season
and the play-offs, the taxing authorities were required to
allocate his income earned for services rendered based on all
services he rendered, despite the fact that his contract
compensation was only paid during the regular season.

"5. The Board of Review erroneously concluded that the facts
supported the conclusion that Appellant was employed `to
play gaines' clespite ttle fact that Appellant demonstrated
ciearly at the Heazing before the Board of Review that
Appellant's contract required him to:

`report promptly for and participate fully in Club's official
mandatory rnini-camp(s), official preseason training camps,
all Club meetings and practice sessions, and all pre-season,
regular season and post-season football gaines scheduled for
or by Club.'

"6. The Board of Review erroneously concluded that
Cleveland's allocation of Appellant's roster bonus, which ttie
Board concluded was paid based solely on Appellant's being
on the roster of the Club, on the games played formula was
reasonable despite the fact that inclusion of such bonus in
income allocatEd to Cleveland is wholly inconsistent with
Cleveland's rationale that the games played fornzula is
appropriate because Appellant was paid to play games.
Because the roster bonus was not paid for playing in games,
or in fact for perforniing any services, allocating the roster
bonus to Cleveland based on games played results in the City
taxing qualifying wages that are not carned for work done or

Appx. 09



services performed within the City, in violation of both the
Ohio Revised Code and the City Ordinance, and the Due
Process clauses of the United States and Ohio Constitutions,

"8. Although the Board of Review does not have jurisdiction
to determine the constitutional validity of a statute, to protect
his ability to raise the issue, Appellant asserts that the
exclusion of professional athletes from the protection
afforded by R.C. 718:0I1 for individuals who perform
services in the municipal corporation on twelve or fewer days
in a calendar year violates the Equal Protection clauses of the
United States and Ohio Constitutions because the exclusion
results in certain individuals (professional athletes and
entertainers) within the class of nonresident individuals being
treated differently than other individuals in the same class,"

During the years in question, appellant was a nonresident professional

football player for the Chicago Bears. In each of the years in question, appellant, as

part of the Chicago Bears organization, traveled to Cleveland to play a game, either as

part of the exhibition season or the regular season.3 As a result of those games, in each

year, appellant was in Cleveland for two days, For each of the years in question,

appellant filed a city of Cleveland tax return with the Central Collection Agency4

("CCA") and now seeks a refund for the "difference in oity tax withheld by his

3 In 2004 and in 2006, the Chicago Bears traveled to Cleveland to play in one exhibition game; in
2005, the Bears traveled to Cleveland to play in one regular season game.
4 "The Central Collection Agency is an entity created by Cleveland Codified Ordinance (`C,C).')
191.2311 that collects and distributes income taxes for its member communities. In accordance with
C.O. 191.2303, the Agency is governed by a set of Rules and Regulations approved by the boards of
income tax review of each rnernber community. The Rules and Regulations along with the income tax
ordinances govem income tax matters within the various member communities. T'he city of Cleveland
is a member community of the Agency whose board of review adopt.ed and incorporated the Agency's
Rules and Regulations into its Income Tax Ordinance." Appellees' Initial Brief at 2.

4
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employer and remitted to the City under the City's games-played apportionment

method5 and the duty-days method.6" Cleveland Brief at 2.

Appellant's tax liability was determined pursuant to CCA Article

8:02(E)(6), which provides, in pertinent part:

"E. In the case of employees who are non-residents of the
taxing community, the amount to be deducted is the current
rate of tax on the compensation paid or earned and deferred
with respect to personal services rendered in said taxing
community.

"Where a non-resident receives compensation for personal
services, rendered or performed partly within and partly
outside a taxing community, the withholding employer shall
withhold, report and pay the tax on that portion of the
compensation which is earned within said taxing community
in accordance with the following rules of apportionment:

<6*^*

"b *** In the case of employees who are non-resident
professional athletes, the deduction and withholding of
personal service compensation shall attach to the entire
amount of compensation earned for games that occur in the
taxing conlmunity."

The article continues, setting forth the apportionment formula7 that "must be used" for

a "non-resident athlete not paid specifically for the game played in a taxing

community," e.g., appellant.

------- ------q

5 See Footnote #2.
6't°he "duty-days" method allocates income to a particular jurisdiction based upon the number of days
in which services are performed in the jurisdiction as compared to all days in which services are
erformed in any jurisdiction.

^"The compensation earned and subject to tax is the total income earned during the taxable year,
including incentive payments, signing bonuses, reporting bonuses, incentive bonuses, roster bonuses
and other extras, multiplied by a fraction, the numerator of which is the number of exhibition, regular
season, and post-season games the athlete played (or was available to play for his team, as for
example, with substitutes), or was excused from playing because of injury or illness, in the taxing

5
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At the outset of our review herein, we acknowledge appellant's

constitutional claims, btit n7ake no tirtding in relatiol7 the"eto. AIthottgll the Ohin

5upreme Court has authorized this board to accept evidence on constitutional points, it

has clearly stated that we have no jurisdiction to decide constitutionaI claims.

Cleveland Gear Co, v. Limbach (1988), 35 Ohio St.3d. 229; MCI Telecommurzicatirans

Corp. v. Limbach (1994), 68 Ohio St.3d 195, 198,

Further, we find that the Cleveland ordinances under coil.sideration do

not operate in contravention of any state statute regarding municipal income taxes8 or

Ohio case precedent. 9 As such, Ctevelalxd's method for apportionmertt of non-resident

athletes' income "is a valid exercise of the city's municipal power to tax:"
Gesler v.

Citv t?f Worthington Income Tax Bd. of Appeals,
Slip Opinion No. 2013-Ohio-4986,

¶22.

Finally, the Board of Tax Appeals has no express or implied equity

jurisdiction and therefore cannot render a determination whether the Clev+:tand

ordinances constitute a fair or reasonable method by which to apportion appellant's

coattuttttiity tiut'ittg ttic tax,lt}le ye.au.ttZd the dx?nGteEixtator of wlricJt is the lotatnutnbertrf etilt.tbititan,
rcgular settsutt; and post-scasssyti ga;ncw wt3ic1t the athlete was ablit,a.tcd fo play uftdee coittric.r orotltctwise durittg tlie trxstble, yetr, 4}ckitaiing ganws in -wkticit the athiete was excu.sed Froin playingbee,luse ofiatjuryori liness,'r

Ssc R.C. 71 8.0 1(1'1)(8) ftrtd R,C:, 718.tY11 w} ictr ltrovi.detttat a rrlrinicilaal cr+rpot•ation shatf ttrat tax` <t
tnonrc;tiideitt int#ivitittal lpr nersonrt3 services ptrfitit'netl by the inctividtkral on txvetve or {;ewer ciavs in a
ealunctaryear a€i;iess *** ( t:jhi irt€1i^eixtrta€is a professiotYal "** athlet.e."
"`llte p<trties #inve ;rrt;tscclthe apiSJicalrititypf'tlte couECs holding in flurne v. Z,ItrrGmla (1991), 61 OhioS0d 387, vvhietr concerns t3te allot;atirrrt (if uturchensatiflr5 of a rootrresicient profess;iczyxa{ athlek- for
17t.irlsoses of ittiil3ositiatt o£' state inc[ividtaul incottie tax. SpEcificaiEy., the athlete was eornp,eristtred in
Ohit) for scrvices perfortned outside of Ohio and the cottrt lield tttat suc>h tstlilete could "allocatt_ out ofst.ite tlic inccmts for serviccs pt:rfirrtned in 1'lorida." "rhe court did rtot, hoavc;virr, indicate the rrt£at£iod
by wh+uit stich aElocatiotls}ttsttld 'itic inacle. T hus, ure find littl4 Lttility in tlte court's hrxlditig itt 1.firrric tooEtt aita ►ysi: Itei•oin, €n the irt;;t.rnE tipl3eai, tliere is no disputethatRppcllant's iaacomt; tnusthe allc+ ciater3
be.tween tltc city of Ciev land xttrcl uther tocales where the rtppellant "perl'orfrred services;" the disp,rte
arises regarding the allocation znethod to be utilized.

6
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income for the subject years. Columbus Southern Lumber Co, v. Peck ( 1953), 159

Ohio St. 564. As a creature of statute, we have only the jurisdiction, pawer, and

duties expressly given by the General Assembly. SteVrard v. Evatt ( 1944), 143 Ohio St,

547, See, also, HealthSouth Corp: v. Levin, 121 Ohio St.3d 282, 2009- Ohio-584, T 24;

Gen. .Motors Corp. v. Limbach ( 1993), 67 Ohio St.3ci 90, 93. Accordingly, we are

litnited in the instant determination to whether, based upon the specific provisions of

the city of Cleveland ordinances, the Cievelaaad Tax Administrator acted properly in

denying appellant's claim for refund of ittcome taxes for the time period in question,

specifically, tax years 2004-2006.

"When cases are appealed from a municipal board of review to the

BTA, the burden of proof is on the appellant to establish a right to the relief requested.

Cf. Alcan Aluminum Corp. v. I,irnbeich ( 1989), 42 Ohio St.3d 121." Marion v. Marion

Bd. of Rev. (Aug. 10; 2007), HTA No. 2005-T-1464, unreported, at 3. As the

appellees have aptly pointed out, the "[tjaxpayer does not complain that the Tax

Adininistrator applied or even interpreted Cleveland's games-played method wrong.

Ei ►s only complaint is that he prefers another method." Appellees' Initial Brief at 10.

The Cleveland 'I`ax Administrator has accurately determined appellant's tax liability

for the years in question, using the games-played method set forth in CCA Article

8;02(E)(6). We make no finding regarding the propriety of the allocation

methodology set forth in the city ordinancc, as such determination is outside of this

board's jurisdiction. Accordingly, the decision of the MBOA, affirming the actions of

7
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the Administrator, is hereby affirmed.

I hereby certify the foregoing to be a true
and c®mplete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the c;;tp iuncd nixitter.

A.J, Groeber, Board Secretary
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I heseby cerEify that a capy of'theforegoing jiotice of appead was tiled with the Ohio Bc^ard
ofTax ?lppeals on this 1?`^' day of February, 2014. ,

Richard C. Farrin (0022850)
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CITY OF CLEVELAND
BOARD OF REVIEW

In re: Hunter T. Hillenmeyer )
}
)

gcaRe, PMi

Case No. 09-001

DECISTC3N

Taxpayer, Hunter T, Hillenmeyer, appeals from a February 29, 2009
Ruling of the Tax Administrator denying the Taxpayer's request for refund
for the years 2004 - 2006 based on the application of Article 8:02(E) of the
Tax Administrator's Rules and Regulations allocating income of professional
athletes to the City of Cleveland {"the C6tyrI based on a fraetion, with the
numerator being the number of games played in the City and.the
denominator being the number of games played everywhere. The case
was heard before the Board of Review of the City on July 2, 2009.

t^̂ uestign Pr.̀ ^wd

Whether the Tax Administrator is permitted to allocate the Taxpayer's
income as a professional athlete to the City ®f Cleveland bas de on a
fraokion, viiith the numerator being the number of games played in the City
and the denominator being the number of games played everywhere. For
the reasons stated below, this Board finds the Tax Admrrustrator is
permitted to allocate income of professional athletes based on game days
and AFFIRMS the Tax Administrator's denial of Taxpayer's refund request.

EA-4&
During the years at issue, the Taxpayer was employed as a

professional football player for the Chicago Bears. The facts surrounding
his employment were, for the most part, presented to the Board through
Mr. Thomas DePaso, the General Counsel to the National Football League
Players Association, who testified concerning the terms of the Standard

^
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Player Contract, marked Taxpayer's Exhibit Bf and through an unsv ►►orn
affidavit of the Taxpayer, marked Taxpayer's Exhibit i. The undisputed
facts show that the Taxpayer performed services for his employer during
the offseason during mirs-rcarnps, for which the Taxpayer was paid per
diem; dur'ing pre-season training camps beginning 15 days before the first
preseason gattte, for which the Taxpayer was paid per diem; and for the 6-
week preseason and the 17-week regular season, including attending
meetings and practice •sessions during on non-game days, for which
Taxpayer was paid weekly a contractually agreed upon amount that is
referred to as "Paragraph 5 compensation" because that is the section of
the Standard Player Contract referring to these payrnents. Taxpayer was
also paid a$2,5 million roster bonus tilat is separate and disrtinct from the
Paragraph 5 compensation, and was based solely on being on the Chicago
Bears' roster on July 10, 2006. The Taxpayer performed services in two
games each year in the City during the period at issue.

.h Tin' ra n AliQggg InCQM of P ignal
AirMeteS Bv Any Permyissririte MgLho ,

Under Section' 191.2303 of the Codified Ordinances of the City, the
Tax Administrator:

is hereby empowered, subject to the approval of the Board of
Review, tQ adopt and promulgate and to enforce and interpret ruios
and regulations relating to any matter or thing pertaining to the
collertion of taxes and the administration and enforcement of the
provisions of this chapter [191].

On August 5, 1991, the Tax Administrator submitted proposed rules
and regulations addressing ailocation of income of professional athletes
and entertainers performing in the City. Pursuant to Section 191.2303 of
the Codpfied Ordinances, on August 7, 1991, the Board of Review approved
Artic#e 13.02, Part E, of the Tax Commissioner's Rules and Regulations,
apportioning income of professional athletes to the City on the basis of
games played in, the City. At the time Part E was approved, some
jurisdictions apportioned income of professional athletes based on games
played in a jurisdicfion compared with game days played everywhere, while

41754-1 2

Appx. 17



other jurisdictions apportioned income of professional athletes based on
duty days performed in a jurisdiction compared with duty days performed
everywhere. On the date Part E was adopted, other jurisdictions
apportioning income of professional athletes on the basis of games played
in the jurisdiction included: New Jersey (see State Tax News, 3an,/Eeb.
1984), Massachusetts (see former Reg. 62.5A.1 ), New York (see former
New York Tax Law Section 632(c)}, and other jurisdictions followed, such
as Oregon and Pennsylvania. Each of those jurisdictions presumably found
the games-played method of allocating income of professional athletes to
be reasonab0e.

Taxpayer asserts that at the present time the City is the sole
jurisdiction allocating income of professional sports players based on the
number of games played in the jurisdiction. See Taxpayer's Exhibit H,
Affidavit of Jeffrey L.1Nhite. This Board takes notice of Section 361,24(b)
of the Laws of the City of Columbus, published electronically as required by
(?hio Revised Code Section 718.07, clearfy allocating income of professional
sports players to the City of Columbus on the games-played method. On
the -basis of the clear words of Laws of the City of Columbus, as published
by the City of Columbus, this Board finds that the City is not the sole
jurisdiction allocating income of professional sports players based on the
number of games played in the jurisdiction. The Board also finds that the
allocation methods employed by other taxing jurisdictions are not relevant
in this case.

Taxpayer is essentially psking this Board to find that the Tax
Administrator acted either unreasonably or uniawfully in following the Tax
Adminstrator's Rules and` Regulations, as approved by this Board. The Tax
Administrator has been specifically empowered to adopt and promulgate
Rules and Regulations pertaining to the collection, administration and
enforcement of the City income tax. We find the Tax Administrator`s
powers and duties with respect to the Rules and Regulations to be
analogous to the powers and duties of the Secretary of the U.S. Treasury
with respect to Treasury Regulations. In Chevron U.S.A. v. tdaturat
Resourc.es Defense Counsei, Ino. ^1984), 467 U.S. 837, the United States
Supreme Court found that whete the legislature has not directiy spoken on
the issue, then the reviewing body must ask whether the regulation is
based on a permissible construction of the statute; and if it is, then the
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reviewing body must defer to the administrative agency's construction.
Under the C vron analysis, Part E. of Artic3e 13.02 must be upheld by this
Board if it is a permissible construction of Chapter 191 of the CodiW
Ordinances of the City, For the reasons that foflow, we believe Part E. of
ArtieRe 13.02 is a permissible construction of Chapter 191 of the Codified
Ordinances because it is a permissible method of allocating income of a
professional athlete under the statutory laws of the State of Ohio and
under legal precedent applicable to this Board.

Th'^ YM AdmLnN Mor°s eEhvd of AIlQCating-lnrnma of
Pr o al i 'Pe mi i!gA e^ bAj
I P w I p
Law.

A. The Tax AdME ,niMkr's Nlhod of Aiior.atipr,
Income Cff Professional A Wm b R.MEQnAhjgII

The Tax Administrator's Ruling in this case mafces- clear that in his
view, the Taxpayer is paid to play games, quQting a District of Columbia
employment case for the view that "the principal service for which a player
is hired by the Redskins is to play regularly scheduled games and earn
money for the team.. Just as an actor's rehearsals are anciitary to his
performance on the slage, so a professional athlete's practice is merely
preparatory to the garne." Ruling, at page S. The Taxpayer has made
clear that he believes that allocation of his income should be made under
the duty-day method, which method is followed by more jurisdictions.

The Supreme Court has found that in the social and economic fields,
state regulation should not be struck down as "unwise, improvident, or out
of harmony with a particular school of thought." Williamson v. Lee
_4t^ticai of Oklahoma Inc (1955), 348 U.S. 483, 488. This Board is not at
iiberty to strike down a regulation simply because the allocation of income
is not made with mathematical nicety or because in practice it results in
some inequality. t.irtdsev v. Naturat Carbonic rZas Cc^. (1911), 220 U.S. 61,
78. A statutory or regulatory scheme "will not be set aside if any state of
facts reasonably may be conceived to justify it." _McGawan v, MacYiand
(1961), 366 U.S. 420, 426.

41254-1
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Insofar as the Taxpayer complains of lack of coordination among the
various taxing authorities, it is webf-settled that as a matter of municipal
income taxation in Ohio, "[n]o municipal corporation is deprived of €bs
power to levy a tax on income by reason of any action taken by another
municipal corporation," Thompson v. Citv of Cincinnati (1965), 2 Ohio
St.2d 292 (Syll, 2 by the Court),

This Board finds that allocation of income of professional athletes
under the game-day method to be reasonable because it is more precise.
Games take place in only one location; whereas, duty days may involve
performing services in more than one place on the same day. For
instance, travel days may be allocated to more than one jurisdiction, giving
rise to greater than 100 percent of the duty days being taxed. See, e.g.,
Transcript P. 22, describing a practice in Chicago in the morning, folfowed
by a flight to Cleveland and a game in Cleveland the same day. In order to
equitably apply the duty-day method under such circumstances, there
would need to be some agreement between Cleveland and Chicago
concerning a practice/travel/game day; if not, the player would be taxed
for more than 100 percent of the duty days. Taxpayer's representative has
stated that teams themselves decide where to allocate a duty day,
notwithstanding the ordinances of the individual cities. See, Transcript Pp.
61-62. This Board finds that the Tax Administrator acted reasonably in
utilizing an allocation method that avoids the need for coordination among
each muoiapality levying income tax on professional athletes and, lacking
coordination, avoids having the athletes' employers decide where to source
the income themselves on travel days.

This Board finds other facts presented in this case support the
reasonableness of utilizing the games-played method for allocating income
of professional athletes. The Standard Player Contract makes clear that
the athletes are paid separately for preseason practice duties.
Furthermore, in the case of discipline, suspension, or unexcused absence
of a player, if the player misses a game, the ptayer is not paid for the
entire week, notwithstanding that the player might have attended team
meetings and practices throughout the week. See, Transcript P. 69. We
believe these facts support a reasonable interpretation that the Taxpayer
was employed to play games, and that it is reasonable to allocate the
Taxpayer's income to the City based on the games played in the City.
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This Board also finds that the Tax Administrator's aliocation of the
roster bonus on the games-played basis is reasonable as weti. Revised
COde S"or^ 718.0,3 permits municipal corporations in Ohio to tax
emp'loyee compensation only to the extent the compensation consfitutes
wages for Federal Insurance Contribution Act Ci`It;A"} purposes, Codified
Ord. 191•031.501 defines the term 'guafifying wages" as wages defined
under FICA, The City levies tax on qualifying wages pursuant to Codified
Ord> 191•.0501, In Rev. Rui. 200+103, the Internal Revenue Service ruled
that signing bonuses paid to an employee consixtute wages for purposes of
FIG4. Specifically, the Service analyzed taxation of the signing bonus as
follows:

The individual does not provide ciear, separate, and adequate
consideration for the payment that is not dependent upon the
employer-employee relationship and its component terms and
conditaons. Thus, the signing bonus is part of the compensa-
tion the Baseball Club pays as remuneration for employment,
making it wages regardless of the fact that the contract pro-
vides that the bonus is not contingent on the performance
of future services.

We find the roster bonus substantially similar to the signing bonus ruled
upon by the Servioe to be wages for FICA purposes insofar as both types of
bonuses are paid to the employee regardless of whether the employee
participates in games for the team and both types of bonuses are clearly
paid solely as a result of the employer-employee re#atioriship. We,
therefore, find that the Tax Administrator acted reasonably in including the
roster bonus and qualifying wages and allocating the roster bonus income
under the games-played method, together with the Taxpayer's other
qualifying wages.

S. a!location of income Ba^ed vn Game Days is
Permitted Under ghi® Lawo

Article XIII, Section 6 of the Ohio Constitution grants the Ohio
General Assembly the power to provift. by general laws, for the
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organization of cities and incorporated villages, and Article XVIII, Section
13 of the Ohio Constitution gives the General Assembly the authority to
restrict municipalities` power to tax. The General Assembly, through
Revised Code Chapter 718, has issued a detailed set of rules governing
municipal taxation in the State of Ohio.

In 2000, the Geineral Assembly enacted Revised Code Section
718.011, forbidding municipalities from taxing compe'nsation paid to
nonresidents for personal services performed in the municipality on 12 or
fewer days. Later that year, the General Assembly amended Revised Code
Section 718.011 to permit taxation of professional athletes, among other
individuals, without regard to the general rule that an individual must
perform services in the jurisdiction for greater than 12 days. The General
Assembly was clearly aware that professional athletes were sublect to
municipal income tax; however, the General Assembly did not mandate
that professional athletes should be taxed based on games played in the
jurisdiction or duty days in the jurisdiction. At the time Section 718.011
was amended to exclude professional athletes from the general rule, the
City had been taxing athletes based on games played in the City for over
nine years.

On June 26, 2003, Arn. Sub. H.B. 95 was signed into law. H.B. 95
contaened a general theme of uniformity in municipal taxation. Speefficaily,
H.B. 95 enacted provisions creating the following uniform approaches to
taxation: 1) a uniform definition of taxable income for net profits tax
returns; 2) a unifonn withholding/employee compensation tax base; 3)
elimination of withholding safe harbors to achieve uniformity; 4) uniforrn
due dates for retums; 5) uniform rule for extending due dates for retums,
6) uniform methods for appeals; and 7) uniform rules relating to the Ohio
Business Gateway. The extensive enactment of uniform rules did not
indude any requirement of uniformity in allocating income of professional
athletes playing games in a municipaiity. It should also be noted that at
the time of passage of H.B. 95, the City had been allocating income of
professional athletes based on games played in the City for dose to 12
years.

Based on the legislative history of Revised Code Chapter 718 set
forth above, this Board finds that the General Assembly at no time issued
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any law forbidding the ailocation of income of athletes based on games
played in the jurisdiction; rather, the General Assembly expressly chose on
more than one occasion to leave the method of allocation open. Both the
City and Columbus have lawfully adopted the games-played method of
ailocarion.

C. ^ocation ^f I,^^,g^e Based^on ^G^me ^avs is
rcahibJ. r'ted bv anvQu., Navin9aurWict6on

^y3Overthe

The Taxpayer's argument sets forth a number of cases purporting to
dictate that the City adopt an allocation of income based on duty days. We
find each of the cases either d'isfinguishable or not of precedential value to
this Board. We find Hume v. Umbach (1991), 61 Ohio St. 3d 387, the Only
Ohio case cited by Taxpayer, to be inapposite factuatly. In the Hume case,
the Court found as a fact that the plaintiff on3y received compensatfon
during the playing season, and that Mr. Hume reported to training season
without receiving any other payment because his employer did not have
enough money to pay him until then. Under these facts, where the
plaintiff received'no compensation whatsoever for training, the Court found
that Mtr, Hume's regular playing season compensation included preseason
training; the Court, thus, required that duty days, including preseason
training days and exhibition games, be used in apportioning income for
purposes of computing a non-resident tax credit. Unlike HurneE in the case
before this Board, the facts show that the Taxpayer received separate
compensation for all preseason training (Trans+cript, P. 42, stating that a
per diem is payable on each week of the preseason), so it is not logical (as
it was in Hurne) to conclude that the regular season Paragraph 5
compensation extends to the training period before the season. Not only
are the basic facts found by the Mume Court different from the facts of the
case before us, but in addition, we find nothing in fiume that leads to the
conclusion mandating any particular method of apportioning municipal
income tax.

Sternkowski v Commissioner {2n' Cir. 1982), 690 F.2d 40, is
inapposite because it addresses deducting ordinary and necessary business
expenses from apportioned income for between the United States and
Canada. Although Stemkowski and other cases cited by the Taxpayer
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endorse combining the preseason and regular season for various purposes,
none of those cases deal with municipal taxation of income, none of the
cases have precedential authority before this Board, and none of the cases
prohibit a municipality from utilizing any permissible or reasonable method
of allocating income.

Cgnclusion

We find that the Tax Administrator acted permissibly in allocating the
Taxpayer's income as a professional athlete to the City of Cleveland based
upon the games-played method, It is a reasonable interpretation of the
Standard 'Player Contract to find that the Taxpayer was paid to play games
during the period following preseason practice for which the Taxpayer
received separate paysnents. It is also reasonable to choose an allocation
method that avoids the problem of coordination with other jurisdictions.
We also find that General Assembly specifically Intended to leave open the
income allocation method to be used for professional athletes and that no
court having jurisdiction over this Board has rejected the games-played
method of allocating income in a case involving municipal income tax. For
all of these reasons, this Board affirms the Tax Administrator's denial of
Taxpayer's request for refund for Tax Years 2004 - 2006.
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CMFICATE 12F SEMCE

A cOpy of the foregoing Decision was mailed by regular U.S. mail
postage prepaid this "^ d of ^ `, _? aY ptember, 2009 to the following:

Stephen W. Kidder, Esq.
Hemenway & Barnes LLP
60 State Street
Bosi;on, MA 02129

and

Richard C. Farrin, Esq,
McDonald Hopkins I.LC
41 South High Street, Suite 3550
Columbus, OH 43215
Attorneys for Taxpayer

and

Unda L. Bickerstaff, Esq.
Assistant Director of Law
205 St. Clair Avenue
Cleveland, OH 44114
Attorney for the Tax Administrator
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I ^^ C.EPd^.^tr^.^:, COLLECTION AGENCY
.DI'VISIC)I^ OF T^t^'t'(^1N

(^ 205 W. Saint Cla,ir" Ave.
8[l^ C;let-el:aA GH 44113-150^,..^

wivw_ccaa,.ci, r.levelaud:ob.us

Telephone (216) 664-2070 `Z'oU Free (in Ohio) I-800-223-6317 Fax (216) 420-8299
"Pam

Thomas M. Zaino, Esq.
Pichard C. Farrfr ►, Esq.
McDonald NoptdEis Cc., LPA
41 South High Street
Suite 3650
Ccstu m bus, Ohio 43215

February 19, 2009

Re: Hunter T. Hi(ienmeyer
Taxpayer Id. No. aM' Y} s.
Taxable YearsZQ4-2 . f̂^5

[3ear Mr. Zaino and Mr. Farrin;

E^^i^l'^
^

In response to your request on behalf of the refp-rertced Taxpayer, this
Final Adm4raistrative Ruiing is hereby issued denying Taxpayer's appeal of the Tax
Auditor decisions ;n all respects for the relevant tax years.

This Ruling is based solely upon and limited to the tax matters outlined in
the Notice of Appeal dated August 22, 2008 and is released to you in accordance
with the executed Power-vf-Attorney on file with this office.

No opinion is expressed nor may an opinion be implied or otherwise
cor►struecl to have been issued coneeming tax matters not raised in the Notice of
Appeal and not disclosed on the Taxpayer`s filed returns or in previous
correspondence submitted fbr the relevant tax years. To the extent that omitted
f^icts exist which would after, change or otherwise modify the condusions
reached in this Ruling, no opinion is expressed nor may an opinion be implied or
otherwise construed to exist with respeet to those omitted facts or the impact of
those omitted facts upon this Ruling.

MtlES PRESENTED

The basis of Taxpayer's appeal concerns denial of requests for refunds
ti1ed for "rY2004-2006.

C^m tm :^ ^ ^^^ Nmih RAI"
A1Ser£aatea[^LI (^esteaa Gravl3tatxids Ms^u?dttmtcFatss N^xum. Frn^^ Sw^&Rlic^.eU tNrT^i^hbyFJrats
A»dovts BatG^r^ CciBas17k (,L^dRiva Me3are :YmA,fieLS Vit6geofQelood Paap T'=bm3a'kc
Antwsp C'.aeu P1ida 3TotiepHNi7is Mcmtutiwtbajnke NoY.hSs7timot4 Chweâ Reek.YkiVe7 iVa3swr¢th
Bazbalon i bsrdms CafnskLl:L-SSb¢tyCrdw Mr.f=wts hhrtkYatY PeusYSlL- RusadttPhltWaresuviHzHU
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Thomas M. Zaino, Esq.
Richard G. Farrin, Esq.
February 19, 2009
Page 2

During all relevant times, Taxpayer was a non-resident professional
athlete, a member of the Chicago Bears football team, who played games for his
team in Cleveland. In accordance with the Ci'ty's Ordinance, Taxpayer's
employer (the Chicago Bears) withheld and remitted city tax on the gross
amount of qualifying wages eamed for services performed within the City.

Under the City's Ordinance and the Central Collection Agency's Rules and
Regulations, the games-played apportionment method is used to apportion a
non-resident professional athlete's player salary attributable to services
performed witftin the Cityti

For each year at issue, .i'axpayer filed city tax returns. On December 19,
2007, Taxpayer filed a request for refund for each of the relevant years seeking
a refund of the difference betweers the tax paid under the games-p€ayed method
and tax that would be owed under a duty-days niefdhod of apportanment.

Since both the CiCy's Ordinance and the Agency's Rules and Regulations
require use of the games-played apportionment method, Taxpayer was notified
by three separate ietfiers. dated lanuary.22, 2008 (one for each of the relevant
years) that his employer correetty withheld city tax and that the requests far
refunds were denied.

Thereafter, by letter dated A[sgust 22, 2408, you requested a i`ina!
Administrative Ruling seeking review of the Tax Audikor"s decisions denying the
refund requests (the "N©tice of Appeal).

In the Notice of Appeal you claim that the games-played method of
apportionment is "il6egal, erroneous 0 and ur4corasl:ibAonal." You argue that
"the apporbonment of [Taxpayer's] compensation for services performed in
Cleveland should be based on [the] duty days[]•" method of apparl:ionmenf..

You also contend that Revised Code Section 718.011 "unccnstitutionally
discriminates against [Taxpayer] in violation of the Equal Protection Clauses of
the United States and Ohio Gonstitcotions" since it authorizes Cleveiand (and
every other Ohio municipality) fa tax compensation paid to non-resident
professional athletes for perse,nal services perForrned within the municipality on
12 or fewer days in a calendar year.
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Thomas M. Zaino, Esq.
Richard C. farrin, Csq.
February 19, 2003
Page 3

With regard to state law, you essentially claim that non-resident
professional athletes should not be taxed at all since but for the meptinrt carved
out for them under Section 718.011, they would not be taxed since nonresident
professional athletes generally do not perform services in municipal taxing
jurisdictions more than 12 days during a calendar year.

And finally, you question tiie sufficiency and effect of the January 22,
2008 denial notices by claiming that the decisions (i) were form ietters,° (ii) fail to
state why the requests for refunds were denidd; (iii) are not final since they were
not issued by the Tax Admir€ostrator; (iv) are not final since they do not state
they were "intended as final decisions"; (v) and failed to advise Taxpayer of his
right to appeal or the manner in which an appeal of the decisions could be taken,

DECISION

A. Ccrmpf@ints AboutTax Auditor Decisions Are ft0-Herrinz^;

While you readily acknowledge that the refurzd requests were denied and
readily adcnowledge that Taxpayer received notice of the denials, the Notice of
Appeal questions the sufficiency of the decisions denying the refund daims and
strongly suggest that those decisions were insufficient since (arr€ong other
things) no final administrative ruling was issued.

In accordance with CCA's Rules and Regulations,1 final administrative
rulings are issued only upon taxpayer retluest? and, in accordance with the City's
Ordinance and state law, are a j€arisdictional requirement necessary to invoke the
jurisdiction of the Board of Review.J Any suggestion that decisions of the audit
department are invalid unless final administrative rulings are issued is simply
W rong. Moreover, even if such were true, but lt is not, at no time prior to August

22, 2008 did the Taxpayer request a final administrative ruling.

Cleveland's Ordinance provicies for the adoption of rules and regulations reiat#ng to "any
matter or thing pertaining to the collection of taxes.° (C.(3. §191.2303.}'r?te$e rules and
regueations along with the Ordinance gt^rarrt all matters relating to tax cc,tiection within
the City.
Dr3ide 13.03(B).
C.O. §131.2503; R.C §718.11.
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Thomas M. Zaino, Esq.
Richard C. Farrin, Esq.
February 19, 2009
Page 4

Tax auditor decisicros cannot be challenged directly with the Board. That
€act however does not mean that decisions are not effective and final when
issued: Absolutely nothing in state law, the City's Ordinance or the Rules and
Regulations suggest that tax auditor decisions otherwise denying refund claims
are not final uealesstax administrator rulings are issued or unless reviewed by the
Board of Review. In fact the opposite is true. The Rules and Regulations
authorize tax auditors to both audit returns asid render decisions on those
returns.

CCA Art. 13:06(A) states, in part, that the Tax'"Adrrainistratcrr or any
auttiar6zed employee is authorized to examine the books, papers, records and
[flederal [flncome fflax retums of ... any person ... for purposes of verifying the
accuracy of any return made, or, to ... ascertain the tax due under the
ordinance," E.ikewise,A:rt. 13:47(A) authorizes the Tax Administrator, or any
person acting in his capac.6ly, to conduct oral examinations urider oath of persons
having knowledge of tax returns or tax due under the ortlinance.

Clearly then, tax auditors are authorized to both audit tax retums and
issue decisions relating tc, those retums.

As to the Agencys use of 'forrn €etters" to advise Taxpayer that the
requests for refunds were denied, use of "form letters`° does not alter the fact
that the requests were denied: The Agency (and the City) consistently use'•form
letters" to cammunrcate with taxpayers (and residents) for a number of valid
reasons, such as to promote consistency in communicat€ort> Your complaint
about the use of fbrrn letters clearty has absolutely no rnerit.

You also suggest that because the word "fiha3" does not appear in the
denial notices, that omission somehow renders the decisions something other
than final. The notices speak for themselves. They state °'denied". Webster's
Dictionary defines "denied" as (among other things) "to give a negative answer
tD;"to refuse to grant."4 "Uenieci" simply means "denred.rr

Webstr's New Cc,llegiate Dicbonary (1981), p. 3f71.
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Richard C. Farrin, Esq.
February 19, 2009
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And with regard to how Taxpayer could appeal the January 22, 2008
decisions, you complain that the notices did not state i axpayer had the right to
appeal or how the appeal should be taken. The Agency's Rules and Regulations
advise taxpayers how to appeal tax auditor decisions that they may not like and
how to request rulings from the Tax Adminis"tor.

CCA Art. 13:03(8) states, In part, that "[a]ny taxpayer or employer
desiring a special ruling on any matter pertaining to the ordinance or these rules
and regulations should submit to the Administrator in vrriting ail the facts
involved and the ruling sought."'

In so doing, the Rules do not impose any specific brraeframe, such as 30
days, within which to challenge denied refund ciaims. In this regard, tFre Rules
are as taxpayer-friendly as possihle. Here, when Taxpayer requested a Final
Administr"ative Ruling eight rnarrt& affer the refund requests were denied, a
ruling was issued.

Finally, you ciaim that the notces fa€led to explain or otherwise state why
the refund dairrs were ,denied. Like your other complaints regarding the notices,
this complaint has airssolutely no merit.

Ignoring the reasons given (notirre of which you fredy acknowledge),
does not eliminate those reasons.

Taxpayer received three separate notices, one for each of the tax years at
issue. Each notice stated that since Taxpayer's employer correctly witFiheld city
tax, the request tar refund is denied.

So despite your arguments to the contraryP the January 22, 2008
deasirsns were effective and valid when issued and all of the denial notices were
suffiCient.

Most importarat, however, is that you have not explained, shown or
otherwise indicated how Taxpayer has been prejudiced by the purported
insufficiency of the January 22, 2€308 denial rjotices. Your argument in this
regard appears firD be nothing more than a red-herring.
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Richard C. Farrin, Esq.
February 19, 2009
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B. it^ w Authorizo Ttte Games-PiayW Method.

As you know, for citjr tax purposes, state law defines taxable wages in
terms of "qualifying wages.,'s

As you also know, under CCeveland°s Ordinance, the tity tax is imposed on
all qualifying wages earnecl and/ar received by non-residents for work done or
services performed within the City or attribijtaF,fe to the City 6

For purposes of collecting the tax, the Ordinance imposes a "withholding
requirement" on employers (like the Chicago Bears) within or doing business
within the City. It provides that in accordance with the Pwles and Regulations,
employers within and doing business within the City shall deduct at the time of
payment of such qualifying wages, the amount of tax imposW by the
Ordinanee.^

CCA Article 8:02(E) states that in the case of employees who are non-
residents and whose c}ualifying wages are earned from sources within and
without the City, such wages are appordaned to the City in accordance with rules
set fcar&b in that Articie!

CCA Article 8o02(i*){6} specifically deals with "professional athletes." St
provides, in pertinent part, that "[i]n the case of employees who are non-
resident prnfessional athletes, the deduction and withWding of personal service
compensatican shall attach t® the entire aniount of compensation earned for
games that occur in the taxing carnmunitr[.]"

Under this method, toi:al compensation is multiplied by a ratio, the
numerator of which is the number of games played in the taxing jurisd6ction, the
denominator of which is the total number of garnes.

City law clearly only authorizes the games-played apportionment methad.

5 R.C. §718.03.
6 C.Q. §191.0501(b)(1).

C.O. §191.1302(a).
$ CCA Art6cte 8:02.
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C, The Games-Played Meod Is AVaiid ^,^gl Ka ion.

There are two commonly used methods to apportion a non-resident
professional athlete's irYcome for purposes of deter fniriing income earned within
and without a taxing jurisdictiorta the "duty-days" arad'games-giayed„
apportionment methods.

Under the duty-days method, "duty days'• generally include all days during
the year that the athlete either prepares for or partScipates in competition.9 Each
duty dayis assigned to the jurisdiction where service is performed on that
particular day. Taac iiabiiity is determined by nnuibplying total compensation by a
ratio, the nunleratDr of which is the number of duty days allocated to the taxing
jurisdiction; the denominator of whicli is the total number of duty days,

The "g,arnes-played" method apportions income based on the ratio of
games played in apai-ticular jurisdiction tci the tDtal number of games piayed.
Pre-season and post-season games are usually ineludeci in total games. Under
this method, total compensation is again multiplied by a ratio, the riumerator of
which is the number of games played in the taxing jurisdictdn; the denorninatar
of which is the bataf number of games.

You seem to essentially argue that the games-played method is unfair
since it fails to consider time spent on non-game ackWities like pre-season
training, mini-camps, pra+cbces, meetings, etc.

Tiie "games-piayed" method however correctly recognizes that activities
other than actual games played are all ancillary to what the athlete is hired to
do-play games.

Although Aro-Football, Inc. v. 17istria of Colulnbia Uep't of Erxapidymert
Servs,'o is not a tax case, recognizes the fact that players are paid to play the
garne,s. The issue in that case was whether Washington, D.C,`s workers
aDmpensataan act covered players of the NFL Washington Redskins where the
majority of the players time was spent at their practice faciiity in Virginia and not

s "Du3.y-days° is not cansistantiy derined by all jurisdictions using the duti-days method.
10 588 A.2d 275.
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D.C. where the games were played. The appeals court found that the D.C. act
was applicable explaining cls fbilovus;

the principal service for which a player is hired by the
Redskins is to play regularly scheduled games and
earn money for the team. In the final analysis,
professional athletes are entertainers. Just as an
actor's rehearsals are ancil{ary to his performance on
the stage, so a professional athlete's practice is
merely preparatory to the game.

Much like professional entertainers, professional athletes including
professional football players are paid to perform before cathers.

Despite Taxpayer's contentions to the contrary, the games-played
apportiunriient method is vaiid.

D. Ot,i Law Views A I tes rd Enteriainrs S Enilari ..

Ohio law Glearly views pmftIssianal athletes similar to professional
erstertainers. This is shown by the fact that sUte law allows municipaf s̀ties to tax
both non-resident professional entertainers and non-resident professional
athletes in situations where other non-residents cannot be taxed.

As you know, munidpalitics are generally prohiUtted from taxing
compensation paid to non-residents working in the city on 12 or fewer days in a
calendar year. This is known as the 'occasional entrant rule" and is set forth in
Revised Code Section 718.011, The rule, however, does not apply to either
professional entertainers or professional athletes. Section 718.011 provides, in
pertinent part, that;

... a munldgal corporatlon shall not tax the
compensation paid to a nonresident individual for
persc,anal services performed by the individual in the
municipal corporation on twelve or fewer days in a
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cateendar year unless ... [fi]he irrdividual is a
professional entertainer or professional ath[ete[.]

So elearly then, Clerreland's use of the games-played method does not
violate state laeu."

E. PlaYers 44drate i=or Pre--Season Rnd Qff : n.

According to the Ccrllective Bargaining Agreement ("CBA') between the.
NFL and its Players Association, 12 players are paid separately for pre-season
training camps, mini-omps and off-season workouts.

Article XXXV deals with •.off-seasori workouts," it stai:es,

Section 3. Payment; Each player shall receive at
least the tollowing amounts per day for any workouts
or classroom instruction in which he participates
pursuant to a Club's voluntary off-season workout
program, provided the player fulfills the Club's
reasonable off-season workout requirements: $110
for the 2006 League Year; $120 for the 2007-08
League Years; $130 for the 2009-2014 League Years
and the 2011 League Year if it is an t.lrtc.apped Year;
and $145 for the 2011 League Year if it is a Capped
Year and the 2012 League Year. Players who (1) are
under contract or tender 'co an NFL Club; and (2)
have been officially allocated by that Club to the NFL
Europe League who parbcipate in a Club's off-season
workout program may also receive expenses for
travel, board, and lodging subject to the terms and

Even proposed federal legislation deaiing with how sateS and pcsi"itical subdivisions can
tax nonresidents carves out an exception for professional a# ►ietm. SeeMobiie YJorkForce
State Income Tax Faimess and SimpiiriCatiort Act of 2007 (H.tt 3359)

12 See "Collectiue Bargaining Agreement Between'nie NFL ManagementCouneil and NFL
Players Association" dated March 8, 2006, available online at
www.nflpa.om/CEAICEA-cornplete-aspx.
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conditions set forfh in Artde WV, SectiQn
7(e)(iv)(3). 13

Artidf' XXXVI addresses "`iviiniCat71ps," it states:

SecLion 3. Expenses:

(a; Any veteran player who attends a mincamp wili
receive meal allowances in accordance with ,4rficfaa
XXX[X (Meal Allowance), Section 1 of this Agreement,
plus all travel expenses to and from the camp, plus
"per diem"payments at the rate provided in Article
XXXVII (Salaries), Section 4 of this Agreement. In
addition, the Club Will provide housing for players
coming from out-bf-toVM1fn.

(b) If a roof€ie player (defined as in Article
)M1lIII, Section 1) signed a Player Contract with any
Club for the prior League Year, he shall receive, for
each day that he attends minicamp, the fbllowirpg
compensation, but ne, other compensation: (i} the
prorated portion of the weekly "per diem" specified
for the cirrer~t League Year (as set fbrfh, in Arrtic3^

VR, Section 3), 00 the meal aflowance specifed
for the current League Year (as set forth irr Article
)OOCIX, Secbon 1); and (ili) all travel expenses to and
from the camp, plus housing (for players coming from
t)LiTi-(Jf toWCi),24

states:
Article )OMTI of the CBA deals vvith `°pre-seasan training caimps" and

Secbon 3. Rookie Per Diem: A rookie player will
receive "per diem" payments at the rate of $775 per
week in the 2006 League Year, $800 per week in the

13 NFLL'BAat111,
14 NFL CEA afi 114.
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24107-08 League Years, $825 per week in the 2009-10
League Years and the 2011 League Year if it is an
Uncappeed Year, and $850 per week in the 2011
League Year if it is a Capped Year and the 2012
League Year, commencing with the first day of
preseason training camp and ending one week prior
to the Club's first regular season game.

Section 4. Veteran Per Diem ; A veteran player will
receive "per diem" payments at the rate of $1,040par
week in the 20t?5-07 League Years, $1,225 per week
in the 2008-10 League Years and the 2011 League
Year if it is an Uncapped Year, and $1,375 per week
in the 2011 League Year if it is a Capped Year and
2012 League Year, commencing with the first day of
pre-season training camp and ending one week prior
to the ivlub`s first regular season game, and an
additional $200 per dveek during the pre-season,
commencing with the Club`s first pre-season game
(exclusive of the Canton Hall of Fame Game and any
International Game) and ending one week prior to the
Ciub's W regular season game,15

As set forth above, piayers receive per diem payments, meal allowances,
travel expenses to and from camps plus housing for off-season workout
requirements, rrzinf-,canaps; pre-season training camps, etc.

Since players are paid before the regular season for such activities, they
would not be paid again for the same services during the regular seasan. This
clearly supports the games-played method over the duty-days method with
regard to such activities.

zs NFL CBA at 115.
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F. Pla .er Cor,tocks Also 5uppork Game^-PlayW eftct.

And both the CBA and Player Contract actually support the fact that the
games-played method properly apportions player salaries since the plain
language of both ties a player's contract salary to one thing-games played.
Both the CBA arEd Player Corttrdct provide that a player's contract salary shall be
paid either weekly or bi-vveekly during the regular season.

Article XXXVIII of the CBA states, in pertinent part:

Section 10. Payment: Unless agreed upon otherwise
between the Club and the player, each player will be
paid at the rate of 100% of his salary in equal weekly
or iai-weelcly installments over the course of the
regular season c arnrnertcing vvith the first regular
season game. ...

Li#cewise the Player Contract states:

Section 6. Payment. Unless this contract or any
collective bargaining agreement in eacisferace during
the term of this contract speciftcally pravides
otherwise, Player will be paid 100p,lo of his yearly
salary under this contract in equal weelcly or biweekly
installments over the course of the applicable regular
season erioci, commencing with the #irst regular
season game played by Club in each season. Unless
this contract specifically proVides otherwise, if this
contract is executed or Player is activated after the
beginning of the regular season, the yearly salary
payable to Player will be reduced proportionately and
Player will be paid the vveelcly or biweekly porbons of
bis ycarly salary becoming due and payable after he
is activaafe4. Unless this contract specifically proVideS
ofberwise, if this contract is terminated after the
beginning of the regular season, the year6y salary

16 NFL CBA at 117.
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payable to Player wlll be reduced proportionately and
Player will be paid the weekly or bi[lweekly portioris
of fiis yearly salary having become due and payable
up to the time of terrrtinatiorg.T'

If aconfracf is signed after the regular season begins or if a player is
activated after the regular season begins, saiary is proportionately t-eduoed to
the number of games remaining. And if a player contract is terminated after the
regular season begins, salary is proportionately reduced by the number of games
remaining in the regular season.18

So it seems clear that under both the Player Contract and CBA, players
are paid to play garnes.19

G. C^er Jurisdicti©ns U "fhe Cgames PiaY-W Mgtbcad.

You clapm that "Cieveiand is the only municipality in the country that
continues to tax nonresident athletes on a"garnes played' basis. Municipalibes
and states that previously taxed on a'garnes played' basis, such as the State of
New '(ork or the City of Detroit, have changed their method of taxation to a 'duty
days' basis."

That claim is wrong. Pittsburgh, for example, uses a gamo.s-playesf
method as well.

" NFL CBA at 164, Appenciix C.
is Likewise, it is common knowledge that suspensians are almost always done on a garne-

ba5is; and fines for certain conduct (3ike''helmat ba-heirrtut" contact) often result in loss
of game checks too.

19 Other proVisions in the CBA illustrate this fact as we1b. For example, Article )OM! deals
with "safary." Section 7(b)(i) discusses sigrsing bonuses and provides that signing
bonuses shall be prorated (allocated) over the term of the Player Contract on a straight-
line basis, not tci exceed six years. (NFL CBA at 62.) Likewise .4rticlt<.XN, Sedion 9
cancerns salary forfeitures. It pravides that while no signing bonus forfeitures are
permitted, the players and (luts may agree (among other things)1ro forfeit the
proporQatanate amourtit of a player's signing bonus allocation far each garm rni5^
(1/17th fur each regular season week missed) if the player voltsntariiy retires or
otherwise w°rfihhalds services. (Ni`!.. CBA at 25.)
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Pittsburgh imposes a three percent facility usage fee on each non-resident
who uses any of its publidy funded facilities to engage in an athletic event or
otherwise render a performance for which rernunerafion is receivedo "Publidy
funded facil"riies" include (among other things) Heinz field, where the PittsbUrgh
Steelers play; PNC Park, where the Pittsburgh Pirates (baseball) play; and Nldlen
Arena, where the Pittsburg Penguins (hockey) play.

Pittsburgh's Regulations sets forth how the fee is computed. Section 203,
"Computation of Usage Fee" explains as fioiiovas:

a. A1..t.aCATTQN OF WAGES FOR PROFESSIONAL
SP4RTS TEAMS' PLAYERS

Any player on a professional sports team, who is not
aPitt.shurgh resident, who engages in an athletic
event that is held in a publidy funded facility within
the City of Pittsburgh, and for which they are
compensated, sha11 be subject to the usage fee.
These iridude players on the professional, or major
league Yev,ei: Those on the practice squad or the
minor league level will be categorized as "other
emplcayees" of a professional sports team. The
campensatiors attributabie to Pittsburgh is determined
by using the rato of games in Prz7s6urgh to the total
games played by flre team vlhfle ,the player is on the
roster. Exhabition gamas, pre-.se-a,son games, regufa-r
season, and post-season games are to be Enctuded
The calculation to deternnine the amount of the usage
fee due 47ar players, commonly known as tne10.dutj+
day" method, shall bec

Gross Wages x (Total duty days in Pittsburgh/Total
duty days) x .03?°

20 Emphasis added. Available online at
Irttp.//wntarer;city.p'rtfsburgh.pa. uslfinancelassets/Pptrns/Z(ID6f2006^-t:JF-
1_spartSfaaLusage regs.pdf.
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So even though the Pittsburgh Regulation uses the term "cfuty-days," it is elear
that "dutyy-days" is defined in terms of games-played,

in addition to the City of Fittsburgh, Maine, for example, uses the games-
played method as well. With regard to apportioning personal services income,
Mairies Regulations state as follows:

4, Professional Athiefes.

A. Exhibition and regular season games.
Nonresident professional athletes must include in
income the entire amount of compensation received
for games played in Maine. In the case of a
nonresident athlete not paid specifically for the game
played in Maine, the following apportionment formula
must be used: The income earred and subject to the
Maine income tax is the total compensation earned
during the taxable year, including incentive payments,
bonuses, and extras, but ea<cfue6irtg signing bonuses
and league playoff rncxsey. Total compensation is
multiplied by a fraction, the numerator or which is
number bf exhibition and regular season games t#ie
athlete played (or was available to play for the
atblefe's team, as, ibr example, With substitutes) in
Ntaine during the taxable year, and the denominator
of which Is the tDtal number of exhibitian arid regular
season games that the athPete was obligated to play
under contract or odierviise during the taxable year,
including games in which the athlete was excused
from playing because of injury or illness,

B. Playoff games. For playoff games played in
Maine, the amount of league playoff money earned
by the piDfessioral athlete for playing or being
available tD play in such games is also income subject
tc) apportimment under the following €ormula:
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League playoff money earned and subject tn the
Maine income tax is the total league playoff
compensation earned during the taxable year
muitiplied by a fraction, the numerator of which is the
number of playoff games the athlete played or was
available to play in Maine during the taxable year, and
the denominator of which is the total number of
playoff games which the ath4etes team played during
the taxable year, including playoff games in which the
athlete was excused from playing because of injury or
illness.21

So despite your daim, the games-played method is used by Other
jurisctictirsns.

Ae}d that other municipalities rnay use a"du#:y-clays" method is completely
irrelevant.

H. C9eveiand Is Taxinq Income &pQrUQnW To I^.

According to Hemenway & Barnes, "Cleveland is unconstitutbnally
apportioning income tv Cleveland that is earned fOr services oLifiside the City,izz
This argument is flawed however because it suggest that using a pre-
apPorkionrnent tax base to determine tax liability is the same as direct taxation of
such income.

A case that illustrates this point is SheJ! C?iI Co. v. .lcawa a)Oparttnenf of
RE't!e/PLtE, 23

In that case, taxpayer sold oil and chemical products in the State of
Iowa.24 These products included crude oil that had been extracted kc►cn certain

21 36 MRSA §5211(17); Rule No. 806 (18-125 CMR 06) 'Nonnesiderat Individual Income
Tax." Available online at http:J/m.vw.rnaine.gavjrevenueJruleslpt)f'/ruie8O6.pdf.

72 The Nalice of Appeal incorporates a letter from Hemenway & Barnes dated August 9,
2007 that had previously been given to the City.

23 488 U.S. 19 (1588).
24 Idat 22.
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submerged lands known as the Outer Continental Shelf (OCS) that were
govemed by the federal Outer Continental Shelf Lands Act (OC51.A). 15 'me Act
was created, in part, because Congress wanted to "prevent [] the [different]
states from asserbng on the basis of territorial claims, jurisdictfon to assess
direct taxes on the OCS.irzs Consequently, the OSCLA contained aprovis#on
providing that "State taxation laws shall not apply to the outer Continental
Shelf.'< z!

Iowa had a sales-based apportionment formula that it used to determine
the income tax imposed on a unitary business lske taxpayer that conducted
business in Iowa as well as other states.2$ The "income tax [would be]
determined by a single-factdr apportionment formula based on sales.," 79 "Urider
[the) formula, Iowa [taxed] the share of a ct3sporation`s overall net income that
[was] reasonably attr'sbutable to tfte trade or business within the state." 3'

For four years, taxpayer filed Iowa tax returns in which it adjusted the
Iowa formula to exciude a figure that purportedly reflected "income earned,"
from the M.S,31 Iowa rejected taxpayer's modification and found a tax
defidency. Taxpayer challenged the determination claiming that "inclusion of the
OCS-derived income in the tax base of Irawa's apporbonrraent formula violated
the OCw71,.19.F63'

Both the Iowa Supreme Court and the U.S. Supreme Court ivould find that
such irtclusion of the "OCS-t9erdved ipcooaae" was proper. As the U.S. Supreme
CDurt jnrculd explain:

[Taxpayer's] argument hinges on the mistaken
premise that including OCS-derived income in the
preapportionment tax base is tantamount to the
direct taxation of OCS protluction. But income that is

25 Id at 21-22.
as Idat 29-30.
27 See idat 24.
ze Idat 22.
29 ^d

30 Id.
s1 a'dat23.
32 rd
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included in the preapperttonmerit tax base is not, by
virtue of that inclusion, taxed by the State. Only the
fraction of total income that the apportionment
formula determines (by multiplying the income tax
base by the apportionment fraction) to be ai:.tributab4e
t® lmva`s t.axfrcg jrarisdiction is taxed by Iowa. As our
Commerce Clause analysis of apportionment formulas
has made clear, the inclusion of income in the
preapportioned tax base of a state apportionment
formula does not amount ta extraterritorial taxation.
This Court has repeatedly emphasized that the
function of the apportionment formula is to determine
the portion of a unitary business income that can be
fairly attributed to in-state acti ►rities.33

Hemenway & Barnes' argument is similar tD the one that was rejected in
the shel>case.

As stated in .She^'l, inciuding income within the pre-apportionment tax base
is not tantamount to direct taxation of such income. The ctear function of the
games played appor4oiimerat method is to determine the portion of income that
can be fairly attributed to the players' Cleveland activities.

1. .oras 'Wtioraa€ Challenges nn t Be Admirii i3 terrnin .

In the tVotice of Appeal, you have not claimed that the Agency improperly
interpreted or applied any provision in the Ordinance or the Rules and
Regulations but rather, you daim that the Agenojo"s Rules and Regulations and
state law are unconstitutional.

You are challenging the Rules and Regulations because they mandate use
of the games-played method; and you are challenging state law (R.C. §718.011)
because it permits municipalities to tax nonresident professional athletes
different from other nonresidents.

ss V at 30-31 (citations omitted).
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Clearly you are making far-ial constitutional challenges to both the Rules
and Regulations and state law which cannot be administrative€y determined.

Further, state law limits the jurisdiction of a local board of review to
reviewing decisions or rulings by the tax administrator.

Section 718.11 of the Revised Code provides, that"[a]ny person who is
aggrieved b a dersivn by the tax administiator... may appeal the decision to
the board." 4 The statute also provides that "jt)he board may affirm, reverse or
modify the tax adrnini.stratnr`s decision or any part of that dedsdort.'•35

lakew€se, Section 191.2503 of the Ciby`s Codified Ordinances provides,
"[a]ny person dissatisfied with any ruling or dedsiQn of ffie Adminktrator-... may
appeal therefrom to tKe Board of Review."-'6 That Section also limits the
jurisdiction of the Board by providing tiiat ,*[t]he Board shall, on hearing, have
jurisdictiorr ta affirm, reverse or modify any such rzrling or dCccision."3'

Since cleariy Taxpayer is not claiming that the Agency acted improper as
to how it interpreted or applied either its Rules or state law, no justiciable claim
will be raised with the Board upon appeal, if an appeal is taken.

Taxpayer probably should have proceeded with an action in the common
pleas court under either Revised Code Chapter 2721, ,•Deciarato.ry Judgments" or
Chapter 2723 "Enjoanirag and Recovering Illegal Taxes and Assessments".

Since Taxpayer failed to initiate actions under either of those Statutes, it
seems clear that you are merely attempting to accomplish with the Cleveland
Board of Review that which you were required br, pursue with the common pleas
court.

The relief Taxpayer seeks would clearly not be properly before the Board.

3' Emphasi5 added.
35 Id. (emphasis added).
36 Emphasis added.
37 Id. (emphasis added).
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7. The Games-Playgd L4 thod Ls R4 A Unconstitut€urral.

You also state that the llemenway & Barnes letter "set[s] forth [Yvurl
position that the current method by which the CRy of Cleveland taxes
pr+ofessicanai athletes is unconstitutiorDaE.p"

Among other things that letter states that the games-played method
"vioiates the fair apportionment requirements" of the Due Process and
Commerce Clauses of the U.S. CtFnstitubon. It also claims that the games-played
rnethoei'•subjects the players tci apportionment practices that are discrirninatory
and in contravention of the irqual Protection Clause."

While the purpose of this Ruling is not to determine whether the games-
played method is consfttlona4, some Kini:s are warranted.

Not once has the United States Supreme Court held an appoffionment
fba mula unconstitutional on its face,-8 It is also clear that no single
apportionment formula is required by the U.S. Constitutaun.39

There is no question that a municipality may impose a tax on income
accruing to non-residents from work conducted Wfthin its borders.4' UbuioUsly<
any income tax system must have rules for determining the amount of net
income to be taxed. In this regard, a municipality has wide discretion in devising
a formula to fairly allocate ataxpayer's intastai<e income.41 This is so since
developing an apporiaonment fbr^nula is essentially a legislative tas^C,4z

No valid equal protection claim has been raised. To satisfy equal
protection all that is required is apiausible policy reason for a challenged
dassification. It has long been settled t-bat "[a]bsoiute equality is impracticable

38 .4m&rcari 7'rueking&sn v,. .S`ehefner, 483 U.S. 266,285 (1987); Arnw; IrrG v Narrfe5`j'f
467 U.S. 638, 644 (3984); Ccntae'raerCorp, v Francbi5e 7`axBd., 463 U.S. 159,159
(1983).

119 GnIdbelg v Sweet, 488 tf.S.252, 261 (1989) (ciiatirans omaecl):
4" ShafJ°'er v. CBrier, 252 U.S. 37, 52 (1920).
41 5eee AlllEjd-^'Igltal, .I6JC: V.arec'3li D* i1J`"75'rix{]^.ìt111, 5Q4 U.S. 76$o. 769 (1992).
42 Goldberg v SbYeet, 48811,S. 252, 261.
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in taxation, and is not required by ^equai protecton ciause.43 Using a ratic►nal
basis test, so long as the tax is rationally related to a legitimate gawernmentaE
interest, an equal protection challenge should fail. As one cornrnentatar noted
"[i]f a nonresident professional athlete challenges an income allocation system
under the Equal Protection Clause, the state tax will certainly stand pursuant to
the rational relation test."4

Due process iooks to the caniieciion that must exist between the taxpayer
and municipaiity before the rrzpnicipality has authority to impose its tax.a5

Ai3 it reciuires is some minimal connection between the c^vemrrterktal
entity and the person, property or transaction it seeks to tax: 6 With due
process, the question is whetEier the non-resident professional athlete availed
hirnseif of the pr^tKbans and benefits given by the municipality.

Since the non-msidentalhlete plays games in Cleveland, those games
could not occur but for the benefits and protections given by the C'.stys resDurces
including police, fire, roads, its economic market etc. It would thp-refore appear
that a due process violation would be difficult to show.

The Commerce Clause limits a municipality's authority to tax if such tax
unduly burdens interstate comrroerce. A i;aAng statute does rxot violate the
Commerce Clause if it (i) is applied to an acfiv;ty with a substantial nexus within
the municipalityF (ii) is fairly apportioraedr (iii) does not discriminate against
interstate commerce; and (iv) is fair6y related i.v the services provided by the
municipality.47

$s Maxwel/ k Bugbee, 254 U.S. 525, 543 (1919).
44 Kevin Karesky, Tax Cransidemtians for U.S, Atlrktes Performing in Mv/tinakonal Teatzr

Sport Leagu^s crr"You Mean I Don t GetAll of My Contract Money?!- 8 Spom 1.aw. J.
501,114, (2001) [ft^nafter, ISor^r, Tax^i'tter^tratasfartB.S, ^9thlet^],

^s IU'pr^+ith s^e.sfern States Pcir^and Cement Cp, v, letir^raesata, 358 U.S. 450, 465 (1959).
^ Wisconsin v J.G: #'ennyCa, 311 U.S. 435, 444 (1940); Quill Car,cA,,rvtian v lvortfi

©a^kata, 504 U.S. 29$, 3E75-307 (1992).
a? CompleteAvtQ Tiansit,Fnc. v Bracfy, 430 U.S. 274, 279 {1977}.
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Nere, the substantial nexus requirement is satisfied since the income-
producing activity (games played) occurs within ^L-veland.

With regard to fair apportionment, a tax is "fairly apportioned" if its
purpose is to tax only its fair share of an in'cerstate transaction.48 Courts
determine if a tax is fairly apportioned by looking at whether it is "internally
consistent" and "extemally eonsistent."

"Internai consistency" looks at the narrow issue of whether the tax (if
appliez# by all other states) would affect or place an undue burden on interstate
cornrrerce.49 The test is not whether there is arryoverlap of taxation but rather,
whether there is an impermissible burden on ir€tom-tate commerce caused by the
overlap.50 A tax is fairly apportioned if it reaches only those non-resident
athletes who have contacts v+rittiin the City.51 Since Cleveland's tax is so applied,
it is intemalky consistent,52

"Extemai consistency" looks at whether the city tax only taxes that portion
of interstate revenues that reasonably ref#ect an activity within the city.53 This
test appears to be more applicable tD a multistate business than tD the activii:ies
of an indiVidual. Nevertheless, the garnes-ptayed method obviousiy intends to
comply with this requirement.

With respect to whether the tax discriminates against interstate
commerce, the test is whether it places a greater burden on non-residents than

4$ CantainerCvrp.v. Franchise TaxBwl, 463 U.S. 159,169 (1983).
4s ^d.

_% MaorxnanManufactuifrrg f.ra' v. Bair, 437 tJ.S. 267, 276-278 (1978).
Armw, 467U,S. at 645 (if the internal ccansistency of one skate is compared With
different i-axes imposed by others, the validity of state taxes would turn solely on "ttte
shifring coinplexites of the tax code of 49 athw states "}
And while the August 9, 2007 letter did not raise the issue of possible rnultip4e taxation,
the iira}teci possibility of multiple taxation is not sufiltient €o inva6idat^ cL-veiand's tax
Moreover, ft incidence of rnuhipEe tausation is generally aifeAated where a taxing
)urisdicpon ailcsm tax credils for taxes paid in other jurisdictions. Tykrpr,v,e.tncfus.,1'nc,
v, WasAbngton LL-ptrsfRevenue, 483 U.S. 232, 245-253 ( 1987) Cjm)any S#ates provide
tax credits that alleviate or eliminate potentia} multiple taxation.)

^ G1klafiorw 7'ax Gorrmnfr ac .Teffersao .Lines, 514 U.S. 3:75f 185 (3.995).
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residetltsY5$ As a general matter, unles., Cleveland's tax is discriminatory on its
face and not designed to promote a legitimate governMental interestF it should
be upheld on c3iscriminattory jrounds. rf a tax is fairly apportioned, it has also
been traditionally found not to dsscrirnir+ate.5'

Insofar as whether Cleveland's tax is fairly related to the services it
provides, the question is whether the City has given anything for which it can ask
something in return.56 In other words, whether the tax is reasonably related to
the services Cievelarbd provides so as to justify the tax. The answer to that
question is yes since non-resident atbtetes, in particular benefit from police, fire,
roads, etc., because the games are held in CEeveland. Likewise, rresideats are
required to pay for such services as well, even when they are not used,

Since Cieveland`s tax is in proporbor+ to the non-resident professional
athletes activities in Cleveland and thdr enjoyment of the opportunities and
services Cleveland provides ih connection with those activities, the dty tax is
reasonable and fairly retated.

As noted, no coUrt has ever held the games-played apportionment method
to be unconstithtional. And the few legal scholars that have examined this issue
have opined that any constitutional challenge would likely be unsuccessful.' ''

K. "iI'Ve St^I^ ^ Dx Trgatment Is ComkIeLely lrmievant.

Hemenway & Barn«rs` August 9, 20071etter sets forth a comparison
between the State of Ohio and Cleveland as to their tax treatment of a

54 Id at 256; Com,pleteAerto Trdnsit.tnc. sr.&arly, 430 U.S. 274, 279 (1977)
ss Commonwealffi Edisorr L'o. v Montarra, 453 U.S. 609, 624-625 (1951) (quoting biY`^rprtsin

v J,C. Penney, Co., 311 U,S. 435, 444 (1940)); .American Trucking AsSn, 483 U.S. 266,
277; Galef6erg f/ Sweet, 488 U.S. 25, 255-256 (1989),
Wisconsrn v. -7 C. Pennyp 311 U.S. at 444.

5' Paul Barger, State Taraffoir oftVonresirlentPofezionalAffifetes.The Needfor
C'bra,gaissdan,al Jvierva&)n, State Tax Taday,176-24 (1999) rstate taxes on nonresident
professional athletes have consMntly survived constrardonai chatfenges and WOE
continue ba do so in the €utasre"); 3ef'Frey L Krasney, afate.X'nct+me 7'axatian of
Norrre5ir,t'entPrtafes5ionalAtfiletes; 2 Sports Law J. 127,137 (1993) ([A}ny rea5onably
apportitaner3 method imposed by the stabes [including the games-played methcxl] should
be capable of sur,oMng consUbftnal chaRenges.")
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non-resident professional fcxottiall player suggesting that since more income is
apportioned to Cleveland than the State, C;leveland`s allocation is uvrong. This is
comparing apples to oranges.

With respect to income tax liability, Ohio and Cleveland each have their
own criteria. For example, how the two taxes are measured is different. 'Tbe
starting point for state tax purposes is adjusted gross income, modified by
adjustments; whereas for city tax purposes it is qua3i$yireg wages.

Atso, Cleveland (as authorized by state law) has enacted a specific rule
setting forth a spacffic allocaiim method pertaining to non-resident professional
athletes. For state tax purposes, allocation and apparbanment do not apply in
calculating income subject to tax but rather are used to determine Ohio`s
nonresident tax credit.

So any atternpt to comparp- the tvvo is both misleading and wrong.

L. Ca it d B ^ ^ ver Me Clear3. . Tna s` .

Hxjrne and the otlier cases cited in -the August 9, 2007 letter are clearfy
inapposite and none of them support the arguments that you suggest.

1. HuMe V. Uin.6actr -'3

Hume is an Ohio Supreme Court case that does not deal with either the
duty-days or the games-played apportionment methods but rather with the
state's non-resident tax credit.

In that case, the Court rejected a ruling by the state Tax Commissioner
that a Cincinnati Reds player was not entit3ed to a non-resident tax credit for
time spent in spring training and exl•ilUition games that took place in Fforlda.
The Tax Commissioner maintained that only time spent out of Ohio during. the
regular season was subject to the tax credit since the Reds paid the player only
during the regular season. The Court disagreed and determir}ed that the credit
must be calculated based on total time outside Ohio,

sa (1991) 61 Ohio SL3d 387, 575 N.EU 150.
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The Hume case is inapposite because it concerns a non-resident tax credit
(Cleveland does not even offer a non-resident tax credit).

The issue here is how much income is subject to Cfevetahd`s tax based on
how C:4eveiand apportions that ir3curna. After the income is apportioned, tax
fiability is then determined, In HurrteP tax iiabiiity was already determined and
the issue was how much of a tax credit taxpayer was entitled to receive to
reduce tax liability.59

►Isfhat was discussed in /-fume and what has been raised here, are as
dfferent as night and day. The issue here examines the front-end of
determining tax iiabifity namely, what is taxable. Hume discussed the back--end
of calculating a tax credit to reduce tax liabiiity.

Harme clearly does not prohibit Cleveland, or for that matter, any other
Ohio municipaiiiry from adopfir>g a games-played €rsethod. So the statement in
the August 9, 2007 letter that "[t]his Ohio precedent should be equally as
binding on the City of Cleveland as it is fiDr the State of Ohio" is just plain wrong.

2. Stercakowstci Y. Cornmi_'NiOrter,6°

in that case, taxpayer was a hockey player in a cross-border hockey
league, playing in Canada and the U.S. The case addressed the sourcing of
taxpayer's salary for federaItax purposes to within and without the U.S. For
federal tax purposes, a specific IRS Treasury R,eguiationP exists (much like the
City has a specific provision) governing the source of compensation for labor or
personal serarices. Under the Fteguiaiion, income is generally apportioned on a
time-basis, similar fD the duty-days aliocaticsn. The Court held that since the
p@ayer`s contract compensated him fbr training camp and the play-offs, in
accordance with the Regulation, time spent fiar those events should be included
in the time-basis ratio.

59 R.C. §§5747.05(A) (settirsg fcrrtt, the state's non-resident tax credit).
60 690 F.2t3 40 (2nd c'+a-. 1982).
41 Treas. Reg. 2.881-4(b).
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A specific IRS Treasury R:egutatian controfiec3 in that case like CCA Art.
$:02(E)(6) controls in this case. i"iemersway & Barnes fail to acknowledge that
fact.

3. Appeal of C`c9rrct11,4z

Tronicaily, the professional athlete in Carrail wanted the games-played and
not the duty-days apportionment method applied to his si;tuation.

Although the professional basketball player in that case was a member of
the home team, Golden State Warriors (located in California), he was a non-
resident of Caiifornia. The player used the games-played method to calculate his
state tax liability, resulting in about 50% of his salary being apportioned to
CaIifarriia. Tiie state franchise tax board recalculated his tax liability on the basis
of total days spent in GalifOrnia induding traveE days, training camp and practice-
sessirans. The result increased the amaunt of the player's salary apportioned to
California ta around 71%. After the taxpayer appealed, the state board of
equalization held that the working days formula better determined the amount of
Cakifomia source income and upheid the franchise tax board's 71% assessment.

Crucial to the board of equalizatiOn's dedsion was the fact the franchise
tax board had previously issued an audit rule adopting the concept of "dut}r
days" as the basis for apportior#ing non-resident professional athlete's irsr.oene.
While the franchise tax board in Carrollacioptei a duty-days apportionment
method, Cleveland's Board of Income Tax Review has adopted a games-played
rnetiiod.

If Carroll illustrates anything, it is simply that a duty-days apportionment
method does not always result in a€ower percentage of income being
apportioned.

4. Newfnart V. Fianc^hlse 7ax 6^c1.63

This California case involved a professional a+etor and not a professional
athtete. In this case, the popular actor, the late PatalNev,rman, a non-resident of

62 No. 85A-684-SW, 1987 WL 50144 (i~a1.5t.6d,Eq., April 7, 1987).
63 206 C.al.Appa3d 972, 256 Cal.P.Ztr. 503;
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California, had an exclusive I 1-week contract to film the rnovie 'T`be Sting" in
CaEaforrtia. The state franchise tax board would determine that since Newman
worked in Cafpforraia for 25 of the 27 days that actual filming of the movie took
piace, 92.590la (25/27) of this income should be apportioned to Califomia.
Newman would, however, convince the court that since the 11-week corftract
period encompassed 54 days (work days) and he was physicaity present in
Ca#iforriia on 30 of those 54 days, the apportioilmerat to California should be
55.560/d (30/56),

Crucial to the eosrart`s reasoning was that the board had adopted the duty
days allocation for professional athle't.es. The court found that non-resident
actors uvere "in the same class as [such] athletes." 64

Clearly, the outcome wvuld have been different if the board had adopted
a games-played method

5. .1'n re ^'icket&

This is an adrnfnistrative decisian where the New York Division of Taxation
was not permitted to apply the games-played apportiranm.ent method to a non-
resident professional athlete football player's New York source €ncnme. In this
case, taxpayer, a professional foofibaBl player for the Indianapolis Colts calculated
his New York tax liability using the duty°days methcd. Later, after the Division of
Taxation recalcutated his tax iiabiiity using a games-played method, the taxpayer
would appeal and win.

The problem in this case was dear. The State of New York had a
"vqcrkirtig days" apportionment method that was j`cortisistent" with the ••duty days"
c(3Fl(ept.66 The Dlv1sIClt'1 of Taxation attempted to impose the games-played

method without "a shred of evidence or argument that [the dtt^-ctays] method
[was] not fair and equitabie.•6' Moreover, the Division of Taxation sought tD

64 See ul at 978, 256 C:al.PW at 506.
65 DTA No: 813160, 1996 WL 54179 (N.Y.Div.Tax.App., Feb. 1, 1996),
66 See id., slip. up, at 2.
67 See itf.
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impose the games-played method as a "policy" wheri iiew York apparently
"authcrrize[d] allocation only by'resalution."a

The administrative decision in Bdckettwas made because there appeared
to be an "°ad hc,c" applicati0n of the games-played method by the Vivision of
Taxation in that case. The same is not true here.

ML_K A Duty-Days Appprbonmer4t ls Ngt Leaallu ndated,

Finally, Hemenway & Barnes' letter atternpts to claim that the games-
piayed method is contrary t0 both Ohio law and Cleveland's own Ordinance much
tike what was stated in the Notice of Appeal but for different reasons.

The August 9, 2007 letter begins this argument by noting that Revised
Code Sections 718.01(B) and 718.01(F)) limits the power of citlies to tax by
prohibitan^ cities from twc^ng employee compensation that is not "qualifying
wagese' 6The letter also notes that Cleveland's Ordinance only taxes non-
residents on all „qua€ifying wages."

From this point the argument takes a number of different turns. It goes
something like this:

Since qualifying wages for purposes of both the Ohio
statute and the Ordinance means ,`wages„ as that
term is defined in the Internal Revenue Code and
since'•wages" under the IRC indudes "all
remuneration for employment" and further since
under the IRC "employment" ls "any service of
whatever nature performed by an employee for the
person employing hirn,ff therefore `"ali services
rendered by a player are services for which he is
receiving Gampensation" which in turn means that

See ir/, slip op. at 3.
Section 716.01(B) addre_sses the fact that the municipal income tax must be imposed at
a uniform rate, while Sectiari 718.01(F) (since re-numbered to 718.01(H)) identifias
those income items that municipaii4es are prohibited from ta>ang.
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CAeveiartd is required to consider a!i duty days in
apportioning a players salary.

Ti•hat argument. is not valid. The issue is not about whether the income is
•'quaiifying wages" or how the IRC defines "empoyment" (which is really
irrelevant), but rather how "qualifyirig wages" are apportianed to Cleveland when
the non-resident is a professional athlete that performs services in Cieweiaild:
And despita Hemenway & Baretes' analysis, a dutj+-days apportionment is not
legally mandated or required for the apporkionmont.

For all of the foregoing reasons, the appeal filed on behalf of the'Taxpayer
is denied in all respectsr the Agency properly denied Taxpayer's refund rec}uests.

Insofar as this letter constitutes a Final Admixiistrative Ruling issued by the
Tax Administrator on all issues raised in the August 22, 2008 Notice of Appeal,
Taxpayer has the right to appeal this Final Administrative Ruiing to the Cleveland
Board of Incorrte Tax Review, in accordance with the procedures outlined in the
City of Clevelahci`s Income Tax Ordinance, applicable CCA Rules and Regulations
and Section 718.11 of the Revised Code.

Nassim W Lyneh,
Tax Administrator

cc: Mr, Robert Meaker
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U.S. Constitution, Article 1, Section 8, el. 3

The Congress shall have Power `E'o lay and collect Taxes, Duties, Imposts and Excises, to pay the
Debts aiid provide for the common Defence and general Welfare of the United States; but all
Duties, Imposts and Excises shall be uniform throughout the [Inited States;.

To regulate Commerce with foreign Nations, and among the several States, aiid with the Indian
Tribes;
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Fourteenth Amendment to the U.S. Constitution, Section 1

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the Uhiited States and of the State wherein they reside. No State shall inake or enforce
any law which shall abridge ttie privileges or imn3unities of citizens of the United States; nor
sl:all any State deprive any person of life; 3iberty, or propeity, withoiat due process of Iaw; nor
deny to any person within its jurisc3iotion the equal protection of the laws.
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Ohio Constitution, Article I, Section 2

All political power is inherent in the people. G-oyernment is instituted for their equal protection
atid beneft, and they have the right to alter, refarm; or abolish the safne; whenever they niay
deem it necessary; and no special privileges or immunities shall ever be granted, that may not be
altered, revoked, or repealed by the general assembly.
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26 U.S.C. 3121

(a) Wages

For purposes of this chapter, the term "wa^es" means all remuneration for ernployment,
including the cash value of all remuneration (inctuciing benefits) paid in any medium other than
cash; * * -*

(b) Einployment

For purposes of this chapter, the tertv °`employmeiit" means any service, of whatever nature,
performed

(A) by an employee for the person employing him, irrespective of the citizetiship or

residerice of either,

(i) within the United States, * * *
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R.C. 718.011!J;.unicipal incUnie tax rates.

(11) A municipal corporation shall .not tax any of the followiag:

*k:F

(10) Eniploy€e compez^sation that is 41ot "q•aalif'ying wages" as defined in section 718,03
of the Revised Code;
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R.C. 718.03 Withholding taxes from qualifting wages.

(A) As used in this section:

xT^

(2) "(ZEZalifying wages" means xva;es, as defined in section 3121(a) of the Internal
Revenue Code, without regard to any wage liniitations, adjusted as follows:

(a) Deduct the following amounts:

(i) Any amount faacluded in wages if the amoucrt constitutes compensation
attributable to a plan or program described in section 125 of the Internal
Revenue Code;

(ii) For purposes of division (B) of this section, any amount included in
wages if the amount constitutes payinent on account of sickness or
accident disability.

(b) Add the following amounts:

(i) Any amount not included in wages solely because the enlployee was
employed by the employer prior to April 1, 1986;

(ii) Any ainount not included in wages because the aznount arises frotn the
sale, exchange, or other disposition of a stock option, the exercise of a
stock option, or the sale, exehange, or other disposition of stock purchased
under a stock option and the municipal corporation has not; by resolution
or ordinance, exempted the amount from withholding and tax. Division
(A)(2)(b)(ii) of this section applies only to those atnounts constituting
ordinary income.

(iii) Any amount not included in wages if the amount is an amount
described in section 401(k) or 457 of the Internal Revetiue Code. Division
(A)(2)(b)(iii) of this section applies only to employee contributions and
employee deferrals.

(iv) Any amount that is supplemental unesnploymenfi cornpensation
benefits described in section 3402(o)(2) of the iiiternal Revenue Code Lu2d
not included in wages.

(c) Deduct any amount attributable to a nonquali.fied deteired compensation plan
or prograin described in section 3121(v)(21)(C) of the Internal Revenue Code if the
compen.sation is included in wages and has, by resolution or ordinance, been
exempted from taxation by the municipal corporation.

Appx. 60



(d) Deduct any amount inclizded in Nvages if the amount arises from the sale,
exchange, or other dispositioti of a stock option, the exercise of a stock option, or
the sale, exchange, or other disposition of stock purchased under a stock option
and the tniulicipai corporation has, by resolution or ordinance, exempted the
amount from withholding and tax.
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R.C. 718.011 Income subject to tax - personal services perforaned by nonresident on twelve
or fewer days.

On and after January 1, 2001, a municipal corporation shall not tax the eornpensation paid to a
nonresident individual for personal services performed by the individual in the tnutucipal
corporation on twelve or fewer days in a calendar year unless one of the following applies:

(A) The itidividual who is an e;nptoyee of another person; the principal place of business
of the individual's employer is located in another mtinicipal cotptaration in this state that
imposes a tax applying to compensation paid to the individual for services performed on
those days; and the individual is not liable to that other municipal corporation for tax on
the conipensationpaid for such services.

(B) The iiidividual is a professional entertainer or professional athlete, the pronloter of a
professional entertaititnent or sports event, or an eanployee of such a promoter, all as may
be reasonably defined by the municipal corporation.
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Cleveland Codiried Ordinances 191.0501 Rate and Taxable Income

For the purposes specified in Section 191_010I, on and after January 1, 1967, an annnual tax of
one-half of one percent (0.5%) per annam shall be imposed upon the hereinafter specified
income; provided that on an after July 1, 1968, the rate of tax shall be a total of one percent (1%)
per annuni; and that on and after March 1, 1979, the rate of such tax shall be a total of one and
iive-tenths percent (1.5%) per annum; and that on and after January 1, 1981, the rate of tax shall
be two percent (2%) per amiurn. Such tax shaIl be intposed upon all taxable income as follows:

^*+

(b) (l) On all qualif,ving wages, earned and/or received on and after January 1, 1967,
by nonresidents of the City for work done or services performed or rendered within the
City or attributable to the City; on all net profits earned and/or received by a nonresident
from the operation or conduct of any business or profession within the City; and on all
other taxable income earned and/or received by a nonresident derived from or attiibutable
to sources, events or traisactions within the City;
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CCA Article 8:02 WitlihuItlitag Collection at Source

(E) In the case of employees who are non-residents of the taxirtg corramunity; the anlount to
be deducted is the current rate of tax on the compensation paid or earned and deferred
with respect to personal services rendered in said taxing commuulity and on the entirc
compensation paid or earned and deferred that is fitlly allocated to and taxable by the
einployment city as set forth in Articles 3:01. (B) and 3:02(B) of these Rules and
Regulations.

Where a non-resident receives compensation for personal services, rendered or performed
partly within and partly outside a taxing community, the withholding employer shall
withhold, report and pay the tax on that portion of the conipensation which is earned
within said taxing community in aecordanee with the following rules of appor.tionment.
The following rules of apportionnient shall only apply if the wages are speciiically
attributable to a place or location worked that is outside the employment city and only if
the enti.re amount of such wages are not allocated to and taxable by the employnlent city
as set forth in Articles 3:01(B) and 3:02(B) of these Rules and Regulations.

(6) Professional Athletes. In the case of employees who are non-resident
professional athletes, the deduction and withholding of personal service
corn.pensation shall attach to the entire amount of compensation earned for ganics

that occur in the taxing community. In the ease of a non-resident athlete not paid
specifically for the game played in a taxing community, the following
apportionment forniula must be used:

T'he compensation earned and subject to tax is the total inconic earned
during the taxable year, including incentive payments, signiug bonuses,
reporting bonuses, incentive bonuses, roster bonuses and other extras,
multiplied by a fraction, the numerator of which is the number of
exhibition, regular season, and post-season games the athlete played (or
was available to play for his team, as for example, with substitutes), or
was excused from playing because of injury or illness, in the taxing
coniriiunity during the taxable year, and the denominator of wliich is tlle
total number of exhibition, regular season, and post-season gaines which
the athlete was obligated to play under contract or otherwise during the
taxable year, including games in which the athlete was excused from
playing because of injury or illness. For purposes of these Rztles and
Regulations, exhibition gatnes include only those games played before a

paying audienee, and play.ed against another professional teatn from the
same professional league.
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In the case oPnon-resitlent salaried athletic team esnployees who are not

professional athletes, deduction and withholding shall attacti to personal

service inconie in the ?nanner set forth in Paragraph la., supra.
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