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INTRODUCTION

The decision below mistakenly created a significant loophole in an important part of

Ohio's workers' compensation law-namely, the system by which the Bureau of Workers'

Compensation should be reimbursed when it pays benefits to an injured worker and the worker

also receives a settlement from a third party for the same injury. This loophole could affect

thousands of cases each year, deny legitimate reimbursement to the Bureau (and ultimately to the

employers that fund the workers' compensation system), and invite deliberate gaining of the

system by allowing for claimants to seek double recovery. The case thus calls for review.

Ohio's statute for reimbursement, or "statutory subrogation," is based on the sensible

principle that a worker injured on the job should have his medical expenses and lost wages paid

once, but should not "double recover" for the same injury by collecting overlapping amounts

from the workers' compensation system and separately from a tortfeasor. Thtis, R.C. 4123.931

requires workers' compensation claimants to notify the Bureau of their related tort suits and

recoveries, and it creates a cause of action for the Bureau to seek reimbursement from both

claimants and tortfeasors following a settlement that does not include the Bureau. Defendant-

Appellee Jeffiey McKinley's case is----or should have been--a textbook example of subrogation

triggered by double recovery, because he received both a tort settlement and workers'

compensation benefits after he was injured on the job. Under R.C. 4123.931(G); McKinley and

the third party with whom he reached a tort settlement should be jointly and severally liable for

the Bureau's subrogation interest, which was not inchided in that settlement.

The appeals court mistakenly eliminated the Bureau's right to recover from the tortfeasor,

holding that Heritage-WTI, the tliird-party tortfeasor, was not jointly and severally liable---even

though the settlement failed to include, or require payment to, the Bureau-because the

settlement contract did not expressly include language that "specifically" and "clearly excludes



aznountsowed" to the Bureau. 13ut°eau of Workers' Comp. v. McKinley, 2014-Ohio-1397 T; 25

(7th Dist.) ("App. Op.," Ex. 2). That is, the court held that only a settlement that says "the

Bureau should get none of these settlement funds" triggers tortfeasor liability. But if the

tortfeasor aYid claimant are deliberately silent abotit the Bureau, that does not count as

"excluding", it and the tortfeasor escapes all liability. That rule imposes a new element on the

Bureau's right to recover, one that the Bureau routinely will be unable to satisfy, because

settlement drafting is in the control of the parties who have an incentive to exclude the Bureau.

The appeals court's rule contradicts the statute's plain meaning, and thus renders the recovery

scheme worthless by allowing tortfeasors to cut out the Bureau at will.

The decision below warrants review for many reasons. First, the issue that it decided

arises frequently, as the Bureau must pursue thousands of subrogation cases each year. The

decision will affect the Bureau's rights of recovery in these many cases, and, by doing so, will

also affect the State's many eniployers-whose premiunls must be adjusted based on whether the

Btireau recovers funds paid out. And it affects self-insured eztiployers because they, too, are

governed by the same statttte as "statutory subrogees." Under the Seventh District's approach,

all subrogees would lose the right to recover from tortfeasors when the tortfeasors' settlement

with claimants simply fails to provide for a subrogee's interest. Now, when a claimant receives

double recovery from workers' compensation and from a third-pa1ty settlement that is silent on

the Bureau's interest, the Bureau may recover only from the claimant. But the General

Assembly established joint and several liability in such circumstances to ensure that the Bureau

has a fair chance to recover its interest from any party to the settlement.

Second, the ruling invites deliberate evasion of the Bureau's subrogation interest. Under

the Seventh District's rule, joint and several liability may be avoided simply by saying nothing
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about the statutory subrogation interest that is not included in the settlement. This outcome

maximizes the chances that the Bureau collects from neitliey the claimant nor the third-party, as a

claiman.t with medical bills might not have funds to pay. The claimant and tortfeasor share an

interest in excluding the Bureau, since both parties stand to gain when the pie need not be split

with the Bureau. Given how easily settling parties could game the system, the appeals court's

rule makes the statute meaningless. Under no conceivable circumstances would a claimant and a

third-party tortfeasor, settling between themselves but excluding the Bureau's statutory

subrogation interest, include terms in their settlement agreement that would have no effect other

than to make the two parties jointly and severally liable to the subrogation interest.

Third, the appeals court's ruling is wrong. The statute's plain language reimburses the

Bureau when claimants receive double recoveries. The General Assembly included mechanisms

for the Bureau's reimbursement after a claimant's tort-based judgrzent, settlement, or awards of

any type. R.C. 4123.9 31(G)-(1-I). It providedr'or liability to be triggered by lack of notice or by

a settlement that excludes the Bureau. Id. It is impossible to believe that the General Assembly

provided so many mechanisms to allow the Bureau to recover, but intended to allow tortfeasors

to evade the Bureau--harming Ohio's employers--by silently excluding the Bureau's

subrugation interest from a settlement.

For all these reasons, the Court should review and reverse the decision below.

STATEMENT OF THE CASE AND FACTS

A. Ohio's statutory subrogation system reimburses the Bureau for funds spent on a
workers' coanpensation claim when the claimant recovers from a third-party
tortfeasor for the same injury.

Under Ohio's workers' compensation system, certain employees receive no-fault

compensation for injuries that occur while they are on the job. This case concerns what happens

when those employees also seek separate compensation from third-party tortfeasors who
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allegedly caused the work-related injuries, and, in particular, the manner for preventing those

employees from obtaining double recovery under both the workers' compensation system and

the tort system. R.C. 4123.93 and R.C. 4123.931 contain the workers' compett.sation system of

"statutory subrogation" to prevent this double recovery.

R.C. 4123.93, the definitional provision, defines the three relevant actors: (1) the

"claimant" (i.e., the employee) is the "person who is eligible to receive" workers' compensation

benefits for work-related injuries; (2) the "statutory subrogee" is either the Bureau's

Administrator or a self-insured employer who pays funds under the workers' comperrsation

system; and (3) the "third party" is the tortfeasor or separate insurer who may be liable for the

claimant's injuries regardless of the workers' compensation system. R.C. 4123.93(A)-(C).

R.C. 4123.93 1, the substantive subrogation provision, says that "[t]he payment of

compensation or benefits [under the workers' compensation system to the claimantJ creates a

right of recovery in favor of [the] statutory subrogee against [the] third party, and the statutory

subrogee is subrogated to the rights of a claimant against that third party." R.C. 4123.931(A).

This right to recover is "automatic, regardless of whether a statutory subrogee is joined as a party

in an action by a claimant against a third party." R.C. 4123.931(H). The Bureau may assert its

right through infozTnal correspondence with the claimant and tortfeasor or by suing the tortfeasor.

Id. A statutory formula sets the amount of the Bureau's and claimant's respective shares of any

recovery from a settlement among the three parties, see R.C. 4123.931(B), or from a damages

award against the tortfeasor to the claimant after a trial, see R.C. 4123.931(D). The Court upheld

the formula's constitutionality in Grochv. GMC, 117 Ohio St. 3d 192, 2008-Ohio-546 T¶ 91-93.

Critically, the substantive statutory subrogation provision recognizes that a claimant and

tortfeasor might have an incentive in settling without the Bureau's participation--and thereby
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require the Bureau to foot more of the final bill than the statutory formula would otherwise set.

Accordingly, it requires claimants to notify the Bureau of all potential tortfeasors. See R.C.

4123.931(G). It also requires claimants to provide the 13ureau with notice and a reasonable

opportunity to assert its subrogation rights before any settlement or judgment can "be final." Id.

And it makes the claimant and the tortfeasor jointly and sever•allv liable to the Bureau if: (1) the

Bureau is not given the required notice of a settlement or award, or (2) the settlement "excludes

any amotmtpaid by the statutory subrogee." Id. In full, subsection (G) provides:

A claimant shall notify a statutory subrogee and the attorney general of the identity
of all third parties against whom the claimant has or may have a right of recovery,
except that when the statutory subrogee is a self-insuring employer, the claimant
need not notify the attorney general. No settlement, compromise, judgment, award,
or other recovery in any action or claim by a claimant shall be final unless the
claimant provides the statutory subrogee and, when required, the attorney general,
with prior notice and a reasonable opportunity to assert its subrogation rights> If a
statutory subrogee and, ivhen required, the attorney general ai-e not given that
notice, or if a settlement or compromise excludes any ainUunt paid hv the statutory
subrogee, the third party and the claimant shall be.jointly and severally liable to
pay the statutory subrogee the full amount of the subrogation interest.

Id. (emphasis added). Thus, the law ensures that the right to recover exists in all cases of double

recovery, and gives the Bureau several avenues to recover agai7lst third-party tortfeasors.

B. For the same work-related injuryrp McKinley received both workers' compensation
benerits and a tort settlement that did not include the Bureau's subrogation interest.

McKinley was injured on July 13, 2003, while working for his employer, Safeway

Services. App. Op. ^ 7. While building scaffolding inside a furnace at Defendant-Appellant

IIeritage-WTI's facility in East Liverpool, Ohio, he fell and was severely burned. Id.

McKinley filed a claim with the Bureau to recover compensation for his injuries, and the

Bureau approved his claim. Id. He has now received at least $398,303.17 from the Bureau for

workers' compensation and medical benefits. 1VcK:inley v. Bureau of u'orkers' Cotnp., 170 Ohio

App. 3d 161, 2006-Ohio-5271 ^ 3(7th Dist.).
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In addition to receiving workers' compensation benefits, McKinley filed a third-party,

personal injury lawsuit against Heritage-WTI based on a theory of premises liability. On

October, 24, 2004, the Bureau received notice that McKinley and Heritage-WTI were engaged in

settlement negotiations. App. Op. T,1 8. The 13ureau asserted a statutory lien on any potential

settlement in the amount of $885,808.56, representing what the Bureau calculated would be its

past and future benefits paid to McKinley. UcKinley, 2006-()hio-5271 1( 3. The Bureau joined

the settlement negotiations, and, although its claim was for almost $900,000, it offered to

compromise its statutory interest and reach a complete settlement for $338,856.08. App. Op.

Ij 10. Despite the Bureau's good-faith settlement negotiations, McKinley and Heritage-WTI

reached a separate settlement agreement without the Bureau on December10, 2004.

That two-party settlement (which, again, did not include the Bureau) called for Heritage-

WTI to pay McKinley over $2 million in two components. First, Fl:eritage-WTI paid McKiiiley a

lump sum of $1.1 million. Id. Second.. Heritage-WTI agreed to make periodic payments to

McKinley totaling $972,892.80 over 30 years. Kelease and Settlement Agreement^ 111(A), Brief

of Appellee Ileritage-WTI, at App'x. B-3.

C. After the Bureau's statutory subrogation interest was not included in the settlement,
McKinley sought to eliminate the Bureau's ability to obtain any recovery for the
atnountsthat it had paid him.

After the settlement, McKinley, I-Ieritage-1TVTI, and the Bureau attended a conference

with the Administrator's Designee, where the "designee decided that the amount of $338,856.08

asked by [the Bureau] was reasonable and should be remitted to [the Bureau]." App. Op. ^ 10.

Rather than. paying the amount owed based on the Bureau's subrogation interest,

McKinley sought to defeat the entire interest. He filed a declaratory judgment action in the

Washington C;ounty Court of Common Pleas "challenging the constitutionality of the

subrogation statutes and the amount of the BWC subrogation lien." Id. ^ 11. The trial court
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stayed the Bureau's atteinpts to collect on its interest, delaying recovery of the Bureau's

$338,856.08 statutory subrogation interest. Id. The trial court agreed with McKinley, and held

that the subrogation interest was unconstitutional. Id. I'he Fourth District reversed, and this

Court affirmed the Pourth District, holding the statutory subrogation scheme to be constitutional.

Ici ; see 11^IeKinle,y u. Bureau of LG'orkers' Comp:, 117 Ohio St. 3d 538, 2008-Ohio-1736.

D. The Bureau sought to hold McKinley and Heritage-WTI jointly and severally liable
for the statutory subrogation interest, but the lower courts held that it could not
recover from Heritage-WTI because the Bureau's subrogation interest was not
"clearly excluded from the settlement."

1`heBureau filed this case in the Columbiana County Court of Common. Pleas on

November 4, 2008, seeking to hold both McKinley and Heritage-WTI jointly and severally liable

for the statutory subrogation interest. App. Op. ^ 12. The common pleas court initially

dismissed the coinplai.nt against Heritage-WTI only "on the grounds that the two-year statute of

limitations for personal injury claims had run" against it. Id. The Fourth District reversed,

holding that the Bureau's claim asserting its statutory subrogation interest was a statutory right

with a six-year statute of Iimitations. Id. This Court affirmed the Fourth District and remanded

to the trial court to proceed on the merits. Id.; see Bureau of Workers' Comp. v. ,VcKinZey, 130

Ohio St. 3d 156, 2011-Ohio-4432.

On remand, the court of comnion pleas again said that the Bureau could not recover from

Heritage-WTI. "On August 30, 2012, the Columbiana County Court of Common Pleas granted

Heritage-WTI's motion for sumtnary judgment, finding that [the Bureau] had notice of the

settlement talks and that there was no evidence that the payments made by [the Bureau] to

McKinley were excluded from. settlement." App. Op. T 14; see also Opinion and Judgment

Entry, Aug. 30, 2012 (Ex. 4); Nunc Pro Tune Entry, Nov. 9, 2012 (Ex. 3).
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The Seventh District afiirnied, holding that "[s]ince [the Bureau] was given notice of the

settlenient and a reasonable opportunity to present its claim, and because its lien amount was

clearly not excluded from the settlement, Heritage-WTI is not liable under R.C. 4123.931(G)."

App. Op. Tj 33. The Seventh District rested this holding on its iziterpretation of the term

"excluded" in R.C. 4123.931(G). It said that exclusion meant more than a failure to include the

Bureau's interest in the settlement, but required instead an express exclusion: "Pursuant to R.C.

4123.93 1(G), a court is not required to ensure that a dollar amount paid by the statutory subrogee

is specifically included in the settlement; rather, courts are required to determine whether such a

settlement specifically excludes the aniount paid by the statutory subrogee. If this sum is clearly

excluded from the settlement, then the third party is liable." App. Op. 25. In the Seventh

District's view, the exclusion must be `.clear." "The statute merely directs that if the settlement

clearly excludes amounts owed to [the Bureau], [the I3ureau] has other recourse to collect. But

the language is written clearly in the negative and at no time are the parties required to

specifically include subrogation amounts so long as it remains apparent that these amounts have

not been delibeiAcctely excluded." .Id. (emphases added).

THIS CASE IS OF PUBLIC AND GREAT GENERAL INTEREST

The Court should review this case. It affects thousands of statutory subrogation cases

yearly and threatens the integrity of the statutory subrogation system for workers' compensation.

A. The Seventh District's requirement that a claimant's settlement with a third-party
tortfeasor include express language specifically excluding the Bureau's statutory
interest will affect thousands of cases each year.

The Court should review the decision below because it affects many future settlements in

which the Bureau has a statutory subrogation interest, not just the settlement here. The appeals

cvurt's ruling is indisputably a bright-line rule; it is not tied to anything unique about this case.

The court said that a settlement resulting in a double recovery for a workers' compensation
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claimant does not lead to joint and several liability for the tortfeasor unless the settling parties

decide that they want it to, and include language expressly excluding the Bureau's interest. The

ruling applies to all statutory subrogees, so self-insured employers, like the Bureau, ,vilI face

more difficulty recovering money that they are owed following a claimant's double recoverv.

As a practical matter, this rule could severely limit the Bureau's ability to collect on its

statutory subrogation right. As of May 9, 2014, the Bureau had 3,698 open subrogation claims.

The Bureau collected almost $20 million in subrogation claims in 2013. Until now, no one

evaded the right to recover by drafting a contract to do so; and other courts have agreed u=ith the

Bureau that the right to recover cannot be evaded, and that "exclude" means failure to include.

See App. Op. ¶¶ 30-32 (citing Bureau of'Ylforker°s' Cynp. v. Smith, Lake C.Y. No. 12CV000250

at 3-4 (Dec. 26, 2012) (holding a third party jointly and severally liable for the statutory

subrogation interest both because the Bureau was excluded from settlement and becatise the

parties did notify the Bureau), and Bureau of Workers' Coinp. v. Williams, 180 Ohio App. 3d

239, 2008-Ohio-6685 ¶ 14 (10th Dist.) (applying joint and several liability where the settling

parties did not notify Bureau and Bureau's iziterest was excluded)).

In many of these cases, the Bureau collected from the third-party tortfeasor. This is often

the only path to recovery because the claimant may no longer have the money to pay the

Bureau's statutory subrogation interest, or because collection from an individual claimant is

more difficult than from a third-party tortfeasor. For example, in this case, the tortfeasor is a

large, conunercial entity. 7'his case demonstrates a special difficulty in collecting only from a

claimant. T'hough the settlement amount is significantly greater than the statutory interest on

which the Bureau seeks to collect, much of it is to be paid over 30 years. It is pos^ible that at no

point during that 30-year period will the claimant be financially able to satisfy the Bureau's

9



interest. This likelihood that the I3ureau (or a selt=insured private employer) will never be able

to collect on its statutory subrogation interest is the possibility that R.C. 4123.931 seeks to avoid.

Further, because parties will structure their settlements in light of the decision below, this

is the type of case that warrants review right away, without waiting for additional cases to crop

up, as delay harms everyone involved. If fizture courts agree with the Seventh District, the

Bureau and businesses will be harmed, And if courts agree with the I3ureau instead, but a

claimant and tortfeasor settled in mistaken reliance on the Seventh District's view, then either of

those parties could be hanned if left holding the bag for joint and several liability alone after

designing a settlement based on different calculations. Finally, even if the Seventh District is

somehow right-which seems impossible on the plain text here-it is better for the General

Assembly to know as soon as possible, so it could fix the statute before the Bureau and

businesses lose more money from the evasion of their right to recover.

B. The decision below provides a roadmap for tortfeasors and claimants to evade what
would otherwise be their joint and several liability obligations without satisfying the
statutory subrogation interest.

The decision's broad effects will not arise randomly, but instead turn on events that are

controlled by the parties to the settlement-a claimant standing to make a double recovery and a

third-party tortfeasor seeking to settle a lawsuit with the claimant. Because the decision

eliminates the Bureau's right to joint and several liability and prevents recovery of the stattitory

subrogation interest altogetlier, it establishes a financial incentive and an easy-to-follow.roadmap

for parties that wish to evade subrogation.

Tortfeasors and claimants will have a strong incentive to settle while excluding the

Bureau's statutory subrogation interest from the terms of the settlement. R.C. 4123.931 requires

that the statutory subrogee be meaningfully included in any settlement negotiations. Yet the

decision below provides an incentive to meet the notice requirements in forni only. By settling
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without accounting for the Bureau's statutory subrogation interest, the claimant and tortfeasor

may split available settlement moraey between themselves, without sharing it with a third party--

the Bureau. The decision below makes this simple. The settling parties need only to avoid citing

the Bureau's specific interest. And if, as here, settlement is structured in a way that makes it

difficult or impossible for the Bureau to recover from the claimant who has received a double-

recovery, the Bureau's interest may be defeated by the settling parties altogether.

View the situation from the perspective of the settling tortfeasor-the party most likely to

draw up the settlement contract. The tortfeasor lias the most to gain from avoiding joint and

several liability, because the claimant is liable for the statutory subrogation interest regardless of

the tortfeasor's liability. The Seventh District's decision gives a roadmap to third-party

tortfeasors for how to avoid liability for the statutory subrogation interest, and it is hard to

imagine any third party takizig the step of expressly putting language into a contract that would

explicitly invoke joint and several liability. The Seventh District's outcome not only is an

unreasonable interpretation of the statute, but also is unfair to settling claimants. It sets up those

injured parties, who often face medical bills and a loss of income, to accept a settlement only to

then be surprised by their sole liability for what may be a statutory subrogation interest. The law

establishes joint and several liability if the statutory subrogation interest is not satisfied by the

settlement to protect not just the Bureau or self-insured employers, but also the claimants.

By making it so easy for parties to a settlement to potentially defeat joint and several

liability, the decision below will, as a practical matter, nullify R.C. 4123.931(G). Thelaw makkes

the claimant and the third-party tortfeasor jointly and severally liable for the statutory

subrogation interest if the settlement "excludes any amount paid by the statutoiy subrogee."

R.C. 4123.931(U). The General Assembly intended that the Bureau and self-insured employers
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recover either from the claimant or the tortfeasor in some instances of double recovery. Indeed,

R.C. 4123.931 is largely focused on recovery of the statutory subrogation interest from the

claimant or the third-party. The purpose of the section is to establish the process for recovering

that interest, and for ensuring that the interest is included in settlement discussions. Bringing the

statutory subrogee to the negotiating table is not a matter of formality, but a way to ensure that

the interest is satisfied Nvhert the clainlant receives double recovery. Part of ensuring that result

is joint and several liability when the statutory subrogation interest is excluded from a settlement.

But if settling parties can both decline to account for the Bureau's interest in the terins of

the settlement and avoid joint and several liability, they will. Settling tortfeasors have no reason

to in.clude terms in the settlement agreement declaring an intent to exclude the Bureau's interest,

as, under the appeals court's rule, that declaration would have the opposite effect-it would

establish joint and several liability. Silence, instead, gets them a fre:e pass.

Nor is the Seventh District's interpretation defealsible on the theory that the workers'

compensation claimant alone is still liable to the statutory subrogee. For starters, the plain

language is indisputable: 'I'he General Assembly meant to m.ake both parties liable, so leaving

only one available does not adhere to that language. Further, this plain language reflects the

common-sense reality that if the statutory subrogation interest is to be recovered, in most cases it

will be from the tortfeasor who tried to exclude the Bureau, not the claimant who likely faces

substantial bills and may not have the money down the road. And even if the claimant does have

the money, it is unfair to leave the injured worker holding the bag, Nvhere, as here, the parties

togetlier exclude the statutory subrogation interest from the settlement.

C. The Seventh District's mistaken decision harms all Ohio employers.

Finally, the Court should hear this case because the Seventh District's mistake affects all

Ohio employers. By limiting the I3ureau's abilitv to collect on its subrogation rights when those
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rights are excluded from a settlement, the Seventh District's decision threatens the integrity of

the subrogation system. That harms not only the Bureau, but also all employers in Ohio, whether

they are self-insured or pay into the Bureau's state fund. Self-insured employers are "statutory

subrogees," and their rights are governed by the same statute, so their reimbursement rights are

also eliminated in such cases. State-fund employers are also affected. That is so because when

the Bureau is reimbursed on a claim, the reimbursement lowers the premiums charged to that

employer. (An employer's premium depends on the benefits paid on claims against it, so when

those benefits are reduced by reimbursement, the employer's premiums come down, too.) So

when the Bureau is not reimbursed, the harm falls on Ohio's businesses, not just on the Bureau.

The Bureau's and employers' claims here are fair. Reimbursement does not mean that an

injured worker must tun.1 over an entire settlement or award; instead, injured workers pay only

the portion that represents a double recovery, under a formula illat this Court upheld in Cii*-bch.

For all these reasons, the Court should hear this case.

ARGUMLNT

Appellant Bureau's Proposition of Law:

tf'hen a workers' compensation claimant settles a lawsuit with a third purty for the same
injury zcnderlying the workers' compensation claim, the clainaant and the third party are
jointly and severally liable for the interest vf the statutory subrogee if the settlesnent does
not include the required payment to the suby-ogee. 7'he settletnent "excludes" an amount
paid by the subrogee, for purposes of R. C: =1123.931(G), if it fails to include that interest,
and no express mention of the subrogee is needed to count as exclusion.

The General Assembly designed the statutory subrogation law to reach all cases of

"double recovery"-that is, all, cases in which an injured -worker collects both workers'

compensation benefits and a tort recovery from a third party for the same izijury. The law seeks

to ensure recovery of the statutory subrogation interest by mandating that the subrogee have a

chance to meaningfully participate in settlement negotiations. Further, if the other parties--the

13



claimant and the third-party-reach a settlement that excludes the statutory subrogee, they are

jointly and severally liable for the statutory subrogation interest. R,C. 4123.931(Ci).

Here, McKinley is not entitled to keep a double recovery, and, equally important, the

Bureau should not be limited to trying to recover from McKinley alone. Because McKinley and

Heritage-WTI entered into a settlement of McKinley's claims that excluded the I3ureau's

statutory subrogation interest, the two are jointly and severally liable for that interest.

To begin with, the statute's plain language imposes joint and several liability on

McKinley and Heritage-WTI. The law imposes such liability when the settlement "excludes" the

Bureau's interest. The plain meaning of "exclude" is "not to include." A settlement may resolve

some or all disputes between two or more parties. Any specific interest is either included or

excluded. Here, the settlement did not resolve the amount due the Bureau, nor did it mention the

Bureau specifically. Thus, itwas excluded.'

In addition, the statute must be construed in this way, not only because the plain language

dictates this intezpretation, but also in order to make the entire statute effective, see R.C. 1.47,

and to read it in light of its intended purpose, see R.C. 1.49. Ohio's subrogation law was

designed to prevent double recoveries, and to ensure that the Bureau will recover overlapping

outlays. That principle is so rooted in common sense that this Court has "recognized that

virtually every jurisdiction provides some statutory mechanism enabling the erzlployer or fund to

recover its workers' compensation outlay from a third-party tortfeasor." Groch, 2008-Ohio-546

r While the settlement did not mention the Bureau by name or provide an amount payable to the
Bureau, an indemnification provision purported to release I-leritage-WTI from any "subrogation
claims" by "anyone" regarding the "incident," and it said McKinley would indeninify 1-leritage-
WTI. That provision should satisfy even the appeals court's mistaken requirement of an express
reference, so reversal is also justified on that basis. However, the decision below, by
characterizing the settlement as silent, apparently requires an express mention of the Bureau by
name. More important, any failure to pay the Bureau counts as "excluding" it.

14



¶ 41. The Seventh District's decision would make the statute's clear establishment of this

common-sense principle a nullitv. It makes no sense for the General Assembly to create joint

and several liability, but then ensure that it is triggered only by an easily avoidable choice of the

parties to the settlement. Under the decision below, R.C. 4123.931(G) would never serveany

practical function because no tortfeasors would ever include a provision expressly idldicating that

the payment excludes amounts paid by the Bureau.

The Seventh District's interpretation, by contrast, is unmoored from the text of the

statute. To establish joint and several liability following a settlement, the Seventh District's

decision requires the settlement to "specifically," "deliberately," and "clearly" exclude the

statutory subrogation interest (App. Op. T`1̂ 1' 25, 33) even though there is no such requirement in

the statute. R.C. 4123.931(G) has zio 7nens rea requirernent that the settling parties exclude the

statutory interest "deliberately," nor does it require any special linguistic forinula that would

"specifically" or "clearly" exclude that interest. Under the statute, joint a.nd several liability is

triggered if the settlement siznply excludes the Bureau's or the self-insured employer's interest.

The settlement here excluded the Bureau's interest by settling all other iiiterests related to the

claim, but not settling the statutory subrogation interest-an interest that the statute requires be

meaningfully included in settlement negotiations.

In sum, McKinley and Heritage-WTI settled in a way that improperly lets Heritage-W-TI

walk away from its liability. Because the settlement does not include an amount for the Bureau,

the settlement has "excluded" those amounts under that ter.m's plain meaning. McKinley and

Heritage-WTl are thus jointly and severally liable for that interest. The Court should reverse the

Seventh District erroneous interpretation of the statute and remand to the trial court.

CONCLUSION

For the above reasons, the Court should grant review and reverse the decision below.
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WAITE, J.

ffl} This case arises from a lawsuit filed by Appellant Ohio Bureau of

Workers' Compensation ("BIIVC") to recover a statutory BWC subrogation lien frori-r

Jeffrey McKinley ("McKinloy„) and Appellee Heritage-Waste Technology Industries

("{-ieritage-lNT1'") in F-ast Liverpool. The incident giving rise to this appeal occurred in

2003, when McKin€ey was injured on the premises of former Von Roll America, Inc.

(now Heritage-1lV^ITTI). Although the injury occurred at Heritage-VVTI, McKinley was

actually employed by Safway Services, Inc. ("Safway") at the time. McKinley applied

for and received benefits from BWC, while at the same time filing lawsuits against

Safway and Heritage-WTI. McKinley dismissed Safway from the suit and eventually

entered into a seftIement and release with Heritage-WTI.

{¶2} BWC then filed a lawsuit asserting that the settlement violated BWC's

subrogation rights under R.C. 4123.931(G), and that it was not notified of the

settlement talks. The case was dismissed on statute of limitations grounds, but was

reinstated on appeal. Ohio Bur. of Workers' Comp. v. McKinley, 130 Ohio St.3d 156,

2011-Ohio-4432, 956 N.E.2d 814 (hereinafter, "McKinley fP'). On remand, the trial

court found that BWC had been given proper tiotice of the settlement talks and that

the settlement did not exclude payrnents made by BWC. Pursuant to R.C,

4123.931(G), if either of these two requirements are not met, BWC can enforce its

subrogation rights against a third party regardless of the terms of the settlement.

Because BWC could not show that Heritage-WTI's settlement violated either of the
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two requirements of R.C. 4123.931(G), the court granted summary judgment to

Heritage-U1/Tf. This timely appeal followed,

{¶3} On appeal, BWC argues that the trial court erred in granting Heritage-

WTI's motion for summary judgment because (1) Heritage-WTI's evidence in support

of summary judgment did not compiy with Civ.R. 56(C); (2) failure to mention BWC's

rights in the settlement release is the functional equivalent of excluding those rights

according to the statute; and (3) the trial court erred in relying on Justice Pfeifer's

concurring opinion in McKinley 11.

{IJ4} BWC's first argument is contradicted by the record, which reflects that

the evidence was properly attached to Heritage-WTI's reply to BINC's response to

, the motion for summary j udgment.

{¶5} BWC's second argument misinterprets R.C. 4123,931(G) by reading

into it an affirmative requiremerit that the parties must include a discussion of BWC's

lien in the sett{ement agreement. The statute only imposes liability on the claimant

and third party "if a settlement or compromise excludes any arnourit paid by the

statutory subrogee," and there is no such exclusion in the settlement. The statute

presumes that BWC has certain rights to collect on its lien from any settlement and

provides the mechanism so that BWC can collect a portion of any settlement. In

addition, the settlement was well in excess of the BWC lien, We do not interpret the

settlement to exclude the amounts paid by BWC. Therefore, there is no merit to this

argument,
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{T6} Third, BWC takes issue with the trial court's reliance on Justice Pfeifer's

concurring opinion in McKinley 11 regarding the rnanner in which BWC should

proceed on its R.C. 4123.931(G) claim. A trial court may rely on persuasive authority

from any source, including an Ohio Supreme Court's concurring opinion, paificularly

when the persuasive authority is directly on point. Hence, the third assignment of

error is also without merit, As Appellant's assignments of error are not persuasive,

the judgment of the trial court is affirmed,

Background

{T7} On July 13, 2003, McKinley was injured while working at the former Von

Roll America, Inc. waste incinerator site (now called Heritage-WTI) in East Liverpool,

Ohio, McKinley was building scaffolding inside of an incinerator when he fell and

suffered severe burns. He was employed by Safway at the time. Because of the

injuries he sustained, he filed a claim for compensation benefits with BV1fC. His claim

was allowed and BWC paid medical bills and compensation on his behalf.

Additionally, 11/icKinley also filed an intentional tort suit against his employer, Safway,

which was later dropped, and a premises liability lawsuit against Neritage-V11TI for

personal injury. The suit was filed on August 20, 2003 in the Franklin County Cour[

of Corrrmon Pleas.

{^8} On October 25, 2004, McKinley's counsel informed BWC that iVfcKiniey

had entered into settiement negotiations with Heritage-V11T1. On November 1, 2004,

McKinley gave notice to the Ohio Attorney General that counsel was trying to reach a

settlernent with HeritagePWTI, On the same day, McKinley's counsel informed BWC
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that he believed that a settlement could be reached and asked BWC to accept a

reduced amount for its lien. On November 3, 2004., BWC advised McKinley that it

was willing to compromise its subrogated interest for $338,856.08 as a full and final

settlement. E3WC requested a conference before the Administrator's Designee to

resolve the issue regarding allocation of recovery pursuai;t to R.C. 4123.931(B).

McKinley accepted this proposal and a conference was scheduled.

{19} On December 10, 2004, McKinley signed a release and settlement

agreement with Heritage-WTI. The document does not mention the BWC lien. The

release was in exchange for payment of $ t,130;000 from Heritage-WTI, to be paid in

monthly installments over 30 years. Heritage-WTI did not sign the document.

{110} The parties for BWC, Heritage-WTI and McKinley all attended a

conference with the Administrator's Designee on January 10, 2005. All parties had a

chance to submit their estimates for the valuation of benefits already paid as well as

future benefits to be paid by BWC. The Administrator's Designee decided that the

amount of $338,356.03 asked by BWC was reasonable and should be remitted to

BWC.

{T11} The next.day, January 11, 2005, McKinley filed a notice of dismissal of

the case pending in the Franklin County Court of Common Pleas against Heritage-

VL(TI. BWC had not intervened as a party in the case. After dismissal, instead of

remitting funds to BWC to repay the lien, McKinley subsequently filed a declaratory

judgment action in Washington County challenging the constitutionality of the

subrogation statutes and the amount of the BWC subrogation lien. BWC's collection
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efforts were stayed. The trial court held the statute unconstitutional, but an appeal to

the Fourth District Court of Appeals, the judgment was reversed and the statute was

held to be facially constitutional. McKinley v. Ohio Bur, of Llforlrers' Comp., 170 Ohio

App.3d 161, 2006-Ohio-5271, 866 N.E.2d 527. McKinley appealed that decision to

the Ohio Supreme Court, which sunimarily affirmed the judgment of the court of

appeals on authority of Groch v. Gen. fvlotors Corp., 117 Ohio St.3d 192, 2008-Ohio-

546, 883 N.E.2d 377. McKinley v. Ohio Bur of Workers' Corrip., 117 Ohio St.3d 538,

2008-Ohio-1736, 885 N.E.2d 242 (hereinafter, "IUIcKinley 1'). Upon remand to the

trial court, McKinley voluntarily dismissed his complaint under Civ.R. 41 (A).

(112) On November 4, 2008, BWC filed suit in the Columbiana Count}r Court

of Common Pleas against Heritage-WTI and McKinley to hold them jointly ajid

severally liable for the full amount of the lien for failure to include BWC in the

settlement process, pursuant to R.C. 4123,931(C7). The Columbiana County Gourt of

Common Pleas dismissed BWC's complaint on the grounds that the two-year statute

of limitations for personal injury claims had run. BWC appealed, and we held that a

R.C. 4123.931(G) claim was a statutory right with a 6-year statute of limitations, and

the case was remanded to the trial court. Our decision was upheld by the Ohio

Supreme Court. McKinley If, supra, 130 Ohio St.3d 156, 201I-Ohio-4432, 956

N.E.2d 814. The Supreme Court remanded the matter to the trial court to be decided

on the merits.

{173} In a concurring opinion in McKinley it, Justice Pfeifer noted that it was

never contested that B^NC had notice of the settlement negotiations and therefore,
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according to R.C. 4123.931(G), BWC could prevail against Heritage-WTI only if the

settlement agreement between Heritage-WTI and McKinley had specifically excluded

payments made by BWC.

{IU14} On August 30, 2012, the Columbiana County Court of Common Pleas

granted Heritage-'+NTf's motion for summary judgment, finding that BWC had notice

of the settlement talks and that there was no evidence that the payments made by

BWC to McKinley were excluded from settlement. BtNC appealed this decision. On

November 9, 2012, the court issued a corrected judgment entry that conformed with

Civ.R. 54(B) allowing the judgment to be reviewed as a final appealable order.

Standard of Review

(¶15) An appellate court conducts a de rrovo review of a trial court's decisioti

to grant surnmary jLidgment, using the same standards as the trial court set forth in

Civ.R. 56(C). Grafton V. Ohio Edison Co., 77 Ohio St.3d 102, 105, 671 N.E. 241

(1996). Before summary judgment can be granted, the trial court must determine

that: (1) no genuine issue as to any material fact remains to be litigated, (2) the

moving party is entitled t® judgment as a matter of law, (3) it appears from the

evidence that reasonable minds can come to but one conclusion, and viewing the

evidence most favorabiy in favor of the party against whom the motion for summary

judgment is made, the conclusion is adverse to that party. Temple v. Wean United,

Ino., 50 Ohio St.2d 317, 327, 364, N.E.2d 267 (1977). When a court considers a

motion for summary judgrnent, the facts must be taken in the light most favorable to

;ha nonmoving party. Id.
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(116) "[T]he moving party bears the initial responsibility of informing the trial

court of the basis for the motion, and identifying those portions of the record which

demonstrate the absence of a genuine issue of fact on a material olement of the

nonmoving pprty's claim." (Emphasis deleted.) Dresher v. Burt, 75 Ohio St.3d 280,

296, 662 N.E. 2d 264 (1996). If the moving party carries its burden, the nonmoving

party has a reciprocal burden of setting forth specific facts showing that there is a

genuine issue for trial. Id. at 293. In other words, when presented with a properly

supported motion for summary judgment, the nonmoving party must produce some

evidence that suggests that a reasonable factfinder could rule in that party's favor.

Brewer v. Cleveland Bd. of Edn., 122 Ohio App.3d 378, 386, 701 N.E.2d 1023 (8th

Dist.1997).

ASSIGNMENT OF ERROR NO. I

The Common Pleas Court, Columbiana County, Ohio, erred in granting

Heritage-Waste Technologies Industries' (hereinafter "Heritage-WTI"),

Motion For Summary Judgment as Heritage-WTI, failed to meet the

burden of proof pursuant to Ohio Civ. R. 56 (C) as 1-leritage-WTI's

attached documents to its motion are insufficient to support the

suminary judgment motion.

{¶17} This appeal irivolves the interpretation of part of the B1(VG subrogation

statute that sets forth BWC's rights regarding settlements between claimants and

third parties. The statutory subsection is R.C. 4123.931(G), which states:
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A claimant shall notify a statutory subrogee and the attorney general of

the identity of all third parties against whom the claimant has or may

have a right of recovery, except that when the statutory subrogee is a

seif-insuring employer, the claimant need not notify the attorney general.

No settlement, compromise, judgment, award, or other recovety rrr any

action or claim by a claimant shall be final unless the claimant provides

the statutory subrogee arrd, when required, the attorney general, ivith

prior notice and a reasonable opportunity to assert its subrogation rights.

If a statutory subrogee and, when required, the attorney general are not

given that notice, or if a settlernent or compromise excludes any amount

paid by the statutory subrogee, the third party and the clairnant shall be

jointly and severally liable to pay the statutory subrogee the full amount

of the subrogation interest. (Emphasis added.)

{Jj18} In this case, Heritage-WTI filed a motion for summary judgment arguing

that it was not liable under R.C. 4123.931((3) because BWC was given notice of the

settlement talks and because the settlement release does not exclude any amount

paid by BWC. In support of its motion, it incfuded various correspondence to and

from BWC giving notice of and discussing the settlement and release. It also

attached a copy of the release that was signed by the McKinleys, Both parties refer

to this release as the agreement that was reached between Heritage-WTI and

McKinley.
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{719} Appellant argues that the documents submitted by Heritage-V1lT! fail to

meet C iv.R. 56(C) standards. Therefore, it claims there was no real evidence that it

had received notice of the settlement talks and reasonable opportunity to defend its

subrogation rights, or that the settlement did not exclude amounts paid by BWC. The

documents at issue include a letter dated October 25, 2004, which put BWC on

notice of settlement negotiations; a letter dated November 1, 2004, which put the

t?hlo Attorney General on notice of settlement negotiations; and the release and

settlement agreement.

{120} The question of whether BWC received notice of the settlement

negotiations is res judicata, because it was addressed and ruled on by the Ohio

Supreme Court in McKinley 11: "After McKinley provided notice to the bureau and to

the Ohio attorney general in 2004 that he was in set'tlement negotiations with

Heritage, he and Heritage settled for an undisclosed amount." McKirrtey Il at t5. The

documents in question, though, are relevaint to the other elements of a R.C.

4123.931(G) claim.

{¶21} Appellant contends that these documents do not fall virithin the accepted

documents listed in Civ.R. 56(C), which allows for pleadings, depositions, answers to

interrogatories, written admissions, affidavits, transcripts of evidence, and written

stipulations of fact. However, materials riot referenced in Civ,R. 56(C) may be

properly considered if they are incorporated by reference in a properly framed

affidavit. Spagnola v. Spagnola, 7th Dist. No. 07 MA 178, 2008-Ohio-3087,^37.
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{122} Admittedly, Heritage-ullTl did not initially incorporate the letters and the

settlement agreement into an affidavit, but Heritage-WTI resubmitted the documents

in its reply to BWC's response to the motion for summary judgment. The documents

were attached to and referenced in the affidavit of Melvin J. Davis, legal counsel for

Heritage-V1,PTI. Thus, they were properly part of the record before the trial court and

may be considered in support of summary judgment. We overrule Appellant's first

assignment of error and find that Heritage-WTi's evidence was properly submitted.

ASSIGNMENT Oi•' ERROR NO. 2

The Common Pleas Court, Columbiana County, Ohio erred in

concluding that because the settlement agreement between Heritage-

I WTI and Jeffrey McKinley, (hereinafter "McKinley"), contains no

provision specifically excluding payments by the BWC, that this equates

to the BWC being included in the settlement.

{¶23} Under this assignment of error, Appellant argues that it was not given a

reasonable opportunity to assert its subrogation claim and that its ciaii-n was excluded

from the settlement agreement. Regarding whether BWC was given a reasonable

opportunity to assert its subrogation rights, this argument is baseless, given that

BWC was informed of the settlement talks on October 25, 2004; participated in the

settlement negotiations by various letters exchanged between counsel prior to

settlement being reaUhed; asked for and received an Administrator's Designee

Conference in JYanuary of 2005; and had the opportunity to intervene in McKinley's
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lawsuit until January 11, 2005, but did not intervene. This record reflects that BWC .

was substantially involved in the settlement process and did assert its claim.

{%24} Appellant also ai-gues that the trial court misinterpreted the following

portion of .R.G. 41213.931(G): "if a settlement or compromise excfudes any amount

paid by the statutory subrvgee, the third party atid the claimant shall be jQiiitly and

severally liable to pay the statutory subrogee the full amount of the subrogation

interest." (Emphasis added.) Appellant contehds that this phrase means thafi a

settlement agreement must specifically mention and deal with the terms of

reimursement of any arnounts paid by BWC. BWC further concludes that the

exclusion of its rights from the settlement allows it to recover the full amount of the

benefits it has paid out from either McKinley or Heritage-VllTl. Appellant's argument

is not persuasive.

(¶25) Pursuant to R.C. 4123.931(G), a court is not required to ensure that a

dollar amount paid by the statutory subrogee is specificaiiy included in the settlement;

rather, courts are required to determine whether such a settlement specifically

excludes the amount paid by the statutory subrogee. If this sum is clearly excluded

from the settlement, then the third party is liable. The statute does not require the

parties to identify the agreement, the extent of BWC's participation in the settlement,

how BWC is to be paid from the settlement, the timing of the settlement payments, or

any of a dozen other terms that BWC might ps-efer to have included in the final

settlement. Tlie statute merefy d'irects that if the settlement clearly excludes amounts

owed to BVtIC, BWC has other recourse to collect. But the language is written clearly
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in the negative and at no time are the parties required to specificalty include

subrogation amounts so loaig as it remains apparent that these amounts have not

been deliberately excluded.

{126) In this case, the settiement was for $1,100,000.00. The amount of the

BWC's subrogation lien was determined to be $338,856.08 by the Administrator's

Desigriee. Therefore, the settlement cannot be interpreted to exclude the BWC lien.

Although the settlement does not mention BWC's lien by name, there is nothing in

the settlement that can be interpreted to exclude this lien or BWC's rights to collect

on the lien as permitted by the subrogation statute. The sottlement is well in excess

of BWC's 1ien, more than three times the amount of the lien in fact, so there is no

argument to be made that McKinley and Heritage-WT1 kept the settlement purposely

low to avoid paying back this BWC lien.

{127} The statute is written to address an exclusion of the subrogation lien

from the settlement, rather than in terms of a failure to include it, because there is a

statutory presumption that BWC will be able to recover its lien from the settlement

via the laroportional collection procedure set forth in R.C. 4123.931(B). This recovery

formula applies "[i]f a claimarit, statutory subragee, and third party settle or attempt to

settle a claimant's claim against a third party * * *"(Emphasis added.) R.C.

4123.931(t3). If the parties try to avoid or negate that statutory presumption by

carving out the amount owed to BVNC from the settlement, the consequences of R.C.

4123.931.(G) apply, but that does not negate fihe collection formula and procedure set

forth in subsection (B).
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(128) The proportional recovery formula in R.C. 4123,931 (B) was created in

I

the statutory revisions of 2002 S.B. 227, effective April 9, 2003. Prior to S.B. 227, the

statute simply allowed BWC to recover its entire lien, including possible future

benefits, before any settlement funds were distributed to the claimant regardiess of

whether the ciaimani's losses had been compensated, or even if the settlement was

for damages that could not be covered through workers' compensation benefits. This

was a rather harsh result from the injured worker's perspective, and was eventually

held to be unconstitutional for a variety of reasons. Holeton v. Crouse Cattage Co,,

92 Ohio St.3d 175, 748 N.E.2d 1111 (2001). Vlfhen the law was revised in 2003,

BWC's right to full reimbursement from a settlement was converted to a proportional

f Formula based on the amount of BWC's lien in comparison to the claimant's total

demonstrabie damages frorri all sources, multiplied by the net amount recovered in

settlement. These terms are defined in R.C. 4123,93, and the formula takes into

account such things as attorney fees.and costs involved in the settlement. The effect

of the formula is that BWC does not have the right to be paid in full before the

claimant can collect any amount in a settlement. BWC may take only a proportional

amount of the settlement based on the ratio of its payrrients compared to the total

damages in the case.

(129} Thus, pursuant to R.C. 4123.931, BWC retains the right to recover the

arnounts paid to a claimant, but only in the proportion set by the statute. If it were

otherwise, BWC would likely be entering unconstitutional territory once again, at least

as interpreted by Noleton. The settlement in this case does not deny the amount of
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the Bl/t/C lien, and the settlement is well in excess of that lien, so it is difflcult to

understand in what practical or material way the BWC lieii can be interpreted as

having been excluded from settlement, BVVC participated in the settlement, had the

amount of its lien deteri-nined by the Administrator's Designee Conference, and is

able to exercise its rights under the statutory collection formula.

(130) Appellant cites to a cor-nmon pleas court case, Ohio Bureau of Workers'

Comp. v. Scott G. Smith, Lake C.P. No 12 CV 000250 (December 26, 2012), for the

proposition that BWC can hold a third party and a claimant jointly and severally liable

when the parties settle without first reimbursing BWC's subrogation interest. The

reasoning in Smith is not persuasive or even applicable in this appeal. First, the trial

court in Smith based its judgment on the parEies' failure to give notice to BWC of the

settlement proceedings, and we have already determined that BttVC did receive the

appropriate notice. Second, the trial judge incorrectly read into the statute a

requirement that BWC be reimbursed first and in full as part of any settlement. This

is not what the current version of R.C. 4123.931(G) says or implies. The statute does

not require that B1l1lC be paid first or in full prior to the claimant receiving any funds,

"[b'VIhore the language of a statute is clear and unambiguous, it is the duty of the

court to enforce the statute as written, making neither additions to the statute nor

subtractions therefrom." Hubbard v. Canton City School Bd. of Edn., 97 Ohio St.3d

451, 2002-Chio-6718, 780 N.E.2d 540; ^14.

{%31) The trial court judge in Stnith stated that the "comrnon-sense"

interpretation of the word "exclude" means a failtare to inciiide, which is the same
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argument BWC makes in this appeal. In reviewing a statutory presumption, however,

the common sense definition of "exclude" means that the amounts paid by BWC

cannot be recovered from the settlement, whether through an express provision in

the settlement or as a practical matter based on the terms of the settlement. There

would be no meaningful effect on BWC's statutory rights if Heritage-IiVTI had included

a line in the settlement release that said "this settlement includes the amounts paid

by BVt/G to the claimant, and BV1lC may collect on its lien as permitted by law." Such

additional verbage would have merely restated what is already true under the terms

of the statute.

(132) Appellant also cites to Ohio Bureau of Workers' Comp, v. Wllliams, 180

Ohio App.3d 239, 2008-Ohio-6685, 905 N.E.2d 201 (10th Dist.), for the proposition

that parties who settle without first reimbursing BWC's subrogation interest should be

held jointly and severally liable. Id. at ¶3. Appellant completely misstates the holding

of UVfl/iarres. Williams turned on the fact that BWC had not been given notice of the

settlement as required by R.C. 4123.931(G), not on whether BWC's lien was

excluded from the settlement, Further, in Williams the parties settled for $6,200 even

though BWC had already paid out $7,751. It was irnmediately apparent that at least

part of BWC's lien was not recoverable from the settlement. On the other hand,

when the settlement amount is three times the amount of the Bllti/C lien, as it is in this

I appeal, BWC cannot reasonably make the argument that recovery of its lien has

been excluded from the total amouht of the settlement. 1--
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{T33} S;nce E3VlC was given notice of the settlement and a reasonable

opportunity to present its claim, and because its lien amount was clearly not excluded

from the settlement, Heritage-WTI is not liable under R.C. 4123,931(G). Appellant`s

second assignnient of error is without merit and is overruled.

ASSIGNMENT OF ERROR NO. 3

The Common Pleas Court, Columbiana Courity, Ohio, erred by relying

solely upon Heritage-11kfT1's incorrect referenoe to dicta from a

concurring opinion by Justice Pfeifer on issues that were not even

before the Court for consideration, when discussing the requirements

pursuant to R.C. 4123.931(G).

{^34} Appellant contends that the trial court erred by relying on Justice

Pfeifer's analysis in his concurrence in lVlcKinley 11. Appellant argues tiiat Justice

Pfeifer's comments in his concurrence are dicta, as they do not deal with the issae

that was before the Ohio Supreme Court and therefore are not the law of the case.

See Gissiner v. Cincinnati, 1st Dist. No. C-070536, 2008-Oliio-3161, ^15,

{T35} The relevant portion of Justice Pfeifer's concurrence is as follows:

A claim brouaht under R.C. 4123.931(G) is not a subrogation claim. It

is a unique claim created by statute that punishes clairnants and third

parties for failing to include statutory subrogees in settiement

negotiations. As "an action " * ' upon a liability created by statute,° an

R.C. 4123.931(G) actio,i has a six-year statute of limitations pursuan't to

R.C. 2305.07.
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This appeal concerns only Heritag.e; Any battles between McKiniey and

the BWC over the distribution of the settlement amount subject to the

BWC's rights under R,G. 4123.931(B) do not concern Heritage. Any

claim that the BWC might have brought under R,C, 4123.931(H) was

subject to the two-year statute of limitations. A claim brought under

R.C. 4123.931(G) against Heritage does have a six-year statute of

limitations. Whether such a claim under R.C, 4123.931(G) has any

basis in fact is up to the trial court. The BWC has not alleged that it did

not receive notice of settlement negotiations. The B1lVC's only hope for

I I recovery from Heritage would be a provision in the settlement I

agreement that specifically excludes payments made by the Bt/1/C. The

trial court should proceed on the BWC's case against Heritage on that

limited basis.

McKinley If, 130 Ohio St.3d 156, 2011-Ohio-4432, 956 N.E,2d 814, ^47-48.

1136) Aithoug,h Appellant is correct that Justice Pfeifer's comments are cticta

in McKinley ll, there is no reason to avoid considering them if they apply to the instant

appeal. Just as in McKinley Il, the instant appeal only involves BWC's claini against

Heritage-VVTP. Justice Pfeifer correctly stated that the distribution of settlement

funds is a matter between the claimant and f3WC as governed by the proportional

formula in R.C. 4123.931(B). Justice Pfeifer correctly noted that the two issues in a

R.C. 4123.931(G) claim are whether BWC had notice of the settlement talks and

whether the settlement excluded any amounts paid by BWC, Justice Pfeifer was
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correct in stating that there is no question that BV11C received notice of the settlement

talks, and when he explained that the remaining controversy centers around whether

the settlement excludes the amounts already paid by BWC. Justice Pfeifer's analysis

is consistent with the actual wording of R.C. 4123.931(G) and with the facts of this

case, and there was no reason for the trial court to avoid using his comments as

persuasive authority. Even absent Justice Pfeifer's discussion, we would reach the

identical conclusion. If the legal analysis is correct, it does not matter where it

originates as long as it does not conflict with applicable binding precedent. Daniel E

Terreri & Sons, Inc. u, Mahoning Cty. Bc1. of Commrs., 152 Ohio App.3d 95, 2003-

Uhio-1227, 786 N.E.2d 921, T9 ("The fact that Ohio law is binding in this case does

not prohibit a trial court or this court from considering, as persuasive authority, federal

common law when Ohio case law is silent on the subject."), Therefore, we overrule

Appeilant's third assignment of error.

Conclusion

{137} The trial court did not err in granting Appellee's motion for summary

judgment. First, the documents provided by Appellee in support of its motion for

summary judgment were correctly submitted and can be used in support of its

rnotion. Second, the amount paid by BWC was not excluded from the settlement.

The settlement amount is more than three times the amount owed to BWC, and BWC

is able to collect its lien through the appropriate statutory mechanisms. Finally, the

trial court did not err in relying on the ana]ysis of Justice Pfeifer in his coricurring

opiniori in M.cKinley 1l as persuasive authority in granting summary judgment to
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Appeilee. For the reasons stated above, we overrule all three of Appellant's

assignments of error and affirm the trial court's judgment in favor of Herifiage-WTI.

Donofrio, J., concurs.

Vukovich, J., concurs.

APPROVED:

*1E, ^..^Ci-E L. ^lDGE
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IN THE COURT OF COMMON PLEAS
CC3[,UMBtANA COUNTY, OHIO

CASE NO. 2008-CV-11 43
JUDGE C. ASHLEY PIKE

OHfO BUREAU OF 1lUORifi4itS7
COMPENSATION

Plaintiff

-vs-

I JEFFREY MaiCiNLEY

AND

HERITAGE-WTI, INC.

Defendants

NOV 1^ 9 2012,.,

AIYTHONY J. DATTILI
CLERK (RMH)

NUNC PRO TUNC
OPINION & .fUDCMi=NT ENTRY

I. Status of the Matter

By Entry of July 30, 2012, the Court granted feave to Defendant

Heritage-WTI, Inc. to make furfher filings in accordance wifh Rule 56(C).

The Court finds that Heritage availed itself of that opportunity.

I(. Criteria for Surnmary Judgment

Summary judgment under Cfv.R, 56(C) is properly granted where I

ihe moving party demonstrates the following:

"(1) No genuine issue as to any material fact
remains to be litigated; (2) the moving party is
entifled to judgment as a matter of law; and (3) it
appears from the evidence that reasonable minds
could come to but one conclusion, and viewing
such evidence most strongfy in favor of the party

1 EXHIBIT 3
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againsf whom the motion for summaty judgment is
made, that conciusion is adverse to that parfy."i

In the event the moving party meets fhis initial burden, the opposing party

bears a reciprocaf burden in responding to the motion.2 Under Civ, R.

56(E),"a nonmovant may not rest on the mere allegations or denials of his

pleading but must set forth specific facts showing there is a genuine issue

for triai."s The nonmoving party must produce evidence on any issue for

which that party bears fhe burden at friai.4

Because it is a fairly drastic means of terminating litigation, a court

must grant summary judgment with caution, resolving all doubts against

the moving party.5 Nevertheless, summary judgment is appropriate if,

lafter construing the evidence in a light most favorable fo the opposing

party, there exists no genuine issue of material fact and reasonable minds

can only conclude that the moving party is enfitied to judgment as a

matter of law.6 The evidentiary materials iisl-ed in Civ.R. 56(C) include "the

pleadings, depositions, answers to interrogatories, written admissions,

affidavits, transcripts of evidence in the pending case, and written

s-tipuCations of fact, if any."

4 Welco Inclustries, Inc: v. Applied Cos. (1993), 67 O11io 5t.3d 344, 346, quoting 7ornple v, Wean tlnitect
Ihc. (1977), 50 Ohio St.2d 317, 327
z Ailitseffv. 6Vheeler (1988), 38 Ohio St.3d 1 12

Chcuzey v. Clark Cty. RgriculturUl S'oc., Inc. ( € 993), 90 Ohio App.3d 42 3;%124
Dresher v. Burt ( 1996), 75 Ohio St.3ci 280, 293; and Celoter v. Cectrett ( 1986), 477 U.S. 317, 322
Osborne v. Lyle.r ( 1992), 63 Ohio $t.3ci 326, 333
S'[ate ex reG. The V. Cos. KMarshzllf ( 1998), 81 Ohio St.3d 467, 473

2



W. De Noyv Review by Ap12eltate Court

In reviewirig a summary judgment, trial and appellate courts use the

same standard. Ohio Civil Rule 56. In fact, the appellate court's analysis is

conducted under a de novo sfandard.7

IV, Discussion and Anavfsis

The Court cites with approval and adopts as ifs own 1he following

language from Defendant Heritage's Memorandum in Support of its

Motion for Summary Judgment:

"Since the inception of this case, the central issue
has been whether the BWC's right to recover its
subrogation interest under R.C. 4123.931(G) was
barred by the sam.e two-year stafute of limitations
that governed Jeff McKinley's underlying personal
injury claim. This Court initially held that fhe BWC's
claim was time-barred because it was filed more
than five years after the date of Mr. McKinley's
injury. The BWC appealed this Court's decision
and the case was eventually heard by the Supreme
Court of Ohio.

The Supreme Court reversed this Court's decision
and held that the BWC's claim under R.C. 4123.
931 {G} was an action created by stcrtute and
therefore, governed by a six-year statute of
limifations. Ohio Bureau of Workers' Compensation
v. McKinley (2011), 130 Ohio St.3d 156, 2011 Ohio
4432, 956 N.E.2d 814. Justice Pfiefer, however, in
his concurring opinion, narrowed the issue left to
be decided by this Court. Namely, Justice Pfiefer
properly noted thaf the one issue that has never
been in dispute is thai the BWC was aiven notice
of the setflement negotiations between Mr.
McKinley and Heritage. Id. At T46. Justice Pfiefer

7 Grcflon v. Ohio Edison Co. (1996),77 Ohio S0d I02, I{75. Reczli et ul v. ,:SocaeO^ National Bank (1999),
13 3 Ohio App.3d 844, 846 (Seventh District)

3



further stated that under R.C. 4123.931 (G) the BWC
only has a right to recover against a third-party,
such as Heritage, if it was "not given notice of
setflernent negotiations --- which has not been
a€ieged in this case --- or if a settlement or
compromise exc;udes any amount paid by the
`BWCJ," td.

Since the BWC has never alleged that it did not
receive notice of McKinley's settlement negotiations,
Justice Pfiefer concluded that the "BWC's only hope
for recovery from Heritage would be a provision in
the settlement agreement that specifically excludes
payments made by the BWC." td, at T48.

It is clear to the Court that the settlement agreement befween

Heritage and Jeffrey McKinley contains no provision specifically excluding

payments made by the Plaintiff, Ohio Sureauof Wor€cers' Compensation,

to McKinley. The Court finds that the Office of the Ohio Attorney General

was nofified of the setfilement negotiations between McKinley and

Heritage-WT€, Inc. formerly known as Von Roll Arnerica, Inc.

V. The Ruling

The Court finds that there is no genuine issue of maferial fact

concerning fhe right of the Plaintiff to recover from Heritage-WTI, Inc.

Defendant Heritage's Motion for Summary Judgment is hereby granted,

and the Complaint with regard to Heritage only is dismissed,

This maffer shall come on for a Telephone/Scheduling Conference

,rvith remaining counsel only on Monday, October 1, 2012 at 3:00 P.M. with ,

Phe Courf fo initiate the call.

4



At the request of the Plaintiff, who is the Appellant in Case No. ] 2-

CU-4t in the Ohio Seventh District Court of Appeals, the Court makes the

following finding: This ruling, which makes a determination with respeGt to

fewer than all the claims or parties, is subjeot to appeai for the reason that

the Court finds there is no just reason for delay.

Cosis in this case will be assessed by further order.

4
Jl1DGE C. AS PIKE ^

DATED: November 8, 2012/kam

cc: File

l.isaMi11er, Esq./Benjamin W. Crider, Esq./Lee M. Smith, Esq.J
Natalie J. Tacketf-Eby,Esq

T. Jeffrey Beausay, Esq.
Patrick Kasson, Esq./Gregory D. Brunton, Esq./Nlefvin J. Davis, Esq,

S
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iN THE COURT OF COMMON PLEAS
COLUMBIANA COUNTY, OHIO

CASE NO. 2008-CV-7143
JUDGE C. ASHLEY PIKE

OHIO BUREAU OF WC7RKERS'
COMPENSATION

Plaintiff

_vs_

I JEFFREY McKINLBY

AND

I HER1TAGE-WTI, INC.

Defendants

^
}
}
?
?

}
}
^
}

}
}
}

}

AUO

ANTHONyj
Cl.trF?K

OPINIQN & JUDGMENT ENTRY .

1. Status of the Matter

By Entry of July 30, 2012, the Court granted leave to Defendant

Herifiage-WTE, Inc. to mak.e further filings in accordance with Rule 56(C).

The Court finds that Heritage avaifed itself of that opportunity.

tI,v Criteria for Summary Jucicrnent

Sunimary judgment under Civ.R. 56((-_) is properly cdranted where

the moving parfy dernonstrafes the following:

"(1 ) No genuine issue as to cny mafieria; facf
remairs to be {itigated; (2) the moving party is
entitled to judgment as a rnatter of faw; and (3) it
appears from the evidence that reasonable minds
could come to but one conclusion, and viewing
such evidence most strongiy in favor of the party

1

a^^'^"#L 10
^ r"^^)
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against whom the motion for summary judgment is
made, fhat conclusion is adverse to thaE party."1

I

In the event the rnoving pa? -fiy meets this iniiiai burden, the opposing rarty

bears a reciprocal burden in responding to the motion.2 Ur:der Civ. R.

56(E),"a nonmovant may not rest on the mere a!legations or denials of his

pleading but must se, forth specific facts showing there is a genuine issue

for friaf,"3 The nonmoving parfy must produce evidence on any issue for

which fh;at party bears the burden at trial.4

Because it is a fairly drastic means of terminating litigation, a court

must grant summa:y judgment with caution, resolving all doubts against

the moving party.s, Neverthe(ess, summary judgment is appropriate if,

after construing the ev;dence in a light most favorable to the opposing

party, there exists no genuine issue of ryiaterial fact and reasonable mirds

can only conclude that the moving party is entitled to judgrnenfi as a

matTer of law.6 T"f7e evidenfiary materials iisfed in Civ.R. 56(C) include "the

pieadings, depositions, answers to inferrogatories, written admissions,

affidavits, tronscripts of evidence in the pending case, and written

stipulct;ions of fact, if any."

yYelco lnclar.stries, Inc. v. ApplieclCos, ( 1 993), 67 Ohio St.3d 344, 346, clc:oting Ternple v. Wean Jniteci
tnc. (1977), 50 Ohio St.2d 317, 327

^llit.seff'v. Wheeler (1988), 38 Ohio St.3d 112
Ghaney v. C1nrk Gty. flgrictltuyal Soc., Ir,e.(1993); 90 Ohio App.3d 421, 424
Dresherv. Batrt (€996), 75 Ohio St.=c! 250, 293; and G`elotex v. Ccrtrett (1986), 477 u.S, 317, 322
Qsbornev. Lyles (1992), 63 Ohio St.id 326, 333
State e.rrel. 76ze Y', Co.r. V. Mar,ncall (1998), 81 Ohio St.3d467,477

2_



f fI. De i`Ioyo Review by Appe3lai^^ Court

In revi^ewing a summary judgment, triaf and appelfafe courfis use the

same standard. Ohio Civil Rule 56. In fact, the appeliate court's analysis is

conducfied under a de novo s#andard.7

IV, Discussion and Anavisis

The Court cites with approval and adopts as its own the fo;lowr,g

language from Defendant Heritage's Memorandum in Support of its

Motion for Summary Jisdgment;

"Since the inception of this case, the central issue
has been whether the BWC's righf to recover its
subrogation interest under R.C. 4123.931(G) was
barred by the same two-year statute of limitations
that governed Jeff McKinley's underlying personal
injury cfairn. This Court inifialiy held that the BWC's
claim was time-barred because it was filed more
than five years after the date of Mr. McKinley's
injury, The BWC appealed thfs Court's decision
and fhe case was evenfually heard by fhe Supreme
Curt of Ohio.

The Supreme Court reversed this Court's decision
and held thafi the BWC's claim under R.C. 4123.
931 (G) was an action created by statufe and
therefore, governed by a six-year statute of
limitations. Ohio Bureau of Workers' Compensation
v. McKinley (2011), 130 Ohio St.3d ? 55, 2011 Ohio
4432, 956 N.E.2d 8-14, Justice Pfiefer, however, in
his concurring opinion, narrowed fhe issue left to
be decided by this Court. Namely, Justic:e Pfiefer
properly noted that tiie one issue that has never
been in dispute is #haf the BWC. wcis aiven riotice
of the settlement negotiations betweer} Mr.
McKinley and Heritage. id. At ^40. Justice Pfiefer

Gr•crftUn v, Uhlo Edison C'd, (1996), 77 Ohio St.3d 102, 105, Reali et ^I v. .Society Nretinrarrl Bank (099),
33 Ohio App.3d 844, 846 (Seventh District)



further sfaied fhaf under. R.C. 4123,931 (G) fhe BWC
only has a right fo recov^r against a fhird-party,
such as Heritage, if it was "not given notice of
setflement negotiations --- which has not been
alleged in this case --- or if a settlement or
compromise excludes any amount paid by the
(BWCJ " fd.

Since the BWC has never alleged fhaf it did not
receive notice of McKinley's setrlement negofiafiions,
Justice Pfiefer concluded that the °`BWC's only hope
for recovery from Herifage would be a provision in
;he settlement agreement that specifically excludes
payments made by fhe BWC." !d. a; i;48.

It is clear to the Court that the settlement agreement between

! Heritage and Jefifrey McKinley contains no provision specificaily excluding

payments made by the Plainfiiff, Ohio Bureau of Workers' Compensation,

to McKinley. The Court ;inds fhaf the Office of the Ohio Attorney General

! was r-xotified of fhe settlement negotiations befween McKinley and

Heritage--WTt, inc, formerly known as Von Roll America, Inc.

V. The Ruling

The Court finds fhat fhere is no genuine issue of material fact

concerning the right of the Plaintiff fo recover from Heritage-WTI, 1nc.

Defendant i-lerifage`s Motion for Summary Judgrnent is hereby granted

and the Complaint with regard to Heritage only is dismissed.

This matter shall come on fos: a TeiephoneJSchedu!ing Conference

with remaining counsel only on lylonday, ^7ctober 1, 2p12 at 3;p0 P>M, with

fhe Courfi to i.nitiafe the call.

^



Cosfs ir. this case wiii be assessed by further order.

DATED: August 30, 2012jkam

cc: ri?e

Benjamin W. Crider, Esq,/L.ee M. Smith, Esq./Nata!ie J. i'ackeft-`by,
Esq.

T. Jeffrey Beeausay, Esq,

Patrick Kasson, Esq./Gregory D. Brunton, Esq./tvtelvin J. Davis, Esq.
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