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EXPLANATIQN OF WHY LEAVE TO APPEAL SHOULD BE GRANTED IN THIS
FELONY CASE. WHY THIS CASE RAISES A SUBSTANTIAL CONSTITUTIONAL

QUESTION AND IS ACASF nF ^^^Rri c° . ng r097AT r_C1dC0A1 % T wr^nrt%-r

Tfiis c^so-s for many cotnpelling reasons, must be granted leave

to oppea1 and reviewed b.y this Ohio Supreme Court on tHe merits.

Firstly, g rom a proced}ira1 standpoint, ^he. Appellant's case presents

LSYf ADpeC1.i g upon FVUr(4) Propositions of rltYqy f9 i61.S9^t•6.He S.,':JiBi&V€1 and

Judgment Entry ^f t^e Muskingtim CoLintY Court of Appeols, Fifth Appellate
District, dated Aoril 2, 2014. See copy of Opinion and Judgment Entry
att®ched hereto in tHe Appendix. V$is case stems from unstipported

allegations resulting in an Indictment against t ^^e Appellar^t for 33

counts of Pandersng; filed in '^^e Muskingum Co#.intY Common Pteas Cotirt.

^owevpr$ the issues Herein present a nu^^^^ of diie procpss and equal

protection violations during these 40roceedingsb

Specifically, this case must he granted Jurisdiction as tRzs Court

must clarify the standard for granting a Pre-Sen^^^^e Motion to witfidraw,
a Guilty Plecao in fact, 1n Ohio, wh'ile tH:re is a strict standard for

for deciding a Post Sentence Motion to withdrowg there are no r^at

guidelines for deciding a Pre-Sentence Motiono More specificc^^ly, in

tHis case, the Ohio State Courts erred and abused their discretion by

denying Appellont's Pre-Sentence Motion ^G witHdrow his "No Contest"

Plea properly filed under Crim. Rule 32.1. Moreover, just on this issue,

this ^ourt's involvement is necessary to provide Appellant, and all

similarly ^^^^^^^^^dnindividuals, some guidance on tHis cri-tic^^ stage

in criminal proceedingsa

The next question presented to ^ ^is Cotirt is the scope of tl'te ric^h-L

to counsel guaranteed by the Sixth" A^^ndment to ^^^e U.S. Constitution and
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Section 10, Article I of t4e Ohio Constitution. More specifically,

here, wflcOler Appellant had t'He rigHt to cotins€^l of his own cHcosangs

given the tenor and spccifzc '!actcr facing him in ^^e Proceedings. It

is t4e Appellant, Kali SE.€^^okcas contention 6.at tHe Sixt^, ,farnendment

rigilt to counsel, goes for beyond ^oving any warm body tflctas Oassed

tile bcr, present during tlle proceedings, It entails Having someone yo€i

have some level of confidence and relctionsi^i.D Wit4, who Ras agreed to

be your ^dvocaLe. Moreover, especially if you are ret€^^ning private

counsel, the Ollio Courts shotild not deny yota yoLir right ^^ ^OLinscl of

own citC?C3si r!g.

In this case, Appellant Kali Suntoke was dissatisfied w^^^ hotR-of

his court appointed cttorneys6 In fact, he bod been filing his own Pro

Se Motions and discovery reqsjests dtie to counsels' failure to follow any

aW his direction or wishes. T^erefcre, it was tHzs setting and tenor;

in wIlIcAy Re retained private cccinsel, Attorney t-lizabetH Gcba; who t1e€^

attempted to secure a continuance to allc^a tier to prepare for trial.

Vis reasonable requcst was cenied. ?,r^tl-J tt8e trial court artd Court of

^^pea,ls erred and 0used their discretion in denying ADDellont 11is r^g4t

to counsel of His own c4oosing. Thiis, this Ohio Supreme Court must

address tHis sLibstar€tzal constitutional question affects many of us in

^h-a OHic criminol justice system.

Anct )er compelling issuo- and reason thisCcurt should grant leave

entails the extent, in OHio$ to t4e right to effective assistance of

cOLinsel at any Prc-Tricl stage of tfle Prnceedingso Moreover, this

AppclIont, and all criminal defentionts in Oflio, need direction and

guidance witll:; regarr^ to t4e parameters of this important constitutional
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right ignored or dismissed by tfle courts in ORir4 In fact, tHe context

or critieat stage of tQe wr^^inol proceedings is not oddressed in the

analysis at al16 T4is is contrary to tRe U.S. Supr^^e Court's recent

landmark Decisions extending tge Sixtf^ Amendment rigfit to effective

^^si-stonce of co€in^^^ to all cr^^^^at stocjes of t-he proceedings; incl^^^^^^

^^ipl Pre-1°rio! stage. More specifically, ^ere, tfie cumulative effect upon

Appellant due to counsels' ctficient perfornance in many areas; including

not ^ftlo,»iing tRe Appellant to oo-rticiaate in ^^^ own d'efense; improper

advice. regarding oh^^ity to wit4draw His "No Contest" pleas ond failing to

cRolleng:^ tge sufficiency of *E"e Indictment as well as facioI defects.

All of t^^^is creates a case of pEalblic or great generol interest.

Lastly, It is now timp, for tHis Court to address tHe issue of

disparate treatment in Sentencing here in Ohioo THe 0ilzo Cot.irts, post

Foster, !iave failed to follow! any consistency in sentencing contrGry to

^fIe principles and purposes of felony sentencing tinder t^^^ Ohio ^^^tutese

Specifically, tHe Appellant Herein was unduly sentenced more harshly

tH`.,ii1 s.)0L:t tJt tf4.ki4!t,..1 s similarly s1tidt,StG.do In 'i't.:;cty RLe7 oggrrM,it,ate sentence

of Seven(7) years in prison, cinder the circumstances, was grossly

disproportionateo Moreover, a r^^^^^i of tfle felony sentences statutess

especially for a first time offender is req€.lired. See ORC Sections 2929.11;

2929.12; and 2929.14. Sad"?^^, this issue was not even argued by appellate

cotinsel& Valerie K. '%3$ggins; nor was it addressed or noticed by the 0^lio

State Courts which further stipports a r^^^evi by tHzs O'^ia Supreme Court.
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STATEMENT OF THE CASE AND FACTS

This case presents a ^^^li-rig view of Vie criminal justice system

in ^hifl. On April 26, 2012, tHe Aopellontq ^al.i Suntoke, ^was indicted

on 33 ^ount-s or, panderi-ngq: whicH vaas filed in ^^r, M=^skingLim County

Common Pteas Co ►.irt under Case No. CR2012-0101 • Mr. Suntoke, W^a is an
older mon in flis 70's and of Indion cescent and a orocticing Zoroostrion9

maintained "is innocence and pled not gtiilty. He was appoir+ted counsel,

Attorney Kevin Van Horn. Atmast ^rRom t!`ie very beginning, there was no

co-nimunication between ottrrr^^y and client'. Moreover, Mr. Van Horn failed

to f^^^ow direction from or pursue any level of investigation or researrH

for his client. This dissatisfaction witll Ilzs appointed coijnsel vias

r)roug11;t to ^^le, trial cot.,rt's ottention. Specl^fi.cally, Mr. Suntoke filed

Pro Se Motions for continuance (to Dr°epare ror tr°^at and get discovery)

and appointment of new caijnsel. Both were denied on A}agt,st 17, 2012.

This was the tenor of t4e proceedings. At no point ia ^^^ lower courts,

did tf"^e Appellant ever reCeive fair eonsideration.

The ottorney-client retationship continued to br^akft.,in. Again,

from tFie Appellant's pers^^^^ ive g Attorney Van Horn ^ ^^ ^^^ to work or

disctjSs defense to the chorges. In fact, Mr. Suntoke attempted to point

out rleficiencies and c^^ects in the Inr±^^tment as ^e'Ll as missing cJiscovery.
However, Attorney Van Horn ^^^itirued to ignore or dismiss anytHing said

by Kali Suntcskee In foct, Re simply questioned 4is sanity or competency

to stand trial. Agoiny no investigation or researcH was ever done. He

wos not prepared to try tHis case. Rotf 'er, ^^e Nlecf o Motion to oppoint

CO°°Coc.insel. On December 21, 2012, t{ie trial cotirt appointed Attorney Cireg

Myers as co-°cotinsel. Unfortunately, tOings went from bad to worse.
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in fact, r^o0ling was ^^ing done at oll hy eitHer attorney on mre

Suntoke's beKalfo The Record will show Vitt no documents were filed

>^tween December 21, 2012 and April 3, 2013; except for Attorney V^n

Horn requesting to he released from the case® TRereforeq tRe Appellant

Nod to V ile Pro Se Motions, again ^^^^^^se nc^itRer counsel would; for orders

on non^^^mpliance and nan-d} sAbsure 8y tke prosecution on request tor

riscovery. Some of ^1luis eds^overy related to proiIe^^^ and defects wit4

Se Inrictment. in respons^ to tOese Pro Se Motions, the Prosecutor's

Office filed a Motion to amend tRe Indictment to "Fix" tle erroneously

listed files in tPe Incqctment. Again, n^^tRer attorney lited any Motion

in Opposition nor did tRey object at ollm On April 5, 2013, tHe Court

oribred tie Amendment removing 1A.Appellant's name from the 1dels.

Whc€t wos reol^y happening cbring all tVis time? Both Attorney Van

Horn anc3Attorney Greg Myers were trying to plead out tRe case. WRile

tHeir ctient was steadfast regarding Ri,s innocence and asking tOer^ to

work on Ris ipfer?se; t^^y were trying to force Oim into a ^^^iQty plea.

Mr. Suntoke, in lig4t of His attorneys "lack of zeal, ^^aMeen trying to

retain private (paid) counsel. Finally, on April 8, 2013^ He was able

to Attorney Elzz^^eO Gabo to file a Conditional Notice of Appearance

contigent upon tRe trial court granting a continuance to allow her to

prepare for trial. Once again, Mr. Suntoke was denied any consideration,

lbr the attorney of Ris c4oosing and Se Gontinuonce. He knew neitRer

attorney was ready for trial. The Appellant's back was against tHe

wall. He had no real recourse. Yes, tRe continuance was denied by tRe

tr^al eourto However, Attorney Van Horn wos released. Mr. Suntoke Had

to go forward wztR deficient counsel, Attorney Greg Myers.
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It is Appellant's contention tKat Attorney Greg Myers advised Virn,

if he pled' l1No Contest" at He April 9, 2013 trial da^^^ flen cOon^ed

^^s mind and wish^^ to ^^ttcto,9t this plea pre-sentence, SW Motion

would be freely granted. Upon tHis advice, On April 9, 2013, Mr. Suntoke

w^^^oVew fis "Not Guilty" plea and entered a "No Contest" Pqee to 16

eOarged counts of pondering. In e:cOonge$ tRe Prosecutor agreed to

Nolle tHe remaining cOurges and recommended an aggregate Seven(7) year

rJenS.et4lee. Agoin9 it fh5ll+.7 MC.LduBfZ.l.di6ejJ understanding tHat LH^.^i Judge t.S,f.;

not have to follow ^^^ctrecomr^endat ion . RaYer, based on tie noture of

tOe cyerges and iis status os a First Time Offender, wRo wos 74 years old,

consistent witi t4e Felony Sentencing ^tototes, 4e could receive o range

of senfiencVng options; including minimum and concurrent as well os some

torm of community control. THe Trial Judge accepted t4e "No Contest"

pleo W set a Sentencing dnte of june 4, 2013.

THereafter, tOe Appellant seeing Ye continued Ooles in tOe case,

especially additional errors and defects in t4e Indictment, wrote Pifi
Attorney, Greg Myers, ov% 28, 2013 onc^ asked ^^^ to file a Motion

withdrawing His "No Contest" plea. Attorney Myers waited until tRe day

of sentencing, June 4, 2013; and filed tRe Motion and ottac4ed a E opy of

Mr. Suntoke's Letteip of Moy 28, 2013. However, at sentencing, Attorney

Myers made no arguments on beRalf of fike Motionm Ve trial court Rald

a short hearxrg on th Motion and fiRen denied it; and proceeded to sentence

Mr. Suntoke to tHe aggregate Seven(7) year prison term. On July 1, 2013,

a timely filed Notice of App eal was filer..ie
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On Appeol, Attorney Valerie K. t4iggin's was appointed Appellate

cot'insel ♦ On or aboLit ^^^'tember 3, 2013, Attorney Wiggins filed an

Appeal Brief asserting T"ree(3) Assignmerits of Error witH tqe cotart €^^^

^^pp-als, F$ft6 Appellate Distri^to Unfortunotp-ly, once again, Mr.

Suntoke ro-ceived ineffective asszstaoclm of counsel as she Iefit out a

nurn6pr of req!iested assignments of Error; inc1^^^^fina notHing iqhatsoever

regarding disparote trentr^ent in sentencingo The fact t^^^ t^,e courts

in Ohio, post Foster, havo foileV to folloij' any consisl[ency in sentencing

should 6.e known to any attorney practicing criminal low in Ohioe But,

she failed or refused to orgue thot t1+e sentence was contrary to tHe

principles and purposes o^ Felony sentencing Statutes and/or unduly more,

OarsH t4an o0er offenders similorly situated. Thus, s^^^^^^^at pred,icted,

on April 2, 2014, tge Muskin^tim Cotinty Court of Appeals overruled cd-1

Oree Assignments of Error and offinmed t4e trial courtr Tqis Appeal

or€d Memorandtim in Support of JurzSH?i-tion is being timely filed.

RGUMENT IN SUPPORT OF PRgPITIONS OF LAW

Pro osition of Law No. I: This Court must clorify the Stondard
or grar^tigg . o Pe-Ser^ter^ce Motion to Witlidrow a Guilty Plea.

In ^'act, ^ie there is a stript standard for deciding a Post-
Sentence Motion to withdraw; tNere are no real guidelines for
decid:ir^g a Pre-Sentence Motion. Specifically, ^ere, the Ohio
State Courts erred and Q^^ ec^ t^ ir discretion ^$y enyir^g Ap peI o€^t°s
Pre-Sentence Motion to Wit^drav^ ^is "No Contest" P^eo properly ^iled
under Crim. Rule 32.1.

In this FOrst Proposition of Law, t)e Appellant, Kali ^^intoke argues

that botv^ the Ltrial court and t4e Court of Appeals erred and oijsed 0eir

by denying ^^s Pre-Senter€ce Motion to Wit^draw ids "tio Contest Plea ll'zled

propprty tinder Crimm Rule 32.1. In partiCLIlar, Mr. Stantoke argues that

that Me was forcedl into entering t4e pleo and reluetontly entered into
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it uoon advice of counsel, Attorney Greg Myers. More specifically, ^^

the Record supports, Mr. Suntoke was forced to file many Pro Se Motions;

and was very dissatisfied wi°t`^ Attorney Myers. However, as Oe tr' ial

cotirt denied Rim8 ^otfl' a contint,aonce and His c4oice of counsel (more

specifically, he retoined private tpaid?  counsel; Attorney E1izabetH. Gda),

+^e was forced into cantin+jing ^^^^H Mro Myers. Moreover, as he was

innocent, ffe wanted to to'ce case to trial. Furt4er, Re entered t^e "No

Eont^st" ple^a, onitY after being told it could °^e wit4drown anytime before

sentencing. T4is wos t4e advice and opinion of Attorney Grlog Myers. B ►it$
sucli; Motion was denied, even t"hough it was filed Pre- Sentence.

T^,is Ohio Supreme Court mtjst clarify t!ia, Stan0ard for granting a

Pre-Sentence Motion ^n. Witfidrow a Gtjilty Ptea. In fact, w4ile t^^re (ire

strict standards set for deciding o Post-Sentence Motion, there are no

reot guidelines for deciding a Pre-Sentene-o Motion. O hio Crirn. Rule

32.1 provides a defendant may file a pre-sentence motion to

a no contest pleo. T?le general rule is tilot a trial court shotald freely

gr^^^ ^^^^^ a motion. State Y. Xie, 62 Ohio St. 3d 521, 584 N.E. 2d 715

(1 992 )f State V . Spivey, 81 Ohio St . 3d 405, 692 N.E. 2d= 151 (1998).

In ;'act, a trial cogirt; must ^'old o meeni^^ful Pearing and grant as long

as t^ere exists 0 "reasonable and legitimate 8asis.°' Id. In tRe insta€it

case, not only iwc^^ Apoellant denied a m?^ni^^^^^l Hearing; ^^^e Motion ^was

denied Kespite a reasonable ond legitimate ^osis.

However, tni€lile Oe Aooellont contends tHlot tHe Record s-upaorts n

l6reasonall^Ie and legi-Limote basis" and ^^e Motion should 140ve teen freely

granted PremSentera^^^ the Rtile itself gives no g<^^d0ines ^^r a tr^^^

court to use s-Men ruling on a. Pre-Sentence Motion to witRdrow ra guilty
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Pleo. See State V. Maney, 2013 Ohio 2261, 993 N.E. 2d 422, 2M13 Ohio

App. LEXIS 2188 (2013). FurtHer, at tHe appellate level, tHe Court of

Aa^^^^^ ^itI only overturn on this issue; if the trial court chused its

discretion. State V. Petersei€n, 68 Ohio App. 2d 211, 428 N.E. 2d 863

(19$0). An abuse cF discretion is more tHari an error in judgment; rather,

it suggests that a decision is unreosona6le, arbitrary, or unconscionoVea

State V. Ad®ms, 62 Ohio St. 2d 151, 404 N.E. 2d!144 (1980). But, tois

appellate standard really cbes not help us Herein.

Therefore, the Appellant would like to suggest some eirection from

a recent Eleventh District, Court of Appeals case. On January 13, 2014,

in State V. Pudder, 2014 Ohio 68, 2014 Ohio App. LEXIS 60 t2014a, the

Court used and combination of two tests; one from Money and anotHer from

Peterseim9 to determine wqether full and fair consideration was afforded

to the Appellant. Specifi.colly, in Pudder, ^^^ Court found factors

supporting the granting of the Motion. Hoiever, in reiterotin^ ^He,

qenerc^l Rule ^^^^^ a Motion to withdraw a guilty or No Contest Plea filed

tefore sentencing should he rreely and liberally granted; tt#e Court of

Appeals, EIeventR: Distrirt, °^eld thot the existence of any one or more

of tOe ractors is P^oual. The key Being tHe pr^juNre to Appellant in

not granting tNe Motion and the lock of prejudice to Or prosecution, if

the plea is t^^ ^ hdrawn. Tiin^ alsra Due Process and equal prate;^tior,. ^^tq

important tenets the Stote must provide to criminol defendontso

First, tOe Court in Pudder used tRe Pctersezm foctors: (1) wf3er^

tHe accused in represented by hic^9ly competent counsel, (2) wHere the

accused was offor^^ecto full Hearing, pursuant to Crim. R. 11, before He

entpre? t4:^ plea, (3) when, after t^e motion to witHdrow is filed, tle
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accused is gi.ver, a complete onrlimpartia3 Peari.ng on tHe Motion; ^nri

(4) where tHe record reveols ttat tPe court gave full ond fair consid-

eration to the plea }.Rri t4drawal request. See State V. Peterseim, 68 0hio

App. 2d 211 (1980). Snecif^^alt:ys the Court in Pudder i^ound merit in

both A third and forth: factors. Mr. Pudder had evidence supporting

if not Pis innocence, th^^ elements An Oefense. PtOs, it appears tlot

full anH toir consYder^^^^n was not given to him. THe Court conc1u4^^^

tHat tOe factors in tkis case indicate tPe trinq court o"us& its

'+d i 'JW r •Y L S on in f fa). .L.i i i ^ to g rlA F 1 t Mr . Pucte r f tif MtJ tJ. 1J n to #' C iW Hdr'w;l w P.Y 't3 plW aO

Moreover, t4e Courts in Ohio should decide ^^^^^ on t4e mer its, Marc,

V. Aetna Life Ins. Co., 69 06io St. 28 189 (1982). This some Rule is

FAly applzcoble in crzrninol cases. State V. Davis, 2005 Ohio 4845, 5tN

Dist® (2005); State V. Young, 1995 Ohio App. LEXIS 4216 (1995). Any o',^

thes¢ some s=betors support tHe granting in Mr. Suntoke's case.

First, noone coulH argue t^^^ tHe evidence supports tPut Mr. Suntoke

was representeO by Hig9fl}y competent counsel. BofiH Attorney Von Horn and

Attorney Greg Myers were oYfxcient in zenl and perPormance. Since Mr.

Suntoke was filing ^^^ own Motions, it's quite apparent t?^at Mr. Myers

was not even listening to his client. Regordlessp you certainly could

not say He wos Mighly competent ^oursel. Next, at^^^^e Q^ Court of Appec^^s

used ^^^ ^ule 11 Heori^^ to support Yis "No Contest" Plea, tPis was only

one factor for not gronting ortdp in fact, given t^at €^e was forced into

it, after tqe triatcourt denied continuance anl" !'.id not allow Ef^^^^^^etH.

Gabo to represent Hime In context, ^^^s wos not a full Hearing. Next,

Mr. Suntoke Oid not get a complete and impartiol Hearing on ^^ ^ Motion

to wit4draw. Even from tHe Court of Appeals, after a "short Hearing",

it wos denied. P%, rememher, ^^ got no argument from Mr. Myers. In
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t4is regard, t^^ ^^st factor under Peterseim was greatly missing, Mr.

Suntoke 6zd not get full and fair cnnsir^erotinn on tOe plea witidrnwal

request. TRer^^ore, li ke in Pudder, tHis Court ^^oul duse any one or

more factors found a8ove and find tHat tHe trial court erred and ajused,

its discretion in Oenying Appellant, Kali Suntoke's properly riled Pre-

Sentence Motion to WitHdrow Hi.s No Contest Plea under Crzm® Rule 32.1.

MVret.lYer, L.4.'.. Court of AMpeI..ElJ4 9FLf4i DAst4 .L4ri.:, eS f 4ia..i in affiR ? li#Fig saiC.1

t}uRgmS..tTt. Here, k,R.Ss Court y.^bCJlR-t YE_14.ote tHe Judgment, 4eNet setde

finfings and remW for futtHer prnreecqngs more consistent witO t^^^

Ohio Supreme Court's Ozrection.

Lastly, witHnut going tRrga eaaR of tRe Maney Factors, actually used

(or misused) threin, it's instructive to note tOot application of tke

Maney Factors lteads to tHe some conclusion. See again State V. Maney,

2013 04io 2261 (2013). SpecificnhJy, focusing on Ve fnct tlot notRing

in twe record indicates tRe prosecution would Pe prejudi^eP, if tHa plea

was witHdrawn. T^e Motion wo.s done pre-sentence and in a reasonn;:yle

time and t4e additionol evidenee of possiHle defenses must be more fully

considered . lJnOer these factors, ^^^e Appellant Her ein, Kali Suntoke

was certainly denied full ond foir consideration. This Court must gront

Jurisdiction and review on tHe merits.

Prqpositinn of Law No. II: The question presented to tRis Court
is tie scope nf tRe ri ght to counsel guaranteed ^y t^;e Sixth
Amen^ent of tHe U.S. CQnstitution and Section 10, Article I of
tRe Ohio Cgnstilution More specifica^ly, 'ereinpwhetHer
Appellant ad te rig^t to counsel of s coosi ng; ^ven th ^
tenor° ®nc^ specific factors focing hir^ t^e te Proceegings.

A triol court's d^cPszon to grant or deny a request for new counsel

is examined un ctr on "abuse of discretion" standard. State V. Cox, 2001

11



Ohio App LEXIS 1293 (2001). However, it is ofso true that on "erron-

eous leprivation of tHe r^^^^ to counsel of cHoice . e . becomes clear

"structural error. " United Stotes V. Gonzolez-Lopez, 548 U.S. 140 at

150 (2006); See also State V. GhomKIiss, 128 Ohio St. 3d 507 (2011).

In WE.OW w2,dF ^.,^p given G.4e fM1.3L#...s 4S=i 4iify 9.Hat R,ie tr ial cof,.1f 'L,. k.7Lf.;tiiot,

allow retained counsel, 000W. Gaba, to represent Mr. Suntoke; suc4

Vaprivation constitutes structural error and it was error, in ond of

itself, for tOe Court of Appeal ^ to not otatcmaticot ly reverse tPe

conviction. See also Arizona V. Fulminante, 499 U.S. 279 ; Po^etl V.

Alabama, 287 U.S. 45 (1932) . Here, it is very clear tOot tPe trial

court as well as tHe court of appeals committed reversdtle error.

1'he SixtH P,mendmerst rigOt to counsel goes for beyond 4avir^^ a worfn

Wy from t;^e 6or present during ^^^^ process p it entails ^oving an

effective odvocrate tOere on your he4a1f, Someone of your own cRoosing

tHot you've paiV fits As very well. Vis is actually t4e situation

presented 6ut ignore8 ty tqe lower courts. In fact, w4ile t^e-Court of

Appeals Decision notes tqe guarantes t6 Se rir14t to counsel, suc4 ricr4t

is balanced ogainst ordirly administration of justice> However, ^^^

Decision, t4en states; " + o.the right of a defendant to select His

own counsel is inherent only in t4e cases where tHe accused is emp^. :oying
counsel RimseIfe Thurston V. Maxwell, 3 Ohio St. 2192 (1965)" (P59) See

apiniort ® nd5 Judgmertt Entry doted April 2, 2014 in Apperadlixo This is

exactI#:.y t6ip. rigRt 8en^^d herein. Mr. Suntoke, being li,ssotisfied. wit4i

hotb appointed attorneys, went out and retrineA 'Privrre (paid) ^ounse1.

The trial court (as well as ^^e Court oY appeals) makes note of

Mr. Suntoke's MorcR 28, 2013 "indication tHat Attor^^Y Myers ^^^^o;> suffzcient.'

12



However, Ois is taken c^^it of context. ?^".`.eose remem.ier, t`^ott s€.jc^

ptit in a Pro Se Motion fzled: to get rid oV Attorney Van Horr. Mr.

Plyers ,=4as simply t4e lesser of tlv^jo evilse The ioct Oat INIr. Suntoke

Rad to file it Himself should speak vv`l,ume:s. Next, consider tgot 44e

i^ad ^een for mon^,i!s trying to retoir ^li. iz04^^t,4 T41isp again, is

ol.1 supported 'iy thol evi^^^c.e in tile Recorr`, Wgile Appellant does not

,)elieve any b"a#1=.ancina h► it^ PxN"Jc €^^eA or oHerly odminstrotion needs

to Oo. done, given t4at this was retained ( paid) counsel, not appointed,

one reasonable continuance to c^^^ow Pp-r to get up to speed ^;^ould not

cause unOue delay nor would it orejudice t^ip, Droser.ution ^W^k^? '^ad at

^ec^s^ two cor€t ^ €ltior^c-s a^.1 rec^c^y). Due Process and ea€^ol orotect ^^ o^

Hictates a fair ond eq€.^^^^ble, proceedir€ge See Powell, Supra. T^is

Co ►irt must review tHese s0stantiaI constitutional questions.

PrOD01ition of !'aw No. III: The extent, in Ohio, to the rigHt to
effective assistance of oounse at a PreTrial stage of t' Proa e0ings
This Court must i nterpretate t^e parameters of a cri€^ir^aoffen^er's ,
constitutional rigHt to counsel; ^speoiatly in IfgHt f tRe .S.
Supreme Court's recent landmark Decisions extending t^e Sixt^
Amendment rigRt to effective assistance 0 counsel to all critical
stage ^of the p ooeedings, including tHe PreTrial stage. More
spea^^^.^cally, t^e cumulative Ofect upon Ae^.lor^t Oue fo coun^ el's
defiaient performance in man oreas; r^c^.u^^ ^ng, not alIo^ving t^e
A p.^peiTe^nt ^o^partic^.pa^Ce in ^is own ^e^'ense{ . improper advfce re^ ard:^ng
c^^SiIit ,. to wxt^idr w no contest 1ea; anH fpi'ing to challenge t^e
s€^ffzoer^oy of in^iotment as we as fao^lal: defects.

Tffi i s is a qu°stTor€ of lol9i beyors^. tke standards set Tor ^^fecti ve

representation in StriotIanB V. Washlngtons 466 U.S. 668. SpecOfically,

i s revie=^^^-g tHe rzgHt to ef`flect ive assietonce of ^ounsel- , at oore-

Trial stage of the Proceedings. Pioreover; not only was Appellont denied

Mis riggt to counsel of 4is own clloosing9 as counsel failed to even

orgue on he^^,01f of ffis Motion to His ;'f`lo CC?"ttest' P^Ieay ^^e v-i..ris

13



de^ie^,,: any real representation at all at ^^^^ ^^^ April 8, 2013 pre-

Triai Hearing and tffe June 3, 2013 Motion Hearing< THis lock of

erfective assitance at a critical stage in tWm proceec'ingsa Clertainly,

Attorney Myers was not zealously representing 4is client. Mr. Suntoke

Oeserv^d more and one can easity say t4at; ^ut for Mr. Myers, anotRer

re s c,# lt woui^ have f$,nppene r# s

This Court t-pcast review tHe standard qpre in Ohio. The Courts in

Ohio ar2 ignoring or dismissing the context or critical stage ci^s it is

not addressed in tlte e^atysis. T,4is is cor^trnry to ^^e U.S. Supreme

Court's r^cp-nt Len.`<mnerk Decisions A-xtending t^e Sixt4l Amendment rigYt

to effective assistance of counsel to all critical stoges of tIle Proceedings;

inclljring tffe pre-Triai sgage", See Lafter V. Cooper, 132 S.Ct 1376 ( 2012);
Missouri V. Frye, 132 S.Ct. 1399 (2012) . For tqese reasons, tf+is Felony

case involves tHe interpretation of con^^^tut^^nol rig4ts, and n-s ^5% of

all crimic^oq cases result in pleas, Mr. Suntoke's case presents a riatter

of puf'!T ic anP, great ^eriern-i interest.

Pr asitian of Law Na. IVm This Court must address the issue af
disparate treatment in Sentencing here in Ohio. The Ohio Courts,
post Faster, have failed tc^ f 11c^w any ca sistec^ay in Sentencin g,
contrary to the principles aa^ purposes a^ felony sentencing under
the Ohio Statut s. Spec°^ica^:^. Y, the A pe^,lar^terein was ^and^rly
ser^ter^aed more Rarshly t ^c^r^ at^er affer^^ers simicariy situated. In
faat, his aggregate sentence of Seven(7) years in prison, under the
circumstances, was grossly disproportionate.

In summary, `br Appel.iont°s final Proposition, he implores tHis

COLjrt to address t4e issue oi disporate treatment in Sentencing in 04zo.

T4e sentencing scheme must he reviewed in lig4t of t4e many cRanges

since State V. Foster, 109 OHio St. 3d 1 (2006). See also Oregon V.

Ice, 129 S.Ct. 711 (2009); HB 86 and Ole "Foster Fix". Here, Appe}llont`s

14



sentence is controry to law especially in 1.^^lt of tHe principles and

purposes of felony ^^ntencing. His crimes were not tHe worst of t!^e

worse nor was he de wont of offenders. Specifically, for a first time

offender, His sentence was improper ^nilvozd. See State V. FiscHer, 128

Ohio St. 3d 92 (2010); State V. Scott, 2010 Ohio App. LEXIS 241 (2010).

Therefore, for tHis Appellant, Kali Suntoke, and oI^ Ohio offenders; tHis

Court must provide g°=.3;tBance to ensure gret^ter consistency in sentencing.

Here, tMe Appe3lant was. unki^^ ^^nter^^ed more horshly than ^ther

o`ffienctrs similarly sitcaateA. in fact, Yis aggregate sentence of Seven(7)

years in prison, under the rzreumstoncesA wns grossly ^^sproportzonate.

Moreover, a review ot" tqe Felony sentences str^tutes, espec^oQly for c,

First Time Offender is requi red. See ORC Sections 2929.11; 2929.12; and

2929014. Mr. Suntoke's case should he granted Jurisdirtian,

CONCLt:lSION

Wherefare, Por all tHe stated reasons, ^^^^ ^ppel?ant, Kaii Suntoks,

prays this Court to accept Jurisdiction so that tHe important issues

presented can he reviewed on t^^eir merits.

Respectfully S€abm3tted,

4
KALI SUNTOKE, PRO SE
CCI #A686-054
P.O. BOX 5500
CHILLICOTHE, OHIO 45601

CERTIFICATE OF SERVICE

The Undersigned does hereby certify tHat a true and accurate copy

of t4e foregoing was served upon Se Muskingum Co. Prosecutor's Office,

27 NortH FiftO Street, Zanesville$ Ohio 43701, by regular U.S. Mail

service, on Vis :9 Doy of 2014.

KALI SUNTOKE
15
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Moskingum County, Case No. CT2013-0032

Baldwin, J.

{711 Defendant-appe9lant Kali Suntoke appeals his conviction and sentence

from the Muskingum County Court of Common Pleas on sixteen (16) counts of

pandering obscenity involving a minor. Plaintiff-appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{52} On April 26, 2012, the Muskingum County Grand Jury indicted appellant,

who is in his 70s, on thirty-two (32) counts of pandering obscenity involving a minor in

violation of R.C. 2907.321(A)('f ), felonies of the second degree, and one count of

2

pandering obscenity involving a minor in violation of R.C. 2907.321(A)(5), a felony of the

fourth degree. At his arraignment on May 2, 2012, appellant, who was represented by

cotart-appointed counsel Attorney Kevin Van Horn, entered a plea of not guilty to the

charges.

{53} On May 9, 2012, appellant filed a motion seeking modification of the

$500,000.00 cash, surety or property bond and a Request for a BiN of Particuiars.

Pursuant to an Entry filed on May 9, 2012, the trial was scheduled for June 19, 2012.

The Bill of Particaiars was filed on May 16, .201.2. Following a hearing held on May 21,

2012, the trial court denied the request for bond modification. Appellant filed a written

time waiver on June 14, 2012,

{T4} Appellee, on June 14, 2012, filed a motion seeking a continuance of the

trial. Appellee, in its motion, argued that counsel was scheduled to be in trial on June

14, 2012 and that counsel was scheduled to attend a seminar from June 21, 2012 to

June 23, 2012. Via an Entry filed on June 18, 2012, the trial court continued the trial to

August 21, 2012.
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{T5} Thereafter, on August 8, 2012, appellant filed a handvvritten motion for the

appointment of new counsel. Appellant, in his motion, indicated that he had "no faith

and confidence" in the ability of his counsel because his counsel did not have jury trial

experience in his type of case. Appellant asked that an attorney from Columbus,

Cleveland or Cincinnati be appointed to represent him.

{56} On August 14,2012, appellee filed a motion for a continuance of the trial

because a critical witness was not available for trial as scheduled. As memorialized in

an Entry filed on August 16, 2012, the trial was continued to October 9, 2012. Following

a hearing held on August 12, 2013, the trial court denied appellant's request for new

counsel and appellant's oral request for a continuance of trial. Subsequently, on

September 21, 2012, appeflant fi6ed a Motion Requesting a Competency Evaluation, a

Motion to Change Venue, and a Motion to Appoint Co-Counsel. Appellant also filed a

Motion Requesting Leave of Court to Enter a Not Guilty by Reason of Insanity Plea. The

trial court, pursuant to a Judgment Entry filed on September 21,212, granted the latter

motion and appellant, on the same date, filed a written plea of not guilty by reason of

insanity.

{$7} Via a Journal Entry filed on September 24, .2012, the trial court granted

appellant's request for a competency evaluation and ordered that appellant be

evaluated for purposes of competency to stand trial and for purposes of determining his

sanity at the time of the alleged offenses. After a hearing held on December '10, .2012,

the trial court found that appellant was competent to stand trial. As memorialized in an

cntry filed on December 21, 2012, the trial court appointed Greg Myers of the Public
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Defender's Office as co-counsel. The trial, via an Entry filed on February 27, 2013,

was scheduled for April 9, 2013.

{W Appellant, on March 28, 2013, filed a handwritten "Motion for

Release/Discharge of Attorney Kevin Van Florn.," Appellant, in his motion, alleged that

the service of Atterney Van Horn was no longer necessary and that he had no faith or

confidence in Van Fiorn's ability to adequately represent him. Appellant argued that

At'rorney Myers was sufficient.

{T9} Appe€€ee, on April 4, 2013, filed a Motion to Amend the indictment,

seeking to amend Counts 10 through 18 and 22 through 27 by deleting "KALI

SONTOKE" from the image tit€es. Appe€€ee sought to correct an error. The trial court

granted such motion as memorialized in an Order filed on Aprii 5, 2013. Three days

later, a Journal Entry was filed granting appellant's motion to release Attorney Kevin

Van Horn. On April 8, 2013, Attorney Elizabeth Gaba filed a Notice of Conditional

Appearance. In her notice, she stated that she would be counsel of record for appellant

if the trial court continued the triai date to a reasonable date. Also on April 8, 2013,

appei€ant fi€ed a motion seeking a continuance of the Apri€ 9,.2103 trial. A hearing was

held on April 8, 2013. Pursuant to aJournal Entry filed on the same day, the motion for

a continuance was denied.

{T10} Thereafter, on April 9, 2013, appellant, who was represented by Attorrmey

Greg Myers, withdrew his former not guilty plea and entered a plea of no contest to

Counts I through 9, 14, 15, 20, 21, 28, 29, and 32. On June 3, 2013, appellant

presented the trial court with a handwritten motion to withdraw his no contest plea. The

motion was fi4ed on June 4, 2013. Via an Entry filed on June 6, 2013, the triaf court

4



:;9V€uskiragurn County, Case No. CT2013-0032

denied such motion after a hearing and sentenced appellant to an aggregate sentence

of seven (7) years in prison. The trial court also classified appellant a Tier li Sex

Offiender. The remaining counts were nolCed by appellee.

{T91} Appellant now raises the follovving assignments of error on appeal:

{712} 1. THE TRIAL COURT VIOLATED THE APPELLANT'S

CONSTiTUTiONAL RIGHTS AND ABUSED ITS DISCRETION WHEN IT DENIED THE

DEFENDANT'S MOTION TO WiTHDRAW HIS "NO CONTEST" PLEA.

{TI13} 2. THE TRIAL COURT VIOLATED THE DEFENDANT'S SIXTH

AMENDMENT RIGHT TO COUNSEL WHEN IT ERRONEOUSLY DENIED THE

DEFENDANT'S CHOICE OF COUNSEL.

{,̂ j̀'i 4} 3. THE DEFENDANT WAS RENDERED INEFFECTIVE ASSISTANCE

OF COUNSEL, THE CUMULATIVE EFFECT OF WHICH DENIED HIM OF HIS

CONSTITUTIONAL RIGHT TO COUNSEL.

{¶'i 5} A. THE DEFENDANT WAS NOT GIVEN THE OPPORTUNITY TO

PARTICIPATE IN HIS OWN DEFENSE.

{T16} S. THE DEFENDANT WAS ADVISED, AGAINST PROTEST, TO GO

AHEAD AND PLEAD TO THE CHARGES AND THEN WITHDRAW HIS PLEAS

LATER, BEFORE SENTENClNG.

€4^17} C. NEITHER COUNSEL CHALLENGED THE SUFFICIENCY OF THE

INDICTMENT EVEN THOUGH THERE WERE DEFECTS IN THE FORM OF THE

5

INDICTMENT ON ITS FACE.
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{7i 8} Appellant, in his first assignment of error, argues that the trial court erred

6

in denying his motion to withdraw his no contest plea. Appellant had made such motion

before sentencing.

f719} Crim.R. 32.1, which governs the withctrawal of a guilty plea, provides:

{91,20} "A motion to withdraw a plea of guilty or no contest may be made only

before sentence is imposed; but do correct manifest injustice the court after sentence

may set aside the judgment of conviction and permit the defendant to withdraw his or

her plea."

fF,121} This rule establishes a fairly strict standard for deciding a post-sentence

motion to withdraw a guilty plea, but provides no guidelines for deciding a presentence

motion. State v. Xie; 62 Ohio St<3d 521, 526, 584 N.E.2d 715 ( 1992).

{,̂22} The Ohio Supreme Court has stated pre-sentence motions to withdraw a

guilty plea "should be freely and liberally granted." Id. at 526. That does not mean,

however, a defendant has an absolute right to withdraw a guilty plea prior to sentencing.

Id. at paragraph one of the cyllahus. There must be "a reasonable and legitimate basis

for withdrawal of the plea." id. The decision to grant or deny a pre-sentence plea

withdrawal motion is within the trial court's sound discretion. Id. at paragraph two of the

syllabus.

^T23} The factors to be considered when making a decision on a presentence

motion to withdraw a guilty plea are as follows: (1) prejudice to the state; (2) counsel's

representation; (3) adequacy of the Crim .R. 11 plea hearing; (4) extent of the plea

withdrawal hearing; (5) whether the trial court gave full and fair consideration to the

motion; (6) timing; (7) the reasons for the motion; (8) the defendant's understanding of
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the nature of the charges and the potential sentences; and (9) whether the defendant

was perhaps not guilty or has a complete defense to the charge. State v. Cuthbertson,

139 Ohio App.3d 895, 898-899, 746 N.E.2d 197 (7th Dist.2000), citing State v. Fish,

104 Ohio App.3d 236, 661 N.;=,2d 788 ('f st Dist.1995). No one Fish factor i s absolutely

conciusive. Cuthbertson, supra.

{^24} At the hearing on appellant's motion, appellant agreed that one of the

reasons he wished to withdraw his plea was because "Assistant Prosecutor Ron Welch

stated very, very clearly that, considering the age of the defendant in this case we

believe that the sentence that's been recommended had the same effect as if it were to

7

recommend a 70-year sentence." Transcript from June 3, 2013 hearing at 6-7. Appellant

also indicated that the second reason was because the Judge did not have to follow

such recommendation. Appeiiant also concurred that the third main reason he wanted

to withdraw his plea was because he believed that his counsel was not prepared to go

to trial.

{525} However, the following discussion took place on the record:

{726} "THE COURT: I n reviewing that, before you changed your pleas to no

contest, you knew that the State was going to recommend seven years, correct, and

you pled no contest knowing that to be the recommendation?

f,Tj27} "THE DEFENDANT: Yes.

1128} "i'HE COURT: Also, I asked you at that time if you understood that I did

not have to foifow that recommendation.

{129} "Ti*fE DEFENDANT: Yes, sir.

fT30} "THE COURT: And you said yes, right?
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"THE DEFENDAitiT: Yes.

{¶321 "THE GOUR T: And you still understand that, right?

{733} "THE DEFENDANT: Yes, sir.

{T34t "THE CQURT: And regarding your third factor, I spoke very clearly with

Mr. Meyers at that time, and he indicated he was ready to go to trial. He was prepared

and ready. Do you remember he and I having that discussion on the record?

{735} "THE DEFENDANT: Maybe.

{7138}^ '"THE COURT: Well, we did.

{%37} "MR. MEYERS: I reminded Mr. Suntoke that the aftemoon the day

8

before the plea hearing, which would have been Monday, April 8th. We were before this

Court, when prlvate counsel requested to be permitted to enter, and then at thattime, it

was at that hearing that the Court addressed me directly asking were I ready to take the

case to trial if need be, and, of course, forthrightly I said I was ready.

^738} " T HE COURT; ihank you, Mr. 1l/leyers. So those three reasons - those

three points that your make are no reason for me to allow you to withdraw your no

contest plea.

f139} "And I also asked if you withdrew all motions you had pending before the

Court at that time and also withdraw all those pending motions ; do you rememberfihat?

{540} "MR. MEYEFtS; Mr. Suntoke may not have good recollection of what I

reminded him is a routine part of a plea colloquy. l remember you opening the file and

indicating there were perhaps a few pending motions, some pro se. It's my recollection

- - certainly that could be wrong - - we withdrew all those motions.
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{541) "THE COURT: Thank you. So other than what we've just talked about,

Mr. Suntoke, is there anything else you would like to bring to my attention that I should

allow you to withdraw your no contest plea?

{T42} "THE DEFENDANT: Yes, Your Honor.

{TjA3} " T HE CC3LJRT: Go ahead.

t^44} "THE DEFENDANT: As I said, Mr. Meyers, even Mr. Kevin Van Horn

and Mr. Meyers, we have never discussed the actuality of the case itself. We have

never discussed what motions need to be flied or what to be done.

{T45} "THE COURT: The motions are over.

{T,46} " T HE DEFENDANT: No, no, no motions are over now. What I'm saying

previously we had never discussed what motions are to be done.

fT^47} "THE CC?URT: Let rrae pause you, Mr. Suntoke.

fT48} "THE DEFENDANT: Yes, sir.

{T,49} "THE COURT: If you recall at your change of plea when you pled no

contest, I asked you if you were pleased with the representation of your attorney, and

you said yes. Do you reca$i that?

{^5O} "THE DEFENDANT: I don't exactly recall that.

{T51} "THE COURT: I assure you I asked you that.

{752} "THE DEFENDANT: I believe you. I believe you, Your Honor.

{753} "THE COURT: And I assure you you said you were pleased with his

representation of you. So anything else that needs brought to the Court's attention?

9

{fJ54} "THE DEFENDANT: No.
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{T55} "THE COURT: Based upon your letter and our discussion, I'm going to

deny your motion to withdraw your no contest plea."Transcript from June 3, 2013

hearing at 8-11. Moreover, a review of the transcript from the April 9, 2013 plea hearing

demonstrates that the trial court engaged appellant in a thorough Crim.R. 11 colloquy

before accepting his plea.

{7561 Based on the foregoing, we find that the trial court did not abuse its

discretion in denying appellant's motion to withdraw his plea.

4757} Appellant's first assianment of error is, therefore, overruled.

11

{1158} Appellant, in his second assignment of error, argues that the trial court

violated his Sixth Amendment right to counsel when it denied his choice of counsel.

M9} "The right to counsel guaranteed by the Sixth Amendment of the United

States Constitution and Section 10, Article I of the Ohio Constitution does not always

mean counsel of one's own choosing. State v. Marinchek, 9 Ohio App.3d 22, 23, 457

N.E.2d 1198 (9th Dist. Medina 1983). The right to counse; must be balanced against the

public's right to prompt, orderly and efficient administration of justice. ie4. Moreover, the

right of a defendant to select his own counsel is inherent only in the cases where the

accused is employing counsel himself. Thurston v. Maxwell, 3 Ohio St.2d 92, 93, 209

IdI,E.2d 204 (1965).

ff,69} T he decision whether or not to remove court appointed counsel and allow

substitution of new counsel is addressed to the sound discretion of the trial court, and its

decision will not be reversed on appeal absent an abuse of discretion. State v. Pruitt, 18

Ohio App.3d 50, 480 N:E.2d 499 (8th Dist.1984).ld. `The term `abuse of discretion'
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implies that the court's attifode is ur?reasonable, arbitrary or unconscionable."

Blakemore v. Blakemore, 5 Ohio St.3d 217, 450 N.E.2d 1140 (1983).

^761} As is stated above, Attarney Kevin Van Horn was originally appointed to

represent appeilant. As rremoriaFized in an Entry filed on December 21, 2012, the trial

court appointed Greg Myers of the Public Defender's Office as co-counsel at the

request of Attorney Van Horn. Subsequently, at appellant's request, the trial court

discharged Attorney Van Horn. Appellant, in his March 28, 2013 handwritten motion,

stated that "in these times of state budget deficits & controls I see no reason for the

State of Ohio to pay for two attorneys when one attorney in the form of Mr. Gregory

Myers wourd be sufficient."

{762) Thereafter, on April 8, 2013 Attornev Elizabeth Gaba filed her Notice of

Conditional Appearance. In her April 3 , .2C13 motion for a continuance of the trial , she

stated, in relevant part, as foi#ows:

f1631 "Undersigned Counsel was contacted in November 2012 by Mr. Suntoke

regarding representation and promptly responded. Mr. Suntoke has stated that he

wrote three additional ietters to Counsel but they were not received, and Counsel did

not hear again from Mr. Suntoke until 4-4-13. On that day a representative of Mr.

Suntoke contacted Counsel regarding proposed representation of Mr. Suntoke in this

mafter as privately retained counsel."

{1641 The motion for a continuance was denied.

{1651 Based on the foregoing, we find that the tria[ court did not violate

appellant's rights when it refused to continue the trial so that Attorney Gaba would

11

represent appellant. Appellant was represented by qualified appointed counsel when he
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entered his plea and did not have a right to counsel of his choosing. We note that as

12

late as March 28, 2013, appellant had indicated that Attomey Myers' representation was

"sufficient".

fff66} Appellant's second assignment of error is, therefore, overruled.

I!i

{167} Appellant, in his third assignment of error, argues that he received

ineffective assistance of trial counsel.

{768} A properly licensed attorney is presumed competent. State v. Hamblin, 37

Ohio St.3d 153, 524 N.E.2d 476 (1988)o Therefore, in order to prevail on a claim of

ineffective assistance of counsel, appellant must show that counsef's performance fell

below an objective standard of reasonable representation and thatbut for counsel's

error, the result of the proceedings would have been different. Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674(1984); State v. E3radley, 42 Ohio St.3d

136, 538 N.E.2d 373 (1989). In other words, appellant must show that counsel's

conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result. ld,

f169} Appellant initially argues that he received ineffective assistance of trial

counsel because he was not given an opportunity to participate in his own defense.

Appellant points out that in a May 29, 2013 letter to his counsel, which was attached to

appellant's motion seeking to withdraw his plea, appellant raised the issue that he had

not had the chance to consult with his attorney concerning any trial issues. However,

the record is insufficient to demonstrate that counsel acted incompetently in

representing appellant or that actual prejudice resulted from such representation.
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{1ff70} AppPllant also maintains that trial counsel was ineffective in advising

appellant, against protest, to go ahead and plead to the charges and then withdraw his

plea later before sentencing. However, there is nothing in the record supporting such

assertion. When asked at the sentencing hearing who gave him the impression that he

could file a motion for the withdrawal of his no contest pleas, appellant stated that he

read in a law book that he could file such a motion.

ffl71} Appellant finally argues that counsel was ineffective in failing to challenge

the sufficiency of the indictment. Appellee, on April 4, 2013, filed a Motion to Amend

#ndictment. Appellee specifically sought to amend Counts 10, 11, 12, 13, 14, 15, 16, 17,

18, 22„23, 24, 25, 26 and .27 by deleting "KALI SUNTOKE" from image titles. Such

counts contained language stating, in relevant part, that appellant "did... create,

reproduce, or publish any obscene material, to wit: Image titled KALI SUNTOKE... that

has a minor as one of its participants or portrayed observers;..." The trial court granted

such motion and deleted "Kali Sontoke" from the image titles.

{772} We note that appeliee dismissed Counts 10, 1 1 , 12, 13, 1 B, 17, 18, 19,

22, 23, 24, 25, 26, 27, 30,31 and 33. Moreover, Crim.R. 7(®) provides in pertinent part:

{T73} "The court may at any time before, during, or after a trial amend the

indictment *"* in respect to any defect, imperfection or omission in form or substance,

or of any variance with the evidence, provided no change is made in the name or

identity of the crime charged."

N74} Thus, the trial court could amend the indictment so long as the

amendment did not change "the name or identity of the crime charged." We find that the

trial court properly amended the indictment in accordance with Crim.R. 7(D) because
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fhe amendment did not alter the name or identity of the crime charged. The

14

amendment added no new language to the indictment and did not add any additional

elements that the state was required to prove. We find that appellant's claim that his

attorney was ineffective for failing to object to the amendment of the indictment lacks

merit because his attorney did not fa!! below an objective standard of representation.

Moreover, we find that appellant was not prejudiced by the amendment of the

indictment.

flff75} Appellant's third assignment of error is, therefore, overruled.
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{576} Accordingly, the judgment oftho Muskingum County Court of Common

Pleas is affirmed.

By: Baldwin, J.

Hoffman, P.J. and

r armor. J. concur,

15

H®N. VVlLLIA V B. HC3 N

___..^.A---

_ j_^
H6 . SHElLA . FARMER

CRB/dr
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