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I. INTRODUCTION

Plaint^ffmAppellant Kristel Wilkins asks the Court to hold -in keeping with

the federal courts and almost every state jurisdiction that has ruled on the

question-that a trial court may award attorney fees as a discovery sanction

under ^iv4R.. 37 wliether or not the party seeking the fee award. is obligated to

pay for the legal services her attorney provides,' Otherwise an opposing party

I See Centennial Archaeology, Inc. v. AECOMf .^nc,9 688 F,3d. 673, 680 (10th Cir02012);
Krone v. Depto of Health & Social Servs=s 222 Pa3d, 250, 257m258 (Alaska 2009); Do v.
Super. Ct.9 1.09 Cal,AppAth 1210, 12189 135 CaloRptr.2d. 855 (2003); In re D,T.4 292
P.3d 1120p 1124 (Co1o.App42012)6 Loney v. District of Columbia Rental Hous. Comm.,
11 Aq3d. 7,93, 760 (D.C.App.2010); Lee v. Green, 574 A.2d. 857, 860 (Del,1990)^
Altman v. Altman, 873 So.2d. 523 (Fla.App.2004); Jones v. Unified Govt. of Athens-
Clarke Ctyod 312 Ga.App. 21.4, 221, 718 5.E.2d^ 74 (2011); In re Marriage of Putzler,
2013 111eAppe2d. 12055, 368 I1I.Deco 795, 985 N.Eo^^ 602, q 40rr42 (2013); Payday
Today, Inc. v. Hamilton, 911 N.E.2d 26, 35w36 (Ind..App.2009); In re Cariaso, Iowa
App. No. 03w1 1746 2004 WL 36054.69 *4 (Feb. 27, 2004); Henriquez v. I:^^^^^quez, 185
Md..App. 465, 486, 971 A.2d 345 (2009); Robbins v. Krock, 73 Mass.App.Ct. 134,
136m1379 896 NeEo2d. 633 (2008); Moody v. Lawson, Mich,App. No. 287686, 2010 WL.
989220, *4 (Mar. 18, 2010)9 V"alen v. Taylor, 278 Mont. 293, 3049 925 P.2d 462
(1996); Black v. Brooks, 285 Neb. 440, 45-5), 827 NeW.2d. 256 (2013); In re New
Hampshire D€pt, of 'I'^anspe, 143 N.H. 358, 360-361, 724 A:2d. 1284 (1999); Abbate v.
Ahmetaj, N.J.App. No. CV- ^^-10b19089 ^^^^ WL 222785, *5m6 (Feb. 2, 2009)g Ilgnkle,
Coxs Eaton, Coffield & Hensley v. Cadle Co. ^^OhicaF Inc., 115 N.M. 152, 158, 848 P1d.
1079 (1993); Entertainment Partners Group, I'nc. v. Davis, 1.55bisce2d. 894, 906-907p
590 NoYoS.2d. 979 (1992); Pezold, Richey, Caruso & Barker v. Cherokee Nation Indus.,
Inc., 52 P,3d. 430, 432 (Okla.App.2001); Colby v. Gunson, 349 ^^. 1, 5a69 238 P.3d
374 (2010) (en banc); Krikorian v. Rhode Island Depte of Human Servs., 606 Ao2d. 671,
674-675 (R01.1992)g Amezcua v. Amezcua, Tenn.App. No. M2011 -00459aCOA9R3n
CV, 2012 WL 1049240, *5 (Mar. 26, 2012); Gluck v. I-ladlockd Tex.App. No. 02a09-^

[^^^^^^^^ continued on next page]
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can ignore its discovery ^1bligations with impunity-^hir-h is precisely the ^air

result of the Eigh^^ ^^strict9s d.ec<sio:^ i-n this case.

11. STATEMENT OF FACTS

TI h^ attomeym^^^ sanction at issue here arose fin a civil case that Ms. Wilkins

filed against a home contractor and ^elated. parties. °Ihe various defendants

^onspired. -to divert loan proceeds that Ms. Wilkins intended to use to fund

renovations on her newly pu^chased home. As explained below, the scheme

d.^^end.ed upon the negotiation of two checks payable to Ms. Wilkins-ch^cks

that she never xeceived. and that were negotiated with forged endorsements, So

proof of the forgeries was critical to Ms. Wi^kins` case.

But the defendant that negotiated the checics -Defendant--A}apeRant

Process to Closing LLC ("'PTC")-^gnored Ms. Wilkins' discovery requests

d.^^^cted to the forgery qu^stion.a Facing an impending discovery deadline,

Ms. Wilkins moved the trial court under CiveR, 37(A) to order PTC to comply

^^potnote continu^^^om previous page]
00411-CV9 2011 WL 944439, *5 (Mar. 17, 2011); Kealamakia, Inc: v, Kealamakia, 213
Fo3d. 13,17 (Utah Appe2009); ,I;iuntan Rights Comm. V. LaBrie, .^nc,9 1.64 Vt. ^^^,249-
250r 668 Ae2d. 659 (1995); Hussein v. Glisic, WashrA^^^ No. ^^^56-8-T6 2012 WL
1920841, *3 (May 29, 2012)a Pearson v. Pearson, 200 W.Va. 139,150-1516 488 S.E.2d:
414 (1997)9 Mendez v. Din, Wis.App. No. 2009AT^2344^ 2010 WL 4151977, *3
(Oct. 10, 2010).
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wiith its discovery obligations and to award reasonable attorney fees of $1,000.

(Motion to Compel [Supp. 24]). PTC filed no opposition. The trial court granted

the unopposed motion to compel and awarded the requested attomey fees for

the work in preparing it^ (11/22/11 ^^^umal Entry [A^^^^ 171). But the Eighth

District Court of Appeals, constrained to follow this ^^urt's decision in State ex

rels Citizens for Open, Responsive & Accountable Govt. v. Register, 116 Ohio st.3d 88,

2007-Ohiom5542, 876 N.E.2d 913, '124g p"reluctantl^^^ reversed that award in a 2-1.

decision, Wilkins v. Sha'ste, .1nc>9 8th Dist. Cuyahoga No. 2013mOh1o-3527, J[ 13

(the "Eighth Dlsto Opof" [A^px, 5, 11])e

Though the trial court"s power to render an attorn^y-f^e award is at the

heart of this appeal, fla^ factual context helps illustrate the importance of that

power. What follows, then, is a brief recounting of the underlying htigataon and

its discovery phase,2

2 Ms. W11,.^ins recites the underlying factS as she believes they unfolded, which
the cited evidentiary materials support. She nevertheless recognizes that other
parties to the litigation offered con.flicting versions of the facts. Aithough t^^^e
was never a trial to resolve the fact disputes, the procedural aspects of this case,
including the d.1scovery dispute that led to the attorney^^^^^ ^ward^ are
undisputed.
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A9 The Underlying Facts.

In 2008, Ms. `^flkip-s contracted with Defendant ^ha'ste Incorporated

(`fShaIstes9) to renovate her .e,,Ap home. Sl%a°ste then purported to assig-ii William

Mason, Jr. to serve as the project manager. Yet Sha"st^ and Mason. knew all along

that Sha"st^ would never perform any work on the home. (Mason Dep, at 109

[Supp. 96]). Instead, as explained below, Sha'ste and Mason conspired with

Ms. Wiikins" estranged ^^^^and, Andre Wilkins, to funnel the renovation m^i-tey

to him-all without Ms. Wilkins' knowledge. PTC ^^cil£tated the sham by

cashing two checks for Andre Wilkins that were payable to Ms. Wilkins-even

though the endorsements on the back of the checks, purporting to be

Ms. Wirkinsrt signature, were forged.

1. Mse Wilkins Purchases a Home and Hires ^ha8ste to
Renovate It.

On January 22, 2008, Ms. WiMn^ purchased a distressed home in

Cieveiand and sought to renovate the property so that she could live in it with

her young son. To finance the home and the necessary renovations, Ms. Wilkins

took out a loan from Wells Fargo Bank in excess of the pro,pe:rty6s purchase price

through the ^^pa,-Ltment of Housing and Urban ^^^^lopmenti^ 203(k) program.

Tfia.s "°pu^cha^^/rehab" program provides government-insured financing for both

4



t^.^ acquisition and. rehabilitation of distressed homeso3 (Davis Depa at 21, 156

[Supp. 101;1081),

Ms. Wilkins ezatere€^ into a I-^^^^ownernContractor Agreement with

Sha'ste on March 27, 2008. (Hom^owner-Contt^actor Agr^ementl Davis Dep, at

159, 162 [Supp, 14, 109-110]). Shayst^ agreed to renovate the home under the

203(k) program for a total cost of $30,900. Sha'ste had participated in the

program before, and its owner, Steve Davis, knew that 203(k) contractors must

be ^^en^ed and bonded, (Davis Dep, at 42 [Supp. '1021). Sha'ste purported to

appoint Mason as the 6;independent construction manager" for the job. (Mason

Depv at 33w34, 85r Davis Depp, at 7,152 [Supp< 75-766 829100, 107]),

But neither ^ha'ste nor Mason had any intention of actually performing

the ^en^vations, Contrary to the documentation submitted for the 203(k)

program and what they told Ms. Wilkins, Sha'ste and Mason intended their roles

in ^^^ ^^^ovat-^on to be a front for.And^^ Wilkins to do all the renovations and

eam. all the money. Andre Wilkins needed shafste to serve as the official

contractor, because he could not have satisfied the 203(k) p^^^^am^s license and

3 See United States Department of I-lousing and'Ufban Development, 203(k) Rehab
a^-ortgage Insurance, hattp.//portal.had.gov/hudport^l/:Ff'L3D?src-/^progra,.^._Offi^^s/
^ousing/sfh/203k/203k-mdf (accessed May 15, 2014).

5



bond requirements. (Davis Depe at 42 [Supp. 102]). In effect, ^ha'st^ ^^tioned

only as a licensed and bonded conduit ^o-r securing the 203^^^ ^i-nancing for

Andre Wilki,.^ss benef€t-all without Ms. Wallcins' knowiedgge, Mason and Davis

participated in this scheme as a favor to Andre Wilkins, who was Mason's friend.

(Mason Depz at 17a18, 50, 64, 70 [Supp. 73-74, 77--79])s

2. PTC Negotiates Checks Bearing Ms. WiIki^^^ Forged
Endorsements.

With the deal in place, Wells Fargo issued a two-part^ check for half of the

contract price ---$15,450 - payable to Ms. Wilkins and Sha"ste4 which Ms. Wilkins

endorsed and which Sha'^-te ultimately deposited into its. checking account in

Aprfl 2008. (Davis Depb at 174, 179-180 [Supp. 111-113])a But before even

depositing the check, Davis wrote two checks totaling the same amount^one for

$66450 and one for $9,000 -ostensibly payable back to MsaWilkins. (^ha"ste

Checks; Davis Depa at 181a183 [Supp. 22-23, 114-116]). `I"he disposition of these

checks is pivotal to the daims Ms. Wilkins raised against PTC,

Davis claimed in his deposition that he wrote the checks to refund the

money to Ms. Wilkins after she abruptly canceled the contract. (Davis Dep, at 49m

50 [Supp. 103•-1041)o But Ms. Wilkins did not cancel the contract in April; in fact,

she did not do so until October 13, 2008. (Mason Depe at 105; Davis Dep. at
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219-220 [Supp. 95, 11$-119])o Davis fabricated the story about the April

cancelation to justify writing the purported refund checks. Then, instead of

act-lia^^y delivering the refund dhecks to Ms. Wilkins, Sha`ste gave the checks to

Andre ^flkins, Andre ^flkins t^er, took tl-te ;n^cks to Mason---^^ part--^^^^ of

PTCe PTC, in turn, cashed the checks for hirn (Mason Dep. at 90 [Supp. ^^^^^ even

though the endorsements ^urportng to be Ms. Wilkins' signature were forged.

PTC t^^^^ deposited the checks, bearing the forged endorsements, into its bank

account at RBS Citizens, National Association (s'RBS`"). (See Mason Dep. at 83-89,

91-94 [Supp. 8fl-86â 88--911)0

Mason admitted 'that PTC did not communicate with Ms. Wilkins about

cashing the diecks or attempt to -^erffy the authenticity of the endorsements.

(Mason Dep. at 97 [Supp. 92]). M& Wilkins, for her part, never saw the checks

and certainly never endorsed themo In sum, and as depicted below, this Sha'ste9

PTCwAndre Wilkins ^che-m^ funneled the 203(k) proceeds to A-ndre Wilkins-

who would not have qua1ffied to serve as a 203(k) contractor-all behind

Ms. Wilkins' back.
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2021(k) Loan Pxoceec€g .......
ChE°Sk

----------------------

Sl-ia`stg ^.rr:tes. Ty.pcF
Checks €or $; 5,450

Payable ta
Y_-iste€ will^^

EFtdsnsemenfiby Kaistet b`E-rilMris Sha`ste

(St^^^ Davis)

¢.:.he:ck .̂^: $6,450 ard $9,000 Bank: i/aaaa______µ__ - - >:
w>%vazReceizeLi Ys a^sst^^ ^1S%s^>5 E P:n£3ch^6;Tb ^y ^^.^^cks

^ D^rz^^s^} ^ ^paszt^rz ^
`^^ev^ ^^^^ii; forg^d End^rsemmts

3. Ms. Wilkins Eventually Cancels the Unperformed Contract.

By September 2008g Ms.. Wilkins realized something was wrong, because

the work had not been completed. She called Davis and Mason to ^^^^ ^^ou-sed

both :^^^o-Luited visiting a home in disrepair, describing it as H.undone"r and a

f,mess" (Mason Dep, at 103m104; Davis Dep, at 213 ^^^ppv 93m94{ 11^^^, yet neither

of ti-tem. disclosed to Ms. Wilkins their scheme to funnel the m.oney to Andre

Wilkins aiid that he was the one who had created the mess. (Mason Dep, at 113

[Supp. 97]). ShaSst^^ however, refused to do the work properly, and at that poi-nt

Ms. Wilkins did cancel the renovation contract. (Mason Dep. at 105; Davis Dep.

at 219--220 [Supp. 95,118-1191),

B. 'rhe Proceedings Below.

1. Ms. ^ilkins' Retention of the Milton.AQ Kramer Law Clinic.

In April 2010, Ms. Wilkins retained the Milton A. Kramer Law Clinic at
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Case Westem Reserve LTriverslty School of Law (the "6C11nicY6) to represent her in

connection with her homemrepalr dispute. Stu^ei-ts in the Clinic are certified

legal lnte.^s under Gov,Bar R.1I. They represent 1owmlnc®me chents with

supervision by licensed. attorneys. Though the Clinic does not charge 1^^ clients

attomey fees, Ms. 'Nilkins entered into a retainer agreement that specifically

contemplated attomey-^^e awards and obligated her to pay certain litigation

expenses. (Eighth Dist. Op. at 13 [Appx< 7]b Wil.ic^^^" Retainer Agreement

[Supp. 64]).

The C1^^ic, on Ms. Wilkins' behalf, filed suit against Sha'ste and Davis

(Cuyahoga County Court of Common Pleas Case No, CV•-10M740106), alleging

damages arising out of the horne¢repa1r contract. (Original Complaint [Supp. 1]).

When facts surrounding -the .^orged, endorsements came to light, the Clinic filed a

second action against PTC and RBS (Cuyahoga County Court of Comrnon Pleas

Case No, CVa11--7533105). (Second Amended Complaint [Supp. 171). The trial

court consolidated the two actions. (6J2/11;ourna1 Entry [Appx. 20]).

2. PTC"s Discovery Abuses and Resulting Damages.

Ms. Wilkins' claim against PTC was for conversion-for negotiating two

checks ^aya'ble to her but bearing forged endor^em- ents. (Second Amended

Complaint at 1110-17 [Supp. 18µ191)9 To establish her claims, ^.^. s. Wilkins needed
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to demonstrate the events surrounding the drafting of the two checks, their chain

of custody, and-most importantly-the fact of the forged endorsements. To

that end, on August 19, 2011., M.sa Wilkins served PT^ with a set of written

discovery .r.equests, (Discovery Requests to PTC [Supp. 35]). The discovery

requests included requests for admissions asking PTC to admit that "the

end^^^ement[s] on the back of the [checks]" were not hers. (Id, at RFAs Nos. 9-10

(Supp. 39,)0 She also sought ^..^o:^^.ation, about PTC's e^:^^oyees so she could

determine whom to depose. PTCf^ responses were due September 19, 2011.

Ms. Wilkins needed the discovery respomes in advance of deadlines for

completing discovery and serving expertnwitness reports> ^'ovember 7, 2011, and

October 156 .^011^ respectively. (8/18/11 Journal Entry [Appx. 19]).

As of September 3.0, 2011, P'^C had not responded to the document

^^qyest^, interrogatories, or requests for admissions. Nor did PTC seek an

exten^^on, In response to an inquiry from Ms. Wx1kins° counsel on that day,

PTCys counsel promised to respond to the discovery requests by October 5, 2011,

and argued that he still had the right to deny the requests for admi^^^ons.

notwithstanding the provisions of Civ.R, 36(A)(1); he insisted that it was

Ms. WilkinsK burden to challenge those adz-fdssions if she disagreed. (Pollis Aff4

10



at '14a3 [Supp. 33-34])0 The uncertainty as to the status of the admissions left

M& Wil.kins; counsel with no choice but to obtain a handwriting expert, at a cost

of $750, to substantiate her forgery allegations before the trial court's expert-

report deadline. (Id, at Iff 5; Exhibit C to Brief in Opposition to PTC°s Motion to

Vacate [Supp. 33^34., 691)s And. PTC did not honor its promise to respon.d. to the

discovery requests by Oct€^^^r,5, 2011, (Pollis Aff, at 114 [Supp.. 331}.

3. Ms. Wilkins' Discovery Motion and the Trial Court's
Attomey-F^e Award.

On October 13, 2011, the Clinic moved for an. order compelling discovery,

precluding PT^ from denying any of the requested admissions, and granting an

extension of the discovery deadlines. The inotion also sought an atta^^^^^^^e

award of $1,000 under Gv.R, 37(A)(4). (M^^tion t^ Compel [Supp. 241; see also

Eighth Dist, Op. at 15 [Appx. 8]). Although Ms. Wilkins could have requested

reimbursement of the $750 she spent on the handwriting expert due to I'TCss

intransigence, she chose to request orily the attomey fees. The Clirdc supported

the fee request with an affidavit from Andrew S. Pollis, the ^^i-mc attomey

supervising the legal intems' work on Ms.. W^kins° cases Mr. Pollis' affidavit

substantiated the time spent preparing the discovery motion and the reasonable

hourly rates of the attorney and legal interns involvede It stated :r, relevant part:
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6. 1 have been an active member of th^ Ohio bar since

1990; when I was in private practice in 2008, my billing rate was in

excess of $400 per hour. As a supervising att^^^y at the Milton A,

Kramer Law Clinic Center, I reasonably estimate my hourly billing

rate to be $200 per hour for the purpose of at^omeys' fee awards.

7. 1 am fan-.iliar with fhe billing rates for new lawyers ir,

the Cleveland legal community; those rates typically exceed $100 per

hour.

& 1 represent tl-iat the legal intems on this case expended

at least eight hours of time in preparing the motion to compel and

for sanctions against P'i'C9 and I expended at least one hour

reviewing and revising it.

(Pollis Aff. at 116-$ [Supp. 34]):

PTC filed no opposition to the discovery motion, And, on November 22,

2011®39 days after MsaWilkins filed her motion - Presiding Judge Nancy A.

Fuerst issued an order deeming the motion "i^^OPI^^SE^ AND GRAN`^^D"'

and awarding Ms. Wilkins $1,000 in attorney fees. (See 11/22J11 J€^umal Entry

[Appx. 17]; see also Eighth Dist. Opo at 115 [Appx. 8]). Only after the trial court
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issued its order did PTC challenge the award, in the form of a motion for

reconsideration (styled as a °Amob.on to vacate"). (Motxon to Vacate [Supp. 49]).

PTC`s :m.ot^orn raised, for the first time, its objection to the att€^^^^ey-^^^ ^ward, or,

the basis of this Court6s decision in R^^^^ter, 116 Ohio St.3d 88, 2007aOhiow5542,

876 N.E.2d. 913. The trial court denied that motion. (12/23/11 joumal Entry

[ApPx.18]a see at'so Eighth Dist. Op. at ^ 6 [Appx. $]).

After resolving her claims against all other defendants, Ms. Wilkins

voluntarily dismissed her claims against PTC. Though P`^C did not timely

oppose the attomeymfee award in the trial court, it ^^^ealed. the award to the

Eighth District. The ap^^Rate court issued its split decision reversing the

attomey9fee award on August 15, 2014, with the majority "6reluctantl.y"'

premising its decision entirely on the Register decision and one judge lamenting

the decision as "bad public pol.icy.yr (Eighth Dlst. Opz at ff 13; id. at l 17 (Stewart,

J.9 dissenting) [Appx. 11, 12]), The appellate court denied Ms. IATlRdns'

unopposed motion for reconsideration on October 1, 2014. (10/1/13 ,^oumal Entry

[Appx.16]).

Ms. I'Vll^^ appealed to this court on November 14, 2013. (Notice of

Appeal [Appx. 1]). PTC filed no response to Ms. W1lkins` memorandum r,
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support of jurisdiction (just as it filed no response to her discovery motion in the

trial court or her motion for reconsideration in tb-e court of appeais^, This Court

accepted the case on March 12g 2014g on a single proposition of iaw,

111. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

P,R^^^srn^^,Y oF LAwo A tirial court may award reasonable attomey
fees to a prevailing party under Civ,R, 37 regardless of the party's
fee arrangement with counsel. (State ex red. Citizens for Open, Responsive
& Accountabte Govt, v. Register, 116 Ohio St,3d 88, 2007-Oh%o-5542, 876
NZ2d 913, overruled in parta)

The Eighffi District's divided, decision below severeiy restricts a trial

court's power to sanction litigants who violate their discovery obligations and

does so in a way that unfairly burdens attr^^^^^^ and parties in pro bono matters

or with non9fl.ourly fee arrar^^^^ents, The Eightli Distric-t "'^eluctantlyr6 reversed

Judge Fuerstfs attomey-fee award, solely because a Iaw-sc:iaooi clinic provided

Ms. Wilkins with pro bono representation. (Eighth Dist, Opa at '113

[Appx. 10-1.1])e The appellate court explained that under Register, "'there must be

some evidence of a fee agreement or payment by the aggrieved party to his or

h.er attorneye" (Id. at l 12, citing Register at l 24 [Appx. 101)a

Register, in turm.^ based its holding on the language of Qv,R.37(D),

particularly on the rule's reference to "°attorneyas fees[] ^^aused byx r' the discovery

violation. (Emphasis sic.) Register at 1124a quoting CiveR, 37(D). TI-te Court
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found that the phrase "caused by^9 authorizes a fee award only where there is a

payment obligation between the party and her counsel. The Court also

grounded its holding on case law dealing witlli attorneya.^^^ recovery in the

context of the publicMrecord.s statute, R.C. 149o43. Id09 citing State ex rel, Beacon

Journal Publishing Co, v. AkronF 104 Ohio Str^^ 399, 2004MOhioa6557, 819 N.E.2d

1^879 1[ 62.

As Ms. Wilkins ^emonst-rates below, the attorney4ee holding in Register is

wrong for three reasons. First, the language of CiveR, 37 supports a trial courtgs

power to award at^omey fees in discovery disputes, regardless of the client's

actual obligation to pay. Second, publicmpoiicy considerations strongly support a

construction of the rule that permits attomeym.iee awards irrespective of the fee

arrangement between the lawyer and the clienta Third, the Couxes reli^i-ice on

Beacon Journal was misplaced. Ms. Wilkins also explains below that overruling

the atk^rneyM^^e holding in Register will not offend principles of stare deczsis.

A. Civ.Ra 37 Authorizes AttomeymFee Awards Regardless of a Ciient°s
Payment Obligationa

1. The PI-ai^ Language of CivaR9 37 Requires No Payment
Obligation As a Predicate to an A#tom^^-Fee Award.

Civ.Re 37 ^^^ems discovery disputes in civil cases and authorizes

attomey-f^^ sanctions in certai-ti circumstances. The rule iiiciudes four separate
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at^orneymfee provisions. Two of them appear in ^ivoRv 37(A)(4), the subsection

that ga^^ems motions to compel discovery and under which Ms. Wilkins moved

for attorney ^^^^^

ff the motion is granted, the court shall, after $^^^ortuniqr for

hearing, require ffie party or deponent who opposed the motion or

ffie party or ^^omey advising such conduct or both of them to pay

to the movi-n^ party the reasonable expenses incurred in obtaining the

order, including attorney's fees, unless the court finds that the

opposition to the motion was substantially justified or that other

circu^^^^^^^ make an award of expenses unjust.

If the motion is denied, the court shall, after opportunity for

hearing, requi-re the moving party or the attome,^ advising the

motion or both of them to pay to the party or deponent who

opposed the motion the reasonabi^ expenses incurred in opposing the

motion, including attorney's fees, unless the court finds that the

making of the motion was substantially justified or that other

circumstances make an award of expenses unjust. (Emphasis

^^^ed,)
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The other trApo attomey-^^^ provisions in CivaR. 37 appear in, subsection (B)6

which addresses a partgr°s failure to obey an order compelling discovery, and

subsection (D), which addresses a ^arty's total disregard of discovery requests.

These rules are identical in relevant part. They provide that a trial court "shall"

order the recalcitrant party "'or the attomey advising him or both to pay the

reasonable expenses, including attorney's fees, caused by the failure" unless "the failure

was substantiaii^ justified or * * * other circumstances make an award of

expenses unjuste°"(Emphasis added.) Civ1R. 37(B); Civ.R. 37(D):

The italicized language above highlights a wording ditf^^ence in the rule

provisions authorizing fee ^wards. Civ.Rv 37(A)(4) authorizes an award of

attomey fees ¢'incu^^ed in obtainingr, an order to compel discovery, while

Civ:R. 37(B) and. (D) authorize fees "'caused by the failure" to provide discovery.

But these differences are substantively imm., ateriaig ix-tdeedf the ^^-urt i-n Register

equated them, holding that the X'caused byx6 language of CiveR, 37(D) required

that attomey fees "'must actually be incurred by the party seeking the ^^^^rd.,"

(Emphasis adc^ed,) Register, 1.16 Ohio St3d 88, 2007-0hio-5542, 876 N.E.2d 913,

at 11 24. In other words, the Court treated the phrase "caused by" as

synonymous with. "°inc-a.rred." And equating those terms was reasonable.
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Where the Court erred, however, was in holding that the language of the

rule requires an actual payment o'biigation. As explained below, the phrases

dl'attornev's fees," "Incu.^^ed,^' and. "caused byx6 ^^rn-iit attorney-f^^ awards based

on the value of the attorneyKs services rendered in ^^^sui-n^ a discovery dispute,

whether or not the client has an actual payment obF.gation9

aA The Phrase &`Attomey°s Fees'' Means the Market Value
of the Attomey"s Services.

The phrase 49attomey's fees4" in CiveR, 37 authorizes a party to recover

attomey fees based on the value of the attc^rney's services, regardless of the

ciient`^ fee arrangement with her counsel. The United States Supreme Court has

held that the pi^.in meaning of the phrase "reasonable attorneygs fee9y

conteinplates i`.^easonabi^ compensation, in light of all the circumstances, for the

time and effort ^^^ended by the attorney,`X Blanchard v. Bergeron, 489 U.a. 87, 93,

109 S.Cta 939, 103 L.Ed.2d 67 (19$9) (interpreting the Civil Rights Attomey`s Fees

Award Act, 42 I.i,&C. 1988). Justice Scalia, interpreting the fee--shiit:€ng statute at

issue in Blanchard, explained that allowing attorney--^^e awards based on the

value of the attomey-s servi^^^ ^ rather than the amount ^^ed-is "reasonable,

consistent, and faith.U to its apparent purpose.," Id. at 99m100 (Scalia, J.,

^^^^^ring),
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Because the pYuase Q"attomey9s fees" means the value of the attomey9s

services, the market rate for attorney services, rather than the amount actuaLly

paid, determines the amount of a fee award; the amount achaally paid 6;is no

more than a ^^ideposta"p Textor v. Bd. of Regents of M Illinois Univo^ 711 F.2€11387r

1396 (7th Ci.^.1983) (discussing att€^^^^ fees for in-house counsel under the

former version of FedsR.Civ.P, 11). Thus, in Blum v. Stenson, 465 Ua& 886, 104

&Cto 1541, 79 L,Ed.2d 891 (1984), another case interpreting fees under 42 U.S.C.

1988, the 'United States Supreme Court held that courts may calculate

attomey-^^^e awards "by multiplying the number of hours reasonably ^^^ended

on the litigation times a reasonable hourly rate'9-not ^^^^^sarfly the actual rate.

(Emphasis a^^ed.). Id. at ^^^^ Even ff counsel represents a dient pro bono,

courts can assess attomey fees using prevafling market rates, Id. at 895,4

4See also Ctr, for Biological Diversity v. Cty. of San Bernardino, 188 CalsAppAth 603,
6196 115 CaloRptr,3d 762 (2010) (interpreting Blum to require that the application
of the market rate "regardless of whether the attorneys claiming fees charge
nothing for their services, c'narge at below-market or discounted rates, represent
the client on a straight contingent ^^^ basis, or are ^^-h^^^^ ^ounsel0")6 Robbins, 73
MassaApp,Cto at 137, 896 NeE.2d 633 (""`F.^^ amount of the fee to be a-^^^rded is
based on the reasonable value of the services rendered, not whether or how
much the ^^^vailin^ party actually paida"); Jordan v. U.S. Dept, of Jzlstieea 691 F,2d
514, 523 (DoC.^ir,1982) (`Q[^^^e allowances are basically to be measured by the
market value of the services rendered, not the am€^u-nt actually received by the

[footnote continued on next page]
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Attorneys must simply demonstrate the num^ber of hours spent on the relevant

work, together with a basis for -1h^ court to det^rmi-ne the applz^a'Die hourly rate.

Here, Ms. Wil-kins met this burden by submitting an affidavit from her atts^^ey

showing the number of hours spent obtaining op p^shng counse19s compliance

with discovery rules. (Pollis Affa at 'i b-^ [Supp. 34]).

The Tenth Circuit, in. Centennial Archaeology, .1nc. v. AECOM, Inc., 688 R3d

673 (10th Cir.2012), applied the U'nited Sta-Les Supreme Court's definition of

44attorneyas fees"' specifically to the attomeymfee provision of

^edoR.Civ.P,. 37(a)(5)(A).5 The Centennial court held that since an att^rney.^^^

award in connection with a discovery motion is based on the value of the

attorney6^ services, it can be awarded whenever 9Xa party uses an attorney,

regardless of whether the attvmey charges the party a .£ees°' Centennial at 679. A

[footnote continr^edftom previous page]
attorney nor the amount that would have been received absent an award of
fees.").

5 Guidance from federal courts construing ^ed.R.Cl.vsP. 37 is useful here. This

Court recently reaffirm-ed that where, as here, a state rule text is "virtually

ident^cala^ to the federal rule, " 'federal authority is an appropriate aid to
interpretation of the Ohio rule.s rq 'C-Ul^en v. State Farni Mut, Auto. Ins. Co., 137
OMo St.3d 373, 2013^Ohiom4733, 999 KE.2d 61.4, 114, quoting Marks v. C.P. Chem.
Co., Inc., 31 OMo St.3d. 200, 201, 509 N.E.2d 1249 (1982),
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client's payment obligation is therefore "irrelevant to the value of the services

performed." Id. at 681a682. While the amount that an attorney charges may help

determine the value of the services provided, ^^[w]hat a client pays or owes the

attorney may not accurately reflect the reasonzCoi^ value of the serviceso"6 .^^, at

679. Determining attom^^^^^e awards based on the reasonable value of the

att^^^^^ services considers the variety of payment arrangements bet^^^en

clients and at•komeys ® ^ourly9 fixed, contingent or pro bo:^o - whiie staying true

to the plain meaning of "attorney's fees." Id.

Numerous other courts recognize t^^ va1ue-based definition of ""attomey°s

fees." The Federal Circuit noted that °`[ilt is weil-settled that an award of

attomey fees is not necessarily contingent upon. an. obligation to pay ^ounsei,rf

Ed A. Wilson, Inc. v. Gen. ^ervs. Admin., 126 F.3d 1406, 1409 (FedoCirv1^97)a In

general, attomey fees s9 Q^^e not obviated by the fact that individual plaintiffs are

not obligated. to compensate their counsei,y "d Id.d quoting Rodriguez v. Taylor, 569

F>2d 1231; 1245 (3d Cir.1977)0 ^nus, in the context of court-^^arded fees, ^^

correct definition of "s "att-omeyAs feey sr is "3 "an allawance" s" t^ enforce court ruiese

Black, 285 Neb. at 453, 827 NM.2d 256, quoting BaX^^ntine"s Law Dictionary 109

(3d Ed.1969). An "¢attorne^r',^ feed " xs .r.°A€^t a ^^ Xc^.^.rge to the cIient.4 r^ Id., quoting
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BlacW^ Law Dictionary 148 (9th Ed.2009), And under the former definition,

attomeys for litigants ne Ms. Wil.^^^ are entitled to fees under Civ,R. 37,

'wh.et,.^^r or not their caients. actually pay t.ern. for time spent addressing

discovery deficiencies.

b. The Words "Incurred" and A^Cau^^^ ^^^^ in CivoRs 37
Impose No Payment Obligation.

The words "incurred" a-nd 6"cau^ed byd" in Civ.Re. 37 also impose no

requirement that the client actually pay her att^^^^^ in order to demonstrate

eligibility for a fee award.9 inst^^^, as used in CivoR. 37, they merely circumscribe

the work for which a trial court may award attomey fees. Specifically, the word

^^^^^^^eda' in Civ,R9 37(A)(4) instructs courts to confine attomeym^^^ awards to

the time spent preparing the motion to compel.. And, for an award under

CiveR, 37(B) or (D), the ^h-rase "caused byr' requires that attomeyw^^e awards

relate to the failure to abide by an order to compel or the failure to provide

discovery. These limitations are necessary in order to distinguish the issuen

s}^^cff^c nature of att^rn^^-f^^ awards under Civ.Ro 37 from other fee-s.hift^^^

scenarios, in which. a trial court may award attomey fees for all the work an

attomey ^^^^^^^^ over the entire length of the case. Cf^, e.g., 42 Uq s,C 1988(b)

(authorizing attorneyw^^^ awards in actions to enforce certain civil rights);
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R.C. 1345.09(F) (authorizing att^^^y f-ees in cases under Ohio's Consurn^^ Sales

TPractices Act)e In other words, these words lin-Lit the scope of fhe work for w^^^

an attomeyw^^^ award is available. But they do not require any particular

f-inan^ia1 relationship between attorney and client.

Indeed, where 4°incurred9" appears in other rules and statutes, courts

almost universally allow fee awards even when the prevailing party was

represented by a pro bono legal-^^rvice organization or by other counsel who did

not charge the clien.t. The operative provision in ^ed,R.CivoPs 37(a)(5)(A), for

example, authorizes an award of attorney fees "incurred in obtaining fh^ ^rder,"'

language that is virtually identical to the laiiguage in ^iv,Ro 37(A)(4). Construing

that language, the Tenth ^ircait in Centennial noted that `'incurred.X9 does not

restrict the ^^^^^erabflity of attorney fees, Centennial, 688 F,3d at 681. Ratherg the

word naturally attaches itself to `6attomeyss, fees°X to connect it to the basis for the

feee Id,

Federal courts in other contexts have consistently held that t^^ word

s'incur.^ed'' does not require an, actual payment or debt. See, esg,p Raney v. Fed,

Bur, of Prisons, 222 F:3d 927, 934 (Fed.oCiro^^00) (en ban^) (allowing, under Back

Pay Act, 5 U.S.C. 7701(g)(1.), attomey fees based on market ra.te for union
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attorneys); Dixon v. Co.tok, 132 T.C. 55, 101 (2009) (Internal Revenue Code`s

sanctions provision, 26 U.S.C. 6673(a)(2)(A), allows award to pro bono ^^unsel

for "attomey fees reasonably incurred" due to opposing party's unreasonable

conduct); United States v. Claro, .579 Fe3d 452, 466 (5t°a. Cir92009) (Equal Access to

Justice Act, 28 U.S.C. 2412^^^(1)^^^, allows award to prevailing pro bono counsel

for ^^^omey fees "incurred b^r that party %^. any civil action")f .t^latl. Treasury Emps.

Union v. LLS, Depte of t^^e Treasury, 6056 F.2d 848, 853M854 (D.C.Cir.1981) (under

Federal Privacy Act, 5 U.S.C. 552(a), courts may award fees to a legal-service

orgariization as attomey fees "6incu:rredr')a Crooker v. U. i, Dept, of Justice, 632 F.2d

916, 921 (Ist Cir.1980), .£n. 7 (41[,^]here we have held that attomey fees may be

granted to litigants represented by public interest firms or legal services, we have

done so on the understanding that a legal representative did in fact incur time

and effort in litigating the ^ause." [Emphasis added.]).

T-h^ federal court of claims went a step further, holding that even the

phrase "actually incur^ed" in statutory language imposes no actual payment

^^quirement. Preseault v. United States, 52 FedoCl, 667, 674m677 (2002), 'Ehe

Preseault court allowed att®.^^^ fees awarded to a party repr^^ei-ited pro bono

and stated fn^t the 6'addition of the word `a^tually,' * * * appears to do little to
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qualify" the meaning of incurred -----which simply hmits the amo-ant of the award

to one based on prevailing market rates. Id. at 674 (awarding fees under fhe

Uniform Relocation Assistance and Land Acquisition Policies Act of 1970,42

U.S.C. 4654(c)).

It follows from the plain-language definitions of ""attomey fees6"" "3caused

by," and "^curred.`a that Ohio trial courts, i=.^ ^^^^lvii-ig motions under Civ,R, '0179

have the power to award atta^^i-tey fees based on tia^ reasonable market value of

the attorney's services, rather than by the amount that a client is actuatly

obligated to pay. In this case, Ms. Wilkins fulfilled -her obligation to demonstrate

the basis for the attomey fees the trial court awarded. The Clinic was successful

on its discovery motion and supported its fee request 'with, an. affidavit

substantiating the time spent pi-epar.ing the discovery m. ot^on and the reasonable

hourly rates of -the attorney and legal interns involved. (PoRis Affs at '16n8

[Supp. 341)9 `I'he plain meardng of Civ.R, 37 required not-ting more,6

6 The fact that a large portion of the attomey-fee award in this case was f-or work
performed by legal interns does not counsel ot^^rwise. Under Gov.Bar R. 11(6), a
'law school chi.i^ * * * may be awarded attorney feesk€^^ services rendered by tl-te
legal intern consistent with the Ohio Rules of Professional Conduct and as
provided by iaw<f9
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Z Requiring a Payment Obligation Frustrates Public Policy.

If the Court finds. a need to look beyond the ^'iain language of ^ivvRa 37, it

will find that publicapoli^ considerations lend further support to the result

Ms. Wilkins advocates here. The Civil Rud^s niust be "°construed and applied to

effect just results by eliminating delay, unnecessary expense and all other

impediments to the expeditious administration of justiceo`° See Civ.Ra l(B).

s'rL]^^^ral construction rather than technical interpretataon is to be emphasi^ed,^^

Schwering v. TRW Vefti^^^ ^afetySys., Inc., 132 Ohio St.3d 129, 2012mOhio-1481^ 970

NXe2d 86^1^ 21a To that end, this Court has repeatedly held that `4courts have

broad discretion over discovery matters." Register, 116 Ohio St3d 88, 2007aOhio-

5542, 876 MEa2d 913, at "l 18.

With these principles in mind, two overarching public-policy arguments

compel a rule that permits trial courts to exercise their discretion in awarding

attomey fees to pro bono counsel under Civ.Re 37. First, requiring a payment

obligation undermines an important purpose of CivaR, 37-t^ prevent and deter

discovery abuse. Second, h^quiring a payment obligation denies lowmancome

litigants equal access to justice.
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a. R^qu^ri-n^ a Payment Obligation Undermines the
Purpose of Di^^ov^^ Sanctions.

^e Immunizing Certain Litigants from
AttomeynFee Sanctions Undermines the
Punitive Purpose of Att^^^^-Fee Sanctions.

The Register rule thwarts the objective of discovery sanctions and actually

provides an incentive for parties to violate discovery rules whenever the

recalcitrant part^ faces an adversary who does not pay her attorney on an hourly

or per-project basis. Insulating discovery abusers from attorneya^^^ sanctions

under Civ,R. 37 runs directly counter to the purposes and spirit of tn^ rules

^^^^ming the discovery.

Discovery rules exist to 49^^ev^^^ surprise to either party at the trial or to

avoid hampering either party in preparing its claim or defense for triaLd"

Huffinan v. Hair Surgeon, Ince9 19 Ohio St3d 83, 86, 482 N.E.2d 1248 (1985); see also

Transamer^^a Title Ins, Co. v. United Res06 Irtco, 24 Utah 2d 346, 348a3499 471 Po2d 1.65

(1970) ("The purpose of the discovery * ^ * procedures * * * is to furnish a method

for * * * settling the rights of the parties w^^^out the time, trouble and expense of

a trfala°"). These goals are accomplished "'^y way of a discovery procedure [that]

mandates a free flow of accessible information between the parties upon request,

and [that] imposes sanctior6 for failure to timely respon.d. to reasonable
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inquiriesz" Jones v. Murphy, 12 Ohio St.3d. 84, 86, 465 N.EId 444 ('1984)0 The

discovery phase r"is intended to operate via the parties•' voluntary ^^^^eration.

with a minim-^^ of judicial oversight, and consequently, it is vulnerable to

parties -,,vho choose to employ obstructive tactics in bad faith.'° Jung v. Jung, 791

Ao2d 46,48 (D.C.App.2002):

The discovery process functions efficiently only when parties comply with

their obligation to follow procedural rules. To that ^.-nd, Civ.R. 37 encourages

compliance by imposing sanctions to "4prevent abuse of the discove^ pr€^cess.9.

See Do, 109 Cai.App,4th at 1213, 135 Ca1..^.ptT.^^ 85-:5 ) (interpreting analogous

^^^omia rule). Trius, discovery sanctions designed to discourage abusive

litigation conduct necessarily have a. 6XpunitiveX6 component. See Bank One Trust

Co,, IVA. v. Scherer, 176 Ohio App.3d 694, 2008-Ohiow2952, 893 N.E.2d 542, '123

(10th Iaist.). Attomey fees, in turn, are 9"the most important ^^^flabie sanction to

deter abusive resort to the judiciarya°^ 1970 Advisory Committ^e Note,

Fe€i.RsCiv9Ps 37(a)(4)p see also Cryder v. Cryder, 10th Dist, Franklin No. 07APm546,

2008--Ohio-26, 1 33 (stating that `^^^ award of attor-ney`s fees under

Civ.R. 37(A)(4) serves as a sanction for failure to cooperate in discovery matters6o

and is not meant to be "^quitabae"a)9 Moss v. Bush, 105 Ohio 5t.3d 458, 2005-0h.io-
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2419, 828 i^,,^.Eo2d 9946 '121 ("'The power to sancdon attorneys * * ' is the power to

punish and detero"),

But Register's i&^^erpretation of ^iv,Ro 37 removes the sting of att^^^eymf^^

sanctions from any case in which ti^^ aggrieved party does not pay her lawyer by

the hour or by the project. An adversary in that situation knows that under

Register it runs absolutcly no risk of ^cu^rin^ an attorney-f^^ award. Discovery

abusers can simply "d^^cap^ ^^^ sanction whenever opposing counsel's

compensation is unaffected by the abuse, as when the fee arrangement is a

contingency fee, * * * a flat rate," or-as here--pro bono, See Ccnt-cnnial9 688 Fv3d

at 680. Rcgisterys holding, t-hen9 encourages iitiga-nts like PTC to ignore their

discovery obligations, because they k-now they can. do so with impunity. It also

Q'seriousi^ harms the administration of ^^stice"b by depriving the trial court of the

power and discretion to enforce its rules. See Jung at 49s

Worse yet, the impact runs only in one direction, crea-ting an intolerable

disparity between two classes of litigants, all based on whether a party pays her

a^omeya Other co-u:^^^ have rejected this type of disparity, noting that the

.1saward. of fees to legal aid offices and other groups fumishing pro bono publico

representation promotes the enforcement of proper conduct as much as an
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award to -privateiy retained counsei."9 See, e,go, Lee, 574 A52d at 860. Simi.iarIyy, the

App^Rat^ Court of Connecticut concluded that two tiers of litigants would be

p^^^^ea^^^able°' since a °"part^ should not be encouraged to litigate under the

assumption that no counsel fee will be awarded in favor of twe indigent party

represented by public l^gal. ^^rvices,'g ^en^^^^es. v. Benavides, 11 ^onn.App. 150,

154,526 A.^^ 536 (1987); see also Do at '1213II1214 (it `6wouid ill serve the objectives

of the discovery st^-lutes were we to conclude that, where a lawyer represents a

party free of charge, the opponent may engage in discovery abuses with

im^unit^.").

fl9 The Other Available Sanctions Are Either
Unavailable or Are Often Too Extreme.

It is true that Civ.Ro 37 authorizes a variety of sanctions beyond attome^a

fee awards. I"hey range from the ^^eclusion of claims or defenses and to outright

dismissal of an action or the entry of default judgment. See Civ.R. 37(B)(2);

Civ,R. 37(D). But resort to these other sanctions is no substitute for attomey--^^^

awards, which are 'ttae most important available sanction." 1970 Advisory

Committee Note, Fed.oRoCiv,P. 37(a)(4).

As a threshold matter, the more-extre:^^ sanctions are unavailable in t^^

ordinary discovery dispute where the parties disagree over tt1e discoverability of
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certain ^^rmationo The first step in the resolution of that dispute will be a

motion to compei under Civ,Ro 37(A). And, under that subsection, att^^ey fees

are the only availabl^ sanction.

Only after a party violates an order to compel or fails outright to provide

or object to discovery may a trial court resort ^^ the more-extrem^ sanctions

under CivsRe 37(B) or (D), But trial courts are understandably reluctant to resort

to these extreme sanctions, This Court, for example, has admonished that

"6dismissai or default ^^^gmentr` are "'^^^^^^ ^^ctions"' trial courts should

i.rn.p^^^ only when the non-complying party has acted wiRfuily or in bad faith.

Ward v. Hester, 36 Ohio Ste2d 38, 44, 303 N,E>2d 861. (197.3); see also Societe

Internationale Pour Participations Industri^^^^^ Et Commerciales, S.A. v, Rogers, 357

U3t 197^ 212, 78 S.Ct, 1087, 2 f.oEd.o2d 1255 (1958); Utah Dept. of Transp, v.

Osguthorpe, 892 P.2d 4, 7 (Utah 1995) (stating that the 6`striking of pleadings,

entering of default, and rendering of judgment ^^ainst a disobedient party are

the most severe of the potent#al sanctions that can be imposed -u.p^^ a

nonresponding party.") Given the gravity of dismissal as a sanction and "'the

o.ftmstated preference for trial on the merits," courts should tum to dismissal only

after considering lesser sanctyonso Wolfe v. Fine, 618 A.2d 169, 173
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kD,C,App,1992), Attomeynfee sanctions, t^^^^ remain the most important tool in

providing ad^qyat^ redress for discovery violations that do not rise to the level

appropriate for outright dismissal or default judgment.

But Register took that tool away from trial courts whenever the aggrieved

party does not pay her attom^y by the hour or by the prc^^ect. Trial judges must

either tum to the more drastic sanctions or ^i-mpiy ignore discovery violations

altogether-to the great detriment of the party seeking to enforce the discovery

rules. That is precisely the result here, where the Eighth District's decision

effectively immunized PT^ from any sanction at alie That result is not consonant

with the purpose of the discovery ruies, And it is not consonant with a justice

system that depends upon partzesy compliance with those rules and on trial

courts.f power to enforce them.

b. Requiring a Payment Obligation Compromises
LowmIncome I.si.t.igants" Equal Access to justicee

"[fln order to provide eTaai access to justice for all, the award of attomey

fees to individuals represented by legal services or pro bono attomeys is

^^qui^ed.6" Whalen, 278 Mont, at 304, 925 P.2d 462, By restricting Civ.Rs 37

attomeyw^^^ awards to litigants who can afford to pay their att^^^^^, Register

hinders iow-income liti,^atnts9 abiAity to seek the full protection of Ohio's civii-
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litigation system. This effect derides the ideal that wealth should not be a

prerequisite for asserting one's legal rights.

Register's attomeymfee holding afflicts low-i°,.come litigants on two levels.

On an individual level, ^^qu1.rig a payment obligation as a prerequisite f^r an

attorney--fee award necessarily creates a disadvantage to l.owm^^come individuals

who find themselves parties to a civil lawsutt-andp correspondingly, unduly

heightens the alreadym^^^^^g advantage to their o^^onents, And os an

aggregate l^^eL imposing the prerequisite sends the wrong message to lawyers

about the value of pro bono work and the importance of representing dien.^s who

cannot afford to pay. We discuss each of these in tum.

ix The At,tomeywFee Holding in Register Unfairly
Burdens LowMincome Litigants.

Foreclosing lawyers who represent clients pro bono from recovering

^iv:Rs 37 attomey fees, as Register does, inherently a,^^^^^^^^s the disadvantages

that lowW^com^ individuals already face in civil litigation. ^^ encourages their

adversaries to wl.thhol.d discovery, as P1:`C dld -here.. The unfair playing field in

discovery then has inevitable impact on settlement or resolution on the merits.

These effects are at odds with the important princl.pl^ of affording all citizens

^^ual access to justice.
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But the disparity does not end there, ne same litigants who cannot

recover attorney fees under Register may still be required to pay attorney fees for

ffieir own discovery violations. They 6^co^^^ be req7jired to pay expenses and

attomey fees as a. discovery sanction, yet be preduded from recovering the

same." (Eighth Dist. Opo at 1124 (Stewart, J., dissenting) [Appx. 151). That

double standard "gives fee-•for-service lawyers an unfair, and. surely unintended,

advantage over opposing counsel -wh.o are working pro bono.°p (Id. at '125

(Stewart, J., dissenting) [Appx. 1.5]).

Register's CivmR9 37 Interpretation Contravenes
this Co^^^s Policy of Encouraging Pro Bono
Worka

On the aggregate level, precluding ^iv.R. 37 attorney-f^e award.s for pro

bono litigants defies this Court6^ own policy of encouraging pro bono work. The

Court openly promotes pro bono ^^^^^^entati®ns, for sound reasons, But

.^egiiter9s attorneyµf^e holding undercuts that policy.

INs Court `"st^on^^^ encourages each Ohio lawyer to ensure access to

justice for all Ohioans by participating in pro bono activitiesv'f The Supreme

Court of Ohio, Statement.Regarding the Provision of Pro Bono Legal Services by Ohio

Lawyers (Sept. 20, 2007), http^//^iN-w,supremecourt.ohio.^^v/Àt^^^^s/officeAtty

Svcs/pr^^o,-€ovp^^ (accessed May 105, 2014). Further, the preamble to the Rules of
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Professional Conduct implores lawyers to recognize 6pthat the poor, axid

sometimes persons who are not poor, cannot afford adequate legal assistance,r'

ProfaCond..R, Preamble '16o L.^ga1-^^rvi^e o^^^^ations simply have inadequate

resources to meet the ^emand, "`['I`]oday, 75% of the need for civil legal aid is

unmet, with legal aid forced to turn away 3 people for every 1 person it ^^^^^^,

In Ohio, there is I civil legal aid lawyer for every 8,660 people who qualify for

servicesoY9 Resolution from the Access to ^usti^^ ^onumittee9 Ohio State Bar

Association Council of Delegates Meeti.ng, available at

http^^Ilvvw,"y,oh.i€^baro €^^^^en^rai%2OResources,^pubsI ^ounci1fi1esJ2Ol3lFu11_C€^u

ncii_of-Deiegat^^^^^^k-I 11 3.pdf9 p. 18 (accessed May 15, 2014); see also William

Dowling, Legal Aid Funding Crisis: Is 77iere Still s`Justace for All"?, Ohio Lawyer

(Mar.-Apre 2014) 74

The need. is great, and the Court and bar organizations have promoted it,

But private attc^^^^s have limited resources t^ dedicate to pro bono work and

are under pressure from their firms to focus their time o-Ti fee-^^^^ratir^g matters.

A discove^ syste^. that encourages adversaries to withhold discovery-thus

increasing the time and resources that pro bono representation can require-

creates yet another obstacle that can discourage lawyers from accepting pro bono
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cases. It compounds t^.e existing problem. ^.^.^. even for ^.tt^)r-^^^s who are not

dissuaded, the increased time it takes to deal with adversaries who violate

discovery ru^^s-^nd who can do so with impunity under Register - ieave them

with less time and fewer resources to accept other pro bono work.

The net ^^su^tp then, is ir^e-^^itab1y to decrease O^.€^ lawyers' alre^.^l.^.qn

inadequate capacity to help our State's neediest citizens find. adequate legal

representation. By contrast, ai^owing attorney fees under CivoRo 37 regardless of

a client`s payment obligation would facilitate the representation of needy

individuals by a competent private attorney. It would "expand * * ^ services to

the n^^dy.X9 See Hale v. Hale, 772 SeW,2d 628,630 (Ky11989)9 see also Krassnoski v.

Rosey, 454 Pas Super. 78, 84, 684 Ae2d 635 (1996) (discussing that "°[a]^^rds of fees

to counsel * * * helps to support legal services agencies which are chronically

short of funds")

Leaving the Register holding intacta---especial1y now that the Eighth District

has applied it squarely to a pro bono represeiitation -^oui^ send a clear

message to the Ohio bar that contravenes the Court's stated goal of ^^couragi-ng

pro bono representation. But o^.^ert-^rn.ing the attoz°ney-^^^ holding in Register-

and thereby expanding the availability of att€^^ey^^^^ for discovery vioiations-
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would harmonize thas Court"s interpretation of Civ.R. 37 with that stated goal.

The Court should now c1arif'y that trial courts have the power to impose

Civ.R. 37 attomeyWfee sanctions whenever a party violates its discovery

obhgations, regardless or' the movantss fee arrangement with her counsel.

3. Beacon .Journal Does Not Counsel a Different Result.

The Register Court also noted tsliat under Beacon Journal, 104 Ohio ste3d 399a

^^04-Oblo-65576 819 ME.2d 1087, ^^ere is "no entitlement to attomey fees for

prevailing party in R.C. 149e^^ public-^^^^rds mandamus action when there is n.^^

evidence that the party actually paid or is obligated to pay attomey feess"

Register, 116 Ohio St,3d 88, 2007mOhiom5542f 876 N0E„2d 91.3 at '124, €ifing Beacon

Journal at '162. Beacon Jaurnal, in turn, refused attomey fees in a pubiic-records

mandamus action to a party using in-hous^ ^ounsel.y because the party did not

pay additional fees to the attorney beyond her regular salary. Beacon Journal at

1162. But the Beacon Journal decision does not support the Register holding.

As a threshold matter, Beacon Journal is no longer good iawa R.C. 149,43

has been amended since Beacon journal to make attorney fees "mandatory rather

than discretio^arye9 in specific situati.ons, State ex rel. DiFranco v. S, Euclid,

Ohio St,3d , 2014-•Ohio-538, - N.E.3^ ^ 'ff 17. Therefore, the premise of

Beacon Journal's hoidi^g -that an "award of atto^^y fees under R.C. 149,43 is not
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mandatory,xa see Beacon ^ourn,^l at '^ 59-has been abrogated. See also DiFranco at

J[ 16e

But even if R.C. 149.43 had not been amended, Beacon j^^^^^l wou.ld not

counsel against an award of attomey fees under CivsR. 37 to litigants who do not

pay their lawyers. Attorney fees under the pubhe-^ecords statute serve a

d%^^erent purpose from fees awarded under Civ.R. 37. The General Assembly

explicitly provided that attorney fees under the statute are "rem^^^^l and not

^unitivees" See R.C. 1.49.43(C)(2)(c). By contrast, attomey fees under ^iv.R. 37 are

prgenerally punitiveo" Bank One, 176 Ohio Appe3d 694, 2008mOhio-2952g 893

N.Eo2d 542, '1234 see also supra pp. 27-309 Even if requiring an actual payment

ob1.igation, was appropriate for a remedial award, such an award necessarily

conflicts with the ^^havior-a^just^^ purpose of attorneya.^^e awards in the

discovery contexte

And, in the end, requiring a payment obligation is not appropriate even

for a ^^rtedi^ award. As demonstrated above, the meaning of "attorney feesi" in

rules and statutes authorizing them is t^^e value of the attorney9s work, not the

amount the ^^ent actually pays. See supra pp. 18w22, Beacon journal t^^^^ should
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not ^tand. i:.^ the way of the Court"s adoption of Ms. Wilkins' proposition of law

under CivoR. 37<

B. Overruling Re,^s-tees A^omeymFee Holding Comports with the
Principles of Stare Decisiss

T'ne doctrine of stare decisis presents no ^^^taci^ to overruling Register's

^tt-omey-fee hoiding, This Court X4n^^ ordy has the right, but is ^ntrasted with

the duty to examine its former decisions and, when reconciliation is impossible,

to discard its former errors."' West^eldIns, Co. v. Galatis, 100 Ohio Stv3d. 216, 2003m

Ohio-,^^^, 797 NaE92d. 1.256,,1[ 43. As a threshold matter, stare decisis plays a

reduced role in dete:^nih-dn^ whether to overrule a procedural holding like the

attomeym^^e holding in Reoter. And even upon a full stare decisis analysis,

Rega^tWs att€^^ey-^^e holding warrants :^econsideratione

1a Stare Decisis Plays a Reduced Role in the Construction of a
Procedural Rule Like GvKR> 37a

Because Civ.Rs 37 is ^ procedural rule, stare decisis poses no bar to

reconsidering the Register holding. In State v. Silverman, 121. Ohio SQ^ 581, 2009-

Ohio-15766 906 NeEe2d. 427^ the Court held that the Galatis stare decisis test was

inapplicable to an interpretation of EvidoRo 807 because 69this matter involves an

evidentiary rule, and so stare decisis plays a reduced role."' .1de at 11 33.

Procedural a-nd evidentiary rules enjoy less stare decisis consideration because
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they do "not serve as a guide to lawful ^ehavior.g' Id. at 132, qyoting United

States v. Gaudin, 515 U,S. 506, 521, 115 S.Ct. 2310,132 LaEds2d 444 (1995).

The Court in Silverman relied on t^^^ United States Supreme Court's

decision in Payne v, Tennessee, 501 U. ae 808, 111 S,Ct9 2597, 110- LoEdId 720 (1991),

which held that i°^^^^^^^^^^ations in favor of stare decisis are at their ac:^^ in cases

involving property and. contract rights, where reliance interests are involved; the

opposite is true in cases such. as the present one involving procedural and

evidentiary rules,"9 Id: at 828; see also Cincinnati v. Taft, 63 Ohio St. 141, 161, 0-8

NX, 63 (1900) (stare decisis 4°must apply to different cases with varying degrees

of force according to the reasons for its application"). More recently, the Urdted

States Supreme Court clarified that t-he stare decisis standards of 9"badly

.^ea^oned6" and "unworkable" may be 6`appropriat^ when a constitutional or

statutory precedent is challenged" but "fare out of ^lace"' for a chaffezige to a

procedural rule regarding ^uah.^^ed immunity. Pearson v. Callahan, 555 U5S0 223,

234, 129 SoCta 808, 172 L.Ed.2d 565 (2009).

Because Ohioans do not rely oii CivaRo 37 and other procedural rules in

their ordinary and ^afly t^^^sact^ons outside of the litigation process, the

rationales for 4pplying stare decisis are diminished. Gi^er, the detrimental
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impact that Register's misinterpretation of a procedural rule has on the litigation

process, stare decisis does not constra^.^. t^.^s Courtss decision to overt^^rn the

I^^^^ter hoiding<

2. In Any Event, ^^ermling the Att®rneymFee Holding in
^^^^^^^ Satisfies the Galatis Testb

Even if this Court engages i, a faii stare decisis ^nal^sis9 overruling

RegisterDs attomey-fee hol.d.ing is still appropriate. Under Galatis, the Court may

overrule one of its prior decisions "where (1) the decision was wrongly decided

at that time, * * * (2) the decision defies practical workabiiity6 and (3) abandoning

the precedent w^-uid not create an undue hardship for those who have relied

upon ito'd Galatis, 100 Ob.i.o St.3s1 216^ 2003^Ohi^^5849, 797 N.E.2d 1256, at

paragraph one of the syii^bus. The attomeymfee holding in Register satisfies each

of these elements.

a. Register Was Wrongly Decided at the T.imeo

Register's attorneymfee holding was wrongly decided at the time, for ail. the

reasons set forth above. In addition6 the Court has previously held that a lack of

a thorough analysis or a "detailed di^cussion"a in an opinion is evidence that can

establish the wrongly decided prong of the Galatis test. Ruther v. Kaiser, 1.34 Ohio

Sta3d 408^ ^012-Ohiow5686g 983 N.E.2€i 291s 23. The Register opinion devoted
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only two out of 44 paragraphs to its att^rn^^^^^e holding, and these paragraphs

do not mention the ^^^cy and practical consequences of limiting attomey--^^^

awards only to parties who have a ^^ym enf obligation with their co-Linsel.

Register, 116 Ohio Ste3d 88, 2007µOhiow5542m 876 N,E,2d 913, at J[ 23m24. This

iirrdted discussion is reflective of the fact that none of the briefing addressed the

availability of attorney fees in cases where the client has no payment obligati^n/

nor did the Court have the benefit of oral argument.

b. The Decision Defies Practical Workability.

This att^^^^^^^^^e holding in Register also satisfies the second Galatis factor,

because it defies practical workability. Register ignores the practical realities of

litigation and the discovery process. That process functions effectively only if all

parties follow the ruies-^^ face appropriate sanctions when they do not. See

supra pp. 27-30 (discussing the purposes of the discovery rules). Preventing

7 Only one party briefed the CivyR. 37(D) issue in Register and did so without
addressing the availability of fees when the client does not pay themo See
Relator9s Motion for the :Iriposition of Sanctions Against Respo:^^^i-it or
^^^^^^^^ent'^ Counsel for Failure to Attend a Previously Noticed Deposition,
filed May 18, 2007, in State ex relo Citizens for Open, Responsive & Accountable Govt.
V. Register, No, 2007-- 02389 available at
http./j-^vwwe^^onetostate,ohwus/pdf_vi^^er/Pdf-viewereas^^^^df---596822,^^^
(accessed May 15, 2014) ,
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non-houriy attorneys from recovering atkorney-fee awards encourages tl-^eir

opponents to ignore discovery requests and further disadvantages the chent^

who could not pay their counsel on an hourly basis. See supra ppo 32T3^.^.:

Furthermore, I^^^^ster's attomeyaf^^ holding has been the subject of

widespread criticism, which is an indication that tl^e holding defies practical

workability. Gal^^is., 100 Ohio St3d 216, 2003wOhiow5849,, 797 KE,2d 1.256b at

'150. Of the many antici curiae who support Ms. Wilkinsy construction of

CxvR. 379 one describes Regaster°`s analysis as one of 6`incurabl^ inconsistency,,9

Arfdci Curiae Legal Aid. ^ocieties' Memorandum in Support of Jtirisdiction 13-149

filed Nov. 14, 2013, in Wilkins v. Sha'ste Inc. et al<, No9 2013m1794s available at

httpaJ/www.sconet.state.oheus,^pdf_vi^^^^^^df-viewer,asp.^^pdf®736719.,pdf

(accessed May 15, 2014), in addition, this Court recently published for public

comment an amendment to CivoR. 37 that would have abrogated the attorney-fee

holding in Register, wh.ich drew wide, unanimous public support,8 That support

After accepting this appeal, the Court withdrew the proposed amendment to
^ivoRo 37. Ms. Wilkins believes that the better vehicle for addressing Regisder ^^
through a decision in this case, rather than a rule amendment, for reasons she
explained in her memorandum ^^ support of jurisdiction.
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also demonstrates that the attomeyafee aspect of the Register decision, defies

^ractica? workability.

C. Abandoning the Attom^^-F^e Holding in Register
Would Create No Undue Hardship.

Ov^rrWing the attomeymf^e holding Register would create no undue

hardship. In fact, correcting the misinterpretation of Civ9R. 37 would have the

opposite result-it would alleviate undue hardship. As explained above, Register

encourages parties to ignore their discovery obligations when the^r know they

will run no risk of attomey-^^^ sanctions. Overruli-ig Register wil.l level ffie

playing field in litigation by subjecting all parties to fhe possibility of

attom^y4^^ sanctions when they breach the rules -and by allowing all parties to

pursue attarn.eyafee awards when their opponents ^^^ach ffie ruIesv Surely, if

this change is hardship at all, it is not ^^.due.

Moreover, abandoning precedent creates undue hardship only when the

prior decision "'ha^ become so embedded, so accepted, so fundamental, to

everyone°s expectations that to change it would produce not just readjustments,

but practical reai-world dislocations," Galatis at '.J. 58, quoting Robinson v, Detroit,

462 Mich. 439, 466, 613 NoWa2d 307 (2000). There is no cause for concem here.

Register is a relatively recent decision, so it has not had time to become
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s^em:^^dded, accepted, and fundamental iaw,"s and overruling it would cause no

chaos, Compare State v. Burton, 10th Disto F^ankUn No. 06AP-690, ^^07mOhio-1941,

'126 (no undue hardship to overrule two deca.sions that were less than a year

old), with ^^^ re, Estate of Holycross, 112 Ohio St3d 203, 2007-Ohiom1, 858 KEo2d

805, '124-27 (finding undue hardship and refusing to overrule a 13M^ear--oi^ case

on which 12 appellate distekct had relied in subsequent decisions). To date, only

two courts have applied Regester's attomeya^^e holding-th^ Eighth District in its

optr'%on below and the Third District in Yeager v. Carpenter, 3d Dist: Union No.

:i4a08-15, 2008-Ohioa4646, '19 (relying on Register to find that a party cannot

collect attomey fees unless he proves that he "actually incurred attorney's fees'6).

Furthermore, there is certaii-ily no undue hardship to Ohio litigants in aligning

Ohio discovery rules with the majority of states that have addressed t-ds iss^.^es9

T'hus, overruling the attorney-fee holding in Register would create no undue

^^^^sli%p,

9 See supra note 1,
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IV. CONCLUSION

For these reasons, Ms. Wilkins requests that the Cou.rt reverse the Eighth

District's decision. and adopt Ms. Wilkins' proposed proposition of law.

Respectfully submitted,
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CIaims against a@I other d^^^ndantss Wiildna ^oIurtWly disrnlssed her claims aga3nst

appellant on Oiztober 11, 2012.
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FN K D, CELEBR , j
JUDGE

^



AUU 16 2013

._^._.

court f ppeatz of Q8jj in
EIGHTH APP.^LLATE I^^STRXT

COM= OF M-YAROGA

JOURNAL ENTRY AND OPINION
Noe ^^^^^

KRISTEL ^^^^^^

^^^^^IFF-APPELLE E

va.

S '^^^ ^^ORPORATED, ET AL4

^^^^NDAINTSa.^^^^LANTS

[Appeal By: Process to Closing, LaLa^^^
^^^endantwAp^^lla^^]

^^^^^^^NTn
REOr ERSED AND REMANDED

---------------

^^vil Appeal from the
Cuyahoga ^^^^ Court of Common ^^eas

Case Nosa CVa740106 and CVK753315

BEFOREa ^alebrezzez J.g ^^ewae*e A.Jy, and Jones8 J.

RELEASED AND ^^URNALIZEDy August 15, 2013

5



_in

4'Y YsR

tj

wo

^^^^^^ FOR APPELLANT

Wffliam D. .^^^^^
815 S-aperi^r Avenuea East
^^^^ ,9u^^^^^^ ^^^^
CIeveland, Ohio 441.^4

ATTORNEY AND LEGAL IN`^^^^S FOR AppELLEE

Andrew S. ^^^s
Mltor- A. Kramer Law ^^^ Center
OsW.Ra', ^choc^l of Law
? 107^ East ^oul^^axd
Cl^-velamd, Ohio 44106

Asher
^ndly ^^s
James Thomas
^^gral Interns
^^^n A. ^^^^ Law Clinic Center
C,WRR,Uo Sch^^^ of Law
11075 East BD-al^^axd-
Cle^eland} Obi.^ 44106

F#LED AND JOURNAL-IZEC^
PER APP:R, ^^(^)

AU^ 15 2013

gy^J^^ Cd^IR^$
^^ ^^?^ ^ ^pEA LS

6



^RAN-K D. CELEBREZZE, JR., J,o

Of I} This ca_^^^ came to be he.^^ on the accei^xat^^ calendar ^-tir^uant to

.^pp,X 11e1 and LocoR. 11.1,

J12} ^ef^^dantaappell.ant, Process to Closing, L.L.C. ('appe^.ant")n

appeals the j-ad.gment of the trial court ordering it to pay attorney fees in the

amount of $1,000 as a discovery sanction ^^^^^^^^ to CivaR. 37e On appea,,

a^^^^^^ argues that pl^tiff-appell.ee, Kxi.ste1 Wirkmsf failed to meet her

burden of proof in showing that attorney fees were necessary. For the ^eaEons

se°^ forth herein, ^^ reverse the ^^dgment of the trial ^o-urt,

1s Factual and Procedural History

(^^) In AP^ 2010, Wilkins retained the Yfflton A. ^^^^ Law C:€^^

^e'n^^ ("the Chnie48) ^-^^ represent her in a ^^^^^e involving a home repair

contract, The Clinic is operated by the Case Western ^^^^^^ University Law

^ch^ol. Students in the Cii^^ ^^ ^^^tifiacl legal interns ^^pr^^entang low-

incom^ clients ^ncl^^ the supox-vision of licensed attorneys. A^tliou^^ the Ch^c

agreed not to charge ^^^^ any fees for her representation, her retainer

aga°^ame-a^ ^^^^^^^ ^on^empl^^ed the award of a^^orn^^ ^^^^ ^om adverse

parties, and WiU-,ins agreed to be .^ ^^^^xwible for paying other r-c^^^s alld expenses

related to the case,

(141 On October 28, 2010, Wilkins filed her complaint against ^ha'^^^

^^corpora^^d and Steve Davis in Cu^ahr^ira C.P. NO, CV-740106, alleging

damages axising out cs^a homeMrepair contract. On April 15, 2,411fWilkzns fded
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a ^elated ^^^plaiut ^^^^t def^^dan^^ RBS Citi^^^ National Ass®ciation in

Cuyah^ga C.P. No. OVA753315 and later r-amecl appellant in an amended

complaint. Il^ cases werd consolidated by the trial ^^^ on May 16a 201L

[151 On August 19, 2011, Wilka,^^ ^erved appellant ^th discovery

^iamands in tho form of in^^^rogatories, requests to ^roducex, and demand for

admissions. Ap^^Ran^^^ ^^^^^^^^ were due on ^^^^em^^r 195 2011. When

a^^eHan^ ^^^^ to ^elY respond to the ^^^^^^ry dLamandsg ^indn^ ^ed a

motion to compel discovery a-nd fG^ sanctions ^^s-uant ^^ Cjv.R. 37(A) on

October 138 2011. Wilkins supported her m^-l-ion with the sworn affida°^^ of her

^^^^rneyx Andrew S. Pollis. Appellant did not oppose that m€^tiona and on

November 22p ^011, the trial court ^^^ed WiEdna5^ motion, indu^ g an award

of attorney fees in the sum of $1x^^^ as a discovery sanction.

^^^^ On November 30, 2011, appellant ^^^edth^ trial court t-o vacai-le its

san^tionardere On ^^^ember 23A 2011, the trial ^^^t denied ap^ellanfsmotion.

^^^ ^^^^lviu^ ^^^^ claims against aH other d^^endantsx Wilkins voluntarily

diama.ssed ^^ claims against appellant on October 11, 2012.

1171 ^kn^ellan^ now brings this timely ap^eale rai^^^ two assignments of

^^^^^ for ^^^^^-

L A party is not entitled to an ^^^d ol attorney fees as a sanction
under Civ.R. 37 if she has not paid, or has no obligation to payfattorney fees.

IIF The trial c^^ did not have sufficient eviclence tci determine the
reasonab^e amount awarded as attorney fees under the
^^^^^tanceso
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^^^ Law ancl Ana.i.ys;:s

A. CivsRd  37

(1181 In its first assignment of ^^^^^, appellant a.x°gu^^ that a party is not

entatled. to an a^axd of att^^^^ fees as a sanction unde:^ Civ.R. 9 7 where; as

hexeb the party ^^sm^^ paid, or b-as no ^bhga^on ^^ pay, attorney fees,

^^^^ The clecisir^^ to impose sanctions pursuant to Civ,R. 37 is within the

discretion of the ^^^^ court; thnsg we wM •not reverse the trial courtps d^cisior-

a^^en^ an abuse of discretion. Idaurer° u. Boyde 9th Dist. Summit No, ^3818,

2008-Ohic413848 16, citing Millas Yrc^nsfer8 Inca u. Z & Z .^^^^^^i& Cov8 76 Ohio

App.3d 628, 602 N.Es2d 766 (6th Dist.1991).

(110) CivR 37W provides that ^axtieB may file motions for Drd^^^

^om^^^^ ^^^^ery: If ^e motion is grant-ed, ^^^.R. 37(A)(4) provides that

* * ^ the court shall, ^^r opportunity for heax:ang, require the party,
or deponent who opposed the motion or t-h^ party or attorney
.advisin^ ^^ch conduct or both of them to pay to the movin^^^ the
^^^^^^^^^^ expenses inci.^^ed in obtaiiiin^ the orderx it^^^^^^ing
attorney"s fees, ^^^^ the coaxrt fm^^ that the opposition to the
motion was ^ub^tantiallyjustified or that other circumstances make
an a^^^ of expenses ^just.

(Emphasis ad^ed.).

(1-111 ^^^ently; this court determined that legal in^^rns$ unrl.^^ the

supervision of an ^^orneyMpra^fesso.^, were entiti^^ to an awax€^ of attorney fees

under R.C. 1345.09M(2)o .^^vors uoBurkey ^th Dzst; ^^^^^ga Noo 98617, ^013„

Ohio-823. In ju^ti-t^ the awa.x°d, this ^^^ relied on Gova13ar R. E, which

states iu ^^^en^ ^art,
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Al^gal intern ^^aRnot askfc^^ or receive any com^ensat^on or.
^emun^ratxon of any kind^^^ a finandaldy n^^^^ client ou whose
behalf ^ervic+^^ are ^an^^^eclo However, the law school chmi^, legal
aid ^^eaue ^^bli^ ^^^ender's office, or other legal ^ervices '
organization may be awarded attorney fees for €^^^^^^s rend^^^^ by
the ^^gal intern consistent with the Ohio RWe^ of ^^^^^^sional.
Conduct and as pxovid^^ by law,

F^^^^s at ^ ^^^

12) However, ^e P€^^^^^^ where sanctions were ^rdereaI ^^su ant to

R.C, 1345R0^(P)(2), the case at hand involves sanctions requested ^^auant to

CivaRa 37(A)(4). '^^^^ we recognize the clear language of Gov.Bar R. II ancl its

directive that I^gai interns may recover attorney .^^^s as permitted by law, we

are unable to ignore the Supreme Court of Ohio'r. application of CivoR. 37 in

State ex'r°eL Cztizens for OpenF Responsive & A^co^inte^^^^ ^aut, Vy ,^egister3 116

Ohio SUd 88g 200^^Ohiow6542a 876 NeE,2d 918. ^ ^egistere the Supreme Court

of Ohio demed Citi^ens" requested attorney fees under Civ.R. ^ 7CD) based on

Cit^ens°Mure to produce eviden^^ that it had 'act-uaU^ paid or was c^blig,;ated

to paf'its attorney a ^^^. Id. at 1 23-24, The co-L•t hold that in order for a trial

^^^^ to award attorney fees as a sanction mder Civ.R. 37, there mnat be some

evidence of a fee agreement ^^ payment €^Y the a^^ev^^ party to his or her

attoaneye Id. Accordingly, the court concluded that "an award of attoimov fees

as a sanction for a diar-overy violation must ^^tuaHy be 'm^uxred by the party

^^e:king the ^^axI' Id.

(^13) In the case sub judice, Wffiin^ was not obligated to pay attorney

fees. Th-us, on the authority of the Ohio Supreme Couxt, we must ^^st-ain the
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assign^mer^t of error, albeit reluctantly, based on Will6x&s inability ^^ produce

evidence that ^^^ actually inczured attor,^^^^^^^ as a result c^^the legal :n^^r-us

a^^taining the ord.^^ ^ompo11^^^ discovery ^ this matter, ^or^^^^^, we find no

raer1^ to ^ViWmsxs assertion that ^ggisteap is only re1^van^ to cases ^^^^^^

Civs& 37(D) and does not apply to a motion for sanctions brought -under CivqR.

87(A)(4),- See Yea,^er V. Carpenter, 3d Met,o ^^^on Noe 14-08w16e 20084^^o-4646k

If ^ (applying .^^^^^er to CivaR, ^^ in general); see also Wrii-beh v, Mi^^er, 183

Ohio .^^po^^ 445, 2009^Ohic-3862, 917 NX,2d 349 (9t1:a.Dizta) ^^^^lying Regi^^er

to a motion for sanctions ^^^^gh^ under Civ,R. 37^^^^4^^^

(IT14) Appellant3s fx^t- a^Bignment of onox i-q sustained.

(115) Based on a-ur resolution of appe11ant'^ first a^sign^e-nt of error,

ap^ellaat`^ second assignment of error is rendered mooto

^T 1-6) This cause is reversed and.remanded to the loWe3Y court for f-uxther

procea`^^^ ^onsi^^^^t with this opinion.

It is ^rd-^^ed that appellant recover of said a^^^lle^ costs herein ^^ede

The ^ouxt fmd^ ^^ere'were reasonable grounds for fnis ap^eal,

It is ordered that a special mandatte issue out of this court directing the

Co.^^on ^^ea^ court to carry this judgment ^to ^^^^^^iona
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A certified copy of this entry ^ha-U ^on^titu^^ the mandate pursuant to

Rule 27 of the Rules af"Appel^^^e Pr^^^duareo

FRANK D. CELEBREZZE, J-Ra^ JUDGE

LARRY A. JONES, SR., J.8 CO.^CURS8
MELODY J. STEWART, AeJa, DT^^^^^^ ^TH SEPARATE OPINION)

^^^^DY J. STEWART, A.Jo, DISSENTING:

^11°^^ 1 am not ^onvin^^clthat the Supreme ^ourfs analysis in ^^^^^ ^^^^^^

^itizea^s foa^ Open, Res,^^^^ive &Acca^^^^^^e Gouta us .^egiater,1 ^^ Obi€^ SUd 88,

2007-Ohio655428 87.̂°.a NoMM 913, is disp^sita.^^ of the issue in this case,

Fu:^^ermoreF a decision that holds that indi^ent clients are not ^^ti^ed to an

award of attorney fees for their l^^^^^^ who provide pro ^ona representation is

in complete derogation ^^th^ Supreme Court Rules for the Government ^^th^

Bar of Ohio ancl bad public ^olicy, I woulcl affirm the trial ^^urfs decision.

^1181 Register° is an ^^i6i.nal action for a writ of mandamus ffied in the

Supreme Court of Ohio. In Register, th^ zelato^ moved the c^^t p^suan^ to

Civ.R. 37(D) for an award of expenses and- attorney fees against the ^^sp^-r-clent

and her attorney as a discovery sanction for fai^^^ to ^^^encl a duly noticed

deposition. The cou^t a^arcled- an amount for expenses the rela^er proved it

incurred (couA reporter faess copies, etc,), b-ut declined to awa-rd attorney fees

Bn^ ^ that "QCiti^^^ ^ ^trod-a^ed no 6id^^^^ or ^^en^ that it has ^^^ua-Uy

paia or is obligated to pe-y [the] eft^^^ey fees i-n this case" Id. at 11 24.
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119^ Unn^ the relator in Regi,^^er, W^^ ^icl im^aclu^^ evidence ^^^^r

fee a=an.^ement with.the law c.^^ that ^equ,i^ed hiswp to a^ui^t and cooperate

with efforts to obtain attorney f^^^ from adv^^ ^^ parties. Thi^ s4hould ^^^^ for

a client who i^ being ^ep^^^^^^^d pro bona. Furthermore, the "caused. by"

language in Civ,R. 37(D) amd the 'znaurred;' language in Civ.R. 37(A)(4) are

`^^ ^^iantN  Ancl a^ Wilkins notesx ^^^in'-er does not ^^ecifica3ly ^^ohibit. an ^ward

of atto^°^,ey ^^^^ ptusuant to s iv,R. 37(A)(Q,

(fi 20) Fiu^ g no merit to the aa,T^ ent that the h€^lding in .^^^^^^^ is not

^^^^siti^^ of this case} the majority ciu^^ to Yeager -u. Carpenter, 3dDiqto Union

No. 14A0$M15x 2008-Ohiow^^46P and Wrinch v. Miller, 18.3 Ohio App.3d 446, 2009b

Ohi.oN8862B 917 NrEy2d 349 (9th Di^t)7 for the proposition that ^egiater app^^^

to Civ_R.. 37 in general and to a motion for sanctions ^^o-aght tmder Ca.v.R..

37(A)(4) sp^cifi^aUya The majority"^ reliance on these cases is misplaced.

^^121) Although the court in Y^^^^ ^ef^^en^ed Civ.R. 37 ^ general, the

case cl^^t with a motion for aanctic^^^ pursuant to Ov,Ro 37(B). That section of

^^^ n-dek ae Civ.R< 37(D), contains the '£^^^^ecl by" language. Ancl the court in

Wrinc^ did not app1y .^^^^^^^ to preclude the award of fees. The Wrinch c€^^

^^^^^^^ecl ^ha^^

^^ the trial court cI^-axly had the a.uthori^ ^^suant to
Ca.v9Ra37(A)(4) and Civa R93 7^^ to a^ardr^^onable attorney's fees,
it i-a equaUy apparent from the record the-^ the evidence presented
was not sufficb^^^ to determine what fees the [^^^^ ^axti^^]
actually in^^^ed or ^l-iefft^^ the fees were reasonable under the
cir^^^^tances. Th-us8 while it was not ^^^^^ for the trial court to
awaxd attorney's f^^s in this instance, the abBence of evidence
inda.ca^^^the actual am^unf. of the fees or that the awarded a^nount

1.3



was ^ea^^nabl$ requires ^^^ to reverse and ^^^^^ so ^ua^ the ^i a^
^o-Lut can properly determine the appr^^^^'a a^ard.

Id, at 140:

11[22) The m^^ority^ ^eHan^^ on.^eg^ster^ andths other cases it cit^ais also

mi^^laced. because none ^^th^^^ cases deal specifically with an .^war^ of a^^rn^^

fees to a legal sai°vi.^^^ or^^^ation, A^ the majority n^^e'sx ^his couit has

^^^^ecl attorney fees, on the authority of GovaBar R. 11Y to a ^^ who is

represented pro ^on^ by a legal ^^^^^^ organization, See Fc^^ars u. .^^rke5 8th

DistR Cuyahoga No^ ^^617f 2013»^Ohio-823e ^^^^Bar R. IIz section 6 permi^s. an

award of attorney fees to law school chnies9 legal aid b-a^^aus3 -th^ p-ubla.^

^ef^nder's office, or other legal services ^^gani^^tioias for services zendered by

a legal intern. Th^^^ types of legal service organizations serve two very

important ^urpo-ses: providing access to the ^ou-rts for pes^^^^ who ^e indi^euta

and helping to educate law ^adents with practical legal training. The

si^`€.can^^ of both of these purposes is ^^cognized by the Supreme ^ouxt. See

Grove^ar R. ^ and the Supreme Court of Ohio Professional Ideals for Ohio

Lawyers and Judgese1

I f 23) Finally, urdike a^th^ provisions for the ^waxt^ of sanctions under

0MRe 37, section (A)(4) of the i-ule is.-^^^ only pra^-ision that serves as a doublev

edged. sword: invoking application of the rule co-ald result in favorable or

L ^^^^^^^ Court of Ohio, axStatement .^^^ar^^^^ the Provisir^ii, of P^a Br no Legal
Seruices by Ohio Lawyersx" (Sept. 20, 2007), http.//www9sup^^^^^ourt.abio.gov/
.A.^^^cs/DffieeAttyavci3lpra^Bano.^^ (accessed July 31, 2013-)e

14





unfa^^^^bi^ ^^^^^quencese In addition to p^ovidin^^^^ an a^arcl of a^^^^^eyfee^

ana ^^enses to a moving party who ha^ her motion gran^ed, ^^^tion. (4)(A) alsr^

provides:

If the motion is denied, the court shalL after o^^^rtunittx for
hearing, require the m^^^^ party or the attorney ^dva^^ the
motion or both of them to pay to the paxty o^.^ ^^on-:u^ who ^^^^^ed
the motion the ^^^so^^^^^ ^^^^^^ ^^^^^^ in opposing the
mr^tions ^^^^g attorney{s fees, unl^^^ the c¢^^^ ^^^ that the
making of th.s motion was ^^beuantially ^^stified or that ^fner
^cum^^^^^s make an award of expenses ^justa

{11241 Under the majority's an^^si^, an indigent ^^^^ who is represented

^^^ ^ono^Y a ^.eg^. services org^^,^s^^€, a^.d1a^r the ^.^:r^^^.e^ ofale^^. ser4a-^^.ce^

^^^^^^tionA could be required to pay exPen^^F; and attorney f^^^ as a discovery

sanction3 yet be Pr^cluded from ^^^^^^^^ the same.

^^^^^ ^xpan^g the h^^^^ of ^^^^^^^ to stand for the proposition that

14^^^^ wEo provide ^^^ ^^^^ legal services ^^ not entitled ^-0 a^^^^^^ ^^^^ as

a discovery sanction because no expenses were "ineurred.g' gives fe.a-forwserra^^

^^^ers an unfair3 a-ud surely unintended, aclvan-^^^^ over opposing counsel who

are w^xking pro bona, and is inconsistent with the Sup^eme Cc-Lu^^^

encouragement to provide pro ^^^^ legal services and to ensure access to the

coartse For these reasons, I di^^ent,

15



Court of Appeals of Ohio, Eighth District
County of Cuyah^^^

^^^a Rocco, Clerk of Ca^^^

KRISTEL WIUCNS

Appellee

SHNSTE INCORPORATED, ET Aa,,.

Appe{9ee

COA NO. LOWER COURT NO.
^^^^^ ^^ ^V-740106

CP CV-753316

^^^^^^ PLEAS COURT

MOIION NO. 4M51

^3^F^!----------- ^ • °

Muflon by Appel€^e for recans1dem€ion I^ ^enied: ^^ ^une pro tu€^^ ^ntFy (t^oUnn No. 468379) daled

,^ . . • . , s ^. .. ^^ ^; ^ . .

RECEIVED FOR FILiNG
wo

CT i 2013
^O^ERK

OF'T

,̂_.

Jud d MELC8DY ,^- ISTE'e^.'^ ^lmrsLs

,Ju€^e LARRY k JONES SR, ^^^^^^
FRANK D. CELEB
Judge

-----^

16



IIlI111eIlIIilIulNillii(IiIIJI^^ IN
71156129

IN THE COURT OF CO. .. . . .t^^ PLEA.S
CUYAHC)GA COUNTY, OHIO

KRISTE1^ ^LKINS
P1a1^^^^

Case No: CV- 10- 74(110b

Judge: NANCY A FUERST

SHXST^ ^CO^^^RATED, ET AL
Defendant

J 'OURNAI, ENTR'%.'

-K.

PLTF ^^-ML WIl,KINS` ! 0# 9 31€1 M4,9'T'€ON TO COMPEL DISCOVERY AND ltasfF'OSE S,A.NC`i 1.€;^^S A^ '.aMNST DEFI',
PROCESS TO CLOSING, LLC (PTC) IS UNOPPOSED AND ^'°xRt4NTED. a^EFr PTC IS HF1^BY ORDERED TO PRODUCE
ALL REQUESTED DOCUMENTS AND RESPOND TO ALI. IN'f'ERROGATORIES CON'1"AlNED'3N PLTF'S IJiSC^"3VERY
REQUESTS BY 11121111. PLTF IS GRANTED AN EX'I`.^NS1ON UNTIL 12112111 TO COMPLETE FACT D1;^OVERY. PTC
IS ALSO ORDERED TO PAY THE Naa°LTON KRAMER LAW CLINICTHE SUM OF a1,000,00 AS AT3°ORNEY&li'EEz
RELATED TO THIS MOTION. SHOULD DEFT PTC FAIL TO COi^LY W1'I'H THIS ORDER THEY MAY BE SUBJECT TO
FURTHER SANCTIONS AND FINES.

---------- ...__--
J^ad^^ 5^,^^t^^ 111^2^301 I

11/10/2011
FSF:$:EWEt3 I OR FEi F :G

M72+2011 13.3fi.52
ft CI,De4l1'

CiLRAI13 E. FULR91'. €:L.133dK

^^ge 1 of I
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I III^I IIIII NIII IIIII Il1N 91 ilfll IIiI IIiI li I f
71737005

IN THE COURT OF CO. . _. -ON PLE..A.^
^^YAHOGA COUNTY, ^^^

^STE1, Wr-KINS
Plaintiff

SHASTIE WCOR1^ORATEDr KFAL
Defen^t

Case No: CV-10-7401 06

Judge: NANCY A FUERST

JO 'ALE.£ TRY

;i3EFTPRO^^^S, TO CLOSINOL1..C`S IWO111
MCMoN'I`0 VACATE ORDER TO PAY A'I T(3:R1.° FEES IS DENIED,

RECFJVFi3 d^i3%€ r°7€.,FN4'x
U.'2N2331113:12^24

^r: ^S.^A.^
GERALD E. FE:'^32S7', CLERK ^
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69922319

IN THE ^^UKr OF COMMON PLEAS
CIIYA.^^^^^ COUNTY, OHIO

KRTISTEL WI.,KUKS
plL-x^^

Case No: CV- l. 0-740106

Judge: NNANCY A ^UMRS`.1'

SHAS11~,1^CORPORATED, ET AL
Defendant

^^^ ^^ ^^NTRY

PRE-'1'RIAL HELD ON 08f18/2011,
FACT DI^^^^Y TO BE COMPI,ETE..^.^ BY 11f0i92011..
PLAIN'iUT`SEXPERTREPt"3RT D1JE 10J15f20I1.
1^EFENDA.^I'I''^ EXPERT REPORT DUE l V1512011.
DIShOSI'I'IVEMOTIONT9^ ^EFILEDBY 11I15/201L

RESPONSE DUE PER 1,^CR. 11(l)(1). COPIES OF Fbl.,l., DISPOSITIVE MO'TlONSA°^ ^RH;^^'S ARE TO BE PROVIDED1.'O
THE COURT UPON FTLrNG.
PRETRIAL SET FOIZ. 12/13/2011 AT 0930 r^9,r,^,. HE.p+.1UN^.̀,q BY TELEPHONE. PLTF 1.'i31NI1lt`^-TE CONFERENCE CALL
AND CONTACT COURT AT 21644:1-8692 .-'j7^ 86,99..
FINAT., PRE's`RIAL SET FOR 01126r2012 AT 02;00 PML Al,z, PARTIES SHAI.1_. BE PRESENT.
.?:75.1.YTR1A], SE'1' IFOR. 02f2 7f20 13 AT 09:00 AM.
ALL PARTIES ARF, TO ^^BXUT TO THE COURT TRIAL BRZEF„ W1'1NESS L.iSTS, .lURY 11eTST'RLIC'I°lONS,MOTIONS IN
I.,:^kvllNEy AND S"1'1P'LAT1:ONS 7Dr'4'i'S BEFORE TBE TRIAL.
COURTESY COPIES TO BE DEl..lVF RED'ro 'IBE COURT LrPON FlLlNtl,

-^-- ^ -------------- -------- ..^.
Judge ^^^aWre 08I1812011

08/18/2011
RECEIVED FOR l'ILI'_•dG

08f19=1 10:56:34
By: CLPAL

GERALD E. Fb.TERS-l', CLERK

Page 1 of. 1
19



r,....... Andrew S. Po[lis
----- - - -- ---- ----- ---

^romo CLERK Ew'0TlGE@CUYAH0GA^0UNTYeUS
Sent Friday, ^ua^a 03, 20112:31 PM
To: ANDREW.POLL€S@CASE,^DU
SubJecto Cuyahoga Ce^urty C€erk of Couft Notaflcata¢an ['_'V-1 1-753316]

This is an automated notification. Please DO NOT REPLY to this E-^ailo
This Ea^ail message, including any ^^^chiizents, is£€^r the sole use +^^^^ intended recipient(s) and
xn^^ contain p.^vate9 confidential and^or privileged information. Any ur^^^^oA^ed review, use,
disclosure or distribution is prohibited. If you are ^xot the intended recipient, please destroy ^ copies
of this original E-^^^ message.

^^^^^ ^ 11-^^^^^^
Case Captiana KRISTEL "VVIL:f^Svse RBS CIT^^ENS, NATI^^^ ^^^CIAT^^N
Judge. JOHN D SUTLTIA
Room. 23B JUSTICE CENTER
Docket Date: ^^^^^^^o_ti
N^dee T^pe. (JEPC) JOURNAL EINITRY NO'^^^ Notice ID/Batch: 17596622 - 93:z^6o

To: ANDREW S POLLIS

THE CAPTIONED CASE IS HEREBY TRAN^^ERRED TO THE DOCKET OF ^^^^ NANCY A
^;_....: FUE ^^^^^^^^ ^^3R C^3NSOLID^,fION'^^H C^^ ^'0. ^ ^.o-7^.o^.o6.
^c .. ; ...... ...... ...... .. .. ...... .. .... .. .. .. ..

CLDLJ o6/o2/201.1
N'OTICE ISSUED

On Copy=
IUMN L GIFFEN (DLQ ... I^^IF.^^^@T^IN^GK^^^
KAREN L GIFFEN (DaA) -• SWAT8ON@THrNKGYCOM
ANDREW S POLLIS (PiA) - LAWCL^^^^CASE X D U
^^^ DOE ^ANK, N.a^^ L-NKNOWN (D2) _.
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RULE 379 Failure to Make Di^^^^erye Sancta^^^

(A) Mcatlon for order compelling discovery. Upon re^o^i^.hle^.otice to other p^CRes
and all persons affected thereby, a party may move for an order compelling discovery as follows:

(1) ^^pmprlate craurtK A motion for an order to a party or a deponent shall be made
to the court in which the action is laending.

(2) Motion, if a deponent fails to ar:swer a qLtestion prqpounded or subra¢^^^d under
Rule 30 or Ru1r 3l5 or a pa ". fails to answer an interrogatory submitted under Rule 33, or if a
party, in response to a request for inspection submitted under Rule 34, fails to respond that
lxrospect€on will be permitted as requested or fails to permit inspection as requested, the
discovering party may move for an order compelling an answer or an order compelling inspection
in accordance with the request. On matters relating to a deposition on oral examination, the
proponent of the question may complete or adjoum the examination before he applies for atb
order.

(3) Evasive or incomplete ans^er. For purposes of this subdivision an. evasive or
incomplete arasiver is a failure to answer.

(4) Award of expenses of motion. If the motion is granted, tlic court sliallg alter
opportunity for hearing, require the party or deponent who opposed the motion or the party or
attorraey advising such conduct or both of them to pay to the movarag party the reasonable
expenses incurred in obtaining the order, including attorney°s fees, unless the court finds tliat the
opposition to the motion was substantiallyjusti^ed or that other circumstances make an award of
expenses unjust.

If the motion is denied, the cor,:an shall, after rspportmaty for hearing, require the moving
party or the attorney advising the motion or both of them to pay to the ^arty or deponent who
opposed the motion, the reasonable expenses incurred :ra opposing the araotir>nR including
attoa^ey's fees, unless the court finds that the making of the motion was substantially justified or
that other circumstances make an award of expenses ua-ajust,

If the motion is granted in part and dcnied in part, the court may apportion the reasonable
expenses incurred in relation to the motion among the parties and persons in a just manner.

(B) Failure to -comply wltll €ardero

(1) If a deponent fails to be swom or to a-liswer a question after being directed to do so
by the court, the failure may be considered a contempt of that catuk,
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(2) af any paity or an ^^.acer, director, or managing agent of a party or a person
designated uraderRule 30(B)(5) orRule 31(A) to testify on behalf of a party fails to obey an order
to provide or permit discovery, including an order made under subdivision (A) of ^ais rule and
Rule 35, the court an which the action is pending may make such orders in regard to the failure as
arejust9 and among others the following:

. (a) An order that the matters regarding which the order was made or any other
designated facts shall be taken to be established for the purposes of the action in accordance with
the claim of the party obtaining the ordero

(b) An order refusing to allow the disobedient party to support or oppose designated
claims or defenses, or prohibiting him arom introducing designated matters in evadencey

(c) An order striking out pleadings or parts thereofs or staying further proceedings
until the order is obeyed, or dismissing the actlGn or proceeding or any part ther^of, or rendering
ajudgment by default against the disobedient party;

(d) In lieu of any of the foregoing orders or in addition thereto, an order treating as a
contempt of ^oun the failure to obey any orders except an order to submit tD a physical or mental
examination;

(e) Where a party has failed t^ comply with an order under Rule 35(A) requiring him
to produce another for examinationg such orders as are listed in subsections (a), (b)s and (c) of
this subdivision, unless the party failing to comply shows that he is unable to produce such
person for ^xamanatlono

In lieu of any of the foregoing orders or in addition tlieretoY the court shall require the
party failing to obey the order or the attorney advising liim or both to pay the reasonable
expenses, including attrsrneyFs fees, caused by the failure, unless -die court expressly finds that the
failure was substantlallyjustified or that other circumstances make an award of expenses un,jttsto

(C) Expenses on failure to admlt ff a party, after being served with a request for
admission under Rule 36, fails to admit the genuineness of any documents or the truth of any
m. atter as requested, and af the pany requesting the admissions thereafter proves the genuineness
of the document or t,lie truth of the matt^r., he may apply to the court for an order requiring the
other party to pay him the reasonable expenses incurred in making that proof, gaicluda',g
reasonable attomey°s feeso Unless the request had been held objectionable under Rule 36(A) or
the court ^".^ds that there was good reason for the failure to admit or that the adraiass:c^^ sought
was ol='nt^ substantial importance, tne order shall be made.
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(D) Failure of -party to attend sit own deposition or serve answers to
interrogatories or respond to request for ^^^^ectione if a party or ^i o^^er director, or a
managing agent of a party or a person designated -un+^er Rule 30(B)(5) or Rule 3 I (A) to testify on
beb:alf of a paity fails (1) to appear before the officer who is to take' his deposition, after being
served with a proper notice, or (2) to serve answers or objections to interrogatories submitted
^ndcr Rule 33, after proper service of the interrogatories, or (3) to serve a written response to a
re€l-uest for inspection submitted under Rule 34, after proper service of the request, the cou-t in
which the action is pending on motion and notice may make suc1i orders in regard ^^ the failure
as are just; and among others it may take any action authorized under subsections (a), (b), and (c)
of subdivision (13)(2) of this ruleo In lieu of any order or li addition the€etoy the court shall
require the party failing to act or the attorney advising him or both to pay the reasonable
^^^ensesg including attomey°s -feesR caused by the failure, unless the court expressly finds that the
failure was substantlallyjust;fied or ^iat other circumstances make an award cs^expenses unjust.

The failure to act described in this subdivision may not be excused on the ground that the
discovery sought is objectionable unless Lhe party failing to act ha's applied for a protective order
as provaded by Rule 26(C).

^^ Before filing a motion authorized by this rule, the party shall make a reasonable
effort to resolve the matter through discussion with the attomeyq Unrepresented party., or person
from whom discovery is sought. 7"he motion shall be accompanied by a stater-nent rer-l^^^^ the
ef-farCs made to resolve the matter in acoordance with this section.

(F) ElL-ctronicakly Stored Information. Absent exceptional circumstances, a court
may not impose sanctions under these rules on a party for failing to provide electronically stored
€n.f'orflnataon lost as a result of the routlaies goad-faltl^ operatioii of an electronic 1nforma.tarsn
system. The court may consider the following factors in determining whether to lmpose
sanctions under this division:

(^) Whether and when any obligation topreserve the information was trlggered,

(2) Whether the lnfbrrnatl^n was lost as a result of the routine alteration or deletion of
inforr€iatio^ that attends the ordinary use of the system in assues

(3) Wla^^^er the party intervened in a timely fashion to prevent the loss of information;

(4) Any steps taken to comply ^rl^b any court order or party agreemeni requiring
preservation of specific information;

(5) Any other facts relevant to its determination under this division.

[Effective: July 1, 1970; amended effective July 1, 1994; amended effective July 1, 2(108,]
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Staff Note (,^^^^ 1, 2008 Ameradment)

Civ, R. 37(F) provides factors for judges to consider when a party seeks ^^^cUors^ against an
opponent who has lost p^^^nfialfy relevant aIectmnicaliy skared informatEon. This rule does not
attempt to addrm the larger question of when the duty to preserve efectm:^ically stored ir^formation
is triggered, That €rsabWr is addressed by case law and is general[y left to the discrebon of the trialjudge.
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