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THIS C4,SE , I^ OF PUBLIC AND GREAT GENERAL ZNT^^ST

A foundational principle of class actiori law is tliat a putative class action which includes

individuals who did not susta,in. any actual harm or damage as a, result of the chal.len9ed conduct

must fail. See .^tammeop LLCv. t1hiled Tele. Co. a^^ Ohio 136 Ohio St.3d 231, 994 N.E.2d 408

(2013) at 153 (herelnafter referred to as "St€ammeo I1''); Felix v. Ganley Chevrolet Inc. et al. 8"n

Dist. No. 98985, 20l3rOhioR3523 appeal allowed by Felix v. G'a^^ey C^evrolety Ina, 138 Ohio

St.3d 1413, 3 N.E.3d 1215, 2014-Ohio-566 (Feb. 19, 2014). ("Felix"). The Eighth District's

disregard of the special statutory procedure ^ovemirrg Board of Revision ("BOR") complaints,

along Aith the prerequisites for class certification, threatens that fundamental principle.

1n. reversing the trial. court's denial of c1ass certification, the Eighth Distrgct's decision

creates ancer^nty regarding finality of decisions of the BOR, and ostensibly opened all Ohio

counties to unforeseen liability for valuation disputes thought to have been settled years ago.

Ohio's leglsla^^^^^ developed a statutory scheme to create faimess and finality ln resolving

property valuatiorr issues and distributing prQper^ taxes to govemmerrfial subdivisions. The

Panel's flawed decision creates an unwarranted workmaround for taxpayers who fail to follow

this statutory scheme in a timely manner. lt seriously disrupts firrata^ial planning, on both the

county and local levels, ordering c1aw-backs of property taxes collected years ago.

VvUle this Court's decision in Felix ve Ganley ChevroZet, Inc., No. 2013m1746, may be

informative in this case, ztm^^ or may not necessarily be outcome deterrnlnative. ^^^endi-ng on

the basis and scope of the C',ourt?s decision, Felix may control the autcornehere---or it may not.

If the decision in Felix as to its first proposition of law (which mirrors :proposition of Law

No. 1 in this Memorandum) is answered. in the affirmative, review in this case may still be

warranted in order to clarif-r why at least some of the putative class members do not, and never

did, have a claim, thus preventing certification.



S`T"ATEMENT OF THE CA E s^^D FACTS

A. Musial Files a 2008 Valuation Decrease Comp1a1nt in the BOR

This case's origin ae-tua11y begins with another quasi-judicial proceeding which became

fina11ong ago. Appellee, Musial Offices:CAde ("Musial") is the own.ea^ of real property at 28885

Center Ridge Road, Suite 202, Westlake Ohio ("the Property."). Sometime in late 2005, the

County Auditor assigned a tax valuation of $679,500 to the Property for tax year 2006. Pursuant

to Ohio law, Musial received a tax bill t1^^^ clearly reflected that ^aluatlon.. 1n January 20€19,

Musial filed a decrease complaint with the Cuyahoga County BOR ("the BOW') for tax year

2008 (the last year of a triennium) watli respect to the property, seeking a valuation reduction

from $679,500 to $499,000. The ^^stlake Board of Educatloai filed a Counter Claim with the

BOR in May, 2009 seeking no reduction in. taxable value for tax year 2008. In November 2009,

the BOR held a hearing on the matter. 1:^ Janwry 2010, the BOR issued a decasion. letter to

Musial ___ with a copy to Counsel for Westlake Schools - 1nformiiig Musial that the Board. of

Revision lowered its 2008 tax valuation from. $679,500 to ^499,000.

B. The Property is Revalued in 2009's Triennial Update; Musial Voluntarily Pays

'1'1^e year 2009 was, a "tnenn1al update yea°'y in. which the ^udits^^' was required to fix a

new value upon Musial's property and all real property i-n the ^^Lmty. Pursuant to this duty, on

December 15 2009, the Cuyahoga County Auditor's +^^^^ ^en^^ated and sent to Mtis1al a 2009

tax bill ^vh1ch clearly infonned Musial that the 2009 value o fthe prop^^ was ^et at $679,500.

The bill also informed Musial that the deadline to pay was January 20, 2010. Musial voluntarily

paid the property tax bill generated on December 1, 2009. Musial did not file any protest before

payi-n^ this bill. Ap. Op, at T-1 4.
............................................................................

' On J'anuary 1, 2011, Cuyahoga County converted to a charter for¢n of government pursuant to Art. X,
Sec. 3 ai'the Ohio Constitution. 'r^e Auditor's Office is now referred to as the Office of the Fiscal
Officer.
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C. Muslal ^^^^ Several ^ptions9 But Exercised None of Them

Having received its 2009 tax bill l-n December ol"2009, Musial was on notice that the

auditor had valued his property for '1009 at $679,500. Upon receipt of the notice of valuation

sent to it in December of that year, Musial had several options.

(1) It could have filed a 2009 decrease complal.^t at any tin^c up to March 31,

2010 pursuant to R.C. 5715.19(A)(1) --- or,

(2) It could have notified the BOR that it wanted the hearing on its 2008

Complaint to be expanded into a hearing on both t1ie. 2008 and 2009 tax years,

a.e. a continuing complaint, pursuant to A.,^.^C 56m) Mill Village, Inc. v.

Franklin Cty. Bd. of'.,^evasion, 1 27 Ohio St.3d. 449 2010-Ohaoy4468 - or,

(3) It could have decided that it was not ln. its g-nt.erest to file a decrease cognpl^t

dzi.e to the ^^^e.nse - or,

(4) It could have paid the tax bill for 2009 under protest and demanded a refund

pursuant to R.C. 2723,03 - or,

(5) It could have appealed the BOR's January 1.3, 2010 decision2 finding va1-ue in

2008 pursuant to R.C. 571.7,01 or 5717.011 ar,.d assigned as error the BOR's

failure to include a separate valuation on the property for tax year 2009.

However, Musir^lfaaled to do any of the above. Moreover, it paid both its first and. second

half 2009 taxes based upon a $679,500 ^r'operty value without then making written paymentm

und.erRprotest. Rather than following administrative procedures set forth in Ohio law governing

2 Musial's 2008 decmase Complaint, filed with the BOR oii January 16, 2009, The BOR's
deterralnat^on of 2008's value at $499,000 was never appealed either to the Board of 'I'ax Appeals or
to the Cuyahoga County Court of Commoii Pleas. 'Me County argued for dismissal below based
uport, clear Ohio law providing that: "Where a party fails to exhaust available administrative
remedies, allowing decla.ratory relief would serve 'only to circumvent an adverse decision of ^^i
administrative agency and to bypass the legislative sc1^eme.}' ,^^^^^^ ex ^eL Teamsters Local [Inion No.
436 v. Cuyahoga Cxy. Bd, of Commrs., 132 Ohio St.3d 47, 2012-Oh1o-I $61, T, 19,
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complaints a,.fi to valuations of property, Musial bypassed that special statutory scheme3 and filed

this entirely ^ow civil case, seeking class certification.

D. The County Challenges the Common Pleas Court's Subject Matter ^'Urisdictis^n

Appellants, County of Cti^^^gas et al. (collectively "tbe County") filed a motion to

dismiss Musial's class action for lack of sub^ec.t matter jurisdiction. The County argued that the

trial crsiaA had no authority under law to address the merits of Musial's Complaints because it

sought to bypass a special statutory procedure. State, ex ,^eL Iris Sales Co., v. Voinovich, 43

Ohio App.2d 18, 332 N.E.2d 79 (1975) at T3 of the Syllabus. Tn response to Cuyahoga County's

motion to dismiss purstaant to Ohio Rule Civa P. 12(B)(1)1"or lack of subject matter jurisdiction,

Musial filed its second amended complaint in June 2012, adding a claim for mandainus relief,

in addition to its on^in^ four causes of action, and maintaining its request for class certification.

Shortly after filing the Second Amended Cornplaint, Musial requested class certification

in June 2012. Musial asked that ^the trial court certify the foll€^Aring class:

Cuyahoga C,ountv property owners who fded a complaint against valuation
for tax year 2008 that resulted in the [BORJ r^ducing the taxable vatue of the
property, whose 2009 property value was taxed using a higher value.

'Fhe putative class members' "grievance" seems to be that a successful owner's 2008

lowered value should automatically carry over to 2009. This proposed definition reflects a

fundamental, but critical, misunderstanding of Ohio law as it relates to property valuation.s.

3 St€ate, ex rel. MsSat"es Co., v. Voinovich, 43 Ohio App.2d 18, 332'N.1=;.2sl 79 (1975) at ^( 3 ol°t.be
Syllabus ("Because Chapters 5715 and 5717 of the Ohio Revised Code establish special statutory
procedures for testing the valuation and assessment of real property for tax purposes, declaratory
judgmerit is an. inappropriate remedy which should not be granted as an altematave to these statutory
procedures.").

4 Refuting the plalratiff s. legal theories has been like trying to hit a moving target - every time a
clalm is beaten down, a different one pops up in its place. The mandamus cause ol`actl^^ was added,
over objection, in Musial's first amended complaint ---but failed to include an af f1davit. Musial
amended again, over objection, to add the affidavit to its mandamus claim in June 2012.
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Based upon clear Ohio law, the County agaiii sought dismissal of the Amended Con-iplaints

based upon jurisdictional grounds and the fact that plaintiff simply does nothave a valid cause of

action against anyone. While tlie trial court denied the ^o-Lmtyys motions, the County continues

to contend that -Musial's case should have been dismissed, as it is built upo-D. a co^.fus1.ng mlsh-

mash of absolutely incorrect legal theory and unsubstantiated hysteria and inaccurate riewspaper

acc^uiits of BOR. decisions. Solely for purposes of seeking jurisdiction before this C^urt4 the

County vvill refer to Plaintlff s case as ^muslal liad stated a valid cause of action.

E. The Trial Court Funtertains Jurisdi^^ion^ But Denies Class Certification

The trial court refused to certify a class of taxpayers who fil.ed 13OR decrease complaints

for tax year 2008 that resulted in a reduction, but that subsequently received a higher 2009

valuatzon.. :In its Order, the trial court reasoned that class certification failed under Civo R. 23(B)

due to lack of predomirgancee See Appx. 28-23. The Court was particularly troubled that "a

factual ajaa.lysis of each plaintiff and their corresponding property would be requl.^edY' and listed a

litany of ten possible, factual variations.

F. The Court of Appeals Reverses and Orders a Taxpayer-Class Certified

Both parties appealed the traal. court's Order. Musial appealed d^riial of ^erti^catlon. and

the County crossmappealed. On ^ eba u^ 20, 2014, the Court of Appeals issued an Opzniora

("Ap. Op.'") that reversed the trldl court's ref.a.sal to certify a class urader Rule 23(B)(3). Ap. Op.

T 36. In its Opi-nson" the Eighth District declined to even ack-nowled^e this Court's recetit

opinions in &ammco 11, sg r^ or Cullen v. ^Ytate.Farm Mut. Auto. lm^. Co. 0 137 Ohio St.3d 373,

2013W0hlo-4733, Both of these decisions were either discussed in the briefing or filed as

supplemental authori.ty prior to argument. ^affllngly5 the Court of Appeals also declared that

"[Musial's] case does not involve a valuation dispute." Ap. Op. at12. The Panel also seemed

5



to irriply that Musial's most recent cause of action, in mandamus, is the only valid one. Id. But

Musial's allegation of clerical error, was strangely accepted as proven. fact by the Panel. Id.

Assuming there Aras gny erro^ for purposes of this analysis -which the County denies - the

affeged error Musial describes would not have been of the "clerical" varicty, See, R.C. 319.35.

A clerical error is one that the Fiscal Officer can rea^.iIIy, ascertain by review of his ^twm

iiit^mal records. Id. This Court has noted that "clerical errors are those of the bookkeeping or

copying genre while fundamental errors are those committed in the exercise of the subject

administrative officerEs judgment and dIscretiono" Ryan v. 7,racy, 6 Ohio St.3d 363, 366 (1983) a€.

I'n. 4. Other courts have considered clerical erTors as "those which are comp-utational iin nature."

and do not require the auditor to employ any decIslon-maki.ng skills related to his position. State

ex ^eL Ney v. DeCourcy, 81 Ohio App.3d 7750 780 (I992). Nowhere In. Musial's most recent

Complaint is it alleged that the Fiscal Officer (county auditor) could have Iraspected. or ^^aingned

documents available at the audhorX^ office or in the recc^rder's office to discover the alleged

valuation error of Musial's property. Clearly, under R.C. 319.34 and 319.36, the liscal Officer

has no clear legal duty 5 to do what Musial is requesting a. Court order him to do. l'bus, Musial

has no clear legal right to the relief requested and denial of class certification was, absolutely

appropriate am in fact, the case shoLi.Id be dismissed.

The ^^wity requested reconsideration and en banc review noting- that both sides

extensively briefed the "special statutory procedure" issue, -Which the I:,Ightli. I)islrict recast as a

"failure to exhaust adminisfixatlve remedies" issue. Ap. Op. at I0-11 Likewise both sides

5 Shortly after Musial's mandamus claim was added, the County unsuccessl"uIly requested a writ of
profiiI9it%ora in this Court. Cuyahoga County, et al. v. Hon. Maureen CIancy, Sup. Ct. Case No. 2012-
1522. In its Response to this Memo, Musial will likely imply that this Court's dismissal oI`tl^^
^ounty's prior writ action equates to a 4`reject^on" of arguments made herein regarding the trial
court's lack of subject rnat.terjurisdictiono However, if this Court intends tc) issue a merits decision,
then the Ohio constitution requires it to expressly say so. Ohio Coiist.} Article IV, Section 2(C).
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extensively discussed State ex ^eL .1^^s Sales v. Voinovich, 43 Ohio App.2d 1 8, 23 (1975) a n d

the Panel failed to address that decision issued by the Eighth District nearly thirty ^ears, ago.

("Because Chapters 5715 aiid 5717 of the Ohio Revised Code establish special statutory

procedures for testing the valuation and assessment of real property for tax purposes, declaratory

j-udgmen^ is an inappropriate remedy which should not be granted as an altemative to these

statutory procedures.") :Id. at Syllabus. Two appellate judges dissented from denial of en ^^^^

review. Appx. 01.

ARGUMENT IN SUPPORTOF PROPOSTTI£31^^^ OF LAW

Proposition of Law No:.I9

A class action cannot be maintained on behalf of a putative class that
includes individuals who did not sustain actual harm or damage as a result of
the challenged conduct, which is a required part of the rigorous analysis
under Ohio R. Civ. P. 23.

For the reasr^^is that foll.ow, at least so,^^ of th.^ putative class members do ^^^t have a

claim, thus preventing certification. This Court has recently accepted the above proposition of

law in Felix. 1:n the instant case, M^^^ial4s proposed class would include a large nurnber of

members who clearly have no cause of action at all, even under ^laint^f:s wrongfieaded theory

af'the case. For ir^stance9 the proposed class would i.raelud^ taxpayers who fi1ed. complaints in

2008, had those complaints f.ally adjudacated. in that ^ear, and then, consistent 'with Ohio la^^

had new property values set for them by the Auditor for the ensuing 2009 tax yearr. Such

putative members would have no grievan^^ with either the BOR or ^^^e Aazditor. Contrary to

,Musial`s clairn this is not a "practice of arbitrarily increasing the class members' property

valuations for tax year 2009, after the [BOR] had reduced those valuations for tax year 24080"

.Musial's Motion to ^.'ert^a  at p. &
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Moreover, putative class members who successftiilv challenged their 2008 valuation

would not be entitled to ha^^ ^iat valuation "carry ^^ef ' t€^ 2009 because 2009 was a £`^ennial

update" year in which the auditor was under a statutory duty to fix a new value pursuant to R.C.

5715.24 and R.C. 5715.33. See, Sheldon Rd Assoc., L.L.C, v. Cuyahoga (Yy. Bd of Revision,

131 Ohio St,3d 201, 2012aOkr.zo-581: AERC Sawmill Village, Inc. v. Franklin Cty. Bd. qf

Revision, spp^. See also, Fogg-Akron Assoc., L.P. v. Summit Cty. Bd, oj` ^evision, 124 Ohio

St.3d 112, 2009mO:hio-6412p 110 where tbis Court held that even if a factual basis otherwise

existed for viewiiig a complaint as continuing, the filing of a complaint in the next following

trienni^ 6 halted the automatic caiTyover of the value determined of the prior complaint.

Furthermore, a Court could only reach the merits of the putative class members' "grievance"

within the context of the statztcry procedure found in `Fitie 57 of the Ohio Revised Code.

This Court has clearly articulated that a carryover value caniiot displace a new value

resulting ^^^i a triennial update performed by the Auditor pursuant to his mandatory duty year.

Musial has confla^^d and confused the "carry over value" rule with the "continuing complaint"

rule, believing the putative class is appropriately defined. See Infra. Proposition of Law No. 4.

Proposition of:Law No. 2:

A court of common pleas cannot adjudicate class-wide claims for declaratory
and injunctive relief or claims for equitable disgorgement or equitable
restitution of taxes paid '̂ ^ca^^^ the class action would bypass a special
statutory procedure. R.C. 5715,1.9

Ohio law is clear that courts have no jurisdiction to hear actions seeking deciarato r.^yr or

injunctive relief when such actions seek to resolve matters corirnitted to special statutory

proceedings. This doctrine appears to }iav^ been first pr€^no^inced by this Court in the case of
________---------- ............. _______________---- ________________________

6 Musial filed another decrease Complaint as to the property's 2010 valuation on March 31, 2011 seeking
a reduction to $499,0$30. Once again, the School District opposed that Complaint agid requested no
reduction ^°^om $679o500. The matter was ^ea-rd by the BOR on May 35 2012 and a decision issued on
May 14, 2012 finding a value for 2€110 at $503,.600. This BOR decision was not appealed either.
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Bashore v. Brown, 108 Ohio St. 18 (1923), 'I`:tiis Court has more recently reco;^,^`:^ed the

numerous Obio appellate court cases setting foa^^ the principle that prohibited the bypassing of

special statutory proceedings by filing actions s^ekz^g dec:[anatory or ir^junctive relief.

Courts of appeals have ^^^orrnly h^ld that actions for declaratory judgment and
injunction are inappropriate wb.ere special statutory proceedings woWd be
bypassed. Dayton Street Transit Co. v. Dayton Power & Light Co. (1937), 57
Ohio App. 299, 10 0.0. 500, 13 N.1;.2d 923o State, ex reL Iris Sales Co.¢ v.
Voinovic,^ (19715), 43 Ohio App.2d 18, 72 0o0}2d 162, 332 NqEd2d 79; Wagner
v. Krouse (1983)R 7 Ohio App.3d 378, 7 OBR 479, 455 N.E.2d 717; Beasley v.
East Cleveland (1984), 20 Ohio App.3d 374, 20 OBR 475, 486 -NeE.2d 859; and
Arbor Health Carc Co. v. Jackson (1987). 39 O:hio App3d 183, 530 N.E.2d 928.
Each of these actions was decided on direct appeal, not by issuance of a writ of
p^ohibition. F1:owever, since it is always inappropriate for courts to grant
declaratory judgrnents and injunctions that attempt to resolve matters ^onunitted
to special statutory proceedings, their decisions should always be reversed on
a^^eA except when they dismiss the actions. We fin-€t this tantamount to a
holding that courts have no jurisdiction to hear tke acfions in tk^ first place,
and now so hold.

:^tatc ex rct'. Albright v. Court oj'Common Pleas of Delaware Cty. 60 Ohio St.3d 40, 42 (1991).

(Eniphasis ad^ed).

In Alhright, this Court cited "ith approval the c^,:^^ of State ex rcl. Iris v. Voinovich, 43

Ohio App.2d 18, a case the Panel below refused to even acknowledge. In Iris, the plaintiff

brought suit against the county a^iditor on his ^N-,n behalf and as a representative of a class

consisting of county taxpayers alleging that the county auditor and others, in violation of tiheir

statixtary duties, "maintained a discriminatory tax classification" of real property for tax purposes

that ben.efitted country clubs and golf courses in Cuyahoga County. 43 Ohio App. 2d 18, 1.9,

The trial court granted the d^^endwits' motio.n to dismiss based upon the grounds that, the

common. pleas court lacked. jinisdiction. On appeal to the Court of Appeals for Cuyahoga

County, the Court affirmed the dismissal holding that:

A general rWe regarding declaratory judgments is that where a special statutory
method for the determination of a particular type of case has been provided, it is

9



not proper to by-pass this statutory procedure by means of a declaratory
judgment"81 action. Laub v. Wills (1943), 72 Ohio Ap.po 496, 509-510, 53
N.E.2cl 530, citing Borchard. on ^ecla-ratary Judgments (2d Ed.) at 342. See also
Dayton SIreet Transit Co, v. Dayton Power & Light Co. (1937), 57 Ohio App.
299, 13 N.E.2d 923.

Id at 19. The Iris court went on to hold that. the taxpayer had bypassed the statutory procedures

available through tl-ie board of revision by bringing suit in the ca^^mion pleas court:

Rather than foll^w these statutory procedures, plaintiff 1^as attempted to by-pass
^^^ ^^uiit^ board of ^e-i7asion and the board of tax appeals by initiating this action
in coznmon pleas court.

Although Rule 57 o1"^e Ohio Rules of Civil Procedure ^enni^s declaratory relief
where appropriate, even when. another adequate remedy exists, declaratory relief
should not be granted in those situations where a special statutory proceeding has
been provided for that purpose. Declaratory reliel`^^^tiant to **83 Rul.e 57 rsl'the
Ohio Rules of Civil :proceclure is inappropriate where it would res-u.1t in the bypass
of a special statutory proceeding. `1'1ie circumvention of these special statutory
procedures would nullify the legislative intent to 1ia^^ specialized tax questions
initzal.ly d.etermined. by boards and agencies specifically designed and created for
that purpose.

Id. at 23.

The foregoing cases are directly applicable to t1-ii^ case b^caiLse the resolution of tax

valuation disputes is committed to special statutory proceedings under Ohio law. The means by

which a taxpayer may test the auditor's determination of the taxable value of real property is set

forth in. detail in Chapters 5715 and 5717 of the :Revised Code. The General Assembly has

prescribed that complaints regarding property tax valuation. originate in the Board of Revisir^ii ---

not be brought as putative class actions in courts of common pleas.

Proposition of Law Nos 3:

Wtaere complete relief is afforded in the nature of special statutory
proceedings, as in this case in the form of a property valuation complaint in
the Board of Revision, an action for damages, declaratory judgment, and
injunction cannot be used as a substitute for such proceedings.

10



Notwithstanding Musial's pr^^^^tati^iisY R.C. 5715.19(A) is the sole "jurisdictional

gateway" by Which taxpayers can initiate a challenge to the County Auditor's determi-nation of

value for a particular parcel of real property. Toledo Public Schools Z^d ofEd. v. Lucas Cty. .1^d,

of Revision, 124 Ohio St.3d 490, 20lflaOhio- 253, T11 10. The challenge is iiii^^^^ed by the filiiig of

a complaint in the Board of ^^^^^ion. Knickerbocker Prgpertzes, Inc. XHI v. Delaware Cty. Bd.

ofRevi,^^on, 119 Ohio St.3d 233, 20Q8-Ohio-3192s ^ 11. By enacting R.C. 5715.19 and 5717.02,

the General Assernbly intended to have tax controversies resolved (at least initially) '^y the

administrative agencies of this state. A writ ^^mandamus andJor "a d.eclaratoryjudgment action

[are] not the. appropriate vehicle[s] to challenge the determinations of the [defendant] Auditor..."

State ex re1. MansfieldMotorsp€^^^s Speedway, L.L.Cf v. Dropsey, 5'' Dist. No. 11CA6.^, 2012-

Ohio-968, ¶ 36 g ea1 denied by wyr N.E,2d ooaa, 2012nOhioT3054 .(Ohit^ Sup. Ct. Jul 5, 2012).

See also, Lingo v. Statexaa N.E.3d oasY Slip Op. 2014n®hio61052} Syllabus at T 1 ("Declaratory

judgynent is not a proper vehicle for sleterrninin,^ whether rights that were previously adjudicated

were properly adjudi^^^ed.'y Per O'Connor, C.J., %Aith three justices concurring and one justice

concurring in judgment only.)

Propositaon of Law No, 4:

The Auditar}s reappraisal of real property when preparing a "d^urr^^t"
triennial tax abstract terminates the possibility of carrying ^^rward a
determination of the BOR that corrected a prior ^ear}s abstract, regardless
of the Auditor's mistaken representation that such determination would be
"carried forwarda" AERC Saw Mill Village Inc. v. Franklin Ctjra Bd. of
Revision, 127 Ohio Str3d 44, 201 OmOhioa4468a

Musial's argument misunderstands of the difference between the "carry over value" rule

and the "continuing complainf ' rule. For instance, the proposed class would inc1^id^ taxpayers

who filed conipla^^^s in 2008, had those complaints fully adjudicated in that year and then new

values were set by the Auditor for the er^sWng 2009 tax year. ^ontraU to Musial's clai.m. this is

11



not a°Spractlce of arbitrarily increasing the class members' property valuations for tax year 2009,

after the [BOR] had reduced those valuations for tax year 2008." Motion to C`^^lify at p. 8. The

putative class members' "grievance" is that a successful oNNmer}s 2008 value should

automatically carry over to 2009, despite the intervening update revaluation performed '^y the

Auditor pu.rsuaa^t to the duty under R.C. 5715.24 and 5715.33. Such class members have no

cogrizab1e claims agains^ ^th^ Auditor or the BOR under ^the Ohio Supreme Court's clear holding

in AERC' Sr^^^ill Village, Inc. v. Franklin Qv. Bd. of Revision, 127 Ohio St. 3d 44, 2010^Oh1oLL

4468, ^^ 32. (carryover provaslon. of R.C. 57 1 5.1 ^^^^ "operates Mth. Ul force only when the

auditor is iiot uirdez a separate statutory duty to adjust the value asslgried to the property");

Accord, Sheldon Rc^ Auoc., L.L.C vP. C.uyahoga Cty. .d^^ of Revision, 131. Ohio Ste3d 201, 2012-

O1iio-5819 ^( 24 at fn.1 ("The audltor`s duty to conduct a reappraisal would ordinarily preclude

carrying over the previous ^ear's valuation.}°)o Furthermore, a Court could only reach the merits

of"the putative class members' "grievance" Aritthin the context of the statutory procedure found in

Title 57 of the Ohio Revised Code.

This Court has clearly articulated that a carryover value cannot displace a new value

restiltlng from a triennial update performed by the Auditor in a mandatorynd-Li^ year. Musial,

and the Court of Appeals, c.r^nf-lated and confused -the "xcarrv over value" rule with the

s4continu1n,^ ^omplal.nt" rule, believing the putative class is appropriately defined. The trla.l cata.rt

recognized these d1.stinctzons anc1 appropriately denl.ed 1^^-usial's request to certify a class on

March 18, 2013 finding sothe issue of Precl.omiraance is dispositive of this motion," Appx, 28-29,

("Each of the [p€.itatave] class member's claam would require an lndlvidua:(i^^d factual analysis

and determination of the relevant clrcumstances.49)

12



Proposition of Law Nos 5:

Once a common pleas court rejects class certification for a 1ack of
predoml^^^^^ under Rule 23(B)(3), a r^^^^^^^g court cannot reverse and
order a class certified when individualized, class member, inquiries are
required to ^^^er^^^e potential liabila^. C'ullen vR State Farm .Hut. Auto. Insa
Coa, 137 Ohio Sty3d 373, 2Q13MOhioM4733g applied,

a"he trial court ^orrectly concluded t.h.at any such claim. cannot be certified as a class

actz^^^ due to the predominance of individual issues over common ones. As t:^e t-raa.l court statecl.

in its March 18, 2013 ruling, s`Each of the [putative] class meni^er' s claim would require ari

individualized factual analysis and detennlnataon of the relevant ci^cumstances." Appx. €129.

The trial judge rightly saw the inherent difficulty in attempting to remroview thousands of

putative class members' valuation coinp1aints and notifications. Insufficient issues of law and

fact predominated to include those County taxpayers who filed BOR Complaints, obtained final

decisions and allegedly saw their tax valuations increase in 2009. 'Fhe individual issues involved

with such an amorphous inquiry ^oth. outnumbered and outweighed the common issues of law

and fact. These include, bi,^t are not limited to, whether the taxpayer appealed, whether the

taxpayer was commercial versus res1deiit1a:(, what rnuiiici.pallty they owned property in, and

whether they received mi increase in 2009 as a z^sult of the Auditor ^onductin.g the "triennial

update" required by statute. "Because of the variation of the facts among the class members and

the need to review each individual transaction, class treatment of the common-law claims wou:ld

result in minimtrials where each class member would be reviewed to determine if they met the

class ^^finition." Perme v. Union Escrow Coo, 8"' Dist. No. 97368, 2ill2-Oh.ioa34^8 at T11.7.

The trial judge's reservations were thoroughly discounted and discarded by the Cou-rt of

Appeals, despite t:^e admonition from this C^^irt; "A finding of abuse of discretion, particula,fly if

13



the trialcoiafthas ^efQ^od to cerffy shou.ld be macj^ cautgously." Marks v. CP. Chem. Co., '51

Ohl.o St.3 d 200, 201 (19 8 7)e (Emphasis added).

^^^ oA1t1on of Law No. 6:

^ court of common pleas cannot adjudicate class-w1de claims for declaratory
and injunctive relief or claims for equitable disgorgement or equitable
restitution of taxes paid over onemy^ar prior to commencement because
pursuit of those claims is barred by R.C. 2723.01 Ry^n v. 7racy4 6 Ohio St.3d
363 (1983).

If a named plaintiff is barred froan asserting a statutory claim (like pa^^entzal. recovery of

"the illegal levy or collection of taxes" under R.C. 2723.01)g the plaintiff cannot establish the

typicality requirement. DiLucido v. Terminix Int'd, 450 Pa. Stipero 393, 676 A.2d 1237, 1242

(1996)9 17^bbs v. Chrysler Corp., 2_002 PA Super 326, 17gp 810 A.2d 137 (2002) ("A class

representative is not typical of the class if her individual claims are 1ega.1y bmTed.95).

This rule applies when. the marned plal.ntiff s claims are b^^ed. bv the statute of

limitations: "When the statute of limitations bars the clairns of the sole class representatives,

class certification is inappropriate." Brookv v. Lincoln Nat7 Life lns•. Co., E.D. Tex. No.

5:03CV256, 2008 U.S. Dist. LEXIS 12148"), *58 (Feb. 12, 'il-008); citing Franze v. Equitable

,4ssur., 296 F.3d 1250, 1255 (11th Cir. 2002)

Quezada v. Loan Ctr. of Cal., Inc., E.D. Cal. No. 2.08a001 77, 2009 U.S. Dist. LEXIS

12/2537, *24-*25, 2009 Wl,, 5113506, *7 (Dec.. 17, 2009) states it directl^. "a.p.qative class

representatave's claims fai1 to ^^^^ the typicality requirement when they are subject to a stat^^^

of limitations defense that differs from other class members and would become a significant

Bocus of the litigation." Id.

"1'hls Court recently held these foundational issues should be examined as part of the trial

^ouft's rigorous analysis. i`A^ the certification stage an. a class-action lawsuit, a, trial court must
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undertake a rigorous analysis, which may include probing the underlying merits of the plalratiffs

clai.m,but only for the pwpose of determinl^g whether the plaintiff has satisfied the prerequisites

of Civ. R. 23.'p Sramrncca I1. 136 Ohio St.3d 231, (201 3) at Syllabus.

The operative facts clearly and unequivocally establish that Musial commenced this

action more than one year from the date it vrltntarily paid its first half 20€19 real property taxes.

R.C. 2723.01 states as follows;

Courts of common. pleas may enjozn. the illega.l. levy or collection of taxes and.
assessments and entertain actions to recover them when collected, without regard
to the amount thereof, but no recovery shall be had unless the act-ion is
brought within one year after the taxes or assessments are collected.
(Exnphasis sulzplied).

Here, Musial paid first-half 2009 taxes for the Westlake commercial prr^^emy on. .^^^,^_^^^^r._ ^ ^^..

2Q 1 00 Musial commenced this action on Januga 24, 201.1. Therefore, there is no dispute of any

nature whatsoever that this action was filed more than one year following the date a portion of

the disputed taxes, i.e. 2009, were collected by the County. Accordingly, class action

certification was property denied because Musial's claim is not typical due to Musial's failure to

comply with the one-year limitations statute.

CONCLUSION

Based on this Court's recent decisions in. Sla.^^coff and Culf^n and for the reasons set

forth above, Appellants respectfully request this Court to accept review, and to further consider

whether, under these facts, this may be an appropriate case in which to enter judginent

summarily pursuant to Sup. Ct. Prac. R. 7.08(B)(3). Likewise, this Court should hold this case

pending the decision in Felft v. Ganley ^^ev^^^et, Inc., Sup. Ct. No. 2013-1746 (granted Feb.

19, 2014). Al^^^matively, the Court should accept jurisdiction over this case so that these

importaTit issues can be reviewed on their merits.
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F-ILE EN T, GAlJAGHER, 1<

111) PWntiff-appellant, Musial Offices, Ltd. ^^^Musial")x appeals the denial of its

motion for class certification in its case against d^^eri€iantsnappellees, Cuyahoga County

CsCayahoga. ^^unty' or "the county"), to recoup overpaid property taxes. In a

cross-appeai, Cuyahoga County challenges the trial court's determination that Musial

established certain requirements for e1m certi^`^cation, "(."he county also asserts the trial.

court lacked jurisdiction to hear Musial's claims. We find the trial court had jurisdiction

and reverse the trial ^owt7s judgment denying class certification,

^^^) Musial is the owner of real property located at 2885 Center Ridge Road,

Westlake, Ohio, In 2005, the county auditor assigned'a tax valuation of $679,500 to

Musial's property for the 2006, 2007, and 2008 tax ^ears: l'ra 2009, M-usial filed a

decrease complaint with the Cuyahoga County Board of Revision C;^oard of R.evisioi.9x

or `sBoards^) for the 2048 tax year> The Westlake Board of Education filed a

counterclaim seeking to retain the auditor's valuation. The Board of Revision did not

hold a hearing on -Musial9s complaint until November 25, 2009.

^^^^ ^^ ^^^^mber. 14, 2009, Musial received a property tax bill for the first half

of 20494 1 The tax bill reflected a tax valuation of $679,500 and indicated that payment

was due on January 20} 20l. 0, ^-n Januaryl 3, 2010, Musial received alefter of correction

' The 2009 tax year was the first year of a triennial period, Pursuant to ReG 571533} the
county auditor must reappraise all real pr^^^^ty within the county once every six years, ie, tho
"sexennial reappraisal" and reappraise property values at the inttrim tbrcea^ear point, Le.x "the
^cnnial updait^."
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ftom Frank Russo ("Russo"),2 who served as both the county auditor and secretary of the

Board of Revision, ^tadng that the valuation of Musial's Westlake pmp^rty for the ux

year 2008 had been red^^^d from $679,500 to $499,000. '1 he letter further statedo "If no

action is takeai, the Board's declslonwill be reflected in your next tax bill.xa

(114) Musial paid the December 2009 tax bll.l for the first half of 2009 without

protest. In an affidavlt; Mark Musial, Muslal's principal, explained that because the

^orredion letter lndicated the correction would be reflected in Musial's next tax bill, he

did not tb.imk any faTther action was necessary. However, in June 2010, Musial received

a property tax bill for the second half of 2009 dmt reflected a tax valuation of $679,500

instead of the Board of Revision's reduced val^atlons In response to the tax bill, Mark

Musial sent a letter to Russo and the Board of Revision ^em^^^^ correction of the 2009

valuation. Musial received no response. Mark Musial sent a second letter again

demanding correction o^^^ 2009 property valuation on August 31, 20l0s

^^^^ Marty Murphy ("^^wphy'a)$ the acting administrator of the ^oarrd of

Revision, caUe€1 Mark Musial and anf^^ed him that "hundreds" of taxpayer were

similarly overcharged and that the Board was considering applying its $499,000 valuation

to Musial's property for .the 2009,. tax year; Mwphy in^cated that if the county m^^

corrections, they would be made without any action from Muslal. Murphy also admitted

t-hat the Board of Revlslon%s $499,000 valuation for the 2008 tax year should have applied

------------------------- --__

2 On Janu&ry 1, 201, 15 Cuy26oga Caunty converted to a chafter form of govemmen^ pursuant
to AAicle X, Section 3, Ohio ^onsti^utiorb. Tho new Cuyahoga County Charter created tb.e, position
of a Fiscal Officer, who is appointed by the Cu: nty Executive, w1jich replaced the 1'onnerly elected
Auditor. See County Charter 5,02.
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to the 2009 tax year. These statements were consistent with reports Mark Musial had.

read in the Plain Dealer of numerous property owners who were overcharged in , their

2009 property tax bills,

fl[61 The corr^^tions Musial sought were -never ma.i.e. Thus, Musial filed a

complaint in the Cuyahoga County Common P leas Court on January 24, 2011, alleging

that the county erroneously applied. 2007 property values to assess the c`ass mem-bers}

2009 property taxes instead of the 2008 value ordered by the Board ofRevasion, Musial

subsequently amended the complaint and ssserted claims for disgorgement, unjust

enrgchnient, violation of due process and ^^^ual proteedong injunctive r^^^ef, and

xns.ndamuso The o+^^ty filed a Civ.R. 12(B)(1) motion to dismiss the caa^pWnt for lack

of subject matter jurisdiction, which the trial court converted to a motion for summary

j udginer^t and denied.

JT7) It is undisputed that the county overcharged numerous propprly owners in real

estate tax bills for the 2009 tax ^eat On June 28, 2012, Musial filed a motion for class

certifcatioxa asking the court to certify the following class :

Cuyahoga County property owners who filed a complaint against valuation
for tax year 2008. that r.esi4ted:in'.the 1^oard. ^of, Revision reducing the value
of the pr^^^x ty, Whose 2009 property value was taxed using a higher valueo

Following a hearing, the trial court denied the motion for class cer^^atic^^^ iMusial now

appeals, arguing the court should have granted class certification. In its crossMap^eal, the

county s.ssers four wignmerats of error challenging the trial court's jurisdiction and its

deter.rninataon that Musial established certain factors reqWred by Civ,R. 23 for class
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certif ìcat^on, We discuss the county's fourth assignment of error first because without

jurisdiction, the remaining assigned errors would be moot.

Jurisdiclion

fl[gj In its fourth cross-^^^^ent of error, the oounty argues the ftial court lacked

jurisdiction to hear Musial3^ ^ornplaint^ because Musial's recourse was tl^ougb. a

statutorily prescribed administrative procedure, ancl there is no legal authority that confers,

original jurisdiction to the common pleas ^^un for tax valuation complaints. The county

contends Musial illegally attempted to circumvent a statutory scheme that requires it to

exhaust its administrative remedies before invoking the ^^urt" s jurisdiction.

^^1 Although the trial. court denied the county's motion for summaty judgment,

Which is an interlocutory order, we are compelled to address the question of subject

matter jurisdictioii, whic1i may be raised at anytime. State ex re1. WalsonmSimmom v.

Lake Cty. Sheriff"y .^eptg 82 Ohio St3d. 37, 693 XEs2d 789 (1998). lndeed, an appellate

court may sua sponte consider subject matter jurisdiction even if it was not raised below.

State ex rel. White v. Cuyahoga Metro. House Auth., 79 Ohio St.3d 543, 544, 684 N.Er2€1

72 (1997). Whether the trial court had jurisdict^on is a question of law we review de

novo. Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St.3d 416, 2002^Ohio-2480} 768

NR2d 1136,1 4-5.

11110) Failure to exhaust al.tninistrative remedies is not a jurisdictional defect per

seo Nevertheless, Ohio law requires that the complaftmt must ^^^aust any

administrative remedies before invoking the coraimon pleas cour-t's jurisdiction. Jones v.
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Chagrin Falls9 77 Ohio St3d 456, 42x '674 NXId 1388 (1 997)<3 As the United ^taffa^

Supreme Court has stated, .

[e]xhaustion is ger^eraly required as a matter of preventing premature
in^erfeiv€^^e with agency processes, so that the agency may function
efficiently and so that it may have an oppartml^ to ^orrect its own 'errors,
to afford the parties and the ^oufts the benefit of its ex^eirien^e and
experdse, and to compile a record wticY^ is adequate forjudi.cial review.

Weinberger v, Sayt', 422 'U.S. 749, 765, 95 9.Ct. 2457^ 45 LEd.2d 522 (1975). The

purpose of the doctrine f81s to permlt an admiaiistratl^e agency to apply its special

expertise and in developing a factual record without premature judicial

intervention." S. Ohio Coal Co, v. Donovan, 774 F.2d 693, 702 (6th Cir.1985). The

judicial deference afforded adnain1strat1^e agencies is to "prepare the way, if the litigation

should take its ultimate course, for a more informed and precise determination by the

Court." Ricci v. Chicago Mercantile Exchange, 409 U.S. 289, 306, 93 S.Ct. 573, 34 L

Ed.2d525(1973), See also Nemazee v, Mie SznaiMed Ctr., 56 Ohio St3d 109, 111, 56-4

N.EId 477 (1990)^ quoting Weinberger v. S^^^ 422 U.& 749, 765, 95 &Q, 2457 45

L.Ed.2d 522 (1975)0

fi[I1l The county argues Musial failed to comply with the procedures ^utl1nes11n

R.C. 5715.13 for ^on^^^ting.^^ property valuations for tax purposes. R.C. Chapter 5717

also sets forth a specific procedure for the appeal of decisions of a county board of

revlsionto either the Board of Tax Appeals, R.C. 5717.01, or to the court of con-imon

plm in which the property %s located, R.C. 5717o05a Neither chapter authorizes the

' S^t ahoNcm8zx v MZ.Ap^iMcd Qr.9 56 Ohio St3d 109, 111f 564 N>E.2d 477 (1990)
and No^^nberg z Baaaok Park, 63 Ohio Sts2d. 26, 29} 406 NX.2d 1095 (198%
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common pleas ^^tirt to hear valuation disputes involving property valuations for tax

pt^^^^^s unless the matter is before the court on appeal. R.C. 5717>01. Thus$ cou^ of

common pleas do not have original jur1sdsction^to hear property tax valuation cases and

have only appellate jurisdiction conferred on them by statute. Seer e.g. g ^01mv. ^'1r^^^

Cty. Auditor, 168 Ohio App.3d 119, 2006-Ohio-3748, 858 N.E.2d 877 (2d Dist.) ^^iy

^^^^ liave held that compliance w1tb. these statutes is jurisdictional and not merely

fII12) However, this ^^e does ne^^^^^vol^^ a valuation dispute. Musial, on behalf

of the putative class, is not cha1engi^g the Board of Revision's va1^^^oii of its pr^^erty,

Musial seeks correction of a clerical error in the auditor^^ office that reinstated 2007

valuations for the 2009 tax year instead of applying the valuations determi^^^ by the

Board of Revision. Rather than seek a new valuation for its pre^perly, Musial seeks a

mandamus order compelling the county fiscal officer to Gorrect the errors and. issue

^^funds,

[T,,13) The ^otmty asserts that Mus1a1°°s c1ai€^^s nonetheless challenge the ^aluat1on,

of its property because the 20£19 tax year was a tr1erm^al update year. Pursuant to R.C.

5715a33, the county audi.tor is required to update appraisals of real proporty the third year

("tri^^^ia1 update," KC. 5715.24; 5715.33) of a sixpyear period (the "^^^^rmia1

reappraisal"). '^^ county maintains that th^^t periodic update appraisals prevent

carryover of the previous year's valuations. Therefore, the county argues, Musia.l.'s class

action is in fact challenging the 2009 valuation of its property.
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^1[14} ^^^ever, R.C. 5715.19(^) contains carry--over value provisions and

continuing complaint provlsions, Columbus Bd. of Edn v. Franklin Ct^^ Bd. qf Revision,

87 Ohio Sto3d 305g 307,720 N.EId.517 (1999). Pur^uant to R.C. 5715.19(D), the ^oard

of Revision is required to hear and reiid.er a decision on a decrease complaint within 90

days after the filing of the complaint, This 904d.ay requirement is mandatory, and a

taxpayer may not be penalized for the ^oardas failure to act within 90 dayss MouBldg.g.

Inc. v Per*$ 24 Ohio Misc. I 10, 263 N.E,2d. 688 (1969). Thus, if a complaint filed for

the current year is not determined by t¢^^ ^oard within the tzzne for such determinations,

the comp.1aint and any related proceedings must be continued by the Baard as a valid

complaint unffl the complaint is fina11;y determined by the ^oard: R.C. 5715.19(l))F

Cincinnati School DLm Bd of Edk v. Hamilton Cl,^ Bd. ojRev#si+^^^ 74 Ohio Sto3d 639,

660 KE,2d 1179 (1996).

^^^^^ Furthermore, the valuation determined by the Board of Revision

automatically carries over "for any ensuing ^eae' until the complaint is finally

determined. Id. This rule 1io1ds true even when the ensuing yeu 1s the first year of a

tr1amia1 pefiod, unless the taxpayer files a fresh complaint. See Cincinnati Sch6ol Dist

Bd ofEdn. at 640-643, ln€ieed.5

it would be ludicrous for a property owner to win a reduction in va1.uat^^^i
for a given tax year only to face the old higher value in the ensuing tax year
simply because the Board had not issued a determination in a timely
manner. The General Assembly clearly intended for there to be stability in
property values where none of the exceptions in R.C. S71 5.1 9(A)(2) apply.

Concord Col^mbusn L.P. Y. Testa, 122 Ohio App.3d 205Y 701 ME.2d 449 (10th

Dist. 1997) (Close, J.b dissenting).
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fT16) Since the Bos^ of Revision's valuation of Musaai.3s property for the 2008

tax year was deterrnined in 2010, that valuation automatically csrrled over to 2010.

Musi.al is not challenging the Board's valuation of its property but rather is seeking to

enforce the Board of Revision"s valuation. Indeed, one of Musial's claims was brought

pursuant to R.C. 2723a01, which expressly conf^ jurisdiction on the common pleas court

to hear claims for recovery of overpaid taxesq Musial is therefore not required to comply

vAth the statutorily prescribed administrative proceedings for valuatloai disputes for the

common pleas court to have jurisdiction over Musial's cla,ims,

^T171 The county's fourth ass1,^^ent of error is ssverruled.

Class ^ert1^^ation

{^18} In iMusiaI's solo assignment of error, it argues the trial ^^^ erred in

denying its motion for class certification, In the county's first three assigned errors, it

argues the trial court erred in finding that Musial satisfied certain elements necessary for

class certification, including typll-sll^, adequacy, and commonality. We discuss these

assigned errors together because they are interrelated.

^$191 To be eligible for class cerrti^cataon. puxsuant to Civ.R.e 23, the plaintiffs

must esfiabllsl~E the , follow'mg seven prerequlsites. (1) an identifiable and unambiguolas

class must exist, th.e nained represeritatives of the class must be class members, (3) the

'class must be so numeroi^s tbatjolnd.er of all members of the class is impractical, (4) there

must be questions of law or fact that are common to the class (Egcommonalityx"), (5) the

oWms or defenses of the representative parties must be typical of the claims and defenses

of the members of the class ("typicality"), (6) the iepxosentatlve pstles must fairly and
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adequately protect the interests of the class (.aadequacyrs)s mid. (7) one of the three

requirements of C1v,R. 23(11) must be satisfied. Stammeoj L.L.C. v. tJnited Tel. Co: of

Ohio, 125 Ohio St.3d 91, 201 0-Ohio- 1042, 926 N.&2d 292, 16. The party seeking class

certification bears the burden of demonstrating that the requirements of CavoR. 23(A) and

(B) are met. H^ang v. E*trade Group, 151 Ohio .€^pp,3d. 363, 2403aOhzo-301, 784

NX-2d 15 1 (8th Dast),

{1520^ The Ohio Supreme Court has held that "[a] trial judge has broad discretion

in determining whether a class action may be maintained and that determination will not

be disturbed absent a showing of an abuse of d.iscre€1on.$R Marks v, C.P. Chem. Co.r Inc.,

31 Ohio S€.3d. 200, 509 ME1.2d 1249 (1987), syllabus. We apply the abuse of discretion

^tand.ard.1n reviewing class action d.eterrnana€1ons to give deference to`ltx^ trial cou.r€Ys

special expertise and familiafi^ with ^^^^-managemen€ problems and its inherent power

to manage its oft doclCe€e" Id. at 2£11a

11[21^ Nevertheless, "the trial oourt$s discretion in deciding whether to cerfijfy a

class action is not unlimited, anr11n€1ewd. is bounded by and must be exercised within the

frainework of Civ.R. 23." I-lamilton v. Ohio Savs. Bank, 82 Ohio Ste3d 67, 70, 694

NXId 442 (1998). The trial ct^^ may only certify a class if it fiiid^, after a r1gor^^^.

analysis, that the moving party has demor^stra€ed that a the factual and legal

prerequisites to class certification have been sa^sfied.. Id.

11[22) As previously stated,, Musial seeks to certify a class d.efmed as "all

Cuyahoga County property owners who filed. a complaint against valuation for the tax

ye.r 2008 that resul€.ed. in the Board of Revision reducing the €&xab1^ value of the
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property, whose 2009 property vai^^ was taxed using a higher va1ue." 'rhe trial court

found, and it is not disputed, that the class definition is "definite enough so that it is

administratively feasible for the court - to determine whether a particular individual is a

ra^mber." &ammcoX 125 Ohio St^3d 91, 926 NeE,2d 292, at 17o It is also undisputed

thatjoinder of ^H members, who are in the thousands, is impractical: And since lusaalR^

complaint seeks an order directing the fiscal officer to correct its failure to apply the

^oarde^ valuation to its pr^^^y for the 2009 tax year, it is a member of the class. Thiis,

the first three prerequisites enumerated in Civ.R.e 23(A) are satisfied.

I'ypicalaty

^^^^^ ^^ its, first ^^^gmnent of error, the ^ounty argues the trial court erred in

finding that Musial^^ claims are typical of all the members of the class.

(^^^) "The requirement for ^^^^caiity is met whm there is no express conflict

between the class representatives and the class." Hamilton, 82 Ohio St.3d 67, 70, 694

N.E.2d ^42p ^^ ^ 7T In evaluating typicality, the court must deterniine SzWh€^^er the

named plaintiffs' claims are typical, in ^onunon-sen^^ ^enns, of the class, thus suggesting

that the incentives of the plaintiffs are aligned with those of the class." Neal v. Casey, 43

F,3d 48, 55 (3d Cir.1994).4 "Factuaf differences will not render a claim atypical if the

claim arises from the same eveiix or practice or course of conduct that gives rise to ttie

The. Ohio Supreme ^ou.-L has held that because Civ,R. 23 is virtually identical to
Fed.R.Civ.R 23, ^^fedWr^l authority is an appropriate aid tD interprwtation of ^. ^ae Ohio rule," State ex
mf ^^^^s v. Pub, Emps. Ret Bdf 111. Ohio St3d 11.8, 2006NOkiiow5339k 855 N:E.2d 444, 1 28,
cibn^ Marks v. CP ^'.^em. Co.a Inc., 31. Ohio St3d 200y ^01g 50g N.E.2d 1249 (1987)o
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claims of the class members, and iff it is based on the same legal theory," Id., quoting

Hoxworth v. Blinder, Rohinson & Co., 980 F.2d 912,123 (3d Cir.1992)a

(1[25} 7^ere, Muslalps claims are typiee,t of all putative class members because their

claims arise from the same course of conduct and are based on the same legal th^ories.

The members of the class are property owners who received a ruling ^^om the Board of

R^viiion lowering their property tax valuations but who were subsequently overcharged

because the new values were not reflected in ft1r 2009 tax bills: The members' interests

in recovering the amounts they overpaid under these circumstances are completely

aligned and there is no inherent ^onfliot of interest. Therefore, the trial court properly

found the typicality requirement was met.

Adequacy

^^261 In its second assignment of error, the county argues the trial ^owt erred in

finding that Musial satisfied the adequacy ^^^^^^ement of Civ.R.,.. 23(A)(4),

JJJ27) Adequacy refers to the class repmentatlve's ability to protect all the

^embersgs interests, in the action. In making this determination, courts must consider

two questions: "(1) do the named plaintiffs and their counsel have any conflicts of interest

wlth other class members, and (2) will the named plaintiffs and their counsel prosecute

the action vigorously on behalf of the class?" Hanon v. ^^^aproduct,^ Corp., 976 F.2d

497, 508 (9th Cir.1992); New Albany Park Condo, .^ssn. v. Lifestyl'e Communities, Ltd.8

195 Ob,ioApp3d 459,201 l.-Oblow2806g ^60 N.E:2d 992,153 (10thDist.),

14fI28) A class representative is adequate, provided that his interest is not

antagonistic to t^ of the prospective class memberso NewAIbany Park Condo-Assno at
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154. The representatives' counsel is adequate if the lawyers are "qualified, experienced

and generally able to conduct the proposed lit1gation," Heiman v. .^^.^'^; Prolong, Incr, 7th

Disto Co1umhiana No. 2001-CC)-43$ 2002-Ohio-5249^ 149.

(^^) As previously stated, Musial's interests are completely aligned with the

intzrests of all members of the class and there is no evidence to suggest flhmt MusiaiAs

1.nle,ms^^ are antagonistic to those of the other class members. Furthermore; Musl.al.'s

counsel has demonstrated not only that they are competent to handle class actions, but

also that ffiey have been and will continue to zealously prosecute the action on behalf of

all members of the class> 'f"herefore, we agree with the trial court's conclusion that

Musial and its counsel will adequately protect all class members' interests in the action.

^^^^^^^^^

11[30) In the county's third assignment of error, the dour^ty argues the trial cou^

erred in finding that Musial satisfied the commonality requirement of Civ.R. 23(A)(2).

In its sole assignment of error, Musial argues the trial court erred in finding that it failed

to satisfy the predominance requirement of Civ.R. 23(B)(3). The trial. court's denial of

class certification was based on the predominance r^quirement of C1.v,Re 23(B)(3).

(T31) Pursuant to Civ.R^ ^^(A)(^), plaintiffs must show that "there are questions

of law or fact common to the class." Thus, commonality requires that the cl.^s,

members' claims "'d^^end upon a wmra^^^ contention' such that ddeRermia^atiaai. of its

truth or falsity will resolve an issue that is central to the validity of each claitn in one

stroke,}g Mazza v. Am. Honda Motor Co., 666 ia93d 581, 588 (9th Clrr2012), quoting

i^al-Mart Stores, Inc, v. Dukes, 564 U.S. 1_f 131 SoCt, 2541, 2548, 255 1, 180 L.Ed.2d
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374 (2011): Thus, CavX, 23(A)(2) asks whether there are issues common to the class,

and Civ.R0 23(13)(3) asks whether these common qa^^stion^ predominate. Wotin v.

Jaguar LandRover N. Am., LL C5 617 Fe3d 1168,1171 (9th Cir,20I 0),

11132) The question whether. common questions predominate over individual

questions is a separate inquiry, da^^inet from. the requirements found in Civ.R, 23(A)(2).

Wal-M^rt, 131 S.Cte at 2556. This balancing test of ^^mmo.r^ an.d. individual issues is

qualitative, not quantitative. In re Amo Med Sys., Inc., 75 F.3d 1069^ 1080 (6th

Cir,1996), Thus, there need be only a single issue common to all members of the class,

and the "fact that questions peculi^ to each individual member of the class member

remain after the common questions of the defendant's liability have been resolved does

h^t dictate the conclusion that a c1ass. action is impenng^^ible," Sterli^g v, Velsicol

Chem, Corp<, 855.F.2d I 18$x 1 197.(6th Ci.r, 1988). '4NTh^^^ common issues predominate,

the class memtser.^ "will prevail or fail in unison.g' Amgen Inc, v. Conn. Ret. Plans &

TmstFunds, 568 US, 2 . y 13 3 S.Ct. 1184, 1196, 185 L.Ed.2d 308 (2013),

(1133) `^^ere are several common legal issues affecting the county's liability

^^-a-vis the class -m^^bers. We have already determined that class members' decrease

complaints that were not heard and decided within the 90-day period required by R.C.

5715.19 carried over until the Board ofRevzsion ultimately rendered a decisionwithout

fuztlseir filing by the original taxpayer. See R.C. 5715.19(l)). We have also ^^^^^ned

that class members were not required to first file ^^ action with the Board o'f R^^^^^on to

correct the valuations reflected in their 2009 tax bills before filitig a complaint in the
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comm. on pleas court because they were not challenging the valuations. They were

merely seeking to enforce the Board's valuation and recover ^^^^ayment of taxes.

1134} We have not specifically addressed the question whether R,Ce 571502^,

which allows for the refund of excess taxes, relieves the class members of any obligation

to have paid their 2009 property taxes under protest in order to recover the overcharges in

this lawsuit,,5 The answer to this question will affect the couraty"s liability for

overcharges.

(T35} In its joumal entry denying class certification, the trial court indicated dmt

fact^^^^^ific inquiries are necessary to determine liability and damages and that class

certification is therefore 48ut^suitable." However, the answers to ihe common legal issues,

such as whether plaintiffs were required to pay their 2009 taxes under protest to preserve

their rlglzts, to recover overcharges, will determitic liability for all mem^ers.

1136) ^^^ermore, the class members are not disputing the facts individual to

each member, such as when the taxpayer was notified of a reduction, wh^^^ each

complaint a&nst valuation was filed, or whether the Board's reduced valuation was

properly reflected in the subsequent tax -billss These facts are readily ^^^erWnabl^ ^^^rn

the county's Fiscal Officer's computer syst^^. Even each plaintiff's ^^^^^ are easily

identified without litigation. Since there is no need to litigate these facts, there would be

S We answered questions regarding vih^^er ;omp1aints CarrY-over when the Board fails to
render a decision in a timely inamer and whe ther taxpayers are required to file fiesh complaints for
subsequent tax years if they have a complaint ^^ndi^^ because answers to these questions were
necessary for determining the trial co-uzt'^ ^xisdicfion. We did not answer the question whether
taxpayers should ^^^^ paid their 2009 taxes under prowt to preserve their right to recoup overcharges
because it did not affect our jurisdictional analysis.
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no need for mini trials to establish them. In this caseF common legal issues that relate to

the county's liability to the class members predominate, even though some itxdx^^dua^ized

inquiry is required to determine d^agges. Therefore, Musial satisfied the commonality

and predominance requirements of both ^iv9R„ 23(A)(2) and 23(B)(3).

Statute of ^imitations

[1137^ In ^th, first three assignments of e-mr, the county argups class certification

should have been denied because Musial's claims are barred by the oneT^ear statute of

limitations set forth in R.C. 2723.01.

^^^^) R.C. 2723.01 states:

Courts of common pleas may enjoin the illegal levy or collection of taxes
and assessments and ent^rtain. actions to recover them when collected,
without regard to the amoixnt thereof, but no recovery sha be had unless
the action is brou& within one year after the taxes or assessments are
^ollected.

(' ,̂.391 The county argues that:^^^ial failed to bring this action witbin one year of

paying the second half of its 2009 taxeso 'fli^ county asserts that Musial paid the second

half of its 2009 taxes on ^anuary 19, 2010, and ^^^ial commenced this action on ^anuary

24, ^011. However, Musial's January 19, 2010 payment was for the first half of 2009.

Musial made the payment because Russo's cat^^ction ^^ery dated six days earlier,

advised Musi^ that the ^^ard's decision would be reflected in its next tax bille It was

not mtil July 20 10 that Musial received the tax bill for the second half of 2009, which did

not reflect the Board's decisaon. Mu^ia1 filed its compWnt on January 24, 2011, less

than seven months after it paid its second half of the 2009 tax bil1. Therefore, Musial's

claims for recovery of overpaid taxes are not barred by the statute of limitataon.^.
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1^40} Therefore, the ^^untyks first three a^signm.ents of error are overruled„

Musial's sole ^ssa^ent of ^^^ is sustained, We remand the ^^^ to the trial court with

instructions to certify the class and proceed on the merits of the class. acLion.

It is ordered ^t p^ainti^f-appeIlant recover from defendants-appellees costs herein

^^ed.

A certified copy of this entry shall constitute the mandate ^^^uant to Ruie 27 of

,the Rules od Appel1ate Pr^^ed€re.

EILEEN T. GALLAGBERy RT.1^^E

KATHLEEN .^N KEOUGH, P,J,, and
MARY :CU1.MN KILBANE, 1F CONCUR
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rN THE COURT OF COMMOY PLEAS

CUYAHOGA1AHOGA COUNTY, OHIO:

MUSIAL OFFICERS, LTD.
PLAITNTIFFS

VS.

COUNTY OF CUYAHOGA, ET AL.
D`ENDANT^

^JRQD^̂ ^'^

/

/

J

/

^

/

CASE NOo CV-1 1A746704

JUDGE MAUREEN CLANCY

J01'^".,^ ANA: RY

This matter is beforp, the Cotn on Plaintiff s Motion for ^la^s Certification. Plaintiff and

Defendant have fu.la.y brided the issues md a hearing was held in court and on the record on

December 7, 2012, After full coresidemdon of ^ partiesi briefs and oral argurnents regarding

cla^^ certificatiora3 the Court hereby denies class certi^^ation,

Pi^^^iff Musia^ Offices, Ltd, is a property cowner who filed a complaint against tax valuation

for 2008 with the Cuyahoga County ^oard €^f Revision. Plaintiff meeived a reduction and was

€aoti^°̂ cd through a letter of corrrectiora. Plaintiff was subsequently charged an ^ncTease €d tax

valuation for the year 2009. The Plaintiff seeks to certify a. c1as^ defined as, "^^^ Cuyahoga

County property ownerg. whrs.filed. ^ complaa^t against val ' €^afi.on for tax -year 2008 that resulted

in the Boud of Revision reducing the taxable value of the property, whose 2009 property value

was taxeA using a higher ^^ue.."

1. Plaintiff has alleged on ^ehal.fssf himself and all other similarly ^ituated individuals that

they, as Cuyahoga County property owners, have been overcharged for their toxp^ear

2009 property taxes by defendants based on receiving a reduction in value for the

I
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I 0

previous y^^^ 200& As "ned^ Plaintiff and all of the proposed class members m

property owners in Cuyahoga County whose prs^^ert^ values were reduced for the 2008

tax year and then increased for the 2009 tax y^ and never recelvcd a refund for the

overcharge.

2. Plamfiff received notice of a valuation of his pr€^pedy of $679,500 for tax year 2008 and

thereafter filed a complaint against the valuation of his proper1-y with the ^oard of

Revision. ^^ain^iff s complaint was received by thd board on or about January 16, 2009.

'#he Westl^^ Board of Education filed an opposing complaint on or about May 20, 2009.

W. The Board of Revisi^p heard the Plainti^^ ^iDmplaint onNaavembcr 25, ^^^9 and

rendered a dmislor^ in a leftr dated. January 13, 2010, re6clng plaintliTs 2008 property

tax value from $679,500 to $499¢0041.

4, In December, 2009 Plaintiff received his first tax bill for 2009 whi.ch did not reflect any

change in the tax value from 2009. It remained $679,500. The due date for the payment

of the tax was January 20, 2010.

SoThe reduction notice that the Plaintiff received dated January .l 3p20l2 stated that the

board's decisaoN essentially reducing the tax value, will'^^ reflected in your next tax bill>

Plaintiff received the, next tax bill in June, 2012.

6, Pl^^fiffpajd, his tok.wi^^^t protest an 7^waryx 20M

7. Plalntifrd°ad not file a reduetitsn coratplaint. for h•is 200 tax valuation by the deadll^^ of

March M, 20.10, Plaintiff contends that he relied on the decision letter stating that the

reduct€on would be ^eflected in his next tax billo

2
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8. Piaintiffs next tax bill aft-^r the reduction notice dated January 13,2010 was issued in

June, 2010 for the 2009 tax year. The tax bill did not reflect the reduction of $499,000

but ^ath^^ was an increase back to the 2008 value of $679,500,

9< After the Plaintiff received the June, 2010 tax biflY he sent a protest ^ener to both the

Cuyahoga County AuditorPs Office and the Board of Revision des^anding that tax bill be

^^^^ted to reflect the red^^ ^^lue.

10. The year 2009 was a tdenni^l update y^ in Cuyahoga County where the auditor may

inem^e or d^cronse the value ^^^^^aty in. the county by a cerW.n pment or factor

assgped to ewb municipality. The cermin percent or factor was assigned to property

based on the location of the property and whether it was commercial or residential, The

Plaintiff whose property in question is located in the city of Westlake was assessed a zero

factor meaning that the value should not change from the Board of Revision decision,

^LAM ^ER7'iFIQATIQN

The pany seeking to maintain a c1^^ ^^flon has the burden of demonstrating that mll

factual and legal prerequisites to, class certification.have been met Gannon v. Cleveland, 13

Ohio App.3d 334,335p ^^9 NXId 3045 (1984), A class action may be certified only if the court

finds, after a rigorous analysis, that the moving-party has satisfied all the requirements of CiyaR.

23 e H€^^illon v. Ohio Sav. Bank, 82 Ohio St.3d 67, 70, 694 N,^^^^ ^^^ 448 (1998). A plaintiff

must prove by a preponderance of the evidence that class ceafif^cation. is appropriate. Warner v.

Waste Mgmz,, 36 Ohio & 3d 91, 521 ME,2d 1091 (1988).

Civ.R. 23 sets forth seven requirements that inusk be satisfied before a case may be

maintained as a class action, Those requirements am as follows: (1) an identifiable class must

3
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exist and the definition of the c1^^^ ^ust:¢^^ unam^^guous, (2) the named representatives must be

memberg of the class, (3) the class must be so nmncrcrus tha.tjolnd.er df a1l members is

impractlcablef (4) there must be questions of law or fact common to the cXass, (5) the claims or

defenses of the representative pad1es must be typical of the claims or defenses of the class, (6)

the representative patios must fairly and adequately protect the interests of the class, and (7) one

of the three Civ.R. 23(B) requirements niust be sat^sfiel,. Id

MR 23(B) mquires that (1) the prosecution of separate actions by or against individual

members of the class would create a risk rsf;^(a) anwnsistent or varying adjudications with

respect to individual members of the class which would establish incompatible standards of

conduct for the party opposing the class; or (b) adjudications with respect to individual memb^

of the, class which would as a practical matter be dispositive of the interests of ft other members

not parties to the adjudicati^ons or substantially impair or impede their ability to protect t.heaa

interests, (2) the pwty opposing the class has acted or mfused to act on gromads generay

applicable to the class, thereby making appropriate final €r^^unedve relief or corr^^^ondxng

tlmWatory relief with respect to the class as a whole; or (3) the court finds that the questions of

law or fact common to the members of the class predominate overany questions affWing only

individual members, and that a class action is superior to other ^vailable methods for the fair and

efFicamt adj4cqt^on of the controversy. Hamilton, 82 Obio St.3d 67, ^^ (1398).

Under Civ.R> 23 (A)8 the 61ass description need only be definite enough for it to be

feasible for the court to d.etenalne if someone is a member. Brandow Y. Wash. Mut. Bank,, 8ah

Dist. Noa 88816, 2,008-Ohloa Y71,4. As the.Supzem^ Court in Pla^^ed Parenthood Ass°n of

Cincinnati, .lnc, v. Project Jericho, 52 Ohio St. 3d. 56, 63, 556 N.E.2d 157 (1990)y held:
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C1YA. 23 does not require a class certification to identify the specific lndivlduals who are
members so long as the certification provides a means to identify such persons ^^^.."Tbe
fact that members may be added or dropped during the course of the action is not
coratmlling. The test is whether the means is speokfiel at ft time of certification to
deternlne whether a OaWcular'indlvldual is a member of the class.

Flaintlff s proposed description of the class, "Cuyahoga County property owners who

filed a complaint apinst valuation for tax year 2008 "t resulted in the Board of Revision

reducing the taxable value of the property, whose 2009 property value was taxed using a biglier

va1ue,^^ is readily identifiable and uriara.blguous.

In addition, the class xepxemtat^^e must be a member of the proposed classa The ^omt

finds that the evidence produced demonstrates by a pmponderance of the evidence that Plaintiff

is a member of the putative class.

Under Civok: 23 (A), the putative class must be so numerous that joinder of members, is

lmpraWcable. Courts have not specified numerical limits for the size of the class action. If the

class has more than forty people in it, nume.rosgty is satisfied; 11"the class has less than twentyn

fiv^ ^eopfe in lt, numerosity probably is lacking. Hamilton, 82 Ohio S0d (1998). Herein,

Plaintiffs presented evidence that tb.ousmds of individuals that filed a complaint with the ^owd

of Revision for tax year 20.08 experienced a reduction in their 2008 property tax value, and then

an increase in their 2009 property t^ value. The evidence presented by the Plaintlff satisfies the

numeroca^ Tequ1rpp€mt.

Furihermox^^ courts generally have given perinisslve applacadon to the commonality

mquirement in Civ. R. 23(A). .^',^k v. C.P. Chemical Co,A 31 Ohio St. 3 d 200, 509 NoE.2d

1249 (1987). "Professor Mler ind.icates. '[flyplcally, the subdivision (a)(2) requirement is met

without difficulty for the pufies and very little time need be expe4ded on it by the ....judge.9" Id.

cltlng, An Overview of 1"`edeao.l Class Autlons:1?`ast, Present and Future (2 Ed, 1977), at 22, In
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the instant case, the Court finds that there are common issucs of law and fact related to any

potentisl class members who received a reduction and then increase in their property tax values

for the yem5 2008 and 2009.

Moreover, for class wrta^"acataon, Plaintiff must show that the representative parties will

fairly and adequately pr€rteot the interests of the class. This requirement is divided into two

partse (1) the adequacy of the representative class members and (2) the adequacy of counsel for

the representative class members. N^w Albany Park Coardo, .Ass Fn v. Last^^^ CmfYs. jTR, 1 95

'Ohio App, 3d 4599 2011-Ohi^-29€16, atJ53, A class representative is adequate, provided that his

interest is not antagonistic to that of the prospective class members. Id. at ^ 54, citing Marks V.

C P. Chem Co., .Incs 509 N.E.2d 1249 (198°7). The representatives' ^ounse'l will be deemed

adequate where the ^^wyers are "qual^^ed, experienced and gmerally able to conduct the,

proposed litigation." Helman v. EPL Prolong, Inc., 7n Dist, No. 200 1-CO-43, 2002aOhioA5249,

140g quoting Ham^n v. Landaker, 1 Oth Dist. No. 99AP61134, 2000 Ohio App, LEXIS 5675

(Dcc. 7, 2000).. Herein, Plaintiff maintains that Ms intemsts are not antagonistic to that of the

prospective class members: Evidence was not presented to suggest otb.erwise, Also, Plaintiff

presented evidence that his counsel is qW1^^d and experienced in handling class action

lawsuits. Based upon the foregoing, the ^^^ finds that the Plaintiff bas` proven, by a

pr^^^ndmace of tbe, -,^^idencesethat the Plainti.^^and his counsel will fairly and adequately

proteot the interests of the class,

'I'b,e typicality .reqaza.rement under Civ,R.23 is satisfied wb.ore there is no express conflict

between the ^eprcsentatives and the elms. Warner v. Waste Mgmz.p 36 Ohio St. 3€191, 521

N.E.2d 1091, at 98 (1988). P3airat1^'^'maintains that he is not in conflict with any potential class
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member and no evidcn^^ was presersted, to suggest otherwise. Therefor^^ the Court finds that the

^^aintiff has met his burden regarding the €yp1eW1ty rerlulrement<

In moving far class certification, Pl^^^^onterads that class certification 1s wanimted

pursuant to Civ,1 23. In addition, P1a1nt1^^^^ntends that all of the CavoR. 23 requix^en^s have

been met including ClvoR. 23 (B)(3)'s requirements thm questions of law or fact ^onmora to the

members of the clws lsredominaW over any questions affecting only individual members and a

class action is superior to other methods of adjudication for tht claims presented. While some

evidence of numerosity, commonality and other z^^qWrements under Civ.R. 23, appear to exist as

presented through the evidence, questions remain as to whether Civ.R. 23 (B)(3) requirements

have been met,

Again, the Coutt finds that, ^thouo Civ.R. 23 enumerates mulOpl^ factors, the issue of

predominance is dispositive of this motion. Perfonni^g a "rigorous analysis" of the Civ.R.

23(B)(3) predominance mquir^^^^ ^ecessitates an ^xwnlnati^n of "common" versus

"iradividuaf"5 issues. A predominance inquiry is far more demanding than the ^iv,R. 23(A)

commonality requirement and facuses on the 1egg or factual ^^^stio*a^^ that qualify each class

member's case as a genuine coritroversy. Williams v, Countrywide Home Loans, knag 6d•a. Diste

No. Lm01-1473^ 2002^Ohissn5499g citing Jackson v. Motel 6 Multipurpose, lna, 130 F.3d 999,

1005 (C.A,) 1, 1997), T'h^^fqre, in determining whether common questions of law or fact

predominate over individual issues, "it is not sufficient that common questions merely exist;

rather, the common questions must represent a significant aspect of the case and they must be

able to be resolved for all members of the class in a single adajudlcat^^n." Young v. FarstMerit

Bank 8th Dist. Nrso 94913x 2011PoOhloY614, at 119 (discretionary appeal not allowed Young ^.

FirstMer^it Bank N. A>, 129 Ohio St. 3d 1476, 2011aOhio-4751, 953 N.E.2d 842, 2011).
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In the instmt =ee the Cout finds that the Plaintiff has failed to meet ^^^ burden for class

certafication under OvA. 23(B). The Court finds that while common fact issues may exist

amongst rnany gndivijuals in the, proposed class, the common questions of law or fact do not

predominate over indivaduW questions in ^laintiff's p^orted class. Each class member's claim

would require an individualized factual analysis and determination of the relevant circumstances.

Moreover, a class action would not be the superior €^^thod of determining Pl^intif"`^ claim as

each putported member's oWm is d^^enderit upon their own unique set of circumstances and

coWd iiot be established ^^ a ^^^^^e adjudication.

The ^^^ finds that a ^^chW analysis of each plaf ntiff and thoir corresponding property

would be required. Each plaintiff woL.1d have to present evidence of their specifi 'c

ciremstancesx including but not limited to- the 2009 tax determination, each member's initial

complaint, the 2009 tax d.eterminationn if and when the class member was notified of a reduction

in the tax value, whether the Board of Revision valuation was properly reflected in the next tax

bill, whether the Board of Revision conducted a hearing within. tht statutory time period, whether

the class member was afforded a continuing complaint, whether the class member paid t.he,

property tax under protest, the parcel's location in Cuyahoga County and the factors that are-

sg^^ific to ewh municipality in maiang valuation changes and any subsequent proceedings and

the qutppm^e. Ir€ addition, Plainti^-purports to represent an entire class, although he paid his

2009 taxes without ^^^^^tiorg. Cerainly some of the proposed members of tt^^ ^lan did not

voluntarily pay their taxes and instead objected to the 2009 determination, resulting in no actual

damages or in subsequent proceedings. The Court finds that these factual issues do not simply

require damage calculations for each plaintiff, but woWd require miraiAtr^^^^ on each set of facts

and. ^ircumst^ces.

8



^^^^^ ^

^ere eirawnstances r^^^m factMspecific inquiry into the details of each piaint^^in

order to determine liability and damages, class certification is unsuitable. ^^ang V. E*Trade

Group, Inc., ^ ^ ^ Ohio App3d 363, 2003^Ohaon301s 784 N.E.2d 15 1. Having failed to sit^sfy all

of the requirements of Civ.R. 23, Plaintiffs' Motion for Class ^ortafcation is hereby deniec^^

Juidge ^sZaauurrreeeeeennn EEE, CCC1aaannno

^^ww"M

MAR 19 2013

^^ .. ..^ .
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