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INTERVENING APPELLEE DUKE ENERGY OHIO, INC.’S MOTION TO LIFT STAY

OR IN THE ALTERNATIVE, MOTION TO REQUIRE A BOND CONDITIONED FOR

THE PROMPT PAYMENT BY THE APPELLANTS OF ALL DAMAGES CAUSED BY
THE DELAY IN THE ENFORCEMENT OF THE ORDER

Duke Energy Ohig, Inc., (“Duke Energy Ohio™) moves this Court to lift the stay or, in the
alternative, require adequate bond. This Court has repeatedly followed the plain language of the
statute that requires s bond to secure prompt payment of all damages caused by the delay in the
enforcement of a Public Utilities Comumission of Chio (“Commission™} order while an appeal is
pending. Contrary to a8 representation made by the appellants, Duke Energy Ohio will incur
substantial damages if the Court leaves the stay in place and later affirms the Commission’s
decision below — Duke Energy Ohio is not accruing carrying charges on the remediation costs at
tssue in this case. Thus, unless appellants post an appropriate bond, Duke Energy Ohio is
without recourse for the damages incurred during the pendency of this appeal.

Based upon the plain language of R.C. 4903.16 and years of stare decisis, Duke Energy
Ohio urges this Court to either (1) lift the current stay or (2) require a bond that comports with

R.C. 45803.16.
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INTRODUCTION

Duke Energy Ohio will incur damages each day the stay issued in this appeal on May 14,
2014, remains in effect without appellants having posted an adequate bond. Importantly, in
obtaining a stay from this Court undér R.C. 490316, the Office of the Chio Consumer’s
Counsel, Ohio Partners for Affordable Energy, The Kroger Company and Ohio Manufacturers’
Association (“Joint Appellants™) misrepresented a key fact. Joint Appellants advised this Court
that a stay would not harm Duke Energy Ohio because it “maintains the authority to collect any
amount owed plus camrying charges.” (Joint Appellants Motion for Stay, p. 11.) Joint
Appellants further represented to this Court that Duke Energy Ohio is “currently accruing
carrying charges (interest) on the deferred balance until recovery commences.” (Jd p. 14.)
These statements are false. The Commission rejected Duke Energy Ohio’s request for carrying
charges,] Duke Energy Ohic is concerned that Joint Appellants may have misled a msjority of
this Court into deciding that 2 bond is unnecessary for lack of proof of damages caused by the
delay. However, the delay in enforcement of the Commission’s order will cause Duke Frergy
Chio to incur substantial damages.

When Joint Appellants moved for a stay, they asked this Cowmt o ignore the bond
requirement in direct contravention of the express language of R.C. 4903.16 that requires 2 bond:
“the appellant ghall execute an undertaking payable to the state in such sum as the supreme court
prescribes, with surety to the satisfaction of the clerk of the supreme court, conditioned for the

prompt payment by the appeliant of gll damages cansed by the delay in the enforcement of

' In the Matter of the Application of Duke Energy Obio, Inc., for an Increase in its Natural Gas
Distribution Rates, Case No. 12-1685-GA-AIR, ef al., Opinion and Order at pp. 22-23, 60, 64-
65, 73 (Nov. 13, 2013).



the osxder complained of... .” [Emphasis added.] The Court granted a stay of the Commnission’s
order below and determined that a bond was unnecessary.

Duke Energy Ohio urges the Court to issue a new enfry that comports with R.C. 4903.16,
gither by lifting the stay altogether, or by reguiring 2 bond that is conditioned for the prompt
payment of all damages caused by the delay in the enforcement of the Commission’s Order.

ARGUMENT

By granting the motion to stay, and doing so without requiring a bond, the Court may
have initiated a sea change in the law that will encourage intervening parties to appeal every rate
decision the Commission issues simply to delay rate increzases from becoming effective. Ina
typical rate case, the Commission approves a certain level of cost recovery and orders the
regulated uiility to file compliance tariffs. By the time a Commission order is issued, the utility
already has suffered from regulatory lag to the extent its current rates are under-recovering ils
costs to provide utility service. Ohio law mandates that the new rates go into immediate effect.
Staying a Commission-authorized rate from going into effect without requiring an adeguate bond
harms the utility, either by depriving the utility of the approved rate increase altogether or, as in
this case, delaying recovery and costing the utility the time value of money.

It is for this reason that the posting of a bond under R.C. 4903.16 is neither an option nor
a suggestion. If the Court grants a stay under R.C. 4903.16, the stay is conditional on appellants
filing & bond assuring “the prompt payment by the appellant of all damages caused by the delay
in the enforcement of” the Commission’s order. R.C. 4903.16. This Court has held this to be

true meny times over” In Office of Consumers’ Counsel, this Court stated: “R.C. 4903.16

* See, e.g., Office of Consumers’ Counsel v. Public Util. Comm., 61 Ohio St. 3d 396, 403, 575
N.E.2d 157, 162 (1991); City of Columbus v. Pub. Util. Comm., 170 Ohio 8t 105, 112, 163
N.E.2d 167, 172 (1959); Keco Indusiries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Chio
St. 254, 258, 141 N.E.2d 4685, 468 (1857); MCI Telecommunications Corp. v. Pub. Util. Comm.,



provides the procedure that must be followed when secking a stay of s final order of the
Commission.” 61 Ohio St. 3d at 403, 575 N.E.2d at 162. There is no good reason to depart from
the statutory framework or the Court’s precedent in this case.

L R.C. 4903.16’s Bond Requirements Ensure that Duke Energy Ohio Does Not Suffer
Harm Under A Stay Without a Bond While an Appeal is Pending.

A, The General Assembly Has Determined That the Public Interest Is Served
When a Stay of a PUCO Order is Coupled with a Bond.

This Court’s revisory jurisdiction over Commission proceedings is limited to that
conferred by law. In re Application of Columbus Southern Power, 128 Ohio St.3d 512, 2011-
Ohio-1788, § 19 (citing Section 2(d), Article IV, Ohio Constitution). Thus, as this Court held in
1959:

An appeal from a final order of the Public Utilities Commission fixing rates or

charges is wholly controlled by the statwiory provisions on that subject, and under

Section 4503.16, Revised Code, 2 proceeding to reverse a final order of the

commission does not stay execution of such order unless the Supreme Court, or a

judge thereof in vacation, allows such stay, in which event an underteking with

sarety is required of the appellarn:.

Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 163 N.E.2d 167 (1959), syll. para. 3 (emphasis
in original). If a stay is requested but the appellant is unwilling to post an appropriate bond, the
Court must deny the motion for stay. Jd at 109-10.

R.C. 4903.16 gives this Court discretion to determine the amount of the bond ~ *“zs the

supreme court prescribes” — for each instance when a siay is sought provided the amount will

compensate the appellee utility or ratepayers for “all damages” caused by the delay. In

establishing the balancing of utility and ratepayer interests evident in Title 49 of the Revised

31 Chio St. 3d 604, 310 N.E.2d 806 (1987); Consumers’ Counsel v. Pub. Util. Comm., 109 Ohio
5t. 3d 1492, 2006-0Ohio-2762, 848 N.E.2d 856 (2006); Consumers’ Counsel v. Pub. Util. Comm.,
107 Ohio 81. 3d 1679, 8§39 N.E.2d 401 (2005); Reading v. Pub. Util. Comm., 105 Ohio §t. 3d
1496, 825 N.E.2d 612 (2005); dmeritech Ohio v. Pub. Uil Comm., 79 Ohio St. 3d 1473, 682
N.E.2d 1602 (1997).



Code, the General Assembly did not authorize the Court to weigh independently these competing
interests and determine that “no bond for the stay is required.” This Court’s role is to assure
prompt payment by the appellant of all damages caused by the delay in the enforcement of the
order, which requires a bond in that amount as a condition precedent to the grant of a stay.” Any
other decision by this Court contravenes the General Assembly’s authority to determine public
policy and viclates Section 2(d), Article IV of the Ohio Constitution.

B. Duke Energy Ohic Will Suffer Great Harm Under the Curremt Order
Without Recourse.

The rates approved in the Commission’s Order in this case provide recovery of dollars
spent for environmental investigation and remediation. The Commission authorized Duke
Energy Ohio to recover approximately $55.5 million in such costs incurred from January 1, 2008
through December 31, 2012, having excluded two categories of costs and carrying charges.’
Because Duke Energy Ohio is not accruing carrving charges on the authorized amount of
environmental costs, every day of delay in implementing #ts Rider MGP costs it the time value of
revenue it is not collecting from customers. If the Court affirms the decision below and no bond
is in place, Duke Energy Ohio has no way to recover the damages caused by the delay. Joint
Appellants  truthfully characterize such damages as smasll or inconsequential, nor can such
damages be covered by a nominal bond. Without an appropriate bond, Duke Energy Ohio has no

way to recoup the losses created by a stay while the appeal is pending.

* A nominal amount is not a work-around, as a bond set at a meaningless level undermines the
General Assembly’s intent to provide sufficient bond fo cover “the prompt payment by the
appellant of all damages caused by the delay in the enforcement of the order complained of... .»
R.C. 45903.16 {(emphasis added).

*In the Matter of the dpplication of Duke Energy Ohio, Inc., for an Increase in its Natural Gas
Distribution Rates, Case No. 12-1685-GA-AIR, ef al., Opinion and Order at pp. 64-65, 73 (Nov.
13, 2013).



Therefore, the Court should grant this motion and order Joint Appellants to post a bond in
the amount necessary to compensate Duke Energy Ohio for all of its potential damages.
1 8 The Plain Language of R.C. 4903.16 Requires 3 Bond.

R.C. 4903.16 requires 2 bond that is conditioned for the prompt payment of all damages
caused by the delay in the enforcement of the Commission’s order as a condition precedent to
receiving a stay while the appeal is pending. This Court has determined on multiple cceasions
that the bond requirement is constitutional and has always enforced the provision requiring a
bond.

A, R.C. 4903.16 Does Not Violate Separation of Powers Principles.

Joint Appellants argued in their motion that the requirement of a bond as a condition
precedent to administrative appeal violates the principles of separation of powers. This Court
has the powers vested in it by the Ohio Constitution and Ohio Revised Code. The Ohio
Constitation states that “The Supreme Court shall have appellate jurisdiction as follows: (d) Such
revisory jurisdiction of the proceedings of administrative officers or agencies as may be
conferred by law.” Ohio Constitution, Article IV, Section 2(B)(2)(d).

Accordingly, any power to review a direct appeal of an administrative agency is statutory
only, and may be limited by statute. This Court has jurisdiction “as may be conferred by law.”
The appeal to this Court of the Commission’s order is statutory. R.C. 4903.11 provides that
power. Administrative review via statute is not the same as original jurisdiction under the
Constitution. See, e.g., Office of Consumers’ Counsel v. Public Util. Comm., 61 Ohio St. 3d 396,
403, 575 N.E.2d 157 (1991); 4. DiCillo & Sons, Inc. v. Chester Zoning Board of Appeals, 158
Ohio St. 302, 304, 109 N.E.2d 8, 9 (1952); Miller v. Bureau of Unemployment Compensation,
160 Ohio St. 561, 563, 117 N.E.2d 427, 428 (1954); State ex rel. Michaels v. Morse et dl,

Indusirial Commission, 165 Ohio St. 599, 606, 138 N.E.2d 660, 665 (1956). The power 1o



review the Commission order on appeal does not inherently include the power to siay the
Commission order outside of statutory authority, pending appeal, when thers is statutory
provision precisely for such a stay. Certainly nothing in the Constitution says otherwise,

R.C. 4903.16 provides the mechanism for parties to apply for and obtain a stay from this
Court. There is no other mechanism available. To grant 3 stay, this Court must abide by that
mechanism, rather than disregard it. Otherwise, if there is & separation of powers violation, it is
created by the Court disregarding the legislative policy-making of the General Assembly through
the provisions it has placed in the statute.

The mechanism requires a bond, and the bond must be sufficient for the prompt payment
of all damages caused by the delay in the enforcement of the Commission’s order. That is
exactly what this Court has held in the past, and what it should hold now.

B. A Public Office Exemption to R.C. 2505.03(B) Docs Not Apply to the Bond
Requirement Under B.C. 4%03.16.

Chapter 2505 is a broad chapter governing the appellate process in the absence of a more
specific statutorily defined process. The statutory framework for this appeal conferred by R.C.
4903.11 and the mechanism for a stay under R.C. 4903.16 do not invoke R.C. 2505.03(B) to
create an exemption from the posting of a bond. R.C. 2505.03 applies to appeals generally. But
as an administrative appeal under R.C. 4903.11 and R.C. 4903.16, this appeal is different from
those general appeals. And in fact, R.C. 2505.03(B) states that “Unless, in the case of an

administrative-relaied appeal, Chapter 119, or other sections of the Revised Code applv, such

an appeal is governed by this chapter... .” [Emphasis added.]
Clearly, “other sections” of the Revised Code apply 1o this appeal. R.C. 4903.16 states
that “the appeliant shall execute an undertaking payable to the state in such sum as the supreme

court prescribes, with surety to the satisfaction of the clerk of the supreme court, conditioned for



the prompt payment by the appellant of 2ll damages caused by the delay in the enforcement of
the order complained of... . See, also, City of Columbus v. Pub. Util. Comm., 170 Ohio St.
105, 108, 163 N.E.2d 167, 170 (1959) (the “statutes of Ohio provide the method of appealing
from final orders of the Public Utilities Commission to this court.”) Accordingly, the Court
cannot apply R .C. 2505.03(B) to eviscerate the condition precedent required by R.C. 4903.16.

L. Every Appellant Will Appeal Every Commission Decision in Ovder to
Introduce Delay Without Recourse If No Bond is Required.

If a stay is not conditioned with sufficient bond, the Court will have initiated a sea change
in the law that will cause parties to appeal every rate decision that the Commission issues.
Appellants will seck to introduce delay in rate changes and appellees will have no recourse for
the harm caused by the delay while the case is on appesl. This creates a significant, yet
unjustified incentive for appellants to always file an appeal — regardless of whether the appeal
has any merit, because any benefit for an appellant from delay in rate changes would outweigh
any cost of losing an appeal. This would be an unintended consequence if this Court ignores the
bond requirements that the General Assembly put into R.C. 4903.16.

Moreover, in this case, there are four appellants. There is no hardship to asking the Okio
Consumers’ Counsel, Ohio Partners for Affordable Energy, The Kroger Company, and Chio
Manufacturers’ Association to jointly provide adequate bond, if they want a stay while their

appeal is pending.



HI. Stare Decisis is Important When Interpreting Statutes Such as R.C, 4903.16.
A. This Court Already Has Set Forth the Importance of Stare Decisis,
This Court has stated that stare decisis “is the bedrock of the American judicial system.”
Westfield Ins. Co. v. Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849 (2003), para 1. Going on:
Well-reasoned opinions become controlling precedent, thus creating stability and
predictability in our legal system. It is only with great solemnity and with the
assurance that the newly chosen course for the law is a significant improvement
over the current course that we should depart from precedent. Jd
On that basis, the Court held that:
A prior decision of the Supreme Court may be overruled where (1) the decision
was wrongly decided st the time, or changes in circumstances no longer justify
continued adherence to the decision, (2) the decision defies practical workability,
and (3) abandoning the precedent would not create an undue hardship for those
who bhave relied upon it. Jd, Syliabus at 1.
It is impossible to improve upon these statements, and they should apply to cause this
Court to lift the stay or require a substantial bond.
This Court has repeatedly reiterated the requirement to post a bond to secure 2 stay under
R.C. 4903.16. See, e.g, Office of Consumers’ Counsel v. Public Util. Comm., 61 Ohio St. 3d
396, 403, 575 N.E.2d 157, 162 (1991); City of Columbus v. Pub. Util. Comm., 170 Ohio St. 105,
112, 163 N.E.2d 167, 172 (1959); Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co.,
166 Ohio St. 254, 258, 141 N.E.2d 465, 468 (1957). This Court recognized the filing of a bond
is a part of the procedure that must be followed for an appellant seeking 2 stay.
In fact, this Court has recently stated:
To the degree that the bond requirement poses a barrier, however, it is one that
must be cured by the General Assembly. Unquestionably, it is the prerogative of
the General Assembly to establish the bounds and niles of public wiility
regulation. See, e.g, Akvon v. Pub. Util. Comm., 148 Ohio St. 347, 359, 73

N.E.2¢ 830 (1948) (“the legislative branch of the state government may confer
upon” the Commission “very broad {powers]” for the “supervision, regulation



and, in a large measure, control of the operation of public utilities™). And our

“revisory jurisdiction™ over agency proceedings is limited to that “conferred by

law.” Section 2{d}, Article IV, Chio Constitution.
In re Application of Columbus Southern Power, 128 Ohio St. 3d 512, 2011-Ohio-1788, para 19.

it is not just in these cases where this Court has denied stay requests under this precedent.
Seze, e.g., MCI Telecommunications Corp. v. Pub. Util. Comm., 31 Ohio St. 3d 604, 510 N.E.2d
806 (1987); Consumers’ Counsel v. Pub. Util. Comm., 109 Ohio St. 3d 1492, 2006-Ohio-2762,
848 N.E.2d 856 (2006); Consumers’ Counsel v. Pub. Util. Comm., 107 Ohio St. 3d 1679, 839
M.E.2d 401 (2005); Reading v. Pub. Util. Comm., 105 Ohio St. 3d 1496, 825 N.E.2d 612 (2005);
Ameritech Ohio v. Pub. Util. Comm., 79 Ohio St. 3d 1473, 682 N.E.2d 1002 (1997). This list is
not exhaustive of cases with a published opinion. In addition, there are many instances where
there is no published decision: Supreme Court Case No. 09-314, In the Matter of the Application
of the East Ohio Gas Company d.b.a. Dominion East Ohio, Entry Denying Stay Request, August
29, 2009; Supreme Court Case No. 08-1837, In the Martter of the Application of Duke Energy
Ohio, Inc., Entry Denying Stay Request, June 1, 2009. There are many more instances where
this Court has followed these precedents and applied them to either deny stays or demand
| sufficient bond. This avalanche of precedent matters. These cases are deeply imbedded in the
framework of utilities appeals dating back over 50 years. There are no prior instances that Duke
Energy Ohio could find under R.C. 4903.16 where this Court has granted a stay and ordered that
“no bond for the stay is required” — until this May 14, 2014, order. It has been recognized time
and time again that this Court’s role is to apply R.C. 4903.16, not circumvent it.

B. This Court Should Neither Second-Guess [ts Prior Decisions Nor the General
Assembly’s Intent in Requiring a Bond in R.C. 4903.16.

It has been shown that the statutory reguirements for obtaining a stay in this

administrative appeal do not violste separation of powers or other Constitutional concerns. It has



been shown that R.C. 2505.03 does not apply to statutory requirements under R.C. 4903.16. It
has been shown that there is no recognizable harm to the Joint Appellants or their constituents,
whereas the question of public policy is left to the General Assembly, not this Court, to decide
the mechanisms for appellants to obtzin a stay of Commission orders while those orders are
reviewed on appeal. It has been shown that there is substantial harm to Duke Energy Ohio if the
stay is granted without recourse for the lost revenues. And it has been shown that there is no
good reason for the May 14, 2014, order’s departure from the statutory framework and over 50
years of consistent legal precedent over the same questions adjudicated by this Court.

Accordingly, this Court should not second-guess the wisdom of the General Assembly in
passing this statute, nor the prior Court decisions in interpreting it. This Court should apply the
statute to the Joint Appellants’ request for a stay and either deny it or condition it upon sufficient
bond to cover the prompt payment by the appellant of all damages caused by the delay in the
enforcement of the order. This is what the law requires.

iv. CONCLUSION

For all of the reasons stated above, Duke Energy Obic, Inc., urges the Court to Hf the
stay or condition the stay on a bond in the amount of $55,523,788 plus $357,666 per month times
twelve months, for the potential time this appeal will take to complete to cover the payment of
damages caused to Duke Energy Ohic by the delay in the enforcement of the Commission’s

Order.

10
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BEFORE
THE PUBLIC UTILITIES COMMISSION CF OFIO

In the Matter of the Application of Duke )
Hnergy Ohio, Inc., for an Increase in its )  Case No, 12-1685-GA-AIR
Natural Gas Distribution Rates. )
In the Matter of the Application of Duke Case No. 12-1686-CA-ATA
Energy Ohio, Inc., for Tariff Approval.

el S g

In the Matter of the Application of Duke
EBrergy Ohio, Inc, for Approval of an
Alternative Rate Plan for Gas Distribution
Service,

Cage Mo, 12-1687-GA-ALT

Nenet? st s at?

In the Matter of the Application of Thike )
Energy Ohio, Inc, for Approval to Change )  Case No, 12-1688-GA-AAM
Arcounting Methods, )

CPINION AND OGREDER

The Commission, considering the above-entitled applications, the Stipulation and
Recommendation, and the record in these proceedings, hereby issues its Opinion and
Cneler in these matters.

APPEARANCES:

Agny B. Spiiler, Hlizabeth H. Watts, Rocco T Ascenzo, and Jeanne W, Kingery, 139
East Fourth Street, Uincinnati, Ohdo 45202, Ive Miller LLP, by Christopher L. Miller, 250
West Street, Columbus, Ohdo 43215 and Kay Pashos, One American Square, Suite 2000,
Indianapolis, Indiana 46282, and Frost Brown Todd LLC, by Kevin N. McMurray, 3300
Creat American Tower, 303 Bast Fourth Street, Cincinnat, Ohido 45202, on behalf of Duke
Energy Ohio, Inc.

Mike DeWine, Ohlo Attorney General, by John H. Jones, Assistant Section Chief,
Thomas W. McNamee and Devin D, Parramm, Assistant Attorneys General, 180 Fast Broad
Street, Columbus, Ohio 43215, on behalf of Staff of the Commission.

ruce ]. Weston, Ohio Consumers’ Counsel, by Joseph P. Serio, Larry . Sauer, and
Edmund . Berger, Assistard Consumers’ Counsel, 10 West Broad Sireet, Suite 1800,
Columbus, Ohio 43213, or. behalf of the residential utifity customers of Duke Energy Ohio,
Inc.
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Colleen L. Mooney, 231 West Lima Street, Findlay, Ohio 45839, on behalf of Ohio
Partners for Affordable ¥nergy.

Carpenter Lipps & Leland LLF, by Kimberly W. Bojko and Mallory M. Mohler, 280
MNorth High Street, Sulte 1300, Columbus, Ohic 43215, on behalf of The Kroger Company.

Douglas E. Hart, 441 Vine Street, Suite 4192, Cincirmati, Ohio 45202, on behalf of
The Greater Cincinnati Health Council.

Bricker & Eckler, LLP, by Thomas J. O'Brien, 100 Scuth Third Street, Columbus,
Ohdo 43215, on behalf of the city of Cinwinnat,

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Stephen M. Howard,
and Gretchen Petrucc, 52 Bast Gay Siveet, Columbus, Ohio 43216, and Vincent Parisi and
Matthew White, Interstate Gas Supply, 6100 Emerald Parkway, Dublin, Chio 43016, on
behalf of Interstate Gas Supply, Inc.

Douglas E. Hart, 441 Vine Street, Suite 4192, Cinginnati, Chio 45202, on behalf of
Cincinnati Bell Telephone Company LILC

Eobert A. Brundrett, 33 North High Street, Columbus, Chio 43215, on behalf of
Cihio Manwfacturers” Association,

Kegler, Brown, Hill & Ritter, LPA, by Andrew . Sonderman, Capitol Square, Suite
1800, 65 East State Sweet, Columbus, Ohio 43215, on behalf of People Working

Cooperatively, Inc.

Joseph M. Clark, 21 East State Street, Suite 1900, Columbus, Chin 43215, on behalf of
Direct Energy Services, LLC, and Direct Energy Business, LLC.

Melntosh & Molntosh, by A. Brian Mcintosh, 1136 Saint Gregory Street, Suite 100,
Cirwirmati, Ohdo 45202, on behalf of Stand Energy Corporation.

DPINION:

i HISTORY OF THE PROCEEDINGS

Duke Energy Ohio, Inc. (Dnke, Applicant, or Company), is a natmral gas company
as defined by R.C. 490503 and # public utility as defined by RO 4905.02 and, as such, is
subject to the furisdiction of this Commission, pursuant to RC. 4905.04, 4905058, and
4905.06. Duke currendly supplies natural gas service to approximately 426,000 customers
in eight counties in southwestern Chio (Staff Bx. 1 a1 1).



12-1685-GA-AIR, et al. 3

On June 7, 2012, Duke filed 2 notice of intent t file an application for approval of
an inorease In it natoral gas rafes and related applications for tariff approval, an
alternative rate plan, and to change accounting methods, In its notice of intent, Duke also
requested 2 waiver of cerialn standard {iling requivernents relating to the Applicant’s
glectric utility operations and certain payroll analysis. By Eniry issued July 2, 2012, the
Commission denied the request for waiver as it velates to the Applicant’s electric utility
operations and granted the remaining waiver reguest. By this saroe Entry, the
Commission approved a date certain of March 31, 2012, and 2 test-year period of January
1, 2012 through December 31, 2012

Druke filed its application to Increase rates, along with the requisite standard filing
requirements, on fuly 9, 2012 In its application, Duke sought a revenue increase of
B44,607.929, or approximately 18.09 percent over current revenue. On July 20, 2012, Duke
filed its supporting testimony. On November 28, 2012, Duke filed proof of publication of
s notice of the application, in accordance with R.C. 490919 (Duke Ex. 3).

By Bniry issued August 29, 2012, the Comunission accepted the application for filing
as of July 9, 2012, and ordered the Applicant to publish nofice of the application, pursuant
to RO 490919 By Entry issued January 18, 2013, motions to intervene filed by the
following endities weve granted: Ohdo Consumers” Counsel (OCCYy Stand Energy
Corporation (Stand); Interstate Gas Supply, Inc. (JG5); The Kroger Company (Kroger); city
of Cincinnatl (Cincinnatt); Ohio Pariners for Affordable Bnergy (OPAEY; Cincinnati Bell
Telephone Company, LLC {CBTY, The Greater Cincinnati Health Council {GCHCY, People
Working Cooperatively, Ine. (PWCY Ohdo Manufacturers’ Assodation {OMAY; and Direct
Energy Business, LLU, and Direct Energy Services, LLL {lointly, Direct Hnergy). Further,
the motion for admission pro hac vice of Edmund J. Berger, on behalf of OCC, was granted
by Eniry issued December 21, 2012, and the moton for admission pro hac vice of Kay
Pashos, on behalf of Duke, was granted at the hearing on Apeil 29, 2013,

Fursuant to B.C. 490918, the Cormmmdssion’s Staff {Staff) conducted an investigation
of the application and fled its report (Staff Report) on Jarmary 4, 2003 {(Staff Ex. 1). Copies
of the Staff Report were served upon the mayor of each affected rmunicipal corporation
and other persons the Corwmission deemed interested, in accordance with the
requirements of RO 4890819, In the Biaff Report, Staff recommends a revenue decrease
from current reverme of between $10,725,809 and $3,358,775, or a decrease from current
revenue of between 280 percent and 0.88 percent (Staff Bx. 1 at Sch. A1), Objections to

 the Staff Report were filed by Duke, IG5, CBT, PWC, GUHC, OCC, Kroger, Direct Bnergy,
and OFAE on February 4, 2013, Motions to strike Duke’s objections related to the
recommendations in the Staf Report regarding Duke’s cost vecovery for the Investigation
and remediation of the Applicant’s manufactured gas plants (MGPs) were filed by Stalf
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anct OCC on February 7, 2013, and February 19, 2013, respectively. On February 26, 2013,
Pruke filed its memorandum contra the motions to strike filed by Staff and OCC.

By Enbry issued January 18, 2013, the cvidentiary hearing was scheduled o
comrnence one business day after the conclusion of Duke’s electric rate cases filed in In re
Duke Energy Ohio, Inc., Case No. 12-1682-EL-AIR, et al. (Duke Electric Rate Case), which was
scheduled to commence on March 25, 2013, In addition, a separate Hntry issved on
Tanwary 18, 2013, scheduled the local public hearings for February 19, 2013, in Hamilton,
Ohio; February 20, 2013, in Union Township, Cincinnatl, Ohdo; February 25, 2013, in
Middletown, Chio; and February 28, 2013, in Cincinnati, Chio. Notice of the local public
hearings was published in accordance with RC. 4903.083 and proof of such publication
was filed on February 19, 2013, and March 12, 2013 (Duke BExs, £-5}.

Om April 2, 2013, as corrected on April 24, 2013, a Stipulation and Recormumendation
{Stipulation} was filed by some of the parties to these cases. As part of that Stipulation, the
parties agreed to litigate the issues related to the Applicant’s recovery of the MGP
remediation costs at the evidentiary hearing in these cases. By Entry issued April 4, 2013,
the evidentiary hearing was rescheduled fo April 29, 2013, The evidentiary hearing
comunenced, as rescheduled, on April 29, 2013, and conduded on May 2, 2013, Initial
briefs were filed on June 6, 2013, by Duke, Staff, Kroger, jointly by GCHC and CBT
{GCHC/CBT), and jointly by OCC and OPAE (OCC/OPAE). Reply briefs were filed by
Duke, OCC/OPAE, Kroger, GCHC/CBT, and OMA on June 20, 2013,

Columbia Gas of Ohio, Ine {Columbia) filed an amicus curiae brief and an amicus
curiag reply brief, on June 6, 2013, and June 20, 2013, respectively. On June 6, 2013,
Cadumbia fled 2 motion for leave 1o file its amicus briefs in these mattors. On Jupe 23,
2013, OCC filed 2 memorandum contra Columbia’s motion for leave to fle amidcus briefs,

On June 6, 2013, OCC filed a motion reguesting the Commission take
administrative notice of two documents from Duke’s website regarding the MGP issue.
O Tune 11, 2013, Duke fled a memorandum contra OO s motion $o take administrative
notice, along with a motion to strike reference to the documents in the brief and reply brief
filed by OCC/OPAE. OCC replied to Duke's memorandum condra the motion to take
administrative notice and filed a memorandum conira Duke’s motion 1o strike on Jung 18,
2013, and June 26, 2013, respectively. Duke replied to OUC's memorandum conira the
motion o strike on June 28, 2103,
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L PENDING MOTIONS AND REQUESTS FOR REVIEW

A, Cobumbia’s Motion For Leave to File Amicus Curiae Briefs

Coluanbia reguests leave to file amicus briefs in order w support Duke’s request to
recover deferred environmental investigation and remediation costs associated with
former MOGP sites. In support of its motion, Columbia notes that, by Entry issued
September 24, 2008, in In re Columbia Gas of Ohio, Inc., Case No. 08-606-GA-AAM (Columbin
Beferral Casge), the Commission approved an application by Columbia to defer its
environmental investigation and remediation costs incurred after January 1, 2008,
Pursuant to the Commission’s Entry in the Columbia Deferral Case, Columbia’s recovery of
the deferred costs would be addressed in Columbia’s next base rate case.  According to
Coluanbia, it future ability fo recover those deferred costs is now threatened by
extravrdinary and erroneous legal positions taken by Staff in the instant proceedings.

In support of its motion, Columbia points out that the Commission has granted
intevested parties leave to fle briefs as amic curiae In several cases where full intervention
is not necessary or warranted, citing various Commnission cases, including In re Columbia
Gus of Okdo, Inc., Case No. 94-987-GA-AIR, Entry {Aug. 4, 1994} and In re FirstEnergy Corp.,
Case No, 99-1212-EL-ETP, et al, Entry (Mar, 23, 2000} Columbia notes that Staff
acknowledges in the instant cases that the question of whether Duke can recover the MGP
costs, even if MGPs were not used and useful in rendering naturel gas distribution service
at 2 date certain, is “essentially a legal isaue” (citing Staff Ex. 6 at 4). Therefore, Columbia
asserts that its submission of amicus briefs on this lmited legal issue, at the post-hearing
stage of these proceedings, will not prejudice any party. Moreover, Columbia states that it
will contribute to the full development and equitable reschution of the MGP issus in these
proceedings.

In its memorandum contra Columbia’s motion, OOC notes that Columbia’s motion
was fled 122 days after the deadline for the filing of motions to intervens In these cases.
OCC argues that, through its amicus briefs, Columbia is attempting to influence the
Commission’s decision in these cases, which involves a different utility and different
customens.  According to OCC, Columbia is attervpting to interject itself into the Duke
cases because of what Columbla perceives as the potential precedent that the current Duke
cases could have on a future Colurmbis rate case. OCC states that Columbia has offered
nothing new or different in its briefs than the argument made by Duke. OCC cites 1o
Comumission precedent to support ifs position that the claimed interest of profecting
against the setting of precedent was not sufficdent grounds for granting intervention. See
I ve Vectren Delivery of Ohig, Inc., Case Mo, 08-220-GA-GCR, Entry on Rehearing {Aug. 13,
205 (Vectren GCR Case); In re Ohio Edison, et al, Case No. (09-908-EL-880), Erry {(Dec. 11,
2009}, Furthermore, OCC argues that, ¥ Columbida’s motion is granted, other partes in
these cases would be prejudiced, because Columbia would be allowed to participate In the
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proceedings without being subject to the same scruliny as other parties, e.g., discovery.
Finally, OCC asserts that, if amicos briefs were to be allowsd, the amicus process showld
have been noticed to all stakeholders interested in this issue. Likewise, Kroger asserts that
Columbis’s moton to file amicus riefs, at this late stage of the proceedings, is in violation
of the Coranission’s rules and would be prejudicial to the intervencrs, because they have
not had a chance to question or challenge the staltements asserted by Columbie (Kroger
Reply Br. at 3),

The Comanigsion finds that the determination as to whether it is appropriate to
permit the filing of amicus briefs in a proceeding must be made based on the individual
case bar and the issues proposed fo be addressed by the movant. OCC, in iy opposition
memnorandum, mischaracterizes previous rulings by the Commission in its attempt to
draw a comparison between the rulings in those cases and the instant cases. For example,
the request for leave to file an amicus memorandum in support of an application for
rehearing in the Vectren GCR Case obvicusly came at the rehearing stage of the case, well
beyond the briefing stage of the proceeding, and the issues raised in the amicus filing in
the Vectren GUR Case were primarily policy-orfented. Conwersely, Columbia’s motion for
leave to file amicus briefs in the instant cases came at the briefing stage of these cases and
Columbia’s briefs are solely focused on the legal matfers perfaining to the MGP cost
recovery. In addition, the Commission believes that permitting Cohumbia to file its amicus
briefs will not prejudice any party to these proceedings and will, in fact, assist with the
consideration of the legal issues briefed in these matters. Accordingly, the Commission
finds that Columbia’s motion for leave to file amicus boefs is reasonable and should be
granted.

B. s Motion for Administrative MNotice

On June 6, 20013, OCC filed a motion requesting the Comumission take
administrative notice of the two documents from Duke's website which contain frequently
asked questions and answers about the West End and Hast End MGP sites that are at issue
in these cases {website documents). OCC submits that the documents contain information
relevant and important to the upcoming decsion regarding Duke’s recovery of the MGP
costs associated with the remediation of these sites thet OCC only recently became aware
of. According to OCC, the documents include facts and admissions by Duke and,
therefore, they should be administratively noticed. OUC notas that it bas incorporated this
information inte its post-hearing brief.

In suppost of its motion, OCC siates that these website documents equate to
adrissions by Duke that contradict some of the claims made by Duke at the hearing in
these cases. OCC cites to Chio Bvid R 20UF) for the position that judicial notice of any
adjudicative fact that is not subject to reasonable dispute may be taken at any stage of 2
proceeding, stating that this rule sllows courts to £ gaps in the record. OCC
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acknowledges that the Supreme Court of Uhio (Supreme Court} has held that, while there
is no absolute right for the taking of administrative notice, there is no prohibition against
the Commission taking such notice of facts outside of the record in a case. 5z Canion
Storage and Transfer Co., of ol, v. Pub, LIt Comm., 72 Ohio 634 1, N.E2d 136 (1595}, citing
Allen dba. [&M Trucking, et dl., v. Pub, Util. Comm., 40 Ohio St3d 18¢, 537 N.E2d 1307
{1988). OCC poinds out several cases where the Comnission has taken administrative
notice of facts, cases, entries, expert opinion testimony, briefs, and entive records from
other proceadings. According to OCC, Duke would not be prejudiced by a taking of
administrative notive because the website documents were posted by Duke on its website;
therefore, it is Duke’s own admission, not hearsay, that OCC seeks to notice and Duke can
not claim that it did not have prior knowledge of the information. In addition, OCC states
that, since Duke will have an opportunity to respond to the information contained in the
website docurments, through its reply brief, Duke will not be prejudiced,

Buke opposes OXCC's motion for administrative notice, pointing out that the
website documents in guestion have been available on Duke's website since the time the
application was filed in these cases and, in fact, the information was referenced in Duke
witness Bednarcik's testimony, as well a5 Staff data requests that were served on OUC
{(Duke Ex. 21 at 11, 16). In fact, the information, which Duke asserts is not contrary to any
information presented on the record in these cases, has been on the Applicant’s website
since 2009 and 2010 for the East and West End sites, respectively. Mozeover, Duke states
that the attorney examiner closed the record in these cases, with no objection from any
party, and OOC has failed to file 2 motion to reopen the record in these cases. Duke
maintaing that, bad OCC offered this evidence at hearing, Duke may have offered rebuttal
testimony; however, since it no longer has this option, Duke would be unfairly prejudiced
by the admission of this evidence at this late date.

Duke notes that, while the Supreme Court has affirmed the Conumission’s ability to
take administrative notice of matters outside the record, such notice has consisted of the
Corumission’s own records.  See Schuster v, Pub. Util. Comm., 139 Ohijo 5t 458 at 461, 40
MN.E.2d 930 (1942); Canton v. Pub. LRI Comm., 63 Oldo $t.2d 76 at footnote 1, 407 N.E.2d 930
(15803, However, Duke states that the Supreme Court has also held that the Commission
may not take administrative notice of matters cutside of the record, in particular, whers
the matter sought o be admitted in not the Commission’s own record, See Forest Hills v,
Pub, Ul Comm., 39 Ohio 5t.24 1, 313 N.E2d 801 {1974). Duke offers that, in Forest Hills,
the court found that the evidence must be introduced at hearing or brought to the
attention of the parties prior to the decision, with an opportunity to explain and rebut.
Duke points out that none of the cases died by OCC in support of its motion involve
matters not otherwise within the Comumission’s own record. Moreover, none of OCCs
cited cases involve the admission of evidence one month after the hearing is closed and
involve information that was publicly available during the pendency of the case.
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Finally, Duke states thet OCC seeks to misuse Ohbio Bvid. K. 201, which only allows
fudicial notice of an adjudicative fact that is not sublect to reasonable dispute, Dwuke
asserts that the evidence OCC seeks to have admitted goes to the heart of the MGP dispute
in theses cases and, thus, the admdssion of such evidence would be contrary to Chic
Zvid.R. 201 and should not be admitted,

Upon consideration of OC s motion for administrative notice and the respongive
pleadings, the Comumission finds that it should be denjed. As pointed out by Duke, the
website documents are not new documends recently posted by Duke on its website; rather,
they have been on Duke’s website for at least three years and, in fact, the website has been
referenced in discovery and testimony in these cases, For O to now attempt to utilize
this information to discredit the sworn testimony of witnesses that OCC had ample
opportunity o depose and cross-examine, at this late date, is inappropriste. OO
argument that Duke’s due process rights are protected by merely affording Duke the
apportunity to respond to the late-filed website documents in its reply brief is weak, at
best. As noted by Duke, the issue OCC is attemnpting to address through these documents
affects a large part of the Commission’s final decision in these cases. Thus, sbsent well-
substantiated arguments to reopen these proceedings in order to provide Duke the
opportunity to sespornd, which, as Dule notes, OCC did not request, the information can
not be admitted into the record.  Acrordingly, OCCs motion for administrative notice
should be dended.

Finally, Duke moves 1o have any references to the late-offered indormation stricken
from the injtal and reply briefs filed by OCC/OPAE. OCC opposes Duke’s motion to
strike stating that Duke has failed to conform to the Comunission’s rules, because Duke did
not include, as part of is motion, a memoranduem in support of is motion, in accordance
with Ohio Adm Code 4901-1-12. In reply, Duke argues that OCC's argument regarding
Ohie Adm.Code 4901-1-12 elevates form over substance, in that, i the Commission dendes
OCCT s motion for administrative notice, any references in the briefs to the website
documents must be ignored. The Commission agrees that, even absent Duke’s stated
request 1o sivile references to the website documents, since we dended OUC s motion for
ackministrative notice in the proceeding paragraph, it is necessary to strike any references
in the brief and reply brief filed by OCC/OPAT to the website doruments. Therefore, we
find that Duke’s motion #o strike should be granted, and any such references should be
stricken from the brief and reply brief filed by OCC/OPAE and disregarded.

. Motions for Protectve Orders

At the hearing in these cases, Duke moved for the dssuance of a protective order
regarding certain information contained within the testimony and exhibits of QOC
witnesses Carnpbell, OCC Bx. 151, and Gould, OCC Bx. 171, as well a8 OCT Ex. 6.1, In
support of its motions, Duke asserts that certain information contained in these exhibits
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refers to sensitive infrastructure that is considered confidential by the Department of
Homeland Security; therefore, Duke requests the information not be made public. In
addition, Duke requests that certain information concerning the bid prices be treated as
confidential trade secret information. Al the hearing, no one objected to Duke’s motions
for protective order and the attorney exarsiner found that the motions were reasonable
anc should be granted,

Chio AdmCode 4901-1-24, provides that, unless otherwize ordered, protective
orders issued pursuant to this rule, gutomatically expire after 18 months. However, given
that the exbibiis contain sensitive utlity infrastructure, consistent with previous rulings on
such oritical energy infrastructure information, the Comurission finds that it would be
appropriate fo grant protective freatment indefinifely, untll the Comumission orders
otherwise. Therefore, untll the Comurdssion orders otherwise, the docketing division
shovld maintain, under seal, the information filed confidentially on February 25, 2013, and
bMay 14 and 15, 2014

If the Commission befieves the information should no longer be provided protective
treatment, prior {0 the release of the information, the parties will be notified and given an
opportunity, In accordance with Ohio Adm Code 4901.1-24{F), to file molions to exiend a
protective order.

D, Motion for Interlocutory Appeal Hled by OO/ QPAE o Brief

By Entry issued April 4, 2013, the aftorney examiner, inter alia, granted the motion
to extend the hearing date in these cases filed by Duke, OCC, UPAE, GCHC, ¥roger, Direct
Energy, OMA, IG5, PWC, CBT, Cincinnat, and Staff. In that Entry, it was noted that, on
April 2, 2013, the Stipulation was filed by some of the parties to these cases and, as part of
the Stipulation, the parties agreed to litigate the MGP-related Issuss at the evidentiary
hearing. Therefore, the attorney examiner established April 27, 2013, as the deadline for:
gach party that filed an obiection to the Saff Report to file a statement identifying which
objections pertain to the issues that are not part of the Stipulation and will be litigated at
the evidentiary hearing; sach party that previously prefiled testimony to fle a statement as
to whether their witnesses will appear at the evidentiary hearing and, ¥ so, the party shall
identify which portions of the witnesses’ testimony address the issues that will be Btigated
at the hearing; and Staff and all parties shall file any additional expert testimony. On April
22, 23, wetimony was Hlad by Duke, Staff, OCC, and Kroger.

On Aprill 24, 2013, OCC/OPAE filed a joint motion W sirike the additionsl
testimony filed by Duke on April 22, 2013, OCC/OPAE note thet Duke’s additional
estimony filed on April 22, 2013, was filed nine months past the deadline for direct
testimony and two months past the deadline for supplemental direct testimony.
According to OCC/OPAE, the April 4, 2013 Entry was not an invitation 1o provide for the
filing of this direct testimony on the MGP issue, but was Intended only to allow parties to
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address the itopact, if any, of the Stipulstion on the issues for hearing. Furthermore,
OCC/OPAE state that the testimony filled by Duke on April 22, 2013, was, in fact, rebuttal
testumony. In support of thelr motion, OCC/OPAK argue that Chio Adm Code 4901-7-011,
App. A and 4901-1-29 reguire utilities o file their testimony in rate cases on a specific
schedule o allow intervenors to prepare for the hearing and file their testimony with
knowledge of the wiility’s direct testimony. The exceptions for allowing the 8ling of
supplemental testimony set forth in the rule are not applicable hers, according o
OCC/OPAE. While OCC/OPAE acknowledge that the rules may be waived for good
cause shown, they believe that, since the rules do not provide any other opportunity to file
additional direct testimony in a rate procesding, Duke's testimony should be stricken,
Absent the opportunity to conduct discovery and prepate for cross-exarnination,
OCC/OPAT assert that Duke’s testimony, Sled on April 22, 2013, is highly prejudicial to
OCC, OPAE, and other parties,

On April 26, 2013, Duke filed its memorandum contra t© the motion to strike Hled
by QOC/OPAE Duke states that the April 4, 2013 Bntry clearly invited additional
testimony on MCP issues and the Cormundssion’s rules and procedures allow for such
filing. While the Commission’s rules generally prescribe the timing and type of testimony
to be filed, Duke notes that Ohio Adm.Code 4901-1-38(8) provides that the Comunission
may waive such rales for good canse shown, Duke argues the testimony filed on April 22,
2013, is not Improper vebuttal festimony and that other parties are not prejudiced by the
filing of this testimony. Finally, Duke states that the Commission will be well served by
allowing this additional testimony on thess important policy lasues,

At the hearing in these matters, on April 29, 2013, the attorney examiner derded the
motion o strike filed by OCC/OPAE on April 24, 2013 stating that, “the attormey
exarniners” April 4, 2013, Entry clearly invited the filing of additional testimony by staff
and the parties” {Tr. Tat 15},

In their brief, OCC/OPAE filed an interlocutory appeal of the aftorney examiner’s
April 29, 2013 ruling, in accordance with Ohio AdmCode 4901-1-15(F) {sic). In support of
their Interlocutory appeal, OCC/OPAE reiterate the arguments set forth in thelr April 24,
2013 motion, namely that the Comumission’s rules do not provide for the latefiled
testimony subrnitted by Duke on April 22, 2013, and the testimony was highly prejudicial
to OO0, OFAE, and other parties. They restate that the extenuating circumstances
provided for in the rules for the filing of supplemental testimony do not apply in these
cases to Duke’s testimony. Therefore, OCC/OPAE wrge that Duke’s Apml 23, N3
testimony be siricken, (OCC/OPAT Br. at 101107}

In response, Duke states that OUC/OPAE were not prejudiced by the additional
testimony Hled on April 22, 2013, stating that OCC/OPAE had ample opportunity to fle
additional testimony and chose not to. Moreover, OUC/OPAE and other parties had the
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opportunity to deposs Dhuke's wiinesses and to cross-exaraine such witnesses.  {Duke
Reply Br. a1 38}

Upon consideration of the April 24, 2013 interlocutory appeal filed, on brief, by
OUC/OPAE and Duke's reply, and upon review of the record in these cases, the
Cornumission finds that the appeal is without merif and should be derded. R is evident both
by 2 review of the April 4, 2013 Entry and the statement by the attorney examiner at the
April 29, 2013 hearing, that all parties, including Duke, were invited to file additional
testimony. While OCC/OPAE claim that they have been prejudiced by the filing of Duke’s
testimony, we fail to see how such is the case when there were other avenues available to
them which would allow them to fully respond and addvess any issues brought up in
Duke’s testimony. For example, OCC and/or OPAF, if they found the need to rebut any
issues vaised by Duke, could have regquested to subrnit rebuttal testimony; however, no
such request was made. Moreover, the record reflects that all parties, Including OCC and
OFPAE, were given every opportunily in cross-examination to question Duke’s witnesses,
as attested to by the four days of hearing that concluded with over 1,000 pages of
transcript. Therefore, the Commission concludes the moton for interlocutory appeal of the
attorney examiner’s April 2%, 2013 ruling denying the April 24, 2013 motion fo strike
Duke's April 22, 2013 testimony, which was filed by OCC/OPAE, should be dended, and
the attorney examiner’s ruling should be affirmed.

E. O s Motion to Sirike Two of Duke’s Obdectons o the Staf Report

On February 19, 2003, OCC filed a motion to sirike objections (8) and (15) filed by
Duke on Pebruary 4, 2013, regarding the proposed MGP deferral and the facilities
relocation fariff. In support of its motion to steike, OCU states that the objections lack
specificity in violation to Ohio AdmCode 4501-1-28(B). Upon consideration of OCCs
motion B strike these two objections to the Staff Report, the Commission finds that it is
without merit and should be denied.

M SUMMARY OF THE EVIDENGE AND DISCUSSION

A, Dverview

As stated previously, a Stipulation was filed by some of the parties to these cases
and, as part of that Stipulation, the parties agreed to litigate the issues related o the
Applicant’s recovery of costs associated with investigation and remediation of Duke’s two
MGP sites, the East and West End sites, at the evidentiary hearing. Therefore, in this
Order, the Corunission will first address the uncontested portion of these cases in its
revigw and consideration of the Stipulation. Upon cur consideration, we conclude that the
Stipudation should be approved and adopted. Thereafter, we consider the contested issue
regarding Duke’s request to recover the deferred environmental investigation and
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remediation costs associated with former MOGP sites. After a thorough review of the legal
iseues and the record in these matters, the Comunission concludes that Duke’s reguest to
recover MGP investigation and remediation costs for the period from January 1, 2008
through December 31, 2012, should be approved o the exdent set forth below i this
Order,

B, Summary of the Locsl Pubdic Hearings

The Commission received significans public correspondence related 1o thess cases,
In addition, each of the local public hearings was well attended: 25 witnesses testified at
the Hamilton hearing, 28 witnesses testified at the hearing beld in Undon Township, sight
witnesses testified at the Middletown hearing, and 14 witnesses testified at the hearing
held in Cincinnatl. Most of the testirnony received at the local public hearings expressed &
general opposition to any increase in Duke’s natural gas rates. Witnesses also expressed
concern with the compensation received by Duke executives and they asserted that Duke
did not pay sufficient taxes.

L Stipulation

1. Sumunary of the Stinulation

A Stipulation, signed by Duke, Staff, OCC, OPAE, GCHC, UBT, Kroger, Direct
Energy, and PWC, was filed on April 2, 2013, as corrected on April 24, 2013 (Jt. Bx. 1). The
Stipulation was intended by the signatory parties to resolve all cutstanding issues in these
proceedings, with the exception of Duke’s request for cost recovery associated with
remediation of the former MGP sites. On April 8, 2013, Cincinnati filed a letter in support
of the Stipulation. On April 22, 2013, IGS filed a letter stating that it elected not to become
a signatory party to the Stpulation, noting that the Stipulation does not address its
objections in the cases, but that there are means, other than the Stipulation, by which its
concerns can be addressed. In support of the Stipulation, Duke filed the testimony of
William Don Wathen (Duke Bx. 198), OCC filed the testimony of Beth E. Hixon (OCC Bx,
1} and 5taff filed the testimony of Willlam Ross Willis (Staff BEx. 2).

The following is 8 summary of the provisions agreed to by the stipulating parties
and is not Intended to replace or supersede the Stipulation:

(1)  Revenue Requirement - Duke’s revenue reguirement is
$241 326,770, which reflects a %0 increase in the sum of
armuatized revenues from current base rates. The $241,326,770
excludes gas costs and includes the anmuaslized reverues from
the accelerated main replacement program rider (Rider AMRP)
and the advance utility rider (Rider AU effective at the dme of
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the filing. Upon approval of the new rates in thess
proceedings, Rider AMRP and Rider AU will be reset to
recogrize recovery of investment through the date certain,
March 31, 2012, in base rates.

Return on Hguity - Duke’s actual capital structure of 533
percent equity and 467 percent debi, and a return on equity
{ROE) of 984 percent, shall be established. The ROE shall not
be used as precedent in any future gas proceeding, except for
the purpose of determining the revenue requirement for
collection from customers in proceedings addressing Duke's
SrartGrid rider, currently known as Rider AU, and Rider
AMRFP. Duke shsll use 5.32 percent as ifs cost of debt for
determining carrying charges for fulure gas deferral requesis
uniil the cost of debt is reset as part of the resolution of Duke’s
next gas distribution rate case. Duke shall bear the burden of
proof with respect to any fuhure ROE request not otherwise
provided for in this Stipulation.

Depreciation - Duke shall use the depreciation rates as reflected
in the Staff Report.

AMEP - The incremental increase to the AMEP for residential
custorners will be capped at $1.00 annually on a cumulative
basis. When rates become effective as a result of these cases,
the AMEP rates shall be capped at $1.00 per customer per
month, as supported in In re Duke Energy Ohio, Inc, Case Ne.
123-3028-CA-RIR, ef al. The cap for recovery from residential
customers beginndng in 2014, 2015, and 2016 shall be 32.00,
£3.00, and 400 per customer per month, respectively. The
Rider AMEP revenue requirement calculation will include
amortizatdon of Duke’s deferred camera work expense,
approved in In re Duke Energy Ohlio, Inc., Case No. §2-1087.GA-
AAM, over a five-year peried and will alse incdude expenses
related fo ongoing camera waork related o the AMRP activity
during the peried 2001 through 2006. Duke may seek recovery
from customers of the unamortized balance of the deferred
camera work, via an existing or newly propuosed rider, prior o,
but not after, the expiration of the five-year amortization
period.

Except as modified in the Stipulation, the revenue requirement
cafoplation and procedural timelines for Rider AMRP will be
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the same as was approved in prior proceedings; bowever, the
cost of capital shall be caleulated using the debt and equity
established in the Stdpulation,

Rider AU - Duke will continue recovering costs associated with
deployment of SmartGrid for its gas distribntion business. To
the extent practicable, Duke will flle Rider AU
contemporaneous with its annual filings for the electric Rider
Distribution Reliability - Infrastructure Modernization (Rider
DR-IM),  Duke will incdude in s Rider AU revenue
requirement, and not in base rates, amounts refated to recover
deferred grid modernization, operation and maintenance
{O&M) expense and carrying costs, incremental O&M savings
and  pas  fornace  program  incentive  pavments  and
administrative expenses.

MGP - Duke may establish 2 rider (Rider MGP), subject to the
terms  of this Stpulation and subject o Commission
authorization after hearing from the partes in ltigation, for
recovery of any Commission-approved cosls assoclated with
Duke’s environmmental remediation of MGP. The parties agree
to Btigate their positions at the evidentlary hearing in the
above-captioned  proceedings, for  resolution by  the
Commission in #ts Order in these cases. Staff agrees to litigate
fs positions as stated in the Staff Report on the MOGP issues,

- subject to the usual caveat to allow for correction of errors,

any, or updated information.  Any recovery of costs from
customers for environmental remediation of Duke’s MGP shall
be allocated among classes as follows:

Residential Service {RSY/ Residential | 68.26 percent
Firtn Transportation Service
(BFTY/ Residential Service Low
Income Pilot (RSLD

General Service (G8)/ Firm 7.76 percent
Transportation Service (F7) Small
GE/FT Large 2158 percent

Interruptible Transportation Service | 2.30 percent

(i)

Residential Rate Design - Duke will submmit 2 cost of service
study in its next natural gas general base rate proceeding that

iy V.
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separates its residential class into a heating class and a
nonheating class,

Recormection Charge - Duke will withdraw s request for
approval of a change to its Recormection Tariff, meaning that
the recormection charge will remain at the Current amount.

Accelerated Service Replacement Program {ASEP) - Duke will
withdraw ifs request for approval of an ASRP. If Duke
proposes an ASRP or a similer program in the future, is
proposal shall ensure that rates for such a program will not go
into effect before January 1, 2016

Factliies Relocation - The mess transportation rider (Rider
FRT} will not be approved in these proceedings.

Line Bxtension Rider (Rider X} - Duke's proposed changes to
Rider X, to use a net present value (NPY) analysis o determine
whether the customer will coniibute to the costs of
construction or will veceive the facility extension free of charge,
shall be approved. In additon, Duke will include all
volumetric base distribution revenues and fixed monthly
charge revenues in the determination of whether the customer
will contribute to the cost of construction or will receive the
facility free of charge. For purposes of applving its NPV
analysis, Duke will use 532 percent as the discount rate and,

for residential custormers, it will assume 3 rm of no less than

10 years.

Right-of-way Tarliff Language - Duke shall modify #ts proposed
right-of-way tariff to read as follows:

The customer, without reimbursement, shall
furndsh all necessary rights-of-way upon or across
property owned or controiled by the customer for
any and all of the Company’'s faciliies that are
necessary or incidental to the supplying of service
to the custormer, or to condinue service to the
customer.

The customer, without reimbursement, will make
or precure conveyance to the Company, all
necessary rights-of-way upon or acTess property
owned or controlled by the <ustomer along
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dedicated streets and roads, satisfactory fo the
Company, for the Company's lines or extensions
thereof necessary or maintenance incidental to the
suppiving of service to customers beyond the
customner’s property, in the form of Grant or
instrument customarily used by the Company for
these facilities,

Where the Company seeks access to the
customer's property not along dedicated sirests
and roads for the purpose of supplying or
rainfaining service to customers bevond the
customer s property, the Company will endeavor
to pegotiate such rightof-way through an
agreement that Is acceptable to both the Company
and the customer, including with compensation
to the customer. Notwithstanding the foregoing,
the Company amd its customers madntain all thelr
rights under the law with respect & the Company
acquiring necessary  zights-of-way in the
provision of service to ifs customers,

PWC Weatherization Punding -~ Duke will provide PWC
$350,000 per year through shareholder contributions to be used
for low-income weatherization in Duke’s service temritory, The
funds will be made available 10 PWC a5 agreed in elther these
proceedings or in settlement of the Dule Elechric Rate Cose, but
not in both, PWC may elect, at its discretion, 1o use the funds,
in whole or in part, for either dlectric or natural gas
westherization programs. This annuel shareholder funding is
in addifon to the $1,735,000 that is currently being collected
and that will continue to be collected from customers through
Duke’s base gas distribution rates for PWC's weatherization
program and all such collections from customers and funding
of PWC shall remain in place unti} the effective date of the rates
in Dhike's next gas distribution base rate case,

{IPAE Energy Fuel Fund - The parties recommend and seek the
Commission’s approval in continuing the walver of Chio
Adom.Code 4901114 granted to Duke, in In 7o Duke Energy
Ohio, Inc, Case Mo, 08-12B5-GA-WVER, Entry {(Dec. 19, 2008)
{Druke Waiver Case), to allow distribution of fuel fund dotlars as
requested in that waiver application, so long as the refund

16-
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dollars are available. In seeking approval of the continuation
of that waiver, the parties also recomnend that the eligibility
requirements be changed from 175 percent to 200 percent of the
poverty level to from 0 percent to 200 percent of the poverty
fevel for pipeline refund dollars,

Economic Development - Duke shall withdraw its request for
authorization of ratepayer funding for an  ecopomic
development fund via the proposed economic development
rider {Rider ED).

Supyplier Rate Codes - Duke shall make available to competitive
retall natural gas supplers (suppliers) up to 88 rate codes per
supplier to¢ be provided under Duke's cwrrend fee structure as
set forth in Duke Rate Retall Matural Gas Supplier and
Aggregator Charges {(SACT), PUICO Gas No. 18, Sheet No. 4532,
meaning that 25 rate codes will be provided at no charge and
any rate codes above 25 used by a supplier will be provided at
a cost of 330 per rate code per month. Duke shall make these
additional rate codes, up to B, available to suppliers within 60
calendar days of the Cirder in these cases,

Duke shall enter into good faith negotiations with suppliers to
(1} determine ways in which the supplier could help streambine
rate code processing to lessen or avold costs associated with
additional incremental rate codes azbove Bl and (2) to the
extent necessary, establish a supplier paid fee structure fo
compensate Duke for Bs incremental costs for processing
additional Incremental rate codes above 83 Duke shall not
charge, through distribution rates or any other recovery

mechanism, the incremental cost of making additional rete

codes available fo suppliers to Duke's costomers. Duke shall
work with suppliers to complete, within 12 months of the date
of the Order in these proceedings, 2 plan for a permanent
billing system modification 1o replace the current rate code per
month fes structure, i such permanent billing system
modifications  are  more ecomomical  than  long<erm
continuation of the per rate code per month structiwe. Upon
mutual agreement that permanent billing system modifications
are more economical, Duke and suppliers shell wark In good
faith to agree upon the details of implementing, dnd suppliers
paying for, the permanent billing system modification,
including a reasonable time frame for completion. Duke shall

7~
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not charge, through distribution rates or any other recovery
mechanism, the cost of any such billing system modification o
Duke’s customers, These provisions do not and are not
intended to, inhibit or precinde suppliers from reccvering such
costs from their customers through the suppliers’ rates and
have no effect on Duke’s collection of such charges on behalf of
suppliers or the purchase of receivables from suppliers.

(17} Taxiffs - Duke shall Sle applicable compliance tariffs within 14
days of the submission of the Stipulation. The compliance
tariffs shall include the tariff language filed with the
application, as amended bv the S Report and the
Stipulation. All work papers supporting the tariffs ghall be
provided 1o interested parties upon request. Inferested parties
will review and comment within 10 days of receipt of the
proposed taritfs,

{18} Waiver of Standard Filing Reguirements ~ Duke does not need
to provide a comparison of 12 months actual Income statement
to the partially forecasted income sitatement as reguived by
Ohio AdmCode 49017, at Appendix A, Chapter T{ANSH),
page 11.

(19) Matural Gas Vehicle (NGV) Tariff and Rate Gas Generation
Interruptible Transportation {(GGIT) - Duke’s proposed tariffs
Bate NGV and GGIT shall be filed for approval. Both shall be
administered in a competitively neviral manner,

(20) Staff Report Resolves Other Issues - The Sta#f Report resolves
the remaining Issues not addressed in the Stipulation, with the
exception that Duke will not submit a facilities-based cost of
service study in its next gas distribution base rate case,

(¢ Bx. 14t 5-14)
2 Kate Base
The following information presents the value of Duke’s property used and useful in

the rendition of natural gas distribution services as of the March 31, 2012 date certain, a5
stipulated by the parties (Staff B 2 at Sch. B-1Y:
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Plant-in-Service $1,623,220,034
Depreciation Reserve (447 052 6443
Net Plant in Service $1,176,167,3%
Custormer Advances for Construction $ (3597475
Customner Service Deposits {B.521,562
Post Retirement Benefits {14,0645,755)
Investrent Tax Cradits {6,554}
Dieferved Invome Taxes (282,850,314}
{iher Bate Base Adjustments 15796710
Rate Base , GRAZ, 242 447

The Comardssion finds the rate base stipulated by the parties o be reasonable and proper
and adopts the valuation of $882,242442 as the rate base for purposes of these
proceedings.

3 Operating Income

The following information reflects Duke's operating revenue, operating expenses,
and net operating income for the 12 months ended Decemnber 31, 2012 (Staff Bx. 2 at Sch
L 7

Operating Revenue

Total operating revenue $384,015,062
Cperating Expenses

&M . $221 071 518

Pepreciation 44 082,134

Taxes, other 24 808 498

Federal income taxes 25 765 571

Total Operating Bxpenses $315817,721
Net Operating Income 68,197,341

The Conunission finds the determination of Duke’s operating revenue, operating
expenses, and net opersting Income, pursuant to the Stipulation, 1o be reasonable and
proper.  The Commission will, therefore, adopt these figures for purposes of these
proceedings.
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4, Rate of Return and Authorized Increase

As stipulated by the parties, Duke has a net operating income of $68,197 341 under
its present rates. Applying Duke's current net operating income to the tate base of
BB, 242 442 resulis in a rate of return of 7.73 percent. Such a rate of return is sufficient to
provide Duke with reasonable compensation for the service it renders to its customers.

The parties have agreed to a recommended rate of return of 7.73 percent on a
stipulated rate base of $884,242 442, requiring a net operating income of 568,197,341, The
revenue requirement agreed to by the stipulating parties is $384,015,062, including gas
costs, which results In a zero percent increase in the sum of annualized revenues from
current base rates. (Staff Bx. 2, Sch. &1 and 1)

5. Stipulation Fvaluaton and Conclusion

Ohio AdmCode 4501-1-20, authorizes parties to Comonission proceedings o enter
into stipulations.  Although not binding on the Commission, the terms of such an
agreement are accorded substantal weight. Sey Akron v, Pub. UHL Comom, 55 Ohdo 5624
155, 157, 378 M.B.2d 480 (1978). This corcept is particudarly valid where the stipnlation is
uncpposed by any party and resolves almost all issues presented in the proceeding in
which if is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Comunission proceedings. Ses, eg. I ve Cincimmati Gas &
Electric Co., Case No. S1-410-EL-AIR {Apr. 14, 1994); In re Western Reserve Telephone Co,,
{Case No. 93-230-TP-ALT (Mar. 30, 1994); In re Ohio Edison Co., Case Mo, 91-695-EL-FOR, et
al. (D, 30, 1993Y; In ve Cleveland Electric Hlum. Co., Case No. 88-170-FL-AIR {Jan. 31, 1989);
In re Restatement of Accounis and Records (Zimmey Flant), Case No. 841187 EL.UNC {MNow.
26, 1985}, The ultimate issue for our consideration is whether the agrecment, which
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Comrnission has used
the following criteriz:

(1) Is the setement a product of serious bargaining among
capable, knowledgesble parties?

(2)  Doss the settlement, as a package, benefit ratepayers and the
public interest?

(3)  Doss the settlement packege viclate any important regulatory
principle or practice?
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The Supreme Court has endorsed the Comnission’s analysis using these criteria to
rescive issues in a manmer economical to ratepayers and public wiilities, I?zd;us Energy
Consuners of Ohic Power Co. v, Pub. UL Conon., 68 Ohio 834 559, 561, 429 M.E24 423
{1994}, cibing Consumers” Counsel v, Pub, LIHL Comm,, 64 Ohdo 5:3d 123, 126, 592 N.E2d
1370 {(1592). Additionally, the Supreme Court stated that the Commission may place
substantial weight on the terms of a stipulation, even though the stipulation does not bind
the Corynission. Consumers” Counsel at 126.

Duke witness Wathen, Stafl witness Willis, and OUC witmess Hixon testify that the
Stipulation is a product of serious bargaining among capable, knowledgeable parties. The
witnesses state that the stipulating pames regularly participate in rate proceedings before
the Comurission, are knowledgeable in regulatory matters, and were represented by
experienced, competent counsel. (Duke Bx. 198 at 3; Staff Bx. 2 2t 3; OCC Be. 1 at 4}
Specificaily, Mr. Wathen notes that the parties to the Stipulation represent all stakeholders’
imterests, including both residential and nornresidential customers, as well as low-income
customers. According to Mr. Wathen, negotiations in these proceedings occurred via in-
person meetings, telephone conferences, and emall exchanges, with all parties being
invited to attend these meetings and all issues raised by the parties being addressed in
reaching the Stipularion, {Duke Hx. 198 at 34} Therefore, upon review of the terms of the
Stipulation, based on our three-prong standard of yeview, the Commission finds that the
first criterion, that the process involved serious bargaining by knowledgeable, capable
parties, is met,

With regard to the second criterion, Duke witness Wathen, Staff witness Willis, and
OC witness Hixon assert that the Stipulation benefits ratepayers and the public interest
{Duke Bx. 198 at 5; Staff Bx. 2 2t 3 OCC Bx. 1 at 43 Mr. Wathen explains that the
Stipulation addresses the recommendations contained in the 5ff Report and benefits a1
customer classes, as customers will experience a substantially lower base rate incresse than
that which Duke proposed in #te application. Moreover, Mr, Wathen explains the
Stipulation provides for many benefits through the agreed-upon rate design and provides
a direct benefit for jow-inwome customers through shareholder-funded contributions to
support weatherization indtiatives and other programs. {(Duke Ex. 198 a1 5-6.) In addition,
Mir. Willis points out the Stipulation: avoids the cost of litigation; results in 2 50 increase in
base gas retail rates; caps the increase to Rider AMRF for residential custorners at $1.00
annually on a cumulative basis; saves $317 million in rates over a 9~ to 10-year period,
because Duke withdraws its request for an ASEF; mainteins the recormection charge at the
current level; provides that Rider PRT will not be approved; establishes a rate of return of
773 percent based on an ROE of 984 percent and a cost of debt at 532 percenty and
provides for sharcholder-funded low-income weatherization programs and a low-income
fuel fund (Staff Bx. 2 at 3-4), Ms Hixon adds that the Stipulation: provides for a cost of
service study separating the residential customers into heating and nonheating classes for
the next rate case; recormmends changes to Rider X to use the NPV analysis to determine if
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a customer will contribute to the costs of construction; changes the right-of-way tariff
language; and withdraws Duke’s request for Rider ED (OCC Ex. 1 at 5-9). Upon review of
the Stipulation, we find thai, a5 a package, it satisfies the second criterion as it benefits
ratepayers by avoiding the cost of litigation and is in the public interest.

Dhrke witness Wathen, Staff witness Willis, and OCC witness Hixon also testify that
the Stipulstion does not viclate any important regulatory principle or practice {Duke Bx.
198 at &; Staff Bx. 2 2t 5, OCC B 1 2t 181 The Cordssion finds that there Is no svideme
that the Stpulation viclates any inportant regulatory principle or practice and, therefore,
the Spulation meets the third criterion.

Accordingly, we find that the Stipulation entered into by the parties is reasonable
and should be adopted.

&, Effective Date and Tariffs in Compliance with Stipulation

As part of ifts investigation in these matters, Staff reviewed the various rates,
charges, and provisions governing terms and conditions of service condained in Duke's
proposed tariffs. On April 15, 2013, Duke filed compliance tariffs in these proceedings in
accordance with the provisions of the Stipulation. Neo conunents were received regarding
Duke's compliance tariffs. Upon review, the Commission finds the proposed revised
taxiffs filed on April 15, 2013, o be reasonable and in accordance with the Stipulation;
therefore, such tariffs should be approved. Consequently, Duke shell file final tariffs
reflecting the revizions approved in conformance with the Stipulation in these cases. The
new tariffs will become effective on a date not eardier than the date upon which complete
final tariff pages are filed with the Copurdssion.

i Litigated MGP Issue

The remainder of this Order is devoted 1o the Commission’s consideration of
Druke’s request for recovery of MGPrelated costs and our ultimate conclusions on the
legal issues. Initally, we review the history of MGPs and Duke’s Chic MGP sites
specifically,. We then overview the costs Duke i reguesting 10 recover and the parties’
responses. Next, we provide a detailed description of the East and Weet End sites and the
investigation and remediation actions, as set forth by Duke and the parties on the record in
these cases. Thereafley, we consider the Jegal arguments regarding: Duke’s yemedistion
obligations; the used and useful requirement set forth in R.C. 4909.15(A)T), as it applies to
Duke's propossl; the requirement for recovering costs for rendering public utility service
set forth in RO, 490215{A)4), as it applies to Duke’s proposal; and whether the costs
sought o be recovered by Duke were prudently Incurred, in accordence with RO
4909.154. Ultimately, we determine that Duke should be authorized to recover $62.8
million, minus the amount requested for the purchased parcel on the Hast Bnd site, the
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2008 costs for the West Hnd site, and all carrying charges, on & per bill basis, over a five-
year amnortization period.

1. MGP and the Stinulation

Although the Stipulation settled most of the issues in these proceedings, the
stipulating paries agreed to ltigate the recoverability of costs incurred by Duke for the
environwnendal investigation and remediation associated with two former MGP sites that
were owned and operated by Duke's predecessor compandes. These sites are referred to
throughout this Order as the East and Wes% End sites and, as explained later in this Order,
each site is divided into parcels. There is no provision in the Stpulation for the recovery
of the MGF costs in base rates; rather, the Stipulation provides that Duke may establish a
vider for recovery of any Commissioreapproved costs associated with Duke's
environmental remediation of the MGPs. Furthermore, the Stipulation establishes how the
MGF remediation costs would be allocated among customer classes, in the event recovery
i authorized. (Jt Bx. 1at8-%; Duke Bx. 198 at 2; Stalf Boc, 1 a1 21

At the hearing, in regard 1o the litigated MGPF ssue, Duke presented the following
witnesses: Jessica L. Bednarcik, Manager of Remediation and Decommissioning, Senior
Engineer with Duke Energy Business Bervices, LLC (DEBS); Shawn 8. Fiore, Vice President
of Haley & Alrich, a certified professional {{F) under Ohio BEnvironmental Protection
Agency's (EPAY Voluntary Action Program (VAPY Andrew € Middleton, President of
Corporate Environmental Solutions, LLC; Kevin D, Margolis, partner in the law fivm of
Benesch, Friedlander, Coplan & Aronoff LLP; William Don Wathen, Director of Rates and
Regulatory Strategy for DEBS; and Gary ] Hebbler, General Manager, Gas Field and
Systerms Operations for Duke. Staff presented Kerry 1 Adkine, Public Administrator 2,
Accounting and Electricity Division. OCC presented: Kathy L. Hagsns, Principle
Regulatory Analyst with OCC, adopting the testimony of David |. Bifron, a certified public
accountant and a wtility regulatory consultant; Bruce M. Hayes, Principle ?ﬁegulamvy
Analyst with OCC; and James R, Campbell, President of Engineering Management, Ing,
Eroger presemded Neal Townsend, Direchor, Energy Stvategies, LLC,

2. History of MGPs and Duke’s MGP Sites

Duke states that the East and West End sites have waste products and contaminants
that are considered hazardous substances, as defined by the federal Comprehensive
Environmmental Response, Compensation, and Linbility Act of 1980, as amended (42 USC
9601, et seq.) (CERCLA)Y  According io Duke, environmental remediation is primarily
governed in Ohio by the Ohdo BPA under B.C. Chapter 3746 and Ohio Adm.Code 3745.
0-01 thoough 3745-300-14. Duke is cleaning up both MGP sites under the direction of an
Ohio BPA CP employed by an environmental corguiting fren. (Duke Bx. 21 at 7)) Duke
opines it is acting prudently and in a reasonable and responsible manner in conducting
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these activities under the VAP rules promulgated under RO Chapter 3746, which, in
Chig, is the stafutory framework most commonly and ressonably utilized for the
remediation of sites with historic contamination. {Duke B 23 at6; Tr. Tat 141}

Between 1816 and the mid-1960s, MGPs were used for the production of
comnercial grade gas from the combustion of coal, oll, and other fossil fuels, for use with
lighting, heating, and cooking. During this era, three types of gas-naking processes
generally domirated the manufacture of gas: coal gas; carbureted water gas; and ofl gas.
{Duke Bx. 20 at 4-5; Staff Bx. 1 at 30.) Residuals resulting from the manufacture of gas
included: tar and some form of sulfur removal residual from all three forms of processes;
some form of ammenia residual from the coal gas process; and, st some plants, other
residuals ke lght ofl or naphthalene. Duke witness Middieton states that, if there was no
market or economic use for the residuals produced, the residuals became wastes for
disposal by the means customary at the time, which included onsite disposal at the MGP
site. {Duke Bx, 20at14, 21.)

Pruzke witness Bednarcik explaing that the East and Weset End sites have been used
by Duke and s predecessor companies for gas transmission, production, and other utility
services since the mid-1800s. Ms. Bedrarcik details the facilities and struciures associated
with the MG facilities and gas operations that, through the years, have been located on
the Hast and West BEnd sites. She subunits that, while the two sites have undergone
changes in operations and eguipment over the vears, they currently house a number of
critical infrastroctures that are necessary for the provision of uwtility services. {Duke Ex.
214 at 2, 736, At JLB 1-3) Duke emphasizes that, while the remediation necessitated
referencing the sites in geographic delineation used by the Ohio EPA, Duke views both the
Bast arel West End sites as single operating facilities used 1o provide utility services to
custorners {Duke BEx, 22(7 at 23,

MGPs were taken out of service for reasons including the plant had reached the
erd of its useful life; it was more economical to provide gas from a larger plang and
becawse the introduction of natural gas made them obsolete. (Duke Bx, 20 at 213 Bven
after natural gas became prevalent, some MGPs were used for peak shaving (Seff Bx. 1 &t
30y Duke wimess Middleton explains that the typical operating, disposal, and
dismantling practice during the MGP eras at former MGP sites resulted in environmental
contamination of soil and groundwater, According to the witness, today’s definition of
contamination, as opposed to the definition during the MGP era, often requires
remediation wunder state or federal laws. Dr. Middieton notes that, beginndng in 1970, the
United States (U8} Congress enacted a sevies of laws revolutionizing the approach to
enviroronental regulation. He explains that the application of the site remediation process
for MG sites generally began in the 1980s. (Druke Bx. 20 af 24.)
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D, Middleton explains that, when an area or site containg chemicals of
envvironmental interest, a site assessruent and rerediation process will be Implemented.
Generally, this process entafls the following steps: preliminary assessmoent; investigation
and analysis of the data collected, sometises comdluding with a quantitative risk
assessment; remedial action development; approval of the proposed remedisl sction;
engineering design; construction contracting; constructiony O&M and monitoring: and site
closure. {Duke Bx. 20 ar 32-358)

The two MOP sites at issue in these cases are the West End site, which began
operations in 1843 and is located on the west side of downtown Cincinnatl, and the East
End site, which began operations in 1884 and B8 located four miles east of downtown
Cincinnati. Marufactured gas production stopped in 1909 at these sites, after natural gas
arrived in Clncinnatl, buf was reinstated in 1918 at the West Bnd and iIn 1925 at the East
End, because the amount of natural gas delivered to the city could not adequately supply
customers.  Subsequently, menufactured gas operations ended at the West End plant in
1928 and at the East Bnd plant in 1963. After the plants dosed, the sbove-ground
equipment and most of the associated structures were removed. However, several below-
ground structures and related residuals remained, including: remnants of gas holders, oil
tanks, tar wells or ponds, purifiers, retorts, coal storage bins, and generator houses, as well
a5 associated residuals such as coal tar, scrubber waste, and other chemicals, (Dulke Bx. 21
at 5-86; Duke Bx, 234 8t 2.3; Btaff Bx. T at 3%; Tr. L at 183} Duke witness Middleton asserts
that the management of the residusls ab the Hast and West End sites appear to have
followed the cormmon industry practices at the time of operations (Duke Bx. 204 at 2},

Duke witness Bednarcik is the manager of the remediation and decommissioning
eam for Duke. She explains that Duke, currently, ks working on 48 MGP sites in Indiana,
North Ceroling, South Carcling, and Florida, in addition to the two MEGP sites in Ohde for
which Duke believes it has Hability. Ms. Bednarcik states that the two sites in Ohio are the
Yargest footprint in Duke’s portfolio, and some of the largest MGPs in the country. (Tv. fat
189,191; Tr. ot 284

M, Bednarcik argues that it is undeniable that the contamination on thess two sites
was due to the existence and operations of MGPs used in the provision of gas service 1o
customers (Duke Bx, 214 at 2}, Duke witness Middleton explains that the following types
of residuals are found at the Fast and/or West End sites: conl gas, carbureted water gas,
and boiler ash at both the Bast and West End sltes; producer gas only at the West End site;
and oil gas and propane gas only at the Bast Bnd site (Duke Bx. 204 at 8-9),

Ms. Bednarcik states that MOP-related obligations at the two sities have been
anticipated by Duke since 1988, when Duke began its MGPrelated program. However,
prioey to 206 and 2009 on the Bast and West End sites, respectively, these sites were
considered lower priorities because they were owned by Diuke and had lmited access, the
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groundwater was not used as a source of drinking water at the sites or by surrounding
properties, and contact was Hmited because the sites were sssentially capped by asphalt,
concrete, or soil. (Dmke Bx. 214 2t 17, 19.) According to Duke wimess Bednarcik, the
anvirommental investigetion and remediation was initiated at the Hast and West End sites
in 2007 and 2010, respectively, due to changing conditions at the sites that could have led
t0 new exposure pathways (Duke Bx. 21 2t 89).

Ms. Bednarcik explaing that, af any MGP or environmentadly impacted site, the
extent of Hability is unknown prior to the performance of environmentsl investigation
activities. According to the witness, once the existence of impacted material was
confirmed during the initial subsurface investigation at the East and West End sites in 2007
and 2018, Duke moved prudently to address the impacts, based on the current and future
use of the sites, and discussions with the Ohio EPA UPs. (Duke Bx 21A 2820

In 208, once the environmental investigations began at the East and West End
sites, Duke filed an application seeking Corurdssion approval to defer cleanup costs at the
sites in fn ve Duke Energy Obio, Inc., Case Mo, 09-712-GA-AAM (Duke Deferral Case} (Duke
Bx. 21 at 9). By Onder issued MNovember 12, 2008, in the Duke Deforral Case, the
Commission approved Duke’s application to modify s accounting procedures o defer
the environmental investigation and remediation costs for potential recovery in a future
base rate case (Biaff Bx. 1 at 301, In its Janwary 7, 2010 Entry on Rehearing in the Duke
Deferral Case, the Comomission stated that it will make the vecessary determinations
regarding recovery of the deferred costs at such time as Duke files a request for recovery
{Staff Hx. 1 at32),

3. Cwerview of Duke's MGE Cost Recovery Propossl and Partied
Positons

In #s application, Duke requests recovery of approximately $45.3 million for
deferred remediation costs incurred from January 1, 2008 through Mawch 31, 201%; 515
miilion in projected costs for the period April 1, 2012 through December 31, 2012; and
approximately 55 million In carrying charges (Staff Bx. 1 at 35; Duke Ex. 2, Vol 7, Tab 1 at
Sch. C-3.2b). Subsequently, Duke updated the requested MGP recovery amount to include
the actual deferred costs incurred from Apsil 1, 2012 through December 31, 2012, which
reduced the amount requested in the application by approximately 33 million. According
to Duke witness Wathen, Duke now requests authorization to recover $62.8 million in
actual MGP costs over a three-year amortization period for the two former MGP sites,
which equates to approsdimately 5209 million annually. Mr. Wathen explains that the
proposed $62.8 million represerts the actual costs, Including carrying costs, that were
incurred by Duke as of December 31, 2012, (Duke B 190 at 3, S Bx. 1 2t 3031, Tr. T &t
784
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Dnzke witness Bednarcik explains that the variables that affect the costs for the clean
up of the MGP sites include: the regulatory agency's standards related to source-like
material; the number of years the plant operated; the amowd of gas produced at the sites;
the types of processes used to manufacture the gas; disposal options; current and future
site use; whether the utility owns the property; physical barriers or obstructions at, or close
to, the site; the depth of the subsurface confining layer; groundwater flow rate and deptly
the time when remediation coourred; and the site area. Ms. Bednarcik notes that, since the
East and West End sites have a Jong history of operation, were large gas producers, have
orn-site barriers, fe, sensitive underground willitdes and a bridge, and have impacis at
depths greater than 20 feet, it would be expected that the remediation cosits would be
higher than 2 site that only operated for 2 few vears with contamination only a few feet
deep. {Duke B 214 at 30-31) Specifically, on the sites at lssue in theses cases, the costs
incurred by Duke include:

(a)  Environmental conmsultants thaf investigate the
soil and groundwater impacts; perform perimeter
air monitoring during remedial actions; and
provide detailed remedial design, oversight, and
constructon management, and who subcontract
with construction frms to carry out the remedial
actions;

by Site security;

{c}  Boxternal analytical laboratories that analyze sofl,
groundwater, and ambient samples;

{d} An environmental contractor to assist in the
management and review of reports on the sites;

(£} An engineering comsulting firm to provide
vibration monitoring;

) Fuel for ornesite construction equiprment;
{gy  Landfll disposal;

() Miscellaneons external costs include: electricity,
comaunications support, utility clearing services,
street flaggers, personal profective and air
moritoring equipment;
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(i)  Experses for Duke employees working on the
prodect who are located in Norvth Carcling, e.o, air
travel, rendal cars, and hotels;

)] Oversight by Duke of the: analytical laboratory in
North Carcline, which perform audits of the
analytical laboratories and  perform  guality
control and review of analytical data; and power
delivery and gas operations personmel while
working in close proximity o sensitive electrical
arvl/ or gas utilities;

(k)  Duke's internal survey support, as well as project
manageinent oversight, salary, and benefits,

(Duke Bx. 2, Vol. 7, Tab 1 at Sch. C-3.20; Duke Bx. 21 at 19-20; Duke Ex. 21A at 35-40)
Duke asserts that the processes and persormel employed by the Company in
implementing its investigation and remediation activities are designed to achieve the
desived results in a cost-effective manner (Duke Br, at 35,

Staff states that itz determination of the reasonsblensss of the MCPorelated
expenses was Hmited to verification and eligibility of the expenses for recovery from
natural ges dishibution rates. Slaff did not investigate or meke any finding or
recommendations regarding necessity or scope of the remediation work performed by
Duke. {Staff Ex. 1 at 40.) Staff witness Adkins notes that Staff finds ¥t reasonable to accept
the opinion of Duke’s Ohic EPA CF on these issues, because Staff currently has Hmited
expertise in the area of verifying the adeguacy of environmental remediation efforts under
applcable legal standards (Staff Bx. 6 at 25). OCC belleves that Steff should bave
addressed the scope and necessity of the remediation activities to determine the prudency
of the MGP-related costs (OCC Bx. 34 a1 27).

Statf recommends Duke be permitted to recover $6,367.724 in remediation costs
theough Rider MGP.  According to Staff, the record reflects that the majority of the
remediation costs are not assoclated with facilitles that are used and useful as requived by
RO 420935, In surmamary, Stadf recormmends that for the West Bnd site, none of the
expenses incurred be recoverable, because none of the remediation was done in the section
of the site used for gas distribution; for the central parcel of the Bast End site, all of the
expenses are recoverable because this parcel Is currently used for gas operations; and for
the eastern and western parcels of the East End site, since Duke was unable to breskdown
the annual costs, only costs for remediating land within a 50-foot buffer zone around the
pipelines on the eastern parcel of East End site and costs associated with the northeastern
corner of the western parcel of the Bast End site that falls within a 50Foot setbeck from an
existing vaporizer building should be revoverabde. (Staff B 1 at 45-46; Tr. IV at 914 Staff
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Br, at 13, 1%, 24.) OMA urges the adoption of 5afl’s recommendations, stating that they
are in compliance with RO 480915 and achieve the balance between investor and
consumer interests {OMA Reply Br. at 4}

¥roger asserts that the Commission should reject Duke's proposal 1o recover the
deferred remediation costs; however, if some revovery is permitied, Kroger states that it
should be limited to those costs that are just and reasonable and currently used and useful,
or & meximum of $6367724, as recomnmended by Staff  Kropger believes Staff's
recommendation appropriately lmits the revovery to portions of the former MGP sites
that are correndly used and useful. However, Kroger asserts that an investigation info the
prudency of the costs ncurred by Duke is necessary and appropriate to determine the
proper recovery of remedistion expenses and Staff’s recommended recovery should be
reduced by the amount of costs that were impradenty incurred by Duke.  {(Kroger Br. at
10-12)

O witness Hayes offers that Duke should not be permitied to recover the MGP-
related costs from cestomers, arguing that the shareholders should be responsible for
these costs. (OO0 argues that the costs assoriated with the two former MGP sites were
previously recovered from customers in past rates. In OCC s view, Duke's shareholders
have been aware of the risks associated with the MGP-related remediation concerns and
have not addressed these concerns: instead, shareholders have benefited from the
Company’s rate of return, which Duke’s customers have previously and continuously
paid. (OCC Bx 14 at 18, 38) OCC/OPAE recomunend that, i recovery s approved in
theses cases, the permitted level of costs be borne equally by Duke’s shareholders and its
customers, net of any amounts recovered from insurance and third-party lability claims.
Along with sharing the responsibility between customers and sharcholders, OCC/OPAER
believe that, since Duke has not been the sole pwner of the MGPs dating back to the 1800's,
.5, Columbia owned Duke’s gas operations from 1909 to about 1946, a ratio of Duke's
nonownership of the total MGP operational period should be applied t0 the amount Duke
is permitted to recover, Likewise, (CC/OPAE argue that the same ratio approach should
be applied to the purchased property thet Duke did neot own during the period of
contamination. In addition, they contend that there should be a ratio developed to exclude
costs related to time periods of MGP operations that predated the Commission’s
regulation of Duke, 1.2, prior o 1911, (OCC/OPAE Br. at 4, 92-93).

If Staff's proposal for lmiting recovery to the used and wseful portions of the
property is adopted, OCC recommends Duke only be permitted fo recover 51,164,344,
which includes carrving costs, for the investigation and remediation. This amount is
configured using OCC witness Campbell’s estimates of what costs should be permitted 25
follovws: $698,724 for the gastern and western parcels at the East End site; and $465,420 for
the property at the East End site that containg sensitive infrastructure. For the West End
site, Dr. Campbell zsserts that no investigation and remediation costs should be
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recoverable, (OCC Ex. 15 at 30-32, 38; OCOC/OPAE Br. at 87-88.) QUC/OPAE state that, i
Duke is permitied to collect investigation and remediation costs from customers, Duke
should not be authorized to collect carrying costs (OCC/OF AE Reply Br. at 71}

Alternatively, if the Conunission rejects Staff's proposal and determines that the
entire Hast and West End sites are used and useful, OCC witness Campbell recormumends
Puke enly be permitted to recover 88,037,399, which includes carrying costs, for the
investigation and remediation at both the Hast and West End sites. This amount provides
for recovery of 3,372,574 for the East End site and §3,654,825 for the West End site. {000
Ex. 15 at 38-3%; OCC/OPAE Br. 21 88-89.)

4, Snecific Investigation and Remediation Actions

a  ChicEPA’s Voluntary Ackion Program (VAT

Duke witness Margolis states that Duke Is acting prudently and in a reasonable and
responsible manner in conducting these activities under the Ohio EPA’s VAP rules. My,
Margolis believes the VAP enables a party to have more control over the cleanup process,
save time and money, and be able o expeditiously and efficiently conduct a site
investigation and remediation. (Duke B 23816, 9; Tr. 1at 141

The VAP, which is prescribed in RO Chapter 3746, is a set of rules, regulations,
guidance, and other directives from the Chio EPA that establish a process by which
condaminated sites may be investigated and remediated to Chioc EPA standards (Duke Ex
23 at % Duke Bx. 26 at 2, 5, According to Duke witness Flore, a licensed professional
genlogist and an Ohio EPA (P for the remediation of Duke's East End site, the VAP s 2
voluntary program that was created in 1994 for the purpose of providing remediating
parties with a process to investigate and remediate contamination, and then receive either
a no further action (NFA) determination from a CP or & covenant not to sue (CNS) from
the state of Ohio that no more remediation activities were required. I the remediating
party opts o proceed with remedial activities without & CF, the party may not obiain an
KEA letter or 2 CNS from the state. UPs act a8 agents of the state, within the VAP, and the
VAP contains & comprehensive program regulating CPs, regarding Hems such ag
education, experience, initial and ongoing training, professional competence, and conduct,
as further delineated in Ohio AdmCode 3745-300-05. CPs are responsible for verifying
that properties are investipated and cleaned up to the levels required by the VAP rules.
Mr. Flore explains the Ohic EPA: admindsters the VAP and Urban Setiing Designations
{(USDY; provides user-paid technical assistance to assist remediating parties regarding the
YAF, iz responsible for monitoring the performance of the UPg and is reguired by law o
conduct audits of 25 percent of the properties taken through the VAP to ensure that the
sites have been properly addressed and that UPs and laboratories have performed work
properly. {(Duke Bx, 26 21 5-9; Tr. 1L 2t 54%; Ty, 111 a1 629)
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Myr. Fiore states that the VAP doess not require g specific type of remediation and
does not address cost analysis (Tr, 1 at 553-354). Duke witness Fiore states that a
feasibility study, which iz an exhaustive evaluation of potential remedial alternatives is
required under the federal CERCLA, but it is not reguired under the VAP, However, he
points out that the remediation at the Fast and West Bnd sites 15 being done pursuant to
the VAP and not under CERCLA,; therefore, a feasibility study is not required. Duke did,
however, evaluate different remedial alternatives o come up with its current plan, e,
gxcavation and in-sity solidification (I55) at the Hast End site. According fo the withess,
there are other more expensive alternatives that Duke could have elected, e.g., removal of
all the impacted material down to the bedrock and putting in & contalnment structure. Mr.
Fiors emphasizes that the excavation and I85 technigues are presumptive remedies, that
remove the source material at the lowest cost for that material. These remedies are 5o
presumptive the Ohio EPA allows landfills to provide discounts if a party i working
under the VAP and disposes of the material in 2 landfill; thus, there is a financial benefit to
exaction and disposing of the material under the VAP that is not present under CERCLA.
{Tr. 1] at 640-644.)

According to Mr. Fiore, under the VAP rules, an NEA letter s very desirable
because it is confirmation that a site has been appropriately investigated and rexeediated
and that there are no unacceptable risks to current and reasonably anticipated future land
users. In addition, an NFA letter is required to obtain Hability relief in the form of a CNS,
Alsd, the Ohlo BPA, generally, will not issue an enforcernent order on properties on which
work is being undertaken in conformance with the VAP, {Duke Ex. 26 at 22} Mr. Flore
states that, not only does the remediating party benefit from receiving an NEA letter and
CHNS, because it knows that all applicable standards have been met and there are no
unaccepiable risks to current or reasonably anticipated land wsers, but, often, third parties
w0 a transactional-type process, such as buying and selling, require the NFA letters and
CNS Ty, T a 590}

b. Overview of the Investipation and Remediation on Fast and
West End Sites

i Genemi ~ Remediation Technologies

The envirommental work at the East and West End sites has been conducted
following the guidelines of the Ohio EPA’s VAP, under the direction of & VAP CP. For
both the East and West Bnd sites, VAP phase | and phase I assessrments were conducted.
The VAP phase I property assessients for the two sites defermined that there was reason
to believe that releases of hazardous substance oy petroleum have or may have occurred
on, underlying, or are emanating from the sites. The purpose of the VAP phase I property
assessnent was o determine whether all applicable standards are met or to determine that
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remedial activities conducted in accordance with the VAP at the property meet, or will
achleve, applicable standards. As a result of the VAP assessments, remediation action
plans for portions of the sites, were prepared and, in some instarnce, implemented. {Duke
Ex. 21A ar 21-24.)

Ms. Bednarcik explaing that the techwwlogies typically considered for MGP
remediation include: monitoring natural attenuation; excavation, solidification, in-situ
chernical oxddation, thermal heating, contatrenent, engineering conirols, and institutional
controls. In defermining the remedial actions at the impacted sites, Duke worked with
envvirormmental consullants and took inte consideration factors typically analyzed ina US.
EPA feasibility study, including: whether remedial action is protective of human health
and the enwironment; #s effectiveness, both shorb-termy and lonmgterny the ability w
implement a particadar action; and ifs cost. Duke also took into consideration the current
and future use of the site, and the shorb-term and long-term Hability of the site, bassd on
the chosen remedial action. Risk assessments are performed, looking at the current risk to
a rmber of potential groups of people that may be present or exposed to the site
Ancther fackor considered iz the state’s regulafory deanup program as it relates o the
presence of source material on the site, For example, she notes that, based on discussions
with the VAP (P, Duke proceeded with removal and/or in-situ treatment of source
material, such as oil-lke material {OLM]) and/ or tar-like material {TLM) in the subsurface,
because the VAP requires the removal or treatment of such material to the extent
technically feasible. In making the decisions on the recommended approach, Duke
involved is in-house envirorumental professionals, s envirorsmental consuliants,
including CPs, ifs legal advisors, and the Company’s envirommental and operations
management. (Duke Ex. 21A at 24-35; Tr. § at 207-209; Duke Br. at 35.36.)

Mr. Fiore opines that a CF would not be able to jssue an NEA o the Bast and West
¥nd sites based solely on the remedies of cither implementation of enginesring condrols,
such as asphalt or concrete, or on institutional condrols, such as land use restrictions,
because such controls, would not meet 2l applicable VAP standards. To meet the VAP
criteria at these sites, removal or stabilization of the coal far Is necessary. According o the
witness, other, less expensive activities, such as environmentsl covenants or surface
capping, would allow the site to meet some standards, but not all applicable standards
and would not be as protective of human health and the environment, {Thuke Ex. 26 at 20-
21, 2% Tr. Il at 545

OCC/ OPAE assert Duke produced no evidence that institutional and engineering
cortrols would not have been adequate to control human exposure to chemicals of concern
{OCC/OPAE Br. at 72-73). QCC witness Campbell asserts that Duke's expenditures were
excessive and imprudent for MGP remediation. Dr. Campbell observes Duke’s approach
o remediation does not appesr to have considered cost as a relevant factor. Dr. Campbell
notes that, since the two sites were already capped with asphalt, concrete, or soil layers,
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which Hmited human contact with potential residuals, the scope of the remediation should
have been limited. He believes 3t would have been prudent for Duke to have developed
remedial action plans Incorporating cost-effective, protective measures for the MG sites,
instead of the much more expensive excavation and disposal approach employed by
Duke. Dr. Campbell contends the Ohdo EPA’s VAP rules provide for protective remedial
alternatives that are far less costly then those chosen by Duke, include engineering
controls and institutional controls. For sxample, he states that, by applving institutional
controls and adopting commonly used risk mitigation measures, soil remediation at the
sites could have been accomplished without significant excavation, by construction of soil
cover fo prevent human exposure o comdarminated soil.  Me ewplaing thet, with
institutional controls, the point of compliance is from the ground surface to & mindmum
depth of two fest, and at depths greater than two feet when it is reasonably anticipated
that exposure to soil will coccur through excavation, grading, or madntenance, He further
offers that one less expensive alternative to the approach taken by Duke is to condrol direct
contact exposure o contaminated zofls by constructing engineering contyols, such as
covers or asphalts. Institutional controls can then be established to lmit future wse of the
site ar prohibit excavation of the contaminated soil without profective equipment and sofl
handling requirements. (OCC B, 15 at 3, 812, 15; OOC/OPAE Br., at 62.)

Duke points out that OUC witness Campbell is not & VAP CP, does not possess any
environmental certifications in Ohdo, has never been involved in cleaning up an MGP, or
any other site, under the VAP, and has no experience with and has not performed any
work under the VAP, Thus, while Dr. Campbell offers opinions and other approaches that
ke belteves would be appropriate for remediation on the sites, such approaches would not
meet the applicable VAP standards. {Duke Reply Br. at 21-22.;

it. Crroundwater and Free Product

Duke witness Fiore explains that & USD under the VAP allows a remediating party
o exclude potable groundwater use as an exposure pathway from further consideration.
8D s a recognition by the Chio EPA that groundwater in certaln wrbanized areas,
serviced by community water systems, s not used for potable purposes and that chemicals
from past industzial activities that may be present in such groundwater pose no
percepiible risk to corsumption by the comimunity, because the groundwater is not being
used and will not be used for drinking waler purposes in the foresesable future. Mr. Fiore
points out that there are siringent regulstory criterls in Obde Adm.Code 3745-300-10 for
obtaining a USD and, based on these criteria, there would be complications obtining a
USD for the two MGP sites being considered in these cases. {Duke BEx. 26 at 1417

Wir. Fiore notes that there is significant free product, which is defined as a separate
Houid hydrocarbon phase that has a measureable thickness of greater than one one-
hundredth of a foot, at the East and West End sites, in the form of lguid mobile coal tar.
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He states that the VAP assumes that properties with free product exceed applicable
standards for unrestricted potable use of groundwater. However, the Ohio EPA generally
reguires that free produst, regardless of source, be removed, or mitigated to the extent
practical, prior to issuance of an NFA under the VAP, My, Fiore offers that, while NFA
letters have been issued to sites with free product, in lmited instences in which free
product did not impact groundwater and was stable, and where the director of the Uhio
EPA granted a vartance from the stanudards, no NFA has been fssued to MGP sites in Ohio
whaere free product remains. He states that the free product at Duke's sites will impact
groundwater in excess of the stendards and if is not stable; therefore, insuance of an NFA
letter is impossible. In addition, the mobile free product could migrate from the two sites
at issue to the Ohio River which is adjacent o the sites; thus, meking the issuance of an
NFA letter impossible. Moreover, the free product on the sites has migrated onto the
ground surface, causing exposure to land users. For these reasons, Mr. Fiore contends that
VAP requirements for migration of free product at the sites includes the removal of the
free product. (Duke Bx, 26 at 17193 OPAE/OCC state that Duke wimess Fiore's
discussion of free product is In error and does not rebut Dr. Campbell's position that
lirnited remediation of free product is necessary (OCC/OPAE Br. at 38)

OUC/OPAE state that, for groundwater, there are several considerations for
protection under the VAP, First, groundwater can be protected by preventing chesnicals
of concern from reaching groundwater; however, this exposure pathway can only be
proected i groundwater is not already contaminated and Duke determined that the
exposure pathway could not be protected as groundwater was already contaminated. The
second protection exposure pathway for groundwater under the VAP s soll saturation;
however, this protection is not applicable because of the types of contamination at Dule’s
MGE sites. (OUC/OPAE Broat 63, OCC Bx 154815

According to OCC witness Campbell, for critical zone groundwater, such as at these
MGP sites, the VAP rules call for use of institutional controls, USDs, and variances, o
affect how and where groundwaber standards are applied. Dr, Campbell asserts that the
points of compliance for groundwater are the property or USD area. He states that
remediation is only reguired to the extent needed to meet applicable Unrestricted Potable
Use Standards {UPUS), found in Chio Adm.Uode 3745-300-08, at the boundaries. He
believes that groundwater standards may not be exceeded at the property boundaries and
would not be exceeded at the appropriate USD boundaries. Therefore, at the MGP sites,
remediation beyond engineering arad institutional controls is not required to meet UPLS
inside those boundaries. He also states that Duke could have applied for a variance
suspending or modifying UPUS within the boundaries or beyond the boundaries. He
believes Duke's soil oxcavation below 20 feet and solidification of shallow and deeper soif
to address groundwater is not required by the VAP rules; therefore, Duke exceeded
reasonable VAP requirements. He states that, while Duke correctly concluded that potable
use of groundwater at the MGP sites is not a complete exposure pathway, Duke
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inappropristely applied the UPUS to all groundwater beneath the sites, which ncreased
the costs of remediation, (O00C B, 15 a1 17-18, 24-25.)

For the MGP sites, (U0 asserts that, where the contaminant is on the property, the
VAP rules reguire implementation of institutionsl controls, e.g., use restrictions, or
engineering controls, eg., fences or soil covers, to prevent on-site exposure o
contaminated groundwater. Dr. Campbell explaing that the VAP rules then require that
groundwater emanating from the property must not excesd the UPUS. If the UPUS or
surface water standards are not exceeded at the property boundary, no additional
groundwater remedy is required. If a USD hes been granted o the ares around the
property, then the same requirements apply, except that the point of compliance is the
USD area boundary, If the UPLUS are or will be exceeded at the property, surface area, or
USEr area boundary, the VAP rules require that groundwater beyond the boundary be
restored to the UPUS or a reliable alternate water supply 1o be provided to affected users.
{OCC Ex. 15 at 17-18) Therefore, in the absence of evidence of groundwater or surface
water fafling to meet the UPUS beyond the property boundaries, there is no justification
for Duke to spend money to remediate groundwater or soil to protect groundwater
meet a point of compliance beyond property boundaries, according to OOC/OPAE
Moreover, berause groundwater a2 the MOP sites 8 not and cannot be used for potable
purposes, and, in Hght of Cincinnati Municipal Code 00033-3, additional measures to
remediate groundwater for potable use are not necessary. Therefores, OCC/OPAE assert
that Duke need not have spent money for <lesnup to protect groundwater beyond
property boundaries. (OUC/OPAER Br. at 67-68) Dr. Campbell offers that there is no
indication that the groundwater discharging into the Ohdo River has or will cause surface
waber standards in the Oblo River o be exceaded. In addition, there is no indication that
the groundwater upgradient, or the groundwater east and west of the MGP sites, excesds
the UPUS {OCC Ex. 15 at 19).

According o Dr. Campbell, tar free product was not idestified at the West End site
or the eastern parcel of the East End site; however, it was identified at the western parcel
of the Bast End site. While free product requires remediation, the witness asseris that it
can be limited. Dr. Campbell sintes that the requirement under the VAP rules applies only
$o the extent groundwater beyond the property or USD area boundaries may be affected.
The presence of free product does not reguire the extensive and impradent soil
remediation conducted by Duke, according to T, Campbell. Moreover, even if the free
product affected groundwater at the property or USD boundaries, Duke could have
applied for & variance under the VAP rules to Hmit the scope of remediation due o
technical infeasibility; the costs substantiaily exceeding the economic benefits; the
proposed remediation, fe., institutional or engineering controls, will ensure that public
health and safety will be protected; and the proposed remediation method is necessary to
preserve, promote, protect, or enhance employment opportunities or the reuse of the
affected property. (OUC Bx 15 at 22-23) COUC/OPAE sitate that the availability of
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variances from applicable standards for USDs, free product, and other guantitative and
gualitative standards is a key component of the VAP, Buch varlances are given because of
the npracticality of a solution where the costs substantially exceed the economic benefits,
according to OCC/OPAE. They believe Duke’s failure to use the variance pracedure to
implement a more cost-effective remediation is indicative of imprudence. {OCC/OPAE
Br, at 77-78)

e History and Description of Investigation and Remedistion Fast
End Site

[yuke witness Bednarcik explains that cleanup began at the Hast End site because
Duke was contacted by a developer who had land located adjacent to the site and the
developer was planning to corstruct a large residential development. In addition, the
developer had casements across a portion of the Hast Bnd site for ingress and agress and
utilities, as well as a landscape easement on part of the western parcel of the site w
provide a buffer between the residential development and Duke's property and
operations. {Duke Bx. 21 at 8-10; Duke Ex. 214 at 17-18; Staff Bx. 1 3t 32; Tr. [ at 856.)

Duke ssserts that the entire Fast Bnd site is presently used and usefnd in servics 1o
Duke's gos customers and it is 2 major component In Duke’s gas supply portfolic that
affects the integrity of its systemn and servive to customers {Duke Bx. 22C at 10}, The East
Erdd site is currently a gas operations center and I8 used by Duke's constroction and
maintenance division of the gas department for storage, staging of equipment, and offices
{Trake Ex, 21 at 7; Stadf Bx. 1 at 32). Fropane predured gas from the East End site currently
supplements Duke’s provision of natural gas to its customers (Duke Ex. 204 at 4}, With
regard 1o futuve use of the Hast Bnd site, Ms, Bednarcik states that Duke will retain and
continge o maintain the current gas lnes, constroct new gas transeaission lines, and
operate the gas plant on the property (Duke Bx. 214 at 16},

Mis. Bednarcik explains that the remediation activities on the Hast End site have
been sequenced to facilitate planned improvements on the site, so that gas activities could
continue. According to the witness, the active use of the Fast End site necessitated the
separation of the site into separate parcels. (Duke Bx. 214 2t 18-18.} The Ohio EFA allows
the segregation of sites into multiple identified areas (LAs) for envivonmenial investigation
ard remedisfion purposes, Therefore, the East End site was separated inio three smaller
TAs, the central, western, and eastern parcels, as well as one purchased parcel. {Duke Bx.
2% at 10, 17; See map Staff Bx. 1 at 64.)

Dike witness Bednarcik notes that the eastern and western parcels were given a
higher priority than the ceniral parcel, because of their proximity to the planned
residential development.  In conjunction with the investigations, a risk assessment was
conducted to determine the potential risk to humen health due to the impacts on the
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surface s0il (top two feet of sofl) and subsurface soil (top 15 feet of soil, which is the typical
depth of comstruction activites). The zisk assessment comsidered the possibility of
inhalation of fugitive dust and chemicals of concern, and Ingestion of, and dermal contact
with, soil. {Duke Bx. 21 at 10-17; Druke Bx. 21A i 25; Staff B T 2t 33}

In 2010, the remediation action plans for both the eastern and western parcels of the
East End site were finalized and permits were acquired from the Chio FPA; Cincinnati,
and others. For the East End site, 2 remedial action plan was developed 1o address
potential environmental and hurman health bmpacts in the top 15 feet of sull, and o
address potential enwirorunental impacts in the form of OLM and/or TLM below 15 feet
In addition, alr samples were obiined from Duke’s onsite buildings and a
cormurications plan, which included a community open house, fact sheets, and meetings
with government officials and stakeholders, was executed. During the remedial activities
on the castern and western parcels, an independent environmental consulting firm
meonitored the ambient alr at the perimeter of Duke’s property.  An air monitoring model
and a dust action level were established. (Duke Ex. 21 at 11, 14; Duke Ex. 214 at 22, 25
Staff Bx. T at 33

With regard to the central and purchased parcels at.the East End site, Duke witness
Bednarcik testified that, based on the results of the soil and groundwater samples, a
decision will be made regarding whether remedial actions are required. She notes that,
without additional information concerning the presence or extent of imnpacts o these two
LAz, cost estimates for their clean up can not be generated. On the eastern and westem
parcels, groundwater monitoring recommenced In 2012 o evaluate whether the
conecenirations meet the Ohdo EPA standards. ¥ the groundwater does not meet
applicable standards, additional remedial measures may be required.  In addition,
excavation and inesitu solidification activities are plarmed for 2004 or 2015 for an
abandoned road between the eastern and central parcels of the Hast Hnd site, and
remediation in the central parcel may be necessary in the future. (Duke Bx. 21 at 17418
Staff Hx. 1at 3% Tr. 141783)

O witness Campbell specifies a remedy for the Hast End site that limits the need
for excavation to two feet in most locations, with 20 feet in the former tar pit. Specifically,
Dr. Campbell offers that remediation on the site should be limited fo the portions that
were used and useful, and should Include: engineering controls, in the form of fencing and
two-foot soll cover for protection of workers from direct contact with contaminated scil;
and Institutional controls, in the form of an envirorwmental covenant restricting future use
of the property to commercial/industrial use, prohibiting use of groundwater, and
reguiring risk mitigation measures in the form of a soil menagement plan, {OCC/OPAR
Br. at 82, OCC Eor. 15 21 28
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For both the eastern and western parcels of the Hast Hnd site, OCCT wibness
Campbell states that many of the aclivities conducted by Duke were not necessary;
therefore, he recommends Duke not be permitted to recover costs for activities such as
security, air and vibration monitoring, sxcavation, excavation shoring, water management
and disposal, and off-site disposal of soil and sclidification. He alo recommends the
investigation and designing costs be reduced and the amount of thne required to complete
the work be reduced to 43 days; thus, reducing Duke’s internal and construction
management costs. {OCC Bx, 15 at 30.)

Staff notes that there is sensitive infrastructure on the Bast End site that is currently
used and useful for providing natural gas service. Stafl recomunends the MGP
remediation expenses associated with this sensitive infrastructure be recoverable. (Staff
Ex, 1 at43.)

i Eastern Parcel of Tast Hnd Site

Duke witness Hebbeler asserts that the eastern parcel has continued o be used and
wseful during the entire operating history. He explains that there are, currently, thoee
underground gas lines providing service to Duke’s customers on the eastern parcel. Thess
gas mains traverse the parcel and serve as feeds into the system and the propane injection
facility that is located in the central parcel. One of the lines crosses the Ohio River. In
addition, the eastern parcel is used for & clean £l area to dispose of spoils from main and
service excavations {(Duke By 22C a8 34, 7, 10}

Siaff offers that a visual inspection of the eastern parcel reveals that i is a 9.7 acre
vacant field without any visible permanent structures, except for g boundary fence.
However, Steff reports that there are areas of the parcel that are used and useful for
providing ratural gas distribution service, because underground gas mains transverse the
parcel to serve the propane injection facility and the <ty gate located in the central parcel,
and they provide access to underground natural gas pipelines.  Therefore, Steff
recoramends Duke only be permitted to recover MGF costs incurred for the land 25 feet on
each side of the centerline of the gas pipelines; thus, providing a Sl-foot buffer arcund the
pipelines to allow for the maintenance and repair of the pipelines. Biaff witness Adking
states the 50-foot buffer is supported by his discussion with the Commission’s gas pipeline -
safety staff and the 115, Sixth Cireuit Court of Appeals in Andrews v Columbla Gas Trangm,
Corp., 544 F.3d 618 (6% Cir. 2008) (Staff Bx. 1 at 41, At MGP-5, -12; Steff Bx. 6 at 12413, 17,
At KA-4 Tr. IV at 889, 893.}

The factors looked at by Duke when evaluating the sastern parcel of the Hast BEnd
site were: the parcel would be retained by Duke for extensive utility operations; there were
high pressure gas mains traversing the site, which would need maintenance and eventual
replacernents; and TLM and OLM was preserd on the site. The available options for this
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parcel included: excavation with off-site disposal, solidification, and cepping. Duke
witness Bednarcik offers that, while capping was the lesst vost option in the short term
and the easiest to implement, i would not meet the VAP standards and would not reduce
the long-term Hability, as the mobile TLM and OLM would still be present. According to
Ms, Bednarcik, after considering all factors, excavation and solidification were chosen as
the proper remediaton processes; thus, reducing long-term lability on the site and
removing or binding the confaminants. Solidification was rhosen as the preferred option
due to cost-effectiveness, since it would minimize off-site disposal cosis and to minfmize
future leaching and dermal contact. (Duke B 214 at 25-26; Tr. Il at 294.) Bxcavation and
solidification, to bind up TLM and OLM in the top 20 feet of the site, on the sastern parcel
of the ¥ast End site, occurred between 2011 and 2012 (Duke Bx. 21 at 171, 13-14; Staff Bx 1
af 33.)

Duke disagrees with Staff’s recommendation to only permit vecovery of costs on the
eastern parcel for the 25 feet on each side of the gas pipelines, noting that the entive sastem
parcel was the location of historic gas-refated vility operations that have resulted in
enwircnmental liabilities related to those gas operations. According to Ms. Bednarcik, this
property continues 1o be an integral part of Duke’s utility system. The witness asserts that
Duke has the responsibility o remediate the contamination of the entire site under
CERCLA. (Duke Ex 214 at 3-4) Moreover, Duke witness Hebbeler opines that Staff
failed fo recognize the necessity of the working area requirements on the eastern parcel
when dealing with pipelines that cross 2 major body of water. Mz, Hebbeler notes that, if
replacement of these facilities across the river is needed, such operations woeuld reguire an
ares of approximately 200 feet by 200 feet. The witness also assexts that, when considering
this issue, one must view the history of the site, and, based on past meintenance on the
parcel, he could ses a distance in excess of 310 feet affected by the excavation. He notes
that the eastern parcel is only 415 feet wide. (Duke Bx. 220 a1 4-58.)

Staff disagrees with Duke's assertion that it should be permdited o recover costs for
the whole parcel because it may need to replace 2 pipeline. Staff submits that this
argument is speculative and hinges on an underlying premise that may never ocour. In
addition, Staff notes that Duke ignores the location of the pipelines and the fact that
remediation efforts on the eastern parcel are well over 100 feet from the pipelines.
Moreover, Staff states that there is no evidence that the eastern parcel was used as a clean-
£l site or that specific portions of the parcel will be used as a dean-61 site in the future,
{(Staff Br. a2 20-27, 23
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i Western Parcel of East End Site

Duke witness Hebbeler states that the western parcel includes new vaporizers for
the propane facility, 2 new entrance road, and a new flaring station. Mr. Hebbeler states
thiat the entire western parcel is needed a5 3 buffer for the faring operations. In addition,
he states that Staff did not recognize the Hmits of the sensitive uiility infrastruchue on the
western parcel and the need for the balance of the parcel fo be used as a buffer for the
sensitive infrastruchure lmits. {Duke Bx 220 a1 8.9

Staff points cut that the new flaring station referred to by Duke was not operational
urstil November 1, 212, seven months after the date certain; therefore, it was not used and
useful on the date certain. Staff also notes that the old Baring station mentioned by Mr.
Hebbeler is portable and it was not located on the western parcel during Staff's
invesfigation. In addition, Duke did not mention the fare-off valve untll it fled Mr
Hebbeler' s second supplemental testimony, almost four months after the Staff Report was
flled. Moreover, Staff states that there Is no evidenwe that remediation was necessary o
operate or maintain the portable flaring station, or that the entire western pareel is needed
or used {0 operate the old flare-off valve, Furthermore, Staff argues that Duke’s buffer
zone argument is shindar to those raised by applicanis, but rejected by the Comurission, in
previous rate case proceedings. See In re Ol Edison (o, Case No. 77-1249.8BL-A1R,
Opindon and Order at 4 (MNov, 17, 1978y In re Chio American Water Co., Case Mo, 791343~
WW-AIR, Opindon and Crder (Jan. 14, 1981). (Staff Br. at 27-28; Tr. 1l 2t 722)

According to Staff, unell very recently, the western parcel of the East Bnd site was
vacant, with no above-ground structures and no underground gas mains, While, in 2012,
Duke began construction of new vaporizers for s propane facility near the northeast
corner of the western parcel by the current vaporizers, the new vaporizers were not in
operation on the date cerlain in these cases. Therefore, Baff concludes that nome of the
remediation costs ab the western parcel were incurred to operate, maintaln, or repair
natural gas plant that was in service and used and useful at the date certain, except for
expenses incurred in a small ares in the northeast corner of the parcel. Staff recognizes a
50-foot minimum setback from the existing vaporizer building based on the Mational Fire
Protection Asscciation Code requirements for Houid-gas vaporizers and gas-air mixers.
Therefore, Staff believes the land within 50 feet of the exdsting vaporizer building s used
and useful, and may be recovered; however, none of the expenses incurred in the
remainder of the western parcel should be recoverable in rates. (Staff Bx. 1 at 42-43; Staff
Ex. 62t 14-15; Tr. IV ar 889.)

Drake witness Bednarcik explains that the factors taken info consideration for the
rernediation of the western parcel of the Hast End site include: Duke's retention of the
property; the extendt of TLM and OLM, especially the location of & former tar lagoon; the
fact that impacted groundwater was Hkely migrating ouiside the property; and the
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preserce of sensitive underground infrastructure. While solidification was considered,
excavation was uitimately chosen, in part, due to the presence of sensitive underground
ufilities. (Druke Bx. 214 at 27} Ms. Bednarcik states that excavation began on the western
parcel of the Bast End site in 2010 and was Snalized in 2011, For the western parcel, Duke
used vibration monitors to regulate work in order to protect sensitive underground
ufilities and facilities, including sewer and process lines. In addition, Duke emploved &
refention and bracing system fo excavate and remove impacied sofl. In the scuthern half
of the western parcel of the Bast End site, impacted material was excavated to 2 depth of
approximately 40 feet, due tw the presence of deeper OLM and TLM impacts.
Sclidification was not wsed on the western parcel due o the presence of limestone
boulders, which made the sclidification process impractical. Duke witness Bednaroik
states that impacts below 40 feet will be treated by ancther remedial action in future
phases of the site work. (Duke Bx. 21 at 11-14; Staff Bx. 1 2233} In addition, Duke expects
to implement institutional controls on both the eastern and western parcels, such as land
use and/or groundwater restrictions as part of its final remedy (Duke Bx. 214 at 28).

1. Central Parcel of Bast Bnd Site

According to Mr, Hebbeler, the central parcel is comprisad of natural gas operations
that cocupy the entire parcel. The operations in the cendral parcel are: the propane peak
shaving plant, sensitive utility infrastructure, pipelines, and field operations, including
parking and storing materlals and equipment. He states that all tee permanent
buildings on the parcel were constructed during the MGP era and are currently used in the
process for making propane air and mixing it with natural gas. (Duke Bx. 220 at 7-8)

Staff states that its investigation of the central parcel of the East End site revealed
active natural gas operaiions on the entire parcel. Such operations include a propane
irjection facility, = city gate transfer point between Duke Ohio and Duke Kentucky,
meeting facilities, a field operations center, materials storage for field constructon
activities, and an eguipment parking and siaging area. Stafl believes the entire central
parcel was both used and usehul for providing natural gas distribution service on the date
ceriain in these cases; therefore, the remediation costs Incurred at this parcel should be
eligible for recovery. (Staff Bx. 1 at 42 Staff Hx. & at 14) OCC beleves Duke has not
completed investigation or conducted remediation on the ceniral parcel. However, OCC

-states that rerediation costs for the centzal parcel should be Hmited to prudently incusred
costs. {OCC Ex. 15 a1 30,3

iv.  Purchased Parcel of East End Site

Duke sold part of the original MGP site on the East End site, located west of the
western parcel, in 2006; however, this property was rescquired by Duke in 2011, As part
of this 2011 real estate transaction, Duke also acquived nine acres of numerous contiguous
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properties located to the west, which were suspected of being impacted by the former
MOGP operations. {Tuke Bx, 214 at 13} The property sold by Duke in 2006 constitutes
ondy & small portion of the nine acres Duke purchased in 2017 {Tr. I at 342}, According o
Ms. Bednarcik, an investipation in 2011 on a portion of the purchased property indicated
the presence of MPG impacts and a more thorough study was scheduled for 2012, [(Duke
Ex. 21 at 15; Staff Bx. 1 at 643 The person who sold the nine acres to Dhuke in 2007, bought
the parcels that comprise the nine sores for a combined total purchase price of
approximately $1.9 millon (OCC Ex. 9 Tr. I at 388 Mr, Wathen stetes that the
purchased property was recorded on the Company’'s books as nonutility plant; it is not
part of rate base. Therefore, if it is sold, any proceeds would go to the shareholders, since
custopers had no investrment in the property. Mr. Wathen believes ratepayers should pay
for the remediation on the purchased property, because the remedistion expenses are
necessary business expenses that do not have anything fo do with who owns the plant,
{Tr. Hl at 755-756.}

According to Staff, Duke purchased the property for $4.5 million and the $2,331.580
included for recovery in the application in these cases represents the amount over and
above the fair market value of the land that Duke paid in order to acquire the property
{Staff Ex. 1 at 34). Staff notes that, historically, the purchased parcel was a residential
neighborhood that was never part of the former Hast End MGP site. Currently, Staff
describes the property as a lasge vacant field with no visible structures or underground
facilities that are used and useful in providing natural gas distribution service. According
o Staff, Duke is requesting to recover the premium it paid to the developer so it could
purchase the land in order to protect itself from future Hability arising from the presence
of MOGP impacts. Therefore, Staff recormumends that none of the deferred expense
associated with the purchased parcel be recovered from customers. (Staff Bx. 1 at 43; Staff
Ex. & at 15-16, At KA-6) Staff further notes that Duke witness Wathen admits the
purchased property is not included in rate base and is not used and useful (Biaff Br. a1 17;
Tr. I 758, 792}, Moreover, there is no evidence, according to Staff, that the purchased
property will eventually be used to provide gas service 1o customers. Staff argues that,
although Duke claims it needs the purchased property for some future purpose, past
precedent reveals the Commission has refused to accept simdlar future use argumends for
the basis of recovery. In re Toledo Edison Comperny, Case Mo, 75-758-EL-AIR, Opindon and
Order (Nov. 30, 1976). (Staff Br. st 1718}

Kroger asserts the costs associated with 2 premiumn Duke paid to & developer 1o
purchase property back are not O&hd expenses related to rendering gas service and cannot
be recovered from customers. Kroger states that the purchased property is & nonutility
assel, was not used and useful in the provision of gas distribution service as of the date
certain, and, therefore, the costs asscciated with the purchased property should not be
recovered from customers. (Kroger Br. at 2.
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OCC/OPAE believe Duke's decision to sell this portion of the Hast End site in 2006
was bmpradent, as i zhanged the property use 50 a$ to cause or accelerate the need for
remediation and potentially heighten the level of remediation. Prior fo the sale in 2006,
OCC/OPAE state that the property had both engineering and institutional controls in
place and these controls were considered adequate prior to the sale of the property.
Therefore, given that the initial sale of the property was imprudent, the scope and
necessity of remediation was also imprudent. {OCC/OPAE Br. at 38-60.)

Duske disagrees that the costs to remediate the purchesed parcel not be recoverable,
stating that Duke is responsible not only for the lmpacts of the MGP directly undey the
historic site, but also for cleanup of any impacts off-site that can be linked to the operations
conducted at the site while under Duke's ownership, Ms. Bednarcik states that future use
of the purchased parcel will be determined based on the needs of Duke after the
cornpletion of any required investigation and remediation. (Duke Bx. 214 a1 5,16

d. History_and  Descption of Investigation and Remediation
West End Site

Druke witness Bednarcik explains that cleanup began at the West End site because,
once the Chio Department of Transportation and the Kentucky Department of Highways
finalized their preferred location for a new Brent Spence Bridge Corridor Project, which
directly crosses the West End site, certain Duke facilities on thet site needed fo be
relocated, including a large substation, a number of wansformer bays, and underground
transmnission lnes, as well as the replacement of a transmission tower. Because the surface
cap on the West Bnd site, which worked as an inferim messure o limit confact with
potentially impacted material, would be disturbed with the bridge consiruction and the
relocation of power delivery eguipment, Duke decided to plan for 2 phased remedial
investigation. Morsover, according to Ms. Bednarcik, the remedistion schedule was also
accelerated because the new bridge structures, if constructed prior to remediation, would
hinder and greafly increase the cost of future remediation work due to accessibility
restrictions. (Duke Bx. 21 at £9, 15; Duke Bx. 214 at 19; Staff Ex. T 28 32,)

The West End site Is parceled into thwee L1As: Phase 1, the area south of Melring
Way between the two substations; Phase 2, the majority of the area north of Mehring Way;
and Phase 24, the westerromost portion of the properly north of Mehring Way. {Duke Bx.
23 at 15-16; See map Staff Bx. 1 at 61-62.}

Ws. Bednarcik explains that, at the West End site, a portion of the 1916 generating
station 5 still standing and s currently used for electrical storage and for housing
glectrical relays. In addition, the properly confaing bansmission towers, two large
substations, and tarsformer bays. A gas pipeline also crosses the Ohdo River, directly sast
of the Brent Spence Bridge, and enters Ohio at the West End site. A gas generaling/ pump
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house s also on the West Bnd property and a northern portion of the property, Phase 2, is
used by Duke sinployees for parking. {(Duke Bx. 21 at 7, 16; Staff Ex. 1 at 34}

Int determining the proper remediation for the West End site, Ms. Bednarcik states
that the factors considered include: Duke’s retendion of the property; the presence of TLM
and OLM; and the nature and extent of constructon work in conmection with the bridge
project and associated electrical utility relocation. Ultimately, Ms. Bednarcik explains that
containmment was eliminated as # remedy due o the cost and keying the containment wall
into the bedrock ot the site. Rather, excavation and solidification were chosen as the
preferred options for the West Bnd site. (Duke B 21A 21 28)

Phases T and 2 were the first parcels to be addressed, because those are where Duke
will be constructing the new electrical equipment to replace equipment impacted by the
bridge construction. In 2010, for Phases 1 and 2: the majority of the soil and groundwater
investigation occurred; the remedial design was developed and consultants contracted
teough a bid process for the detailed design, construction management, and ajr
monitoring the communications plan was developed; and permils were obtained.
Remedial action for Phases 1 and 2 started in 2011 and continued into 2012, wherein the
soil would be excavated to 20 feet, with solidification of deeper material impacted by OLM
and TLM. Remediation work was expected to be completed in 2012 for Phases Tand 2. In
addition, in 2012, Duke was to extend the remediation to Phase 24, which was expected to
be completed in 2013, Ms. Bednarcik states that, once Duke completes the corstruction of
the new electrical equipment and the demolition of the current equipment, in Phases 1 and
2, environmental work will recommence. Potertial off-site impacts will be evaluated once
the arcas where the main former MGP processes were located have been evaluated and
remediated, (Duke Bx. 21 at15-16, 18-19; Statf Bx. 1 82 35}

{20 witness Camphbell calculated the cost of the remedy for the West End site o
irwchuder institutional controls, in the form of maintenance of the fence and maintenance of
the previously existing engineered covey for Phase 2 for the West End site (OCC By, 15 at
35}

Duke witness Hebbeler asserts that the entire West End siie is presently used and
useful in service to Duke's gas and electric customers and i s a major component in
Duke’s gas supply portfolic that affects the integrity of i system and service to
customers.  He states that the West Bnd site Is entirely included a8 plant-in-service fonr
eleciric customers today. (Duke B, 2207 2t 11, 14}, According to Duke witness Bednaroik,
the environmental remediation costs for the entire West End site should be recoverable
because the historic manufactured gas produced at this site was distributed and used by
gas ratepavers during the thme the MOP was in operation, thus, Duke customers
benefitted from the services provided by the operation of the MGPs at this location. (Duke
Bx, 204 8t 5-7; Tr. L at 373}
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i Phase 1 of West End Site, South of Mehring Way

Staff states that most of the Phase 1 parcel on the West End site is vsed for eleciric
distribution and transmission facillities. Stdff notes that, while there are two natural gas
pipelines and a small struchure that houses a city gate metering and regulating station on
the eastern edge of the parcel, all of the MGP remediation work was mndm:.w in areas
devoted to electric trangmission. None of the remediation work was performed on the
parcel devoted to the natural gas pipelines; therefore, Staff contends the expenses incurred
were not related o the operation, maintenance, or repair of natural gas distribution
facilities and should not be recoverable through gas rates. (Staff Fx. 1 at 4445, Atk MGP-
10; Staff Bx, 6 af 910, Att. KA-3.)

Carrently, Duke owns and operates two gas transmission pipelines on Phase 1 that
supply natural gas to the Oblo distribution systern. The termination polnt of this
transmission pipeline is the meter and regulator station located on Phase 1. In addition,
this building houses the remote terminal units eguipment, which is part of the supervisory
control and data acquisition system that monitors and controls the natural gas distribution
system. This line supplies approximately 20,000 customers at peak hour. Duke plans to
install a new gas transedssion line at this property. As with the eastern parcel of the East
Hnd site, Mr. Hebbeler notes the necessity for & work area on the Phase 1 parced {o install
and maintain the pipeline crossing the Ohdo Rive. {Duke Bx. 214 at 11212 Duke Bx, 22C 2t
12-13)

OCC witness Campbell testifies that reasonable expense for the Phase 1 pareel on
the West End site would have beerc the construction of an upgraded two-foot soil cover in
areas where needed fo protect workers; sofl excavation for relocation of the elecirical
substation following & seoil management plany institutional controls through an
environmental covenant restricting future use of the property v commercial/industrial
uses and prohibiting groundwater use; soil excavation lmited to a 2000t depth in the
area where the new urderground electric cables would be routed; and groundwater
mordtoring {OCC Ex. 15 at 35).

i Phace 2 of West End Site North of Meheing Way

Much of the Phase 2 parcel on the West End site was formerly used by Duke
employess from various depariments as & parking lot (Duke Bx, 220 at 12; Staff Bx. 1 at
44}, Phase 2 also includes a multipurpose building that was not used for utility service
and fransmission towers. The parking lot and multipurpose building were removed for
the remediation work and have not been replaced. Stalf states that the parcel is now
mostly compacted gravel devoid of any permanent structures, ewcept for the eleciric
transtnission towers. Staff submits that there are nw facilities on the Phase 2 parcel that
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were used and useful for providing natural gas service 1o customers at the date certain in
these cases. Therefore, Saff recommends Duke not be permitted to recover any of the
O&M expenses incurred during remediation activities on the Phase 2 parcel, because they
were not related to the operation, meinfenance, or yepalr of naturel gas planiin-service,
(Staff Bx. 1 at 44, Att. MGP-9; Staff Bx. 6 at 8-9, Att KA-Z) Staff notes that the parking lot
was used by numerous Duke undts that were not solely devoted to providing services for
gas cusitaners. Therefore, Stafl asserts that, if Duke is entitled to recover remediation costs
refated to the parking lot, these costs should be allocated ameong various units so gas
customers only pay a portion of the costs. (Btaff Br. at 14-15.)

Duke wilness Hebbeler notes that, while it is not possible to continue using the
Phasge 2 property while it is undergoing remediation, when remediation i8 complete, the
Company plans o continue use of the property. (Duke Bx, 22C at 12} Specifically, Duke
interwds {0 refaln the Phase 2 parcel for electric transmission and distribuiion use, and it is
anticipated that parking for Duke employees at this location will be reinstated after the
completion of remediation efforts {(Duke Bx. 214 at 12}

o

3. MOGE Legal Arsuments

. Leral Oblisgation 1o Remediate

Duke notes that no party has guestioned that the Company has Hability for the
remediation of the Bast and West End MGP sites or that remediation s necessary {Duke
Br. at 3%; Tr. IV 5t 884), Duke explains that, under federal and state environrental laws,
CERCLA and RO Chapter 3746, a3 the curvent owner of the MGP sites and a5 a divecy
successor o the company that formerly owned and operated the MGPs, Duke is
responsible for envirorumental dleanup on the sites. Duke contends i is responsible not
anly for the impacks within the beundaries of the historic site directly under the location of
historic equipment, but also for any cleanup required off-site that can be linked to the
operation conducted at the MGP site while under Duke's ownership amd/or operation,
{Duke Bx. Z1A at 353-34; Duke Ex. 23 32 6.)

According o Duke, CERCLA limposes refroactive and strict Hability for remediating
contaminated sites on current and past owners or operators of a site. In addition, the state
of Uhdo imposes Hability on parties that own or operate contaminated properfies, s.g., RC
Chapters 3734 and 6111, The state has also enacted laws and regulations to encourage
volurdary cleanup, as a proactive. flexible, and cost-effective substitute for a sanction-
based enforcement Hability approach. According to Duke, the VAP is one such proactive
program. Duke states that, while the VAP is labeled voluntary, based on the Hsbility
imposed by CERCLA, there is really nothing voluntary about i, other than the flexibility
with respect to accomplishing the remediation. (Duke Br. at5-6.)
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In response, Kroger points out that Duke's remediation efforts under the VAP will
not necessarily meet CERCLA standards.  Kroger offers that Duke has provided no
evidence to show that the VAP standards are equal to or more stringent than the CERCLA
standlards. Therefore, Kroger asserts that Duke's argument that it is necessary to conduct
this remediation in order o comply with CERCLA should be ipnored, as Duke’s own
testimony shows that Duke has made no effort to actually comply with CERCLA. (Kroger
Beply Br. a1 89}

While CERCLA authorizes the Uhio EFA to respond 1o releases or threatened
releases of hazardous substances that may endenger public health, welfare, or the
ervvivonmmernt, OCC points out that Duke voluntarily undertook the remediation at the
MGP sites and has not been faced with an enforcement action by either the US. EPA or the
Ohio EFA. OO0 stetes, and Kroger agrees, that the strict Hability provisions of the
CERCLA apply o owners and operators, not customers. (OCC/OPAE Br. at 11-12; Kroger
Reply Br. at 8.}

As noted by the Company, no party disagrees that there is lability attached to the
remediation of the MGP sites at issue in these cases. There s no dispute that CERCLA
imposes retroactive and strict Hability for remediating MGP sites on past and present
owners. In addition, no party disagrees that the Ohic EPA's VAP is an appropriate
program for responsible entiies to use when remedisting contaminated sites in Oblo.
Rather, the privaary disagreement amongst the parties is whethey the siatute permits the
inclusion of the costs of such investigation and remediztion in a rider charged o Duke’s
customers and whether the costs incurred, as of Decemnber 31, 2012, were prudent. While
intervenors appear o infer that, since the VAP Is 2 voluntary program, Duke could have
chosen to waylay its remediation efforts, the Commission disagrees. As we stated in our
Order in the Duke Deferral Case, the environmental investigation and remediation costs are
business costs incurred by Duke in compliance with Ohio and federal regulations and
statutes. Based on the record in these cases, the Commnission believes that Duke acted
appropriately in responding in a proactive manner o addressing it obligations o
remediate the MGP sites in Chio.

b. R.C. 4909 15(AM1) - Used and Useful

i, Arpuments by Parties

Staff states that, when fixing rates, the Comunission must determine the rate base by
the valuation as of the date cerfain of the property thet iz used and useful in rendering
public utility service, pursuant 1o RC. 4808.15(A)1). In addition, the Commission mmust
determine the cost to the utility of rendering the public utility service for the test period,
pursuant to RO 4909.15{A)4). Staff submits that the Supreme Court states, in Consumers”
Counsel v, Pub. UL Comm., 67 Ohbjo 5824 153, 167, 423 N.E24 BID (1981} {Conswmers’
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Counsel 1981}, that "R.C. 2909.15{A)4) is designed o teke into account norroal, recurring
expenses Incurred by utiliies in the course of rendering service to the public for the test
period” (Gtaff Br. at 7-8) OMA agrees precedent supports the principle that expenses
refated to property that is no longey wsed and useful is not appropriate for recovery {OMA
Reply Br. at4).

According to Steff, the real issue in these cases is whether the remediation costs
Duke seeks to recover are recoverable expenses under R0 4909150434, Staff asserts that
it is a well-established precedent that expenses associated W’Iﬁf‘g property that is not used
and useful must be excluded from recovery. Staff relies on the Commission’s decision in
fn re Ohio Edison Co., Cage No. 82-1001L-EL-AIR, Opinton and Order {Aug. 16, 1990} {Ohio
Edison I}, for the principle that various kinds of expenses, including O&M expenses, must
be matched with property that is used and useful during the test year. In Ol Edison [, the
Corrgrission excluded O&M expenses associated with a facility that was not in operation
during the test year. Staff also refers to In re Ohic BEdison Co, Case No. 07-351-EL-AIR,
Opindon and Order (Jan. 23, 2009) {Ohio Edisen 11}, wherein the Commission dended the
recovery of expenses associated with securing and malntaining several yetired generation
facifities. (Staff Br. at 8-10.)

Staff witness Adking states that, while Duke may be liable for remediation of the
MGF sites under federal or state law, the fact that remediation costs may be necessary
does not mean they sre recoverable from ratepayers. These MGPs ceased operations in
1928 and 1963, so they were not used and useful on the March 31, 2013 date certain in
these cases.  Staff recormmends that only expenses related to utility property that is both
used andd wseful in rendering pas distribution service on the date cortain be included in gas
rates. To determine which segments of the sites were used and nseful on the date certain,
Staff reviewed the data supplied by the Company, reviewed the historical aerisl
photographs from sources dating back to 1993, and Staff personally observed the sites,
Staff vsed the following three-step process to determine whether portions of the sites
should be assigned remediation costs: identify the site boundaries and all facllities and
structures on the sites; determine whether identified structures and facilities were used
and useful; and, i facilities and structures were used and useful, determine if remediation
work was performed on the area. (Staff Bx. 6 at 48, At K-1))

Staff asks that the majority of the remediation costs requested by Duke be
disallowsed, asserting that, under Ohio law, the used and useful standard must be applied
in these cases to determine the recoverability of the MGP costs. In addition, Siaff argues
that allowing Duke fo recover all of s remediation costs causes inequitable cross-
subsidies, including that current customers would be subsidizing: electric customers by
paying for the remediation of electric facilities; prior generations of Duke’s customers by
paying for remediation of MGPs that have not provided gas in 50 years; and future
generations of Duke’s customers by paying for the remediation of vacant properties that
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may or may not be used in the future to provide gas service, (Staff Br. at 23} Duke
disagrees with Staff's argument, contending that Staff overlocks the critical fact that the
remediation of the MGPs stems from the Company's status as a real property owner and a
former MGP owner and operator.  Duke notes that the rules and events necessitating
remedintion did not exist when the MGFPs were in operation and the costs are current costs
the Company is Incarring today; there would have been no basis for seeking recovery of
the prior genevations of customers. {Duke Reply Br. at 11.)

Buke witness Hebbeler disagrees that the current use of MGP sites is relevant for
purposes of these proceedings because: envivormental remediation at these siles is 2
current cost of business, due to the Company's ownership of these properties and Hability
for historic operations; and these MGPs were used to serve ges uillity customers in the
past. {Duke Bx, 220 at 2.y Columbia argues that Duke’s request to recover deferred MGP-
related expenses is authorized by statute, permitied under the Supreme Court's precedent,
and consistent with past precedent of the Commission; therefore, Duke should be
authorized to recover its necessarlly and prudently incurred environmental investigation
andd rernediation costs, regardiess of whether the remediation sites were used and usefy]
as of the date certain in these cases. {Columbia Reply Br. at 1},

Drake contends that Staff's argument that the Company's current vsed and useful
operations must sit on top of the MGP residuals in order for cost recovery 1o be obtained is
misplaced. Duke ressons that the ratemaking formula found in R.C. 490915 reguires a
three-part ratemaking formula. As part of that formula, under paragraph (AX1), property
must be used and usehul in order o be reflected in the valuation of rate base for
establishing rates; however, under paragraph (A}4). which pertains to costs or operating
expenses to the utility of rendering service, contains no Hmitation on the basis of used and
useful. Duke asserts that the Cormmission already settled this issue in the Duke Defermal
Cesz when it found that the MGP remediation costs represent necessary costs of doing
business. Therefore, Duke advocates that the used and useful standard in BC
4909.15(A)1), which applies to valuation of rate base or wiility plant in service, is not
applicable to an operating expense such as MGP remediation costs. (Duke Br. at 9 Duke
Reply Br. at 10

Even assurning the Commission adopts the used and usefill standard proposed by
Staff, Duke maintains that full recovery is still appropriate because all of the properties
where the former MCP operations were conducted and remediation is necessary under
state and federal law are, in fact, currently used and useful in the provision of utility
service. The sites being remediated by Duke have been continuously owned and operated
by the Company, including its predecessors, in conpection with s utility operations.
Moreover, Duke contends that the costs were prudently incurred. {Duke Br. at 9,15}
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Diuke witness Wathen points to the Commdssion’s decision in the Columbia Deferral
Cose to support Duke’s position that, even if the MGP property is no longer used and
useful, costs for remediation are recoverable. Mr Wathen rationalizes that the
Cormdssion granted Columbia deferral authority for the MGP site at Issue In the Columbig
Dieferval Case, acknowledging that Columbla no longer owned the property and that it was
not currently used and useful, and stating that Columbia is the party responsible for the
environmental clean up. Duke contends that, if the Commission’s standard for recovering
such costs was that the property had to be owned by the utility and currently used and
useful, the Commission would not have allowed the deferral of costs in the Columbis
Deferral Case, {Duke BEx. 19C a1 6-7, 9}

Druke states that Ohgo Edison [ s distinguishable from the nstant cases, noting that,
at issue in Ohie Edison I, was whether O&M costs directly related to maintaining an
existing plant that was not in service for the benefit of customers during the test perind
should be reflected in rates. Duke emphasizes that, contrary to Staff's assertion, Chip
Edison | does not contain a broad pronouncement that all utility expenses must be directly
matched with plant-in-service in order o be recoverable. Moreover, Ohio Edison [ does not
relate to environmental remediation costs, costs associated with real property, or costs that
have been deferred. Similarly, Duke observes that, in Chis Edison I, the recoverability of
expenses was directly assoclated with maintaining & generating plant that was no longer
providing service o customers; thereln, the Commission guestions the utility's elective
expenditure of funds for a plant that was not being used. Conversely, in the instant cases,
Pruke points out the Corunission s faced with legally required environmental cleanup
vosts, associated with real property, for which deferral has been granted. {Duke Reply Br.
at 6.}

Druke responds that adoption of Steff’s unsubstantiated concept of maiching the
expenses to used and useful plant would result in legitimate costs of providing servive
being unrecovered. Duke contends that there Is no statute or regulation that requires such
matching; instead R.C. 4909.15{A)4) provides that recoverable expenses are those related
to the rendition of service. According to Duke, in some cases, those expenses are tied to
service that was previously rendered, such as when deferred costs are amortized and
recovered through rates. {(Duke Reply Br. at 5} In addition, Columbia notes that the
matching principle espoused by Staff is not 2 well-established precedent as maintained by
Braff. Columbia notes that this principle has ondy been applied by the Commission three
times in the last 35 years, primarily in instances where utilities sought to recover expenses
they chose to incur by maintaining generating facilities that were no longer used. Here,
Duke is seeking to recover costs it had {0 incur due to Hability under CERCLA. (Columbia
Reply Br. 2t 10.}

Staff disagrees with Duke’s assertion that whether or not the MGP sites were used
and wseful is irrelevant, in that Duke believes it is automatically entitled to recovery of the
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remediation costs if it proves that the costs were prudently incurred. Staff asserts that
Dhike’s argurment is inconsistent with Ohdo law, veferring to the Supreme Court’s decision
in Daylon Power & Light Co. v, Pub. UKL Comm., 4 Obio 5t.3d 91, 102-103, 447 N.BE2d 733
{1983) for the concept that, although the costs were prodently incurred, the costs were not
recoverable from ratepayers under RO, 4909.15{(A)4). Staff believes the Supreme Cout
clearly stated that the used and wuseful standard is not limited to determining what
property belongs in rate bass; rather, the standard must be applied to costs utilities seek to
recover under RC. 4909.13{AY4) as well. {Staff Br. at11-13.}

O agress that the costs related to investigation and remediation at MGP sites that
are not currently used and wseful for natural ges distribution service should ot be
recoverable from customers, (OCC Bx. 34 at 26.) OCC/OPAE emphasize that no one in
these cases disputes that the underlying MGP facilities that caused the contamination are
ne longer used and useful. They state that the land and any gas facllities at the MGP sites
et were determined to be used and useful, under RC. 4909.15{A3(1), as of the dale
certain in these cases did not cause the contarmdnation. In addition, OCC/OPAER offer that
the expenses for investigation and remediation were not incurred in rendering pubdic
utility services, in sccordance with RO, 48908.15(A%4). Therefore, such costs are not
recoverable from customers. (OCC/OPAE Br. at 17-24) Kroger agrees that Duke’s
request for recovery should be denled because the MOGP sites have not been used and
useful in the provision of manufactured gas service since, at least, 1963, and the MGP-
related costs were not incorred by Duke in the rendering of public witlity service during
the test period, in accordance with RO 4909.15{A){1} (Kroger Reply Br. at 7).

Columbia argues that the arguments by OCC and Eroger are relevant, noting that
Drike has not sought to include the MGP properties in its rate base; instead, Duke lists its
MGP investigation and remediation costs among jurisdictional adjustments o operating
revenues and expenses. Thereforve, Duke and Columbda agree that the used and useful
standard, under RO 4908.15(A)(1), does not apply to Duke's recovery of MGP-related
expenses, berause they are not capitalized and incorporated info rate base. (Columbia
Reply Br. at 3; Duke Reply Br. at 180}

Columbia asserts that Staff improperly applied the used and useful requirement
from the rate base determination found in B.C. 4909.15(A)1} to the determination of the
test-period expenses found in R.C. 4909.15(A)(4}, in contravention of the Supreme Court's
findings in Cincinnafi Gos & Electric Co. v, Pub. UL Comm., 86 Ohio 5134 53, 711 NE2d
670 (1959 (CG&E). Columbia notes that the Supreme Court, in CGEE, found that, f a
utility's expenses are capitalized and freated as part of the company’s rate base, such
expenses are subject to a prudency review under RB.C. 4809154, and they must meet the
used and useful reguirement in RO 4909.153(A1). Howsver, Columbia states that Duke’s
investigation and remediation expenses wers not capitalized and incorporated nto rate
base; therefore, neither R 4909.15(A)1), nor its used and useful stendard, apply
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Dake's recovery of those expenses. Instead, Columbia asserts that RO 430915434,
which is designed to take into account the novmal recuaring expenses incwrred by a uhility
in the course of providing service during the test period, is the applicable provision. See
Comsumers” Coungel 1881, Unlike RO, 4809.18(A)(1), paragraph (A)4) of that section doss
not require that the property that is the basis of the expense be used and useful; instead,
costs recovered under paragraph (A}4) must be pradent and necessary. {(Columbia Br. at
4-5.

Columbia emphasizes that expenses deferred in prior periods, when amoriized to
expense during a test year pursuant to a Corunission order, may be treated as expenses
incurred during the test year. Columbia asserts that prudently incurved MGP remediation
costs are a necessary and reasonable cost of doing business in response to a federal law
that specifically imposes lability on Duke for the remediation of the MGP sites. Columbia
regsons that, if, ultimately, the standard for inclusion in fest year expense is that the
expenditure st be directly related to service rendered during the test year, it is difficult
0 imagine a circumstance when a regulatory asset composed of deferred expenses would
ever be includable in test year expense. According o Columbia, such a standard wounld
eviscerate the Commission's ability to authorize expense deferrals, because they would
never be recoveravle under RO 490215(434). Columbila cites o In re Ohic Power
Company, ef ol., Case No. 94-996-EL-AIR, Entry on Rehearing (May 18, 1995) at 11 (Ohio
Power Rafe Case), wherein the Commission refected an argument that Ohio Power could
not recover expenses outside of the test vear. Columbia notes that, in the Ohie Power Rate
Case, the Cormmission concluded that it had previcusly given Chio Power authority o
defer the cxpenses and, therefore, Ohio Power's test year expenses should be adjusted o
include the amortization allowance. {Columbia Br. at 10-11).

In addition, Columbia assserts, and Duke agrees, that Staff has Imposed a
reguirernent on the determination of test-period experses that would effectively render
meaningless the longstanding Cowmmission practice of authorizing wtilitles to defer
expenses for later collection. {Columbia Br. at 4 Duke Reply Br. at 12} Columbia also
points to the Comunission’s decisions authorizing Cleveland BHlechric Hhuminating
Company to defer its incremental demand-side management program expenses and
authorizing FirstBnergy o recover a portion of ifs iwentive compensation payments from
ratepayers, to support its position that the expenses do notb have to be matched to the used
and useful plant and equipment standavd. In re Clovelgnd Electric Hluminating Company,
Case No. 93-08-EL-ERC, et al,, Bupplemental Opinion and Order {4ug, 10, 1994); In re Ohis
Edison, Case Mo, 07-551-EL-AIR, et al., Opinion and Order (Jan 21, 2009 at 7. {Columbia
Reply Br. at 101} In response, Kroger states that, even if Columbia is correct that Duke only
needs 1o show thet the remediation costs were necessary and prudent, Duke st has not
met its burden of proof under R.C. 4908.15(AN4) (Kroger Reply Br. at 7).
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Kroger asserts that the Commdssion should reject Duke’s proposal to recover the
deferred remediation costs, stating that the MGP sites have not been used and useful in the
provision of gas service tuv customers for at least 45 vears. Kroger asseris that, as
acknowledged by Duke witness Fiore, Duke did not have to follow the VAP, as it 35 &
voluntary program and i is not compulsory.  Therefore, Kroger argues that Duke is
atternpting to recover from current customers the cost of remedistion that Duke
voluntarily chose o incar, and that were not necessary for the provision of gas services.
Therefore, Kroger contends that the costs would be recovered from Duke’s sharsholders
and not the customers. Moreover, Kroger advocates that Duke could have, and should
have, chosen to remediate the sites in 1880 when it first leavned of the need for
remediation, at the tme CERCLA was enacted, or when Duke began affirmatively
reviewing the MGP sites in 1988, Had Duke requested to pass these costs on earlier, #t
would have been more likely that Duke would have been collecting the costs from
customers that actually received manufactuved gas sevvices. Instead, Duke waited 30
vears to begin remediafion thus, passing the burden of remediation costs ondo customers
that are unlikely $o have received any benefits from the MGPs.  According to Kroger,
customers should not be responsible for the cost to remediate land that is owned by the
shaveholders, i§ not used and usefnl in the provision of service to current customers, and
has never been used and usefd in the provision of gas service to Duke's customens.
{Kroger Br.at 2, 6.7, 10.)

i. Conghasion - B 4909 15(AYT) - Used and Uselul

R, 490515(AY1) provides, in parl, that, when fixing and determining just and
reasonable rates, the Comnission shall determine "{tihe valuation as of the date certain of
the proparty of the public utility used and useful in rendering the public utility service”
Statf arl the Intervenors primarily focus thelr review of the MGF remediation costs and
R 490915 on the perimneters for determining whether the sites were used and useful as
of the date certain in the test year. However, contrary to the positions espoused by Staff
and the intervencrs, the Comunission views the recovery of the MGE costs proposed by
Pruke in these cases as separate and unique from the determination of used and useful on
the date certain wtilized for defining what will be Included in base rates for rate case
PULPOSes,

Likewise, we find the Comunission’s decisions in Ohio Fdison T and Ohio Edison I are
not dispositive of the resolution of MGF cost recovery issue in these cases, as the facts of
the Ohio Bdison cases and the instant cases ave distinguishable. As pointed out by Duke,
the issues in both the Ohio Edison I and Ohio Edison I cases pertained to the recovery of
expenditures for the maintenance of an existing plant that was not providing service o
customers and a penerating plant that was no longer providing service 1o customers.
Conversely, in the instant cases Duke is requesting recovery for environmental dean-up
costs for real property that had been used and useful for the production of manufactured
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gas for the benefit of the customers of Duke and #ts predecessors, in complance with both
federal and state rules and regulations.

There is no dissgreement on the record that the sites for which Duke seeks cost
recovery must be ceaned up and remediated In accordance with the directives of
CERCLA, Thers is also no dispute that Duke had MGP operations, and still hes utility
operations, on the East and West End sites, including, but not Bedted tor underground gas
maing and pipelines; a gas operations center; storage, steging, and employee facilities;
serwitive ntility infrastructure; and propane faciiitfes. Moreover, for the Hast End sits, a
residential development is planned adjacent to the site, and, for the West End site,
construction and relocation of facilities resulting from the Brent Spence Bridge Corridor
Project is necessary. Therefore, in light of the circumstances surrounding the two MGP
sites in question and the fact that Duke is under a statutory mandate to remediate the
former MOGP residuals from the sites, the Cormmnission finds that RO 450915 A1) and the
used and useful standard applied to the date ceriain for rate base costs is not applicable to
our review and consideration of whether Duke may recover the costs associated with its
investigation ardd remediation of the MGP sites. Therefore, it is not nevessary for the
Commission to determine if the MGP sites would be considered used and useful under
R.C. 490875,

£ RO, 45909 15 Y4 - Cost of Renderine Public Uility Service

i Arcuments by Parties

Consistent with the order in the Duke Deferral Case and RC 4%09.15(A3(4), Duke
arguss that it is entitled to full recovery of the reasonably incurred MGP expenses through
utiity rates. Pursuant to RO 490815, in traditional rate applications, the Commndssion is
to establish just and reasonable rates for jurisdictional service, subject to the following
series of determinations: the valuation of the wtility’s property In service as of a date
certain: a fair and reasonable rate of return on that investment; and the expenses incurred
during the test vear. According to Duke, these are fiwee separate and distinct
determinations and the last item, the expenses incurred by the public utility, concerns the
costs to the wtility of rendering public uiility service. Moreover, R4 4909.154 states that,
in fixing just, reasconable, and compensatory rates, the Commission is to congider the
management policies and practices, and organization of the wility. Duke nobes that the
Comunission may disallow O&M expenses that were Incwrred pursuant to management
policies or admindstrative practices the Comumission considers imprudent. Duke asserts it
andertook to comply with applicable environmental regulation by remediating former
MGP sites pursuant to a well-reasoned and efficient process. Such environments! cleanup
experses are a normal and necessary cost of doing business. These costs are necessary in
order for Duke to stay in business and comply with current environmental laws and
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regulations; thus, they are part of providing current service and are properly recoverable.
Therefore, Duke argues it is entitled to full recovery. (Duke Br. s 4-6.)

Staff responds that the Duke Deferral Case bas no bearing on whether the costs are
recoverable, noting that the Supreme Cowrt has held that the Commission’s grant of
deferral authority has no bearing on whether the utility is entifled fo rate recovery. Elyria
Foundry Co. v. Pub. Uit Comom., 114 Ohio 563 305, 308, 871 N.E.2d 1176 (2007}, {Staff Br.
at 33333 OUC/OPAE agree that the Order in the Duke Deferral Case did not guarantee
that Duke will be authorized o recover the deferred costs (OUC/OPAE Br. &t 50,

In response, Duke polms out that, in Consumers’ Covnsel v, Pub, UHL Comm., 6 Ohio
Se.3d 408, 408, 453 N.E.24 384 (Consumers’ Counsel 1383}, the Supreme Court affirmed the
Comumission’s Order allowing amortization and recovery of a depreciation deficiency,
noting that a deprecistion reserve is an expense item and a cost to the utility of rendering
the public utility service; thus, allowing recovery cutside the test year. Therefore, Duke
surrises that the test year concept is appropriate when used to evaluate O&M expenses
directly related to plant-in-service, but not when considering expenses not directly related
w the O&M of utility plant, e.g., remediation expenses that have been deferred. (Duke
Reply Br, a1 89

Columbia disagrees with Staff and OCC, stating that Duke’s MGFP expenses are
noral and recurring and distinguishes the Supreme Court's declsion in Consumer’s
Counsel 1987, Columbia states that the Bupreme Court later limited is holding in
Conguwmers’ Counsel 1983, stating that, in Comsumers” Counssl 1981, it reversed the
Comunission’s decision, because the Comimnission aﬁ:empted 0 fransiorm a major capital
investment that had never provided any utility service to customers into an ordinary
operating expense under R, 4809 15(A}(é} with no statutory authority to do so.
Columbla argues that such is not the situation with Duke's request to recover the MGP
expenses in these proceedings. Moreover, Columbla points to the Comenission’s decision
in Decormmissioning Costs of MNuclear Gengrating Stations, Case No. 87-1183-EL-CO, Entry
{Aug. 18, 1987) at 94, for the delermunation that the costs of performing nudear
remediation on a facility that is no longer used and useful is & novmal cost of providing
eleciric service. Likewise, Columnbia asserts that Duke’s expenses for remediating past
MGP sites after those sites are retired should be considered normal costs of providing gas
service. {Columbia Reply Br. at 34, 7-8.)

GCHC/CBY emphasize that the recoverability of operating expenses is grounded in
RC. 4909.15{ AN4), which requires that, in order to vecover the MGP costs, they niust be
ateributable to public uiility service rendered for the test pericd, e, calendar year 2012,
Howsver, GUHC/CRT argue that the expenses for which Duke secks recovery were
incurred decades earlier and were not caused by Duke’s provision of gas utility sexvice
during the test period; thus, the costs are not recoverable ander the ratemaking formula.
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GUHC/CBY offer that Duke’s expenditures would have been required irrespective of
Duke's current lines of business; therefore, the costs are the responsibility of the
shareholders and not the ratepayers. (GCHC/TBT Br. at 5-6) OMA agrees that i is
fundamentally inequitable and contrary to precedent to shift responsibility for such costs
from investors to ratepayers {OMA Reply Br. at 4.

Colunbia asserts that the argument by GCHC/CBT that the expenses are not costs
of rendering public utility service is contrary to the Commission’s rules and procedures.
For example, Colirnbia notes, and Duke agrees, that certain expenses, such as income
taxes, customer service expenses, persion costs, uncollectible expenses, corporake
complignce, Corendssion and OUC maintenance fees, and payroll, are categories of
expenses incurred by compandes not in the public utility business that ave recoverable as
legitimate business expenses. Nothing in the rules or statute limit a public utility to
recovering costs of service that are unigue to public wiility compandes. In fact, Duke notes
that both the law and Commission precedent recognize these allowable costs support the
ability of the Company o remain in business and to continue to provide utility service to
customers. {Columbia Reply Br. at 6; Duke Reply Br. at 5-6.)

GUHC/CBT further state that Duke has not demonstrated that the MGP costs it
expended were the result of providing past utility service. GUHC/UBT explain that, in
1909, Duke’s predecessor, which owned the MGPs, was not & regulated utility, as the
Cornmission did not have jurisdiction over gas utilities until 1911 with the passage of H.B,
325 that evacted GO 61420 GUHC/CBT point out that these MOEP sites were
contaminated many vears before Duke’s predecessor was a public wility, GCHC/CBT
argue that current ulility customers do not benefit from the past operation of the MGP
sites; the customers who received manufactured gas at the time the MGPs operated did.
In the view of GCHC/CBT, current ratepayers are not the insurers of Duke's legacy
envirorgnental responsibilities and should not have to pay for past problems when they
did not cause or benefit from the service provided. (GCHC/CBT Br. at 6-8; GCHC/CRY
Reply Br. a1 7.} In response, Columbia states that GCHC/ CBT have missed the point that
the past public utility operations of the MIGF sites is not the basis for Duke's request for
recovery in these cases; rather, Duke iz requesting recovery of the current-day
environmental remediation costs of opersting and maintaining #s business. (Columbia
Reply Br. at 56

OCC argues that it would be inequitable for customers to be held Bable for the MGP
site remediation costs when they did not berefit from the sale of the MGP by-producty
rather, it was the shareholders who benefitted from the operation of the MGPs through the
sade of the manufactured gas by-products. Moreover, OCC/OPAE and Kroger agree that
collecting MGP-related costs from customers would be inequitable because it would
permmit Duke’s shareholders to profit from the use of the MGPs in the past, while avoiding
any of the business risk associated with the past use of the plants, OCC/OPAE refer to
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Consumiers’ Counsel 1981 {or the proposition that, absent explicit statutory authorization,
the Coronission “may not benefit investors by guaranteeing the full return of their capital
at the expense of rate pavers.” Kroger agrees Duke is not entitled fo recovery under RC
4909.15(A4), because the siatute is designed to allow for recovery of normal recurring
expenses and Duke has admitted that these are one-time nonrecurring costs, {O0C Br. at
14-16; Kroger Reply Br. at 8, 12-13)

Kroger asserts that the remediation costs should have been included in the rates at
the time the MGPs were in operations. According to Kroger, Duke’s fallure 1o realize the
ervironmertal Impacts of its planis when they were in operations cannot be compensated
for through an increase to current customers’ rates, as that constitutes vefroactive
ratemaking, which is prohibited by law. (Krogey Repiv Br. at 12-13.)

In addition to being consistert with the law, Duke argues that recovery of the MGF
expenses is consistent with the public interest by emcowraging the utility to conduct
prompt and thorough investigations and cleanups of environmental conditions at MGP
sites to resolve lability and to protect public health and the envizorenent. Duke posits that
the state of Ohio has expressed strong public policy encouraging cleanup of contaminated
sites by, among other things, enacting the VAP and providing incentives for use of the
VAP, {Duke Br. at 21-22) OUCC/OPAE believe the public intersst would be served by
sparing customers from paying for Duke’s deanup, stating that Duke’s arguments are self-
serving anwd unsubstantiated in law or fact (OCC/OPAE Reply Br. at 313,

Duke asserts that denial of recovery of reasonably incurred costs could have
adverse consequences, including: resulting in adverse credit quality for Duke; calling to
question the Comumission’s previcus decisions granting deferral authority; and pulting
Ohio in the distingt minority of states on this issue, thus, placing Ohic’s reputation for
congtructive regulation at risk. Duke understands that & Cormission order granting
deferral authority doss not guarantee recovery of such expenses, because the Commission
may, at a later date, examine the prudence of the actual costs incurred. However, Duke
asserts that a deferral order from the Commmdssion has meant, and should mean, that the
type of costs at issue are indeed recoverable, and will be recovered wpon the reguisite
showing. (Duke Br. at 23

Duike and Columbia assert that the Staff's position is contrary to the positions and
decisions in other stales, noting that many states permit the recovery of deferred
remediation expenses, as long as the expenses are prudently and necessarily incurred
{Trake Br. at 10-14; Columbia Br, at 12-14). Kroger responds that the cases in other states
cited by Duke involved situations where the public utility had been formerly ordered or
mandated to cleanup thelr sites; conversely, Duke’s remediation in thess cases is
voluntary, Duke has no legal mandate. (Kroger Reply Br. at 911} Duke responds that
there is nothing voluniary about the obligation to remediate an MGF site where lability
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exists for the conditions present at the site; the only voluntary thing about this situation is
how to address the obligation (Duke Reply Br. at 13},  GUHC and OCC/OPAE also note
that decisions in other states are not Jeterminative undder Ohdo law (GCHC Reply Br. at %-
4; OCC/ OPAE Reply Br, at 1719, 21-29).

Columbia offers that the Coromission can, and has, treated the amortization of
previously deferred sxpenses a3 test year expenses under RO 4909.15{A)4). cifing
Comsumers” Counsel v, Pub. UEL Comm., 58 Ohio 5024 108, 116, 388 NE24 1370 (1979 In e
Toledo Edison Cp, Case No. 95.299-EL-AIR, Opinion and Order {Apr. 11, 1986 In
addition, Columbia points out that, v In re Columbus Southern Power Co., Case No., 13-3531-
EL-AIR, et al., Opinion and Order, (Dec. 14, 2011) (TSP Rate Cosel, the Corunission
approved a stipulation thereby authorizing recovery for six different pools of regulatory
assets that were established vears before the CEP Rafe Cose in 2011, The TSP Rate Case
stipulation provided that the deferrals would become a cost of service; thus, becoming
part of the test-year expensze, under B.C. 4909.15{(A)4}, in a fulure distribution rate case,
and would be recovered through a rider. (Columbia Br. at 5-10

i Comclusion - RO 490815(AM4Y - Cost of Rendering
Public Utility Service

R 4509.15(AM4) provides, In part, that, when fixing and determining just and
reasonable rates, the Cormummission shall determine “{tihe cost to the utility of rendering the
public utility service for the test period.” Upon consideration of the argumenis submitted
by the parties in these cases, the Commission finds that this is the section of the Chio
Revised Code that is relevant to our determination of whether Duke is permitted to
recover the MGP investigation and remediation costs through Rider MGP in these cases,
Contrary to the opinjons of Staff and the intervenors, we find thet the determinative factor
is whether the remediation costs, which were deferred by Duke and amortized (o expense
during the test year in accordance with our dedsion in the Duke Deferral Case, are costs
incurred by Duke for rendering utility service and, thus, costs that may be treated as
expenses incurred during the test year, in accordance with B.C. 4909.15(A)4). We do not
agree, however, that the Comrnission’s mere approval of deferral authority, in and of
itself, elicits an affirmative response to this question, as Duke and Columbia would have
us find. Rather, it s still Duke's burden in these cases to prove that the costs that have
been incurred and deferrad, are costs that were incurred for rendering utility service and
wege prudent.

Upon our review of the record in these cases, we find that Duke has supported its
claim that the remediation costs incurred on the Hast and West find sites were a cost of
providing uiility service. Duke has substantieted, on the record, that the remediation costs
were & necessary cost of doing business as a public utility in response to a federal law,
CERCLA, that Bmposes liability on Duke and its predecessors for the remedistion of the
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MGP sites. Mot ondy i Duke legally obligated to remediate these sies as the owner and
operator of these sites, but &t is undisputed on the record that Duke has the societal
obligation to clean up these sites for the safety and prosperity of the corununities in those
areas and in order o maingain the usefulness of the properties; therefore, these costs are 8
current cost of doing business.

While the Commission finds that recovery in this context is permissible under the
statute, we conclude that recovery of ncurred cosis showld be Hmited o 2 ressonable
timeframe commencing with the event that triggered the remediation efforts mandated by
CERCLA and ending at 2 point in time where remediation efforts should reasonably be
concluded. We believe that such determination of said timeframe s essential and in the
public interest, and will provide certainty that the remediation will be carried out in 2
resporsible and expeditions manner by the Company and its shareholders, so that
recovery through Bider MGP will be finite. In determining the appropuiste tmelrame to
impose for the recovery of the MGP remediation at these sites, we note that it is
undisputed that Duke became aware of the changing conditions at the East and West End
gites in 2006 and 2009, respectively (Duke Bx. 214 a2 17}, Thus, it was in 2006 and 2009, for
the Fast and West Bnd sites, respectively, that Duke’s remediation responsibilities under
CERLA became prevalent. Because we have determined that recovery of the costs
incurred at these sites, due 1o the federal mandates imposed by CERCLA, are permitted in
accordance with the Ohic Revised Code, we conclude that the commencement of the
potential recovery period should be January 1, 2006, for the Bast Bnd site, and January 1,
2009, for the West Bnd site. In the Duke Deferral Cuse, we authorized Duke to defer on its
books the costs incurred for the remediation costs beginning Janwary 1, 2008, with the
caveat that we would determine what costs would be recoverable af the tdme Duke sought
such recovery. Therefore, based upon the record in these cases and the commencement of
the applicability of the CERCLA mandate on these sites, we find that Duke should be
permitted 1o recover the MGP remediation costs for the East End ste commencing January
1, 2008, However, in light of the fact that the CERCLA mandate was not triggered {or the
West End site until 2009, recovery of costs for that site should be permdited beginning
January 1, 2009. Therefore, the requested amount for recovery of costs incurred in 268 on
the West Fnd site should not be included in the amount of costs o be recovered through
Rider MGP pursuant to this Order.

in addition, we find the intervenors’ argument that the shareholders should bear
some of the responsibility for the remediation costs persuasive, in that the carrying costs
should not be borne by the ratepayers, The record clearly reflects that the contamination
of these sites has been prevalent for many years, While we agree that federal and state
laws, as well as public policy, dictate that these sites must be remediated as part of the
public utility service provided by Duke, we also find that it is Incumbent upon the utility
to commence #s investigation and remediation, and request for recovery In a timely
manner, 50 as 1o minimize the ultimate rate burden on customers. Therefore, given the
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circumnstances presented in these cases and the decades-long contamiration that
necessitated these utility costs, we find it appropriate to deny Duke’s request for recovery
of the associated carrying charges.

With regard to the purchased parcel located to the west of the western parcel of the
East Bnd site, we find that the record doss not support a recovery of the 52,331,580 Duke &s
reqquesting be included in Rider MGP. Duke failed to prove, on the record, what, if any, of
‘this purchased parcel was, or ever had been, used for the provision of manufactured gas
or utility service for the customers of Duke or #ts predecessors. Rather, the record
 indicates that, while the nine-acre purchased parcel mey have been impacted by the
former MGF operations, only a sinall portion of the parcel may have been associated with
the actual MGP property originally owned by Duke and its predecessors (Tr. 11 at 342).
While # may be that a portion of this purchased parcel was formerly part of the MGP,
Duke has failed to provide sufficient evidence on the record 1o distinguish the portion of
the parcel that had been MGP-related from the portion that had never been related to the
MGPs. Thus, when applying the requirement for recovery set forth in RC. 4909.15(A)4),
we are not willing to entertain Duke’s unsubstantiated request for recovery of costs related
to property has not been shown on the record in these cases to provide, either in the past
or in the present, utility services that caused the statutorily mandated ervirommenial
remediation.  Moreover, the record reflects that the requested $2,331380 amount
submitted by Duke for recovery relates to the price Duke paid fo purchase the property
from a third-party and not to the statutorily mandated remediation elfforts. Therefore, we
conclude that the requested $2,331,580 asscclated with the purchase parcel on the Bast Hnd
site should not be included in the amount of costs o be recovered through Rider MGP
approved by the Comunission in this Order.

Accordingly, the Commission finds that any prudently incurred MGP investigation
and remediation costs related to the Bast and West End sites, less costs associated with the
purchased parcel on the East End site, the costs incurred in 2008 on the West End stte, and
all carrying costs, should, in accordance with EC. 4808.18(A)4), be considered costs
ineurred by Duke for rendering utility service and be treated as expenses incurved during
the test year.

d. 2O AU09 154 - Prodently Inourred Costs

i. Arguments by Parties

ke witness Bednarcik asserts that the actions taken by Duke at the Fast and West
find MGP sites were prodent and reasonable, and designed to resolve the environmental
linbility and mitigate future risk to the Duke, ratepayers, shareholders, and others (Duke
Fx. 214 at 3). According fo Ms. Bedoarcik, Duke employs a number of provedures to
ensure that the scope of cleanup work is appropriate and the cost reasonable. When
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determining the most pradent course of action for investigation and remedial work, the
witness states that Duke worked with the Ohio BPFA CPs and an environmental consultant
to evaluate different options based on criterie, including: compliance with envirorumental
regulations, best practices, feasibility, constructability, safety, prior experience, and oost.
Duke builds these corsiderations into #s request for proposals (BEPs) for the larger
remedial actions. Duke solicits bids from environmental/ engineering consulting finms
that have a proven history of working on MGPE sites. The rednimum rumber of bidders for
every REP is three; however, for the Ohio MGP sites, Duke sclicited bids from at least five
firms, Initially, the bids are reviewed on their technical merits, due io the complex and
technical nature of the work, and not on the costy after fechndcal screening, costs are
evaluated. Ms. Bednarcik explaing that the nature of environmental work requires
Fexibility; thus, when issues avise, changes to the scope of work are evaluated using the
samne criteria used with the RFP.  To ersure that these changes do not become
opportunities to inflate costs, during the RFP process, the bidders must provide rabe sheets
stating costs, £.g., on a per-foot basis, for additional scope Hems that typlcally oocur on
MGP sites. During the initiel review of bids, the evaluation considers the cost-per-hous for
the different levels of professionals working on the project, the anticipated breakdown of
jurdor and sendor personnel, mark-ups on subconiractors, and the per-unit rate for
individual items, e.g., per diems and construction trailers. Changes to the initlal scope of
work requive approval of Duke. Therefore, Dhike representatives are activély involved in
all aspects of work and, among other things, Duke employs an on-site remediation
constracton manager, {Duke Bx. 21 at 20-23; Duke B, 214 20 41-42; Tr. 128 2112323

With regard to subcontractors, Ms. Bednarcik notes that the majority of them are
managed by the environmental consultant. Subcontractors with larger scopes of work
require the environmental consultant to solicit multiple bids and Duke must be included
in the decision-making process. In addition, theve are a rmumber of subcontractors that
Duke directly contracts with becausse of the nature of the work or preferred pricing
agreements. Ms. Bednarcik states that there ave lmited instences where Duke awards a
sole-source contract; this typically happens only if a specialty contractor is needed, e.g., the
vibration monitoring contract for the East End site. Ms, Bednarcik went on to describe, in
detail, the specific steps taken on both the Eest and West End sites o ensure the
reasonableness of costs. {Duke Bx. 21 at 23-28.)

Moreover, Duke witness Bednarcik submits that Duke pariicipates in 2 number of
utility groups that share best practices and remedial sirategies and in national conferences
on the nvestigation and remediation of MGP sites. For example, she notes that the MGP
Consortium, whose other members include 28 wtilitles, Inwluding Columbla and
Firstnergy, meets three tines a year to discoss case siudies on the remediation of MGP
sites. (Duke Ex, 21 at 28) Ms. Bednarcik also mentions that she is aware of a few
muricipalities that own MGP sites and that participete iIn MGFP groups to share
information, 2.g., the North Carclina MGP group {fr. T at 261}, In addition, she states that
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Duke, as well as FirstBnergy, AEF Ohlo, and Columbia are members of the Hlectric Power
Research Institute Progrem 50 Manufactured Gas Plants, where the members meet
regularly o share information on investigation and remediafion of MGP sites. She
emphasizes that, based on her participation in the industry groups and national
conferences, the work being conducted at the Duke MGP sites is consistent with the
practices undertaken by other uiilities. {Duke Ex. 21 41 29.)

Duke submits that its management practices, decisions, and activities related
investigation and remediation of its MGP sites have been reasonable and prudent in all
respects. Duke states that prudence in the context of utility ratemaking is defined as what
a reasonable person would have done in light of the conditions and circumstances that
were known or reasonably should have been known at the tme the decision wes made,
citing Cincinnati v, Pub. UL Comm., 67 Chic 5t.3d 523, 620 N.E2d 826 (1993). (Duke Br. at
26-27.% Duke witness Fiore, an Ohic EPA (P, advises he reviewsd the documents for both
the Hast and West End sites, and he finds that the investigation and remediation work
conducted at these cites have been prudent and reasonable, and in conformance with VAP
regulations {Duke Bx. 26 at 20,

Bs. Bednarcik asseris that Duke’s decision to proactively address and corrsct the
cordditions at these two sites is the responsible and prudent thing to do, and is in the best
interest of Duke’s shareholders and customers. According to the witness, being reactive
andd waiting unti] there is an enforcement action mandating cleanup, could result in Duke
being forced to cease or curtail operations, or in Duke being forced to conduct remediation
in a manner that may adversely affect operations at the site, thereby Impacting Duke’s
customers. {Duke Bx. 214 at 34-35.

Duke witness Bednarcik testifies there are no documents for the Commission fo
review and she believes that it would have been an mprudent use of funds to create such
documentation, as it could be very costly (Tr. T at 215-216).  OCC/OPAE sllege, and
Kroger agrees, that Duke has not met its burden of proof to demonstrate the
reascnableness and prodence of its MGP costs, stating that Duke has offered no
documeniation, analysis, explanation, or testimony into evidenwe that documents the
devision-making process supporting the ramediation options chosen. OUC/OPAE note
that none of Duke’s witnesses offered any analysis of altermative remedial options
available 1o Duke or the cost differential for the different vemedial actions. In that Duke's
witnesses falled to provide any substance regarding the different alternatives and the costs
of such alternatives, OUC/OPAFR maintain that such testimony has no value in terms of
the Comeission’s review of the prodency of the costs for remediation at the MGP sites.
OCC/OPAR emphasize thet OCC witness Campbell discusses the range of remediad
options at length and points to specific VAP standards in addressing the available
approaches to remediation. {OCC/OPAE Br. at 25, 28.29, 32-34, 36, 39, 42.4% Kroger
Reply Br. a1 16.) For example, QCC witmess Campbell states thet Duke either excavated or



12-1685-GA-AIR, et al. A3

solidified more TLM and OLM than it needsed to under the VAP, In additon Dr.
Campbell notes that he did not see documeniation of any sort of analyvsis for alternative
remedial actions. He states that, while the VAP does not reguire such analysis, prudency
does. {Tr. IV at 962-964.)

in response to these assertions, Duke siates that the intervencrs have failed to
identify any statue, regulation, or other authority requiring Duke to have created such
documentation. According to Duke, to engage in such 2 rote exercise would have done
nothing more than incur additional significant costs to record what Duke’s experienced
BMGP remediztion team already knew, based on the conditions at the sites. Duke attests
that the process it followed was both comprehensive and reasonable, as evidenced by the
record in these procepdings. Moreover, Duke emphasizes that it made its decision-making
available for significant scruting by the Commission and the parties, through discovery,
testimony, and the hearing. (Duke Reply Br. at 20.)

OCC/OPAE assert that Duke failed o provide proper oversight of the remediation
process and the expendifures to ensuxe that charges fo customers ave reasonable.
O/ OPAE state that, as Duke witness Bednarcik testifies, the remediation activites did
not result in a writhen report o document the process that resulted in the budget, other
than the annwal budget Hself. Further, there were no written actual, versus budget,
variance reporting to Duke’s management; all discussions concerning variances with Duke
management were done verbally, (COC/OPAE Br. at 44-45; Tr. [ at 251-252, 254

OCC/OPAE cite to CGHE for the standard used by the Commission in determining
prudence. In CG&E, the Supreme Court states that “{a] prudent decision is one which
reflects what a ressonable person would have done in light of conditions and
circumstances which were known or reasonably should have been known at the time the
decision was made. The standard comtemplates a retrospective, factual inguiry, without
the use of hindsight judgment, into the decision process of the utility’s management”
According to OCOC/OPAE, applicetion of this prudenwe standard should result in a
sigmificant disallowance n Duke’s request to collect MGP costs. {(OCC/OPAE Br. at 32.)

i, Conclusion - RO, 490%8.154 - Prudentiy Incorred Costs

Pursuant to R.C. 4909154, in fixing rates, that Comerdssion may not allow O&M
expenses t be collected by the uiility through management practives or administzative
practices the Commdssion considers imprudent. In arriving at our decision in these cases
we are mindful of Iin re Duke Energy Ohio, Inc, 131 Uhdo 8134 487, 967 N.E.2d 201 (2012),
wherein the Supreme Court recently found that it is the utility that has to “prove a positive
point: that Hs expenses had been prodently incurred.”
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Az evidenved by the thousands of pages of testimony and transcripts in these
matters and ouwr detailed review of the evidence in this Order, the Conunission has done
its due diligence t ensure that our vithmate decision is factually based and supported by
the evidence herein. We find that the record substantiates that Duke made reasonable and
prudent decisions by acknowledging its Hability under state and federal law for the
environmental conditions at the MGP sites; pursulng recovery of remedistion costs by
wther potentially responsible third parties and insurers; acknowledging the changes in the
use of the properties and adjacent properties in a timely manner; utilizing the Ohdo EPA’s
VAP in a proaciive manner; emploving a VAP (P, as well as envirommental and
engineering consultants; and presenting MGP experts, including the Chio EPA’s VAP CP
that s working on one of the sites, at the hearing {0 explain and support Duke’s claims. In
addition, the record reflects that Duke considered remediation alternatives and, in fact, has
incorporated various engineering and rstifutional control measures mentioned by the
intervenors in ity remediation plang.  Moreover, in selecting contractors, Duke has
obtained competitive bids for the major phases of the work at both the Bast and West End
sites and has an appropriate process in place to soliclt experienced gualified contractors,
and manage the cost of changes to the initial scope of work due to discoveries in the field.

The ntervenors question the level of remediation employed by Duke and record
evidence presented by Duke to support its proposal by presenting their own experts in the
field of environmental remediation, in an effort to illusteate potentially less costly
remediation alternatives. However, the record in these cases reflects that the witnesses
presended by the intervenors did not have expertise with regard to the Oblo EPA's VAP
arul the associated rules and regulations, and, uniike Duke's experts, the intervenory’
witnesses did not have the in-depth, firsthand knowledge of the MGP sites af issue. As
pointed cut by the intervenors, there were no documents presented by Duke o attest to
the decision-making process of the Company in determining the course for remediation;
however, the lack of documents does not, alone, render the totality of the record evidence
indecisive on the prudency of the provess. In fact, Thuke presented expert whnesses who
were sublect to discovery, as well as extensive, and at thmes pointed, cross-exarnination,
We believe that Duke's witnesses provided ample information on the process to support a
conclusion on prudency in theses cases.

In balancing the weight of the evidence presented by Duke against the opposition
submitted by the intervenors on the issue of the level of remediation efforts and the
prudency of the costs thereto, the Commission finds that Duke has sustained #ts burden to
prove that the MGP investigation and remediation costs for the period of Jarmary 1, 2008
through December 31, 2012, for the Hast End site, and for the period of January 1, 2009
through December 31, 2012, for the West End site, were approprisie and prudent, in
accordance with RC 4809154, Accordingly, Duke should be permitted to recover the
proposed $62.8 million, less the 52,331,580 for the purchased parcel, the amount requested
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for costs incurred on the West End site in 2008, and all carrving costs, as set forth
previously.

&, Credits to Rider MGE

a. Arguments by Parties

Duke witness Bednarcik offers that Duke is pursuing other means of funding the
remnediation at the East and West End sites.  For example, Duke has given notice 1o the
ingurance carriers that hold policies with Duke or its predecessor companies during the
period of Hine when the MGPs operated or during the tinme when damages due to the
MGPs oocurred, to the extent such policies and carriers have been identified. In addition,
Duke continues o research to determine if there are other potentially responsible parties
for the conditions of the sites. Ms. Bednarcik indicates that, based on the research,
Colurmbia i a potentially responsible party. In addition, Duke has evaluated whether
additional sources of federal or state funding were available for financing some or all of
the remediation, including the EPA Brownfieids Program under the American Recovery
and Reinvestment Act and the Clean Ohde Fund Program, Assistance and Revitalization
Funds. Unfortunately, based upon certain restrictions these programs are not available,
{Duke Bx. 214 a1 31-33)

Tnike witness Margolis believes that Duke’s strategy to pursus vele recovery,
insurance recovery, and cost recovery from poterdial responsible parties is prudent and
reasonable.  However, he poinis out that, while CERCLA provides that parties that
clearup sites consistend with CERULA may have a right to pursue other potentially
responsible parties for cleanup costs, this process can be very litigious, costly, and thme
consurning. There is significant uncertainty that pursuing other potentially responsible
parties will ultirmately result in the recovery of any meaningfol amount of response costs.
hr. Margolis believes that pursuing other parties responsible for MGP sites, whose
operaiions go back many years, is even more difficult because evidence is often impossible
to find and the other parties may not be in existence or have any assets. {Duke Ex. 23 at
13-15.3

Mr. Margolis explains that recovery of environmental remediation costs under
modern genersl comumercial Hability policles, since 1983, may be difficult, because many
policies exclude coverage for environmental remediation costs. In addition, for old sites,
like MGPs, identifying any insurance coverage of such costs may take significant time and
expense and, even i found, the policies may have small coverage limits because of the
period in which they were issued. Finally, the insurarce compandes that issued the
policies may no longer be in existence and, ¥ they are in existence, they may fight the
clain and have no incentive to pay. {Duke Bx. 23 at 1415}
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O recommends that, if recovery is permitted, any insurance policy proceeds and
third-party Hability recovery be applied o the MGPrelated costs, before they are split
between the customers, OCC witness Hayes suggests that Duke be required to document
its efforis to collect MGP-related investigation and rernedistion cosis from insurance
policies and predecessor owners, such as Columbia, and ity collection efforts should be
subject ko review in g future proceeding in which I8 remediation costs are reconciled with
its recoveries, (OO Bx. 14 at 3340} To the extent the sums collected exceed the amound
recoverable from customers, incduding any costs incurred in realiving such insurance
proceeds, OCC/OPAE state that Duke should be permitted o retain such amount to offset
its share of site assessment and remediation costs (OOC/OPAE Br. at 95).

In response to Duke’s objection that Staff does not ke into consideration the
Compeny’s costs in pursuing insurance claims, Biaff witness Adkine notes that Duke has
failed o show that the coste Duke seeks fo recover are Incremesttal to what s included in
Base rates for labor expenses and staff atborney, insurance specialists, and other personnel
resources {Staff Bx, 6 at 23), Likewise, Staff recommends that proceeds from any insurance
policies be, at least partially, credited against the fotal cost o recover from ratepayers
through Rider MIGP. Staff recoramends that Duke be directed to use every effort to collect
all remediation costs available under its insurance policies. 5Staff believes that any
proceeds paid by nsurers for MGP investigation and rernediation should be split between
shareholders and ratepayers, comanensurate with the proportion of MGP costs paid by
ratepayers, until customers are fully reimbursed. The insurance reimburserments Duke
makes to ratepavers should be net of carrving costs that Dhuke is entitled to refain pursuant
10 the Duke Deferral Case. Moreover, Duke should pay customers an interest rate that is
finked to cusiomers, ot Duke, e, the rate that Duke provides o customers when
refunding customer deposits held more than 180 days or not Iess than three percent, in
sccordance with Ohlo Adm.Code 4901:1-17-05(8)(4).  {Staff Bx. 1 at 47; Staff Bx. & 8t 23}
Kroger and OMA agree with $taff’s recommendation (Kroger Br. at 12-13; OMA Reply 8r.
at 5},

Diuke agrees that it should actively pursue potential recovery of costs from third
parties; however, the Company asserts that such pursuit should not delay its recovery of
the incurred costs for complying with existing envirommental mandates (Duke Br. at 85,
Truke accepts Staff’s recommendation as fair and ressonable, with the caveat that only
procesds, net of costs to ackieve those proceads, 2.9, litigation costs, be credited. With this
same caveat, Mr. Wathen states that any thivd-party recovery would be handled in the
same way. Furthermore, Duke witness Wathen states thal, o the extent the procseds
relate to any MGP costs that the Cormmission disallowed, Duke is under nwo obligation to
use these proceeds to offset the Rider MGP revenue requirement. However, he states that,
to the extent any costs are being recovered from customers and Duke gets proceeds related
to those costs, Duke would net out any incremental Htigation costs and reduce the
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regulatory asset by that amount o be recovered from customers in the future. (Duke Bx
19C at 6; Tr. 11 at 780-781, 788.)

i, Conclusion ~ Credits to Rider MGP

The Commission agrees that Duke should continue {0 use every effort to collect all
remediation costs available under its insurance policies, and Duke should continue 1o
pursue recovery of costs from any third parties who may also be statutorily responsible for
the remediaton of the MGF sites. We find that any proceeds paid by insurers or thivd
parties for MGP investigation and remediation should be used to reimburse the
ratepayvers. The Commission alse concludes that any proceeds returned o ratepavers
should be net of the costs to achieve those proceeds, e.g., litigation costs. In crediting any
progeeds back to the ratepavers, the Comunission finds that no interest rate should be
added to the eredit. Finally, we agree that, 10 the extent the proceeds collected from
insurers and/or third parties exceed the amount recoverable from ratepayers, Duke
should be permitted to retain such amount.

7. Amortization Period

a. Arguments by Farties

Staff recommends that Duke be permitted to recover $6,367,724 in remediation costs
through Rider MGP over a three-year peviod, including carrying cosis set at the long-term
debt rate approved by the Commission in these cages. The costs would be allocated o
custorners pursuarnt to the customer rate allocation adopted in these cases, Staff witness
Adldng states, however, that, f the Comunission authorizes Duke to recover significantly
more MGP expenses than recommended by Staff, the amortization pericd should be
longer than three years to avoid rate shock, I Duke Is permitted to recover $62.8 million,
Staff recommerwds an amortization period of 10 vears, (Siaff B 1 at 46-47; Staff Ex. 6 a1 25;
Tr. IV at 917; Staff Br. at 34.) OMA agrees thal any recovery granted be amortized over a
period a tme that is appropriate to minimize the impact of the increase on ratepayers
{ObA Reply Br. at B}

OCC notes that, while Duke’s proposal for a three-year amortization period is
based on the Company’s assumption that three years is the approximate time expected
between rate cases, there is no justification for choosing this period. OCC asserts that,
given the potential magnitude of deferred MGP costs that customers may have to pay, the
oma-titpe nature of these costs, and the fact that the costs relate to the dean-up of plants
that operated decades ago, an amortization peviod of at least 10 years would be
appropriate. According to OUC, to impose the significant costs of remediation of the sites
over a shorter period of Hme would be urwreasonable. {OCC Bx. 13, At at 5} Kroger
witness Townsend agrees that any MGP costs approved for recovery should be amortized
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over 10 years, in order to mitigate rate Impacts on customers who did not receive the
benefits of the MGPs at issue. My, Townsend believes that extending the amortization
period would be appropriate, given the magnitude and vintage, over 5 years, of the
environmental Hability asserted by Duke. (Kroger Bx. 1 af 7; Kroger Br. at 14.)

Dhuke asserts that 10 years is an unreasonably long amortization period for MGP
recovery. Duke offers that the Comedssion should feke the following factors info account
when determining an appropriate amoriization period for deferved costs: “the amount of
the deferral, the age of the deferral, the anticipation of additions! deferrals being approved
in the Company’s next round of rate cases, and the proximity of the next set of rate cases.”
It ve Columbia Gas of Ohio, Fnc., Case No. 88716-GA-AIE, of al, Opinion and Order {Oct.
17, 1989, Duke notes that there is no evidence on the record that reflects & shorter period,
such as the propossd three-year period, will result in any severe rate impacks for
customers. According to Duke, amortizing the December 31, 2012 balance of $62.8 million
over three years results in an average rate impact fo customers of approximately three
percent on a total bill basis. Duke also argues that any proposal to extend the amortization
period bevond three years should come with the ability to continue acoruing carrying
charges on unrecovered amounts. (Duke Reply Br. at 34-37; Tr. [l at 747}

OUC/OPAE argue that, i Duke is permitied o collect investigation and
remediation costs from custorners, Dulke should not be authorized to collect carrying costs.
OCC/OPAE assert that, if carrying costs are perradtted, there would be no incentive for
Duke to expedite the remediation process. QCC/OPAE believe the sharing of costs
between shareholders and customers, partially through the absence of carrying costs, will
assist in balancing out the inequity that would result from the recovery of MGP-related
* costs from customers. (OCC/OPAE Reply Br. at 71, 73.)

b Conclusion - Amortization Perlod

Upon consideration of the record and the arguments of the parties, the Commission
finds thet it is reasongble to permit Duke to amortize the amourd authorized herein for
recavery through Rider MGP over a fve-year pericd. Given that the Corumnission
adjusted the amount to be recovered through Rider MGP to reflect only those costs that
weze prudently incurred for the rendering of utility service, we find that a five-year period
is ressonable and supported by the evidence. Moreover, the five-year amortization period
balances the public interest, while allowing the recovery of the approved costs.
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% - Allocation

8. Arguments by Parties

Duke proposes io allocate the cosis between residential end nonresidential
customers based on the allocation factors agreed to in the Stpulation. Doke would
recover the allocated revenue requirernent, through a nonbypassable rider, Rider MGE, on
a per bill basis, Duke witness Wathen states that the billing determinants, Le., the number
of hills, 1o be used in the caleulation, would be updated on an armual basis to recover the
then-current balance of the regulatory asset; however, for the initdal Rider MGP, the billing
determinants would be those agreed to in the Btipulation. {Duke Bx, 198 at 2-3; Tr. Il at
746747, 776779, 785

Kroger states that, to ensure falmess within a rate class, Duke should recover the
costs on an equal percentage basis. Therefore, Kroger argues that Duke's proposal to first
allocate the revenue requirement between classes based on the allocation factors agreed to
in the Stipulation and then divide that number by the number of bills should be rejected.
{Kroger Br. at 15},

Duke notes that Kroger is raising this issue for the first time on brief. While
Kroger's proposal, on its face, may not appear o be unpeasonable, Dhuke believes the
Corrnission should address and decide this issue in the first MGF rate design case. Duke
ratiormlizes that there is no evidence of record on this topic in these cases and there could
be unintended or unknown conseqguences that could result from Kroger's proposal, in the
absenve of a full review of the topic. {Duke Reply Br. at 38)

b Conclusion - Allocation

The Stipulation provides that recovery of costs from customers for environmental
remnediation of Duke’s MGP shall be allocated among classes as follows: 68.26 percent to
the RS, RFT, and BRSLI classes; 7.76 pevcant t the GF and FT Small classes; 21.68 percent o
the G5 andd FT Large classes; and 2.30 percent to the IT class. Dhuke proposes to determine,
on an annual basts, the number of customers in each class and then allocate the cosis
within each class on a per bill basis. Duke’s proposal for the allocation of the Rider MGP
costs within the customer classes was filed a5 part of Mr. Wathen's prefiled second
supplemental testimony on April 2, 2003, In addition, the record reflects that Mr. Wathen
was subject to cross-examination on Duke’s proposed intraclass allocation methodology.

The Commission notes that, rather than presenting evidence on the record in these
cases to support an alternative methodology and providing Duke and other parties
sufficient due provess to ask questions regarding the alternative, Kroger chose to submit a
different intraclass allocation propossl, for the first thme, on brief. Kroger's failure to
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timely present its proposal as part of the record evidence leaves the Commdssion no choice
but to disregard the alternative methodology and support the best evidence of record.

Duke’s infraclass aliocation methodology is the ondy methodology presented on the
evidentiary record in these cases and it was undisputed by any of the parties on the
evidentiary record. Therefore, the Comrdssion finds that Duke’s proposed methodology
for irdraclass allocation is reasonable and should be approved. Accordingly, on an annual
basis, Duke should file in these dockets the billing determinants to be used to determine
the number of customers in each class; the allovated costs within each dass should then be
applied to customers on a per bill basis for the upcoming year.

9. Continued Deferral Authority and Rider MGP Updates

& Arcuments by Partles

Upon implementation of Rider MGP, Duke proposes, beginning March 31, 2014,
and on or before March 31 in each subsequent year, to update Rider MGP based on the
wrracovered balance and related carrving charges as of the prior December 31, In the
present proceedings, Duke requests authority to continue to defer costs related to the MGP
rerneciation; thus, the balance of the regulatory asset would be increased by additional
deferral and carrving costs and decreased by the amount of revenue collected through
Rider MGP. During the proceeding considering Duke’s subsequent application to update
Rider MCP, Duke witness Wathen affirms that any new costs the Company proposes to
recover would be subject to a prudency review by the Comunission, Staff, and other
parties. {Duke Ex 19C at 4 Tr. W at 750-751) Staff recomumends that the ongoing
spvirorumental monitoring costs continue o be deferred under the authority granted by
the Commission in the Duke Deferral Case, with future recovery determined in a future rate
proceeding (Staff Bx. 1 at 47).

Om brief, OCC/OPAE object o Duke’s propesal for contirming the deferral of MGP
costs aned the inclusion of such costs in Rider MGP in the future. OUC/UPAE believe that
the request is condrary to the Staff Report and the Stipulation in these matters, Therefore,
OO/ OPAE state that Duke should be limited o collecting only those authorized MGP-
related investigation and remediation costs from its customers that have been deferred on
or before December 31, 2012, In support of their position, OCC/OPAE daim that the Staff
Report recommends that Rider MGP include: the ongoing defermral of Duke's
environmenial monitoring costs, but not any other investigation and remediation costs;
and the future recovery, if any, of such deferrals to be determined in a future vate case.
According to OUC/OPAE, despite disagreeing with these recommendations in the Staff
Report, Duke did not include either issue in its objections to the Staff Report, Duke Ex. 30.
Duke did not object to Staff’s recommendation to limit future deferral, under the suthority
of the decision in the Dude Deferval Case, to ongoing envirommental monitoring costs.
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Therefore, OUC/OPAR opine that Duke must now file 2 new application in order to
reveive authority to defer MOGP-related future investigation and remediation costs, Rider
MGP can not be used $o collect from custormers costs which Duke does not currently have
authority to defer. Moreover, OCC/OPAE state that the Stipulation does not rescue
Duke’s proposal, pointing out there is nothing in the Stpulation that envisions Duke
collecting costs that have been deferred after January 3, 2013, (OCC/OPAE Br. a0 98-100)

Kroger states that the approval in these cases should be Hmited to the cosis
requested in these proceedings and not authorize subsequent remediation costs that may
be incurred in the future. Rather, Duke should be directed to request, through subseguent
proceedings, any additional costs that it may incur going forward; thereby requiring Duke
to meet its burden of proof demonstrating that such costs were just and reasonable and
currently used and wseful. Moreover, Kroger notes that the Stipulation does not mention
or envision a rider that aliows Duke to collect from customers its ongeing investigation
and remediation costs, which were incurred on or after January 1, 2013; the stipulating
parties agree that the Staff Report resclves any remaining issues. Therefore, according 1o
Kroger, the issue of continued deferral and collection through Rider MGP of future costs
has already been settled in the Staff Report and the Stipulation.  (Kroger Br. at 10:1%;
Kroger Reply Br. at 19.)

o Conclusion - Continued Deferral Authorin

Ppdates

and Rider MOP

R.C 490513 authorizes the Comundssion to establish systems of accounts to be kept
by public utilities and to prescribe the manner in which these accounts shall be kept
Pursuant to Obic AdmCode 4901:1-13-01, the Comunission has adopted the Uniform
Systern of Accounts for ges utiities, which were established by the Federal Energy
Regulatory Comnission (FERC).

Duke requests authority to continue to defer costs related 1o the MGP remediation
after December 31, 2012, As we determined in the Duke Deferval Case, and continue 1o
support in this Order, the snvirorunental investigation and remediation costs associated
with the Bast and West End MGY sites are business costs incurred by Duke in compliance
with Ohio regulations and federal statutes. Therefore, we find Dukes request for
authority to continue to modify it acoounting procedures and to defer costs related to the
environumental Invesiigation and remediation costs beyond December 31, 2012, is
reasonable and should be approved. Such deferral authority should be limited to the Hast
and West End sites and for a period finite as set forth below. Therefore, Duke should
separately ideniify all costs to be deferred in & subaccount of Account 182, Other
Regulatory Assets, Furthermore, consistent with our decision in these cases, and the facks
presented regarding these types of historical costs, we find that Duke should not be
authorized to accrue carrying charges on the deferred amounts.
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Drukee also requests authorization to file an application in each subseguent vear W
update Rider MGE based on the unrecovered balance and related carrying charges as of
the prior Decernber 31, In light of the fact that the Comunission has determined herein that
Duke should be authorized to recover the prudently incurred costs of MGP investigation
and remediation for these fwo sites, the Commdssion finds Duke's reguest for annual
updates to Rider MGP in order to reflect the costs for the preceding year is reasonable and
should be approved. Accordingly, the Commission finds that, beginning March 31, 2004,
and on or before March 31 in each subseguent year, Duke must update Rider MGP based
on the unrecovered balancs, minus any carzying charges as required previously in this
Order, as of the prior December 31, In these subsequent cases whersin Duke will be
updating Rider MGP, Duke shall bear the burden of proot 1o show that the costs incurred
for the previous vear were prudent.

As we stated previously, recovery of incurred costs should be limited fo a
reasonable tmeframe commencing on Janwary 1, 2008, for the Bast Hnd site, and on
January 1, 2009, for the West End site, and ending at 2 point in Hme where remediation
efforts should reasonably be concluded. The Commission believes that the imposition of
such & tmeframe is, in accordance with R4 Titde 49, reasonable and in the public interest,
and will ersure that the remediation will be carried out in 2 responsible and expeditious
manner, 8o that recovery through Rider MOP will be finite. Therefore, we corclude that
the appropriate end point for recovery of such remediation costs should be 10 vears from
the date of the commencement of the remediation mandate under CERCLA. We believe
that, absent exigent circumstances, this 10-vear fimeframe from the Inception of the federal
mandate o the closure of cost recovery is reasonable and necessary in order to protect the
public imterest and ensure the Company and its sharcholders are held accountable
Having previously determined herein the commencement dates for cost recovery, with the
10vyear tormination date, we now find that Duke should be permitted to recover
prudently incurred MGF remediation costs as follows:

(1)  East End site - The recovery perdod for this site i3 January 1, 2008
through December 31, 2016, We determined, based on the record, that
the CERCLA mandate for this site became prevalent in 2006
therefore, the termination date should be 10 years irom January 1,
2006, However, since the deferral authority was granted commencing
Jarwary 1, 2008, Thke may recover the prudently incurred
remediation coste from January 1, 2008 through Decembery 31, 3016,

{2y  Woest End site - The recovery period for this site Is Januwary 1, 2009
through December 31, 2019, We determined, based on the record, that
the CERCLA mandate for this site became prevalent in 2009
therefore, the termination date should be 10 years from fanuary 1,
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2008, While the deferral authority was granted commencing fanuary
1, 2008, the CERCLA mandate for this site was not prevalent until
2009, therefore, Duke may recover the prudently incurred remediation
costs from january 1, 200% through December 31, 2019

., CONCLUSION

In accordance with our conclusions above, the Commdssion finds the Stipulation
filed by the parties is reasonable and should be adopted. The compliance tariffs filed by
Duke on April 15, 2013, conform to the provisions of the Stpulation and should be
approved. Therefore, Duke should file fingl tariffs with the Commdssion consistent with
the Stipulation to become effective on or after the date the final tariffs are filed.

With regard to the litigated MGF issue, the Comunission finds that Duke has the
statutory obligation, under CERCLA, to remediate the East and West End sites. Duke has
sustained its burden to show that the investigation and remediation costs incurred at these
sites were a cost of providing public wility service in response o CERTLA, and are
recoverable through Rider MGP, in accordance with RO 4909.15(AY4).  However, the
Commission determines that Duke’s request to recover the costs related to the purchased
parcel located west of the East End site, the costs Incurred in 2008 for the West End site,
and all carrying charges should be dented.

Upon consideration of the evidence of record, the Commission concludes that Duke
sustained #s burden to prove, In accordarwe with RO 4909154, that the MGP
investigation and remediation costs for the East End site, for the period of January 1, 2008
through December 12, 2012, and for the West End site for the period of January 1, 2008
through December 31, 2012, were appropriate and prodent. However, we emphasize that
Duke should continue to use every effort to collect all remediation costs available under #ts
insurance policies, as well as pursue recovery of costs from any third parties who may also
be statutorily responsible for the remediation of the MGP sites. Accordingly, we conclude
that Duke should be penmitted to recover the proposed 362.8 million, Jess the $2,331,580
for the purchased parcel, the 2008 costs for the West End site, and all carrying charges, as
set forth in this Order, This amount shouwld be recovered consistent with the interclass
allocation methodology set forth in the Stipulation and the intraciass allocation should be
on & per bill basis, over a Bve-year amortization period. Annually, Duke should fle in this
docket the billing determinants to be used to determine the number of customers in sach
class; the allocated costs within each class should then be applied o customers on a per
ikl basis for the uproming year.

Accordingly, Duke should provide Staff with a detailed spreadsheet, in a form
requested by Staff, of the $62.8 million costs through December 31, 2012, testified to by
Druke witness Wathen, The $62.8 million should be broken down on s monthly basis and
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separated into the actual costs, the purchased parvel amount of $2,331,580, the 2008 costs
for the West End site, and the associated carrying costs. Duke should also file proposed
taritls reflecting the authorized amount to be included in Rider MGP for review and
approval by the Commission

Pinally, the Comendssion findds that Duke should be authorized, pursuant to RO
490513, to continme to modify 18 accounting procedures and to defer costs related o the
environmental investigation and remediation costs beyond December 31, 2012, Such
deferral authority is Hmited to the Hast and West End sites and to a pericd of 10 years
beginning with the commencement of the CERCLA remedistion mandate on the sites;
therefore, Duke should be permitied to recover the MOP remediation costs for the East
End site from January 1, 2008 theough December 31, 2016, and for the West Fnd site from
fanuary 1, 2009 through December 31, 2019, In addition, beginming March 31, 2014, and on
or before March 31 in each subsequent year, Duke must update Rider MGP based on the
urrecoversd balance, minus any carrying charges, ag required previously in this Order, as
of the prior Decemnber 31,

FRMDINGS OF FACT:

(1) On June 7, 2012, Duke filed 2 notice of intent to file an
application for an increase in rates. In that application, Duke
requested a test year of fanwary 1, 2082 through December 31,
2012, and a date certain of March 31, 2012 By Commission
Entry issued July 2, 2012, the fest vear and date certain were
approved and certain waivers from the standard fling
requiremnents were granted.

(@ Duke’s application was filed on July 9, 2012,

() On August 29, 2012, the Cornprdssion lssued an Enfry accepting
the application for filing as of July 9, 2012,

(@) Onlanuary 4, 2013, Staff filed its written report of investigation
with the Commission

(5) Interventon was granted to OCC Stand, K38, Kroger,
Cincinnati, OPAE, CBT, GCHC, PWC, OMA, and Divect
Energy.

6) The motion for admission pro hac vice filed by Edmund 1.
Berger for OCC was granted by Enbry issued December 21,
2012, The motion of admdssion pro hac vice file by Kay Pashos
for Druke was granted at the hearing on April 29, 2013,
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)

(8)

©)

(10)

(1)

{12}

(13)

Oblections to the Staff Report were filed by Duke, IG5, CBT,
PWC, GUHC, OCC, Kroger, Direct Energy, and OPAE on
February 4, 2013,

Motions to strike Dubke's oblections related o the
recommendations in the Saff Report regarding Duke’s cost
recovery for investigation and remediation of the Applicant’s
MGP sites were filed by Staff and OCC on February 7, 2013,
and Febroary 19, 2013, respectively. On February 26, 2013,
Druake filed its memorandum contra the motions to sirike fled
by Staff and OCC

Local public hearings were held on February 19, 2013, in
Hamiltony, Ohio; February 20, 2013, in Union Township,
Cincinnati, Ohio; February 25, 2013, In Middletown, Ohio; and
February 28, 2013, in Cincinnati, Oblo, Notice of the local
public hearings was published In accordance with RC.
4503.083 and proof of such publication was filed on February
19, 2013, and March 12, 2015

On April 2, 213, a8 corvected on April 24, 2013, a Btipulation

was filed, signed by Duke, Swff, OCC, OPAE, GCHC, CBT,
Kroger, Direct Energy, and PWC. On April B, 2013, Cincinnat
flled a letter In the dockets indicating its support for the
Stipulation. On Apreil 22, 2013, IG5 filed a letter stating that it
elected not {o become a signatory parly to the Stpulation,
nevring that the Stipulation does not address its objections in the
cases, but that theve are means, other than the S8pulation by
which ite concerns can be addressed.

The evidentiary hearing commenced, a5 rescheduled, on April
29, 2013, and concluded on May 2, 2033

Initial briefs were filed on June 6, 2013, by Duke, Staff,
OCC/OPAE, Kroger, and GCHC/CBT. Reply briefs were filed
by Duke, GO/ OPAE, Kroger, GUHE/CBY, and OMA onJune
20, 2012, Colurndis filled an amdeus brief and an amdcus reply
brief, on June &, 2013, and June 20, 2013, respectively.

The value of all of Duke's property used and useful for the
rendition of slectric distribution services to customers affected
by these applications, determined in accordance with RC.
450515, is not less than $882,242 442,

75
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(14)

(15)

(16)

17)

The corrent net annual compensation of 568,197,341 represents
a rate of return of 7.73 percent on the jurisdictional rabe base of
$882,342 442,

A rate of return of 7.73 percent is fafr and reasonable under the
circumstances presented by these cases and is sufficient to
provide Duke fust compensation arsl refion on the value of
Duke’s property used and wuseful in furnishing electric
disiribution services to is customers.

An authorized revenue increase of zevo percent will resultin a
return of 568,197,341 which, when applied to the rate base of
$E82,242442, vields a rate of return of approximately 7.73
percent.

The allowable gross annual revenue o which Duke is entitled
for purposes of these proceedings is $384,015,062.

COMCLUSIONS OF LAW.:

(1)

{2

(6)

ke is & natural gas company, as defined by RO 480503, and
a public utility, as defined by R 490502, and, a5 such, is
subject 1o the furlsdiction of this Commission, pursuant to RO,
4905 04 490505, and 45905.06, Revised Code.

Duke’s application was filed pursuant to, and this Commission
has furisdiction of the application under, the provisions of RC
4509.17, 4909.18, and 4909.19 and the application complies with
the requirements of these statutes.

A Staff investigation was conducted and a report duly filed and
matled in sccordance with R.C. 4580918,

Public hearings were noticed and held in compliance with the
reguirernents of B.C, 490%.19 and 4903.083,

With regard to the Stipulation, the ultimate issue for the
Cornurdssion’s consideration is whether the Stipulation, which
embodies considerable time and effort by the signatory parties,
is reasonable and should be adopted.

The Stipulation was the product of serious bargaining among
capable, knowledgeable parties, advances the public interest,
and doss not viclate any Important regulatory principles or

7
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practices.  The wwopposed Stipulation submitted by the
signatory partes is reasonable and should be adopied in its
entirety,

(7) The existing rates and charges for natural gas distribution
service are sufficient to provide Duke with adeguate net annual
commpensation and reburn on its property used and useful in the
provision of netural gas distribution services.

{8) A rate of return of not more than 7.73 percent is fair and
regsonable under the clrcwmstances of these cases and is
sufficient to provide Duke just compensation and return on its
propetty used and usefnl in the provision of natural gas
distribution services o its customers,

(%) Duke sustained its burden to prove that it should be authorized
to recover $62.8 million, less the $2,331 580 for the purchased
parcel, the 2008 costs for the West End site, and all carrying
costs, ay set forth in this Order, for the MOP investigation and
remediation costs incurred for the period Janwary 1, 2008
through December 31, 2012, for the Bast End site, and January
L, 2009 through December 31, 2012, for the West End site..

(10) Duke should be authorized to continue to defer MGP costs for
the Hast and West End sites for a 10year period, and file
annual updates to Rider MGP, as set forth in this Order.

(11) Duke should be authorized to withdraw its current tariffs and
should file final revised tariffs, consistent with the Stipulation.
In addidon, Duke should file details of the MGP $62.8 million
actual costs, as testified to by Duke witness Wathen, as directed
in this Order, as well as proposed tariffs reflecting the
authorized amount to be included in Rider MGP for review
and approval.

it is, therefore,

CRDERED, That Columbia’s motion for leave to file amicus curiae briefs is granted.

it is, further,

ORDERED, That OCC s motion for administrative notice is dended. It is, further,
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ORDERED, That Duke’s motion to strike is granted and any references io the
website docoments is siricken from the brief and reply brief filed by OCC/OPAE and
disregarded, It is, further,

ORDERED, That the Commission’s docketing division maintain, under seal, OUC
Exs. 63,151 and 171 filed, under seal, in these dockets on February 25, 2013, and May 14
and 15, 3013, indefingtely, until otherwise orderad by the Commission. 1 is, further,

ORDERED, That the interlocutory appeal filed by OCC/OPAE is denled and the
attorney examdner's April 29, 2013 ruling s affirmed. Itis, further,

ORDERED, That OCC's February 1%, 2013 motion to strike two obfections to the
Staff Report filed by Duke is denied. It is, further,

ORDERED, That the Stipulation fled on April 2, 2013, as correcied on April 24,
213,38 approved in accordance with this Opinion and Order. Itis, further,

ORDERED, That, in accordance with the Stipulation, a continuation of the waiver of
Chiv Adm.Code 4903:1-14 granted in the Duke Waiver Case is approved. It is, further,

ORDERED, That Duke be authorized to file, in final form, complete coples of its
tariffs flled on April 15, 2013, consistent with the provisions of the Stdpulation and this
Opindon and Order. Duke shall file one copy in its TRY docket and one copy in these case
dackets. The effective date of the revised tariffs shall be a date not earlier than the date
upon which complete, printed copies of the final tariff pages arve filed with the
Comendssion. §t s, further,

ORDERED, That the application of Duke for authority recover costs through Rider
MOGE 18 granted to the extent provided in this Opinion and Order. Ris, further,

ORUERED, That Duke’s request to file annual updates to Rider MGP is approved,
subdect to the directives in this Order. It is, further,

ORDERED, That Duke file the details of the MGP $62.8 million actusl costs, as
testified to by Dulke witness Wathen, as well as proposed tariffs reflecting the authorized
anount o be included in Rider MGP. It is, further,

ORDERED, That Duke be authorized to modify its accounting procedures and to
defer costs related to the envircomental nvestigation and remediaton costs described
above, sublect to the conditions stated herein. It is, further,
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ORDERED, That Duke shall notify its customers of the changes to the tariff via bill
message or bill insert, or separate malling within 30 days of the effective date of the
revised tariffs. A copy of this customer notice shall be submitted to the Commission’s
Service Monitoring and BEnforcement Department, Reliability and Service Analysis
Division, at least 10 days prior 1o its distribution to customers. It is, further,

CORDERED, That nothing in this Opirdon and Order shall be binding upon the
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDEFED, That a copy of this Opinion and Crder be served on all parties of
record.

THE PUBLIC UTILITIES COMMIBSION OF OHIO

Steven Tk Lasser

. H m@

" M. Beth Trombold Asim Z. Faque

CMIP/vrm

Entered in the ]ourﬁzi

WOV 13

Barcy F. McNeal
Secretary



BEFOERE

THE PUBLIC UTILITTES COMMISSION OF CHIC

In the Matier of the Application of Thike )
Energy Ohio, Inc., for an Incresse in its )  Case No. 12-1685-GA-AIR
Patural Gas Distribution Rates. )
in the Matter of the Application of Duke ) Case No. 13-1686-GA-ATA
Energy Ohdo, Inc., for Tariff Approval. )

In the Matter of the Application of Duke
Fnergy Ohdo, Inc., for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case No. 12-1687.CGA-ALT

In the Maller of the Application of Duke )
Energy Ohio, Inc., for Approval to Change ) Cese No, 12-1688-GA-AAM
Accounting Methods. )

DISSENTING OPINION OF
COMMISSIONERS STEVEN D, LESSER AND ADIM 7. HAQUE

We respectfully dissent from our colleagues in this case. Duke is attempting to obtain
relief that we are simply unable to grant as we are Hmited by the statutory authority given
to this Commission under RO 4508.15. Specifically, Duke & attempting to vecover the
expenses for rernediation of the subject properties under RO 4902.15(A)4). Wededineto
extend the statutory language and the established precedent to interpret (A)4) to include
the remediation performed by Duke here, that is, we fnd that the remediation s not a
“cost to the utility of rendering the public wility service” as being incurred during the test
vear, and is not a “normal, recurring” expense. Further, the public ulility service at issue
is distribution service, and Duke has falled o demonsirate the nexus between the
remediation expense and its distribution service.

' Py '

i e
e Btoven D, Lesser Asim Z. Haque
Jvrm
Frtered in the Joumal

TEH 13 Im

Barcy F. McNeal
Secrelary



M THE SUPREME COURT OF OHIO

i the Matier of the Application of Duke o Case No, 2014-0328
Energy of Ohio, Inc. for an Increase in Iits
Mararal Gas Distribution Rates. : On Appeal from the Public Utilities

Commission of Ohio
in the Maiter of the Application of Duke

Energy of Ohio, Inc. for Tanff Approval. 1 Public Unilities Commission of Ohio
v Case Nos, 12-1685-GA-ATR

In the Matter of the Application of Duke : 12-1686-GA-ATA

Energy of Obio, Inc. for Approval of an : 12-1687-GA-ALT

Alternative Rate Plan for Gas Distribution : 12-1688-CGA-AAM

Service. :

In the Matter of the Application of Duke
Energy of Oliio, Inc. for Approval to Change
Accounting Methods.

INTERVENING APPELLEE DUKE ERERGY OHIO, INCS MOTION TO LIFT 8STAY
OR IN THE ALTERNATIVE, MOTION TO REQUIRE A BOND CONDITIONED FOR
THE PROMPT PAYMENT BY THE APPELLANTS OF ALL DAMAGES CAUSED BY
THE DELAY IN THE ENFORCEMENT OF THE ORDER

Appendix B



in the Matter of the Application of Duke
Energy Uhio, Inc, for an Increase In ifs
Matural Gas Distribution Rates.

BEFORE

THE PUBLIC UTILITIES COMMISEION OF OHIO

Case No. 12-1685-GA-AIR

Tt st “uqpgt”

In the Matter of the Application of Duke )  Case No. 12-1686-GA-ATA
Energy Ohio, Inc., for Tariff Approval. )

In the Matter of the Application of Duke
Frergy Ohlo, Inc, for Approval of an
Alternative Bate Plan for Gas Distribution

Service.

Case No. 12-1687-GA-ALT

Nt Nt Nt et

In the Matter of the Application of Duke )
Energy Oldo, Inc, for Approval to ) Case No 1Z-1688-GA-AAM
Change Accounting Methods. )

ENTRY ON REHEARING

The Comrrdesion finds:

1)

&

Duke Bnergy Ohio, Inc. {Duke or Company), is a natural gas
company ae defined by RO 49056.03 and a public uiility as
defived by R 490502 and, as such, is subject to the
jurisdiction of this Comnission, pursuant o RO 490504,
A905.05, and 4905.06,

By Opindon and Order issusd November 13, 2013, the
Comrnission approved the Stipulation and Recommendation
{Stipulation} signed by Duke, S, the Obio Corsumers’
Counsel {OCC), Ohic Pariners for Affordable Energy
{OPAE), The Greater Clncionati Health Councll, Cincinpati
Bell Telephone Company, LLC, The Kroger Company
{Kroger), Direct Energy Business, LLL, and Direct Energy
Services, LLC, and People Working Cooperatively, Inc. As
part of that Stipulation, the parties agreed to litigate the
issues related to Duke's request to recover costs for the
investigation and remediation of its manufactured gas plants
{MGPs). Upon considerstion of the record in these cases, in
e Order, the Comunission congluded  that Duke
appropriately responded In 2 proactive manner fo
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addressing its obligations to remediste the Bast and West
End MGPF sites in Ohig; the Commndssion’s consideration of
the recovery of the MGP costs is separate and unigue from
the determination of used and useful on the date certain
utilized for defining what will be included in base rates for
rate case purposes; in Hght of the circumstances
surrounding the two MGF sites in question and the fact that
Druke is under a statutory mandate to remediate the former
MGP residuals from the sites, RO 4809.15A)1) and the
used and useful standard applied to the date cortain for rate
base costs is not applicable to the review of whether Duke
may recover the costs associated with Ms investigation and
remediation of the MGP sites, therefore, it was not necessary
to determing if the MGP sites would be considersd used and
useful under RO 4908915, and Duke sustained i3 burden to
prove that it prudently incorred MGP investigation and
remediation costs related to the sites, less cerlain costs and
charges, and said costs should, in accordance with R.C.
490915044}, be congidered cosls incurred by Duke for
rendering utility service and be treated as expenses incurred
during the test year. Therefore, Duke was authorized to
recover $62.8 million, less $2.3 million for the purchased
parcel on the Bast End site, the 2008 costs for the West End
site, and all carryving charges for both sites, on a per bill
busis, over a fivesyear amortization period. In addition, the
Comrmission authorized Duke to continue to defer such costs
bayond Decamber 31, 2012, timiting such deferral authortty
to the Bast and West Bnd sites and o a period of 10 years
beginning at the point the droumstances on the shes
changed and Duke’s remediation responsibilities under the
federal  Comprebensive  Environmental  Kesponse,
Compensation, and Liability Act of 1980, as amended (42
US.LC. 9601, et seq.) (CERCLA) became prevalent, fe., for the
East Bnd site from January 1, 2008 dwough December 31,
2018, and for the West End site from January 1, 2009 through
December 31, 2019, Finally, the Commission determined
that, beginning March 31, 2014, and on or before March 31 in
earch subssquent year, Duke may update Rider MGP based
on the unrecovered balance, mins any carrying charges, as
of the prior Decernber 31.

R, 490330 provides that any party who has enfered an
appeararce in a Comundssion proceeding may apply for
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(4)

(5

relearing with respect to any matters determined by the
Commission within 30 days after the entry of the order upon
the fournal of the Commission.

On December 13, 2013, Duke filed an application for
rehearing of the Cormmdssion’s Movember 13, 2013 Order
requesting that the Commission reconsider the 10-vear
timeframe for the recovery of costy incurred for the
environmental remediation, staiing that such tmeframe is
not supported by the record. Duke srgues that the evidence
it presented demonstrates that flexibility is required io
gnable the Company to accomplish the remediation in en
efficient and reasoneble manner, king into account
numercus factors ouiside of the Company's control, g,
coordinating with third parties and internal project
coordination. While Duke acknowledges the rationale for a
reasonable fimeframe, the Order did not include any
provision for alteving the tmeframe specified therein
However, Duke acknowledges the Conunission’s staternent
in the Order that, “absent exigent circumstances, this 10-vear
tirneframe™*is reasonable™®” Therefore, Duke requests she
Comprniszion sither revise the Urder {0 enable the Company
to request that the tmeframe be extended, if the need arises
during the remediation efforts, or clarify the intent of the
exigent circumstances language.

On  December 23, 2013, OUC, Kroger, the Ohio
Manufacturers” Association, and OPAE (ointly referred to as
the Consumer Advocstes) fled a memorandurm conira
Duke’s application for rehearing. Indtdally, they note that, in
confravention of the regquirements set forth in RC. 4903.10,
Druke fails to cite any specific law to support is allegation.
Furthermore, the Consumer Advocates point out that Duke
does mot claim  thet the Commission’s Dmitation s
unreasonable. According fo the Consumer Advocates, given
that Duke's actions, to date, have not been prompt in
addressing the pollution at the MGP sites, the Commission
should be ciroumspert in endertaining any daim of exigency
by Duks, Moreogver, the Consumer Advocstes state that the
Commission cannot grant Duke’s request to clarify the
Order, as the proper way to seck further understanding of
the indent of the Order is through an applivetion for
rehearing.
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)
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Upon consideration of Duke’s application for rehearing and
the responsive pleading the Commission reiterates ils
determination that it is essential that recovery from
customers of the costs incurred fo remediate the MGP sites
be limited to a reasonzble Hmeframe of 10 years. Initially,
the Commission notes that Duke does not argue against the
10-year period; rather, Duke requests that it be permitted to
seek an extension of the 1-vear period in the future if the
need arises. The Commission finds that the Order clearly
provided for such a request in the event of an exigend
ciroumstance, {e, an evert bevond the control of the
Company.,  Therefore, we find that darification s
unnecessary and Duke’s request for rehearing on this issue
is without merit and should be denied.

On Movember 13, 2013, the Consumer Advocates filed a
joint  application of rehesring of the Commdssion’s
Movember 13, 2013 Order, citing 13 assignments of error.
Duke filed 2 memorandum contra the Consummer Advocaies
application for rehearing on Decernber 23, 2013

In their first assigroment of ervor, the Consumer Advocates
state that the Comanission erred when it disregarded Ohio
faw, indduding B.C. 4580815, and authorized Duke to charge
custorners for costs that were related to plant that was not
used and useful in the provision of natural gas service as of
the date cerfain established in these cases, March 31, 2012
Pointing out that the Comenission is 2 creature of statute,
they offer that RO 4909.15(A)1) =ets forth the mandatory
criteria %0 be used in the establishment of the valuation of
utility property at the date certain for the purpose of setting
ressonable rates. According o the Consumer Advocates,
there are no exceptions to the applicability of the used and
useful standard, and the MGP sites were not used and useful
in rendering public uglity service.  The Consumer
Advorates believe the Compmission established an exception
to the used and usefy) standard when it recognized the
cireumstances surrounding the two MGP sifes and the fact
that Duke was under a statutory mandate. Acknowledging
that the used and useful standard has no applicability to the
determination of a return on the MGP facilides, the
Corsumer Advocates go on to state that the used and usetul
requirernent for the valuation of property still applies,
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because expenses associated with property that is not used
and useful canmot be induded as test-year expenses and
collected from customers. They insist the used and useful
stanulerd applies regardless of the fact that Duke s under 8
statutory mandate to perform environmental remediation. If
there is & mandate under CERCLA o remediate, the Hability
applies to the owner/operator of the MGP sites, not the
customers. Moreover, the Consumer Advocates argue that,
in applying the principles of stalutory construction, RO
430915 {AY1) and (A)4) should be read together and not as
separate provisions, as applied by the Cormmission in s
Order. They assert that, because the two subparks were
enacted at the same YHme, because various subparts of this
statute reference each other, and because of the interrelated
subject matter of these two provisions, a harmonized
reading of these subparts s required. Therefore, the
Consumer Advocates argue rehearing should be granted
because Duke failed to meet it burden of proving that the
MGP costs are recoversble testwear expenses under RO
4909 15( A4y when the costs are not associated with plant
that is used and useful under RC. 4908.15(A X1}

In response to the Consumer Advocates frst assignment of
error, Duke asserts that the Commission’s decision is in
compliance with the statutes that provide the necessary
authority. Furthermore, Duke poinis out that the Consumer
Advocates raise the same arguments they made previously

and ignore the Commission’s explanation that the relevant’

law supporting the decision in these proceedings is RC
4508.15(A)4), not division {A}1). Likewise, Dhuke argues
that the precedent cited by the Consmumer Advocaies in
support of their nofion that RO 450BI5ANI) are
inapplivable and irrelevant for  the Commission’s
consideration of the MUP costs in these cases. Duke submits
that the guestion befors the Commission relates 1o an
ordinary and necessary business expense and not the
recovery of, or on, capital investraent. The Company has not
sought to include any capital investment associated with the
MCP facilities in s rate base. According to Duke, costs that
do not relate directly o used and useful capital investoment,
but instead are related to the Company’s business viability,
are frequently allowed and included in rate proceedings.
Duke notes that, if the Consumer Advocates” logic that ondy
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costs directly asseciated with used and useful Investment
could be recovered, then utilities would be precluded from
recovering costs such as gross receipls faxes, outside
congultants, cutside legal fees, and many other types of costs
that the uiility incurs in the provision of service, which may
not be assoclated with any particular used and usehul

property,

With regard to the Consumer Advocates’ argument that RO,
4908.13{AN1) does not provide an exception to the
applicability of the used and useful stendard, Duke
emphasizes that this provision is not relevant tw the
Commission’s decision, as it is ingpplicable and the
Consumer Advocates’ arguments are based on the wrong
statutory provision. The MGP costs are necessary in ordex
for the Company o stay in business and comply with
current environunental laws and regulations; thus, they are
part of providing current service and are propedy
recoverable. Duke believes the General Assembly
recognized that there are costs to provide wiility service that
are not necessarily directly related to used and useful; thus,
R.C. 4909.15( A4} specifically provides for recovery of such
costs and does not make recovery contingent on being
associated with the calculation of rate base. Duke offers that
the MGP remediation costs constifute normal and necessary
business expenses similer to any other cost of remaining in
compliance with Chio and federal environmental laws,

Moreover, Duke submits that the Consumer Advocates’
argument that Duke has no statutory mandate to remediate
the MUGP sites and there is no order by any environments
agency to remediate the sites is Irrelevant and factually
unsupported on the record in these proceedings. Instead,
Puke's witnesses provided abundent expest testimony,
which was recounted In the Order, explaining the
Company’s Hability under state and federal law and the
prudency of proceeding proactively to address the liability
under the Ohio Environmental Protection Agency's (EPA)
volunttary action program {VALP).

The Commission, af great lengths in our Order, summarized
and reviewed the statute, the applicable precedent, and the
evidence and arguments submitted by the parties in these
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cases and concluded that the collection of the MGP costs
proposed by Duke is separate and unigque from the
determination of used and useful on the date certain that is
utilized for defining what will be included in base rates for
rate case purposss,  Contrary o the assertions of the
Consumer Advocates, the Comrndssion did not create an
excepton o the wused and useful stndard In RO
4909.15(A¥1).  Rather, we found that this division of the
statute was not applicable to our consideration of Duke’s
proposed recovery of the MGP costs, for which it had been
pranted deferral authority, we acknowledged the federal
mandate  for remediation of the MGP sites, and

appropriately  considered Duke’s request under the

applicable standard set forth In RO 4909.15(A34)
Accordingly, the Consumer Advocates’ first assignment of
error is without merit and should be denied.

In their second assignment of emor, the Consumer
Advocates argue the Commission should not have
authorized Duke o charge customers for MGP investigation
and remediation expenses that are not costs o the utility of
rendering public utility services during the fest vear, in
violation of RO, 4809.15(A)4) and ({31}, According o the
Consumer  Advocates, a  critical component of  the
raternaking formula is that the costs must be costs incurred
to render public utility service and the underlying property
that gave rise 0 the costs must be used and vseful in
providing service to customers on the date certain,

Duke, in response to the Conswner Advocates’ second
assignment of error, submits that they once again confuse
R.C. 4909.15{A)1) with (A)4) fo support thelr position that
only expenses assaciated with wsed and useful property are
recoverable from customeys. However, Duke poinds out that
nothing in division (A¥4) mentions the used and usefud
requirement; rather, {A){4) refers 1o the costs o the utility of
rendering the public uility service for the test period, which
include the vosts of complying with applicable law. Duke
states that, conitrary to the assertions of the Consumer
Advocaies, the Commission was rnwot confused  or
misinformed about the meaning snd intertt of the applicable
statubes.

e
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The Consumer Advocates” second assignment of error is
without merit. As we stated in the Order, the determinative
factor under RO 490915{A}4) is whether the MGP
remedistion costs, which were deferred by Duke and
amortized to expense during the test year, are costs Incurred
by Duke for rendering wiility service. (onirary to the
opinion of the Consumer Advocates, when determining the
appropriate costs to be included in rates, R.C. 4908.15(A%1)
and {A)(4) each provide for consideration of particular costs
incurred by a wiility. Under thelr proposal, the Corsumer
Advocates would have the Comudssion apply the wsed and
useful standard set forth in provision {AX1) 1 {AY4) as well.
However, such an application would not be appropriate.
Therefore, thelr request for rehearing of this determination
shotld be denied.

Corsumer Advocates, in their third assigrunent of ewor,
assert the Commission erred by authorizing Duke o charge
customers for MGP expenses that are not a normal recurring
expenses, in violation of Obic law, including RC
4909.15(43(4). In addition, they submit that, even though the
Commission has stated that the MGP remediation coste are
business costs, not all costs incurred by a public wiility are
current or recoverable from customers, eg. charltable
contributions, and promotional and institutional advertising.
Classifying the costs a3 business costs does not overcome the
fact thet the costs did not provide a direct and primary
benefit to Duke’s current customers, according o the
Congurner Advocates.

In response to the Consumer Advocates’ third assignment of
error, Duke notes that, despite thelr atterpis to add new
words o RO 4808.15(A)4), this provision does not condain
the terms "normal” or “recurring” in the context used by the
intervenors. Therefore, there is no legal requirement that the
expense be normeal or recurring in order 1o be recoversble
from customers. In addition, Duke submits that the MGP
costs provide g direct and primary benefit to customers,
pointing out thet the Company provided evidence
supporting the legal and regulatory requirements related o
the need to investigate and remediate the sites in order to be
compliant with state and federal law, and to protect human
health and the envirorment. Likewise, as the sites contain
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ongoing regulated operations, the Company established, on
the record, the need to ensure that Hs employees are
protected, further noting that the sites are used to provide
affordable, reliable, and safe utility services o customers.
Remediation allows the sites to continue this ongoing
service, while protecting the Company's employees and
customers. Thus, Duke asserts the Commission recognized
that the underlying property that gave rise to the costs was
currently used and useful in providing servics to customers
and, therefore, constitutes costs 1o the utility of rendering the
public utility service required by RC. 4509, 15(A3(4}.

With regard to the third sssigrument of errcr by the
Consumer Advocates, the Comenidssion fully reviewed and
addressed this issue in the Order. There iz no doubt that the
remnediation costs were a necessary cost of doing business by
Pruke in response to CERCLA. It is also undisputed that
such remediation provides direct benefite to sodety, the
Company and s employess, and the environment
Therefore, we find that the Consumer Advocates” third
assigniment of error is without merit and should be derded.

In thelr fourth assigranent of error, the Consumer Advocates
contend the Commnission should not have avthorized Thuke
to charge for MGP expenses that are not expenses for Duke’s
utility distribution sexvice, in violation of law, including R.C.
4902.15. The Consumer Advocates assert that Duke failed to
meet i3 burden of proving that there 18 a nexus between the
MGE investigation and remediation costs and the provision
of natural gas service.

Duke responds to the Consumer Advocates’ fourth
assigrunent of ervor noting the argument that there must be a
nexus between the MGP costs and the provision of natural
gas service is contrary to the plain words of the statute.
While E.C. 4908.15(A)1) directs the Commission to
determine the valuation as of the date certain of the property
of the public utility used and wseful in rendering public
utility service, the sites upon which the MGP sites are
located are wsed and useful in rendering public uility
services. However, according to Duke, it is not necessary to
demorstrate any nexus in order for the Corrunission to find
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that the investigation and remediation expenses are normal
and necessary business expenses.

Irdtially, the Commission notes that i is eviders that
manufactured gas was provided fo customers through
facilities on the sites and the MGP sites are part of the
Company’s current gas distribution operations.  Upon
considering Duke's request to recover the assoclated MGP
remediation costs for the sites and applying the standard
wrder RO 4902.15(4)(4), the Commission determined that
the best evidence of record supports Duke’s claim that the
remnediation costs were 2 cost of providing utility service and
a necessary cost of doing business as a public utility,
Therefore, the Consumer Advocates” argument that there is
10 nexus between the remediation costs and the Company’s
provision of natural gas services is without merit and their
fourth assigrument of ervor shonld be derded.

The fifth assignment of ervor espoused by the Corsumer
Advocates is that the Commission failed to comply with the
requirernents of R 4503.09 that specific findings of facts
and writbers opindons must be supported by the record
evidence. They contend the record did not support the
Commissior's order that the used and useful standard
under R, 480815(AN1) s not applicable; the MGP
fnvestigation and remediation cosls were cosis of rendering
psblic utility service under RO, 4902.15(AY4); andd that strict
Hability for Duke under CERCLA means Duke customers
should be responsible for paying the MGP expenses. The
Consumer Advocates acknowledge that Duke faces sirict
Hability for remediating contarnination at the MGP sites
under CERCLA; however, they state that Duke is not under
an order from any court or environmental agency to do so
and, instead, is voluntarily undertaking the remediation
actions at the MGP sites. Purther, the Consumer Advocates
submit the Commission has not specified the exact
circumstances relied upon $o support the decision that Duke
may recover the MGP costs,

In response o the Consumer Advocates’ ffth assignment of
error, Duke submits that thelr srgumenis are illoghcal and
unsupportable.  First, Duke maintaing the Copunission’s
Order clearly and unequivorslly sapports the prudent
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decision made by the Company, under applicable stade and
federal law, to investigate and remediate the MGP sites.
Duke offers that Duke witness Margolis provided testimony
explaining: the legal and regulatory requirements related to
the Hability under state and federal law; the application of
CERCLA, noting that it establishes sirict liability for sites
that contain hazardous substances, which applies to current
pwrers and operators of such sites; the advantages for
managing the investigation and remediation of the sites
under the VAP and the risks the Company Is ander for
third-party lawsuits. Duke points out that no other party
presented evidence on the record to the contrary. Duke
notes that, while the Consurner Advocates may disagree
with the Commission’s Urder, there is no lack of support in
the Order for the Comumission’s decision. Secors], Duke
asserts that the Consumer Advocates incorrectly assume that
the Commission’s statutory reliance is necessarily tied to the
legal and regulatory environmental requirement. To the
contrary, while the Commission correctly recognized the
legal mandates imposed on the Company to comply with
the law, the Commission found that the costs could be
recovered as normal and necessary business expenses. Hven
if the Company was under a formal legal mandate, as
espoused by the Consumer Advocates, the nature of the
costs would still be the same and the costs would constitute
normal and necessary business expenses and would not be
subject to a determination with regard to the used and useful
standard.

Duke notes that it is undisputed that the MGP sites served
utility customers by providing manufactured gas and that
the sites currently serve utility customers.  According 1o
Duike, the Order recognized, with ample support, that the
remediation costs are a necessary cost of doing business as
public ufllity and are proper costs borne by customers.
Duke states that, while the Consumer Advocates
ackrowledge that CERCLA is applicable and establishes
sirict Hability, their fplication that complying with the law
is voluntary and the customers should not be required to
pay for the remediation fails because the record in these
cages eatablishes that the remediation is not woluntary. Duke
contends it {s incorrect to argue that complance with the law
and protection of humen health and the environment, on a
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prudent, proactive, and cost-effective basis, is voluntary.
The liability for these sites was not volundary and the need
woinvestigate and remediate was caused by changing
circumsiances at the sites. Duke opines that the Consumer
Advocates’ argument is akin to arguing thaf, because the
Company, rather than the customers, has the obligation to
pay taxes, the tax expense should be excluded from rates,

Upon consideration of the Consumer Advocsles” fifth
assignooent of ervor, the Corendssion finds that it is without
merit. A review of cur 79-page Order reveals that the
Comrmission diligently reviewed and considered all of the
information submitted on the record in these cases. The
Consumer Advocates” allegation that we did not sef frth
our findings and conclusions, and specily the exact
circumstances we relied on to support the decision, is clearly
unfounded. The Consumer Advocates simply do not agree
with the Compnission’s review of the facts and the
conclusions expounded upon in the Order; thezefore, they
chose 1o ignore the breadth of the evidence supporting the
ultimate conclusion in these cases. Accordingly, we find that
their fifth assignment of ervor should be dended.

I their sixth assignment of error, the Corsumer Advocates
argue the Commission erred by maeking the remedy for
Duke’s pollution of the MGP sites the financial responsibility

of the customers instead of Duke’s responsibility. The

Consumer Advocates submit that, prior 1o CERCLA, Ohic
General and Local Acts Section §925 (Jan. 6, 1B%6) (Section
6925) prohibited dumping into any rivers, lakes, ponds, or
strearms; they assert that, with the location of Duke’s MGP
sites along the Ohic River, this law would have applied to
those sites. Therefore, the Corsumer Advocates contend the
MGFP costs should be viewed as costs v remedy Duke’s
obligation under Ohdo law that existed at the time the plants
were pperating and the pollution was being released.

Duke responds 1o the Corsumer Advocates” sixth
assigronent of error, noting that this was the same argurent
made in the reply briefs and it is fundamentally fawed and
relevant.  According to Duke, CERULA imposes sivict
Hability on owners and operators to clean up contaminated
sites;, however, Section 6925 was 2 nulsence stahute that
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prohibited intentional acts of throwing or depositing coal
dirt, coal slack, coal screenings, or cosl refuse from gas
works upon or into any rivers, lakes, ponds, or streams. The
Corsummer Advoeates failed to provide any evidence on the
record that Duke would have any lability under Section
6925 or that Section 6925 would have obligated the
Company to remediate the sites.

The Commission agrees that Section 6925 is irrelevant and
inapplicable to our consideration of the facts as we apply the
raternaking statutes to the clrcumstances presented in these
cases. It is undisputed that CERCLA obligates Duke to
investigate and remediate the MGP sites and that such
obligations are cdeardy not voluntary on Duke's part. In
response  to the commencement of  the changed
circumstances &t the East and West End sites, the record
reflects that Duke proactively addressed the situations by
ergaging the Ohdo BEPA's VAP, While the VAP enables
Duke to ascertain the appropriate methodology for
responding to the CERCLA mandate, to say that Duke’s
actions were voluntary and not mandated by law, the record
reflects that such an assertion is incorrect. Moreover, the
record before us supports our conclusion that the costs that
have been incuwrred and deferred are costs that were
incurred in the rendering of utility service. Thus, it is
appropriate for the Commission to consider Duke’s request
for recovery of any prudently incurred MGP investigation
and  remediation  costs  under RO 4¥RIB[AM4
Accordingly, the Commdssion concludes that the Consumer
Advocates” sixth assignment of error i without merit and
should be derded,

The seventh assigroment of exror subimitted by the Consurner
Advocates states that the Commission erred by finding that
Pruke met its burden of proof to show that it was necessary
to spend approximately 5335 milion in MOP remediation
costs 1o meet the applicable standards and to protect human
health and the envivonment. According to the Consumer
Advocates, such a finding was unreasonable, unlawful, and
against the manifest weight of the evidence, citing seven
areas of concern,
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overwhelmingly supports the Commnisgion’s determination
that the expenses were prudently incwred. Duke asserts
that it engaged in a comprehensive assessment of its legal
Hability and duty to clean up the sites, and exercised in-
depth, prudent, and reasonahble management of the
investigation and remediation of the sites, The
Commission's Order explains in great detail its analysis of
the facts and arguments presented in these cases. According
to Duke, the Corsumer Advocates’ argument with respect to
the Cormnission’s finding that Duke met the burden of proof
botls down to a disagreement of the weight the Commndssion
accorded to the evidence that It considered. Each of the
Consurner Advocates” arguments are meritless and ignore
the evidencs presented in this case and considered by the
Corrunission.

The seven areas of concern cited by the Consumer
Advocates in thelr seventh assignment of error and Duke’s
responses {0 each are as follows:

{a) The Consumer Advocates state Duke failed o
produce a single written report documenting,
or witness testifving, as o Duke’s detailed
consideration of alternative remedial options
andd their assorviated costs.

Duke responds that this argument Is & red
herring and is based on the false premise that s
written document is required for the Company
to meet its evidentiary burden, noting that the
Consumer Advocates have falled to cite a
statute, regulation, or other authority reguiring
such a document. This argument iz at odds
with the Commission’s role to consider the
totality of the evidence, not just documentary
evidence. Moreover, the record is replete with
competent and credible eviderwe that the
Company’s process was both comprehensive
and ressongble, and that it did consider
remedial options, best practices, feasibility,
constructability, safety, prior experience, and
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Iong-term and short-term impacts, as well as
costs.

The Consumer Advocates mainfain that
Duke's mere consideration of remediation
alternatives and incorporation of various
gngineering and institutional control measures,
independent of a detailed analysis of far less
costly remediation alternatives, does not make
Duke’s  environmental remediztion  plan
reasonable and prudent.

Duke subimits that while OCD  witness
Campbell suggested other approaches that he
speculated would be appropriate, he had no
experience with and had not worked under the
Ohic VAP,  However, the overwhelming
evidence in the record indicates that the
approaches offered by Dr. Campbell would not
meet gpplicable VAP standards. In conlrast,
Duke offered testimony by witnesses that are
both famdliar with the MGP sites and have
expertize with regard o the Ohio VAP,

The Consumer Advocates aver that Duke's use
of the Chio EPA's VAP, which does not specify
or presoribe remedial options, was not a
gufficient basis to find that Duke’s selected
remediation was reasonable and prudent.

Duke maintains that the use of Thio’s VAP is
eviderwe of prudence, contending that the fact
that the VAP is performance-based, rather than
prescriptive, in no way impugns the
reasonableness or prudence of the program.
While the VAP does not mandate how the
applicable standards are met, achieving those
appliceble stendards while following the
requiremnents of the VAP i evidence of
prudence.

The Consumer Advocates subrdt that reliance
on the testimony of Duke witness Fiore was
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misplaced, as the witness admitted he had not
independently assessed, or priced oul, the
alternative remedial options avallable to Duke
or the reasonableness and prudence of those
alternative remedial options for reducing the
costs. Mr. Fiore's determination that Duke's
remediation was reasonable and  pradent
lacked an appropriate basis or methodology.

Duke responds that the Consumer Advocales
misstate the Company's evidence and the
Comprdssion’s  Order,  offering that  the
Company did not exclusively rely on Duke
witness Fiore's testimony. The Company also
presented  substantial testhmony from other
witnesses to establish the reasonableness and
prudence of the Company’s identification and
assessment of remedial options.  However,
Duke wiiness Flore's testimony was offered to
demonstrated that the remedial actions chosen
by the Company were consistent with other
MGP  cleanups, ressonable  within  the
framework of the VAP, and would meet the
VAP requirements,  His testimony also
reflected that the options put forth by OCC
would not meet the VAP standards.

The Consumer Advocates maintain that the
Cornmission relied on the fact that Duke's
expert witnesses were sublect to discovery, as
well as extenwive cross-examingtion, without
exarnining whether thelr opinion regarding the
prudence of Duke’s sxpenditure of §353
million in MGP costs were reasonable, when
thelr opinions lacked foundation and did not
stand up to cross-examination.

Duke states that the Consumer Advocates fail
to articudate how the Company’s witnesses <id
not stand up o cross-exemination; rather, they
merely express their opinion that the responses
on cross were poor.  According to Duke, the
Commission’s  conclusion  that  Duke’s
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witnesses presended ample Information fo
support a finding of pradency was supported
by substantial evidence.

The Comsuiner Advocates allege that the
Commission authorized 33535 milion I
charges when Duke is required by law to
mindmize charges to customers and OCC
produced wwondradicted eviderwe of a $7.1
mition MGP remediation alternative that
would also meet applicable standards.

According o Duke, there was no resson to
challenge the estimated costs of the alternative
suggested by OCC, because # clearly did not
meet the threshold reguirement that the
remedy mest the applcable VAP standards
and other appropriate factors,

The Consumer Advocstes assert the
Commission disregarded the evidence that
excavating to two feet and then applyving a
surface <ap would have met applicable
standards and protected huuman health and the
environment across the MGP sites, rather than
the 20 to 40 feet uniforndy excavated by Duke,
which resulted in greater costs The
Corminission hmpropesly disregarded evidence
that excavation below two feet was not
necessary 1o protect workers, as they could
have been protected through an appropriste
soil  management plan Farther, the
Commission ignored evidence  that
groundwater remadiation, beyvond institutional
and engineering controls, and monitoring, was
L DECesRary.

Duke responds that, contrary o the assertions
by the Consumer Advocates, the Corunission
did not disregard OCC witness Campbell’s
suggesied alternative; in fact, the Order dearly
indicates that the Comumission considered
these suggestions. However, the Commission
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found  that onlike Duke's experts, the
intervenor wiinesses did not have the in-depth,
firsthand knowledge of the MGP sites. While
the Consumer Advocstes may disagres with
the weight the Commission accorded OCC
witness Campbell’s testimony, they cannot
clairn the Cormdssion falled to consider the
testimony.

The Corranission finds that the seventh assigrument of srror
set forth by the Consumer Advocates Is without merit. As
we stated previously, while the Consumer Advocates’
submit that the Commission’s conclusions in these cases are
agminst the manifest weight of the evidence, what they are
really saying i3 that they do not agree with the
Cormmission’s rationale and wltimate findings and, therefore,
the Commission should reconsider #s decision. There is no
dispute that the burden to proof that the Company's
expendiiure of funds for the remediation of the MGP sites is
on Duke. At the hearing, Duke presented six credible expert
witnesses, whose subject matter expertise ranged from
mangging the remediation of the MGP sites in guestion to an
Chio  EFPA  certified  professional  reviewing Duke's
remediation for compliance with the Ohio EPA’s VAP, as
well as other legal, environmental, rate management, and
gas field operations professiomals, The Commission ig not,
in any way, discounting the expertise of the witnesses
presented by the intervening parties in these cases, ong of
which, OCC witness Campbell, i5 a learped environmental
copsultant and  professional. However, it is ‘the
Compnission’s responsibility to review the totality of the
evidence presented in these cases and determine whether
Diutke sustained #ts burden to prove the prudency of the costs
expended thus far on the MGP remediation. The buik of our
79page Order thoroughly recounted and anslyzed the facts
and arguments presented by all partes in these cases.
Ultimately, we found that Duke presented the best credible
evidence supporting a finding that, with several exceptions,
its expenditures were reasonable and prudent.  Having
reviewed the Consurer Advocates” seven areas of concern
in this assignment or error and the responsive pleading, we
find that they have not raised anything new that was not
already thoroughly considered in our Order. Accordingly,
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we find that the Consumer Advocates” seventh assignment
of greor should be dended.

In their eighth assignment of error, the Consumer Advoeates
assert that the Comurdssion erred by applying a standard
which discounted the weight placed on the testimony of
intervenor experts, favored Duke’s witnesses, and created 2
presumption  that Duke’s actions were prudemt in
contravention of precedert. They assert that Duke could not
meet its burden of proof without having performed, or
preserted, an analysis of remedistion alternatives. The
Consumer Advocates contend that the Commission shifted
the burden of proof to opposing parties to show less costly
remediation alternatives.  Agcording to the Consumer
Advocates, OCC witness Campbell is an environmental
engineer who reviews and addresses varying federal and
state regulations throughout his work, and he provided a
detailed estimate of a remediation alternative consistent with
the VAP requirernents. The Consumer Advocates note that
neither Obio law nor the Chio Rules of Bvidence limit the
ability of engineers to testify as expert witnesses because
they lack a certification or Heense ss an Oldo registered
professiongl engineer. They assert that there was no
objective reason to ignore Dr. Campbell’s testimony, as he
hiad the gualifications 1o offer the opinion and the testimony
that he provided was not condradicted by any witness,
Moreover, the Consumer Advocates submit that Duke
witness Fiore, whose testimony the Commission relied on to
support a finding of pradency, had no more firsthand
krowledge of the selection of the remediation options for the
MGP sites than did OUC winess Campball.

Duke respondds to the Comsumer Advocates” eighth
assigrenent of error contending that the testimony offered by
OO0 witness Campbell was anpersussive.  Conversely,
Druke provided witnesses that testified as to: the exhaustive
history of the MGPs; the nature of the Company’s Hability
and the prudence of its efforts to address its legal Hability in
a cost-effective and officient manner; the methodology used
by the Company to remediate the sites and the actions
required o comply with the applicable standards under the
VAP, and the decisionmaking employed by Duke in

overseeing and managing the stte remediation. Duke notes .
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that the history of the sites was not rebutted and no party
disagreed that there is Bability attached to remediation of the
sites. Moreover, Duke asseris that OCC witness Campbeli
does not have the experience with the VAP, other than that
he read the regulations and Iooked at the Oldo EPA website,
Duke opines thai, while Dr. Campbell may be a reputable
and reliable consuliant in certain matiers, he was not
adecuately gualified to offer an opinion with respect to the
Ohic VAP, the remedistion of the MGP sites, or the
Company’s decigions.  Thus, Duke asserts that the record
shundantly supports the Commdssion’s Order.

Upon consideration of the eighth assigrment of esror
claimed by the Consumer Advocates, the Comrrdssion finds
that it is without merit. Again we emphasize the diligence of
our review and the fact that we judiciously considered the
testimony of all witnesses, both from the Company and the
intervenore. Contrary to the unfounded sllegations by the
Consumer Advocates, there was no presumption that
Duke's actions were prudent and the burden of proof was in
no way shified o the opposing parties. The Comundssion
painstakingly considersd the totality of the record evidence
and found thet Duke presented credible and convincing
support 1o sustain its burden of proof. While the Consumer
Advocates would prefer that we found otherwise, they have
presented nothing new that was not already considered and
would warrant reversal of cur well-founded condlusion in
these cases. Accordingly, the eighth assignment of ervor
should be denied.

The Consumer Advocates, in thelr ninth assignment of error,
believe the Commission erred by finding that Duke made a
reasonable and  prudent decision to investigate and
rernediate the East End site Jdue to the changes in the use of
the property and adjacent properties, when the changes in
use may not have occurred, but for Duke’s decision o sell 5
portion of the site. Moreover, they note that Dhuke's actions
to sell the parcel and o grant a use gasement were not utility
activities, and Duke should have known that s actions
would trigger the need o remediate.  The Consumer
Advocates believe the sale of the western parcel on the East
End site was designed to benefit Duke’s shareholders. They
maintain the sale should have disqualified Duke bom
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charging customers for any costs of remediation resulting
fromm the site’s change in use.

In response to their ninth assignment of ervor, Duke states
that the need to Investigate and remediate the Fast End MGP
site was not iriggered by Duke’s decislon to sell a portion of
the site and the Consumer Advocates” assertion to the
contrary is neither supported by the law or the record
Rather, the decision to remediate the East End site was
necessitated by a change in the use at and adjacent fo the
property. Moreover, the Consumer Advocates ignore the
fact that Duke's Hahility follows the MOGP waste materials
and g not tHed solely o ownership and operation of the
property.

The Commission finds that the Consumer Advocates’
corjecture pertaining to the sale of the parcel west of the
East End site and the effect of such sale on the
conrunencement of the need to remediate the site is not based
on any evidence presented on the record in these cases. In
actuality, the record reflects that the property sold by Duke
represents only a small portion of the overall nine-acre
purchased parcel, as it was referred to in the Order
Moreover, recognizing thet the record did not distinguish
between: the small portion that had been sold by Duke,
which had been associated with the MGEPs, and the
remainder of the nine-acre purchased parcel that had not
been related to the MGPs, the Commmission denied Duke's
request o include the approxdmately $2.3 milon associated
with the purchased parcel in the MGP costs to be recovered
it these cases. Therefore, we conclude that the Consumer
Advocates’ ninth assignment of error Is without merit and
should be denied.

In their tenth assignment of error, the Corsumer Advocates
claim the Commission falled to comply with RO 4908.19,
which required the Staff Report to include a determination
of the vrudence of Duke’s MGP investigation and
rerngdiation costs, Instead, the Comunission accepted 5afl’s
decision not to investigate the necessity and scope of the
remedistion work performed by Duke, as well as Stifs
acceptance of the opinion of Duke’s Ohio EPA certified
professional.  According to the Consumer Advocates, an
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outside consuliant could have been hired by Staff to review
the prudency of the costs. The Consumer Advocates,
further, infer that the Comumdssion deferred to Duke’s expert
witness on the prodence of the remediation activities; thus,
providing Duke a presumption of prudence.

In response Lo the Consumer Advocates” tenth assignmment of
erroy, Duke submits that, while R.C 490819 requires the
Commission investigate the facts set forth in the Company’s
application, # does not provide any further reguiremerds
with respect to how the investigation is to be conducted;
rather, the General Assembly deferred to the Commission's
discretion and jndgreent in terms of ratemaking. According
to Dhike, based upon the evidence, which reflected opposing
positions, the Commission invoked #s judgment and
expertise in concluding that the remediation costs were a
necessary expense associated with the provision of uility
service and, buf for a limited exception, were prudently and
reasonably incurred by Duke, In so doing, Duke notes that
the Commission rejected the findings of Staff, which the
Commission is at Hberty to do.

The Consumer Advocates’ terth assignment of error is
without merit. Contrary to the allegations of the Consumer
Advocates, Staff thoroughly investigated and opined on the
costs assoclated with the investigation and remediation
efforts at Duke’s MG sites. Given Staff's position in these
cases regarding recovery of the MGF expenses, there was no
nesd for Staff to review the scope of the remedistion work,
a5 advocated by the Consumer Advorates, and there is no
reguirement, either in the statute or in the regulations, that
Staff must investigate and present its position on the
prudency of such coste.  The Consumer Advocales’
argument that the Corenission deferred its decision on the
prudency of the costs Incurred for the MGP remediation to
Duke’s witness is unfounded.  As pointed out mumeroys
times by the Consumer Advocates and acknowledged by
Duke and Staff in these proceadings, the barden of proof is
on Duke to show the prudency of the MGP remediation
expenditures. As esvidenced by our thorough and detailed
accounting in oguwr Order of the facts and arguments
presented by all parties, we weighed the evidence and based
our conclusions regarvding prudency on the best evidence of



12-1685-GA-AIR, et al.

39

(40)

{41}

(42}

record. There was no presumption of prudence for Duke;
rather, as the record reflects, Duke presented credible,
substantiated evidence that was specific to the MGP sites in
guestion 1o support its asserton of prudency. Accordingly,
we find that the Consumer Advocates’ tenth assignment of
grror should be dended.

The eleventh assignment of error sef forth by the Consumer
Advocates is that the Corumission erred in finding that Duke
hias taken reasorable and prudent action to pursue recovery
of investigation and remediation costs from other potentially
responsible third parties and insurers,  The Comsumer
Advocates maintain the Commission should exarmine Duke’s
collection efforts in a future procesding and should address
the prudence of Duke's efforis to collect such amounts at
that time.

Duke responds to the Consumer Advocates” eleventh
assigronent of error polnting out that the evidence reflects
that Duke s pursuing other means of funding the costs of
the MGE remedistion and the Company accepts the
Commission’s expectation that it pursoe these sources of
funding. Although the Commission can ascertain in a futuze
procesding whether Duke is fulfilling its commitment o
seek third-party funding for the cleanup, there is no present
basis to delay Duke’s recovery of costs that have been and
will continue o be incurred.

The Comurndssion finds that the Consumer Advocates
eleventh assignmaent of error is withous merit and should be
dended. As provided in our Order, it is the Comunission’s
expectation that Duke will use every effort to recoup
remedistion costs from all assoclated third parties, and the
Commission will monitor this process closely, Moreover,
the Cormondssion will, at its discretion, indtiate 2 review of
Duke's efforts to recover third-parly funding for the
remediation costs.

In their btwelfth assignment of error, the Consumer
Advocates offer that the Comundssion should not have
authorized Duke to collect the deferved MGP costs from
customers over an unreasonably short five-year period. The
Consumner  Advocates  supporied a2 longer  10-year
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amortization pericd, which they continue to advocate for,
arguing that the longer period will mitigate the rate impacts
on customers. They argue the Comumdssion’s ultimate derdal
of Duke's request to recover carrying charges further
supports a longer amortization period because the
shareholders should bear some responsibility and the
ultimate rate burden on customers should be minimized.

In response to the twelfth assignment of error, Duke srgues
the Commmission’s decision o allow amortization over a five-
year period is reasorebly balarved and the Comsumer
Advocates did not offer a substantiel basis for 2 longer
period, Duke notes that OCUCs witnesses did agree that,
three vears was the actual expected period between rate
cases, then three years was a reasonable Himeframe for
recovery and, in determining the appropriate amortization
pericd, it is reasonable to consider the amount and age of the
deferral, the articipation of addifional deferrals, and the
proximity of the next rate case. Moreover, Duke points out
that, despite advocating for a longer amortization period
based on the concept of rate shock, the Consumer Advocate
witnesses did not analyze or research the rate impacts that
would result from differing proposed amortization periods.
Finally, Duke asserts the Commission’s decision to deny
recovery of any carrying charges mdtigates against a longer
amortization period. Moving to 8 10-year period unfairly
shifis more of the burden to Duke, according to the
Comnpany.

The rvecord reflects proposed periods for amortization
ranging from between three and ten years. The Commission
considered the arguments regarding this issue provided by
each of the parties. Based on owr determination that the
record supparts Duke’s recovery of some of the costs
associated with the MGP remediation, the Commission
believes the five-year amortization period appropriately
weighs the interests of all parties. Accordingly, we conclude
that the twelfth assigrment of error by the Consumer
Advocates should be dended.

In their thirteenth assignment of error, the Consumer
Advorates state that Duke should not have been authorized
to collect from customers the MGP costy incurred after
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Decemnber 31, 2012, through a rider.  They assert the
Comandssion’s grant of authority to Duke to defer and
recover future costs through Rider MGP is contrary fo the
Staff Report, which Duke did not object to, a3 well as the
Stipulation, which requires Duke to file a subsequent rate
case to collect expenses after Deceraber 31, 2012, Therefore,
the Consumer Advocates state that only those MOP cosis
that are found to meet legal and regulatory requirements
that were deferred before December 31, 2012, should be the
subject cwrvently being considered for recovery from
Cusiomers.

(46) Duke, in response to the Consumer Advocates’ thirteenth
assigrament of error, maintaing that the grant of deferral
accounting authority is well within the broad authority
granted 1o the Corrndssion under B.C. 4905.13. Duke asserts
that, given the evidence of record, the Comnission’s
decision to authorize continual deferral authority was
reasonable,

(47) The Commission finds no merit in the thirteenth assipnment
of error offersd by the Consumer Advocates. We agree that
R 490513 empowers the Commission to grant Duke's
reguest for continued deferral authority within the context
of these cases. However, as noted in owr Order,
authorization to permit the Company to make the necessary
accounting adjustment to reflect the deferral is In no way a
ruling on the prudency of the costs yet t be reviewsd. Since
we have determined in these cases that Duke should be
permitted to recover the prudently incurred costs of the
MGY investigation and remediation, it follows that Duke
should be authorized to update Rider MGF on an annual
basis based on the established -vear tineframes mandated
for the East and West Bnd sites.  Accordingly, we conclude
that the Consumer Advocates” thirteenth assigrument of error
should be dended.

it is, therefore,

ORDERED, That the applications for rehearing filed by Duke and the Consumer
Advocates be dended. It is, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon 2l parties of
record,

THE PUBLIC UTILITIES COMMISSION OF OHIO

"M, Both Tmmx}eid

Asiey Z. Haque

CMTP/ s

Entered in the Journal

Barcy B. MclNeal
Secretary
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In the Matter of the Application of Duke )
Energy Ohio, Inc., for an Increase in is ) Case No. 12-1685-GA-AIR
Natural Gas Distribution Rates. )

in the Matier of the Application of Duke } ase No. 12-1686-GA-ATA
Energy Ohio, Inc., for Tariff Approval. )

In the Matter of the Application of Duke
Energy Ohio, Inc, for Approval of an
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Service.
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In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to Change )  Case No. 121688-GA-AAM
Accounting Methods. )

DISSEMTING OPINION OF
COMMISSIONERS STEVEN D LESSER AND ASTM 7 AR

We again dissent from the majority upon rehearing of this case. Duke Energy Ohio,
Ine. ("Duke”) secks to recover environmental remaediation expenses from consumers based
upon the statutory language set forth in RO 430915 (A4, As Duke should not recover
unider established precedent interpreting RC. 490915 (A)4), and since they have gvetred
tirne and again that they do not seek recovery under 4909.15 (A3{1), then Dhuke should not be
able to recover is requested environmental remediation expenses.
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