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IN THE SUPREME COURT O^'+ OHIO

In the Matter of the Application of Duke , Case No. 2014-0328
Energy of Ohio, 1ie. for an Increase in Its
Natural Gas Distribution Rates. On Appeal from the Public Utilities

Commission of ®bics
In the Matter of the Apphcaticsn of Duke
Energy of Ohio, Inc. for Tariff Appr®va.l. Public Utilities Commission of Ohio

Case Nos. 121m16$^^GA-AIl"
In the Matter of the Application of Duke 12-1686-GA-ATA
Energy of Ohio, Inc. for Approval of an . l 2m 1687-GAaALT
Alteiaative Rate Plan for Gas Distribution I2m1688-GA-AAM
Service.

In the Matter of the Application of Duke .
Energy of Ohio, Inc. for Approval to Change .
Accounting Methods.

INTERVENING APPELLEE DUKE ENERGY OE11O, INC.'S MOTION TO LIFT STAY
OR IN THE ALTERNATIVE, MOTION TO REQUIRE A BOND CONDITIONED FOR
THE PROMPT PAYMENT BY THE APPELLANTS OF ALL D AMAGES CAUSED BY

THE DELAY IN THE ENFORCEMENT OF TBE (3iiDE12.

Duke Energy Ohio, Inc., ("I3uke Energy Ohio") moves this Court to lift the stay csr, ln the

altematgve, require adequate bond. I'nas Court has repeatedly followed the plain language of the

statute the requires a b®nd to secure proi^.^t payment of all darna^^^ caused by the delay in the

enforcement of a Public tJtilltl^^ Commission of Ohio CsCommlsslon"}) order while an appea11^

pending. Contrary to a representation made by the appellants, Duke Energy Ohio will incur

su'bstanti.al damagea if the Court leaves the stay in place and later affirms the Comnsslon's

decision below - Duke Energy 0l-^o is not accruing carrying charges on the remediation costs at

issue in this case. Thus, unless appellants post an appropriate bond, Duke Energy Ohio is

without recourse for the damages incurred during the pendency of this appeal.

Based upon the plain language of R.C. ^':903.16 and years of stare decisis, Duke Energy

Ohio urges tbi^ Court to either (1) lift the current stay or (2) require a bond that comports i&ritli

R.C. 4903.16.
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INTRODUCTION

Duke E-nergy Ohio will incur damages each day the stay issued in thas, appeal on May 14,

2014, remains in effecL without appellants having posted an adequate t^^nd> Importantly, in

obtaining a stay from this Court unded R.C. 4903.16, the Office of the Ohio Consuamer"s

Counsel, OhiolPartn.ers for Affordable Energy, The Kroger Company and Ohio Manufacturers'

Association ("Joint Appellants") misrepresented a key fact. Joint Appellants advised this Court

that a stay would not hann Duke Energy Ohio because it `smaintains the authority to collect any

amount owed plus carrying charges.g^ (Joint Appellants Motion for Stay, p. 11.) Joint

Appellants finther represented to this Court that Duke Energy Ohio is d^curretit^y a^crain^

carrying charges (untercst) on the ^efeffed balance until recovery connnences.Y^ (Id. p. 14.)

These state-raents are falseo The Commission rejecte^. Duke Energy Ohio's request for carrying

charges.' Duke Energy Ohio is cone.^ed that Joint Appellants may have misled a majority of

this Court into deciding that a bond is unnecessary fox lack of proof of ^ainages caused by the

delay. However, the delay in enfi®^^^ernent of the Commission's order ^^^ ^alis^ Duke Energy

Ohio to incur substantial damages.

When Joint Appellants moved for a stay, they asked this Court to ignore the bond

zequireme.-at in dixoc¢ ^ontr^^^e,-ition of the express language of R.C. 4903.16 that -requires a bond:

"the appellant shall execute ar. undertaking payable to the state in such sum as the sup^e.-Ln^ court

prescribes, with surety to the satisfaction of the cle^`t^ of the supreme ^awr -̂ conditioned for the

prompt payment by the appellant of all c^^rna es caused h th^ ^ela in the enforcement of

I In the Matter of the Application of Duke Ea^^rgy Ohio, Inc., for an Increase in its Natural Gas
Distribution Rates, Case No. 112a1685-GA-AIF., et aI., Opinion and Order at pp. 22-23, 60, 64-
65, 73 (Nov. 13, 2013).
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the ort^^r complained of... ." FlEmphaszs added.] The Court granted a stay of the ^omimssior^^ps

order below and det^^^^d that a bond was unnecessary.

Duke Energy Ohio urges the Court to issue a new entry that comports with KC. 4903.16,

either by lifting the stay altogether, or by requiring a bond that is conditioned for the prompt

payment o1'all damages caused by t^.^e delay in the eTMa.f^^^ement of the Commission's Order.

ARGUMENT

By granting the motion to stay, and doing so without requiring a bond, the Court may

have initiated a sea change in the law that will encourage intervening paitles to appeal every rate

decision the Commission issues simply to delay rate increases from becorx .̂,i^^ efT^ctive. In a

typical rate case, -the Co^.^.€sslon approves a ^oetain level of cost recovery and orders the

a^gulated utility to file compliance tariffs. By the time a Commission order is issued, the utility

already h&s suffl^ed fmm r^gW.atory lag to the extent its current mtes are undez°6reca^ering its

costs to provide utility service. Ohio law mandates that the new mtes go into immediate effect.

Staying a Cammisslonmau^orized rate from going into efTect without requiring an adequate bond

harrtis the utility, either by depriving the utility of the approved rate increase altogether or, as in

this case, delaying recovery and costing the utility the time value of money.

It is for this reason that the posting of a bond under R.C. 4903.16 is nei^.^.ea an option nor

a suggestion. 1f ffie Coa^ grants a stay una^ei-R,C. 4903 e 1 6, the stay is conditional on appellants

filing a bond assuring 4`ffie prompt paym. enk by the appellant of all damages causctl by the de1ky

in the enforcement of$ th^ Commission's order. R.C. 4903.16. This Court has held this to be

true many tlrnes o-vYero2 In Office of Consumers' Counsel, this Court stated: sxR-C. 4903.16

'Sees e.g.± Office of C€^^sumers' Counsel v. Public Util. Comm., 61 Ohio St. 3d 396, 403, 575
N.E.2d 157, 162 (1991); C^^ qf Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 112, 163
N.E.2d 167, 1 72 (1959); Keco Industriesx Inc. v. Cincinnati & ;5u.^urb^^ Bell Tet Co., 1 66 Ohio
St. 254, 258, 1.41 N.E.2d 465, 468 (1957)e MCI Telecommunications Corp. v. Pub. (J^l. Comrn.,
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provides the procedure that must be followed when seeking a stay of a final order of the

Corunissioxa.g' 61 Ohio St. 3d at 403, 575 N.E.2d at 162. There is no good reason to depart from

the statutory f-amework or the Court's precedent in this case.

I. R.C. 49Q391b's Bond Requirements Ensure that Duke Energy Ohio Does Not Suffer
Harm Under A Stay Without a Bond WhiY^ an Appeal is Pending.

A. The General Assembly Has Determined That the 1Public Interest Is Served
When a Stay of a PUCO Order is Coupled with a Bond.

This Court's revisory jurisdiction over Commission proceedings is limited to that

conferred by law. In re Application of Columbus Southern Power, 128 Ohio st.3d 512, 2011-

C3hio-178$, 1 19 (citing Section 2(d), Article IV, Ohio Constitution). Thus, as this Court held i-n

1959:

An appeal fgom a fmal order of the Public Utilities Comrnisslon fixing rates or
charges is wholly controlled.by the statuto€y provisions on that subject, and under
Section 4903.16F Revised Code, a proceeding to reverse a anax order of thee
commlssaon. does not st^.^ execution of sucn order x ess the Suprem-ie Courts or a
judge tbereof in vacation, allows such stay, i-n which event an urad^^^g witb
Farety is required of the appellant.

Columbxv v. Pub. Util. Comm., 170 Ohio St. 105,163 N.E.2d 167 (1959), syll. para. 3 (emphasis

^original). If a stay is requested but the appellant is unwilling to post an appropriate bond, the

Court must deny the motion for stay. Id. at 1€19R 10.

R.C. 4903.16 gives this Court discretion to determine the amount of the bond .__. "as the

supreme ^^^ presc'besx" - .f^^ each an-s4ance when a stay is sougi-it p^ovided the amount will

compensate the appellee utility or ratepayers for "all damages" caused by the d.elay. In

establishing the balancing of utility and rat^p-ayer interests evident in Title 49 of the Revised

31 Ohio St. 3d 604, 5 10 N.E.2d. 806 (1987); Consumers' Counsel v. Pub. Utii'. Comm., 109 Ohio
St. 3d 1492, 2006wOlalo-2762g 848 N.E.2d 856 (2006)x Comumers' Counsel v. Pub. UtiL Comm.5
107 Ohio St. 3d 1679, 839 N.E.2d. 401 (2005)g Reading v. .^ub. Uti1'. Comm., 105 Ohio St. 3d.
1496, 825 N.E.2d. 612 (2005); Ameritech Ohio v. Pub. Util. Comm., 79 Ohio St. 3d. 1473, 682
N.E.2d 1002 (1997).
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Code, the Genera1 Assembly did not authorize the Court to weigh independently these competing

interests and determine that "no bond for the stay is required." This Court's role is to assure

prompt payment by the appellant of all dainages caused by the delay in the enforcement of the

order, which requires a bond in that arnount as a condltlon. precedent to the grant of a sta^^3 Any

other declsion by this Court conizav^iies the ^enersl. Assembly's au^..^ority to detenui^^ puls:lzc

policy and violates Section 2(d), Article IV of the Ohio Constitution.

B. Duke Energy Ohio WM Suffer Great Harm Under the Current Order
Without Recourse.

The rates approved in the Commission's Order in tb-is case provide recovery of dolla.rs

spent for enviromiental investigation and ^emediationo The ^cmr-u'ssl®n autliorizp-d Duke

Energy Ohio to recover apIZroximate}y $55.5 m1ll^^^ in such costs €ncuffed from ^^nuary 1, 2008

th^ougla December 31, 2012, ha^ing excluded two categories of costs and carrying charges. 4

Because :I-Au.,^.e EnerU Ohio is not a^c-m.in,^ carrying charges on the authorized amount of

environmental costs, every day of delay in implementing its Rider M:GP costs it the time value of

revenue it is not collecting from customers. If the CourL affirms the decision below and no bond

is in place, Duke Energy Ohio has no way to recover the damages caused by the delay. Joint

Appellants t.rudifill^ characterize such damages as small or inconsequential, nor can such

damages be covered by a norninal bond. Without sn. appropriate bond, Duke Energy Ohio has no

way to recoup the losses createsl by a stay while the appeal is pending.

'A nominal amount is not a worl^-around, a,.^ a bond set at a meaningless level undermines the
General Assembly's intent to provide sufficient bond to cover `'the prompt payment by the
appellant of all damages caused by the delay in the enforcement of the order complained o.f... .
R.C. 4903.16 (emphasis added).
41'a^ the Matter of the Application qf Duke Energy Ohio, Inc., for an Increase in its Natural Gas
Distribution Rates, Case No. 12n1685-GANAlR, et aLa Opinion and Order at pp. 64-65, 73 (Nov.
13s 2013).
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Therefore, the Court should grant this motion and order Joint Appellants to post a bond in

the ai.x.ount necessary to compensate Duke Energy Ohio for all of its potential damages.

IL The Plain Language of R.C. 4903.16 Requires a Bond.

R.C. 4903.16 requires a bond that is coiiditioned for the prompt payment of all damages

caused by the delay in the enforcement of the Commission's order as a condition precedent to

receiving a stay while the appeal is pending. This Court has deter^^^ed on multiple ^^easions

that the bond requirement is constitutional and has always enforced the provision requiring a

bond.

A. MCs 4903.16 Does Not Violate Separation of Powers Principles.

Joint Appellants argued in their motion that the requirement of a bond ^^condition

precedent to administrativ^ appeal violates the principles of separation of powers. T"nis Court

has the powers vested in it by the Ohio Constitution and Ohio Revised Code. The Ohio

^onstit-ition states that ""1he Supreme Court shall have appellate jurisdiction as foRows: (d) Such

re,6sory jurisdiction of the proceedings of admirtistratgve officers or agencies as may be

conferred by law." Ohio Constitution, Article IV, Section 2(B)(2)(d).

Accordingly, any power to review a direct appeal of an administrative agency is statutory

only, and may be limited by statute. This Court has jurisdiction "as may be conferred by law."

The appeal to this Court of tb^^ ^oxnmission9s order is statutory. R.C. 4903.11 provides that

power. Administrative review via statute is not the ^^^ as original jurisdiction under th^

Constitution. See, e.g., Office ofCcansut^ers' C€aunse1 v. Public Util. Comm., 61 Ohio St. 3d 396,

403, 575 N.E.2d 157 (1991); A. DiCillo & Sons, Inc. v. Chester Zoning Board ofAppealss 158

Ohio St. 302, 304, 109 N.E.2d 8, 9 (1952); Miller v. Bureau of Unemployment Compensation,

160 Ohio St. 561, 563, 117 N.E.2d 427, 428 (1954); State ex rel. aifichaels v. Morse et a1,

Industrial Commission, 165 Ohio St. 599, 606, 138 N.E92d. 660, 665 (1956). The power to
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review the Commission order on appeal does not inherently include the power to stay the

Commission order outside of statutory authority, pendi.^g appea, when there is statutory

^^o-v'3ion p^isel.v for such a stay. Certainly nothing in the Constitution says otherwise.

R.C. 4903.16 provides the mechanism for parties to apply for and obtair. a stay ftom this

Court. There is no other mechanism ^vaiiablee To grant a st-ay, ¢,1^:,.s Court must abide by that

mechanism, rather dm disregard I Otherwise, if there is a separation of powers violation, it is

created by the Court disregarding the legislative prslicywmaking of the General Assembly through

the provisions it has placed in fbe statute.

Tle r^^ebanism requires a bond, and the bond must bee sufficient for the prompt payment

of all damages caused by the ^.eiay in the enforcement of the Commission's order. That is

exactly what this Court has held in the past, and what it should hold now.

B. A Pub^^ Office Exemption to R.C. 2505.03(B) Does Not Apply to the Bond
Requir^^ent Under R.C. 4903.16.

Chapter 2505 is a broad chapter governing the appellate process in the absence of a more

specific statutorily defined ^^ocess. The statutory framework for this appeal conferred by R.C.

4903.11 and the mechanism for a stay under R.C. 4903.16 do not invoke R.C. 2505.03(.^) to

create an exemption from the posting of a bond. R.C. 2505.03 applies to appeals generally. But

as an administrative appeal -ander R.C. 4903.11 and R.C. 4903.16, this appeal is different from

those general appeals. And in fact, R.C. 2505.03(]^) states that "Unless, in the c^..^^ of an

admknx^trativewreiated appeal, Chapter 119, or other sections of the Revised Code ^gg^, such

an appeal is ,^^^emed by this chapter... ." [Emphasis ^...dded.]

Ciearly, "other sections" of the Revised Code apply to this appeal. R.C. 4903.16 states

t}ie "the appellant shall execute an uxdertakin^ payable to the state in such sum as the supreme

court prescribes, with surety to the satisfaction of the clerk of the Tapr€^^^ court, condi^oned. for

6



the prompt $^^y.-Lnent by the appellant of all damages caused by the delay in the enforcement of

the order complained oI'e e , ,.'g See, also, City of Columbus v. Pub. Util. Comm., 170 Ohio St.

105, 108, 163 N.E.2d 167, 170 (1959) (the "statutes of Ohio provide the method of appealing

from firal orders of the Public Utilities Commission to this court.") Accordingly, the Court

cannot apply R.C. 2505,03(B) to eviscerate the condition precedent required by R.C. 4903,16,

C. ^^erv Ap^^flant Will Appeal Every Commission Decision in Order to
Intrada^^^ Delay Without Recourse If No Bond is Required.

If a stay is not conditioned with sufficient bond, the Court will have initiated a sea change

in the law that will cause parties to appeal every rate decision that the Commission issues.

Appellants will seek to introduce delay lnra,te changes and appellees will have ^^ recourse for

the b^ caused by the delay wUe the case is on appeal. This creates a significant, yet

unjustified incentive for appellants to always file an appeal - regardless of whether the appeal

has any merit, because an-y benefit for an appellant from delay in rate changes would outweigh

any cost of losing an ^^^eaL This would be an unintended consequence if this Court ignores the

bond requirements that the General. Assenbly put into R.C. 4903.16.

Moreover, ar, this case, there are four appellants. '^`b.ere is no 111-ard-ship to asking the Ohio

Consumers' Counsel, Ohio Partners for Affordable Energy, The Kroger Company, and Ohio

Manufacturers' Association to jointly provide adequate bond, if they want a stay while their

appeal is pending.

7



III, Stare Decisis is Important When Interpreting Statutes Such as R.C. 4903.25.

A. This Court AIready Has Set For"th the Importance of Stare Decrsise

This Court has stated that stare decisis "is the bedrock of the American judicial system."

Westrield Ins. Co. xP. Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849 (2003), para 1. Going on:

Well-:^asoned opinions become controlling precedew" thus creating stability and
predictability in our legal systein. It is only with great solemnity and with the
assurance that the newly chosen course for the law is a significant irnprovement
over the current course that we should depaft from pr^cedlent., Id.

On that basis, the Court held that:

A prior decision o.f the Suprer^e Court may be overruled where (1) the decisiorx
was virongly ^.echded at 6e time, or c1^.^ges in circumstances no longer justitT
continued adliebence to the decision, (2) the decision defies practical workability,
and (3) abs^.^doning the precedent would not create an andue hardship for those
Vb.o have relied upon it. Id., Syllabus at 1.

It is impossible to improve upon these statements, and they should apply to cause this

Court to lift the stay or require a substantial bond.

This C®ueL has repeatedly reiterated the requirement to post a bond to secure a stay under

R.C. 4903.16. See, e.g., Office of Consumers' C€^^n-sel v. Public tltal Comm., 61 Ohio St. 3d

396, 403, 575 N.E.2d 157, 162 (1991)s City of Columbus v. Pub. Util. Comm., 170 Ohio St. 105,

112, 163 N.E.2d 167, 172 (1959); Keco Industries, Inc. v. Cincinnati & Suburban Bell Te1. Co.,

166 OWo St. 254, 258, 141 N.E.2d 465, 468 (1957). This Court recognized the filing of a bond

is ^part of the procedure that must be followed for an appellant seeking a stay.

In fact, this Court has recently stated:

To the degree that the bond requirement poses a barrii ers however, it is one that
must be cured by the Gerieml Assembly, Unquest<onably, it is tile prerogative of
the General Assembly to establish the bounds and rules of p-abiic uffiity
regulation. See, e.g., A^on v. Pub. Util. Comm., 149 Ohio St. 347, 359, 78
N.E.2d 890 (1941,8) C"tbe legislative Isa°^.^c-a of -Che state ^^^emment may confer
ulaon9" the Cz^mmissiorn "very broad [powers]" for the "supervision, -r^gulation
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and, in a large measure, control of the operation of public utilities"). And our
"revisory jurisdlction9p over a^ericy proceedings is dmited to that "conferred by
law." Section 2(d), Article IV, O1^^ Constitution.

In reApplication of Columbus SouthernPowcrp 128 Ohio St. 3d 512,201 1mOb.i.o-1788, para 19.

it is not just in these cases where this Court has denied stay requests under this precedent.

See, c.g., MCI Telecommunications Corp. v. Pub. Util. Comm., 31 Ohio St. 3d 604, 510 N.E.2d

806 (1987); Consumers' Counsel v. Puh. Util. Comm., 109 Ohio St. 3d 1492, 2Q06-®b%oa2762s

848 N.E.2d 856 (2006); Consumers' Counsel v. Pub. Util. Comm., 107 Ohio St. 3d 1679, 839

NX.2d 401 (2005); Reading v. Pub. Util. Comm., 105 Ohio St. 3d 1496, 825 N.E.2d 612 (2005);

Ameritech Ohio v. Pub. Util. Comm., 79 Ohio St. 3d 1473, 682 N.E.2d 1002 (1997). nis list is

not exhaustive of cases with a published opinion. In addition, there are many instances where

there is no published decision: Supreme Court Case LNo. 09m314, In the Matter of the Application

ofihe East Ohio Gas Company db.€z. Dominion East Ohio, Entry Denying Stay Request, August

29, 2009; Supreme Court Case No. 08-1837, In the Matter of the Application of Duke Energy

Ohio, Inc., Entry Denying Stay iZequest9 June 1, 2009. There are many more instances where

this Court has followed these precedents and applied them to either deny s'^.ys or demand

sufficient bond. This avalanche of precedent matters. These cases are deeply imbedded in tla^

framework of utilities appeals dating back over 50 years. There are no prior instances ffiat Duke

Energy Ohio could find under R.C. 4903.16 where this Court has granted a stay and ordered that

"no bond for the stay is required" - until this May 14, 2014, order. It has been recognized time

and time again that this Court's role is to apply R.C. 4903.16, not circumvent it.

B. This Court Should Neither Second-Guess Its Prior Decisions Nor the General
Assembly's Intent in Requiring a Bond in R.C. 49i13s16,

It has been shows. ^'^h.a.t the statutory requirements ^^r obtaining a stay in this

administrative appeal do not violate separation of powers or other Constitutional coneems. It has

9



been shown that R.C. 2505.03 does not apply to statutory requirements under R.C. 4903.16. It

has been shown that there is no recognizable harm to the Joint Appellants or their constit-aentsg

whereas the question of public policy is left to the General Assembly, not this Court, to decide

the mechanisms for appellants to obtain a stay of Commission orders while those orders are

^e-viewed on appeal. It has been shown that there is &,abstan.tial larm. to Duke Energy Ohio if the

stay is granted without recourse for the lost revenues. And it has been shown that there is no

good reason for the May 14, 2014, order's departure from the statutory framework and over 50

years oI'consistent 1egal precedent over the same questions adjudicated by this Court.

Acc®rdingly, this Court should not ^^^ondaguess the wisdom of the General Assembly in

passing this statute, nor the prior Court decisions in interpreting it. °I $^is Court should apply the

statute to the Joint Appellants' request for a stay and either deny it or condition it upon sufficient

bond to cover the prompt payment by the appellant of all damages caused by the delay in the

enforcement of the order. This is what the law requires.

IV. CONCLUSION

For all of the reasons stated above, Duke Energy Ohio, Inc., urges the Court to lift the

stay or condition the stay on a bond in the ^ount of $55,523,788 plus $357,666 per month times

twelve months, for the potential time this a^peal will take to complete to cover the payment of

damages caused to Duke Energy Ohio by the delay ^^^ enforcement of the Commission's

Order.
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BEFORE

ITIE PUBLIC UTILITIES COMMISSIOiN OF OHIO

in the Matter of the Application of Duke )
Energy Ohio, 1nc^F for an. Increase in its ) Case No. 12m168.5-GA-A1R
Natura]. Gas Distrabuti^nRates.

1n the Matter of t)he Application of Duke ) Case No. 12A1686-GA-ATA
Energy Ohio, Inc,jor Tariff Approva1. )

In the Matter of the Application of Duke )
Energy Ohio, Inc.9 for Approv^.,1. of an ) Case No. 12m1687-GAmAl.,T
Altemative Rate Plan for Gas ^^str1^ution )

)Service.

In the Matter of the App1i^ation of Duke- )
Energy O1^o, Inc., lor Approval to Change ) Case No. 12-1688-GA-AAM
Accounting ^^^ods. )

OPINION AND ORDER

"`he Commission, considering the ^bo^^-enti#1ed applications, the Stipulation and
R^^^en^atiori, and the record in these pr+^eedingpy hereby issues its Opinion. and
Order in these s^^^^^^.

APPEARANCES:

Amy B. Splxlerr E11zabetli H. Watts, Rocco D"A^enzo, and Jeanne W. Kingery, 139
East ^ourffi ^^^^^ Cincinnati, Ohio 45202, T^e Miller LLP, by C-Imstopher L. Miller, 250
West Street, Columbus, 01-d^ 4.1215 and Kay Pashasy One ^er^can Sq-aarer Suite 2900,
Indianapolis, Indiana 46282, and Frost Brown Todd LLC, by Kevin N. McMurray, 3300
Great American Tower, 301 East Fourth Street, Cincinnati, Ohio ^^^^^^ on behalf of Duke
Energy Ohio, Inc.

Mike DeWine, Ohio Attorney General, by John H. Jones, A^^^^^^ Section Chi-ef9
Thomas W. McNamee and Devin D. Parram, Assistant Att®^^^^ General, 180 East Broad
Street, Columbus, Ohio 4,3215, on behalf of Staff of the Comn-dssaoxx,.

Bruce J. ^^^^onr 6.^io ^^rLsumers' Counsel, by Joseph P. Serio, lwry S. Sauer, and
Edmxind J. Berger, Assistant Consumers' Counsel, 10 West Broad Street, Suite 1800,
Columbus, 011i^ 43215, ors behaH of the residential utility customers of Duke Energy Ohio,
Inc.
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^oReen L. Mooney, 231. West Lima Street, Findlayg Ohio 45839, on behalf of Ohio
Partners for Afforda^^^ Rnergy,

Cupen^er [,App^ & Leland LLP, by Kimberly W. Bojko and ^ory M. Mokder, 280
North High Street, Suite 1300, ^^lmnbus, Ohio 43215, on behalf of ^e Kroger Coxnpany.

Douglas E. Hart, 441 Vine Street, Suite 4192, Cincinnati, Ohio 452O2, on behalf of
The Greater Cincinnati Health ^^^cii.

^^^kex & Edder, LLP, by Thomas J. 09Brienr 100 South Thi-rd Street, Columbus,
Ohio 4,1215r on behalf of the city of Cancirmald.

Vorys, Sater, ^^^our & Pease, LI^^ by M. Howard Petricoff, Stephen M. Howard,
and Gretchen Petrucci, 52 East Gay Street, ^olumbusq Ohio 43216, and Vincent PaTisi and
Matthew Wltite9 Intmt^^^ Gas Supply, 6100 Emerald Parkway, ^^^liri-, Ohio 43016, on
behalf cif Interstate Gas Supply, Inc.

Douglas E. Haxt9 441 Vine Street, Suite 4192g Cincinnati, Ohio 4.5202, on behalf of
^^innati Bel1 Telephone Company LLC.

Robert A. Brundrett, 33 North ^^ Sf-reet, Colurnbus4 ^^o 43215, on behalf of
Ohio Manufact.urers" Association.

Kegler, ^^owri, Hill & Ritter, LPA, by Andrew J. Sonderman, Capitol Square, Suite
1800, 65 East State Street, Columbus, ^Wo 43215, on behalf of People Working
Cooperatively, Inc.

Joseph M. Clark, 21 East State Street, Suite 1.900, Columbus, O^do 43215, on behalf of
Direct Energy Services, LLC, and Direct Energy Business, I.LC.

McIntosh & ^^Intosh, by A. Brian ^cInt:osh, 1136 Saint Gregory Street, S-aite 100,
Cincinnati, Ohio 45202, on behalf of Stand Energy Corporation.

OPINION:

1. HISTORY OF"I^ PROCEET,7^T^^

Duke Energy Ohio, Inc. (Duke, Applicant, or Company), is a ^altu.^^ gas company
as defined by RZ 4905.03 and a public utility as defined by R.C. -1905.02 and, as such, is
subject to the jurisdiction of this ComrrdssYon, pursuant to R.C. 4905,04, 4905.05a and
4905.06. Duke currently supp'es natural gas service to app^^^irna^^^y 426,000 customers
in eight counties in southwestern Ohio (Staff Ex. I at 1).
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On June 7, 2012, Duke filed a notice of intent to file an ^pplicatio-n for approval of
an ^ncT^^^ in its, natural gas rates and related applications for tariff approvalf an
alternative rate plan, and to dhar^^e accounting ^^^od& In its notice of ^.^etents Duke also
^^quested a waiver of certain standard ^ihng requirements Y^^.ting to the Applicant's
-el€^cL-ic a^tihty operaLi^^ and certain payroll analysis. By Entry issued July 2s 2012, ^.^.^
Comn-dssior, der¢ied the request ^^T waiver as it relates to the Applicant's ^lec^c utility
operations and granted the ^^h-d^g waiver request. By t^^ ^^^^ Entry, ze
Commission approved a date cert^i -of ^^^ 31, 2012, and a test-year period of January
19 2012 ftough. December 31, 2011

Duke filed its application to ^ic^^^^^ rates, along with the requisite standard .£illing
requirements, an July 9, 22-012o fr. its application, Duke sought a ^^^^^^^^ increase of
$44y607,929y or approximately 18.09 percent over current revenue. On July 20, 2012, Duke
filed its suppor&g testimony. On November 28, -7014 Duke f€l^d proof of publication of
its notice of the application, in accordance with R.C. 4909.19 (Duke Ex. 3)..

By Entry issued August 29,2012, the '°:on: ^^^ion accepted t-h^ application for filing
as of July 9, 2012, and ordered the Applicant to publish notice of the ap^likation, pu^^uant
to R.C. 490U9. By Entry issued January 18, 2013, motions to intervene filed by the
following eiitif^^^ were ^anted; Ohio Co^^^^^^^' Counsel (^CC)g Stand Energy
Corporation (Stand)r Ix^terstat^ Ga^ Supply, Inc. (IGS); The Kroger Company (Kroger); city
of Cincinmti (Cfficznnati)9 ^^^o Partners for ^^^^^^^^ Energy (OPAE); Cincinnati Bell
Telephone Company, LLC (CBT); De Greater ^incirmat.i Health CouM1 (GCHC); People
Wo:rk-in.9 Cooperatively, Inc. (PWC); Okdo Manufacturers' A^^^^on (OMA); an^. Direct
Energy Business, L=T,^'^ and Direct Energy Services, LLC Gpintl^; Direct Energy). Further,
the motion for admission pro hac vice of Edmund J. Berger, on beha.1.^ of OCC, was granted
by Entry issued December 21, 2012, and the motion for ^dmx^^^on pro hac vice of Kay
Pashos, on behalf of Duke, w^^ granted at the hearing on April 29, 2013e

^suant to R.C. 4909.19. the ^mx^dssiorf's Staff (St^ conduct^d. m^ investigation
of the application andfiled its report (Staff Report) on January 4g ^01.3 (Staff Exe 1). Copies
of the Staff Report were served upon the mayor of each affected municipal corporation
and other persons the Co,xunission ^een-ied hiter^^bedf `a^ ^^cordznce with the
requirements of R.^ 4909.19. In the Staff Report, Staff recommends a revenue decrease
ftom current revenue of between $10,725,809 and $3,358,775, or a decrease from culTent
revenue of '^t^re^.^. 2.80 percent ai^.d 0.88 percent (Staff Ex. I ^.^ ^^ d^-1). O^;^^^ta€^^^ to
the Staff Report were filed by Duke, IGS, ^.."^Ts PnVQ, GCHC, OCCb Kroger, Di-rect Energy,
and OPAE on February 4, 2013. ^^tio-ns to strike Duke's objections related to t",^e
r^^omm^ndati^m in the Staff Report regarding Duke's cost ^^oveny for the investigation
and remediation of the Appl^cant°s n-tanufactured ^.^s plants (MGPs) wete fi1ed b;,Y Staff
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^^^ ^^^ on February 7, 2013, and February 199 2^^^^ respectively. ^ February 26s Z01^^
Duke ffied its mem^^^tdum. contra the motions to strike fi^^d by Staff and OCC.

By Entry issued january 18, 2013, the evidentiary hearing was scheduled to
commence one business day after the conclusion of Duke's electric rate cases filed in ir^ re
^^^ Energy Ohio, Inc., Case No. 12ri1682-ET AiRy et al. (Duke .^^^^^ Rate Case), which was
scheduled to commence on March 25, 2013o In addition, a separate Entry issued on
^anuary 18, 2013, scheduled the local public hearings for February 19, 2013, in Hamz^ton^
Ohio; ^^^ruaxy 20, 2013, i-n Union Township, Cincinnati, Ohio; February 25, 2013, in
Middietowre., Ohio; and February 28, 2013, in Cincinnati, Ohio. Notice of the iocal public
hearings was published in accoxdart^e with R.C. 4903.083 and proof of such publication
was ffl^^ on ^^^ruary 1.9, 201.3, and March 1Z 2013 (^^^e Exs. 4-5),

On Aprzl 2, 2013, as corrected on April 24, 20136 a Stipulation wad €^^^^^ndat€on
^Stiiaulati.on^ was filed by some of the parties to these cases. As part of that Stipulation, the
parties agreed to litigate the i^s-aes related to the AppiZeant`^ recovery of the ^^^
remediation costs at the evidentiary hearing in these cases. By Entry issued April 4, 2013F
the evidentiary hearing was .^eschedifled to April 29, 2013. The evidentiary hearing
commenced, as rescheduled, on AprL 29, 2013, and concluded on May 2, 2013, ^nit-ial
briefs -were filed or, Jnne 6s 2013, by Duke, Staff, Kroger, jointly by GCHC and CBT
^^^^/C^^^, and joind^ by ^CC and OPAE (OCC/OPAE). Reply bri^^ were filed by
Duke, OCC/OPAE, Kroger, C`^k^^^^BT, and OMA on June 20y ^013o

Columbia Gas of Ohio, Inc.- (Columbia) filed. an aa-dc,a.s curiae brief and an an-.acu^
curiae reply brief, on. June 6, 2013, and June 20, 2013, respectively. On June 6, 2013,
Columbia filed a motion for leave to file its ^icus briefs in these matters. On June 21,
2013, ^^C filed a memorandum contra C€eiumbia's motion for leave to file ^^^^ briefs.

On June 6, 2013, OCC filed a motion requesting the C6mn-dssaoz^
admkii^tra^^e notir-e of two documents from Duke's website regarding the MGP issue.
0-n June 11, 2013, Du^.^ f-i^ed a memorandum contra OCC^ motion to take administrative
notice, along with a motion to strike reference to the documents in the brief and reply'orief
zzled by OCC/OPAE. OCC replied to Duke°s memorandum contra the motion to take
admhi:is-tr^^^^ notice and filed a memorandum contra Dukds motion to strike on June 18,
2013, and jtute 26, 2013, ^^^^^ctiveIy< Duke replied to OCC^ memorandum contra the
inotion to strike on,^une 28f 2103.
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IL PEiNDi^G MO`i`^ONIS AND ^^^UESTS FOR REVIEW

A. Columbia's Motion For Leave to File ^^^^s Curiae Briefs

-5--

Col.umbi^ requests leave to file ariticus briefs in order to support ^uke's request to
recover deferred environmental investigation and remediation costs associated with
fo^.er MGP sites. In support of its motion, Columbia notes that, by Entry issued
September 249 2008d in In ^^ Co^unibia Gas qf'Ohiq, .iyic,y Case No. 08^606-GA-AA1^ (Columbia
Deferral ^av), the Commission approved an application by CoI-ambza to defer its
environmerital investigation and remediation costs i^^cu^^ed after January 1, ^^^^^
Pursuant to the Coirn.ussi€an'^ Entxy in the Columbia ^ef^rral Cams Coiumbid^ recovery of
tne deferred costs would be add-r^^^ed in Columbia's next base rate ^^. According to
Coluinibias its future ability to recover those deferred costs is now tl-ireat^^^ by
extraordinary and erroneous legal positions taken by Staff in the instant proceedings.

In support of its motion, Columbia points out that the Commi.9szon has granted
mter^st-^^ parties leave to file L-rief^ as ^^ii curf^e in severa7. ^^^es, where full intervention
is not necessary or warranted, citing various ^onunissFon cmes, including In ae. Columbia
Gas of Udoy rne., Case No. 94-987--GA--AiRf Entry (Aug. 4, 1'^^^) and In rf: FirstEnergy Corp.F
Case No. 93-1212mEL-=, et al.f EnLry (Mar. 23, 2000). Columbia notes that S"caff
acknowledges in the instant cases that the question of whether Duke can recover the MGP
costs, ^^en if ^^^s were not used and useful in rendering natural gas distribution service
at a date certain, is "essentiaiiy a legal issue" (citing Staff Ex. 6 at 4). Therefore, Columbia
asserts that its s€^^^i%ion of axnicas briefs on this, Aimi.t^^ legal issue, ^^ the post-hearing
stage of these proceedings, wiU not prejudi.^e anv partye Moreover, Columbia states that it
^ contribute to the full de-velop^ent and, equitable resolution of the MGP issue in t-hese
prrxeedin^^

In its memorandum contra Columbia's motion, ^C ii^^es that Columbia's ^obon
was filed 122 days after the ^^affline .^o-r th^- filing of motion-s to intervene in t:^^^^ cases.
OCC argues that, through its amicus briefs, Colu^a.bia is attempting to influence the
Cs^nurdssioe^ decision in these --^Lqes3 which involves a different utili^ and dzffferent
customers. Accord^.^.g to OCCq Ccslum bia is attempting to interject itseli into the Duke
cases because of what Columbia perceives as Lie potenhal precedent that tn^ current Duke
cases ^ouid have on a future Coi-abia. rate case. OCC states tlat Columbia has offered
not.Wng new or different in its briefs than the argument made by Duke. OCC cites to
Commission precedent to support its posifiian ffia.t the claimed interest of protecting
agahtst the seffing of p^^^edent was not sufficient grounds for granting intervention. See
,^n re Vectren ^^^^rx-ry of Oliio, Inc., Case l^,To. 08-220-GA-GCR, Entry on Rehearing (Aug. 10^
2005) (Vectren GCR Case); fn re Ohio Edison, et aL, Case No. 09-906-ELmSSO, Entry (Dec. 11,
2009). Furthermore, ^^ ^rgLies that, if C€^lu.n-eoiaas motion. is granted, other parties in
^^ cases would be pre^^.dicedr'^.^e Colr^^.bi^. iqc^^:ld be allowed to pa^icip^.te in the
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proceediti,^s without being subject -to the same sr-rutiny as other parties, e.g.^ discovery.
Finally. OCC asserts that, if ami.cu.s briefs were to ^^ ^^Jnwed., the ^^ic-us process should
have been, noticed to ai stakehoiders interested in this issueo t_,^^ew.is-,-ff Kroger asserts that
Co1umbWs motion to file ^^^^s brief^y at this late stage of th.^ proceedings, is ln vioiation
of the Commission's rules and would be prejudicial to the interven^rs, because they have
-not had a chance to question or cM1enge the statements asserted by Columbi^ (Ki^oger
Repiy Br, at 5).

The Canumission finds that the determinati^ii as to whether it is appropriate to
perndt the filing of amicus briefs in a proceeding must be made based on the individual
case bar and the issues proposed to be addressed by the m€^vant^ OCC9 in is opposition
^^rnoraMu_m,, m^scharacterizes previous rutu^^p by the Conunission in its attempt to
draw a comparison between the rulings in th€^^^ ^^^s and the instant cases. For example,
the request for leave to file an an-aicus memorandum in support o^' an application for
rehearing in the ``^^^^^ GCR asa obviously came at the reheardngstage of the case, we:^
beyond the briefing stage of the proceeding, and the issues raised in the ^rnicu^ filing in
the ^ec^^^ GCR Case were primarily policyWori^j-it:ed. ^onv^^^^^^, Columbia's moUon for
leave to file amicus briefs in the imstant cases r-ame at the briefing stage of these cases and
Columbia's briefs are solely focused on the ,^egzd ^fters pertaining to the MG.^ cost
.^^overy, In addition, ffi^ ^onxmission believes that perr-iittng Columbia to file its arni^^^
briefs wd1 :aiot prejudice any party to these proceedings and will, in fact, ^^sist with the
consideration of the legal issues briefed in these matters. Accordingly, the Commission
finds that Columbia's motion for leave to file arnic^ briefs is reasonable and should. ^
gra-ntedo

B. OCC's Motion for Adniinistrative Noti^^

On ^une 6, 2013, ^C filed a motion requesting the Commission take
adn-dnist~ative notice of the two documents from Duke`s website %rhi^^ contain frequently
asked questions and answers about the West End and East End MGP sites that are at issue
in these cases (^ebsit^ documents). OCC submits that the doc.^^ents conta.in. i°s^ormati€sn
relevant and important to the ^^^oming dedsi^n regarding Duke's recovery of the MGP
costs associated with f-h^ ^^^ediat.ion of th^se sites that ^^ only recently became aware
of. Accordin_g to OCC6 the documents include facts and a^.^.inissions by Duke and,
therefore, they should be ad.niinistratzveIv noticed. ^^C notes that it bas incorporated this
information into its post^^earing brief.

In support of its motion, OCC states ftt these website do^^ents equate to
adniission^ by Duke that ^ontracUct some of the c1agm-s made by Duke at the hearing in
these casesa OCC cites to Ohio Evid.R. 201(^) for the position that judicial notice of any
adjudicative fact that is not subject to reasonable dispute inay be taken at any stage of a
proceeding, st'ating, that tl-d^ rule aR€^^ ^ courts to fiil gaps in the record. OCC
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acknowledges, that the Supreme ^ourt of Ohio (Supreme Court) has held that, while there
is tio absolute right for. the takin.g; of admin-istTative nofice, thi-re is no prohibitior. against
t^e Co-mmiss^on taking such notice of facts outside of the record in a case. See Canton
St-^^age and Transfer Co., et al.9 v. ,^^^ Util. Comm., 72 Ohio St3d 1, NeE,2d 136 (1995), citing
Allen dob,a. J&M Trucking, et ao, v. AN& Util. Comni., 40 01-ac St.3d 184,532 N,E.2d 1307
(1988). OC^ points out several cases where the Commission has ^^en administrative
notice of facts, cases, entries, expert opinion testimony, brieas, and entire records ^orn
offiez proceedings. According to OCC6 Duke wrsukd not be ^rejudxced by a taking of
admirtistradve n+^^^e because the website d^.^reent^ were posted by Duke on its website;
thQrefore, it ^ Duke`s own admission, not hearsay, that ^^^ seeks to ^oti^e and Duke can
not claim, that it did, not have prior knowledge of the infc^rn-iation. In add^^ori, OCC states
that, since Duke will have ^ opportunity to res^ond to the irdorrraatn.on contained in the
websitw docmentsr through its repfy bdef^ Duke will not ^ prejudiced.

Duke opposes OCC'^ i-notion for aduunistr^tive notice, pointing out that the
w4bsite documents in question have been available on Duke^s website since the time the
application was filed ^. t-h^^^ cases and, ir fact, the ^^ormat^on was referenced in Duke
witness ^^^^^cik`s t^sti^zonyr as wel.1, as Staff data requests that were served on OC^
(Duke Ex. 21 at 11, 16). In fack the infoirnat^ort, which Duke asserts is not contrary to any
^^^mation presented on the record in these cases, has been on the Appli^anfs website
^irice 2009 and 2010 for the East axid West End sites, respectively. Moreover, Duke states
that the attorney examiner closed the record in these cases, with no objection from any
party, and ^^C has f^-ed to file a motion to reopen the record in these cases. Duke
maintairLs that, liad ^^^ offered this evidence at hearing, Duke may. have offered -rebuttal
testimony ; howe-,^Yera since it no longer has ttds option, Duke would be unfairly prejudiced
by the adrrd^ssion of this evidence at this late date.

Duke notes that, wbi1e the Supreme Court bm affirmed the Commission's ability to
take administrative notice of matt^^^ outside the record, such notice bas consisted of the
Commiss.xon°s own records. See ,^ch^sterv. Pub, ^tiL Comm, 139 Ohio St. 458 at 461, 40
N.E.2d 930 (1942); Canton v. Pub. UtiL Comm., 63 Ofiio St.2d 76 at footnote 1, 407 N.E.2d 930
('1980), However, Duke states that the Supx^erne Co-^^ has also held that the Commission
m-ay not take administrative notice of matters outside of the record, in particular, where
tht-, matter sought to be adadtted in not the ^ommassior.9s own record. See Forest Hills v,
Pub, Util, Gmm.J 39 Ohio St.2d 1, 313 N.E.2d. 801 (1974)o Duke offers that, in Forest a-filts,
the court found ^be, the evidence must be introduced at ;^^aring or brought to the
attention of the parties prior to the decision, with an opportunity to explain and rebut.
Diike points out that none of the cases cited by ^^^ in support of its motion involve
matters not otherwise uqthin the Co=ass^on's own record. M*^^^^vez, none of OCCYs
cited cases involve the adn-iission of evidence c^^^ month after the hearing is ^^^^^d and
involve xrgozniation that was publicly available during the pendency of the r-ase.
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^^ly, Duke states ffiat OCC seeks to misuse 01-si^ EvidoR. 201, which a^^y allows
judicial notice of an adjudicadve fact that is not ^ubkect to reasonable d^^pute, Duke
asserts that the evidence OCC seeks to have admitted goes to the heart of the MGP dispute
in theses cases and.f thus, the admission of such evidence would be ^^^trary to Ohio
Evid.eR. 201 and should not be admitted.

Upon consideration of OCCs motion for adn-zzi^trative notice and the responsive
pleadings, the Commission finds that it should be denied. As poi°:ted. oeit by Duke, the
website d.^ument^ are not new documents recently posted by Duke on its website; rather,
^ev have been on I3uke"s website for at ^east three years and., in fact, the website has been
ref^renced, in discovezy and testimony in these cases. For OCC to now attempt to utilize
4his zadorma.tion to discredit the sworn testimony of witnesses ffiat OCC had ample
^^^^^rturity to depose and cro^^-examine, at this late date, is hia^propriate. OCC's
argument that Dukes due p-ra^^^s rights are protected by merely affording Duke the
^^portunity to respond to the bate- fiIed website documents in its reply brief is weak, at
best. As ^oted. by ^u-ke, tl-k^ issue OCC is attempting to address through these docua^ents,
affects a I^^^ part of the Cozrvnissaon^s fhrial decision in these ca^e& Thus, a^sc-nt wellm
sub^tantiated arguments to reopen these proceedings in order to provide Duke the
opportunity to respond, ^hdch, as Duke notes, OCC did not requ^.^t, the z^ormahon. €^an.
not be ad.raitted into the record. Accord..ingly, OCCs motion for adniirdstrat€v^ notice
should be derded.

Finally, Duke moves to have any references to the late--offered information st^^ken
from the initial a-nd reply briefs filed by OCC/OPAE. OCC opposes I^uke's motion to
strike stating that Duke has failed to conform to the Commissionss rules, because Duke did
not indud.ef as part of its mofiom a memorandum in support of its motion, ^ik accordance
with Ohio Adm.Code 4901a1¢12o In reply, Duke axgu^^ that ^CCs argument regarding
01-io Adm.Cod^ 4901-1-12 elevates ^am.i. over substance, in that, if the Commission d.^^^^
OCCs m^^on for administrative notice, any references in the briefs t^.^ thp- website
docunients must be igraored. 'I'he Commission agrees that, even absent Dulke'^ stated
request to strike references to the website documents, since we deniel. OCC's motion f€^^
adrmni-strative notice in the proceeding paragraph, it €-s necessary to strike any references
irt the brief and reply brief filed b^ OCC/OPAE to the website d^^e^.ts. '^.ereforer^^e
find that ^.^efs motion to st^^ should '^ granted, and any such r^^^^^ces should be
stricken from the brief and reply bri& filed by 0CC/0PAE and disregarded.

C. Motions for Protective Orders

At the hearing Ln these cases, Ditke m.oved for the issuance of a protective order
regarding certain information coa-itai,.^.ed ^^t' W.-n the testir-z,o^y and exhibits of ^C
witnesses Campbell, OCC Ex. 15a1d and Gould, OCC Ex. 17^1, as well as OCC Ex. 6.1, In
support of its motions, Duke asserts that certain i^^ornmti^^ ^ontaa.ned in these exMbs ts
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ref^^^ to sensitive infrastructure that is considered coidident€al by the ^^^artrnent of
Homeland ^cuAty; tberef^^^^ Duke xequest^ the information .a-aot be made public. In
addition, Duke requests that certain information w€^^^^^ the bid pr^^^^ be treated as
confidential trade ^^^reet infoxmat,aon. At the hearing, no one objected to Duke's motions
for protective order and the ^^om^^ ^^^^^er found ffiat the motions were reasonable
and should be granted.

Ohio Adm.Cod^ ^^01-1w24f provides that, urdes& ot:emyi^^ ordered, pro^ecive
arders issued pursuant to ^^s rule, automatically expire after 18 momths. However, given
that the exhibits contain ^^^tive utility ^^stracture, corwi^^^^^ with previous rulings on
such critical energy ^^^^^^^^ infcirma^on, the Commission finds that it ivc^uld be
appropriate to grant protective treatment indefinitely, until the Commission orders
otherwise. Therefore, ^^ the Commission orders othenri.seF the docketing division
should maintain, under seal, the i^^^^^on filed confidentially or, Fe°z^^^^^y 25, 2013, and
May -14 and 15,2013.

If the Commission believes ^^^ ^^^rmatioa^ should no longer be provided protective
treatment, prior to the release of f^^ in^^rmationf the parties ^111 be notified and given an
opportunity, in accordance with Ohio Adm.C^^^ 4901w1w24^^^ to file motions to extend a
protective order.

De ^otion for I^^^^ocuLoa A eal ^^-^^^ ^ ^^^ ^^^^ ^^ Brief

By Entzy is,qued Aprfl 46 2013p ^h^ attorney ^xar,^^^, inter alia^ granted fhe motion
to extend the h^^rin^ date in these cases filed by Duke, OCC9 ^FAEa GCHC, Kroger, Direct
Energy, OMA, IGS, MIVC, CBT, Cincinnati, and Staff. in that Entry, it was noted that, on
AP-ril Z 2013, the Stipulation was filed. by some of the parties to these cases and, as part of
the Stipulation, the pard^^ agreed to litigate the ^GPa^^^^^^^ issues at ^^ evidentiary
hearing. Therefore, the attorney ^^an-dner established April 2Z 2013, as ^^ deadline for.
each pa^ that ^^^^d an ^^^ection_t^ the Staff Report to file a ^^^^emetit zdentifyffi,^ whic-li
ob^ectio^ pertain to the issues that are not part of the Stipulation and wiU be litigated at
the ^^identiazy hearing; each party Fna^ previously preffled ^^stimonv to file a statement as
to whether theix witnesses will, appear at the evidentiary hearing ^na, if so, the party sbA^
identify wI-dch porEc^^ of the ^itftesses' testimony address the i^sues, that will be litigated
at the h+^axLng; and Staff and all parties ^^ia1^ file any ad^.^tiona1. ^^^e-rt testimony. On ApH
22, 2013, testimony was filed by Duke, Staff, OCCy and Kroger.

On April 24, 2013, OCC/OPAE fUed a joint motion to strike the additional
testimony filed by Duke on AprzS. 22, 2013. OCC/OPAE note that Duke's addA^ona1
^e-stimony £°ji^^ on Apz-U 22, 2613^ was f1ed nhne inont^^ past the deadline for direct
^^stimon;^ and h^o rno:^^^ past the deadline for supplemental direct testimony.
According to OCC/OPAE, the April 4, 201^ ^^^ was not ^,..^ invitation to ^^ovide, for the
filing of this direct testimony on the ^GP issue, but was intended only to allow parties to
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adda°^^s tiie impact, if any, of the Stipulation on the issues for hewing, ^ uxthermore,
^^C/ OPAE state ^^^t ffi€^ ^^stisnony filed by D€ak^ on April 22, 2013, was, in fact, ^eb^tta^
testimony, In sup^o-r# of their motion, 0C^/0PAE arg-e that Ohio Adm-co^^ ^^01m'^-(PIr
App, A and 4901-1-29 x^^^u-il-e u.fflities to file their testimony in rate cases on a.^pecifi^
schedule to allow intervenors to prepare for the. hearing and file their testimony with
knowledge of the utilitVs direct testimony. The exceptions for allowing the filing of
supplemental testimony set forth in the ri:^e are not applicable here, according to
OCCIOPAE. ^^ ^^C/OPAE ackno-AYied^^ that the rules n.a.^ be waived for good
cause shown, they believe that, since the rules do not provide a-ny other opportunity to file
additional di^^^^ testimony in a rate prc^^eeding, DuksE°^ testimony s'nould be stricken,
Absent the oppartm-.ity to ^^nd^^t discovery and prepare for crossm^xairAnation,
OCC/OPAE assert that Duke°s testimony, filed on A^rg 22, 2013, i,,^ highly prejudicial to
OCC3 OPAE, and other parties.

On Aprg 26, 2013, Duke filed its memorandum contra to the motion to strike filed
bv OCC/OPAE, Duke states that the April 4, 2013 Entry clearly invited addit€^^
^^stimony on MGP issues and the ^onurassi^^^^ rules and procedures allow for such
filing. While ^^^ ^onunissioes rules generally prescribe the tin-dng and type of testimony
to be filed, Duke notes that Ohio Ad.m.Cod^ 4901-1-38(B) provides t'ha^ the Commission
may waive such rules for good ca-u^^ sho^-m Duke argues the ^^stimag-ty filed on April 22,
2013, is not improper rebuttal testimony and that other parties are not prejudiced by the
filing of this t", timony. Finally, Duke states that the Commission will. be well served by
allowing ^^ additional t€^stim^i-ty on these important policy issues,

At the htaring in these matters, on April 29, 2013, the attorney examiner d^^^d the
^^^^^ to strike filed by ^^C/OPAE on April 24, 2013, stating that, as^e attorney
examiners' April 4, 2013, Entry clearly invited t^e filing of additional testimony 'by staff
and the partiesY6 (Tr. I at 15).

In their brief, OC^^ ^PAF. filed an interlocutory ^^^eal. of the attorney ^aminerfs
April 29, ^^3 ruhng, in accordance with Ohio Adm.Code 49014w15(F) (sic). Insupport ox
their inter?^:utory a.^^eag9 0CC/0PAE reiterate the arguments seei forth ^.^1 their April 24,
201.3 motion, mmeiy that the Comnission9^ rules do not provide for the 1ate-fii^
^^fimo^^ sub-mitted by Duke on Agrfl 22, 2013, and the testimony was highly ^^^^^^^^^^
to OCCr ^PAtr and otl-er parties. They restate that the extenuating circumstances
Drov.i^ed for in the rules for the filing of supplemental testimony do not apply in these
cases to Du^^^^ testimony. Therefore, OCC/OPAE urge that Duke's April 22, 2013
^^^timony be ^^^^ene (OCC/OPAE Br. at 101-i07.)

T^ response, Duke states that OCC/OPAE were not prejudiced by the additional
testimony filed on Ap€fl 22f ^013, ^^^^ that ^^C/^PAB ^ad ample opportunity to frile
additional testimony and chose noa to. Moreover, OC-C/0PAE and other parties had the



12a16855-GAwAIR, ^t al.

opportunity tc) depose DuVs witnesses and to crossme:^^^^ such witnesses. (Duke
R,ep1y Br. at 3&)

Upon consideration of the A-prii 24, 2013 inter1c^^^^ory appeal 151ed, on brie^ ly-
OCC/£^^AF, and Duke"s re-zly^ ^r^d upon review of the ^^^ord in these cases, the
^omn-dsszort finds that the appeal is without merit and should be derded. It is evident both
by a review of the April 4, 2013 Entry and the statement by the attorney examiner at the
April 29, 2013 1^eariiig, that all parties, including Duke, were invited to ffl+^ ^ddi#ianal.
^esti ^^ny, W-nfle OCC,^^PAE cl^^^ that they ha^^^ been prejudiced by the f'll.ing of Duke's
testimony, we fail to see.^^^^ such is the case ^hezi there were other avenues available to
them which would allow them to fully respond and a^^^^s any issues brought up in
Duke's testimony. For ^^^^-ple, ^^ and/or OPAE, if they found the need to rebut any
i.^sues raxsed by Duke, could have requested to subrrdt rebuttal ^^timony6 however, no
such request was ^ade. Moreover, the record reflects that all parties, inr-luclin,^ ^C and
OPAEs ^^^^ given ^^^ ^^^^rbn-dty in ^^^^^^^^^^^ to question Duke's witnesses,
as attested to by the four days of hearing that concluded with over 1,000 pages of
^ansciip#. '1`^^reforer the ^^^^^^on concludes the ^ol-lon for interlocutory appeal of the
attorney examiner's April 29, 2013 ruling denying the April 24, 7013 motion to strike
Duke's April 22, 2013 ^^sdmonyF which was filed ^^ ^^/ OPAE, should be denied, and
the ^^^^^^^ ^xan-dner6^ ruling should be affirmed.

E. OCCRs Mot€on to Sl^^ke, `l'ws^ ^^ Dulce°^ ^^^^tion^ to the St-iff- Revort

^.bn Febr.€^rv 19R 2013, OCC filed a motion to strike objections (6) and (15) filed by
Duke on February 4, 2013, regarding the prc^^osed. MGP deferral and the facilities
relocation ^a-r1ff, In support of its motion to strike, CCC states that the objections lack
specificity in violation to OWo Adm.Code 4901-1^28(B)o Upon consideration of OCCs
ni^^^^ to str1ke these ftvo objections to the Staff Report, the ^^nunrossion finds d-tat it is
without meri_^ and should^oe denied.

1M ^UMMARYQF lrHF EwDEN.-_ AN'D DISCUSSION

A. Overview

As st ted. previously, a Stipulation was ^^ed by some of the ^arfi^^ to these cases
and, as part of that Stipulation, the ^^rt-1^s agre-ed to litz^^. d.;.^ issues re^^^e-d to thp,
A^^^^anf^ recovery of costs a,.^^^^^^^^^^ with investigation and remediation of Duke's two
MGP sites, th^: East and West End sites, at t1^^ evidentiary hearing. Therefore, lr^ this
Order, the Commissl^ii will first address the uncontested portion of these cases in its
review and consideration of the Stipulation. Upon our cons1de,^atlon, wc conclude that the
^^pulation s.^ou1d be approved and a^o-otedo T^ere^.^^^ ^ consider the contested ^^^^
regarding Duke's request to recover the deferred environmental investigation and
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r.emediation cosN a^s m.a.ted with ^^^^ MGP -qites. After -a t^oroa^^^ ^e-vsew of the le ^a^:
issues and the record in these n-tatters9 the ^onunissio-n concludes that Duke's ^eouest to
recover :^CP investigation and remediation costs- for tTne period from Jan^ary 1, 2008
through December 31, 2012, should be approved to the extent set fozffi below in this
Order.

B. St^MMAU of the Local Public HearjnZs

°Yhe C€^nuni^^^on received significant pa^^^^^ correspondence reIated to these cases.
In add.iti^^ each of the 1ocal. pul^^^^ hearings was well attended: 25 witnesses testified at
the Hamilton hearing, 28 witnesses testified at the hearing held ir- UW-on. Township, eight
witnesses testified at the Midd^et^wr. hearing, and. 14 v^itnesses testafi.ed at the hearing
held in Cincinnati. Most of the testimony received at the local public hearings expressed a
general opposition to any increase in Du^^^^ ^^rai ^^ rates. Witnesses also expressed
con.cer; with the ^^^^^^sataon received. by Duke executives and they asserted th;.t Duke
did not pay sufficient taxes.

C Stagulati

A Stpulationa signed by D€ikes Staff, OCQ3 OPAE, GCHC, CBT, K^oger, Direct
Energy, and PWC, was filed on. A?pril 2,'^013x as corrected ax€ April 24„ ^013 (jt. Ex. 1). The
Stipulation was intended by the signatory parties to resolve ^ outstanding issues in these
proceedings, with the exception of Duke's request for cost recovery associated with
r^ined^tion of ^^ ^^^^^ ^^^ sites. On ^^ril 8, 2013, ^indnnati filed a letter in support
of the Stip^lat^on. On Aprfl 22, 2013, X-3s filed a letter staftg that it elected not to bec-ome
a signatory party to the Stipulation, noting that the Stipulation does not address its
objections fti the cases, but that there are means, ot^e^r than the Stipulation, by which its
co.^^^^ can be addressed. In support of the Stipulatioat, Duke filed the testimony of
Wil.liaxa. Don Wath^ (Duke Ex. 19^^^ ^C filed the testimony of Beth E. ^^^^ ^^^ ^^,
1), and Staff filed the testimony of Willi^.^a. ^^^s Willis (Staff Ex. 2).

The following is a summary of the provisions agreed to by the stipulating parties
and is not 6ntended to replace or su^.-^ersede the Stip^LzlaUon-

(1) Revenue Requirement -^ Duke's ^^^eitue requirem, ent is
^241,,326,770, which reflects a $0 iiic^ease in tlii^ sum of
annualized revenues frc^^ cuxrent base rates. The $241,326,770
excludes gas costs and includes the annualized revenues from
the accelerated ^.^in replacement program rider (Rider A^.^a.^)
and the advance utiiity rider ^'Rider A^^ ^^^echve at the time Of
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the fffin& Upon approval of the new
proceedings, Rider AMRP and Rider AU
€^ecogri.^^ ^^^^^^^ of investment through
March 31s 2012f in base rates.

rates in these
wil^ be reset to
the date certain,

(2) Return on Equity ^ Duk-ej^ actual ca^^^^ structure of 03321
percent equity and: 46.7 percent debt, and a return on equity
(ROE) of 9e84 percent, shall be established. The ROE shall not
be used as precedent in any future gas ^^^^eedir^& except for
the purpose of determining the revenue requirement for
collection ^om customers fi-i proceedings addressing Duke's
SmartGrid rider, currently kr.o;,,m as Rider AU, and Rider
AMRP. Duke shall use 5o32 percent as its cost of debt for
det^^^^ng carrying ^^^^^^ for future gas deferral res^uest^
^ntg the- cost of debt is reset as part of the resolution of Duke's
x^ex^ gas distribution rate case, Duke shall bear the burden of
proof with respect to any future ROE ^^quesi not oth€^^^^^
provided for in ^^ Stipulation.

(3) Depreciation M Duke shall use ^^^^ ^^^^^^atie^^^ rates as reflected
in the Staff Report.

(4) AMRP - The incremental €n^^^^^^ to the AMRP for residential
customers ^^^ be capped at $1.00 annually on a cumulative
basis- When rates become effective as a result of these cases,
the .^.^RP rates sh^ be capped at $1.00 per cust^mex per
month, ^ su^kported in. .^n re Duke Energy OhioE Inc., Case No.
1`-3028-G,A.-RDRr €.^ ^^^ The cap for recovery from residential
customers beginning in 2014, 201.5F and 201.6 shall be $2100s
$3.00^ and $4.00 per cust^^^^ per mo.^th.,,. ^^^ectively. The
Rider AMRP revenue requirement calculation wflI LT-ic1ud^
amortization of Dak^^s - d^^^^^^ camera work expense,
approved in In re Duke Energy Ohaqy Ina9 Case No. 09°1097MGA-
AAMq over a favew^ear period and will also include expenses
related to ongoing camera work related to the AMRP activity
during the period 2001 through 2006, Duke may seek recovery
from cust€^^^^^ of the unamortized balance of the defexred
camera work, via an existing or newly proposed rider, prior to,
but not after, the expiration of the fiv^-y^^r amortization
period.

m13m

Excepk as inodifi^ in the Stipulation, th.^ ^^^enue requirement
^^cuiatlozi and procedural tim^^^^^s for Rider AMRP will IN--
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the same as was approved in prior proceedings; however, the
cost of capital shall be calculated using the debt and equity
established in the Stipulation.

(5) Rider AU - L^^^^ ^^^ continue ^^^^^^ing costs associated with
deployme-a.t of SmartGrid- for its gas di^t-ibution businesse To
the extent ^ract€cabIe, Duke ^^^ file Rider AU
contemporaneous with its annud., filiitgs ^^^^ ^^ electric Rider
Distribution Reliability - ^^^^^ts-uctu^^ ^od^^^^on- (Rider
DRmlM). â^^^ will include Ln its Rider AU revenue
^^^^remc-ntp and not ^r, base rates, amounts related to recover
deferred grid moden-dzataon, operation and maintenance
(O&M) expense and carrying costs, incr^^^ntal O&M savings
and gas furnace program incentive ^avmexxts and
^^in%^^tra^^^ expenses.

(6) MGP a Duke -,nay estabhsh a rider (Rider MGP)f subject to the
te^..^ of this Stipulation and subject to C€^^unission
authorization after hearing from the ^^^ in ^^^^^atiori, for
recovery of any Commx^^^on-app^^^ed ^^^^ associated with
Duke'^ environmental remediation of IVI^^^ The parties agree
to litigate their ^^^^^^n-9 at the evidendary hearing in the
above-,captiraned proceedLngs, x^r resolution by ^^
Commission in itg Order in these ^a-Qese Staff ^^^^^ to ^ifi^^^
it-, positions as stated in the Staff Report on the MGP issues,
^^^^^ to the usual caveat to allow for correction of errors, if
any, or updated ir^^rn-tation. Any recovery of costs from
Custor.reer^ for environmental remedia.hon of Duke's MR-3P ^laa.^^
be allocated arnos^^ classes as follows:

Residential Service (RS)/ Residential 68.26 percent
Fi^m'fransportatior,. Service
(RFT)/ Resia^ential Service Low
^^^^^^^^ Pilot "a

_W-.^------------ -----^

Generg Service (GS)/ Fxrm 7.76 percent
j- Transpartatio^. Service n Smil
GS,^ FT ^^ ^ 21.68 percent^^^ent
Ixxt^ptible Tramportat€^n Service 2.30 percent

r14-

('I) Residential Rate Design - Duke ^ su^t a cost of service
study in its next ^^^^^ gas general base rate proceeding that



12M1695-GA--AIR, et az.

separates its r^^^^entia_I class into a heating cI^^ and a
noraheata.ng dzs5,

(8) Reconnection Charge n Du^e- will withdraw its ^^^-tiesL for
ap^^ ^ ^ al of a change to its Reconnection Taref, meardng that
^^^ ^er-onnectsc^^ ^baf^^ ^^ remain at the current ^^unta

(9) Accelerated Servac-e Replacement Program (ASRP) - Duke will
withdraw its request for approval of an A^RR ^ Duke
proposes an ASRP or a shniiar prcagram. hi the future, its
-pr^^^sa^ shall ensure that rates for such a prograr.r1 wij3 not go
Lnt^ effect before Januaiv 1, 2016.

(10) Facilities Rel^ation.m The mass trampor^ation rider (Rider
FRT) wffl not he approved in these proceedings.

(11) Line Exzensi^^ ^^^r (^Rzder X) - Duk-e"^ ^^^p-osed changes to
Rider X, to use a net present value (NPNr ) analysis to determine
iaph^^er the customer will con&zbute to the caAs ^^
construction or will receive the facility extension free of charge,
sh^ be approved- In addition, Duke -Mll incI^ide all
volumetric base distribution revenues and fixed ms^ntl-d^
charge revenues ir.. the ^^^^^^^inz^on of whether the customer
wi^^ contribute to the cost of coz^^^^on or wzll. receive the
facility free of charge. For purposes ^ f applying its NPV
analysis, Duke will use 5.32 percent as the dasc-ou^t rate and,
for residential customers, z^ will assume a terrn of n.^ less than
10 years.

(12) RightPssf way Tariff Language - Duke ^^ modify its proposed
right-of-wa^ tariff to read as fol1 ows-

'^^ customer, without reimbursement, ^^
^umi^h all nece,^^my ^^ghtsmo^^^^^ upoii or across
property ^u-ned or controx^^^ by the ^^^omer for
any aii^ all of the Company's facilities that are
necessary or incidental to the supplying of ^^^^^
to the customer, or to continue service to the
custonie.r.

The ^^^^onners without reimbursement, wiR make
or procure conveyance to the Company, all
^^^^^saxy xightsMof-wa.^ ^^^^ or across property
owned or controlled by the customer along

M115-
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dedicated streets and roads, satisfactory to the
Company, for the Cs^^^panyks lines or extensions
thereof ne^.^ssary or maLrite,^^e inciderM to the
supplying of service to customers beyond the
customer's property, irr the form of Grant or
^truxnent r-u^^onwily used by the Company for
these facilities.

'^hc-r^ the Company seeks access to the
customer's property not along dedicated streets
and roads for the purpose of ^^^^^^^nc, or
maintaining senfice to customers ks^yon.d the
customer's prop^rty^ the Company will. endeavor
to negotiate such rightM^f-way through an
agreement that is acceptable to both t^e. Company
and the customer, ^^l-uding with compem. aticsn
to the customer. N€atw-^tanding the f^^^goin&
the Company and its customers maintain all their
rights under tl-ie law with resp^ect to the Company
arqiia^^g necessary ri^hts-ofmway in the
provision of service to its customers.

(13) :PWC Weatherization Funding ^ Duke will provide PWC
^.^^0s^^^ per year t^ougF^ shareholder contributions to be used
for lo^-in-came weatherization in Duke'^ ^eM^^ territory. The
funds will be made available to PWC as agreed in either these
proceedings or in ^^^ement of the Duke EkcMe Rate Case, but
not in ^otho PWC may elect, et its discretion, to use the funds,
in whole or in part, for either electric or natural gas
^eatherization p^^gTams. This annual shareholder funding is
in addition to the $1,795,000 that is currently being coHected
atid bhat wi,.l cc^nUnue to be collected frox^t customers tbxou,^
Duke's base gas distribution rates for PWC's weatherization
^^^^^^ and all ^^^^ coi^^^^^^ from customers and ftinding
of nIVC sh.^^i rernaixt in place ua^^ the effective date of the rates
in Duke's next gas distribution base rate case.

(14) OFAE Energy Fuel .1,Fund - llv pardes recommend and seek ^e,
C^^^^oes approval in continui-n.g the waiver of 0hio
Adma^^^ 4901.1N14 granted to Duke, in ^^ re Duke Energy
Ohio, ine.p Case No. 08-1285-GA-WVR, En.-trv (Dec. 19., 2008)
(Duke Waiver Case), to allow distribution of ft;el fund dr^^^^ as
requested in ^^ waiver a^sPEca^.onr so long as the refx^.^.

-16-
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do^.ais are ^vaflable, :̂  seeking approvai of the continuation
of that waivezr the parties also recc3rranend that the eligibility
requirements be changed from 175 percent to 200 percent of the
^^^^erty level to from 0 ^^^^etat to 200 percent of the poverty
level for pspeli^^ refund doliars,

(15) Econ^^^^ Development - Duke shaD ^ithdrawa^ request for
authorization of ratepayer funding for an econ€^i-nic
development ^^^ via the proposed economic development
^^de-r (Pader ED).

(16) Supplier Rate Codes ^ ^^^^^ shall make available to competitive
retail nat^^^^l gas suppliers (suppliers) up to- 80 ratc codes per
supplier to be provided under Duke°s current fee structure as
set forth in Duke Rate Retail Natural Gas ^^ppher ^.^.d
Aggregator Cliarges (SAC), rTJCO Gas No. 18x Sheet Noa 452,
meaning that 25 rate codes ^^ be provided at no charge and,
any rate codes abo-v^ 25 used by a supplier will be provided at
a cost of $30 per rate code per month. Dta.^^ shall make these
additional rate codes, up to 80, availa^le, to suppli-ers within 60
calendar days of the Order in these cases.

Duke shall enter into good faith negotiations with suppliers to-
(1) detern-tin^ ways in ^,vMch the supplier could b.^^^ streamline
rate code px€^^^sing to lessen or avoid costs associated with
additional. ^.^.^^em^^^ rate codes above 80; and (2) to the
extent necessary, ^^^^^Wh a su^^^^^^ paid fee stiucture to
^^^^erLsat^ Duke fc^f its ^^en^ental costs for processing
additional hic^eirLent^l rate codes above 80. Duk+^ ^lWl not
charge, throug,.^ distritrution rates or any other recovery
mec.kardsm, ffie incremental cost of making additional rate
codes available to supph^^ to Duke's customers. Duke shall
Work vvtth suppliers to complete, within 12 months of the date
of the Order a-it these proceedings, a plan fa^r a permanent
billing system modification to replace the current rate code per
month fee structure, if such permanent ^iffft-ig system
mod^ication^ are more economical than ^ongwtera^
continuation of the per rate code per n onth structu-re. Upon
mutual agree ment that permanent bfiling system rnodificatac^m
are more econoxnicalx D-ake and suppliers shall work in good
faith to agree upon the details of ^^^e -mentmgs ^ind ^^^^^^^^
paying for, ^^^ pernmnent b^^^ system moda^^cation,
including a reasonable x^ ftame for ^omp^^fton, Duke shall

-17-
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^^^^ charge, tbxough s^^^^^uti^^ rates or any other recovery
mechanism, the cost of any ^-ich biMng riystem modi£^cata^^ ^^
DulQe's cu^^omers, These provisions do ri^^, and are not
intended tor inhibit or ^^^lu.de suppliers frorn recovering such
costs ftom their customers through the stappliers" rates and
have no effect aaa Duke's collection of such charges on behalf of-
saapp^iez;s or the purchase of receivables from suppliers.

(17) Tariffs - Duke shall file appi^^ab^^ ^^in^^^^^^ tariffs ^^thzn 14
days of ^he- sub-nussion of the Stipulation. The compliance
tariffs ^haR ind^^^^ the tariff language filed ^-iti°a the
^pp^^^^^^on, as amended by the Staff Report and t-he
Stipulation. All 4^r^^^ papers supporting bh^ tariffs shall be
provided to interested parties upon ^^quest. Interested parties
will review and ^^^^^^ within 10 xda^^ of receipt of the
proposed tariffs.

(18) W^.Ver of ^^md^^ Piling Req^^^^^iits ^ Duke does not need
to provide a comparison of 12 months actual income statement
to the partiaRy forecasted income statement as required b^.T
^bio AdmCode 4901a7p at Appendix A, Chapter ll(A)(5)(d),
page 11e

(19) Natun^ Gas Velh.i.^^^ (NGV) Tariff- and Rate Gas Generation
Interruptible Transportation (GGIT) m Duke's proposed tariffs
Rate NGV and GGIT shall be filed for .^^prova,P Both shall be
admir€^^ered in a competitively neutral mannex°,

(20) Staff Rep,srt , Resolves Other Issues - The Staff Report resolves
the re.^ah-dng issues not ad^^^ed in the Stipti-aatia^n, with t'-h^
exception that Duke iqUI not ^^br.ru^ a fa^^^itiesw^^^ed cost of
service study in its next gas distribution base rate case.

ata Exa I at 5-14^)

2, Rate Base

-l8w

The following information presents the value of Duke's property used and useful in
the rendition of natural gas dx^^^b-ution services as of the Miarch 31^ 2012 date ^erhdn,, as
stipulated by the-, parties (Staff Ex. 2 at ^ch. B--1),
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plant-in-ServR^^
Depreciation Reserve
Net Plant in ^^^^^

Customer Advances for ^^^tructio^
Customer Service Deposits
Post ^^^^^^^^ Benefits
Investment Tax Credits
Deferred Income Taxes
Other Rate Base Adjustments

Rate Base

$1,623p^^^^^
447,052 ^I

$1,176,167,390

$ (3,597f473)
(8m521,^^^)

(14y643,755)

C^^^^^
(282,950,314)

15,796^^^

^82F242y44'

-^ ^-

The Commission finds the rate. base sti^^.lates^ by the ^Z^tie^ to be reasomble and proper
and adopts the valua€ioai of $882,242,442 as the rate base for purposes of these
proceedings.

1 ^^rat^g Y^^^^^e,

The ^^-Uowxng i€^^^rmaLion reflects Duke's operating revenue, operating ^^^^nses,,
and net operating income for ^^e 12 months ended ^^^em.^^^ 31¢ 20Z-.^ (Staff Ex. 2 at Sch,
Cm1):

ORera ^ ^^^^^e
Total operating re-,Yen^^ $384,015,062

^ -ratipg E^^^^
O&M
^^^^^^^^or,
I'axesr other
Federal income taxes
Total ^^^ra^^ ^^e-rises

iN^t Ogg^^g Incr^^^

$221 j071 f6^8
44,082,034
24.y898s4'^^
^^,765r^71

$315,817,721

$68,19'^^41

The Commission finds the determination of Duke's ^^^^^^ revenue, operating
expenses, and net operating in^o rne, pursuant to the ^^ipu:.atiom to 1^ reasonable and
proper. 'Me Cor^^^^^^ will, therefore, adopt these figures for purposes of these
prc^^eedings.
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4. Rate of Ret-a^^ and Authorized ?acrease

w^^^

^^ stipulated by the parties, Duke has a net op^^^^^ income of $68,197^41 under
its present rates. Applying Duke'^ ^u-rx^nt net operatiRg incOme tO the rate base of
$882,242,442 results tin a Tate of return of 7o73 ^ercente 5;ach a rate of retum. is suffa^^ent to
provide Du-ke with reasonable ^amper-sation for the ^er. vace it renders to it's customers..

The parties have agreed to a recommended rate of return of 7.73 percent on a
stipulated rate base of $884,242,442, requiring a net operating income 0.4 $68,197r341. The
revenue ^^qu^em ent ^^eed to by the stipulating parties is $5^4,.0I5E0629 including gas
costs, wMc;n results in a zero percent increase in the su^ of a^nu.^^^^^^ revenues from
cu^re-nt base rates. (Staff Ex. 2, Scho A-1 and C-L)

5. StiRu1atir^^ ^valuat€or. and Conclusxox^

Ohio Adrn.^^^^ 4901--1--30, authorizes paities to Ccsmmission proceeding's to enter
into stipulations. Although not binding on the Commission, the terms of such an
^^^ernent ^e- accorded sabstaxtial. weight. See.Akron v. Pub. Util. ^mme, 55 Ohio St.2d
1556 ^57, ^^8N.E.^d480(1978). This concept is particularly valid where the st"pulation $^
ui-topp^^^ by any party and resolves almost all issues presented in the proceeding in
which it is offered.

The standard of review for ^^tisiderzn^ the reasonableness of a stipulation has ^^n
disc€^^^^ in a number of prior Coz^^^^^on proceedings. See3 e,g.s In re Cinca^^^^^ ^^^ &
Elechic Ga, Case Nlo. 91--410-ELATR (Apr. 1.4, 1994)Y Ia^ re Westeni .^^serve T^leplz^ne Ca,
Case No. 93m230-'^^-ALT (Mar. 30, 1994); In re Ohio Edison G>.F Case No, 91W698-EL-FOR, et
9. (Dec. 30, 1993); In re Clevelant^ ^^^tfir Illum, Co., Case No. 88-170-E..I.,AIp.4. GarL 31, 1989);
In re ^^statement of A^^unts and Records (Zzr^^er Plant)r Case No. 84m1187wELpUT'^C (Nov.
26, 1985). The ultirnate issue for our consideration is whether the agreement, W11€ch,
embodies ^o-nsiderable time and effort by the signatory parties, ^ ^^onable aat^ sha-uld.
be adopted. In considering the reasonableness of a stipuiation9 the ^onunissi€^n has used
the following criteria.;

(1) Is tti^ settlement a product of serious bargaining among
capable, knaw^^^^eable parties?

(2) Does tb^ settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the ^^ement package violate axiy important regulatory
principle or practice?
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The Sup^eme°^ourt has endorsed the ^ommils-sion`s analysis using these criteria to
resolve issues in a man,,,-^^ economical to ratepavers and public utilities. Indus. Ene^^^
Consumea^^ of Ohio Power Co. V, Pub. ^UL Comm., 68 Ohio Sto3d 559, 561, 629 M;.i.?.
(1994), ciling Consumersx Counsel v. Pub, Util. C^mm9 64 Ohio St.3d 123, 126" 592 NXId
1370 (1992), Add^^onally the Supreme Court stated that the Commission may place
substantial weight on the terms of a stipulation, even though the stipu.^^tion does not bind
the C€^mn-iission, Consut^^^^" Cm€nsed at 126..

Duke witness Wathen, Staff witness Wil.ii.s, and OCC witness Hixon t^^tffy that the
Stip uIation is a product of serious bargaining among r-apable,F knowledgeable pardes. The
witnesses state ^t the stipulating parties z^egularly parldcipat^ in r-ate p^^^^^^^ before
the Conunisszon, are knowledgeable in regulatory matters, and were represented by
experienced, competent counsel. (puke Ek 19B at 3; Staff Ex, 2 at 3; CCC Ex.. 1 at 4)
Specifi^^^^^, Mx. '^affien notes that Fne p^des to the Stipulation represent all sfiak+^^lders'
interests, including both residential and ^onresidentaai. customers, as wei1 as l.ow-ina,°ome
customers. According to Mr. Wathen, negotiations in these proceedings occurred via in-
person meetings, telephone conferences, and eniafl exchanges, with aR pazties being
in-vited to attend these meetings and afl issues raisp-d by the parties being addressed in
reaching fn^ Stipulation. (Duke Ex. ^^^ at 3-4.) Therefore, upon review of the terms of the
Stipula.tron, based an our three»^^ron^ standard of review, tfw Commission finds that the
first cr.terion9 that the process involved ^^^^^-s bargaining by knowledgeableg capable
parties, is met.

Widi ^^gard. to the second criterz€^^ Duke witness Wathen, Staff witness Willis, and
^C witness Iiixon assert Lha^ the Stipulation benefits ratepayers and the public interest
(Duke Ex, 19B at 5; Staff Exs 2 at 3; OCC Ex. I at 4). bvlr. Wathen explains ^t the
StipWation add^^^^s t-l-k^ recommend.atons conta-ined in t-he Staff Report and benp-fits all
customer classes, as custoria^^s wiU experience a su1^^tantialIyIc^^^^ ^^^ rate increase than
that which Duke proposed in its application. Moreover, Mro Wathen explains the
Stipulation provides for many benefits through the agreed-up^n rate design and provides
a direct benefit for low-income customers ^^^^^ shareholdermfunded contH^^^ons to
support weatherization initiatives and other prograrns. (Duke Ex01^B at 5-6.) In ad.ditior.,>
Nlr. Wl3lis points out the Stipulation: avoids the cost of xitigation; results in a $0 increase in
base gas reta-LI rates; caps the increase to Rider AMRP for residential customers at $1,00
annually on a ^^^^^^^^ basis; saves $317 ^jon in rates over a 9- to 10^^ear peraods
because ^tCke withdraws its request for an ,,^SRF; maintains th.er^^^^^cti^^, charge at the
current level; provides that Ri^^^ ^RT wiU not beapp^ovedf ^sta.bsish^^ a ^abe of rewm of
7.73 p^^en^ based on an ROE of 9.84 pex^^iit and a rost of debt at 5.32 percent; and
provides for sha^eholdermfunded lowPinco^.^ weatherization p^ogranis and a lownzacs^^e
fuel ffind (Staff Ex. 2. at 3-4). Ms. 1--lixan adds that the Sta.^ula^on^ provides for a cost of
service study separating Lhe resident.^ customers into ^^^^g and nonheating classes for
the next rate caw, recommends changes to Rider X to use the NFV ana1^siss to determine if
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a customer -tAAil contribute to the costs of ^onstruc-tion; changes the -right^of-way tariff
language; and withdraws ^uk-e'^ request for Ridex ED (OCC Ex. I at 5-9), Upon review of
the Si^pulatiora, we find that^ as a package, it ^a-tiisfies the second criterion as it benefit-,
ratepayex^ by avoiding flne cost of litigation and. ^^ in the public interest.

Duke witness Wath.^n,,Spta,.^' witness ^iRis9 and ^C witiess Hixon also testify that
the Stipulation does iiot violate any important regulatory principle or practice (Duke Ex.
19B e, 6; SMff Ex. 2 at 5; CCC Ex. 1. at 10).. The ^onu^^^^si^n finds t-hat thereis no evidence
that tne Stipulation violates any importa-nt regulatory ^ririciple or practi^e and, therefore,
the ^tipulafion meets the t..^d criterion.

Accordingly, -we find that the Sd.pula^^^ ^iitered into by the parties is reasonable
and should be adoptede

6a E€fectz^e Date and I'^^^^s in CoMpli^^^ -tvg^ ^^ipulation

As part of its investigation in these matters, Staff reviewed the vari^^^ ^atees,
charges, and provisions governing terms and coraditaom of service contained in Duke°s
proposed tariffs. On A^ffl 15, 2013^ Duke filed compliance tariffs in these proceedings in
accordance vMh the provisions of ttie StipaAation. No ^an=ents were received regarding
Duke's compliance tariffs, Upon reYyYiewrt the Conuni5sic^^ finds the proposed revised
tariffs filed on Aprfl 15, 2013f to t-ie reasonable and. in accordance with the Stx^^lation.;
therefore, such t^^^ should 'De approved. Consequently¢ Duke shall file final tariffs
refiecting the revisions approved in conformance with the Stipulation in these cases. The
new tariffs will ^^^^^ ^^fective on a date not earlier t^aii the date upon which complete
final ta-rif.^ pages are filed with the Comindssion.

^. L^" ^.^ated MGPI.ssue

The remainder of tMs Order is devoted to the Commisszon's comideration of
^u-kess request for recovery of MGP-related costs and our ultimate conclusions on the
1a^^^l issizes. Initially, we rp-vie-w the. llusto.^^ of ^^^^s and Du,.^.d^ Ohio MGP sites
^^ecffically. We then overview the costs Duke I's requesting t^ recover and the parties'
resp^^es. Next, ^^ provide a detailed d^^ciiption of the East and West End sites and the
investigation and remediation actiom, as set forth ^^ Duke and the patties on the record in
these cases. Thexeafterq we coa-a^ider the legal a-rgu^ent^ ^egarding: Duke6^ remediation
obligations; the used and ^seffi1 requirement set forth in KC. 490915(A)(1), as it applies to
Duke's proposal; the requirement for ^^^^^^^ing costs for rendering public utiliqy service
set forth in R.C. 4909015(A)^41)r as it applies to Duke's prc^^ossai., and whether the costs
^^-aelft to be recovered by Duke were prudently incu-rred9 in arccord.^^e with R.C.
4909.154. Ultfim^^ly9 we detem-dne that Duke should be authorized to recover $62.8
zrnfflion, minus the amount requested for the purchased parcel on the East End site, tl-te
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.^^^^ co^^ for the West End site, and all carrying charges, on a per blll basis, over a ^^^^^^
^^ amortization p^iod.

1. MGP and the sdpglation

Although the Stipulation settled most of the issues in these proceedings, the
stipulating parties agreed to litigate the ^ecove;.rabil.ity of costs ancurred by Duke for the
environmental investigation and ^emediaton associated with two former MGP sites that
w^ owned and operated by Duke°s predecessor co mpanies. These sites are r^fe-rred to
ftou,^hout this Order as the East and West End slt^^ and, as explained later in this Order,
^ach site is divided into parcels. There is no ^^^^vi^iors in the ^^^ula^^^ for ^^^ ^^^ve-yy
^^ the N4GP costs in base rates; rather, the Stipulation pr€avId^^ that Duke may establish a
rider for recovery of any Comniission-approved cc^^^ ^^ociat-ed with Duke°^
environmental remediation of the MGPs. Furthermore, the Stipulation ^stablishes how the
^^P remediation costs would be allocated among custorx^r dasses¢ in the event recovery
is authorized. at. Ex. I at 8-9^ Duke Ex. 19B at 2; Staff Ex. I at 31.)

At the 1^ear1ng, in ^^gaxd to the litigated MGP issue, Duke presented the following
w1^^ssese Jessica L. Bedn.arca^, ^^^^r of ^ernediation and Decommissionf.ng, 13enjor
Eng1^^rwit^ Duke Ene.^^ ^^^in^^s Services, U^ (DEBS); Shawn S. Mor^, Vice President
of Haley & A1rich, a certified professional (C^) under Ohio En^^^^^tital Protection
Agency'^ (EPA) Vol^taxy Action :^^^^a-m (VAP)Y Andrew C. Middleton,, President of
Corporate Environmental Solutions, LLC; Kevin D. Margol;.s, partner in the law airm of
Ben+^scb, Ftiedlander, Coplan & Aronoff LLP; WiM^ Don Wathen, Di^^ector of Rates and.
Regulatory Strategy for DEBS; and Gaxy J. Hebbier, Genera1. Mamgex, Gas Field and
Systems Operations for Duke. ^^^ presented Kerry J. Ad1dmR Public Ad^strator 2 f
Accounting and Electricity Division. ^^ ^^^sented. Kathy L. M^^^^^ Principle
Regulatory Analyst with OCCt adopting the testimony of David 1. Effron, a ^^rffied public
accountant and a utility regulatory ^onsultants Bruce M. Hayes, Pr1ticlpl^ Regulatory
Analyst with OCC; and James R. ^anilZbell, President of ^ri^^eering Management, Iric,
Kroger presented Neal Townsend, Director, Energy ^tategies, LLC.

2. Has ^rv of MGPs and Duke9s MGP Si^^^

Duke states that the East and t^^^^ End sites have waste Prod^cts and contaminants
that are considezed hazardous substances, as defined by the federal Comprehensive
Envi.^omnental Response, Compensation, and Liability Act of 19809 as amended (:42 U.S.C.
9601, ^^ seq,) (CERCLA). According to Duke, envi^^nm^nta1. ^e -medza^.^on is primaxil.y
goverzied in Ohio by the Ohio EPA, under R.C. Chapter 3746 and O1ile Adm.Code 3745-
300^01 ^^^^gh 3745^^00-14. Duke ks cleaning iip bo#b. MGP sites under the direction of an.
OHo FFA C:P employed by an ent x^ommenta1 conszxjltsng firm. (Duke Ex. 21 at 7.) Duke
opines it is acting prudently and in a reasona'ble and responsible marmer in conducting
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these activities under the V.€^^ rules promulgated ui-kder R.C. Chapter 3746, ^^ch, in
Obios is the ^tattatory framework most corrmordy and reasonably utilized for ^^^
^^niediation of sites with historic cont^rnmation, (Duke Ex. 23 at 6; 'I'r. I at '141.)

Bet^^^n 1816 ^.^.^. the mid-1960sY MGPs were used for the production of
commercial grade gas I'Tom fii-Le combustion of cW, a^, and other fossil fuels, for use with
ligliting, ^eatin& and cooking.. During this era, ^^e types of gasp€^ing processes
gener°aIly dominated the manufacture of gas; cocal gas; ^^^^^e-d water gas; and oil gas.
(Duke Ex, 20 at 4-^; Staff Ex, 1 at 30.) Residuals resulting from the nmnuf'act.€xe of gas
included: tar and some form of sulfurremovaI iresidual from all thiee fornis of ^^oces^es'F
some form of atnrn.ania residuai from the coal gas process; and, at some plants, othex
residuals like ^ght oil or naphthalene. Duke witness Tbkddketon states that, if ^^^^^^ was iie^
market or ^^onorni.^ use fo:r the residuals produced, the residuals became wastes for
disposal by the t^^^^ customary at tize time, which included onszte disposal at the -\4GP
site. (D€^^eEx, ^0at I4, 21,)

Duke wittess, Bednareik explains that the East arad West End sites have been used
by Duke and its predecessor compardes for gas transmission, production, and other utility
services since the ^^-1800s, Ms. Bednarcik det^^^s the facil^fte-9 and st^^^^^ associated
with the iMGP facilities and gas operations ftiatf througfi the yeaxsT have been located on
the ^^^ and West End sites. She stib€nifs that, while t^^ two sites h4ve undergone
changes in operations and equipment over the years, they currently house a number of
critical infxastruc#mes that are necessary for the provision of utility smices, (Duke Ex,
21A at 2, 7a16, Att. JLB 1-3,) Duke emphasizes that, wh.^e the remediation ne-cessitated
refexenr-ing the sites in geo^rapMc delineation used by the Ohio EPA, Duke views both the
East and West End ^^^^i as single operating facilities used to provide utility services to
customers (Duke Ex, 22C at 2),

^GRs were taken out of ^eMce for reasons incl€ading;. the plant had reached the
end of its useful life; it was more ^^^^otwcal to provide gas from a larger plant; a-nd
becagxse- the introduction of .ratuz°^ gas made them obso1ete0 (Duke Ex, 20 at 21.) Even
af'ter natural gas became prevalent, some ?^GPs were used for ^^^ Shavin^ (Staff Ex, 1 at
30). ^^^^ witness Middlet^^ explains t^^at the typical operating, disposal, and
dismantling practice during the MGP era at former ^^^ sites resulted in environmental
^omaminatzon of soil and groundwater, ^^^^rc-la,ng to the witness, today"s definition of
^^^^^iatio°^ as opposed to the definition during the MGP era, often requires
remediation -ander state or federal 1aws, Dr. ^iddleton- notes that, beg.^g in. 1970, the
United States (U.S,) Congress enacted a series of la-vvs revoluenri^^g the approach to
environmental regulation. f.^e explains that ^.^e application of the site ^ernediation process
for MiGP sit^^ generally began r, ffie 1980s. (Duke Ex. 20 at 24.)



12-7.685-GAwAiRret aL. -25W

Dr. T^?'^ddletor; explaim that, when an area ^^ 6fte contains Lhe^.cals of
environmental a.^terest, a site ^^^^sm, ent and x^^^^^^ation process will be implemented.
Generally, tbds process entails the following steps: preliminary assessment; in-tY^sti^ati^^
and armlvsas of the data collected, sometimes concluding with a quantitative risk
assessme^^ remedial action ^^^^^^^^^ent; approval of the proposed remedW action;
engineering design; construction contracting; const^^^tio^ O&M ai-ld monitoring; and site
closure. (Duke Ex, 20 at 32W35)

The two ^^^ sites at issue in these cases are the F^Test End s-ite¢ which began
^^peration..^ in. 1843 and is located. on the west side of downtown Cincinnati, and the East
End site, wbich began operations in 1884 and is located four rnite^ east of downtown
C^^cinnatio Mar^ufactu.red gas prodg.idion stopped in 1.909 at these sites, after nat-^.^^^ gas
arrived in Cincinnati, but was reimtate€^ in 1918 at the West End and ;.n. 1925 at the East
End, because the ainount of natural gas delivered to the rit^ could not adequately supply
ca.,tstomers. Subsequently, man^actured gas operations ended at the West End plant in
1928 and at the East End plant in 1963. After the plants closed, the aboveW,^^und
equipment and -most of the ^^^^r-iated structures were ^^^oved o However, several below-
^ound structures a-t-id ^elated. residuals remained, i-nclud.iz^^^ remnants of gas holders, oil
&m*s9 tar ^eEs or ponds, purffierss retorts, ca storage bins, and generator houses, as well
as associated residuals such as coal tar, scrubber waste, and other ^errdca1s. (Duke Ex. 21
at,5-6f Duke Ex. 20A at 2-3, Staff Ex. I at 31; Tr. I at 183) Duke witness Middleton ^ssexts
that the management of the residuals at the East and West En.d sit^^ appear to have
followed t^ ^^^^^ industry practices e, the time of operations (Duke Ex. 20A at 2),

Dak^,wit^^^^ Bednarcik is the manager of the remediation and d^onxnissio^.ng
team for Duke. She explains that Duke, currently, ir, working on 48 MGP sites in Indiana,
North Carolina, South Carolina, and Florida, in addition to the two MGP sites nn Ohio for
which Duke belte-^,7es it has liability. Ms. Bednarcik states that the hvo sites in Ohio are t:ne
l^gest footprint in Duke's portfolio, and some of the largest MGI's ^^ the co-antry, Cl'r. I at
'189, 1919 Tn II at 284.)

Ms. Bednarcik argue5 that it is undeniable that the ^^ritaminat^on on these two sites
was due to the existence ^iid ope:.at^on,, of MGPs used in the provision of gas service to
customers (Duke Exo 21A at 2). Duke witness Middleton ^^^^alms that the following type- s
of residuals are found at the East and/or West End sites: coal gas, ca^buz^^e-d water gas,
and boiler ash at both the Past and "Arest End sites; producer gas only at the West End site;
and oil gas and propane gas ordy at the East End site (DYe Ex. 20A at 8m91).

Ms. Bedma°^ik states that MGP-related obla,^atiom at the two sites have been
andcipat^ by Duke since 1988, wk^en Duke began it^ ^G P-related program. However,
prio,r,. to 2006 and 2009 on, the E^..^t and West End sites, ^^^^&,Ively9 these sites were
considered sow^r priorities because they were ^^^^ by Duke and liad lirnited access, the
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grcbundwat^r waanot used as a source of drinking water at the sites o-r by surrounding
pr^^erU^^^ and contact was li^te-d. because the sites were essentially capped by asphalt,
concrete, or soil. (Duke Ex. 21A at 17, 19.) According to Duke witness Bednardk= the
environmental investigation ^:-^d remed^^ti^^ was irdtiated at the East and West End sites
in 2007 and 2010, respectively, due to cha4_n;^ conditions at the sites that could have led
to new exposure p.^th-,-vays (Duke Ex. 21 at 8--9).

Ms. Bednarcik explains that, at any MGP or enviro:^eaWly impacted sate-, t' he
extent of liabilftV is unknown prior to the ^^^^rmance of environmental im^estigat^^^
acttvikies. According to the witness, once the exist^^e of z^pacted material was
confirmed during the in"s^^^ ^^^surfa^e investigation at the East and West End sites in 2007
and 2010, Duke moved prudently to address the im- pac^^ based. on the current and future
use o-f the sites, and discussions with the Oh^o EPA CPs. (Duke Ex. 21A at 20.)

In 2009, once fhe environmental investigations began at the East and We-st End
sites, Duke filed an application seeking Commi^^^on approval to defer cleanup costs at the,
sites in hg re Duke Energy Ohio, Inc., Case No. 09a712RGAmAAM (Duke ^^^^^l Caw) (Duke
Ex. 21 at 9). By Order issued November IZ 2009, in the Duke ^^fera^^l Case, the
^^^^sion approved Duke's application to modify its ^^c-ount^^ ^^^ed-ares to defer
the envixor^ental investigation ^^^^ remediation cost^ for potential recovery in a future
base rate case (Staff Fxe I at 30), In its ^antiary 7, 2010 Enty on Rehearing in the Duke
DOerr€^l Case, the ^^^^^^^^^sic^^ ^tat-ed that it will make t"^e necessary d^^rminataort.^
regarding recovery of the deferred costs at such time as ^^^ files a request for ^ecov^^
(^taff Exe I at 32).

I ChXervpew of Duke's MGP ----Cost &^a^vg- Px•o ggl and Parties'
Positio^^

In its app^^cationa Duke requests recovery of: approximately $45s3 znilIion for
deferred ^erned.iation costs incurred froni January 1, 2008 t1txough. March 31, 2012; $15
^i'ilion in prpjected costs for the period April 1, 2012 through December 31, 2012; and
approximately $5 n-a:.lion ^^ carrying charges (Staff ae I at 35; Duke Exe 2, Vol. 7, Tab 1 at
Sch. C-3.2b). Subsequently, Duke updated tt^^ requested ^^^ ^^ov+^^ amount to include
the actual defc-rred costs incurred ^or-i Apxil 1, 2012 through December 31, 2012, which
reduced the amount requested in the application by approximately $3 ^llion, According
to D-ake wzt^^^s Wathen, ,^.:^^ now requests authorization to recover $62.8 million in
actual MGP costs over a three--^^^r amortization period for the two former ^^^^ sftesy
which equates to approximately $20. 9 n-.iRiz^^ annually. Mr. Wathen explains that the
proposed $62.8 nifl^an represents the actual coqs, including carrying costs, that were
^^^rred by Duke as of ^^^^mbe-r 31,2012. (Duke Exa 19C at 3. St-.aff Ex.. I at 30w31; T&n III at
784)
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Duke witness Bednarcik explains that the varia^^^^ that affect th^ costs for ile clean
up of the ^^^ sites Li^^ude: the xegulat€^^ agency`s standards ^^lated to source-Iike
material; the nufli-t^^ of years tk^^ plaxat operated; ^.^e amount of gas produced at the sites;
^^ types of processes used L^ ^^^^^cture the gas; disposal options; current ^^^ ^^^re
site use; whether the utility owns the property; ^hyskal barriers or obstructions at, or close
to, the site; the depth of the subsurface ^^^^^nktg layerF groundwater flow rate and depth;
the ^^ ^^^en remediab^^ occ-urred., aiid the site area. Ms. ^^^^elk notes thal-y sin^^ the
East and West End sites have a lon^ 1-&ts^ry of operation, were large gas producers, have
on-sa^e barriers, i.e., sensitive underground utWties and. a bridge, and have impacts at
depths greater dmn 20 feet, it would be expected that the remediation costs would be
Mgh^ than a site that or1^ operated for a few years with contaffdx-tation only a few feet
deep. (Duke Ex. 21 A at 30-31) S^.^^cificaRy, on the sites at issue in theses ^aseqs the costs
ano=ed by Duke inr7^^^^

(a) Environmental consultants that, investigate the
soil and groundwater impacts; ^^^^^^^ ^^^^^^^
air momtoring during remedial actions; and
provide ^^^^^ed ^^^edial design, oversight, and
^^nst Tuctaon n-mm^ementF and who subcontract
with construction firms to carry out the remedial
actions;

(b) Site ^.,'clrityr

(c) External analytical laboratories that analyze soils
groundwater, and ambient samples;

(d) A^^ ^nvirr^^^^^^^ ^on-tractc^^ to assist in the
management wri^ review of reports on the s6tes9

(e) An engineering ^^risulting firm to provide
vibration znoni^ringf

Fuel f-^^ on-^^^^ ^^^^^^^^ equipment;

(g) Landfill disposal;

(h) Nfi^ellan^ou^ ex^^rnal. costs includ^^ electricity,
cor=unications support, uWity cl^aring seMces,
street fla^^^f ^^^^^^^ protective and air
mc^^^tors^:,^ ^^^^pment.
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(i) Expenses for Duke employees working or. the
project who are located in North Carolina, e, q., air
^avelt reant^^ cars, ax d hotels;

U) Oversig-h^ by Duke of the: aialytacal laboratory in
North Carolina, ^^bich perform atidit-, caf the
analytical laboratories and perform quality
control and review of analytical da.ta;, and pov„>er
delivery and gas operations personnel while
working in d^^e p^oxhnity to sersati^^ electrical
and/ c^^ gas utilities;

(k) T.^uke`s internal s-arvey support, as %,vell as project
management o^^^^^ght, salary, and benefits.

_.28m

(Du1^e Ex. 2, Vol. 7, Tab I at Scino C-3,2b; Duke Ex. 21 at 19--20; Duke Ex, 21A at 35-40.)
Duke asserts that the processes and persorm^ employed by the Comp^iy in
am pl^menting it^ investigation and ^^i-nectiati^^ activities ^e designed to acideve the
desired results in a cost^^^^^^^e manner (DtLke Br. at 35).

Staff states that its d.etennhiation of the reasonableness of the MGPwrelated
expenses was h'ted to verification and eligibility of the ^^^^^^^ for ^eco^^^ from
natural gas distribution rates. Staff did not investigate or make any finding or
^^^^endata^^ regarding necessity or scope of the ^einediatia^^ work performed ^^
^uke, (Staff Ex, I at 40) Staff wat-a.ess Adkins notes that Staff finds it reasonable to accept
the opinion of Duke's Ohio EPA CP on these issues, because Staff currently has li^^ed
expertise in the area of verifying the adequacy of ^^^^^^^ntal remediation efforts un^^^
applicable legal st^nd^^ (Staff Ex. 6 at 25). ^^ believes ftt Staff ^^^^ld have
addressed the scope and necessity of the remediation ac^.vities to determine the prudency
of the MGP-reiated costs (^C Ex. 14 at 27),

Staff recommends DW^e be permitted to recover ^6,367,724 in remediation costs
through Rider MGP, According to Staff, th^ record retlects that the majority of the
ren-u--diation costs axe not associated with. faci^ifies that are used and useful as required by
KC, 4909.15. ; n summary, ^^^ recommends th^^ for the West End site, none of the
expense: incurred be ^ecovcTables because none of the remediation was done in ^esection
of the site used for gas distribution; for the central parcel of the East End site, all of the
expenses are recoverable because d^^ parcel is currently used for gas operations; and for
the eastern and western parcels of the East End s%te., since Duke was unable to breakdown
the am-u_dl cosbs, axd^ costs for remediating land within a 50-faot buffer zo^e axound the
pi^eJin^^ on the eastern parcel of East Ex-id site and costs associated with the nr^^eastexn
corner of ffie western -oarce1 of the ast ;nd site- that falls within a 50-foot s-etback from an
existing vaporizer buidding should be recoverable. (Staff Ex. I at 45-46s Tra IV at 914; Staff
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Dr, at 13, 19, 24.) OINM arges the adoptior, of Staff's recommendations, stadn^ that they
are in compliance with R.C. 4909.15 and achieve t^^^ balance between investor aitd
^onstun^r i^terests (ONIA Reply Br. at 4).

Kroger asserts that the Commission should .^ject Duke"s proposal to recover the
deferred .^e-niedaadon costs; however, if some recovery is per.^^ted, Kroger states that it
should be limited k:ci thc^^^ costs that are just and ^easona°^^^ and currently used and ^efuls
or a maximum of ^6^367,724; as recommended by Staff, Kxoger believes sfaff s
recommendation appropriately ^iinits the recovery to p^^o-ns of the former MGP sites
that are currently used. and useful. However, Kroger asserts that an investigation into the
prudency of the costs incurred by Duke is necessary and appropriate to detern-d^^ the
proper recovery of ^emedi^^^^ expenses and Staff's ^ecssinmended recovery should be-
reduced by the amount of costs that were imprudently incurred bv Duke. (Kroger Br, at

OCC witness Haves offers that Duke shotild not be perxrdtted to recover the MGP-
related costs .^on-i customers, arguing that the shareholders should be respomib1e for
these costs. OC^,: argues that the co^^ ^^^^iated with the two former ^GP sites were
previously recovered ^^in customers in past rates. ^ OCCs view, Duke's shareholders
^^ ^ been aware of the risks associated with the MGP-related remediation concerns and
have not addressed these concerns; instead, shareholders have benefited ^om the
Company's rate of retnrn, which Duke's customers have previously and continuously
pa.id.. (OCC Ex. 14 at 18d 35.) OCC/OP.^ recommend that, if recovery ^s approved in
theses cases, th^ ^^rrnitted ^^^^6_1 of costs be ^^^ equally by Duke's shareholders and its
cu^^^^^g, net of any ^motnits recovered from hisur^^^ a-nd third^party liability ^^ainis.
Along with sharha^ the responsibility ^etweencustom^^^ and shareholders, OCC/OPAE
believe tbatF since D^:.e has not been the soa^ own^ of the MGPs da^it^ back to the 1800's,
&g., Columbia owned Duke's gias operations from 1909 to about 1946, a ratio of Duke's
^^^e-t,.^^ship of the total ^GP operafional period should be applied to the amount Duke
is ^ern-d-tted to recover, Likewise, OCC/OPAE a^^^e that the san-a^ ^atit-, approach should
be applied to the purchased property that Duke did not own during the ^er-iod of
contamination. in addition, they contend that there should 'De a ratio developed to exclude
^^sts related to time periods of ^^P operations that predated the ^ommdssioes
regulation of Duke, i.e., pnor to 1911. (OCC/OPAE Bro at 4,92-93).

If Sta&^ ^^^^^sg for lkrat€^^ recovery to ^.̂ .e used and useful portions of the
property is adopted^ OCC r^cor^^^nds Vuke oxily be ^mii^^ to recover $1,164s1449
which ix^^^ud^^ carrying costs, for the investigation and rertedia^on. This ^o-uii^ is
configured using 00C wx^^^s Carnp"^eTs estirra^^^ of what costs should be permitted as,
foIa^^^; $698t724 for the eastern and westem parcels at the East B-nd site; and $4665F^^^ for
the property at the East End site that contains sensitive imllrastruct-uxe. For the West End
site, Dr. Campbell asserts that no investigation aatd remed^atio:^ ^^^^^ should `De
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recoveeable. ^OCC Ex. 15 at 30m32, 38, ^^^^PAH Br. at 87-88.^ OCCr OPAE state ffiat, if
Duke is p^^^ed to collect investigation and rer^ediat^on cost^ from custo:^ersg Duke
should not be authorized to ^oliect carrying costs (OCC/O1'AE Reply Br. at 71).

Alteznatlvel^ys if the Commission rejects Stafil's proposal and determines d-iat the
ent-i-re East and West End sit^^ are used and ^sefula ^^C witness Campbell recornmends
Duke only be perrnitted to recover $8,027,399, wMc"ri iziclude,^ carrying costs, for tl;e
investigation and remediation at both the East aitd West End. sites. T^s amount provides
for recovery of $4.^72,574 for tl-t^ East End site and $3,654,825 lm the West End site. (OCC
Ex. 15 at 38-39; OCC/OPAE Br, at 8M9.)

4. Sgeci-fac 1nvogtiggtB^-Remedlatian Actions

a. OMoEPXsVgi^nM Actioz^ ^^ogEam V .^^.^

Duke witness Margolis states that Duke is acting prudently and in a reasonable and
respo^ibl^ marmer in conducting these ae-Evati^s under the Ohio EPA's VAP rules. Mr,
Margolis behie'Ves the VAP enables a paxty to 1-ta^^ more control over the cleanup P^^cesss
save time and money, and be able to expeditiously and effictentl^ conduct a site
investigation and ^ernediation. (Duke E&,. 23 at 6,9; Tn I ak. I41.)

The VAP, ^^ch is pzescr1bed in R.C. Chapter 3746, is a set of rules, regulatzons,
guidance, and other directives from the Ohio EPA ffiat establish a process by ^whjch
contaminated sites may be investigated and remediated to Ohio EPA standards (Dv-ke Ex.
23 at 5; Duke Ex. 26 at 2, 5), According to Duke witness Fiore, a licensed professi.onal
geologist and an Ohio EPA C-P for the remediation of Duke's ^^^ End site, the VAP ls a
volLinfi^ program that was created in 1994 for the purpose of ploviding remediating
garti^swith a process to investigate and remediate ^on^arninat^on, and then receive either
a no further action (NFA) det^^^^^^^ ^^^^^ a ^ or a ^^^^m-nt not to sue (CNS) ftom
the stat^ of 01-ii-o that no anore remediation activities were required. ff the ^e-n-tedaat^^
party opts to proceed with remedial activities ivz^^out a CP{ t^^ party may -not obtain an
NFA letter or a CNS f^^in the state. CPs act as ^^^itts of the state, wltidig the ^AZ and the
VAP contains a comprehensive program regulating ^.,"T's, regarding items such as
education, experience, initial and ongoing training, professi€^nal comp^ten^^^ and conduct,
as further delineated in Ohio Ad..^.<Code 3745x300w05. ^^s are responsUe for verifying
that properties are investigated and cleaned up to the le'w^^^ required by the V.^ ^^e&
Mr. Fiore explains the Ohio EPA: ad.-runisters the VAP and U , rban $e-ttin^ Designations
(USD); provides user-paid techni^ai assistance to assist remedlat^^ ^axti^^ ^^^^^^^ the
VAZ- is responsible for monitoring the perfonnarace of the Cpsi and is required by law to
^o-nduct audits of 25 percent of the properties taken through the VAP to ensure that the
sites have been properly addressed and that CPs and labora.t^oxl^^ ^ave per^ormed. work
paopert.y. (Duke Ex. 26 at 5rt9r T.;.. 11 at 549; Tr. :111 at 629.)
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Nlr, Fiore sta#ps tho the VAP does not ^e-Taire a specific type of ^eme-diati^^ ^^^
does not address cost analysis (Tr, 11 at 553-554), Duke witness Fiore states that a
feasibility st°a^dyx ^vbich is an exhaustive evaluation of potential reme^.i-J, aaternat€ves, b
required under t^^ federal CERCLA, but it is not required under the VAM?. However, he
points out that the rernediation at the East and West I^-qd sites is being dc^^^ pursuant to
the V^P and not under CERCLAs therefore, a feasibility study is not required. Duke did,
however, evaluate different rer-a^dial altematives to come up vd.th. itq ^^irrent plan, i.e,9
excavation and inwsftu solidification (ISS) at the East End site. According to the witness,
there are other more ex^erLseiYe alternatives that Duke could have elected, e.g., ^em ^val of

aU the impacted nia€:^rial down to the bedrock and putting axa. a contain-ment structure, Nft.
Fio^^ emphasizes that the excavation and LSS teckra.ques are presumptive ^emed^.es, that
remove the source material at the lo^.^est cost fm that material. These rennedi^s are so
presumptive the Ohio EPA ^lo^^ ^^^fills, to provide disco^,:.°ats ff a party is working
under the VAP and disposes of ^e material in a landfill; thus, there is a fina^cia.^ benefit to
exacti.o^ and disposing of the mat'+^rW under the VAP that is not present under C:^^^LA.
(Tr. Izz at 640-6440)

According to Mr, Hore, under the VAP rules, an NF.A letter is ver,^ desirable
because it is ^^iifirmation that a site has Lv^^ appropriately investigated and ^^^ediated
and that there are no ^^^cceptable risks to current and reasonably anticipet^d future land
u^^r& In a.dd_ition, an NFA letter is required to obtain liability relief in the foim-i of a CNS,
^^^o *^ the Ohio EPA, generally, will not issue an enforcement order on properties on wh.€.c^^
work is being undertaken in conformance with the VAP, (Duke Exa 26 at 22.) M°. Fiore
states that, not s^^^ does the remediating party benefit from receiving an NFA letter and
CNS, because it knows that all applicable staat^^ds have been met and t-h^^^ are no
unacceptable risks to current or reasonably anticipated &^sid users, but, often, third ^ardes
to a trapsaction4ntype process, such as buving and sellin^ require the NFA letters and
CNS (Tr, iIT at 590).

b. ^ervi^w of ffie Ir^vestigLtion and Remediation onE^t and
West tnd Sites

i. General - Remediation TechnoIg `ff,

The environmental work at the East and West End sites has been conducted
following the guidelza-tes of the Ofdo ET^^^s VAPQ under the directRon of a VAP CP. For
both the East and West End sites, VAP phase I and phase ii as^^^^ments were conducted.

The VAP phase I p^o-perty assessments for the two siteq- deterrsined tbat ffie^^e was reason
to believe that releases of hazardous substance or petr€^^eum have or ^^ have occurred
on# underlying, or ^^ ^^^^^lting ^o m, the sites. `th^ purpose ^^ the IVAP ^ahase n property
assessment was to det^^^e whether aU applicable standards are met or to deteri-run^ that
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remediaI activ;ties conducted in accordance with the VAP at the property meet, or will
achieve, appiir-abIe st^^^^d& As a result of the ^^^ assessments, remediation action
plans for ^^^^ons of the sites, were prepared and, in some instance, implemented. (Duke
Ex. 21A at 21a24.)

Ms. Bednarcik explains that the technologies typically considered for MGP
^emediation include: nionitori^^ natural attenuation4 excavation, soti^^CationF inasitu
ck^erriicaa oxic^atit^ii, thermal heating, contairment, engineering ^^nt-oIs, and institutional
^ontroIso I. determining the remedial actions at the impacted sit^^^ Duke worked with
envirorffn^ta^ consuItanils and took into coi-Lskdezation f^acta^s LypicaIiy artaIyzed in, a TJ.S.
EPA fea..^abilz^^ study, i^^luding: whether remedial action is protective of human health
and the ^n-v^onmentf its effectiveness, both shortAt-^rm and iong-term; the ability to
imISIem^nt- a particular ^ction, and its cost. Duke also tool- into ^^itsidesati^n the current
and future use of the site, and ttke short-term and l.ong-^erm IiabiIity of tlze site, based on
the chosen ^^edW action. Risk assessments are perf^^^ed, looking at the current risk to
a number of potential groups of people that may be present or exposed to the site.
Another factor considered is the state's regulatory d^an^^ program as it relates to the
presence of source material on the site. For example, she notes that, based on discussions
with the V^ CFj Duke proceeded with ^emoval and/or inmsi^ treatment of source
material, such as oil--l:.ice n-m^erial (OLM) and/or tarrii'^e material (TLM) in the subsurface,
because the VAP requ€^^^ the removal or treatment of such material to the extent
tecf^^aR^ feasible. In making the decisiom on the recommended approach, Duke
involved its inmhouse environmental professionals, its environmental corsuitantgd
including Us9 its IegaI advisors, and the Company's environmental and o^^ratior^
manageTnent. (Duke Ex. 21 A at 24m25; Tr. I at 207m209; Duke Br. at 35-36)

Mr. Fiore opi^^^^ that a CP would not be able to issue an NFA to the ^^st. and West
End sites based solely on the remedies of either implementation of engineering controls,
such as aspfa<-dt or concrete, or on imtitutional controls, such as land use restrictions,
because such controls, w-ould not meet PJI applicable VA.Pstan.^^rds, To meet the VAI'
criteTia at these sites, removal or stabilization of the coal tar is necessary. According to the
uritness9 other, less expensive activities, such as envir^nn-tental covenants or surface
capping, would allow the site to ixa.eet some standards, but not all applicable staradaxds
and would not be as protective of human health and the envI^onment, (Duke Ex. 26 at 20m
21s 23; °I'r. IiI at 645.)

OCC/OPAE assert Duke produced no evidence that institutional and engineering
controls would not I^^^ ^^ adequate to control human exposure to chemicals of coticem.
(^C/OPAF, Br. at 72m73), ^C witness ^ampbefl asserts that Duke's expenditures were
excessive and imprudent for MGP ^erned.iation. Dr. Campbell observes Duke's ^^^^^^^ch
to xernediation does not appear to have considered cost as a relevant factor. Dr. Campbell
notes that, s:ee the two sz^^^ were already capped with asphalt, concrete, or soil layersf
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^^^ch lirmted human ^onta^^ with potential reqiduals, ^^^ scope of the ^^ediat:€^^ should
have be-e-n. bmi.fied, He ^^^^eve^ it woixld, have ^^^ prudent for Duke to have developed
remedial action ^ians z.^^or^^^atin^ ^^^^^^ective, pr €^^^^^^e Meast^res for the ^^^ sites,
instead of the mtich more expensive excavation and disposal approach employed by
Duke. Dr. Campbell contends the Ohio ^PNs VA^ rules provide for protective remedial
^^^^tiv^s that arc- fa-r less ^^^^^y than fb^e chosen by Duke, ^clm^^ ^^^^^eerhi^
controls and ^ns-UtutiozW controls. For example, he states that, ^y applying instit.€tiorm^
controls an.e. adopting commonly used r^k mitigation measures, soil re mediatia^n at the
sites could have been accomplished witho^^ significant ^^^avati^^ by construction of soil
cover to prevent human exposure to ^^^taniinated soil. He explains that, ^^tl-,
h-istitutio^ controls, the point of compliance is from ^ ^^ound. surface to a minimum
depth of two feet, and at s^^pffis greater than two feet when it is reasonably az^tivipa^^
that exposure to soil will occur through e-,ircavata®n, grading, or maintenance, He f-u.rther
offerszhat one less ^^^eriszve al^ema^^^ to the approach taken by Duke is to control direct
contact ^^^^^^^ to contaminated soils by constructing engineering controls, such as
covers or ^s-ohalts. Institutional ^^ii^ols can then be established bc^ limit ^utuxe use c^^ ^^^
site or pro?u^^^ ^^cavatiort of the ^^^tam€natedsoil without protective eq€^^pme^t- and soil
handling requirements. (C)CCEx.15a^ 5,891^,15; ^^^OPAEBr, at62.^

^-ake points out that ^CC ^itn^^^ ^^mpbeff is not a VAP C.^^ does not pa^^^^^^ any
envir^^entaF certifications in Ohio, has never been involved in ^^eai-^^^g up an MGPx or
any other site, under the VAP9 and has no experience with and has not performed any
work under the VAP, 'I'husf wI~fle Dr. Campbell offers opinions and otz^er approaches that
he befte-v+^^ would be appropriate for remediation on the sites, such approa.ch^ would not
meet the a^^^^^ble VA^ ^tandardsa (Duke Reply Br. at 21-22,)

1 ^^^^^^^at-er and Free Product

Duke witness Fiore ^^^^^^ that a USD under the VAP allows a remediating party
to exclude potable groua^d-wat^^ use as an exposure pathway from fu-rth^^ ^onsiderataon.
^^^ is a recogTdtion by the Ohio EPA that groundwater in certain r^^^^^d axeas9
serviced by ^ommurtity water systems, is not used for pot^^^^ purposes and that chemir-al^
from past industrial activities that ^^ be ^^e-it in such groundwater pose no
percepti'Die risk to consumption by the ^^rnmunity, because the groundwater is not being
used and waU not be used for drinking water purposes ^.^,.^. the ^^^^^^eabie ^=^^txre. imr. Fiore
points out ^t there are s3ri^gent regulatory criteria in Ohio Ad=C^^^ 3745-300m10 for
obtaining a USD and, based on these criteria, there would be complications obtaining a
USD for tiie two IAGP sites being considered ^^ these cases. (Duke Ex. 26 at 14-17)

Mr. Fiore notes that there is si^cant f^^^ product, which is defined as a separate
liquid hydrocarbon ^^^ that has ^ ^ea^^^eab^^ ^^^^^^ of greater than one one-
€rundredth of a foot, at the East and ^^^ End sites, in the ^onn of liquid n-obii^ coal tar.
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I-^^ states that the VAP assumes that properties with free prod^^t exceed applicable
stand,axds for unrestricted potable use of grounciwater. Howeverr, the Ohio EPA gen^ral-ly
requires that ftee product, regardless of source, be removed, or mitigated to the extent
practical, prior to issuance of an NFA under the VAP. Mr. Fiore ^^^ers, that, walzl^ NFA
letters have been ^^s-ued to sites with free product, in lin-iited. ^^sta^^es, in which free
product did not ^mp^ct- groundwater and was stable, and ,^^^^e the director of the 0hio
EPA granted a variance from the ^tanda-rds, nc^.NIFA has t-geen issued to M^^ sites in Ohio
where free product ^^^ins. He states ^^ the free product at ^uV^ sites will impact
ground-watex in excess of ttie standards and it is not stable; tb.^re-fore9 issuance of an NFA

letter is impossible. In addition, the mobile L-^^ product cauRd xriigrate from the two sites
at issue to the Ohio River which adjacent to the sites; thus, making the issuance of a-.q
NFA letter ini^^^^ible, Moreover, the free product on the sites ^^s rnigrated onto the

ground surface, causing exposure to land users. For these reasons, Mr. Fiore contends that
VAP requirements for migration of ^ee, product at the sites includes the removal of the
free product. (Duke Ex. 26 at 17-19.) OPAE/OCC state that Duke witness Fioref,s
discussion of free product is ^.^. error and does not rebut Dr. Campbell's position that
hauted remediation of free product is necessary (OCC/OPAE Br. at 38).

OCC/OPAE state that, for grotmdwater, there are several considerations for
protection under the VAP. First, groundwater can be protected by preventing cheardcals

of concern from reaching groundwater; however, ^l-ds -exp€^su^^ pathway can orly be
protected z^ groundwater is not already contaminated and Duke det-^rn-iined that the
exposure pathway could not be protected as ^ouxidw^^^^ was already contaminated. '^^e
second. protection exposure pathway for groundwater under the VA^ is soil sa#^ation;
however, this protection is not applicable because of the types of cox^^^^^^^n at Dqike`s
MGP sites. (f^CC^^PAE Br. at 63; OCC. Ex. 15 at 15.)

According to ^C witness Campbel1f for critical zone ^^undwater, such as at these
^^^ sites, the VAP rules call for aise of ziLsta^^ona^ controls, USDs, and variances, to
affect how a-nd where ^ound^^^^ ^^andard,.^ are applied. Dr. Campbell asserts that the
points of comp.^an^^ for groundwater are the property or I.^^D area. He states that
remediation is offly required to the extent needed to meet applicable Unrestricted Potable
Use Stand.ard^ (UPUS), found in Ohio Adm.Code 3745-^0M89 at the bound^^e& He
believes that groundwater standards n-iav not be exceeded at -the property boundaries and
would not be exceeded at ^.^.^ appropriate USD boundaries. Th^^^^^re.X at the MGP si-t-es,
remediation beyond engineering and institutional controls is not required to meet ^^^S
inside those bounda,.^.es. He also states that D-,ake could have applied for a variance
suspending or modifying UPUS ^^^ the botand.axies or beyond the boundaries. He

believes DuVs soil excavation below 20 feet and solidification of ^^^-iq and d^^^er. soil
to address groundwater is not required by the VA:^ rules; therefore, Duke exceeded
reasonable ^^ ^^^^^^ements. He states fihat while Duke correctly concluded that potable
use of groundwater at the. MGP sites is not a complete ^^posu-re pathway, Duke
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inap^^^opri,^^ly applied the ^P UIS to aR groir.ndwate.^ beneath the sites, which increased
the cr^sts, of ^emed^afiom Ex.. 15 at 17-18, 24-225.^

Fcir the MGP sites, ^^ asserts that, where the contaz-dnant is on the pra^^ert-YE t1he
VAP rules requ€^^ implementation of instit-Liti^^^^ controls, e.g.¢ use restricxons, or
engineering controls, e.g., fences or soil covers, to prevent on-site ^^^os-ure to
con.tarxiinated groun^^^ter. Dr. Campbell explain..^ that the VAP rules then require that
groundwater emanating from the property ^u-st not exceed tl-e UPUS. If ^ UPL^^ or
^^^face water standuds aree not exceeded at the property boundary, no additional
groundwater remedy is ^^quired. If a U^:D has been granted to the area. around the
property, then the same requirements apply, except that the point of ^ompl^^^e is the
USD area ^^undary. If the UPUS are or wiU be exceeded at the prop^^rtyy, ssurface area, or
USD area boundary, the VAP rules require that groundwater beyond the boundary be
restored to the LTPUS or a reliable aiternat^ water supply to be ^ovid_ed to afferted userso
(OCC Ex. 15 at 17a18.' TI-terefores in the absence of evidence of gro°andwater- a^ surface
water failing to meet the UPUS beyond d-te property lxound^^ies9 there is no justification
for Duke to spend money to x^^tediat^ ^oun^^^^er or soil to protect groundwater to
meet a point of compliance beyond property boundaries, according to OCC/OPAE.
Moreover, because gou.^^^^ate,r at the M.GP sites is not and cannot ^ used for potable
purposes, and, in light of Cincinnati ^lunicipal Code 00053-3, additional measures to
remediate groundwater for potable use are not necessmy. '^.'hexefore9 OCC/OPAE assert
that Duke need not have spent xna^^^^y for cleanup to protect grou-ndwater beyond
property ^oun^^ieso (OCC,^OPAE. Br. at 67-68.) Dr. Campbell offers fl-tat Lhex^^ is no
indication that the groundwater discharging into tl-t^ Ohio River has or wM cause surface
water stans^aTds in the Ohio River to be exceeded. In addition, there is no ia-idacat^on t1hat
the groundwater ^^oTadiwnt, or the groundwater east and west of ^^^e NIGP sites, exceeds'
the UPUS (OCC. Ex, 15 at 19).

According to Dr. Campbell, tar ^^ product was not ^^^iit^^ed at the West End site
or the eastern. paxcel, of t-he- East End si-te; however, it was identified at ts.^e westem parcel
of Lhe East End site. ^^e ftee product requires remediation, the ^^^^^s as,^^rts- that it
can be 11-mited.. Dr. Campbell -states that the- requirement under the VA^ rules applies only
to the extent groundwater beyond the property or ^^^ area boundaries may be affectedo
ni^ presence of free product does not require the extensive and im.^rudent soil
remediat€on conducted by Duke, according to Dr. Campbell. Moreover, even if the free
product affected groundwater at the property or USI) boundaries, Duke could have
applied. for a variance under the VAP ruless to limit the scope of remediation due to.
t^hnical infeasibilitys the costs st:.'bstantiall^ exceeding t:-e ecoz^^^c benefits; the
vrs^^^^^d rem^^iation, i.e., institutional or engineering controls, will ^^ure that public
hea1th, and safety wiJi tv protected; and the proposed ^^^ediat^on xn^thod is necessary to
preserve, promote, ^rotectg or enhance employmeait oppo€^ilities or the reuse of the
af-fected property. (00--- Ex. 15 at 22-23) OCC/OPAE state that the a-tpallabilgty of
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variances from applicable ^^anda-rds for USDs, free product, and other quantitative and
qualitative standaird,.^ is a key component of the VA-P. Su.cll^ variances are p^^^ because of
thc,. impracticality of a Soiuti^n -VVIheTe '^^ ^^^^ substantially exceed the ^^on^^^ benefits,
ac^^-rdzn^ to OCC:IC^FAE. Thr^y -beii^^^ Dukes failure to use the va-riance procedu-re to
implement a more cost-^^^ecti^^ remediation is indicative of imprudence. (OCC/OPAE
Br, at 77-78)

C. Hzsta^ and ^^^cription of Inv^^^ atic^n and ^emesfiation ^^^
End Site

Da.^^e witness ^ednarei).c explains that cleanup began at the East Eiad site because
Duke was contacted by a developer who had land located adjacent to the site and ^ile
developer was planning to con^^^^^ a l^^^ residential deveiopment. I^. addition, the
deveicxpe-r had easements across, a portion of the East End site for ingress and egress and
utilities, as well as a landscape e.a.^^^en^ on paTt of the weste

'
m parcel of ti'le site to

provide a buffer between the residential development and DuRe"s property and
operations. (Duke Ex. 21 at 8¢10; DukeEx. 21A at VM18; Staff Ex.1 eL '32y Ti. I at 256.^

^^^^ asserts that the pn.^^e F^^^ End, site is ;^^^endy used and useful in sejvi.ce, to
Duke's gas customers and i€: is a major a^o-inponent in Duke's gas supply portfolio that
affects the integrity of its system and serrke to customexs (Duke Ex, 22C at 10). The East
End, site is ^^^^^^^ a gas opexatiom center and is used by Duke's construction and
rnaia^^^mnce division of t-he gas department fox^ storage, sta.ging of equipment, and offices
(Duke Ex. 21 at-73 Staff Ex.1 at 32). Propane produced gas from the East End site cuxx°entiv
supplements Du^:.e's provi.sion. of natural gas to its customers (Duke Ex. 420A at 4). WA
regard to future "e of the East End site, Ms, Bednarcik states that Duke Vill retain and
confmu.^ to masntai^ the current gas fnes, ^^^txu^^ new gas ^ammissi^^ lines, and
operate the gas p^^^ on the property (^^^ '-Ex. 21A at 16),

Ms.. Bednarcik explain-q that the rernediatiion activities on the East End site ^^^
been sequenced to facilitate planned improvements on the site, so tfmt gas a^tivi^^^ could
continue. Accord.€n^ to the witness, the active use of the ^^^ End site necessitated the
-qp-paratzon of the site zr.to sepa-rate parce}.s.. (Duke Ex. 21A at 18-19,) The Ohio EPA a^ow^
the segregation of sites into multiple ^^entified areas (lAs) for envirc^^ental investigation
and temedia^^^n puxp^e& Therefore, the East End site was separated into fluee sm^^^
!As, the central, western, and eastem parceisq as well as one purchased parcel. (Duke Exa
21 at 10s 17; See map Staff Ex. 1 at 64)

Duke witness Bednarcik notes that the eastem and w^stem parcels were given a
higher priority ffian the cent-ral parcel, because of their proximity to the planned
xesidez^tied development. i:r, conjunction with the inv^^^^ationsK a rds k assessment was
conducted to determine the p^^enti.^'t risk to human healtn due to the impacts on the



12--1680--GAAAIR, et al. -37-

su.rface soil (top two f^et of soil) and -qu^surfa^^ soil (top 15 feet of soiIs wi-dch is the typical
depth of construction aci^ ^it°_.es). 7'he- risk aisessment considered the ^^s^sibi1fty c5f
x^^.l^€^.€^^. of fugitive dust ^a.^ c^.e^cgs of conce^ and in.g^^c^-. of, and dea^^ contact
w-ithR soil.. (Duke Ex. 21 at 10tr119 Du^^ Ex. '21 A at 25; Staff Ex. I at.33.)

In 2010, the remediation action plansf^^ both the ea^tem and western parcels of the
East End site were finalized w^^ ^ern-a^s were ae.^^md frcim the Ohio EPAf,C:,in^^^ad,
and ^them For the East End site, a ^emed.iA action plan was developed to address
potential environmental and human health impacts in the top 15 feet of soil, and to
address potential ^^vir+^^e-n^^^ impacts in ^lae farm of OLM and/or TLNI below 15 feet.
In addition, air samples were obtained from Duke's onsite buildings and ^
communications plan, which included a. community open house, fact sheets, and meetings
with government officials and stakeholders, was executed. During zn^ remedial activities
on the eastern. and western p^^els, an independent environmental ^onsultaiig firm
moadt^^ed the ambient air at tl-ie perimeter of Duke"s property. An air in^rdior€ng model
and a dust action IeveI wex^ established. (Duke Exo 21 at 11, 14; Duke Ex. 21A at 22, 25;
Staff Ex. 1. at 33.)

With regard to the centxal and purchased parcels at.the East End site, Duke witness
Bednarcik testified that, based on the results of the soil and groundwater samples, a
decision ^ill. be made regarding whether remedial actions are required. Sla^ notes that,
without additional information coxi^erning tl-ke presence or extent of impacts to these two
lAs, cost ^stiniates for their d^^n up can not k^ ^^i-ierated. On the ^^^^em and western
pa^cels: groundwater ^^iilt+^ring recom^^^^^d in 2012 to evaluate whether the
concentrations meet the Ohio EPA ^tan.dards, If the groundwater does not meet
applicable standards, ^dd^^^nal remedial measures nia^ be required. In addition,
excavation and -inM^^^ solidification activities are planned for 2C1,14 or 2015 for an
abandoned road between the eastern and central ^^^^^s, of the East End site, and
rernediation in ttie central ^^cel may be necessary in the futuxe. (Duke Ex. 21 at 17M18;,
Staff Ex.1 at 33; Tr. I at 183.)

^C ivitn^^^ Campbell specifies a ^^^^^dy for the East End site that limits the need
for excavation to two feet in most locatao^a..^r with 20 feet in the former tar pit. Specifically,
Dr. Campbell offers that ^e-me^iation on the site should be lxmi^ed to the portions that
were used and useful, and should includea engineering controls, in the form of fencing and
lt"WOwfoot soil ^over for protection of wor^.ers fro m direct ^ont^^ ^^tli contarnin^^ soil;
and s^^^^ona^ controls, in the form of an environmental covenant restricting futu-re use
of the property to comm^rcial/ industrial use, prohibiting use of groundwater, and
req^^^^ risk tnita^atian measures in fn^ form of a soil management plax, (OCC/ OPAE
Br. at 82; f^C Ex. 15 at 28.)
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^^^ both ^^^ eastern and western ^^^^^ of the East End site, ^^ ^^it-nes.^
cam.pbell StAtes that many of the activifie.9 conducted by Duke were l-€.ot Pea;^^sary,
therefore, he recommends Duke not be permitted to recover costs ^^^ activities such as
^^^ity, air and vibration m.ordioringE ^^^^^ati^n, excavation shoring, water ^amgement
and disposal, and off-site di^^osg of soil and sr;^^^ifi^^^one He also recommends fle
investigation and desi.gn'mg costs be reduced and the amount of time required to completc-
the work be reduced to 45 days; thus, reducing Duke's inter^^ and construction
^^^^^^^ent costs. (OCC Ex. 15 at 30.)

Staff notes that there is ^^^^^^^^ infrastructure on the East End ^^,-ite that is currentlŷ
u^^^ aind useful for providing natural gas se€rice, Staff ^^^^en^^ the MGP
.^^^^^ation ^^^^^^s associated with this semitd.ve znfrastruct^e be recoverable. (St-aff
EK. I at 43.)

i. Eastern Parcel of Eaqfi End Site

Duke witness Hebbeler asserts t^^ the eastern paice€ has ^^nfm^ed to be used and
useful during the entire ^peratin,'g, history. He ^^laim that there are, currently, tbxee
Undgxs°,^ound ^^s B^^^^ providing se ^r^c^^ to ^uke's cus^m^^ on the easterrr ;^^.r°sel. These
gas mains traverse the ^^^^eel and serve as ^'^^^s into ti^^ ^^^^ein and the pro^^.ne injection
facility that is located in the central parcel. One of the lines crosses the Ohio River. In
addition, the eastern parcel is used for a clean fffl area to dispose of sp^il's from main and
service excavations (Duke Ex, 22C at 3-4r ^, 10)o

Staff offers that a visual inspection of the eastern parcel reveals that it is a ^^^ acre
vacant field without any visu'bl^ ^^rn-tanent shraxct=es, except for a boundary fence.
However, Staff reports ^^^ there are areas of the parcel that are ^^^d and useful for
providing natural gas distribution service, because underground gas mains ^^^verse the
pa.rcel to serve the propane injection xac`^^ and the city gate located in the r:entral, par^e'A.,
and they provide access to underground natural gas pipelines.. Therefore, Staff
^^om^^^dr, D€xke- only b^ ^en-nitted to recover ^^GP costs incurred for the ^and 25 feet on
each side of the centerline of the gas pipelines; ffius, providing a 50-foot buffer ^^otmd the
pipelines to allow for the rnaint^^anc^ and repair of the pipelines. Staff witness Adldns
states the 50-foot buffer is supported by ^^^ discussion with the Commission's gas pipeline
s,afe^y staff and the US. Sixth Circuit Court of Appeals ^,.^. ,^rtdr°gr^2s ^^, Columbia Gas '^z^ans^^..
Corp.f 544 RM 618 ^6th Cin 2008^ (Staff Ex. I at 41, Att. ^^P-5, m12^ Staff Ex. 6 at 12-134 17,
Aft. KAn^; Tr. IV at 8999 895.)

The factors looked at by Duke when evaluating the eastern parcel of the East End
site were: the parcel would be retained by Duke for extensive utility operations; there were
high pressure gas ^.ai^ traversing the site, $vWch wc3^ld need rxiaan^^^^^ and ^ven#-ual
replacements; and TLM and OLM was present or. the site, 'I'he available options for this
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parcel in^luded: excavation with off--site disposa1., solid zfication, and cappinge Duke
witness ^^^nard',^ ^^^en that, while ca:ppi^g, was the least :,ost option in fl^^ short tQrm,_
and the easiest to implement, it would not meet thc- VA^ standards and would not reduce
the iongAtexm liability, as the mobile T^MI. and OLM would still he present. According to
Ms. Bednarcik, after considering aH factors, excavation and solidification were cha^^en. as
the proper remediaeion processess thus, reducing 1ong-term liability on t1he site and
removing or hinding the contanift-tants. Solidification was chosen as the pr^^fen^^ option
due to cost^^^^^^^^essE since it would mirdmize off-site disposaa. costs and to n-dn}rr€ize
future leaching and dermal contact. (Duke Ex. 21A at 25-26y Tr. 11 at 294.) Excavati^^ ^^^
solidification, to biiid up ^^ and OLM in the top 20 feet of the site, on the eastern parcel
of the E-ast End site, occurred behveen 2011 and 2012 (Duke Ex. 21 at 11, 13-14p Staff Ex. 1
at 31^

Duke disagrees x,,Yi^ Staff^ recommendation to only penrdt recovery of costs ont^^
easter^ parcel for the 25 feet on each side of the gas p.ip^^aesp noting that the ^^^^ eastex^^
parcel was the location of ^^toric gas-zeIated utility opezati€^n's that have resulted in
environmental liabilities related t-^ those gas operations. According to Uso Bed.a^^eik9 tl°,i^
property continues to be an integral part of Du^.ey^ utflity system. '^e witness asserts ffiat
Duke has the r^^ponsibiiity to remediate the contamination of tlae entire site lanrier
CERCLA. (Duke Ex. 21A at 3-4.) Moreover, Duke witness Heobei.^^ opines that Staff
failed to recognize the necessity of the working area requirements on the ^^^^^^ parcel
when dealing with pipelines that c-rc^^s a major body of water. Mr. Hebbeler notc-5 that, if
replacement of these facilities across ffie river is needed, such opera^^m would ^equire an.
area of approximately 200 feet by 200 feet, The witness aLs^ asserts that, when considering
t^ ^sue-t one must view ^^^e history of the site, and, based on past mainte-nance on the
^,^aycel, he could see a distance in excess of 310 feet affected by the excavation, He notes
that the eastem. parcel is only 415 feet wicie. (Duke Ex, 22C at 4m5.^

Staff disagrees with Duke's assettior, that it should be P^^^tted to recover ^^^^^ for
^^^e whole parcel because it ^^y need to replace a pipeline. Staff subndts ffiat thi..^
^^ent is speculative and hinges on an underlying ^^erni^ ^^ may never occux. .^
addition, Staff notes that Duke ignores the location of the pipelines and the fact ti-tat
remediation efforts on the eastern parcel are well over 100 feet .^^^i the pipelines.
Moreover, SWf states that the-re is no evidence that the eastern parcel was used as a clea,.^--
fia.l site or that specific portions of the p^rcel will be used as a ^^eanniili site in the fut=e.
(Staff Br, a.t 20-21, 21)
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ii. Western parcel -of East End Site

-40a

D€^^e witness ^^bbelex states that ffie western pa.r^^ includes new vaporizers for
t^.e propane faciLity^ a new entrance r^FadE and a newfl,^^^g station. Mr. Hebbeler states
that t1he entire western p^^^^ is needed as a buffer for the flaring operations. In ^ddit^^^,
he states that Staff did not recognize the lin-dts of the sensitive ut^^ infrastruct^^ on t^e
westem parcel and the need for the balance of the parcel to be used as a buffer for the
sensitive infrastructure limits. (Duke Ex, 22C at 8-9.)

Staff points out that the new flaring station referred to by Duke was not operational
until ^ove m^er 1, 2012^ seven monffis 'ter the date certain; therefore, it was, not w%d and
useful on t^e'date certain„ Staff- al^c) notes d-tat the old flaring station mentioned by I&o
flebbel^r is portable and it was not ]mated on the westerit parcel during StaWs
invest^gat^on. In addition, Duke did not zxiention the flare-off valve undl it filed Mr.
I-leb^^^^ s ^^^^^^ suppiernental testimony, almost four ^^ontlis after t:he Staff Report was
iiled. Moreover, Staff states that there is a^^ evidence tl-ta.t remediation was necessary to
operat^ or maintain the po-rt^^^e flaring station, or ffmt the en^^ western parcel is needed
or used to operate the old flare-off valve, Furthermore, Staff axgues that Duke's 'm^^^
^^^^e arg-^ment is ^in-War to ^ose raised by applicants, but rejected by the ^^^^^^on, in
previous rate case proceedings. See In re Ohio Edison Cosm Case No. 774249-EL-AIR,
Opinion and Order at 4 (Nov. 17, 1978); In re Ohio A-ner€can Water Co.., C'„ase No. 79»^1343M
W'W-,^IR, Opinion and Order (jan- 14, 1981)e (Staff Br, at 27-28; Tr. III at 722)

According to Staff, until very recently, the western parcel of the^',ast End site was
vacant, with no above-ground struct^^^ and no ^i-idergrou^^ gas z^aim. While, t-n 2012,
Duke began construction of new vaporizers for its propane facility near the northeast
corner of the western parcel by the ^^-rrent vaporizers, the rt^ vaporizers were not in
operatton on the- date certain in these mses, Therefore, Staff concludes that none of the
remediation ^^^ at- the westem parcel were ^^cuxred to op^rate, ^ntain, or repair
natural gas plant tha.t was in service and used and usehiE at the date ^ert^^^ ^cc-p^ for
expenses incurred in a sniall ax-ea. in the northeast corner of the parcel. Staff recognizes a
50-foot md^dm.um setback from the exEsd^g vaporizer bufldix^^ based on the National Fire
Protection Association Code requirements for liquid-gas vap^^^en, and gas-air izdxers.
Therefore, Staff believes the land within 50 feet of the existin^ vaporizer bui1dh-i^ is vz^ed
and ^^effils and may be recovered; however, none of the expenses incurred in the
remainder of the western parcel should be recoverable in rates. (Staff Ex. 1 at 42-43p Staff
Ex. 6 at 14W15F Tr. IV at 889)

Duke witness ^^dn^^^^^ exp^ains that the factors t^^e-Ti into c®mzderatir^^ for t^^
rernediation of the w^^^em parcel of the East End site include. Duke's retention of the
property; the extent of TLM and O^.E^y especaall^.f ffie location of a former tar lago-onf the
fact that :.ixapacted groundwater war, likely rnigAatin^ outside the property; and the
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p^^^en^e of sensitive u;.°^de-rground infra^^^^turea While solidification was Consbd^edy
excavation ^^^^ ^^^bm.^^^^^ chosen, in part, due to t.hp presence of sensitive uxnder ^;^°o^^nd
utilities. (Duke Ex. 21A at 27.) Xfs. Bednarcik states that excavation began on the western
parcel of ibe East End site in 2010 and was ^na^^ed in 2011. For the ^^tem parcel, Duke
used vibration monitors to regulate work L-i order to protect ^^^iti^e underground
utal..i^^i and facilities, including sewer and process lines. In addftior^ Duke employed a
retention and ^racingsystem to excavate and remove impacted soil. In the southern hag
of t1he western parcel of th^ East End site, impacted. ^ateria^ was excavated to a depth of
app^^xizmtely 4.0 feet, due to the presence of deeper OLM and 'I'^M ilripacts.
Solidification was not used on the w^sterrb paicel due to the ^^^^^itce of limestone
boulders, wkdch n-a^e the solidification process zn-ipr^ctica1. Duke witness ^^^^^^cilk
states that irnp^cts beIo-w 40 feet will be treated by another remedial ^c^ior, L-1 future
phases of the site work. (Duke Ex. 21 at 1am14^ Staff Ex. I at 31) Tn addition, Duke expects
to implement institutional controls on both tt-^^ ea^^^^i-i aa-id western parcels, such as land
use and/or g-rc^undwate.^ restrictions as part of its fixW remedy (Duke Ex. 21A at 28).

iii. ^^^^ral- Parcel of East End Site

According to Mr. H^^beler, the cent-ral parcel is comprised of natural gas op^ra^ons,
that occupy the entire parcel. The oper°at€om in the central paxc^l are, the propane peak
^^a-ving plant, ^^^i-dve uta^iV infrastructure, pipelines, and field operations, including
parking and storing materials and ^quipmente He states that al£ ^ee permanent
btiilclings oii, the parcel Nv^^^ ^^^^^^^^d during the MGP era and are currently used in the
process for making propane air and ^^^g it vdth natural gas. ^Du^,H Ex. 22C at 7ri&^

Staff states that its investigation of the central parcel of the East End site revealed
active natural gas operations on the entire parcel. Such operataon-, i^^^^^^e a propane
injection facility, a city gate transfer point between Duke ^bic and. Duke ^ent-ucky,
meeting facilities, a field operati^^ center, materials storage for field construction
activities, and an ^^uipm^^^ parking and staging area. St^'f be'liev^ the entire cen-krat
parcel -was both used and useful for providing ^atural ga-, distribution service on the date
certain in these cases; therefore, the ^ernediataon costs incurred at this parcel should ^be
eligible for recovery. (Staff Ex. 1 at 42; Staff Ex. 6 at 14.) ^C believes Duke has not
completed ^^^^sti^atign. or conducted rom^diat€san. ^^ the central parcel. However, ^^
states that remediatio: costs for the ^^^^^^ parcel should be Ratited to prudently it-icurres^
costs. (OCC, Ex. 15 at 30.)

iv. Purchased Parcel of East ^m^ Site

D&Ike sold part of the or-',^^^l MGP site on ^hc-, East End site, located west of the
western p,^^^^^ in 2006; however, this property was reacquired by Duke in 2011, As part
of this 2011 real estate transaction, Duke also acquired riine acres of numerous contiguous
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pro^^^^^^ locat-ecl Lo the west, which were suspected of being impacted by the foriner
MGP op^rations. (Duke Ex. 21A at 13) The property ^^id by Duke in 2006 constitutes
only asrmil porden of the nine acres Duke p^^^^^^^ fti 2011. (Tr. 11 at 342). According to
Ms. ^ednareic9 an 1nvests,gat.ion. in 2011 on a portion ^^ the purchased prop^^^ itidAcat^d
the presence of MPG Lmpacts and a more thorough ^tudy was scheduled for 2012, (Duke
Ex. 21 at 1.5F Staff Ex. 1 at 64.) T-he person who sold thc- nine acres to Duke in 201.1., bought
ffie pa-rcels that comprise the nive acres .^o-r a combined tsatA purcbase price of
approxkmt:^^^ $1.9 million (CCC Ex. 9;, `l'r_ 11 at 365). Mr. Watb^en states tl-:at the
purchased ^ropert^^ iv^^ recorded on the C^mpayzv'9 books a& nonutRity plant; it is not
part of rate base. Therefore, if it is sold, any proceeds would go to the shareholders, since
oist^om^^s had no in.^estment in the property. Mr. Wathen believes ratepayers should pay
for the remediation on the purc1ased property, b^^wase the remediation expez^,-^^ are.
'nec€^ssary business expenses that do not have anything to do ^^^ who owns the plante
(Tr. III at 755--756.)

According to Staff, Duke purchased the property for $4.5 rr&l.irsn. and the $2,331,580
inc1uded for recovery in the ap^^icatiori in these cases represents the amount over and
above the fair market value of the land, that Duke pa^^ in ^^^er, to acquire the property
(Staff Ex. I at 34). Staff notes that, hxstorgcaUy, the ^urch^^^d parr-el was a residential
neighborhood that was ^eve-r pait of the ^^^^e-r East End MGP siteo C^^^^^^^ Staff
describes tb.e- property as a large ^amnt field with, no v.^sfDle structures or underground
facilities that a:.^ used and useful in providing natu^^ gas distribution servlce, According
to Staff, ^^kt- is requesting to recover the premium it paid to the de-vel^^^^ so it could
purchase the land in order to protect i^^^^ ^^ni future liability arising from the presence
of M:^P iinpacts, Therefore, Staff recommends that none of the deferred expense
associated with the purchased parcel be recovered from customers. (Staff Exa 1 at 43; Staff
Ex. 6 at 15n16F Att. KAn6) Staff further notes that Duke witness Wathen adrnits the
purchased ^ropertv is not Inclu^ed inrate base and is not used and ^eful (Staff Br. at 17;
Tr, iIl 755, 792). Moreover, there is no evidence, ar-carding to StaZ that the purchased
property wLU eventually be u^ed. to provide gas service to customers. Staff argues that,
although Duke clairns it needs ti^^ purchased pror^^rty for some fu^^ purpose, past
precedent reveals the ^^^^^^^^ has ^effised to accept ^^tnil^ fut^e use arguments fcir
the basis of recovery. In re. Ta^^^ Edison Cvmpai^y, Case No. 75w758^EL-A?R^ ^in^^^ and
Order (l^Tov. 30a 1976). (Staff Br. at 17ml8.)

Kroger asserts the costs associated with a p^emi^in Duke paid to a developer to
purchase property back are not O&M expenses related to rendering gas service and carmot
be recovered f-rs^rn cr^stomers. Kroger states tbat s^ p-arc1iased property is a ^anutility
assse&:d was not used and useful in the provision ^^ gas distribution service as of the date
certaiii., and, therefore, the costs associated with the pux^^^d property should not be
recovered from customers, (Kxo,^^^ Bn at 9.)
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^^^^^PAE believe Duke's decision to sell er& portion of the East End 5i^^ in 2006
was imprudent, as it changed ^li^ property use sc3 as to cause or ^^^^^^^^e the need for
remediation mid potentially heighten the level of remedxation. Prior to the sale in 2006,
OCC/OPAE state ^iiat the property J^ad both, engi^^^^^ and h-istitu^-gonal controls in
place and these controls were considered adequate pnor to the sale of the propeat^
Therefore, gi^^en tliiat the initial sale of the property was imprudent, the scope and
necessity of remediation was also ir^^rudent (OCC/OPAE Br. at 58m60.)

Duke, disagrees ^t the cc^sts to remediate the- pta^^^^^ed parceI not bex°ecoverabIe,
stating that Dukp- is responsible not ordy for k^e impacts of the MGP ^ectly under the
historic site, but also for ^^e-an^p of arly impacts o,^^^^te tl-zat cmx be ^itiCed to the ^^ratiom
c€^ndiicted at the site while uatd€^^ Duke's ownership. Ms. Bedn^^^^ states ^^hat future use
of the purchased parcel wiIl be deterroi€^^d based on the needs of Duke, a,.^^^ ^hr-,
completion. of any required investigation and remedaation^ (Duke E-xe 21A at 5, '16.)

d. History ^^^ ^^^^^i tion -of yftyestration a-nd ^^medration
West End Site

Duke wift.i.^^^ Bednarcik ^^^la^ that cleanup began at the West End site because,
once the Ohio Department of Trai-Lsportatio.€€ and ^^e Kentucky ^^^ar^ent of Mghways

fixiallizet^ their preferred ^^ation. for a new Brent Spence Bridge Corridor Project, which

directly ^^^^^^^ the West End site, certain Duke facilities on that site needed to be
^el^cated, including a l^^^ substation, a number of transformer bays, and underground
tramzrdssion lines, as well as the replacement of a transmission t€iwers Because th^ surface
cap on the lqest End site, which. worked ^^ an interim measure to limit contact with
potentially impacted material, ^o-ald be disturbed with the bridge ^on.^^^ction. and the
relocation of power delivery equipment, Duke decided to Plan for -a phased ^em^^^

in^^stigat^^^ Moreover, according to Ms. Bednarcik, the rern^^iatzonsch^dule was also
accelerated because the new bridge sfa-uctures, if constructed prior to ^^ni^^^ation5 would
bind^^ and greatly increase the cost of fa^ta^^ remediation work due to accessibility
restrictions. (Duke Ex. 211. at e-99 153 Duke Ex. 21A at 19; Staff Ex. 1 at 32.)

The ^estEnd site is par^^led. into three IAs; Phase 1, th^ ^ea south of ^ehrixa.^

Way between the two substations; Pnase 2, the majority of the area north of Mehring Way;
and Phase 2A, the westernmost portion of the property north of Mehring Way. (Duke Ex.
21 at 15-16â ^^^ m, a^ Staff Ex I at 61a62a)

M& Bednarcik ^^^^aim that, at the West End site6 a portiort of the 1916 generating

station is still ^taiidI€i.g and is currently used. for electrical storage and for housing
electrical relays. In addition, the property contains tr^.srrdssIon towers, two large
substations, and transformer bkys. A gas pipeline also crosses the Ohio Riverd directly east
of the Brent Spence Bridge, and enters Ohio at the West End site. A gas generating/pump
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house is also on ffie West End property and a northern portion of the pr^^er^yâ Phase 2, is
use^.^ by Duke employees for p.:^king. (Duke- Ex. 21 at 7, 16; Staff Ex. I at 34)

In detemiixing the proper remediation for the West End site, Ms. Bedriareik states
that the factors considered inr-Aude: Dukef ^; zetenti-on of the property; the ^^^wnce of TLM
and OLM; and the nature and extent of construction wosk, in connection with the bridge
project and a^^^^^^^^ electrical utility relocation. Uldma^^, M^. Bednarcik c-x^laz,as that
containment was elir^^^ed as a remedy due to the cost and key-ing the ccanta^^t w^l
into the bedrock at the site. Rather, excavation and sohdifa.cati^^ were chosen as the
preferred opt^oms for ti-te West End site. (Duke Ex, 21A at 28)

Phases I arad 2 were the first parcels to be a€^^^ssc-ds because those are -w^^^^ Duke
wfl1 bc- constructing the new electrical equipment to replace equipment in-ip^^^^^ by the
bridge ^^mtruction. In 2010, f^^ ^^^^s I and 2, the majority of ^^^^ soil and gzou-ndwater
investigation o.:curredâ the remedial design was developed and. ^^^^tant^ ^o-ntracted
tbrough a bid process for the detailed desigri., ^onstr^^on rnana,^^ent, and air
monitoring;. the communications plan wa-c developed; and ^^raiits were obtained.
Remedial action for Phases I and 2 sta^ed in 2011 and continued inw€^ 2012, wherein the
soil would be excavated to 20 feet, with ^^^id^^ai-ion of deeper material irnpact^^ by OLM
and TLM. R^^ediatioxs. work was expected to be completed in 2012 for ^^^^^s I and 2. in
addition, in 2012; Duke was to extend the ^emedaat^on to Phase 2A, which was expected to
be ^omox^^ed in 20:11 Mse Bednarcik states that, once Duke completes the comtruchon of
the new electrical c-quipmex^^ and. the demolition of the ^^^^^xit equipment, snPha.^^s I and
2, environmental work will recs^m-mence. ^olemba.^ ^^^ite i^pacts, will be evaluated once
the areas where the m.^-in former MGP processes were located. have been evaluated and
remediated.. ^^uRe Exo 21 at 15a169 18-199 Staff Ex. I at 35e^

OCC witness Campbell calculated the cost of the remedy for the West End site to
inclu^^^ ir-qtitutaonal controls, in the form of maintenance of the fence and maintenance of
the previously existing engineered cover for Phase 2- ^^^ the West End site (^^C Ex. 13 at
35).

Dtike witness Hebbeler asserts that the entire West End Stte is presently used and
useful in service to Duke's gas and ^lect^^^ customers and it is a rnaj^^ component in
Duke's gas supply portfolio that affects the integrity of its system and service to
customers. B^ states that the West End site is ^ntirel^.r incduc^^d as ^^ant-inw ^^^^^^ for
electric customers today. (Duke Ex. 22C at 11, 14). According to Duke witness Bed.nartik,
the environmental remediation costs for the entire West End site should ^.^^ recoverable
because the historic manufac€ured gas produced at this ^iLe was distributed and used by
gas ratepayers during the time the MGP was in operation, thus, Duke customers
benefitted ^^m the services provided by the operation of the MGPs at this location. (Duke
Ex, 21A at 5-7; Tr. I ^^ 273.)
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i. ^^^ ^e I csf West End Si^^ ^agth o^ ^^^^^-̂^a-

^^^

^^^^ states that most of the Phase I parcel or, the West End site is vssed for electric
distribution and transraission .^^^ltie& Staff notes that, wl-die there ^e two natural gas
pipelines and a small structure that houses a city gate rneteriz^g and ^^^ ^^^^ station on
^^^ eastern edge of the ^^^^, aLl of the MGP romediat€on work was ^^^du^^^d in areas
devoted ^^ electric 1ranszrdss`son.. None of the ^^^ediation work was performed on the
parcel devoted to the ^atural gas ^^^^hn^^; therea^^^^ S' taff contends the ecpez^^ Incu^red
were not related to the s^^^ation, ma^^^nance, or repair of natural gas distribution
facilities and shoub^ not be recoverable through gas rat-es. (Staff Ex.1 at ^^^^, Att. ^GPM
10{ Staff Exo 6 at 9a10, Att. KAn3.)

Curaently9 Duke ov,,as and operates two gas ^ransnussi^^ ^^^^^^^ on Phase 1 that
supply natuxa1 gas to the Ohio distrib€^^^^ ^^^tem. The termination point of tMs
tr^sn-a,.^^^on pipeline is the meter and ^eg';flator station located on Phase 1. In ^dditian,
t-his building houses the remote tern-dn^l units equipment, which is part of the superyismy
control and data acquisition system that rria^^^itc^^^ and ^ofttra^^a ffie n^twa^ gas distribution
system. TMs fin^ supplies approximately 20,000 customers at peak hour. Duke plans to
i:r€^^^^ a new gas tramr^si+^n k^^ at this property. As with the ^^^^^ parcel of the East
End site, Mr. Hebbeler n^^^^ the ^^^essi^^ for a work area on the Phase I pa.rr-E l to ^^taI.l
and maintain the pipeline crossing the OMo Rive. (Duke Ex. 21A at 11-12; Duke Ex. 22C at
12m11)

^^C witness Caiupbel1 testifies that reasonable e^^^^ ^^^ the Phase I parcel on
the ^^^^^ End site would have been: the co,^^tru^^on of an upgraded two-fo€^^ soil cover in
areas where needed to protect workers; soil excavation for relocation of the electrical
substation f-o1.lowing a soil management plan; i^stitution^al co^.^c,^^ ^^^^ an
environmental covenant restricting future use of the property to commereial,; ^^^strial
uses and prohibiting groundwater use; soil excavation Iiim€^ed to a 20^^^^^ depth in ene
area ^l-t^^^ the new underground electric cables ^o-ttld be routed; and ^^^^^^^^^^^
monitoring (^'^ Ex. ^.5 at 35).

ii. ^^^ ^ ^f West End Site Nos^x

Much of the Phase 2 parcel on the West End site was fo-rm^^^y used by Duke
employees from various departments as a parking lot (Duke Dce 22C at 12; Staff Ex, I at
44). Phase 2 also includes a mia3.tipu^^^^^ building ^^ was not used. for 7itz^^^ service
and transmission ^owerse The pa-r^^ lot and multipurpose building were ^^^^^^ for
the remediation w^^K and have not been replaced. St^-^ ^^^^ that the pa:^^^^ is now
mostly compacted gravel ^e-,roid of any perman-en.^ ^tructuies3 except for the electric
te^^^^^^ towers. Staff sp,^bmits that there are no ^acihfies or, the Phase 2 parcel ffiat
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were used and useful for providing ^^ttural gas service to custorners at the date certain ' in
^hesc- cases. Therefore, Staff recomm^nd^ Duke not be permitted to ^^^ov^ any of ti-to
O&M expenses is-icur^^^ during rern.^^mtie^^ ^ctiviti^^ on the Phase 2 parcel, ^^^^^ they
were not related to the operation, maintemneey or ^^pasroi natural gas planw-inw^ervice.
(Staff Ex. I at 44, Att. ^GPw96 Staff Ex. 6 at 8a99 Att. KA-1) Staff notes that the parking lot
was used by numerous Duke units that were not soleav devoted to providing services for
gas castoxners. Therefore, Staff asserts that, if Duke is entitled tor^^^^^^ remediation rosts
r^lated to the p^rking, lot, these costs should be allocated among varioTis units so gas
customers ^rdy pay a porta.^^ of the costs. (Staff ^^. at 14-15e^

Duke i^dtn.ess He1^^^^e-r n^s that, wMie A is not possible to continue using the
Phase 2 px^^^^^q- while it is undergoing remed^ation, ^rhen remedi^ttion is complete, the
^^^pany pla.. to con^.nue tise of the property. (Duke Ex, 22C at 12,) Speci^caRy, Duke
intends to retain the Phase 2 parcel for electric ^^^^^^ioa^ and eistributon use, and it is
anticipated that parking for Duke employees at this location wifl be reinstated after t-he
completion of remediation efforts (Duke Ex, 21A at 12).

^ MGP Legai ^rKu^^nts

^. ^ LalOiigati^^ to ^^ediai^

Duke notes that no pmty has questioned that the Company has liability for the
remediation of the East and West End MGP sites or that remediation is necessary (Duke
Br. at 31; Tro IV at 884), Duke explains that, ;ander federal and state environmental laws,
CERCLA and R.C. ^^^^^^^ 3746, a..^ the current owner of the MGP sites and as a dir,̂ ^^t
-successn^ to the ^^rnpany ffiat formerly owned and operated the MGPs, Duke is
respomi^^^ for environmental dea-nup on the sites. Duke ^on^encls it is responsible not
^^^ for the impacts within the boundaries of the historic site ^^^^^^ undex ttie i^^^or, of
historic equipment, but ^^^^ for any cleanup required off-si^^ that caat be W*^^ to the
o^^^^^6n conducted at ^^ MGP site while under Duke's ownership and/^^ ^^^ration.
(Duke Ex. 21A at 33-34r Duke Ex. 23 at 6)

According to Duke, CERCLA ftnposes retroactive and strict iiabflity for .^^mediada-^g
cc^it^aminaied sites on current and past owr^^^ or operators of a site. In addition, the state
of Ohio im^o-ges liability on parties that a^w-n or operate contaminated ^rop^^.es, e.g., R.C
Chapters 3734 and 6111, The state has also enacted laws and ^^gula^^^ to encourage
voluntary d^anup, as a proactive, flexible, and cosi-ei'^ecti^^ substitute fo-r a ^^^^^ona
based. enforcement liability approach. According t^.^ Duke, the VAP is one such rroactive
pro^grw-ra. Du-.^ states that, whle the VAP is labeled voluntary, based on the liabibty
imposed by ^EiZCi.,A, there is rea?ly noffia^^ voluntary about it, other than I the flexibility
with respect to accomplishing the ^emediation. (Duke Bro at 5A6e )
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In respome' Kroger ^oints- oLa^ that ^uke`s, xemed^atiori eff^^tsund^^ the VAP will
iio# -nec^^^arily n^^et CERCLA standards. K C;.^^^-r offers that Duke has, provided no
evide-nce to show that the VA^ standards ^^ equal to or more ^^^^^^ than the CERCLA
standards. Therefore, Kroger asserts that Duke's argument that it ^^ ^^^^^aryko conduct
ffds remediation in order to comply with CERCLA shotfid be mgnored, a.,.^ Duke's own
testimony ^^o-vvs that Duke ^^ made no effort to ^^tuaBy comply with CERCLA. (Kroger
Reply Br. at 8-1,)

While CERCLA authorizes ihe Ohio EPA to respond to ^eases or ^-ffeatened
releases of hazardous substances ttiat may endanger public health, welfare, or the
er^virc^^entE OCC points out that Duke v^lun°^yy und.^^^ook ^^^ ^emed^a-Ho-n at the
MGP sites and ha,.^ not #een.faced with an enforcement action by either the U.S. EPA or the
Ohio EPA. OCC states, and Kroger agrees, that the strict habi^ity provisions of the
^^^CT-A apply to owners and operators, not Cu..^^^^er& (OCC/OPAE Br. at 11-12q Kroger
Reply Br. at 8)

As noted by the, Company, no p" disagrees that there is lzabflity attached to the
remediation. of the MGP sites at issue in these cases. There is no dispute that CERCLA
imposes retroactive and ^^irt, liability for ^eritediating .^^^ sites on past and present
owners. In addition, no party disagrees that the Ohio EPA's V.€^ is an appropriate
prrsgrain for resp^^ib^^ entities to use when rernediating contaminated sites in Ohio.
Rather, the pr'nnary disagreement ^^on^^t the ^^^^ ^^ -wvheth^ the statute ^^^^^^ the
inclusion of the costs of such in^^stagata^n and .^emediation in a rider c^ged to Duke's
customers and whether the costs incurred, as of December 31, 2012, were prudent. 'While
intervenors appear to infer that, since the VA^ is a voIua^tmT prsa^^ Duke could have
chosen to $^ayl^^ its remediation efforts, the Commission dLsagrees. As we stated in our
OrdeT in the Duke ,^^^erral ..aseE the environmental investigation a-nd remediation costs are
business costs incurred by Duke in compliance with Ohio and federal regulations and
statu§es. Based on the record in these cases, the ^^mmission, believes that Duke acted
approp^riabeIy in responding in a. ^^^^^^e manner to add-I.:^^^^^^g its obligations to

remediate the MGP si^s in Ofio,

b. R.C. 4909.151^ l), - Used and ^^eful

i. ArggMgn^-hy-Rarfies

Staff states that, when fixing rates, the Commission must d^^ennine the rate base by
the valuation as of the date certain of the property that is used and usefu^ in renda-ing
public uta^^^ service, purs^.ant to R.C, 4909.15(A)(11. 1.n addid.ort¢ the Conuni.^^^on iuust
determine the cost to fti^ utility o^ rendering the public utffity service for the test period.,
p^^^uaiA to R.C. 4909,15(A)(4). Staff submits that ti-i^ Suprc-lne '.ou.^ states; in ^on,^^^^ers'
Counsel v. Pub. Utila Comm., 67 Ohio St2d 153, 167, 423 NX.2d 820 (1981) ^^^^^uniers9
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^ounwi 2981)1 that 'R.C. 4909.15^^^^4^ is designed to t^:..^ into account nomal, recurring
expenses incurred by utilities in the course of reg-iderin^ ^enY^^^ to the public for the test
period.°` ^Staff Br. at 7rc8o' OMA agrees precedent supports the principle thaa expenses
^ei'ate€^ to ^^^^^^ that is no longer used aa^d useful is not apprqpriate st^^ recovery (OMA

Reply Bro at 4).

Accaxding to Staff, the real issue in these cases is whether the ^^^ediation. cmts
Duke seeks to r^^ov^r are recoverable expenses under R.C. 4909.15(A)(4). Staff asserts that
it is a ^^^l-est,bl.^shed. precedent that ^^^^ associated Vr̂ ^th property that is not used
and useful must be excluded from recovery. Staff relies or. the Commis.^^oii`s decisi^rt in
tn ?v Ohio Ed^^n Co.s Case No. 894001-ElyWAIR^ Opinion and Order (Aug. ' 69 1990) (01-io
Edison ?^^ for ^.^e principle that ^a-ri.ou^ kinds of expenses, including O&M e^^^^^^, must
^e matched with property that is used and ui_^efu^ during the test year. In Otiao Edison 1, Lh^
^omynission excluded ^^^ expenses ^^^^^^^d with a facility that was not in operation
during the test ^ear. Staff also refers to In re Ohio Edison Co., Case No. 07a551aET.mAIR,
Opir.%oii and Order Gan. 21, 2009) (Ohio Edison 11), %^^erein the Commission. denied the
recovery of expenses associated with securing and niaintaining several retired generation
facilities< (Staff Br. at 8a10o^

Staff witness Adkins states that, ivhile Duke may be liable fixre.^ed^^^^^ of the
MGP sa^^-, under federal or state law, the fact that ^em^dia^on costs my be necessary
does not mean they are rer-averabl^ from z^^^^ayer& 'Xh.ege MGP,^ ceased operations in
1928 and 1%36 so they were not used and useful an the Maxh. 31.^ 2013 date certain in
these cases. Staff ^^^^^en^s fh^^ ord^ expenses re1^^p-d to utility property that is both
used and useful in rendering gas disti^^ution service on the date certain be in.cl^^ed. in gas
rates. To determine wbich segments of the sites were used a^d useful on the date ^^^^^
Staff ^e-vg^^^ed the data supplied by the Company, reviewed the- historical aezial
photographs from sources dating b^^ to 1993, and Staff personally observed the sites.
Staff used the following three-step process to ^^^enT.ine whether portions of the sa^^^
should be ^^^^^^e-d^^^^^ia^on costs; ^^^^^ the site boundaries and all facilities an^
structures on the sites; determine whether identified structures and facilities were used
and useful; andf if facilities and ^t-xuctu^^s were used and useful, d^^^rnine ff remediation
work was performed on the ^^ea, (Staff 'Ex. 6 at ^, Att, K-L)

Staff asks ffia^ the majority of the remediation costs requested by Duke be
disallowe€^^ asserting that, under OWo law, the used and useful standard must be applied
an these cases to d+^^^^e therecoverabii^^ of t-he MGP costs. In additi^^^ Staff ^^^^^^
^^ allowing Duke to recover all of its ^enn^^iation costs causes inequitable cross-
subsidies, including that current customers would be ^^^^^^^^ing; electric eustor^^^ by
paying for the ^^^ediwc^^n of electric facihties, p^^^ generations of Duke's customers by
paying for remediation of MGPs that have not provided gas in 50 ^^^^; and future
generations of Dukeys customers by paying for the remediation of vacant properties fnat
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may or n-i^^ not be used in the future to provide gas ^ervice, (Staff Br. at 2-3.) Duke
disagrees with ^taff9s axgament9 contending that Staff ^^^^^^oo^ the crzti^^^ fact that the
rem ediatics^ of the ^^^^ stems frarn the Company's status as a real property owner and a
former ^^^^ ^^^^^^ and -operator. ^^^^ notes that the rules and events necessitating
remediation did not exist when the MG:^^ were i-n ^^eza^^^ and the costs are current m^^
the Cc^rnpany is incu^^^^^ today; there woWd have been no basis for ^^ekin^ recovery of
the prior generations of cu.^^orn^r,& (Duke Reply Br. at IL^

Duke witness Hebbeler disa^^^^ that the current use of MGP sites is relevant for
purposes of thew. proceedings ^^ause: environmental remediation at ^^^^^ sites is a
current cost of ^^inesss due to the Cr^ni^anv 's ownership of these properties and liability
for historic operations; and these MGPs were used to serve gas utility customers in the
^^st (Duke Ex. 22C at 2) Columbia axgu^s that DuAe`s request to recover deferred MGPa
rel^ted expenses is authorized by statute, ^^^^^ed under the Supreme C^ures precedent,
and consistent with pa^t precedent of the Co^^^^ow therefore, Duke should be
authorize^ to recover i^ necessarily and prudently incurred environmental investigation
and x^em^^^ation r-€^sts, re,^^d'iess of whether the ^emed"aald€^^ ^^^^^ ^^^e used a-nd useful
as of the date certain in these cases. (C^lu-mbia Reply Br. at 1).

Duke co.^^end^ that S^'.^`^ ^rg=ent that the Company's current used and useful
operations must sit on top of the MGPresidu.^ls. in order for cost recovery to â e obtained is
^^^^^^^^. D^^ reasons that the ratemaking formula found in KC0 4909v1;^ ^eqnir^s a
^^^^^part ratemaking fonnula. As part of that formula, under paragraph (A)(1), property
must be u-qed and useful in order i-o be reflected in the valuation of rate base for
^^tablishhi^ rates; however, under ^^^graph (A)(4), wlii^^ pertains to r-os€s or s^^^rabin^
expenses to the utility of ^enderh-ig service, ^^^^airLs no limitation on the basis of used and
;.^^ef-ul. Duk^ ^^^^rts that ^^^ ^^^^^^^on al^^ad-V settled tWs issue in ffie Duke Deferra^
^ase when it found that the ^G1.1 ^em^^iat€oz^ costs represent necessary costs of doing
business. Therefore, Duke advocatus, that tl-i^ used and useful standard in R,C.
4909,15(A)(1), whirLh applies to valuation of rat^ base or utility plant in service, ^s, not
applicable to an operating ^^^ense such as ^^^ remediation ^^st^-. (Duke Br. at 9; Duke
Reply Br. at M)

^^^^ assuming the Commission adopts t-he used and useful standard proposed by
Staff, Duke ma^^^tahns that full recovery is still appropriate ^au^e all of the properties
where the fotmer MGP operations were conducted and remedialion is -ner^^^y under
st.^tt-, and federal ^^ware5 in fact, ^urrer.a.^^v used and useful ir, the provision of uh^ity
service. The sites being remediated by Duke have been continuously ^-,A%n€^d and operated
by the ^ompan-yTy including its predecessors, in connection ^tb. its utility €^^^^^^^^^
Moreover, Duke contends ^^^^ the costs were prudently ix^cu^^^^^ (Duke Br, at 9, 15.)
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Du^e witness Wathen points to the Comanis-sior`s decision in the ^^^^^^^ ^^^rrai
Case to support Duke`s position d-iat^ even ^ the MGP property is no longer used and
useful, costs for ^emediation are ^^coverable. Mr. I'Vat.^^^ raticanalim- s that the
Conui-ii^^^^ g-ranted Columbia deferral authority for the ^CT site at issue in the Columbia
Deferral C^, acknowledging that Columbia no longer owned the property and that it was
not ^^rrenfLy used and u^efusf and stating that Columbia is the party -responsible for the
environmental cleaxa up, Duke contends thaLa if the Commissj.oe^ standard for reco-vexin^
such costs was that the property had to ^ owned by the utility and cLa;^^ently -ased and
useful, the Conunission. vvould not have all^ived the deferral of costs in the Columbia
Deferral Case, (Duke Ex. 19C at 6-7,9.)

D:a^^ stai-es ehat Ohio Edison I is distinguishable from the instant cases, noting that,
at issue in Ohio Edison 1, was whether O&M costs di.^^^^y related to maintaining an
existing plant fliat was not in service for the benefit of customers during the test period,
should be refl^cted in rates. Duke emphasizes that, ^ont^aTy to Staffs assertion, Ohio
Edison 1 doa^ not contain a broad pronouncement that aR utflit^ expenses must be directly
matched with plantairimservi^e in order to be recoverable. Moreover, Ohio Edison I d€^^s not
relate to environmental iem&"diat€on costs, costs associated with 2er^l prop^r^y,9 0r costs t^^

have been dc-forred, 1.3imilariy, Du,e- observes that, in. Ohio Edison 11a the recoverability of
expenses was directly associated with -maintai^g a generating plant that was no longer
providing service to customers; therein,, the Commission questions the utility's elective
rt^^end;.tuxe of funds for a plant that was not being used. Conversely, in, the ir^stant cases,
Duke points out tl^^ ^^^^rdss:on is faced wid-i legally required env1^on--^ental cleanup
costs, aKsociated with real property, for whir-h deferral has ^en granted. (Duke Reply Br.
at 6.)

Duke r-esponds thaz adoption of St-aff9s ur.substantiated. concept of matching ^
expenses to used and useful plant would result in le, ^m ate costs of providing SeM^^
being unrecovered. Duke contends that there is no statute or regulation tfat requires such
mat^^ng^ instead. R.C. 4909,15(A)(4) provides that recoverable expenses are those related
to the rendition of service. A^^^rdi-ng to Duke, in some Casesi those expenses are tied to
seM^^ that was previously rendered, such as when deferred costs are ain'ortized and
r€^^o-vered tluough rate& (Duke Reply Br. at 5.) In addition, Columbia notes that the
niatc1ing principle espoused byr Staff is not a ^ell-established precedent as =.intained by
Staff. Columbia notes that this principle has orIlly been applied by the Commission three
tixnes in the last 35 years, primarily in irLstances where utilities sought to recover expenses
they chose to incur by maintaining generating facilities that ^^^^ no longer used. Here,
Duke is seeking t-o recover costs it had to incur di4e to liability under CERCLA. (Columbia
Reply Bn at 10)

Staff disagrees with Duke's assertion that whether or not the PviGP sites were used
and useful is ira^evanx in that ^ukeoelieves it is automatically ea-ititled to recovery o:^ the
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^^^ediatzon costs if it proves that the costs were prudently incurred. Staff asserts that
^ule'^ argument is inconsistent with Ohio law, referring to the Sup^^^^ ^^urtf^ decision

in Dmjton Pouvr & Light Q7. v. PuR Utile ^°'.rpnzm.^ 4 Ohio St.;^^ 918 1^2-1039 447 NoBe2^ 733

(1983) for the concept Lliatd although the costs were p^^^ently incurred, the costs were not

recoverable ^^^^ rattepa^.r^^s under R.C. ^909o1^(A)(4)o Staff believes ^^ Sup^^^^ ^^^^
^^eax^^ stated that the used and rseful standard is not 11^^^^ to ^^^^rmird^g 'What
property belongs in rate base; rath^^^ the standard rnust be applied to costs utilities seek to
recover under R.C. 4909.15(A)^4^ as well. (Staff Br. at 1143.)

OCC agrees that the costs related to investigation and remediation at MGP sites ^^^t
are not currently used and useful for natural gas distribution seMee should not be
recoverable from customers. (^^ Ex. 14 at 26.) OCCfC3^^ emphasize that no one in
these cases disputes that the underlying ^^^ facilities that ra ^^^d the c€^nt.-unination are
no ^^^-ig^^ ^ed ana^ usefuL ^^^^ state that the ?.and and any gas fa^^^^es at the ^^^ sites
that were determined to be used and useful, under R.C. 4909.15(A)(1)r as of the date
certain in these cases did not cause the ^onkan-tir^afion. In addition, 6^^/0PAE offer that
the expenses for investx,^^^^on and remediation were not incurred in rendering public

utility services, in accordance with R.C. 4909.15(A)(4). Therefore, such costs are not
recoverable from cust®mers. (OCC,^^PAB Br. at 17-24) Kzoger agrees that Duke's
request for recovery should be derded because the MGP sites have not been used a-nd
u^^^^ in the provision of xiia-€ut^ctur^^ ^a-s service ^^ce, at least, 1963, and the IMGP-
telated costs were not in^^red by Duke in the -fendaring of public atility sexvice during

the test period, in accordance w^tlh R.C. 4909.15^^^(1) (Kroger Reply Br. at 7)o

Col;,^^^^a ar^^^ that the ^^^^^^^^^^ b,,y ^C and Kroger are irrelevant, noting that
Duke has not sought to include the MGP propeAies in its rate base; instead, Duke ^^ts. its
MGP investigation and remediation costs among jurisdictional adjustments to operating
^^ven^^^ and expenses. Therefore, Duke and Columbia agree that the used and useful
standard, under R.C. 4909.15(A)(1)f does not apply to Duke's re€:u-very of M.GP-^^late€^

exp^^es^ because they are not capitalized and incorp{.^ra'ced into rate base. (Columbia
Reply Br. at 2; Daike Repl.^.^ Br, at 10.)

CoI^.baa asserts that Staff improperly applied the used and tLset^ requirement
f^onn the rate base ^^tc-Tmina^on found in R.C, 4909.15(A)(1) to the cleter^.^.ata.on of ^^^

test-peziod expenses .^o-and in RoC 4903,1. 5(A)(4); in contravention of the Supreme twou"'s
findings in Cincxnnati Gas & Electric Co, v. ^`b, Ufs1. Cmnmf 86 Ohio St3^ ^^^ 711 N.E.2d
670 (1999) (CG&E). Columbia notes that the Supr€:rne Court, in CG^^, found that, if a
utillity's expenses are capitalized and treated as part of the company's rate base, sueh
exp^^^^ are subject to a p^ud^^^y review under R.C. 4909.11:54., and they must meet the
used and useful requirement in R.C. 4909.15(A)(1)e However, ^^^u-mbi^ ^ta^^ that Duke's
investigation and remediation expenses w^r-e not capitalized and ^ncoi^p^rat^d into rate
base; therefore, neither R.C. 490915(A)(I), nor its used and useful standard, apply to
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Duke's rec-overy of those expenses. xms#ead, Columbia asserts that R.C. 4909.15(A)^4^,
which is designed to take into account the ^^^ynal aecurr.^g expera.ws incurx^^ by a ufflity
in txie course of providing ^er-vi^e during the test period, is ^^e applicable provision. See
Coa^swners" Cowisel 1991. Unlike R.C. 49'09.15(A)(1), paragraph (A)(4) of ttiat section does
not require that the ^^^^erty that is the basis of the expense be used and u^ef-alf instead,
costs recovered under ^^^graph (A)(4) must be prudent and necessary. (Columbia Br. at
4w5.)

Co^u -mbia emp1i^^^^^ that ^^^^^s deferred in prior periods, w^^^l amort€zec3. to
expense during a test year pursuant to a Com.aiission order, may be treated as expenses
incurred d€^^^iig the test ^e-ar. Columbia asserts that prudently ^^^^^^ MGP remedia.^^^^
costs are a necessary and reasonable cost of doing business in response to a federal law
that specif;.^^^^^.imposes liability on Duke for the remediation ^f. the MGP aztes. Columbia
reasons that, if, ultL^atelyf the standard for inckusion in test year expense is that the
^^^enr^^^^e must be di-rect^^ related to service rendered during the test year, it is d^cult
to a^^^iine a r^^curn^^^^^e when a regulatory asset composed of deferred expenses would
ever be includable ^.^. test year expense. ^^^^^^ing, to Columbia, such a standard would
eviscerate the Co,runission^s ability to authorize ^^^^^^ ^^^eTralsf because they woul^.
never be recoverable under R.C. 4909.15(A)(4), CoIumbia cites to In re Ohio ^^^r
Companyg et al.p Case No, 94-996-ELAIR9 Entry on Rehearing (May 186 1995) at 11 (Ohio
.^^uvr Rate as^)^ wherein the Commission rejected an argument ffi^^ ^^^ Power ca^^Id
not recover expenses outside of the test year. Columbia notes that, in the Ohio .^ou}er Rate
Case, the Cormrdssior, concluded that it b.^^ ^^^vio-ttsly given Ohio Power authority to
defer the expenses and, therefore, Ohio Power's test year expenses should be adjusted to
includ^ the amortization aR^wana:e. (Columbia Br, at 10W11).

In additior., Columbia asserts, and Duke agrees, that Staff has imposed a
requirement on the deter.mination of test-perzo^ ^^^^^^^ that would effectively ^^^^^^
^^^ningless the longstanding Commission practice of authorizing utilities to defer
expenses for ^^^^^ collection. (C:ol.um bia Br, at 4; Duke Reply Br. at 12.) Columbia also
points to the C^nun€ss€or.'^ decisions authorizing Cleveland Electric 11-t^^ratii-i^
Company to defer its in^^i-nental d^mandmsid^ m. ana^em^^^ program expenses and
auElip^.zin,^ FinkEnergy to recover a ^.^orhon of its in^erifive compensation payments from
ratepayers, to support its position that the expenses do not have to be ma^^^^ to ^^^^ used
and useful plant and equipment standard. In -re Cleve^^^^ ^^^^the filunszr^ating C^m-panyr
Case No.'93-08-EL•EFC, et al., Supplement-al Opina.oii and Order (Aug. 10, 1994); In. re Ohio
Edison, Case No. 07^551MELw,^lF, et al.q ^pirdon and Ord^ ^an 21,2009) at 7. (Columbia
Reply Br. at 10.) In ^^^^onse, Kxoger states that, even if Columbia is correct that Duke oz^y
needs to show that the ^eme€^^iati€^^^ costs were necessary and prudent, Duke stiR has not
met its burden of proof under R.C. 4909.15(A)(4) (Kroger Reply Br. at 7).
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Krogex asserts that the ^onunissi^^ should reject Duke's proposax to recover ^^e
defc-.ed ren-,edia^^^^ costs, ^^^^g ffia.t the MGP sites have not been used and useful in ^.;^e
provision of gas service to customers for at least 45 years. Kroger asserts that, as
acknowledged bv Duke -1^%itr°aess Fiore, Duke did ziat have to follow the VAPs as it is a
voiuntary prog^^ and it is not compulsory. Therefore, Kroger ^^^^^s that Duke is
attempting to recovex from current customers the cost of remediation that Duke
voluntarily chose to ii-icur6 and that were not necessary for the provision of ,a^ services.
Therefore, Kroger contends that the costs would be recovered from Duk^`s ^6ehol^^^s
and not ^^e cu8tomers, Moreover, Kroger ^^vo^^^^^ that Duke could ha.^^e., ai-€d ,^l-tould
have, chosen to remediate the sites in 1980 when it first learned of the need for
rernediation, at the time CERCLA was enacted, or when Duke ^^gazi af.^irrn^^^^^^
reviewing t-ii^ MG-P sites in 1988. Had Duke requested to pass these costs, on earlier, it
would have been more likely t^ia^ Duke would have been collecting the costs from
customers that actually received manufactured gas services. Instead, Duke waite€i 30
years to begin remediation; thus, passing the burden of rers^^diatioz-€ costs onto customers
that are unlilkely to have received any benefits f^^in the ^GPse According to .^^ger:
cust^n-ia^^^ should not be responsible for ttte. cost to remediate land that is owned by the
shareholders, is not used and useful in the provision of service to curreri# customers, and
has never been used and usefid in the provision of gas service to Duke's cLiFstomerse
(Kroger Br. at 2, 6-7, 10.)

ii. Conclusioz - R,Ce 4909e15(&)(1) n Used and ^sef'ul

R.C. 4909..15(A)(1) provides, in part, that, when fixing and determining just and
reasonable xates, the ^^mn-dssion shai.i. determine sjQh^ valuation as of the date certain of
the property of the public ^^tility used and ^^&-ul in -renderzng the public uhiity senPice."P
Staff and the intervenors primarily focus their review of the ^GAP remediation costs and
R.C. 490M5 on, the perimeters for ^^te.Tmaning,^v^^ther thesi^^^ were used and useful as
of ^e- date certain in the test ^ewn ^owe-wPez, contrary to the positions espoused by Staff
and the intervenors, the ^o-inrn'zs€on vi^wr, the recovery of the 14^^^ costs proposed by
Duke in these cases as separate and urdque from the deterrnination of ^^^d and useful on
the date ^erWn utilized for de6nin^ what will be incl^^ed in base rates for rate case
^^^^ogeso

Likewise, we find the Ca.rr-mi^^^on's decasiorts in Ohio E'disany axa.d Ohio .^^ison .^^ are
-iot dispos.ifive of the resolution of ^^^ cost recovery issue in ^.^.ese cases, as the facts of
the Ohio Edison cases and the instant cases are distinguishable. ^ ^oin-ted out by Duke,
^^.e issues in. b^¢h the Ohio Edison I and Ohio Edison .^^' cases ^ext^.ined tcs the r^ov^ of
expenditures for the ma.int-enance of an existing plant that was not pro-vid.in^ service to
customers ai-id a generating plant that was no longer providing service to cu,^torners.
Conversely, in the instant cases Duke is requesting recovery for envirorrr€enk^^ ^^ean-up
costs for real property that had been used and useful for the production of manufactured
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^^ for the benefit of the customers of ^^uke and its predecessors, in compliance with both
federal and state ^^^^ and regulations.

l'ila.^^e is rio disagreement on the record fl,at the sites f"^^ whic-h Duke seeks cost
recovery must be c1ea-ned up md remediated in accordance -,Adth the directives of
CERCLA. There is also no dispute that Duke had. ^GP operations, and ^^ has -atilit^
^^^ationsQ on the East and. West End sites, including, but not ffi-mted to: underground gas
rx^^^s and pipelines; a gas operations center; storage, staging, and em^loy^^ facilities;
sensitive utility infrastructure; and. propane faciiities, Moreover, for the East End site, a
residential d.^^el^pment is ^laiuied adjacent to the site, and^ for the West End site,
construction and relocation of facilities resulting from the Brent Spence Bridge Corridor
Project is necessary. Thea^fore{ in light of the ^^^^^^^^^^ su^round^ng the ^^ ^^ ^
sites in question and. the fact that Duke is undex a statutanP niandat'e to remediate the
^^^^er ^^^ residuals from the sitesf the Cornx.^^^^^^on finds that R.C. 49.09.15^^^(1) and the
used and. useful standard applied to the date certain for rate 'Mse costs is not applgcabi^ to
our review and consideration of whether Duke may recover the costs associated ividh its
investigation and re-mediation of the MGP sites. Tl.^refore, it is not n^^^^ary for ^.̂ a^
^om:niss7on to determine if the MGP sites woail.d be. considered used and useful under
:^.C.. 4909.15,

C. RC. 4909.1^ Cost ^f Rend^^ PuZ bla^ ^^^^ ^^^^e

L ^^ ^^^ ^ Fa^^^^

^omisten# with the order in the Duke Defe.^^^ Case and R.C. 4909.15(A)(4), Duke
argues that it is entifiled to full recovery of the reasonably incurred ^GP expenses through
utility rates, Pursuant to R.C. 4909.15, in traditional rate applications, the Commission is
to establish just and reasonable rates for ju-risdictaonal service, subject to the following
series of d^^^^^nationso the valuation of the uti^ity"s pro}^^ in ^ervg^^ as of a date
certain; a fair and reasonable rate of retun, on that ^^^^^e-nt9 and the expenses incurred
during the test year. Acco-rding t^^ Duke, ^^^e are three separate and disdnct
d.eteradr¢atians and the last itcm, ffi^ expenses incurred by the public udlit^ ^ concerns the
costs to the uti^^tv of rend^^n%^ public utifity service. Moreover, R.C. 4909.154saat^s that,
in fixing just, ^^^^^^iab^^^ and compemat^^^ rates, the ^onnnission is to consider the
maragement policies and practices, and organization of the afflity.. Duke notes that the
Cc^inm^^^^on rlay disall.^^^ O&M expenses fl-at were ^nr-urred pursuant to management
policies or a.t^n-^rdstratave practices the ^^rrarniss;^^^ considers imprudent. Duke asserts it
undertook to co^^ply with applicable envxromm^^tal reguiafion by remediating former
MGP sites pursuant to a ,1^^^ ^^^oned a-nd efficient process. Such env^^onrnental cleanup
expenses ^e a nomiai and necessary cost of doing business. These costs are necessary in
order for Duke to stay in business and comply with current environmental laws a-nd.
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Aegulationsb thus, they are pait of providing current ^erv1c^ ^nd are przsperly recoverable.
Therefore, Duke argues it is en.fitled toful.l recoverv. (Duke Br. at 4-6)

Staff responds tl-iat the Duke .l;'sefe-prat ^,̀^^^ has no bearirig on w^^ethes^ the costs are
d eco^ erab1e, not-mg that the Supreme Court has held that the Commission's grant of
deferral authority has no bearing on whether the utility is entitled t^ rate recovery. Elyria
Foundry Co. v. Pub. Util. ^^mmp 114 Ohio St.3d 305t 308,871 N.Ea2d 1176 (2007). (Staff Bn
at 32m33) OCC/01=1^E agree that the Order in the Duke D^^^^l Case did not gu^ant-ee

that Duke will be authorized to r^^oNrer the deferred costs (^CC/OPAE Br. at 50),

l.ra response, Duke points out tbatr in ^^^^^^^' Counsel v. Pab. UtiL Cox€am, 6 Ohio
St.3d 403s 408, 453 N.E.2d 584 (Coaz^umers' Counse1 1983), the ^uprem, e Court affirmed the

Com=.€ssion`^ (Drder allowing amortization and recovery of a ^^preclataon deficiency,
noting that a d^^^e-c1ation reserve is an expense l.t^^ and a cost to the utility of rendering
the public utility service; ihus, a1lo-wlng recovery outside th..e fest year, Therefore, Duke

^^r=ses that & t-est ^eax r-oncept is ap^^^opriat^ wheii used to evaluate ^^^ expenses
directly related to ^lantain6^eMcef but not ivhen considering expenses not dixectly related
to th^ ^^M of utility plant, e.g., ^^ii^ediata^^ expenses that have been deferred, ^DLike
Reply Br.. a 1: 8-9..^

Columbia disagrees wath. Staff and. OCC, stating that Duker^ ^GP expenses are
normal and recurring and ^^sftguish.es the Supreme Court's decision in ^onss^mer9s
Counsel 1981. Columbla states that the Supreme Court later irn-i;.ted its holding in
Cora^^trwrs` Counsel 1983, stating ^iatx in Consumers" Counsel 1981, it reversed the
^ommzs,ion`s decision, because the Comixiission attempted to transform a =j^^ capital
invest^enfi that had never provided any utility service to customers into an ordinary
operatzit^ expense under R.C, 4909.15(A)(4), with no statutory authority to do so.
Columba.a argues that ^uch is not the situation with Duke's request to recover the MGP
expenses in these proceedings. Moreover, Columbia points to the ^onuniss1on's decision
in ^^^^mmi^^^oning Costs of .^$uclear^ Generating ,^tat1oiisf ^e No. 87-1183-^^^^^^ ^^^
(Aug. 18, 1987) at 14, for the determination that the costs of perforn-dng nuclear
remediation ozt a ^^dlity that is no longer used and useful is a normal cost of providing
electri^ service. Like^Aqse9 Col.umbia. asserts that Duke6^ expenses for ^emediating past
MGP sites after those sites are retired should be comz^^^^d normal costs of providing gas
servlce, (Col-ambla Reply Br. at 3-4, 7-9..)

GCHC/CBT emphasize that the recoverability of operating expenses is grounded in
R.C. 4909.15(k)(4)s wba.ch requires that, irn order to recover the MGP costs, they n-aust be

attributable to public utility service ^ei-Lr^^red for the test period, i.e.9 calendar year 2012,
However, GCHC/CBT argue that tne expenses for which Duke seeks x^^^^^ were
incurred decades earlier and were not caused by DukeF^ provision of ^^s, utility service

during the test period; thus, the costs are not ^^^^^enable under the rat^md^ing .^^^^ula.
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^ H,Cf CBT offer tki.at Duke's expenditures would have been rec€^^ed irrespective of
Duke's current lines of business; therefore, the costs are the ^^^^ons-ibilaty of the
shareholders and iiot: ffi^ ratepayers. (GCHC/CBT Br. at 5-6e^ ^^ agrees that it ^
fundamentally iii^quita^^e and c€^^^a-ry i-o ^arecede^st to shift Tesgo^ib^.ty for such costs
^o^ investors to ratepayers a^ONI^4. R+^^aly Bro at 4)-

Cs^^^^^ asserts that the ^rgu^^^^^^ by GCFC,^^BT tl.-at the expenses are not costs
of rendering public udli^y service is contrary to the Commission`s ^°,^.^s and procedures.
For example, Columbia notes, and Duke agrees, that ^^ruin expenses, such as ^^^o-rne
taxes, customer service expenses, pension costs, uncollectible expenses, corporate
compliance, Commission and ^C maintenance fees, and payroll, are categor€^-v of

expenses ^.^uxred by companies not in the public ut^^^^ business tta^^ are recoverable as
legitimate business expenses. Nothing in the rules or statute limit a public utility to
recovering costs of service that are unisaue to public utility cs^^^panies. In fact, Duke notes
ffiat both the law m-i^ Commission. price-dent^ recognize these allowable costs support the
ability of the Company to remain i^: business and to continue to provide utility service tc)
customers. (Columbia Reply Br. at 6; Duke Reply Bro at. 5m6.)

GCHC/CBT further state that Duke has not demonstrated ffiat ^e IAGP costs it
expended wi-re the result of providing past utility service. GCHC/CBT explain tuatE in
1909, Duke°^ predecessor, wldch owned the 1'^GPs, was not a regulated €atiUtyf as the
^onurdssion did not have jaxrisdxr-tion over gas utilities until 1911 with the passage of HB.
325 that L-nacted G.C. ta14-2e GCHC/CBT point out that these MGP sit^s were
contaminated many years before Duke's ^^ed^^^^^r wa,.^ a public utility. GCHC/CBT
argue that current utility custom, ers do not benefit from the- past operation ^^ the MGP
sites; the customers who received nmnufactured gas at the t^e fhe MGPs operated did..
In the v^^-vv of GCHC/CBT, current ratepayers are not the insurers of Duke's legacy
envirox^^^^ responsibilities and should not have to pay for past ^robIertts when they
did not cause or benefit from the service provided. (GCHC/CBT Br. at 6-89 GCHC/CBT
Reply Bn at 7) In response, Columbia states that ^^^^/CBT have missed the point ffiat
the past public utility operations of the MGP sites is not the basis for Duke's request for
recovery in these cases; rather, Duke is requesting recovery of the cuxrent--cl.^^
^nv^omnenta.i remediation costs of operating and ma.ntaining its, businessv (Columbia
R^^^y'Br. at -5-6.^

OCC argues that it would be inequitable for customers to be held. Yiabbe for the MGP
site remediation costs whesi they did not benefit ^^^^ the sale of the MGP by^^^oductss
rather, it w-as the shareholders who benefitted from the operation of the MGPs dir^^^li ffi^
sale of the manufactured gas bywproducts, Moreover, ^CC/OPAE, and Kroger agree t^iat
collecting ^^P-^^lat^^ costs from customers would be inequitable because it would
^errnit Duke's shareholders to profit from tt-te use of the MGPs in the past, while avoiding
any of the buszn^^ risk associated witl-L tt^^ past use of tlie plants. OCC/OPAE refer to
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Crmsur^.ers' C^un^^ 1981 for the proposition that, absent explicit statutory authorization,
the Commission 'may n^^ benefit investors by ^.^^antee;.^^ the fual. return of their Capi.tal
at the expense of rate payers.Sy Kroger agrees Duke is not entitled. t^ recovery under R,^,
4909.15(A)(4)s because thc- Statute is designed to allow for recovery of normal recurring
expenses and Duke has admitted tl-vt these are onemtzme n^^^cu^^ ^^sts. ^^^ Br. at
14-10f Kroger Reply Br. at 8,12a13^^

Kroger assezts that the remediation costs should have ^^ inchaded in the rates at
the time the MGPs were in operatioms According to Kroger, Duke's failure to realize t-he
environmental impacts of its plants when they were in operations cannot be compersated
for thso€a.^h an, increase to current customers' rates, a-s that coaLstztates retroactive
ratemaci-,.g, which is prohibited b^.p law. (Kroger Reply Bra at 12m13.)

Ln addition to being consistent with the law, Duke argues that recovery of the MGF
e^xp^^^^^ is ^onsistent Wi^ ^^ ^^^lir, in.teres# by encouraging the U-tiIity to Conduct
prompt and thorough investigations and cleanups of environmental conditions at ^^^
sites to resolve liability and to protect p-Libli^ health and the ^^vira^^ent. ^^e p^^^^ that
the state of Ohio has expressed strong pubh^ policy encouraging cleanup of ^^nWiiinated
sites Xogrq among ^^e-r things, enactiug the VAP and pro-vidin^ incentives for u^ of tlle
VAP. (Duke Br. at 21-22.^ OCC/OPAE believe the puPtx^ interest would be served by
sparing customers from paying for Duke`^ cleanup, stating that DuKe's a^^urnen^s are ^^lf-
^^^^g aiid unsubstantiated in law or fact (OCC/OPAE Reply Bro at 31).

Duke asserts that derdal of recovery of reasonably incurred ^^^Ls could ^^ve
adverse cor^^^ences9 in^ludin^,^ resulting in adverse credit quala^ for Duke; ^auing to
quesdon the ^omniission'^ previous decisions g-r^ting deferral ^uthority-x and putt" ^
^^o in the distinct minority of states on &is issup-, thus, placing 0 WoRs rep-Qtation for
^ori..^truct^^ ^ regulation at risk, Duke understands that a C€^mn-iiss$o'-l ord^ ^a.-Iting
deferral aut^^ity does not guaxantee recovery of such ^^pc-nsesr because the C€^^^^^on
may, at a later date, examine the ^rad^^^^ of the actual ^^ts incurred. ^o-wever, ^^^^
asserts that a deferral order from the Comn-dssz^^ has meant, and ^^^-Lild mean, that the
type of costs at issue are indeed recoverable, and wiR be recovered upon the requisite
sh^^ng, (Duke Br. at 23,^

Duke and. Columbia assert that the Staff's posz#^on. is contrary to the positions and
decisions in other states, noting that many states ^^rmit the recovery of ^^^erred,
remediation expenses, as long as the expenses are prudently and ^^^ssayi^y incurred
(Dukle Br. at 10-14s Columbia Br. at 12-14). Kroger responds that t^^ cases in other States
cited by Duke involved situations where the public utility had been formerly ordered or
m, andated to cleanup their sites; conversely, Duke's remediation in these cases is
v^^untaTy, Duke has no legal mandate. (Kroger Reply Br. at 9-11o) Duke x^^^onds that
there is no'^g voluntary aDout the obligation to remediate an ^GTII site where liability
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exists for the conditions present at the site; µhe only voluntary thing about this sit-uatio-n is
how ^^^ address the obligation (Duke Reply Br. at 13). GC^C and ^.:^^^^PAE also note
that decisions in other states are not deternina^^e under Ohir9 x^^ (GCHC Reply Br. at 3a
4; OCC/OPAE Reply BT, at 17-199 22--29)<

Columbia offers that the Commission can, and has, treated the amortization of
previously deferred expenses ^^ test year expenses under kKC, 4909.151,A)(4)F citing
^^uw.rs' Ce^^nse1 v. Pub, Utal. ^mm.r 58 Ohio St.2d 108, 116,388 N.E.2d 1370 (1979); In re
.^ r^^€^ Edison ^., Case Noe 95-299MFL-^.I^.q t^p^oii and Order (Apr. 11, ^.99£^), ^^
a.dditi^^ Columbia points out that, in'I^^ re ^lu^^^^ ^^^^^-rn pozmr Co., Case No. 11M351^
^^-A.TR, et alos Opinion and Order, (Dec. 14, 2GiI) (CIT Rate Case), the ^^mn-tission
approved a stipulation thereby authorizing recovery for six different pools of regulatory
assets ftt were established years before the CSP Rate Case in. 2011. The C-sP Rate Case
stipulation provided that ttie defeiTals would ^^ii~€e, a cost of sez-vicer flius5 ^coniing
part of the test-g^ea^ expense, under R.C. 4909.15(A)(4)d in a future ^istnbution rate case,
and would be recovered through ^ rider. (Columbia Br. at 540.)

iL ^oncIusion m R,C. 490901^ A)(M - Cost of Rendering
Public ^ fillfty ^ervice

R,Ce 4909.15(A)(4) providesF in part, that^ wiien ^^g and d^^erniining just and
reasc^-nabi^ rates, the ^^^^si^^ ^ult determine fr^^1he cost to the uti&i^ of rendering the
public utility service for the test p^^od." Upon co.^..^i^eration of the arguments ^^^m. itted
by tLhe parties in these cases, the Comm^sion finds, that this is the section of the Ohio
Revised Code that is relevant t^.^ our determination of whether Duke is ^^rrnitted to
recover ttie MGP investigation and remediation costs through Rider MGP in these cases,
Contrary to the opinions of Staff and the intervenors, we find that the ^^ern-inative ia&,or
is TWh^^^ the ^en-iedia^^^ costs, which were deferred by Duke and amortized to expense
during the test year ft-i accordance with our decision in the Duke Deferml Case, are costs
incurred by Duke for rendering utility service ar;dF thus, costs that may be '^ea^ed, as
expenses incurred d>^^^ the test year, in accordance with R.C. 4909,15(A)(4). We do not
agree, k^owever, ^t the Comt^^^sior°s mere approval of deferral authority, in ane, of
itself, elicits an affirmative response to this ^^^stioa-a, as Duke and Columbia would have
us find. Rather, it is ^^ Duke°s burden. in these cases to prove that tlqe cos#^ that have
been incurred and deferred, are costs that were incurred for rendering utility service and
vvere prudent.

^'^pon our rc-view of -th^ record in t;iese cases, w-e find that Duke has -suppo^^ed its
claim that the remed€^^on costs incurred on the ^^^t and West End sites were a cost of
providing atility service. Dare has substantiated, on the record, that the remediation costs
,,.,%Fere a necessary cost of doing business as a public utility ia-i response to a federal law,
CERCLA, that imposes liabiii^ on Duke and itg predecessors for the remediation of the
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IMP sites. Not ^^^ ^ ^^^^ ^^goJly obligated to romediate the-qe sites as the ow-ri^r and
operator of these sites, but ^ ^ is undisputed on the ^^r-ord that Duke has the ^^ieW
obligation to dean up these sites for the ^^^Ly and prosperity of the ^^^^rdties in those
areas and in order to r-iainta-in the ^^^fti-Iness of the properties; therefore, these costs are a
ci.^rent cost of doing business.

Wl'ti1e the Commission finds that recovery in this context is permissible under the
statute, -we conclude that reco-v^ry of incurred costs should be lir-dted to a reasonable
timeframe comm^^^^^g wiffi the event that tra^^ered the remediation efforts mandated by
^IERCLA and ending at a ^ohat in time wYiere xemediati^^ efforts should reasonably ^e
concluded. We believe that such determination of said timeframe is essential and in the
^^^^^ interest and wi1l pxovid^ certainty that the ^ediatio^ %,A1 be caiTiel out in a
responsible and expeditious ma^^^^ by ^^ Company and its shareholders, so that
recovery through Rider ^^? wM be finite. In det+^rn-^r.€ng the appropriate timeframe to
unpose 1oz the ^^o-veiEy of tl-ic ^^^ remediation at these sites, we note that it is
undisputed that Da^::.e became aware of the changing €;ond€tio-tis at the East and West End
sites ir, 2006 and 2009s ^^^^^ctr.^el^ (Udke Bx. 21A at 17). Thus, it was iz^ 2006 and 2009, for
the East and West End sites, respectively, ffiat Diake`^ ^^^^ediation r^^^^^^bili^^^ under
CERLA became prevalent. ^^^^^e we have det^^^ned that recovery of the costs
iricurred at these sites, due to the federal n-undat^^ imposed ^^ CERCLA, are perrrdtt^^ in
^^cordance witb. the Ohio Revised Code , we conclude that the ^^^im.€:ncen^ent of the
potential recovery period should be January 1, 2006^ for the East End site, and January 1,
2009, for the West End site.. In the Duke ^^^^^^l Caw, we authora.zedDu'-ke to defer on its

books the costs incurred for the remediation cast-, t^^^^a.in,^ ^^iuary 1, 2008, with the

caveat that ive would det•enitine what costs would be recoverable at th^ t=.me Duke sought
such recovery. Therefore, based upon the ^^^^^ in these cases and the conimen^^ment of
the applicability of the CE-R^LA mandate on. these sites, we find that Duke s1-tou1^ be
permitted to recover the ^^F remediation costs for the East End site ^onun^^cing January
1^2008. However, in light of the fact that the ^^RCL^ ^-ndat^ was -not txiggered for the
West End site nnffl 2009, recovery of costs for that site should be ^ern-titted begmmn^
^anua^y 1, 2009. Therefore, the requested -amount^ for recovery of costs ^^^urred in 2008 on
the West End site sh^^d not be included in the amount of costs to be recovered tlrougi^
Rider ^GP pursuant to tM^ ^^en

Tn addition, we find the intervenors' arg-.^ment that the shareholders sbould bear

some of the r+^spox^ibi14ty for the ^emedxation costs ^^suaslve, in that the carrying costs
should not be borne by ttxe rat^^^yers. The record clearly reflects tlat the contamination

of ffiese sites has been prevalent for many years. Md1e we agree that federal and state

laws, as well as piioHc polkv, dictate- that these sites must be r^inediated as part of the
public utility service provided by Duke, we also find #nat it Ms incumbent upon the utility
to commence its investigation and remediation, and re-quest for recovery in a thmely
manner, so as to ^nirnize the ult~:Lmate rate burden on customers. Therefore, given the
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cir^^^^^ces prcsented in these cases and the d^cades--lo^^ cont.ngration that
necessitated i;^^^e utilit-y ^wts6 we f€-Lid it ^^^^^pria-ILe to deny Duke's r^quest for recovery

of the ^^^^^teed carrying charges.

With regard to the purchased parcel located to the west of the westem parcel of the
East Erid site, we find that the record does not support a recovery of the $2,331s^^^ Duke is

requesting be included in lZ;td.er MGP. Duke faided to prove, on the record, what, if any, of

this purchased parcel was, or ever had. been, used for the provision of a^anu^aactured gas

or utility service for the ^^orners of Duke or its pred^cesscsrs. Radaery ti^^ record
indicates that, w^^ the ^^ne-acre purchased parcel may have been impacted by ffie
.^^^^^^^ ^^^ operations, only a smaN por^^^n of the parcel ^y have been associated with
^^^ actual ^GP property ^riginall'^ owned by Duke and its predecessors (Tr. 11 at 342).
While it may be that a portion of this purc^^ased ^^cel was .^^^^^^ly part- of tne I^GP,

Duke has failed to provide sufficient evidence oii the -record to distinguish the portion of
the parcel that had been MGP-related. from the portion that had never been related to the
MG. Ps. Thus, when applying the requirement for recovery set forth xr, R.C. 4909.15(A)(4),
we are not willing to entertain Duke's w-isu.^tandated request for ^ecovery of costs related
to property has not been shown on the record in these cases to provide, either in the past
or in the present, ufflzty services that caused the statutorily mandated env^om-n^ntal

remediation. Moxeoverj the record reflects that the ^^^^^^t^ $2,331,580 amount
^^bxr^tted :^^ Duke for recovery relates to the price Duke paid to purr1^^e the property

ftem , a thzrd-paM and not to ^^ statutorily mandated rmed^^^on eff^rtso Therefore, we
s^onclude. that the requested $2^31^80 associated witb. the purchase ^^^^^^ on the East End
site should not be included in the amount of costs to be recovered 6sough Rider ^^^P

approved :by the Cormni^^^on in this Order.

Accordingly, the ^^^^^^^^ ^nd-, that any prudently i^curled ^^^ investigation
and remediation costs related to the East and West End sites, less co-ts associated with the
p^^cha-sed parcel an the East End site, the costs incurred in 2008 ^^^ the "Nest End site, and
all carrying costs, should, in accordance with R.C. 4909-,15(,^)^4^, Lv considered co^t-s
incurred. by Duke for rendering utility service and be ^eated. as ^^^^^s incurred during

the test ^ear,

d. R.C.^90^,154 - Pru^ently Inc irred. Csasts

L ^^^^^^ b^^ ^^^tites

Duke w-itness Bednarcik asserts that the actions taken by 1^take at the East and West
End. MGP sites were prudent and reasonable, axid desagri.^^ to resolve the +^^vizonm^^tal
liabz^^r and mitigate f^^^ risk to the Dulre, ratepayers, ^^^eholdersr and. others (Duke
Ex, 21A at 31. According to N4s. Bedrtarciky ^^^ employs a ^i-uxi^ber of procedures to
ensure that the scope of cleanup work is appropriate and the cost x^^^neole. 'Nhen.
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^^^^^^^ the most prudent course of action for investigation and r^^edialworkF the
witness states that Duke worked with the 01do EPA ^^ and an em yi^omnenkal consultant
to evaluate different options based on ^^^^^rias  ^^cl^ding, compliance with ^^^irenm^r-tai
regulations, best pracE°s.cesr feasibility, cc^^tructabi1.^^^^ safety, prior experience, and cost.
Duke builds these ^onsa^^^ati^^ into its request ^o-r proposals (IUPs) for the larger
remedial actions. Duke solicits bids from er^^^onm^ntal/ engineerin^ consulting firras

that have a proven history of workix^^ on IviGP sitesa The rrinanium. number of bidders for

every RFP is three; however, for the Ohio MGP sites, Duke solicited bids fiom at least five
firn-ts.. hiitially, the bids are revae%,,Yed on their t^cbrdcal merits, due to the complex anct
technical nat,^^ of the work, and not on the cost; after technical screening, costs are
evaluated. Ms. Bednarcik explains that the nature of environmental work requires
flexzbzlityr thus, when issues arigey changes to the scope of work are ^val:^at-ed using the
same crltexia. used with. the RFP. To ensure that these ch;anges do not become
opportunities to inflate costs, during the RFP proee^ss, the bidders must provide rate sh€^^^^
stating costs, e,g.r on a per-foot basis, for additional scope item^ that typically occur on
.^G.P sites. During the initial review of bids, ^^^^ evaJuat1^^ considers the cost--^^r-ho^^ for
the d'^^^ent le-,>els of professionals working on the project, ^^^^ anticipated breakdown of
junior and senior personnel, markm^^^ on su^^^^^tra^^^^^^ and the perwurdt rate for
individual items, e,g., per diems and ^^^^ctic^ti trailers. Changes to ffie L-dtial scope of
work require a.ap.^^^vaI of Du;.^e. Therefore, IXik^ representatives are actively involved in
all aspects of work and, among other fl-dngs^ Duke employs an on-slte remediati^ii
^oris^ction manager. (Duke Ex. 21 at ^^^^^ Duke Rx. 21A at 41-42; Tyo I at 2^1-^12o^

I'Vith regard to subcontractors, Ms. Bednarcik notes that the majority of them ^^
managed by the ^^viro^.^ental consul^a-nt. Subcontractors with larger scopes of work
require the ^^^^^^^^^^ consultant to ^^^^^^ multiple bids and Duke ^^^t be included
in the decisionH^^^ process. In additiors, there are a i^.uin^^^ of subcontractors that
Duke directly contracts with because of the natire of the work or preferred pricing
a^eernentse Ms. Bednarcik states dut there are limited irLstaa^^^^ where Duke awards a
sole-so^^^^ ^ontra.^^^ ibis ^^^^y happens only if a, specialty contractor is needed, e,g.^ the
vibration n-io.^^^^^^^ contract for the East End site. Ms. ^^^^^^k went on to descTibe, in
detail, the sp+^if-ic steps taken on both the East and West End sites to ensure the
reasonableness ofc€^st& (Duk-e Exo 21^t 23-2$)

Moreover, Duke witness Pednucik s^bmits that Duke participates in a nu .^^^r of
utility groups that share best practices and remedial strategies and in ^ational ^^^^^ences,
on the investigation and ^e mea^^ation of MGP ^^tes. For examp1e, she notes that the MGP
^onsarta^^ whose other members include 28 utilities, inluding Col^^^^ ^^
FirstEnerff^ meets three ^^^^ a year to discuss case studies on the remediation of MGP
sites. (Duke Ex. 21 at 28.) Ms. Bednardi^ also mentions that she is aware of a few
m-unlcip^iti^^ tl-Lat own MGP sites and fhat participate in MGP groups to share
in^^rmation, e.g., the North Carolina MGP grr^9^xp (fr. I at 261). ^n addition, sJ-k^ ^ta^^^ ^hat
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T3uke, as well as FirstEnergy, AEP Ohio, and C^^^mbia are ^ernbers of the Electric Power
Research Institut^ Program 50:. Manufactured Gas Plants, where the members meet
regularly to share information on investigation a-n^ ^erne^^:.sation of MGP sites. She
emphasizes ffiatf based o-ti her participation in the industry ^^^^s and national
^^^erences, the work being conducted at the Duke MGP sites Ls consistent with the
practices u^^e-rt^^^nDy other utilities. (Duke Exe 21 at 29o)

Duke submits that its management practices, decisions, and activities related to
xlvest-z,gata^n and ^ernediatq.on of zt^ 'N1GP sites have been reasonable and prudent ^n all.
respects, Duke states that prudence in the context of utility ratemaking is defined as what
a reasonable person wmd^ ha-ve done- in light of the cond;.t^^^^ and circumstances that
were known or reasonably should have been known at the time the ^^^^^^o'n was ^nade,
^^^^^ ^in^^nmati v. Pub. UfflL ^ ,̀amm^ 67 ^^io, St3d 523,620 N.E.2-d 826 (1993). (Duke Bn at
26-27.^ Duke -oAtness Fiore, an ONo E^',^ CTr ad-vises he reviewed ^i-i^ ^^cument's for both
the East and West End sites, and he finds that the in.vestigafio^ and ^^nied-iation work
conducted at these cites have been prudent and reasonable, and in ^^nfon-nax^^e with VAP
regulations (Duke Ex. 26 at 20).

Nfs. ^^dmzc^ asserts that Duke`^ decision to proactively ^ddxess and correct the
conditions at these two sites is the responsible and prudent thing to do, and is in the best
interest of Duke's shareholders and customers. Arco:rdzng to the witness, being reactive
and waiting until there is an enforcement action mandating cleanup, ^o-ald. result in Duke
being forced to cease or curtail operations, ^^ ^^ Duke being forced to cond-act ^e-.,en^^iatxon
.^. a mamer that may adversely affect operations at the site, thereby impacting Duke's

customem (Duk:.e Ex. 21 A at.34-35.)

Duke witness ^^^^rcj.k tesdfies there are no documents for the Commission to
-review an^ sh^ believes that it would have been an imprudent use of funds to create such
documentation, as it could be very costly (Tr. I at 215-216). OCC/OPAE allege, and
:^^^^r agreesd that Duke has not met its burden of p-roof to demonstrate the
reasonableness and prudence of its MGP costs, stating that Duke has offered no
documentation, analysis, explanation, or testimony into evidence that documents the
^^^^^^^^^kin^ process supporting the remediation options chosen. OCC/OPAE 1-aote
that none of Duke's wit^^^^^^ offered any analysis of alternative remedial options
available to Duke or the cost differex-ttiaI for the different remedial ^^ons, In that Duke's
witnesses ^ailed: to provide ^^zy substance regarding the different att^n-iatz.^^s and the costs
of such alternatives, OCC/OPAE maintain that such testimony has no v^^^^e in t^nns of
the ^ommissior.'s review of the prudency of the cost^ for rernediation at the MGP sites.
^^C/^^^^ empka^^^e that ^^C witness Camp^^^ discusses the range of ^em, ed;.al
options at length and. points to SP^ific VAP standards in aa^^^^^^^g tti^ available
approaches to remedzation. 1(0CCj^FAE Br. at 25, 28-299 32-34, 36, 39, 42-43s Kroger
Reply Br. at 16.^ ^^r e-xample, OCC -witness Canipbell states that Du-k-e either excavated ar
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^^lid^^^ more TLM and OLM than it needed to und+^^ fne VAP, In addition, Dn
Campbell notes that ^c- dic' not see documentation of any sort of ^^^ly^^^ for altemative
remedial actions, He states that, while the VAP does not require such analysis, prudency
does. (Tr. IV at 962^964.)

in response to these assertions, Duke states that the int^^^en+^^^ have failed to
identify any ^^^baef ^egu1ation, or other authority requiring Duke to have created such
d.^cum^^tation. Ac^^rding to Duke, to engage in such a rote exercise ^o-a^^ have done
nothing ^^re than incur ^dda^^ondl significa-nt costs to record what Duke's ex^^enced
MGP remediation team alr^^^^ knew, based on the conditi€^rLs at the sites. D-^e attests
that the p^^or-ess it ^^^^^ed was both comprehensive and reasonable, as evidenced by the
record in these pra^^^^dings. Moreover, Duke emphasizes tl-iat it made its dec^ion-^^^ing
available for signfficaTi.t scrutiny by the Commission and ^th^ parti-esr through dxsco^erys
testimony, and the hearing. (Duke Reply Br. at 20,^

^C/0P.AE assert that T3u.ke failed to provide pr^pe^ oversight of the rernediation
process and the expenditures to ensure th^^ charges to cust oxners are reasonab1e.
OCC/OPAE state that, as Duke wft-n^^^ Bednarcik testifies, the ^^^^ation activities did
not ^^^^t in a wAftten report to document the process that resulted in the budget, other
than the annual budget it^ellAo Further, there were no written actual, vexaus budget,
variance reporting to Dukes management; a-11 discussions concerning vari^^^^ ^^th Duke
managemc-nt were done ^.^^^ballya (OCC/OPAE Br. at 44459 Tr^ I at ^51-2529 254.j

OCC/OPAE cite to CC&E £or the standard used by the ^omn-dssion in detez^^^
^n.zdence. In CG&E, the Supreme Court states that s°[a] prudent decision is one which
reflects what a ^^^^onab^^ person would ha^^ done in light of conditions and
cix°cux-istan^^s wldch were known or reasonably should have been known at the ^^^ the
decision was made. The standard contem^^^s a ^etrcaspective, factual inquiry, wi^.^.ou^
the use of hindsight judgment, into the decision process of the utility's ma^^gement."
According to OCC/OPAE, application of this prudence standard should result in a
^in ^^^^^ disallowance in Duke's request to collect iNIGP costs. (^^^^OPAE Bro at 52.)

ii. Cor^^lusion - R.C. 4909.154 T ^ru^entl^ ^ncuired Costs

Pursuant to R.C. 4909.154, in fixing rates, ffiat `"o^^^^on ^say not ^^^^ O&M
expenses to be collected by the u-dlity €:^ough man^^enien^ practices or adr-u'ni^^ative
practices the Commission considers imprudent. In arriving at our decision in these cases
Nve are mdndful of Is^ re Duke Energy Ohio, s^nc.g 131 Oldo St^d 487, 967 N.E>^^ 201 (2012),
wtierein the Su^^^^^^ Court recently found that it is ^^^^ utflity tfaat has to 'prc^^ ^ a positive
point; ^al- i^ ^xpemes had ^^^ prudently incurred."
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As evidenced by the thousands of pages of testimony and tra.°ascripts in these
maders and our ^^talled review of the evidence in tlus Order, the ^onunisslon has done
its due diligence to ensure that our ultimate decision is ^^ctually based and supported by
the evidence be-rean. We find that the record su^^tantlat^s1l^^^ ^^^e made reasonable and
pruderkt decisl€^^ by: acknowledging its liability under state and federal law for the
envzrormerE€:al ^ond.i.tao-,ts at the MGP sites; pursuing recovery of remediation costs by
other potentialy responsible tl^^ paxti^s and insurersy acknowledging the changes in the
use of the properties and adjacent properties in a timel.v rnanner; utilizing the O1do EPA's
VAP in a proac-tlve rmnner; employing a VA-P CPi as well as env1.rora^ental and
engffi^er^^ consultants; and pxes^titia-tg MGP experts, ^^kcl-uding the OWo EPA°s VAP CP
enat is worklit^ on on-e of the sites, at the hearing to explain and support Duke's clairns. In
addition, the record reflects that Duke considered remediation ZIterr;ati^^^ and., in fact, has
^^ir-€^^rpor^^ed various engineering and lnstatutzo^.^al contra^^ ^^^^^^^s mentloned by 'ae
lntenTenors in its remediation plans. Moreover, in selecting cor3tractors9 Duke h&9
obtained competitive bids for the major phases of the work at both the East and West F-nd
sites and has an appropriate process in place to solicit experienced qualffi^^ contractors,
a-nd manage the cost of changes to the initial scope of work due to discoveries in the fzeld,

'I'h^ ^^ervenar-q question the level of remediation employed by Duke and record
evidence presented by 1^^^ to support its proposal by presenting their ow-n experts in the
field of enviroxanental remediation, in an effort to illustrate potentially less costly
remediation alternatives. However, the record in these cases reflects that the witnesses
presented by the intervenors did not have exper^^^ with regard to the Ohio EPNs VAP
and dh-e assoclated rules and regul.atioms and, urd€l^^ ^uke^ expertqs the lnter^enoxje
witnesses did not l-ave t' he in-depth, fa^^thand knowledge of the MGP sites at 1^suea ^
pointed out by the intervenors, tb-ex^ were no documents p^^^ted, by Duke to at^^st, to
the declsxon-making process of the Company in di.eterxnining the course for remediation;
however, the lack of documents does not, alone, re-ndex the totality of the record evidence
indecisive on the prudency of the process. In fact, Duke preser#.ted. expert witnesses who
were subject to discovery, as well as extensive, and at times pointed, cr^^^s-examfi-tatian.
We believe that Dte-Ke°s witnesses Provfded ample lnforinati€^^ on i-he process to support a
^onclttslon on prudency in theses cases.

In balancing the weight of flxe evidence presented by Duke against t-h-a opposition
submitted by the intervenors on the issue of the )eve1 of remediation efforts and the
prudency of the costs ^^.eretop the Commission finds that Duke has sustaliied l.ts burden to
prove that the MGP investigation and reinediatAon cost^ for the period of Januaxy 1^ 2008
^oug1°e December 31, 2012, for the East End site, and for the period of January 1, 2009
through December 31, ^OIZ for tl-te lqest End site, were appropriate and prudesitn in
accordance with R.C. 4909.154, Accordingly, Duke should 'be permitted to recover the
proposed $62.8 n-dll^o-ki^ less t1e $2,331,580 for the purchased parcel, the aniount requested
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^^^ costs incurred on the -W^^ End site in 2008, and aU carrying costs, as set f^^th
previously.

6. Cred1ts to Rider MGP

& Ax ^^^s b• ^^^^^

Duke witness Beda-aacclk off^^^ that Duke is pursuing other means of funding the
remediation at the East an.d West End sftes. ^^ir ^amp^er Duke has given ^^^^^ to the
^^^^^^^ carriers that hold policies with Duke or its predecessor com.p^ill^s during the
period of time when. ^^^ MGPs operated or during the ti^^e when damages due to the
^^^s o^^urreot to the extent such policies and carriers have been 1^entifiedo Tn addition,
Duke continues to research to de^^nnun.e if there are other poten#f t y responsible parties
for the conditions of the sites. Ms. ^^^arc1^ indicates that, based on the ^^^eawh,.
Coltambla is a pc^^entidly respomlbl^ ^a-rty. in addition, Duke has evaluated whether
adclitional sources of federal or state funding were available for financing some or all of
the remediation, including the EPA ^^ownflel.t^^ Pra^^am under the American Recovery
anci. Reinvestment Act and the Clean Ohio Fund ^^ograiii, Assistance and ^^vitaLi^ation
Funds. Unfortunately, based upon certain restrictions these programs are not available.
(Duke Ex. 21A at 31-33)

1^^e witness Margolis believes that Duke6^ strategy to pursue rate recovery,
insurance recovery, and cost recovery from potential responsible parties is prudent and
reasonable. However, he points out that, while CERCL.A. provides that parties that
cleanup sites consistent with CERCLA may have a right to pursue other ^^^enti^^
responsible parties for cleanup costs, fts process ca-n be very litigious, costly, and time
consumlng. There is significant uncertainty fl-kat px^^uing other p^^entiall^.^ reslsortsibl^
parties will ultlnmtel.y result in the recovery of any ^^ardngful ^^oun-1, of response costs.
Mr. MargoILs believes that pursuing o^^er parties ^^^^o-nsible for MGP sites, whose
operations go back many yeaxs, is even more difficult because evidence is often i^iipossible
to find a-nd the other parties may not be in existence or have any assets, ,^^,Duzke Ex. 23 at
13w15)

Mr, Margolis explai^ that recovery of enviro^,en^ remediation costs %mder
modern general commercial liability policies, since 1985, ma^^ be difficult, because many
policies exclude coverage fo^ env1^^^ental reznediation costs, In addition, for old sites,
like MGPs, a.^entify-i^g any insurance coverage of ^ur-h costs may take signi.ficarkt time and
^^^roe and, even if found, the pof€^^^^ ^^ have small coverage limits because of fn-e
period in which. they ^^ere issued. Flnally9 the insurance cr^^^a.-des that, issued the
policies may no longer be l^ ^^^^en^e and, if ^^^y are in existence, they may fight the
claim and have no incentive to pay. (Duke ^^^ 23 at 14A 15.)
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^^^ ^^^omr-iends that, ff ^ecoverv is ^^rnutteds wiv imu^^^^ policy proceeds and
^rdwparty lia€^iltity recovery be applied to ffie MGPx°ellated costs, bef^^e i-1^y aze spht
between the custorners. OCC wi.t^^^s Hayes suggests tfat Duke be required to document
its efforts to collect MGPwrelates^ inv^stgation and re^-.^ediatican c^sLs from insurance
policies and predecessor owners, such as Columbia, and its collection efforts should be
subject to review in. a futu^^ proceeding in ^^ch its reanediation costs are reconciled with.
its recoveries, (^C Ex. 14 at 39-40.) To the extent the sums collected exceed the amount
^^^^veTable froin customers, i^cluding any costs incuired in k^^^iiig such insurance
^ro^^ed<^^ ^C/OPAEstate that Duke ^^^uld be perim-tted t^i retain sucb amo€unt to offses
its share of site assessment and ^eme€iiatian costs (^^^^ OPAE Br, at 95)e

In x^^ponse- to Duke's objection : that St^ does not take into consideration the
Company6s costs in pursuing insurance claims, Staff ivitness A^^ins notes that !^ ^e has
failed to show ffiat the costs Daik^ ^ecik^ to recover am incremental to what is included in
^^^ rates for labor expenses and. staff attorney, insurance ^^^^ialistsp and other personnel
resources (Staff Ex, 6 at 23), f;ikewise, Staff reconunends. that proceeds from any Insx^^^^
policies be, at least partially, credited against the total cost to recover from ratepay^rs,
tbxou^^ Rider MGP. Staff recommends that Duke be directed to ^se- every e^fort to collect
all remediation costs available under its insurance policies. Staff believes that any
proceeds paid by insurers for N^^P investigation and ^emediati€^^ should ^^ split between
shareholders and ratepayers, commensurate with the proportion of MGP costs paid by
ratepayers, until customers are fully ^eirnb^^ed. The insurance rei.^b-Lzsernen.t^ Duke
malkes to ratepayers should be net of carrying costs that Duke is entitled to retain purs-Liant
to the Du^..p Deferral ^^^ Moreover, Duke should pay customers an interest rate that is
linked to customers, not Duke, i.e.s the rate that ^^^^ provides to customers when
refunding customer deposits held more than 180 days or not less than three percent, in
accordance with 01-6.o Adm.Cc^^^ 4901:1-17-05^^^(4), (Staff Ex. I at 47; Staff Ex. 6 at 23)
Kroger and OMA agree with Staff âs recommendation (Kroger Br. at 12-13; OM.A, Re-ply Br^
at 5),

Duke agrees that it should actively pursue ;potent^^ recovery of ca^st,, fro m ffiird
parties; however, the Company asserts ffiat such pursuit should. not delay its recc^vc-'y of
the i^ic-axred costs for coaxplyhig with existing enviro,r^entat n-mndates (Duke Br. at 55),
Duke accepts Staff^ ^^^^^iidaticPi-t as fair and reasonable, with the caveat that ord^
proceeds, net of costh- to acl-^eve those proceeds, -,g., litigation costs, be credited. "Vvith this
same caveat, Mr. Wathen states that any third-party recovery would be handled in the
same way. Purt^^rm or^^ Duke Nvitness Wathen states ti-kat, to the extent the ^roceeds.
relate to any 1^4GP costs that the ^^imn^^^^on disalxa-wedy Duke ^S -ander no obligation to
^,.^ these proceeds to offset t' he RI d^r MGP revenue r^qu^emet-at, However, he states that,
to the extent any costs are being recovered f^orncust^^^^^ and Duke gets proceeds related
to those costs, Duke would net out any incremental ^:^t^^ation costs and reduce the
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reg€,alatory asset by that amount to be recovered from customers in the future. (Duke Ex.
19C at 6; Tr. TIT at 780y781p 788,)

0I . Co :^^l^.^i^s^ - Cr^ts tc^ Rider MG1^

The Comziisslon. agrees that Duke should continue to use every effott to collect all
remecliatao'n. cost,^ available under its insurance pollcie:^, ancl. Duke should continue to
pu-tsu^ ^^^ov^ ^ of costs from any third. parties who raay also be statutorily .^^^^onsabl^ for
the remediation of the MGP sites. We find fl-kat any proceeds paid by lrsurers or thixd
parties for MGP investigation and ^ernediatica^ should be used to rez^burse the
ra.tepa;^em The ^ornmlssios^ also concludes that any proceeds returned to ratepayers
should be inet of the costs to achieve those proceeds, e.g., litigation costg. In crediting any
proceeds back to the ratepayers, the Commission finds that no interest rate should be
added to the credit. ^^nahy, we agree that, to the P-xtent the proceeds collected from
insurers and^^^ ^^ parties exceed the amount recoverable from ratepayers, Duke
should be permitted to retain such amount.

7. Anaort^^ation. PeTlod

a. AMMUM-Ont^_b^y^^^

Staff recommends that Duke be ^^rrratted to recover $6,367,724 in ^^^ediation costs
through Rider MGP over a three-year period, :.ncludl^^^ carrying costs s-t ot the long-term
d.^^ rate approved by the Cornn-dssion ir. these cases. The costs would be allocated to
customers pursuant to the customer rate allocation adopted in these cases. Staff witness
Adk1m states, however, i•hatP ff the ^onunisslon authorizes Duke to recover significantly
more MGP expenses thai-i recommended by St^f., the amortization peT1od should be
longer than three yean to avoid rate shock. ^ Dulk^ is permitted to recover $62.8 rrdiIi^^
Staff recommends aai amortization period of 10 yearNy (Staff- Ex. I at 46-47; Staff Ex. 6 at 25;
Tr. IV at 917^ SW-f Br. at 34.) OMA agrees that aa.-^^ recovery granted be ^orfized uv^^ a
period a time that is appropriate to minimize the impact of, the ^.cr^^^^ on ratepayers
(OMA Reply Br. at 5).

OCC notes that, w1iile Duke°s proposal for a tbxee--y^r amortization period is
based on the Compa;ny'^ assumption ^.^t three years is the approxiiiiate t^nie O-xpect-ed
between rate cases, there is no j:astification for choosing this period. OC^ asserts that,
given t-he potential. magnitude of deferred MGP costs that custorn^^s may have to pay, the
one-time nature of these costs, and the far-t that the costs rdate to the e-ean-up of plants
that operated decades ago, an amortization period of at least 10 ^^^^s would be
^^p-rc^priate. According to OCCa to ampose the significant costs of remediation of the sites
over a shorter period of time would be unreasonable. (^^^ Ex. 1.3, Atto at 5.) Kroger
witness 'Z'^^^end agrees that any ^^^ costs approved for recovery should be am^^ed
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^^^^r 10 yeaxsr in order to mitigate rate amp.^^^s on. customers who did not receive the
benefits of the MGPs at issue. Nlr. Townsend belzev^^ that extending the ^morfizatio.n
^^^^^ would bee appropriate, given the magnitude and viantage, over 5f) 'vearsr of the
^nv^rozt,.^^^^l liability asserted. by Duke. (Kroger Ex, I at 7, Yxr^^^r Br, at 1.4.^

Duke asserts that 10 years is an u.^easonably long amortization period for ^^^
recovery. D^.^^ offers that ^e Comr-russxon should take the following factors into account
^^^^^ determining an appropriate amoriization period for deferred costs, °`^e amount of
the deferral, the age of the defes.-raly the anticipation of additional deferrai^ being approved
in the ^om^,.^any's next ^^^iid of rate cases, and the proximity of the next set of rate ca^e'S.:X
In re Columbia Gas of Ohtox Inc., Case No. 88M716-GAaAIRF et a1.^ Op^^on and ader (Oct.
17,1989). Duke notes that Lk^er^ is no evidence on the record that reflects a shorter period,
such as the proposed three-y°^^ ^eriod, will result in any severe rate impar-f^ for
cu^^o-4-ners. According to Duke, amortizing the December 31, 2012 balance of $62.8 rrdl1^^^
over three years res:fl^ in an average rate impact to customers of approximately three
percent on a total bill basis. Duke al^o argues that ar^v proposal to extend the asnogtiza#ion
period k^^on^ three years si-tould co°^e with the ability to continue accruing carrying
ch^^^^ on unrecovered ax^ounts. (^u'yle Reply Br. at 34-37a Tr. IIi at 747)

t^^^^PAE argue 6-tat, ^ Duke is pegrrd^^ed to collect investigation and
remediation costs from customersrt Duke should not be authorized to ^^^^^^ caxrying costs.
OCC/OPAE assert that, if ca^yir.^ costs ^^ ^errnitteda there would be no incentive for
DU^^ to expedite the remediation process. 0CC/0PA^ believe the sharing of c€^st-S
between shareholders and customers, partially through the absence of carrying c€ss-ts, wW
assist in. balancing out t.t^^ inequity that would result from the recovery o^' MGP-rela.ted
costs from customers. (^C/OPAE Reply Br, at 71, 73)

b, Conclusion - Arnortization Period

Upon consideration of the xe-coz°^ and the arguments of the p^^^^^ ^^ ^omniiss€on
finds that it is reasonable to permit Duke to amortize the amount authorized herein for

recovery through Fad^ ^GP over a ^^^^ ^ear period. ^iv^ii ^^ the Commission
adjusted the amoun:^ to be recovered through Rider:^GP to reflect only tbase costs that
were prudently incurred for the rendering of utility ^ervace, we find that a five-yea^ period

is reasonable and supported by the evidence. Moreover, the five-^ear amortization period.
balances the public interest, whiJe aRowin^ the recovery of the approved rosts.
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8. . Allocatior,

a. Arggments by ^^rties

-69-

Du1ce proposes to allocate the costs between residential and nonresidential
customers based on the allocation factors agreed to in d^^ Stipulation. Duke would
-r^.over the a^^ocated revenue reqmie^.^ent, through a noribypassable rir^^^, Mder MGPs on
a per bill basis. Duke witness Wath.er, states ^.^.t the billing d.eterrrdnants§ ix.b the number
of biUs{ to be used in the calculation, would be updated on an a^aal basis to recover the
ther^^urrert balance of the regulatory a^^et, however, for t^^e initial Rider MCP, the billing
determinants would be those agreed to in the Stipulatiori. (Duke Ex, 19B at 2-3; Tr. IH at
746-747, 776-779g 785.^

Kroger states ffiatt to em^^ fairness within a rate class, Duke should recover the
co,.^^^ on an equal pereentage basis. Therefore, Kroger a-rg.€es that Duke's proposal to first
allocate the revenue requirement between classes based on the ^^cation factors agreed to
in the Sti.pula^on. and then divide that number by the nu:ber of bills should be rejected.
(Kroger Br. at 15).

Duke notes that K-r^^er is raising this issue for tl-te first time on brief. I'V'^e
Kroger's proposal, on iN facef rnay not appear to be unreasonable, Duke believes the
Conuni.^^^on shoWd address and decide this issue in the first ^GP rate d.esig°a. case. Duke
ratioralizes that there is no evidence of record on this topic in these cases and there could
be unintended or unknown consequences that could result from Kroger's proposal, in the
a^^^r-e of a fuH review of the topic. (Duke Reply Br. at,37) 9 .)

b. Conclusion - Ailocat'€€^n

The Stipulation provides that recovery of costs from customers for envaronmen^^
rernediation of Duke's MG:^ shall be allocated among classes as foIlows: 68.26 percent to
Li-to RS, RF-T, and. RSLI clames;716 p^^^^^^ to the ^^ and FT Sni^^ classes; M68 percent to
the ^S and FT Large classes; and. 2e30 percent to the I.4f class. DuKe proposes to determine,
on ^^ aranual basis, the number of customers in each class and. then allocate the costs
within each class on a p^^ ^^ basis. Duke's proposal for the allocation of the Rider ^^^
costs within the customer classes was filed a-s part of Mra ^^^theres prefiled second
supplemental testimony on April 2,2013. In addition, ffie record reflects that Mr. Wathen
was subject to cross^^^an-dnatia^ on Duke's proposed intraclass allocation methodology.

The Co,-=dssion notes tltatF rather ^han, presenting evid^^^^ o^n the record. ^^ ^^^^
cases to supp^^ an alternative methodology and providing Duke and other parties
sufficient due process to ask questions regarding the alttTnt^^^^ Kxo^^^ chose to subrnit a
different intr^^^^^s allocation proposal, for the first time, on brief. ^^^er'^ failule to
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tamely present its proposal &s part of the record evidence leaves the Conunissi^^ no r-hoi^^
but to disregard the alternative n-iethodoiogy and support the best evidence of ^ecorde

Dtike6^ intraclass allocation ^ethodaio,gy is the only methodology presented on the
evidentiary record in these cases and it was undisputed by any of the parties on the
evidentiary record. Therefore, the Commission finds that Dukess proposed methodology
for ^tra^^^s aliocation is reasonable and ^'-houid be a^^^^^ed, ,^^^ordinglys on an amu^
basis, Duke should file ir., these d^^^^^^ the biling d^^rm. mants to be used to d^^^rrnine
the number of customers in each dassr ^^e allocated costswithin each class should Lla.^n be
applied to cust-om^^s ozi a per bill basis for the upcoming year.

9. Continued ^^^^^al Authgfity and _^^^^_^^1^ ^^^^^^^

a. Ar -u^enfis by Parties

Upon implementation of Rider MG:1 ^ Duk-e proposes, beginning Ma^r-h 31, 2014,
and on or l^fore- March 31 in each subsequent ^eaxd tc) update Rider MGP based oii the
^^ec^vered balance and related ^^^^^ charges as of the prior December 31. In the
present proceedings, Duke requests ^^thorz^ to continue to defer costs related to the MGP
remediation; thus, the balance of the regulatory asset would be increased by additional
d^^^^ral. and carry^ng costs and decreased by the amount of ^evemi^ ^oRected t^ou^h
Rider MGP. Duxing the proceedirig comidering Duke's subsequent application to updat-e
Rider MGPy Duke witness Wathen affix-riis that any new costs the Company proposes to
recover would be su^^^^ to a prudency review by the ^orruriss1on., Staff, and other
p^-rties. (Duke Ex. 19C at 4; Tr. TIi at 750-751.) Staff ^^onunend^ that the on 90^^
^nvironme,.^.^^ monitoring costs continue to be deferred under the ati.thor1.^ granted by
the Commission in the Duke Deferrai Case, with future ^eco-very de'^nnined in a future rate
proceeding (Staff Ex. I at 47).

On brief, 0,'C/OPAE ok^^^^ to Duke's ^^^^^sal for continuing the deferral of MGP
costs and the inciti-si^^ of such costq in Rider MGP in the future. ^C/^PAE 'oeli^^e that
the ^^up-st is contrary to ffi^ Staff Report and the Stipulation in these matters. Therefore,
OCC/OPAE state ffia.t I)u^.^ should be limited to coxi^cting only those avrthorized MGP-
.eiated ft-vestigation and remediation costs from its ^^^^^^e-r-, that have been deferred on
or before December 31, 2012, L-i support of their positi^^ OCC/OPAE claiin that the Staff
Report recommends that Rider MGP inc:ud:e^ the ongoing deferral of Duke's
environmental monitoring costs, but not any other inves-tigation and remediation costs-,;
and the future recovery, if any9 of such deferrals to be determined in a f;^^^^ rate case.
According to OCC,^O^AiaF desvite disagreeing with these r^ormnendations in the Staff
Report, Duke did not include either issue in ^ts o^jecti^n-s to the Staff Report, Duke Ex. 130,
Duke did not ot^^^^ to ^ta-fi''^ ^^^^^end.abion to limit future s^^^rral, under the a:^thoxity
of the decision in the Duke ^eferra`€ Case, to ongoing environmental mo^^^rin^ costs.
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Therefore, OCC,^^PAE opine that Du-k-e must now file a new application in order to
receive ^^^ha^^^ to defer ^^^^^^lated f.€tt^^^ ffiv^^tigaLion and remediation costs, Rider
^^^ can no^ ^^ ^^^^ to collect ^^^in customers costs which Duke does not currently have
aut,herity to d.efer. Moreover, ^^C/OPAE state that the Stipulation does not rescue
Duke's proposal, poinfing out tk^er^ is noffiang in the Stipulati^ii that envisions Duke
collecting costs that have been ^^^^^^^d after January 1, 2013. (OCC/OPAE Br. at 98-100)

Kroger states that the approval in these cases should be ^^^^ to tk^e c^^ts
r^quested in t-liese proceedings and not authorize subsequent ren-€edaation costs that may
be incurred in thc- future. Rather, ^uk-e should be directed to request, ^^^^gh subsequent
proceedings, any additional r-nsts that it may iricur going forward; thereby requiring Duke
to meet its burden of proof demonstrating that such costs were just and reasonable aa.-a^
currently used and us^^ul^ Moreover, Kroger notes that the Stipulation does not mention
or envision a rider that a^^aws Duke to collect from customers its ^p-g^ing inv^sd^^^on
and remediation costs, which were incurred on or af'e^ January 1, 2013s the stipulating
parti^s agree that the Staff Re-p^^ resolves any ^^^^irdng issues. '^^^efoxe, according to
^orer, the issue of continued de^^^^^l and collection t^ough Rider MGP of future c^^^
has already been settled in the Staff Report and the StipuIatiorL (Kroger Br, at 10& 11;
Kroger Reply Br, it 19)

b. Cons^lusaon - Contnued De-ferxaZ Autl-iori^ wad. lbder MGP
U_...^

R.C. 4905.13 authorizes the Commission to establish systems of accounts to b-, kept
by public utilzti.c-s and to prescribe '^e manner in which. these accounts shall be kept.
Pursuant to Ohio Adm,Code 4901.1^13^01s the Commission has adopted the Uniform
Systern of Accounts for gas utilities, whach. were established by the Federal Energy
^ega^.^.to^Y Co^^^r^^.s,^zon (FERC).

Duke requests authority to condnue- to defer costs relabed to the IVi^^ remediation
after Decembex 31, 2012. As we determined hi the ^^^ ^efe"al Case, and ^^nti-aue to
s-apport in tl-ds Order, the environmental investigation and remed"aation costs ass¢^^iated
with the East and West End. MGP sites are business costs incurred by Duke in compliance
with Ohio ^^gulat€oxis and federal sta^^^. Thetefore9 we find Duke°s request for
authority to contnue to modify its accoun.tng procedp^^s and to defer costs related to the
env^onnn^^^l investigation ai-a^ ^^^ediation costs beyond Deceeoer 31, 2012., is
reasonable and should be approved.. Such deferral authority should be Ianlited tD the East
and West End sites and for a period finite as set forth below. Therefore, Duke should
sepa,t°ate-ly identffy aU costs to be ^.^.efe-rred in a ^^^^^^ount of Account 182, Other
Regulatory Assetse Furthermore, consistent with our decision in these cases, and the facts
presented regarding these types of historical costs, we find that Duke should not be
auttd€^^ized to accrue carMn^ charges on the deferred ^^unts.



12-1685m^^-AIRy et al. L72-

^^^^ also requests authorization to file an application in each ^^^seqient year to
update Rider ^^P based ^r. the ^tirecovered balance and. related ^^^ing ^^^s as of
the prior Decearibe- r 3L In. liglit of the fact that 6he Cor-furasskon'nas d^^errnined Yier^^^ that
Duke shcrald be a-ut^orized to recover the pruden^^y ii^cuaed costs of ^^P investigation
and remediation for these two sites, ^he. Commission finds D-oke"s request fos annual
updates to Rider M^^ in order to reflect the costs for the preceding year is reasonable and
should be approved. Accordingly9 the Conu.^^^^^^on ffti^s that be^^^^^^^ ^^ch 31, 2014,
and on or before March 31 in each subsequent year, Duke ^^^^t update Rider M^^ based
on the urLrecovered balance, minus any carrying ch^^^s as required previously in tMs
Order; as of the p-nor December 31. in these su^^^^^^ cases wherein Duke will be
updating Rider MGP, Duke shaL^ bear the burden of proof to show that the ^^^^^ incurred
for the previous year were prudent.

As we stated previously, recovery of incurred costs should be limited to a
reasonable U^^^^^^ commencing on January Xr 2008, for the Fmt End sie, and on
^an-u^y 1, 2009, for th^ West End site, and ending at a point in time where remediation
efforts should reasonably be concliided. '^^ ^^nun^si^n believes that the imposition of
^^^li a ^^^^-rame iss in accordance with R.C. Tafte 49, reasonable and in the public interest,
and wi1.^ ^^^^ that the ^en-iedi^tion will be carried out in. a responsible and expeditious
mannrer, so Ehat ,-°ecov^^^ through Rider ^^P wi,^^ be finite. lb^^^fore, vve conclude that
the appropriate end point for recovery of such remediation costs should be 10 years from
the date of the con-mw^^^niex^^ of the remediation mandate under CERCLA. We believe
that, absent exigent circ,€^tances, tlds 10m^^ar timefr =e from the inceptio-n of the federal
mandate ^o the closure of cost recovery is reasonable and necessary in order to protect the
public interest and ensure ^^ Company and its s^^^ehold^^ ^e held accountable.
Having previously determined herein the coim^en^ement dates foi cost r^co^eryywith the
10nyear termination date, we now find that Duke should be permitted to recover
prudenty incurred ^GP remediation costs as follows:

(1) East End site - The recovery period for this site is Jan.uary 1, 2008
through December 31, 2016. I/Ve determined, based on the record, that
the CERCLA mandate for ^^ si-te became prevalent in 2006;
dhereiorep the terty-mia^ion date should be 10 years from January 1,
2006. However, since the deferral authority was granted commencing
Jatu&-y 1, 2008, Duke may recover the prudently incurred
a^^^^^ation costs frorr: ^anu^^y 1, 2008 through December 31R 2016.

(2) West End site - The recovery period for this site is Janua-ry 1, 2009
through ^^^ernber 31, 2019. We d^terrr-medf based on the record, ^^^
the CERCLA n-tandate for tl-d.s site ^^cairie prevalent in 2009;
therefore, the tennination date ^^o-ald be 10 years ftom January I.,
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2009. While the deferral authorg^y was granLed commencing January
1, 2008d the CERCLA niandate for tiis site was not prevalent until
2009, therefore, Duke ni^^ recover the prudently incurred ^^^^diaFion
costs from January 1, 2W9 through December 31, 2^^^.

IV. CONCLUSION

m73m

In accordance with our conclusions above, the ^ornmissia^^^ finds the Stipulation
filed by the parties is reasonabl^ and should be adopted. The compliance tai-iffs filed by
Duke ot). April 15, 2013, conform to the provisions of the Stipulation and should be
approved. 'j'herefore, Duke should ffle final tariffi with the ^onunissaon consistent with
the Stipulation to become effective on or after the date the final tariff-s are filed,

lqit^ ^^giard to the litigated MGP i^sue, the ^orfLmission finds that Duke has the
statutory obligation, under CERCLA, to remediate the East and West End sites. Duke has
sustained its burden to show ft-it the investigation and ^emediation. cost^.^ incurred at these
sites were a cost of ^^^^idi-ng pub1_ic utility sia-rvice in response to CERCLA, and are
recoverable through Rider MGP, in accordance with R.Ca 4909a15(A)(4). However, the
Commis-sion determines that Duke,'s request to recover the costs related to the purchased
parcel located west of the Ea-qt End site , the costs ^curred in 2008 for the ^Test End site,
and all carrying charges should be denied.

Upon ^orLsidnation of the evidence of record, the Co^ssion concludes that Duke
sustained its !:=den to prove, in accordance with R.C. 4909154, tkat the MGP
investigation and remediation costs for the East End site, for the period of January 1, 2008
t^^^^^ December 1Z 201Z and for tie West i;nd site for the period of January 1, 2009
through December 31, ;^012, were appropriate and prudent. However, we emphasize that
Dtik^ should continue to use every effort to cotiect all remediation costs available under its
insurance policies, as well as pursue recovery of costs ftom any tf-&d parties who may also
be statutorily ^^sporLsil^^^ for the remediation of the- MGP site& Accordingly, w^ conclude
ffiat Duke should be ^era-dt^^^ to recover the proposed $618 riillion, less the $2,331,580
for the purchased parcel, the 2008 costs for the West End site, and aH carrying charges, as
set forth in this Cider, This amount shrsuid. be recovered consistent with the int^^cla^s
allocation methodology set forth in the Stipulation and the intraclass allocation should be
on a per Wl basbs, over a fivem^^^^ amortization period. Annually, Duke should file in Lhis
docket the biLlin^ determin.wits to be used to d^^rn-dne the nu^^^ of customers ^ each
dassF the allocated costs ^^^itiz^ ^^^^^ class should then. be applied to "stomer^ on a per
bill basis for the upcoming year.

Accordingly, Duke shoLtld pTovide Staff wit^^ a detailed ^^^eadsh^^ t. in a form
requested by Staff, of the $62^8 w^.ion costs t^^^^^ December 31, 2012, testified to by
Duke witness Wat^en. The ^62^8 rrullion should be broken down on a monthly basis and
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^^arated ka^^ the ^ct-ual costs, the purchased parcel amount of $2r331,580f the 2008 ^^^^-s
for the West End site, and the associated carrying costs. T3^^^ should also ^^e proposed
tariffs r^^^cting the au.fficz°i,^^d amount to be i'z^luded in Rider MGP for review and
approval by the Commission.

^^naliy, the Co:^^^^on finds that Duke should ^ authorized, pursuant to R.C.
490513r to continue to modify ^^ accounting procedures and to defer costs related to the
^.av^onment^ investigation and s-ei-iiediation costs beyond December 31, 2011 Such
deferral authotity is ^^mfted to the East and West End sites and to a ^eriod. of 10 years
beginning with the comm^iicemetit of ffie CERCL.A, remediation mandate on the sites;
therefore, Duke shai-ild be ^ern-dtfied to recover the ^^^ remediation costs for the East
End site from JanuaTy 1., 2008 ^kirough December 31, 2016, and for the West End site froiii.
JanuarY 1, 2^^9 titrougl-s December 31, 201.9. In add^^on, beginning Ma-rch. 31, 2014, and on
or before March 31 in each subsequent year, Duke giiust update Md^^ ^^P based on ^^^
unrecovered balance, rrun^^ any c^^^^^ chargess as required previously in this Order, as
of the prior Dec^rnber 31.

FINDTl`^^^ ^F FACT;

(1) On June 7, 2012, Duke filed a notice of intent to file an
application for an increase in rates. In ti-iafi applicataort,, Dx^^
requested a test year of January 1, 2012 ^^ou^^ ^^^ernber 316
2012, and a date cfftain of March 31, 2012..By Comrmssion
Entry issued July 2p 2012, the test ^^^ and date certain were
approved and certain waivers from the standard filing
requirements were grant.-ed.

(2) Duke's application was filed on J-uly 9, 2011

(3) On August 29, ^01^^ the Commission ^^ued an Entry accepting
the application for filing as of July 9, 2012.

(4) On January 4r .^013E Staff filed its -Arrxtten report of investigation
with the ^om^^^^^orL

(5) Int^^^-ndon was granted to OCC9 Stand9 IGS, K-rs^^^^^
Cincinnati, OPAE, CBT, GCHC, PVVCp OMA, and Direct
Energy.

(6) The r^oti^i-i for adniissi^^ ^^^ ^iac vice xfled by Edmund. J.
Berger for ^^C was granted by Entry issued December 21,
^^12e The motion of admission pro hac vice ^^ by Kay P^^ho^
for Duke was gan.ted at ^^^ ^^^^ii-ig o.^i Apri; 299 ^013,
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(7) £^^^^ctio^ to the ^te-^^ Report were filed by Duke, IGS, ^oTfi
PWC9 GCHC, ^CC, Kroger, Direct Energy, and O^^E, oa
February 4,2013,

(8) Motions to strike Duke^ objections related to the
recommendations in the Staff Report regarding Duke's ccist
recoverv for investigation and ^^^^^dation of the App^^canes
MGP sites were filed bv Staff ancl OCC on Feba^ary 7,2013s
and February 19, 2013, respectively. On February 26, -1013,
Duke filed its memorandum contra the motions to strike filed
by Staff and OCCo

(9) Lacal public hearings were held = Februaq 19, 2,913, in
Hamilton, O1-j.o; February 20, 2013, in Union Township,
Cincizmati9 Ohio; Feb^rv 25, 2013, in ^iddleta^wn4 Ohio; and
F^brua^ 28, ^013f in Cincinnati, Ohio. Notice of the local
public hearings was pubfi^^^^ ^^^ accordance wzd€ R.C.
4903.083 and proof of such publication was filed oz-i February
19,2013, and March 12x ^013.

(10) On April 2, 2013, as corrected on April 24, 2013, a Stipulation
wa,s filed, signed by Duke, Staff9 OCC, OPAE, GCHC, CBT,
Kroger, Direct Energy, and PWC. On April 8, 2013, Cincinnati
filed a letter in the ^^^^^^s indicating its support for the
Stip^^ation.. On April 2^,20134 IGS filed a letter ^^^g ffia# it
elected not to become a signatory party to the Stipulation,
°10tin^ that theSt€^^lation does not address ^ts o^ectiox^ in the
cases, but that there are me^^^^ other than the Sti,pula#i.^^ ^v
w^ch ^^ concerns can be addressed.

(11) The ev^^e-ntiary -heax°ing commenced, as rescheduled, orl April
29, .^013f and ce^^^l-ud^d on May 2, 201.3a

(12) Initial briefs were filed on junw 6, 2013, by Duke, Staff,
OCC/OPAE, Kroger; and GCI-^C/CBT. Reply briefs were filed
by Duke, OCC/ OPAErt ^^^ery GCHC/CBT, and OMA ori June
20, 2012. Columbia filed an ^cus brief and an ^^^^^ reply
brief, on June 6, ^013, and June 20,2013, respectively.

(13) The value of all of I3ukes property used and useful for the
rendition of electric d^^^ution services to customers affected
by t^^^e applzcatioir,sz detezinined, in accordance with R.C.
4909.15^ is not less than $882,242F442,

-75m
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(14) The ca^ent net annual ^omp^nsation of $68,1979341. represents
a -rate of ^^^rn of 7.73 percent on the jurisdictional rate base of
$882,2142,442..

(15) A rate of return of 7.73 percent is fair and x^easona^a^e under the
circumstances presented by these cases and is sufficient to
provide Duke just compensation and ^etm-n on the value of
Duke's property used and useful in furnishing ^lee-tric
distriiuti^^ services gD its ^^^tomerso

(16) An authorized revenue increase of zero percent will result in a
return of $68,197,341 w^^^lid ivl-aen app3ied to the rate base of
$98Z242f44Z yiel€^^ a rate of return of approximately 7.73
p^-rcent.

(17) The allowable gross a^^^^ revenue ^owhich. Duke is entitled
for purposes of these proceedings b^ $384^015y06Z

CONCLUSIONS OF LAW.^

(1) Duke is a natura1gas company, as d.efiw-ted by R.C. 4905.03, and
a public utility, as defined by R.C. 4905.OZ and, as s-uch, is
subject to the ^^isd^cti^it of this Conuzdssion., pursuant to R.C.
4905.045 490,5.05, and 4905.06, :Revised Code.

(2) Duke's application was filed pursuant to, and tMs Commission
has juriqd^^^on of the application under6 the provisions of- R.C.
4^^^.17, 4909.189 and 4909.19 and the application complies with
the ^^^^^einent,^ of these statutes.

(3) A Staff investigation was conducted and a report d^^^ filed and
mafled in accordance with R.C. 4909.? &

(4) Public hearings were noticed and held in compliance w-ith the
^^cuirements of R.C. 4909.19 and 4903.0$3,

^^^ With regard to the Sdp^ation, the ultimate issue for ^^^
Comn-tission.°s consideration is whether the Stipulation, which
+^in1^odies considerable time and ef-fort by the signatory p^r-ti^^^
is reasonable and ^^^oul^ be adopted.

_76_

(6) The Stipulation was the product of serious ^^^ah-dn^ among
capable, parties, a€^^^^s the public ^^^er^st"
and does not violate any important regulatory principles or
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practices. The unopposed St€pul.ation submitted by the
^^gna.toa^ ^artRes is ^^^^on^^^^ ^nd sh.^iAd be adopted in. ^^
^^tirety,

(7) T'he existing rates and charges for natural gas distribution
service are sufficient to provide Duke with adequate net annual
compensation and return on ^^^ property med, and useful in the
provision of natural gas distribution services.

(8) A rate of return of not i-nore than 7.73 percent is fair and
reasonable under the ^^^^tan^^^ of these cases and is
suffic:.ieTit to provide Duke just coni^ensati^t and return on its
property used and useful in the provision of natuial gas
dz^^^^^^ori services to its customers.

(9) Duke sustained its burden to prove i-lia^ it ^tiou1d be authorized
to ^^^^^^r $62.8 ^^ony less the ^2^31,580 for t^^e -o-uxchased
p^^cel, the 2008 costs f'^^ ^l-te West End site, and all cairying
costs, as set forth in this Order, for the ^^GP ^iv^^^gation and
remediation costs incurred for the period January 1, 2008
through December 31, 2012, for the East End site, and January
1{ 2009 through December 31, 2012, for the I"^^^^ End site..

(10) Duke should. be wLit^^^^zed to continue to defer MGP costs for
the East and West End sites for a 1^^ea-t period, ^-id ^^e
annual updates to Rider IvIGPa as set forth in this Order.

(11) Duke should be authorized to'with^ra^ its current tariffs and
should file final revised tariffs, consistent with the Sti.pu1^^orL
In addition, Ddl-,e should file details of tb.^ ^^^ $62e8 i-mllion
actual costs, as testified to, by ^^^e witness Wathen, as ^^^ted
in this Order., as well a,.^ proposed tariffs reflecting the
authorized amount to be included in Rider MGP for review
and approval.

OR.DER.:

^^ is, thereforep

j7m

^^DERED, That C€^lumbia°^ motion for leave to ffl^ ^cu^ curiae briefs .^ granted.
It ^s., fu,iffierg

ORDERED, That OCC^ motion for ^^^lrdstra^^^ notice is denied. It Iss further,
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ORDERED, That Duke's niotion to strike is granted and an^ references to t^^
website dooamen:Its, is stricken frorn the brief and reply brief filed by CX--'C/OP.A^' and
d_isregarde& It is, further,

OR^ERED, b hat the Commission's docketing division maintain, under seal, OCC
pxs. 6.1, 15.1 and 17^1 filed, under seal, in these dockets on February 25y .^013x and May 14
and 15r 2013< indefinitely, ^ntd otherwise ordered by the ^ommission. It is9 further,

ORDERED, That the interlocutory appeal filed by OCC/OPAE is der^^^ and the
attorne^p ^:x^^.^.a^'s April 29, 2013 rul^.^ is affirmed. it is, f^.rther,

ORDERED, That OCC'^ ^^^^uazy 19, 2013 moE on to strike two ob*ti^^s t-o the
Staff Report filed by, Duke is deried^ It is9 flurther9

ORDERED, That the Stipulation filed oii April 2, 2013, as corrected on April 24,
^01-3f is approved in ^^co^^anc^ ^^th this Opird^n and Order. It is, further,

ORDERED, 'Ehaty in accordance Aith the Stipulation, a contnuation of the waiver of
Ohio Adm.Cod.^ 4901.1-14 granted in the Duke Wairer Gue is approved. It is, further,

ORDERED, That Duke be authorized to file, in fi-nal for^^ complete copies of its-
tariffs filed on April 159 2013, comistent with the provisions of the Stipulation and this
Opinion and Order. Duk^. shall file one copy in its TRF docket and one copy in these case
dockets. The effective date of the revised tariffs ^^^ be a date not earlier than the date
-up^n which ^o-raplete, printed copies of the final tariff pages are filed with the
Cox^^^^sior&, It is, further,

ORDERED, That the application of Duke for authority recove;. costg tbxough Rider
MGp is granted to the extent provided in tWs Opi.rdon. and[ Ord.er. It is, further,

ORDERED, That D-jke9^ request to.^^^^ annual updates to Rider MGP is approved,
su'blect to the directives in ti-ds Order. Tt is, fai.rtherx

ORDERED, That Duke fl^e the details of the MGP $62.8 ^^^^n actual costs, as
t^sfified to by Duke vAtness lVathenR as well as ^^oposed tariffis refl-^ting the authorized
amoiint to be included in ^^dex MGP. It is, further,

ORDERED, That Duke be aut^oriaed. to modify it^ ^^^ounftg procedures and to
defer costs related to the environmental investigation and remediation costs described,
above, subject to t}.i^ ^ondid^^ stated herein. It is, fuxther,
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OR8^ERED, That Duke shall notify its customers of the changes to the tariff via bill
Tnessag,e or ^W insert, or separate malli^g within 30 days of the effective date of t-^^e
revised tariffs. A copy of this customer notice shall be submitted to dhe C^^ina.ssion`^
^err,rice Monitoring and Enforcement ^^partment Reliability and Smice Analysis
Division, at least 10 days prior ^^ its distribution to customers. It is, further,

ORDERED, That no;^.g in this ^pini.on. and Order shall be binding upon the
Cornmassion. in any fuwu^ proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, furtherF

ORDERED, That a. copy of this Opinion ^.^d. Order be served on all parties of
r^^^rda

'r^^ PUBLIC UTILIEES COMM113SIO.^ OF OHIO

Steven D. Lesser

---------------------
Mt Beth Trombold

^^^^^^

Entered in the J^^^^

^

'4:F^ 1Y(e

Asim Z. Haque

Barcy F. McNeal
Secretary
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In the Matter of the Application of Duke )
Energy Ohio, Inc., for an I^^^^^e in its ) Case No. 12-1680'-GAri^IR
Natural Gas Distrz-su^on Rates. )

I^ the Matter of ^^e Appli^ation of ^uk.e ) Case No. 12-1686WGAyATA
)Energy ^Wo, Inc., for Tariff Approval.

In the Matter of the Application of Duke )
Energy Ob.ior Incaa for Approval of an ) Case No. 12w1.687wGA-AL"P'
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Service. )

In the Matt-e:^ of ffie Application of Du-ke )
^^^^^^^ Ohio, T.nc.s for Appxovaa to Change ) Case No. 12m1688-GA-AA^
Accounting ^^thods. )

DISSENTING OPINION OF
CO^^^^^^^ERS STEVEN D, ^^SSER AND ASIM Z. ^^ UE

We ^^^^^cdvlly dissent from our colleagues in this case. Duke is attempting to obtain
relief that we are sfinpl^ unable to grant as we ax^ ^^^^^^ by the statutory authority given
to this ^mn-t€ssi^n under R.C. 4909.15a Specifically, Duk^e is attempting to recover the
^xpemes for remediation of the subject properties under R.C. 4909.15(A)(4). We decline to
extend the statutory language and the established precedent to interpret (A)(4) to include

the remediation performed by Duke here, that is, we find that the remediation is not a
a^cost to the utility of rendering ffi^ public utility ^ervice9Y as being incurred during the test
year, and is not a 'snozmalf recurring" expense. Further, the public utility service at issue

is distribution smicer and Duke has failed to demonstrate the z^^^^ ^^hveen the
remediation ^^^^ and its distribution service.

S-teven D. Lesser Assm Z. Haque

^^^
^^^^^^ ^ the ^^^^

^^^^3 =

Ba,xcy F. McNeal
^^etary
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^^^'^DRE

THE PUBLIC UTILITIES ^^^^^^ON OF 01-1I0

In fne Matter of the Application of Duke
Energy Ohio, Inc., for wi Increase in. its
^atutal Gas Distribution ^ates.

In the Matter of bhe Application of Duke )
Energy Ohio, Inco f for Tari^f Approval. )

Case No. 1.2-1685-GAm^^^

Case No. 12-1686-GA-AT^

In the Matter of the Appli^^don of Duke )
^^rgY Ohio, Inc,6 for Approval of an. ) Case No. 12-1687-GAm ALT
,^^^^^^^e Rate ^".^an for Gas Distr^^^^or, )

)Service.

In the Ma'^^^ of the Application of Duke
Enerpy Ohio, Inc.F for ^^^^oval tc£
Change Accounting Methods,

Case No. 12-1688-GA-A.^^

ENTRY ON REHEARING

ibe Comn-dssion .^^p-ds.

(1) Duke Ez^^^^ Ohio, Inc, (Duke or Comp^y)F is a natural gas
company as defined by R.C. 4905,03 and a public utility as
d.efirs.ed b^r ^.,C. 4^3.02 and, as such, is s:^.^e^:.t to the
jurisdiction of this ConunissionE pursuant to R,C, 4905.W.,
4905.059 and 49R5.06,

(2) By Opinion and Order issued November 13, 2013, the
Commission approved the ^^pvl^^on and Recommendation
(^^^^lation) signed by Duke, Steff, ^^ Ohio Cs^mumers`
^^^^^ (OCC)^ ^^^ Partners for Affr^^^^^^^ Energy
(OPAE), The Greater Cincinnati ^^alth Council, Cincinnati
Bell Telephone Coraapa..^.yr LLC, `I'he- Kroger Company
(Kroger), Direct Energy Business, LI-C9 and Direct Energy
Sensicesy LLC, and People Working Cooperatively, Inc. As
part of that Sti-ou1^^on, the parties agreed to litigate the
issues related to Duke's request to recover costs for the
investigation and remediation of its m anufa^^^ed gas plants
^^GN, tlpo^ consideration of the record ir^ ^^^^ cases, in
its Order, th^ ^o,-rardss,^^ concluded that: Duke
appropriately ^^^^^nded in a ^^^^ct^^ ^armer to
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addre^siM, its obligations to remediate the East and West
End MGP sites in Ofdoa the Corn^^sioes consideration of
the recovery of the ^^^ ^^^^ is separate and uiiique from
the deteTrn%mtion of used ^^ useful on the date certain
udl^^^^ for d.efiring what wiE be included in'E^^^^ rates for
rate case purposes; in Nght of the cs^^^tances
su°o€^ding the two ^^^ sites in question and the fact that
Duke is under a ^^^tato^^ mandate to r+^^^^^^^^ the fa^nner
MGP residuals fTom the R.C 4909.15(A)(1) and the
used and useful standard applied. 1:0 the date certain for rate
base costs is not applicable to the review of wheeth^^ Duke
may rec€^veT the costs associated with its investigation ^nd-
remediation of the ^^^ sites, therefore, it was not necessary
to ^^tera " .e if the MGF sites ^.^^^^ ^^ considered used and
useful -ander R.C. 4909.15; and Duke sustained its bxtrden to
prove #mfi it p^°,^dent1y incurred ^r,3P investigation and
^^^^^ia^^^ costs related to the sitesE less certain costs and
charges, and said costs should, ^.-^ accordance with R.C.
4909a15(A)(4), be considered costs ^^^^ed by Duke for
rendering utility sffvi^e and be treated as expenses znc=red
during the test yeax. Therefore, Duke was authorized to
recover $62o8 million, less $2.3 million for the purchased
parcel on the East End site, the 2008 ^^^t-, for the West End
site, and all carrying charges for both sites, on a pez biU
basis, over a fivewyear amortization pernod. In addition, the
^^^^sion authorized Duke to continue to defer such costs
^eyoiid '^^^^^nber 31, 2012, l;niiting such ^^^^ai authority
to the East and ^eek End. sites and to a period of 10 years
beginning at the point the circumstances on the sites
enanged and Duke^ ^^^^^on ^^^po^^bffities under the
fe^.^al Ct^^,pre^e^ive E^av^^a^eri^l Response,
Compensation, and Liability Act of 1980, as amended (^2
U,S.C, 9601, et seq.) (CERCLA) became prevalent, i.e., for the
East End site from January 1, 2008 through December 91,
2016, and for the West End site from January 1, 2009 through
December 31, 2019. :^inaliy, the ^ommissioz^ ^^^^m-tin^d
that, beginning Mazvh 31, ^^1-1b and on or before A/iar^^ 31 ^n
ea^^ su^^^^^^t year, Duke may update Rider MGP based
or. the unrecovered balance, ixi.^^s an^^ carrying charges, as
of the prior December 31..

o2e

(3) RZ 4903,10 provides that any party ^^o has entered an
appearance in a Ca^^^ion. proceeding may ^^ply for
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rehearing with regpect to any matters ^^^ernmn^^ by the
Ccs^^sion within 30 days after the entry of the order upon
the journal of the Coumussion.

(4) On ^^^erfflber 13, 201',;4 Duke filed an application for
rehearing of the Commission's November 13, 2013 Order
requesting that the Commisslor; recomi^^r the 10a^eax
timeframe for the recovery of costs- incurred for ^
^^^^onmental remediationj stating that such ^^^e is
not supported by the record., ^u-'ke. argues t,.^^^ the evidence
it presented ^^^^^^^^^^ that ^^^ilbihty is required to
enable the Company to accomplish the remediation in an
efficient and reasonable manner, ta-king into account
numerous factors outside of the Company's control, eg.9
coordinating -onth tliird parties and ^^ema^ project
^oordination. MuI^ Duke ^cknoVied^es the rationale for a
reasonable timefra^^, the Order dzd not ^du^^ any
pr^^-^,.^ion for altering the t..efram^ specified therein.
Hoivever, Duke ack,,nowledp,,es, the Commissaon`s sta.^^^
in tliie Order that, "absent exigent ^^^^umstancesy this 10-year
+dsa.efra^^^^^^^ ^^asomb1e"," Therefore, Duke requests ^ii^
Commission either revise the Ord^^ ^^ enable the Company
to request that the timeframe be extended, if the need arises
during the remedi^^on efforts, or clarify ti-ie znterA of the
exigent circumstances language.

(5) On December 23, 2013, ^^^, Kroger, the Ohio
Ma.nufacturers9 Association, and ^PAE ^ointly ref^^ed to as
the Ce^risurx€er Advocates) filed a memorandum contra
^^^^^s application for rehearing. Irdtially9 they note that, ^^
^^^^^^^^on of the reqa^^^ern.^nis set forth in R.C. 490,3ex.^^
Duke fails to cite any specific law to support its allegation.
Furthermore, the ^^^^^^^ Advocates point out th^ ^ Duke
does not claim ^t the ^^^^^^on`s linutation. is
unreasonable. According to the Consumer Advocates, given
that Duke's actions, to date, have not been pro.Wt g^
addressing the pollution aL the .^^P sites, the 6MII^ssion
should be circumspect ^^ ^^^^ftainang any claim of exigency
^^ Dukea Moreover, the ^^^surner Advocates state that d-i^
^onunsssr.on. cannot g^an^ DukeAs request to ^^^^, the
Order, as the proper way to seek further understanding of
the intent of the Order is Ith^ough an application for
rehearing.

M3_
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(6) Upon consideration of Duke's apA,^^^cation for rehearing and
the responsive pleading, the Co^^^^^on reiterates its
d^^enrinatis^n ffiat it is essential that Teca^vezy from
customers of the costs incurred to remediate the MGP sites
be 'tlma^^^ to a reasonable tftn€^ame of LO years. Initially,
the Commission notes that Duke does ^^^ argue against the
1.0-^.j^^ period; rather, ^^^^ requests that it be ^ermitte^ to
seek an extension of the 10-q^^^ ^^^^ in the ^^^^ ^ the
need ^^^^, The Conu^^^^^^ finds ffiat th^ Order ^^e&1y
provided for such a request in the event of an exigent
circumstance, a.e., an event beyond the control of the
Cornpany. I'hereforef we find that cl^^^^^^tion is
unnecessary and Duke's request for rehearing on tnxs issue
is -v^p^^^^^^ merit and should be ^^^ed.

(7) On November 13, 201.3, the ^^^sume-r Advocates filed a
joint app^^^aVion of rehearing of ffi^ Co^^^ion9^
November 13, 2013 Order, citing 13 assignments of error.
Duke filed a memorandum contra the Consumer Advocat&
application for rehearing on December 23, 2013.

(8) In their fz^^t asszg=ent of error, the ^onsurn^r Advocates
state that the ^omxn.^^^^^ erred when it disregarded Ohio
law, including R,C. 4909,15, and authorized Duke to charge
customers for ^^^^ that were related to plant that was not
used and useful in the ^ro^^sion of natural gas servke as of
^^e date certain ^^tabliened in these cases, March 31, 2012.
Pointing out that the Commission is a creature oi statute,
t-hey offer that R.C. 4909.15(A)(1) sets forth the mandatory
-cri^erl.a to be used ^.^ the estaFlishmen^ of the valuation of
^^^^ property at the date certain for the pp^^^^^ of setfing,
reasonable rate& According to the Cons^.^er Advocates,
there ^^ no exceptions to the applicability of the used and
usefW standard, and the MGP sites were not used and useful
in ^endezing public ufflif^ sei7ace, 'ihe Consumer
Advocates believe the ^onurdssi€^^ ^stabll^' hed an excep^tion.
to the used and ^sefid. standard Vhen it z^ecogni7ed. the
c1^cu^^tances surround.;^g the two MGP s^^es, and ^^^ fact
that ^^^evvas under a statutory mandate. Ac^,+^owl^^^^g
ffiat the used and useful standard has no applicability to the
det^minati€^n of a return on the ^^^ facilities, the
^^mun-ier Adv^^^tp-s go on to ^tatt- that the used an^ useful
retl=airerne'nt for the valuation of property still applies,

-4-
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because expenses associated with ^^^^^rty that is not, used
and usefW camot be included as ^^^-y^^ expenses and
collected from cu^^^mers, 'k h+^y Lnsist the used and useful
standard applies regardless of the fact that Duke is -a-nd^ a
statutory mandat^ ^^ purfc^^ ^nvironmental7remed°nation. If
there is a mandate under CERCLA to remediate, the ^fabilfty
applies to the owner/operator of the MGP sites, not ^^^
^^tomexs. Moreover, the Consumer Advocates argue that,
in a^^lying the principles of statutory ^or-stj-uctioti„ R.C.
4909.15 (A)(1) and. (A)(4) should be read. ^^^^^^r and not as
separate provisions, as appiied. by the ^onun^^^ion in its
Order. They assert that, because the two subparts were
^^^^d at th^ same time, because various subparts ^^ this
sta^^^ reference each other, and because of the i^^^^lated
subject ma^ex of these two provisions, a harmo.n:^zed
reading of these subparts is requared.. Therefore, the
Consumer Advocates argue rehearkng shouzd be .anted.
because Duke failed to meet its burden of proving that the
NIGP costs am recoverable test-^^^ ^^^^^^ under R.C.
4909.15(A)(4) when the costs are not associated with. ^^^^
that is used and u^^^ -under R.C. 490915(A)CI),

(9) In response to ^,.^^ Consumer Advocates first assignment of
error, Duke asserts tba.t the Commission's decision is in
compliance ^th t^^ statutes that provide the necessary
authority. Furthermore, Duke points out that the Consumer
Advc)cates raise the ^^ ^,",,m^^ they made previously
and ignore the Conymissior.'^ ^^^^ation that the relevant'
law supporting the decision in these proceedings is R.C.
4909.15(A)(4)^ i-iot division (A)(1), Lz1^ew1se, ^^^e argues
that the precedent cited by the Cr^nsurn^r Advocates in
support of f;^^^ notion that R.C. 4909.15^^^(1) are
znapp^^cabi'e and irrelevant f€^^ the ^^^^^^-IM6
^^^idex^^on of the MGa^ costs xn these cases. Duke ^^^n-i^s
that the question before the Conimission relates to an
ordinary and ^^^^^sary b^^^^^^ expense and not the
recovery of, or on, capital invest.^^^t. The Company has no^
sought to include any capital inv^sty-nez^^ associated with the
^^^ facilities in its rate base, According to Duke, costs that
do not relate directly to used and useful capital ^^^^^ent,
ou^ ^^ei,,d are related to the C^^party`s buszn^^^ viability,
are ftc€^^^tly allowed and included i-n rate ^roceedings.
Duke notes that, if the Consumer Advocates' logic that ordy

_5-
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costs directly associated with ^-qed and useful investment

could be rer-o-veredF t,^en. utilities would '^ precluded fr. o m

recovering ^^^ such as gross receipts taxes, outside
cc^nsWtants, outside legal fees, and, many other types of costs
that the utflity incurs ^ the provision of service, VI-tich may
not be associated with any ^arficular used and ^sgul
pr^^erty,

Wi€^ regard to the Consumer Advocat& ^rgurnent that R.C.
4909.15(A)(1) does riot provide an exception to the
appli^abidty of the used and useful standard, Duke
^inpha^^^ that fhi-, provision is not relevant to the
^ornmiss1ori.'s decision, as ilt-I is inapplicable and the
Consumer Advocaip-s' ^gu^ents are based on the ^^^ong
statutc^rv provision. The MGP costs are necessary in order
for the ^^^par^y to stay in business and ^ornpl^ ^^^^
current environmental laws and regulations; tlius9 they ^^
part of providing current service and are properly
recoverable. Duke believes the General ^^^^^^^^^
^^ognizM that t1^^rc- are costs to provide utility service that
are not necessarily directly related to used and. useful; thus,
R,C, 4909.15(Ak^4^ ^^^cifi+^^^v provides for recovery of such
costs and ^^s not make recovery contingent on being
associated with the ^^^ciilation of rate base. Duke offers tbzt
the ^^^ remediation ^^^^^ ^^^^^^^ normal and necessary
business expenses similar to any other cost of remaining in
compliance -with Ohio and ^ed^rai en4r`xonmenta^ laws.

Moreover, Di-lke sub^^ ^^^^ the ^^^umer Advocates'
argument that D^.^.^ has no statutory man^^^^ to remediate
the MGP sites and fheTe is no order ^^ any envn-ro^°;,.^en^al
agency to r^^edia^ the sites is irrelevant and factually
unsupported on the recDrd in these proceedings. Instead,
^u'ke's witnesses provided abundant expert testimony,
which was recounted in the Order, explaining the
Company's liability wder state anrl federal law a_^^ the
^^udency of proceeding p^oactive?^ to address the liability
under the Ohio Environmental P;otection Agency's (EPA)
voluntary action program (VAP).

_6_

(10) The, CorumssionE at great lengths in our Order, surm=azed
and reviewed the statute, the applicable pr^^^^ent and the
evidence and ^^^^^^ submitted by the parties l-i ffiese
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cases and concluded that the collection of the MGP costs
proposed by Duke is ^^^^te and unique from the
deter7^ination of used and useful on the date certain that is
utilized ^^r defining what will be xncludec^ in base rates for
rate case purposes. Co^^raxy to the ^^^^rtions of the
^^rsumex Advocates, the Comr-ii,.^sion did not create an
exception to the used and useful ^twi^^d in R.C.
4909.15(A:)(1). lZa^hetf we found Lha^ thi..^ division of the
^^alla^e was not applicable to our consideration of Duke's
proposed recovery of the MGP costs, for which it had been
granted ^^ferral authority, we acknowledged the federal
mandate for remediation of the MGP sites, and
^ppropzia^^^^ ^onszdered. Duke's request under the
applicable standard set forth in R.C. 4903,1.5(A)(4).
^`^^^^^dingl^, the Consumer Advocateas first ^^^^grment of
error is wit^out r4 aerik and should be denaed,

(11) In their second assignment of error, the Consumer
Advocates argue the ^ornnussion should not have
authorized Duke to charge customers for MGP investigation
and ^em^^iation ex^^^^ that are not costs to the. utility of
rendering public utility ^^^^i^^s du.Ting the test year, in
violation of R.C. 4909.15(A)^4^ and (^)(j). .,^^^^^din^ to the
Cs.YkLO3E.ii.-neR Advocates, a critical component of the

ratemaking formula is that the costs ^.xa.t fb.be costs incurred
to render public utility service and the underlying property
fn^^ gave rise to the costs must be, used and useful in
providing service to customers on the date ^^^tairL

(12) Duke, ia response to the Consuiner Advocates' second
^^^^gnmeiit of error, submits that they oiace again confuse
R.C. ^9MI5(.^)(I),^Adt..̂ . (A)(4) to support their position that
ox^^ expenses associated -w.th used and useful pxr^^rhY axe
recoverable from custm-nezs. -Hox^every Duke points out that
nothing an division (A)(4) mentions the used and ^^eft:^
^^qux^^ment3 rather, (A)(4) refers to the costs to the ^^ility cif
rex^aerin^ the public utility se.^^^^ ^^^ the test period, W^ich
include the costs of ^om^^^^g with applicable lawe Duke
states tb.at, contrary to the ^^^rtiorLs of the Consumer
Advocates, the Cc^^^^^io^ was not confused or
misinformed about the rneamr.g and i^^e-i^ of the appIka^^^
statutes.

-7-
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^13) The Consumer Advocates' second assignment of error ist
^^fhout megito As we stated in the Order, the d.^^rminaave
factor under R.C. 4909.15^^^^4^ is whether the ^^^
remediation costgE ^which Kr^^^ deferred by, Dt^^e and
amortized. to expense during d-,e test year, are costs i n-curred
by Du.e for rendering udI^^ service, C+^ntra-ry to the
opinion of 5.€^Y. ^.+oSSiYtA22^e^ Advocates, when de^2^2iGLY23.0.6g the

appropriate costs to be included in ^at-esQ R.C. 490M5(A)(1)
and (A)(4) each provide for consideration of particular costs
inc€a.rred by a utilatpA, Under theiz proposal, the Consumer
Advocates would have the Con^.̂ ni5sa.= apply the used and
useful standard set ^^rffi L-i 7m^^^^^^ (A)(1.) to (A)(4) as wel.
^^^^ever, sucb an a^plication would not be ^ppropria1Ee.
Therefore, their request for rehearing of t1us determination
shouid. be derded.

(14) Consumer Advocates, in their third ^^sig=ent of error,
asse-A th^ ^^^^^^^on erred by authorizing Duke to chaxg^
^^^^^^^^ for ^^^ expenses that are not a normal recurring
expenses, in vi^lation. of 01-iaa induding R.C.
4909,15^^^(4.). In addition, they subudt that, even though the
Commission has stated that the ^^^ ^^^ediati^^ costs are
business costs, not afl costs x^^urred by a pr^olic utility are
current or recoverable from customers, e.ge, charitable
contributions, and ^rom^^oral and ^titu^onal advertising.
Cl^^^^^g the c^^^ as business costs does not overcc^^^^ the
^^^^ that the costs did not prcrvi^^ a direct and p^finary
benefit to Duke's current customers, according to the
Consumer Advocates.

(15) In response to the Consumer Advocates' third assignment of
error, Duke notes th-at9 despite their attempts to add new
words to R.C. 4909.15(A)(4)9 this provision does not coritaii-i
the terms D'^ormal"' or "^^ur-ring" in the context used by the
interseners. Therefore, there is no legal requirement that the
exper6e be noxinal. or recurring an order to be recoverable
from ^^^on-beers. In addition, Duke submits that the MGF
costs provide a. direct and primary ^^^efit to cu^^omerss
pr^^iitzng out that the Company provided evidence
supporUng the legal at-id regulatory requirements ^elated to
the need to investigate and ^e-nedia^^ en^ sites in order to ^
compliant with state and federal law, and to protect human
health and the ^n-vironmwnt. Likewise, as the ^o^qtain

-8-
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o-n^oin.^ regulated operations, t^^ Company establis^ed^ on
the record, the need to ensure that its employees are
protected, ftudher noting that the sites are useed to provide
^fordablef reliable, and safe utility services to -cu^tomers.
Remediatiot-t allows tiie sites to ^onti-nue this on^^^i-ig
service, while protecting the Company`s employees and
customers. Thus, Duke asserts the ^omrrL^^^^on recogmzed
that the underlying property that gave rise to the costs was
current^^ used and ^sefuE in providing service to customers
and, th^^ore9 cowtitutes costs to the utifit-y of rendering the
public ubiity servke required by R.C. 4909,15(A)(4).

(16) With regard to the third assignment of error by tY^^
^^mum. er Advocates, te^^ Commission fu.l.y reviewed and
addressed this ^^sue in the Order. There is no doubt that the
remediation costs were a necessary cost of doing business by
Duke in ^^spowe to CERCL^-^.. It is also undisputed that
such remediation provides direct benefits to society, the
Company and its employees, and the erivix°onment.
Thereforea we find that the Consumer Ad^^^ates' third
assignment of error is without merit aiid should be denied.

(17) In their fourffi a^^^gmnenfi of error, the Consumer Advocates
contend the ^onunission should not ^ta^^ authorized Duke
to charge for MGP exp^^s that ^e not ^^pemes for Duke's
utiEty distribution ^ervice9 in violation of law, in^ludzng R,C.
4909.15. The Consumer Advocates assert that Duke failed to
meet its burden of proving that there is a nexus between the
MGP investigation and remediatkon costs and the provision
of natural gas service.

(18) Duke responds to the Consumer Ad^ocates° fourth
assignment of eza ^r noting the asgx^.^.ent that there must be a
nexus bet^een ^^^ ^GP costs and the provision of natural
gas service is contrary to the plain words of the statu-te.
WM^e R.C. 4909.3.5(A)(1) directs the Commission to
determ'ne the valuation as of the date certair, of the property
of the public utility used and useful in rendering public
utility service, the sites upon which the ^GF sites are
located are used and useful in rendering ptib^^-, utility
^^rvices, ^owe-,,Yerx according to Duke, it is not necessary to
demonstrate any nexus in order for the ^omnii^sion to find
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that the in-vestiga^on and ^em^^^atio-n expenses are nozrmal.
and necessary business expenses.

(19) ^tiallyf the C^rrmission notes that iF is evident that
manu^^ctuxes^ ^^-, was provided to ^^om^rs. through
fadlades on the sites and the MGF sites are part of the
Company's ctirren^ gas distribution c^peratiom. Upon
considering Duke's request to recover the associated ^^^
remediation costs for the sites and appl-yarg the stendard-
ua€.d^r R.C. ^^09015(A)(4), the ^onuni.^^^^^ ^^^^rrnined that
the best evidence of r^^cr-rd supports Duke's ^^aim ^^ the
remediation costs were a cost of providing utility ^rvice ^.-nd
a n^^smry cost of doing business as a pra^blic utilat.y,
Therefore, the Consumer Advocates' argu^.^nt ^.^^ there is
no nexus bekvv^en. the remediation r-os^s and the Company's
provision of natural gas services is without merit and their
fo^^h ass7^ent of error should be d^^ed^

^^^) The fifth assig=ent of error espoused kv the Consumer
Advocates is that the Conmaissi^^ fafied to comply with a-t^
^^quix^^^^it^s of KC. 4903^09 that specific findings of facts
and ^^^ttezi o^^ons muat be supported by the record
evidence. They ^^^tend. the -record did not support ^^^
Commission.'^ ^^^^^ that the used ^iid useful standard
under R.C. 490915(A)(1) is not applicable; the ^^^
in^^^^^^^^n and remediation costs were r-asts of rendering
^^^^^^ utUxty service uiider RE, 4909.15^^^^4^; and that strict
^iabili^ for Duke un^^^ ^EIRCLA means Duke customers
should be responsible for paying the ^GP ^xp^iise.so Phe
^om-amer Advocates acknowledge that Duke faces strict
liability for remediating ^on^^imti^n at the ^^^ shes
under CERCLA; however, they state that Duke is not under
an order from any ^ourt, or environmental agncy to do so
and.9 instead, is °^^^^ntarA^y undertaking the ^^edia^^n
actions at the MCP sites. Further, the Consumer Advocates
^^bn-dt the Commission has i)a^ ^^^^^^ed the exact
^^^^t^mces relied i^^on tosup^^^^ the decision that Duke
riLay recover the MGP costse

(21) In response to the Cs^nswn^ Advs^^attes° fifth assignment of
error, Duke ^^bn-dts that their arguments are illogical and
unsupportable. First, Duke ^aintaa.rs the Commission's
Order clearly and unequivocally s-app^^^ the prudent
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dedss^n nia^^ by the Company, under ^,ppli^^^^^ state and
federal law, to investigate and ^^^edia^e the MGP sites,
Duke offers that Duke witness Margolis provided ^^^irnony
expIainin,^ the legal and regulatory ^^qu^^^nts related to
^^.°^^ ha^^ity under state and federal law; the application of
CERCLA, noting that it establishes strict liability for sites
that contain hazardous substances, whicii applies to current
owners and operators of such sites; the ad^azitages for
managing tiie investigation and ^^^^^ation of the sites
under ^^^ VAP; and the risks the Company is under for
4Hrd-^^ lawsuits. Duke points out that no other pax^
presented ev^^^^e on the record to the contrary. Daake^
notes t.^^, whfle the Consumer Advocates may disagree
with the ^ommdssion^s Order, there is no lack of su^^^^t in
^he Order for ^^.e Co^.^_ssio^.°s decision. Seco^.^^ Duke
asserts that the Consumer Advocates an^^^ectl^ assume that
the Comrnasszons^ statutory reliance is necessarily tied to the
legal and regulatory environmental requirement. To the
contrary, while the ^omrni^^ion co^rwtly recognized the
legal mandates ixnvosed on the Company to comply with
the law, the Commission found that the costs could be
recovered as normal and necessary business expenses. Pven
if the Company was under a formal legal mandate, as
^^^^^^ed by the ^onsurner Advocates, the nature of the
^^^tr, u^ould still be the same and the costs would constitute
^^rirW anr^ ^^^^^^sary business expenses ^-nd would not be
subject tD a deterx^ati^n with regard to the used and €^^effu^
standard.

Duke notes that it is undisputed that the ^^G-P% sites served
a^ity c~^^^ome^ by providing manufactured gas and t3hat
the sites currently ^^^ utiffity customers. According to
Duke, th^ Order recognized, with ample support. ^^^t tiie
z^^^ediaft,or costs axe a necessary cost of doing business ^^ a
^ub^^ utifi1-y and are proper cr^^t-s b^^e by customers.
Duke states that, ^^e the Consumer Advocates
acknowledge that CERCLA is applicable and ^^^bMsh^^
strict IiabiIityf ^^ei-r implication that ^orn^lysng with tl-t^ law
is voluntary and the cus#om ers should not be re€uixed to
pay for the ^emediatioii. fails ^^^wase the record hx these
cases establishes that the reniediation is not voluntary. Duke
contends it is incorrect to argue that ^ompli^^^^ iva^h fl-h^ law
and protection of tguni^n health and the envirormentr or, a.
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prudent, proactive, and cost--effecti°^ e basis, is v^^untary.
The liability for these sites was not voluntaTy and the need
to investigate and remediate was caused by changing
Ox^^mstan^^s at the sites. Duke opines that the Consumer
Advocates' argu.^s^t is akin to arguing that, because the
Cobnpa,ny, ratlier than the c'astcjmersf has the ^Dligadon to
pay taxes, the tax expense should be exduded from rates,

(22) Upon ^^^id^^ation of the Consumer .^dvo^at& ffff-h
assignment of error, the Comn-dssi.on finds that it is without
nierito A review of our ?^^^^ge- Order r^veaas ffia^ the
Commission dili,^^^ reviewed and considered all of the
information submitted on the record in these ^^e& The
Consumer Advocates' allegation that we did not set forth
our i.AS. LdiE. L11.^R and c3.A'S. SS..FE.^0.sFBlS.^f 8AS SP..i. f.'l Sf e2.^ the 5,;,,..'F . y,

circur^astancLes we relied ^s^. to support the .id.ecasion; is clearly
'u^oundede The Consumer Advocates simply do not agree
with the Commi,^^^ori^^ ^^^^ev,.y of the facts and the
conclusions ^^^oun^ed upon in the Oxdez; therefore, they
chose to ignore the breadth of the evidence supporting the
ultimate conclusion J1n these cases. Ab..'bVA.'}.O.A.iiLx"_6

3
P, we find that

their fifth assignment of error should be ^.e^^+eff d..

(23) In their sixth assignment of error, the Consumer Advocates
argue the Conimas^^on erred by making the remedy for
Duke's pollution of the MGP sites the fa^^^ resporsxbility
of the customers instead of Duke°^ ^^^po^^^^ity. The
Consumer Advocates submit ffiat9 prior to CERCLA, Ohio
Gene^^ a-n+^ ^^l AcLc Section 6925 (Jan. 6, 1896) (Se.-d^^
6925) ^^^hiLi^^ed dumping into any rivers, lakes, ponds, or
streaz^; they assert ti:tatf 'vMh the location of Duke's ^GP
sites along the Ohio River, ^ law would have ^^^^ed ^c,
those sites. Therefore, the Consumer Advocates contend the
MGP costs should be vie-wed as costs to remedy Duke'^
^^^^gati^ti under Ohio law ^^ existed at the time the plants
were op era^g and tl-te pollution was ^^ng released.

(24) Duke resp^ndh, to the Consumer Advocates' sixth
a^^igiiment of error, noting ^^^ this was the rame argu^.ei-Lt
made in ^^^ reply briefs and it is fundamentally flawed and
i.r^^^^vant. According to Duke, ^^^CL.€^ imposes strict
Rabilzty on ^ivnerss and operators to r1ean up contaminated
sites; however, Section 6925 was a. nuisance stah,.^^ that
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prohibited ^^^entional acts of O:rowing or depositing coal
dirt, coal stack, coal screenings, or coal refuse fr^rn gas
works upon or into any rivers, l^.es, ponds, or streams, The
Consumer Advocates failed to ^^^^^^^ any evidence on the
record ^.̂ a^^ Duke would have any ilabil.ity ^^de^ Section
6925 or ^ll^a^ Section 6925 would have obligated the
Company ^^ remediate the sites.

(25) The Commission agrees that Section 6925 is irrelevant ard
inapplicable to our consideration of ^^^e facts as we apply the
ratemaking statu^^^ to the ^^^unistances presented in these
cases. It is undi^puted '^^^ CERCLA obligates Duke to
in^^s'dgate and ^^^^^^ the NIGP sites and that such
obligations are ^^^axly not voluntary on. Duke's part. Tn
^^^^^^^ to the ^^^^^^^^^^ of the ^^^^^^
^irc_^^^^s at the East and West End. sitesD the record
^^^^^ ^^ Duke proactively addressed the situations by
engaging the Ohin EPA's VAP_ While the VAP ex-^^^les
Duke to ascertain the appropriate ^^^^^^^ogy for
responding to the CERCLA ^^^^^^ to ^y that Duke's
actions were voluntary and not mandated by law, the record
^^^^^^ that such an. assertion is incorrect, Moreover, the
record. belore us ^^^^^orts our conclusion that the costs that
have ^^^^ inca^^^d and deferred are costs that were
incurred in the ran^^rin^ of utility sendee. Thus, it is
^^proprsa^^ for the Commission to corsad^^ Duke's request
for recovery of any pnidently incurred MGP investigation
and remediation costs under R.C, 4909.15(A,)(4).
Accordingly, tka^ Commission comIudes that the ^^^^^r
Advocates' sixth assignment of error is %rithou^ merit and
should be ^enied,

(26) The seventh ^^^^en^ of error sa^bn-dited by the ^^^^urner
Advocates states that the Commission erred by finding that
Duke -met its burden of proof to show i^.a^ it was n^^^^^^^
to spend ap^^^xinu#eIy S55,5 miliiort in ^^ ^ remediation
costs to meet file app1^^able standards and to protect human
^^al^.^ and th^ environment. According to the Oi^u m^^
Advocates, such a finding was unreasonable, wiIawfulf and
against the ^^^^^t weight of the evidence, citing seven
areas of ^on^ern.
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(27) Duke responds that the wecord, w^,^a z^ consi^^^ed as a whole,
overwhelmingly suppo^:^ the Commiss;.ony^ ^^te^,.^ation
that the expenses were ^^ad^tly incu,.̂ red. 1^^^e asserts
that it engaged in a comprehensive assessment of its legal
liability and duty to clean up the sites, and exercised inm
depth9 prudent, and reasonable ^^^^^^^^t of the
inv^sti^ation and remediation of the sx^e& The
Corn^^sion's Order explains in great detail irs armlysis of
the facts and ^^^nts p^^^^^^edin these cases. According
to ^^key the Co^su^^r Advocates' argument with respect to
the Coxrartissgonts ^.^d^^ that Duke rnet the burden of proof
boils down to a disagreement of the weight the ^o--?r=ssion
^cr-ordes^ to the evidence that it ^^^^^^^ed. Each of the
^^i-isum^r Advocates' arguments are ^^^iti^^^ and ignore
the evldp-nce presented in this case and considered by the
Conuni^^ion.

(28) The seven areas of concern cited by the Consumer
Advocates in their seventh ^sigrunez^t of error and Duke's
responses to each are as follows:

(a) The Consumer Advocates sW^ Duke faiied to
produce a sin^^^ ^itten report docu^^^^^ingx
or ^^^^^^ testifying, as to Duke's detailed
consideration of alternative remediai options
and their associated costs.

Duke responds that this argument is a red
and is based o-n the false premise that a

written document is ^eTjired for the Company
to meet its eva^entiary burden, noting -th^t the
Consumer Advocates ba-^^^ failed to cite a
^^aftztex regulation, or odaer authority requiring
such a document. This argument is at odds
with the `oxunission°s i°^^^ to consider the
totality of kk^^ evadences not just documentary
evidencea Moreo-vFer, the record is replete v;f:th
coni^^^^^^ and credible evidence that the
Company's process was bot-h com, prehensi-,^=e
and rea^ona.lale.r and that it did consider
remedial options, best practices, feasz^ill-tyf
^^^strucka'ail^^^ safety, prior experience, and
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l^^^^^^^^m and shorta^^rm ^,pactss as well as
c€^sts.

(b) The Consura,er Advocates ^^iatai^ that
Duke's mere consideration of remedia.^^n
alternatives a-nd. incorporation of v^io^
engineering and ^^^^onal coz^^^^ measures,
i-ndepen^en^ of a detailed anat;rsLs of far less
costly remediation alternatives, does not make
Du,.^.e".^ environmental remediation plan
reasonable and prudent.

Duke 3uhn-ifts that, while ^^ ^tneSs
^^^^^^ ^^^^^^^^^ offier approaches that he
speculated ^^^^^ld be appropriate, he bad no
experience witla and 1iad not worked under the
Ohio VAP. However, the ov^rivh^lmin^
^^id^^^e in the ^^^^d indicates that the
^^^^^^^^^^^ ^^^^^^d by Dr. Caxai^bel.l. would not
meet applicable VA^ standards. In c^^tra^^^
Duke offered testimony by witnesses that are
both familiar -witk^ the ?r^^^ sites and have
expertise with regard to the Ohio VAP.

(c) The ^or,6umer Advocates aver ^t Duke°s use
of the Oldo EPA!s VAP, ^^hidn does not specify
or prescri,^^ remedial options, was not a
gufficient. basis to find that Du^.^Fs selected
remediation w^ reasonable and prud^nt.

Duke maxntain.^ that the use of Ohio's VAP is
evidence of prudence, contending that the fact
that the V.^.3.^ is performance-based, rath^^ than
prescriptive, in no way impugns the
reasonableness or prudence of the program.
Yihile the V.^^ does not mandate how ^o-
applic^^^^ standards are met, achieving ^^^se
appEcabl^ ^^^d^^^^ while foalowzng the
r^uirements of the VAP is evidence of
prudence.

-15µ
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misplaced, as the witness admitted he had. not
independently assessed, or pea^ed out the
alternative remedial ppti^^ avaxiable to "Duk^
or the reasonableness and pruden^^ of those
alternative remedial options for -red.ucLn;^ the
^o-qfso hlr. Fko.^^^s determination that Duke's
remediation was rea,^^naFie and prudent
lacked an appropriate basis or rnethodology.

Duke ^^^^^^s d-Lat the Consumer Advocates
niisstate the Company's evidence and the
^on-L-rusiion6s C)Tderr, ooffering tiat the
Company did not exclusively rely on Duke
wit^^ss. Fiore's testbmony. The Company also
presented substaniial t^^tirnonv from other
witnesses to establish the reasonableness ^d
prudence of the Company's identification and
assessment of ^^^edial options. 1-^owever,
Duke witness FioreFs fiestarnc^ny wa-s offered to
dez^onstrated that the remedial actions chosen
by the Company were consistent with other
M^^ cleanups, reasonable wiffiffi tl-i^
frarnewoi"^ of the VAP, ^a would meet 1he
VAP requirements. His t^sti^^onv also
^efiected that the options put forth ^ ^C
would not meet the VAP standards.

(e) The Consumer Advocates niaintain that tL1e

^omn^^^ion relied on the fact &ha!. Duke's

^xp^ro,wi^esses were subject to discovery, as

wekl a-3 extensive cross""examina^^n, without

^xan-Eming whether 9.d.aeir o^ird41n ^^^^c-ling the

prudence of Duke's ex}/e.^,5.ditf3-'M.. of 4-L/5r5

xAtlA.Ao.t 2 3- 4 k',"^Ch costs were reasonable, whenft

theXx opirdCA^ lacked foundation and did not

stand up to cJf£^^^^^aminatR.C3n.

Duke sfiater, that the Consumer Advocates fail
to articulate bow the Company's witnesses did
not stand up to ^^^^^-examinafion; zatilierF they
xvs-erel^ express their ^pirdon that the responses
on cross were poor. According to Duke, the
^..,ommi.sslon.'^ conclusion that Duke'^
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witnesses presented ample information to
support a finding of prudency v^^^^ supported
by substantial evidence.

Th-e Consumer Advocates ^^^e that the
^onm^^sion authorized $55.5 ma^^^^^ in
charges when Lhi.^e is requzred by law to
^^^^^^^ charges to customers and OCC
produced unc^^tradicted evi.den^^ of a $7.1
^o,^ ^IG- P xermediation alternative that
would also meet apph^^^^^ standards.

According to Duk^, there was no ^ea^^^^ to
chaU^^^ the ^stim, a^ed costs of the alternative
suggested by ^^^ because it clearly did not
meet the tbreshold requirement that the
bernedv meet the app^r-ab^^^ VAP standards
and other appropriate factors.

(g) The Consumer Advocates assert the
Commission disregarded the evidence that
excavating to two feet and then applying a
surface cap would have rnet applicable
standards and protected human health and the
environment ^^^^^^ the M(-3P sites, rather than
the 20 to 40 feet unifo.r^^^ excavated by Duke,
which resulted in greater costs. The
^omma^^^^ii improperly disregarded evidence
that excavation below two feet was not
necessary i-o p^^^^^t w^rk^^^^ as they could
^a-v^ ^^ protected thycougb. an appropriate
soil management plan. Further, the
^^^^^^^^ ignored evidence that
gz°oundwat^.̂  rer°kedzatio,^ ^eyortd institutional
and engineering controls, and monitoring, was
not necessary..

Duke responds that, cc^^^^ to ^^ assertions
by the Consumer Advocates, the Conurdsszon
did not d^^^^gard ^^ ^^^^^ Campbell°s
suggested alt^^tive; in fact, ^^eCurde:^ clearly
indicates filat the Cornm^^^^on considered
these ^^^^^^^ons. Howe-ver, the ^omn-dsszo-P.
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fo^^nd that, urdzke Duke"s experts, the
intervenor wi§nes.^^s did not have the in-depth"
fLrsthand knowledge of the MGP sites. IVI-die
the Consumen. Advocates may disagree with
the ^^^ent the Commission accorded OCC
^^.^ss ^,^^.pbell's t^^aon^r, ^.^ey c^^st
claim the Comn-dssion failed to consider the
testimony.

(^9) The Coi-u-nissr^r. f-nds fl-iat the seeventh assignment of error
set forth bv the Consum er Advocates is 'without merit. As
we stated previously, while the Comu^^ ^^^mates'
^^bn-axt that the ^onurdsstonfs conclusions in these cases are
^^inst ^^e.-maniffest weig'nt of the evidence, what they are
really saying is that they do not agree with the
Comn.issior."^ rationale and ultimate findings and, therefore,
tl-te ^^^yunis^^on should ^^consxderits d^^^^on, There is na
dispute that the burden to proof that the Company's
ex^ens^^e of fands for the remediation of the MGP sites is
on ^uk^, At the ^eaxing, Duke presented six ^^e-dible expert
witnesses, whose subject matter expertise ranged from
rrkanagin^ the remediation of the MGP sites in qu^stion to an
Ohio Ed"^ certified prof^^^io^ ^e-newing Duke"s
remediation for compliance with the Ohio EPA's VAP, as
well as other legal, ^nv^^iun^^taI9 rate management, and
gas field operations pr^.^fessionalsv The ^ornnussion is notf
in any way, discounting the expertise of the witnesses
pres,wx^^^^ by the ant^^^ning parties in these cases, one of
which, ^^^ witness Cama.pbeh" is a learned environmental
consu.ltant and professional. However, it is ^^^
Commission's responsibility to review the totzitity of the
evidence presented in these cases and deterniirae whether
Lhxke stistatned its burden tc) prove the prudency of the costs
expended thus far o:^ the MGP remediation. The bulk of our
s 9-page Order t^^^ou^^^ recounted and analyzed the facts
and arguments ^^^^^^^^d by afl parta^r, iti tlt^^^ cases.
^timatelv; we found ffiat Duke presented the best credible
evidence supporting a finc^ -ing that, with several exceptions,
its expenditures were reasonable and pru^ent. Having
reviewed t-he Consumer Advocates' seven areas of concern
in this assignment or error and the responsive pleading, we

, new fl-w; was notfind that t^ey have not -rai^ed anvthi-v_p
already t^^roug;^^ cemza^ered in our Order. Accs^^dira.Wly,
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we find that the Cm-Lsu-^^r Advocates' seventh assi^ent
of error shotxld be denied.

(30) In their eighth assi.gnnent of error, the Consumer Advocates
assert that the C-c^nurd^s-Lon erred bv applying a standard
wHch discounted the weight pIaced on the testimony of
intervenor experts, favored Duke's ^^^^^^^^ and creaied a
presumption that Duke's actions were pradent i^
contravention of precedent. They assert that Duke could not
meet its burden of proof without h.^^;,in^ ^^^formed, or
Presented, an analysis of remediation alternatives. The
Consumer Advocates contend that the C^mn-dssi€^^ shifted
the burden of proof to appossng partiRs to show less r-osdy
^em- ediatz^n alternatives. According to the Consumer
Advocates, ^^C witness Campbell is an environmental
engineer who reviews and addresses varying federal and.
state regulations throughout his work, and he provided a
detailed estimate of a remediatzc^n altemative consistent with
the VAP res^uire^a.ents. I.^^ Consumer Advocates note that
^^^^ Ohio law nor the Ohio Rules of Evidence liriit the
aba^^ of ^ngmeex^^ to testify as expert wi^^^^^^ ^^ause
Lhey lack a ^ertification. or license ar, an OW€^ registered
professional engineer. The)Y assert that there was no
objective reason to ignore Dr. ^^m-pbell's testimony, as he
had. the qual^catiom to offer the opinion and the ^^stimory
that he provided was not contradicted by any witi-Less,
Moreover, til-ie Ca^sunt^r Advocates sr^bn-tit that Duke
wi3nesr, Fioref whose ^^stimonv the Coraamission relied on to
support a finding cif prudency, had no more firsthand
knowledge of the selection of -ki6.e reiiiedia^on options for the
M'+..aA sites 'kh(dlâ. C. did Af CC 9Yy.G q.A £Pe..ss Cal.A k 3l6Yedlc

(31) Duke responds to the Consumer Advocates' eighth
^^ign ment of error contending ^^ the testimony offered by
^C witness Campbell was unpersuasive. Conversely,
Duke provided wa^^^^^^ ffia^ testified as to; fn^ exhaustive
history of the MGPsi the nature of the Company's liability
and the prudence of its efforts to address its legal liability in
a cost-eff+^^tive and ^ffident manner; the methodology used.
^.^y the Company to iemedzate ti-e si^^s and the a^^o-m
required to comply with the applicable standards under the
VAPp and ffic de-cisionw^akxng e^^loyed. b^.^ Duke ir,
tsvarsee%ng and managing the site remediation. Duke notes
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that the history of the sites was not rebutted and no paxty
disagreed that tkae-°e is ^^bftit^^ ^^^^^ to remediation of the
sites. Mo^^^^^, D-: ^^ asserts that ^^C witness C,^^beR
does not have the experience with the VAP, other than that
he read the regulations and looked at the Oluo EPA website.
Duke opines that, while Dr. Campbe1^ ^^^ be a reputable
and reliable consultant in ^^Ttazn matters, he was not
ad.equat^ly qualified to offer an ophuon with respect to the
01-do VAP, the renw-diation of the MGP sites, or the
^^^pany^s decisions. 'irhus9 Duke asserts that the record
abundantlysuppor^^ the ^^^^^^^^on°s Order.

(32) U-poz^ consideration of the eighth assignment of e=or
C1aimed by t-he Consumer Advocates, the Comn-dssion finds
that it is without meTit. .^^ain. we emphasize the. diligence of
out review and the fact that we judiciously considered the
testimony ol"alI witnesses, both from the Company and the
intervenors. Contrary to the unfounded al^^^^^ons by the
^^^^nier Advocates, t~1-t^re was no presu-mpt€on that
Duke's acti^nsw^^^ prudent and the burden of proof was in
no way shifted. to fne opposing parfies, The ^ommission
paz^t^kingly considered the totality of the record evidence
and found ftt Duk-e presented credible and convincing
support to sustain ^^ burden of proof. I/Vhile the Consumer
Advocates would prefer that we found othexwise.{ they have
pre;^ented nothing new that w^^ not already considered and
^ould warrant reversal of our wellmfounded conclusion in
these cases. Accordingly, the eighth assignment of error
should be derded.

(33) The Comum^r Advocates, in their ^-dnth assi^^ent of error,
believe the ^anunission erred by fnding, that Duke made a
reasonable and prudent decision to zriv^^tigat+^ and
remediate the East End site due to the changes in the use of
the property and adjacent ^^operfies, when the changes in
usc- m.a.y- not bove or€°urred., bu-t for Duke's d.esa^n to-seli a
portion of the site. Moreover, they note ffiat Duke's actions
to ^eE the parcel and to g-ran^ a use easement were not utility
activities, and Duke shouild have "cr^wn that ^^ actions
^.yould trzgg+^ the need to zemediate. The Consumer
Advocates believe the sale of the west^^ parcel or.. the East
End. site was designed to benefit Duke's shareholders. n. ^y
maintain the ^^^^ shouId have disqualified Duke f-rom
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charging cu^^omeTs for any costs- of remedaatiDn resulting
^oin the site's change in use.

(34) In response to their rihith assignmea-^^ of error, Duke states
that the need to investigate and remediate the East End MGP
site was not- triggered by Du'Ke's decision to sell a portion of
the site and the ^^^^i3mer Advocates' assertion to the
contrary is neither supported by the law or the record.
Rather, the ^ecisio-n to remediate the East End site w^
necessitated by a change in the use at and adjacent to the
^^^perty. Moreovera the ^^^^^^r Advocates ignore the
f-act ffia# Duke's liability follows the MGP waste materials
and is not tied solely to c^^^Mp and operation of the
^^opertys

(35) The Comni€^^^on finds that the ^^risumer Advocates'
conjecture ^^^taix^zig to the sale of the parcel west of the
East End ^^^e. and the effect of such sale on the
r-on-im^^cement of the need to remediate the site is not based
on any evidence presented on the record in these cases. In
actuality, the record reflects that the property sold by Duke
represents only a smolI portion of the overall nine-a^^
^^chased parcel, as it was referred to in the ^^der..
Morcovu, recognizing that the record did not ^^^^^^^h
between the smaR portion tlmt had been sold kv Duke,
which had been associated with the _N4GPs, and the
remainder of the nineMa^^e purchased parcel ^.^at had not
been related to the MGPs, the Commission denied Duke's
request to ^^ciude the approximately $2.3 m:^^on associated
with the purchased parcel in the MGP costs to be recovered
in these cases. Therefore, we conclude t-tat the Consumer
Advocates' rdnth a^^ignm^nt of error is without merit and
should be derded.

(36) In their tenth assignment of error, the Consumer Adv^^^^^
claim t.^^ Commission failed to comply with R.C. 4909.19,
which required the Staff Report to include a determination
of the -Dr~^^en^^ of Duke's MGP investigation and
remediation costs. lynsteady t^^ ^onunissi^^ accepted StafFs
decision not to investigate the necessity and scope of the
remediation work performed by Duke, as well as Staff"s
acceptance of the o-pir.ion of Duke's Ohio EPA certified
professional. Accordfing to Lhe Consumer Advocates, an
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outside consultant ^^^ld. have been ^^^d by Staff to review
the prudency of the costs. The Comumer Advocates,
fu.^thezP infer that the C^^^^^^^ deferred to Duke's expert4
witness or, the ^^idence of the remediation activities; thus,
providing Duke a presumption of prudenc^^

(37) In ^^^^^^e t-o lfie CoxLsa^^er A^^ocatee tenth assignment of
error, Duke subnuts that, while RE. 4909.19 requires the
Conurdss^^n ftivests.gate the facts set forth in the Company's
application, it does not provide any fwthez^ requirements
with respect to ^^^ the investigation is to be conducted;
rather, the General Assemblv deferred to the Cormid^^^on°s
discretion ^^ judgment in ^em^o Gf ra^^.&ing. According
to Duke, based upon the evidence, which reflected opposing
positions, the 0..roLi.G.SSLIssS2Jn .Ln'YoA,bS.d its judgment and

^^^erh^ in concluding that the remediation costs were a
necessary expense associated with th^ provision of u ^^
service and, but .fo-r a lzmzted. ^^^eptiori, were prudently and
reasonably incurred by Duke, fn sa doia^& %ke notes that
the ^omn-dssi€^^ ^^^^ed the findings of Staff, which the
^^mrnission is at liberty to doa

(38) The Consumer Adv^^atesf tenth assignment of error is
without merit. Contrarv to the. allegations of the Consumer
Advocates, Staff ^^^^ouj-,11-dy imr^stigated an^ opined on the
costs associated with the investigation and remediation
efforts at Dulke6s MGP sites. Given Staff'^ position in th^^^
^^^^^ re-garding recovery of the MGP expenses, there was no
need for Staff to review the scope of the remediation ivoxk,
as ad^^^^^^^ by the Consumer Advocates, and there is no
requirement, either in the ^tatute or in f^e regulations, that
Staff must investigate and ^^^wnt its ^^^^^on on the
prudency of sucl°S costs. The ^^nsum^x Advocates'
argument that the Commission deferred its decision on the
prudency of ^^^ costs inc=ed for the MGP xern^^^atio,^ to
Duke's witness is unfounded. As pointed out numerous
times by the Consumer Advocates and ^^^owled,^^^ by
Duke and Staff in -tf^^^ ^^^^eedh-tgs9 the burden of proof is
on Duke to show the prudency of the _M^^ remediation
expenditures. As evidenced by our thoroia,^^ and detailed
accou..^.ting in ou-r Order of the facts and ^g-ame.^ts
presented by a^ parties, we weighed the evidence and based
our concluszom x^gardLn,^ prudency on the best evidence of
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record. There was na presumption of prudence for Duke;
rather, as fhe record reflects, Duke p^esmtec^ credible,
substantiated evidence that was ^ped-fic to the ^GP ^^^e's in
qtu^^^^on to support its assertion of prudency. Accordingly,
-TATe find that ^e Consumer Advocates' tenth assignment of
error should be denied.

(39) l'^^ eleventh assignment of error set forth by the Consumer
Ad^^^^^ is th^^^ the Corauni^^on erred in finding that Duke
has taken reasonable and prudent acton to pursue recovery
of investigation and remediation costs fr^^ other patentia;^
responsible third parties and ins-^^^r.so The Consumer
Advocates maintain the Commission s'n^uld examine Duke°s
collection efforts in a futux^ ^^^^^^g and should address
^^^ prudence of DukeF^ ^^forLs to collect such amounts at
that time.

(40) Duke responds to the Consumer A^^^catess eleventh
^^^i&mmen.^ of error pointing out that the evidence reflects
^^^t Duke is pursuing other means of funding the costs of
the .E^GP remediation and the Company accepts the
CorrLudssions.^ ^^ecUtion that it ^^^su^ these sources of
funding. Although the ^ornmissior^ can ascertain in a fu+^^
proceeding whether Duke is ^^^kin^ its ^^nuydtmerit to
seek third-party funding for the d^anupt thk-re is no present
basis to delay Duke's r^.^^very of costs that have been and
will contiiiue to be incurred.

(41) The Commission finds that t^e Consumer Advocates'
eleventh assigmnent of error ns withou;: ^e-Tit and sh^^ld be
^en^^^, As provided in our Order, it is the ^^^^^ion"^
expectation that Duke ^^ use every effort to recoup
remediation costs from aU associated third parties, and the
^onuni^^io^ wiE monitor this process closeive Moreover,
the Corr=d^sior^ will, at its discretion, ^^^te a review of
Duke's efforts to recover third^par^ funding for the
remediation costs.

(42) In their twelfth assn ,a s.^^t of error, the ^^nsu^^r
Advocates offer fna^ the ^^^^^^^on ^^^^^^ not have
authorized Duk^ to collect the deferred :^^^^ costs froixa
customers over an u-rreasorab1^ short five-year period. ^e
Cor^urne-v Advocates supported a ^o-n^er 10-year
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amorti,^atio, period, wl-deh they ca^^^^ to advocate for,
arguing that t^^ longer period will. mitigate the rate impacts
on cu.^^orn.ersa They argue the ^numission'^ ultimate denial
of Duke's request to recover carrying charges further
supports a l^iiger amortization ^^ziod because the
shareholders should bear some ^^^^^^^ibilifiy and the
ultimate rate burden on customers should be ^°,^in-dzed^

(43) In response to the twelfth assignment of error, Duke argues
the Commission.'s decision to allow amortization ^^^ a ^iv^
^ear period is reasonably balanced and the Consumer
Advocates did not offer a substantial basis for a longer
period. Duke notes ti-at OCC's witnesses did agree d-tawR if
three ^^^c, was the actual expected period between rate
cases, rhen three years was a reasonable t.,.°^^fTame for
^^^ove..^ and., in d^^^^^ining the a^^^^^ria.^^ amortization
period, it is reasonable to consider the amount and age of the
deferral, the anticipation of additional deferrat5p and the
proximity of the next rate case. Moreover, Duke points out
that, despite advocating for a longer am^^^^ation period
based. on the concept of rate shock, the ^^nsu ^^r Advocate
witnesses did not analyze or research the rate .^pa^^ tha^
would result from dfffering proposed a -mortiza^on period&
^inallly, Duke asserts the CommWion's decision to deny
rec€^^ ^ of any ^arxyir^^ charges rr;.tiga^^^ against a longer
amortization period. Moving to a 10-^^^ period unfairly
shffts more of the burden to Duke, according to the
^^^paay,

(44) The record ^^fle-cts ^^^posed periods for amortization
r^.^.^ing from between three and ten years. The Commission
^ortsidered the arguments regarding tlils issue provid.ed. by
each of the parties. Based on our detemun^^on fi-ot, the
record -qupports Duke's recovery of some of the costs
associated with the MGP remediation, the Commission
believes the five-y^ar amortization period appropriately
weighs the interests of all ^arties. Accordingly, we conclude
fhat the twelfth assignment of error by the Consumer
Advocates should be denied.

(45) In their thart^^nth assignment of error, the Consumer
Advocates state that Du^^ should not have been authorized
to r-oilect from customers the ^GP costs inclir^ed after
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^^^e,mk^^ 31, 2012, through a radez. They assert fn^
^^^^^ions^ grant of authority to Duke to defer artd
recover future costs through Rider MGP is ^o-ntar^ to the
Staff Report, which Dtske did not object to, as ivell as the
Stlipulation, wnich requires Duke to file a subsequent rate
case to collect expenses after Decem bex 31, 2012. Therefore,
the Consumer Adv^atp-s state that or^y fihos^; MGP costs
that are found ^^ meet legal and r^ga-ula^ory requirements
that were deferred before ^^^^^^^ 31, 2011, should be the
^ub;^^t currently being co:^ide-red for recovery from
customers.

(46) Duke, in response to the Consurner Advo^^t& tbiAeenth
assi,^menk of error, maintains that ^^^ grant of deferral
accounting authority is well -w-i^^ the broad auffioa ity
granted to the Commission under R.C. 4905.13. Duke asserts
that, given the evidence of record, the Commissiores
decision to authorize continual deferral a^tA^^^^ was
^ea^onat^le.

(47) The ^omn-dssion finds no merit in the thirteenth assignment
of error off^reed by the Consumer Advocates, ^^^e agree ^t
R.C. 4905,13 empowers the ^onunission to grant Duke's
request for continued deferral a^^^^^^ity ^fflin the context
of these cases. However, as noted in our Order,
authorization to permit the Company to °c^^ the necessary
accounting adJusbment to reflect the ^^fmal is in no way a
ruling ^^ the prudency of the costs yet to be reviewed. Since
we have detex^ined in these cases tl-ta^ Duke should '^^
^nutted to recover the pruden^^^ incurred costs of the
^^^ investigation and rernedxation., it ^^^^^^ that ]^iix^
should be atither$zed to update Rider MG5^ on an annual
basis based on ^he. esaalbla^^^d 10-^^^ar ttm^^ame^ mandated
for the ^^^L and West End sites. Accordingly, we conclude
that the Consumer Advocatesy tl&reentkt assigm-nent of error
should be denied.

It is, therefore,
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ORDEREDr That a copy of t1las Entry on R^^^ing be served upon all pla..^.^^ of
record,

'I'-HE PUBLIC U-9-LI"I"IL-5 COMMISSION OF OHIO

d R lf,

Todd ^^^ hlez,. ^

^^even D. Lesser

M. Beth °^^^^^^ld

CMTPds^

Entered in the ,^^^^

^^ 4
15"'Je

Asim Z. Haque

Barcy F. ^^^^^^
Secretary
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lqe again dissent from the xiaj^^^ty upon rehearing of ffils case. Duke Ener,^^ OMoX
Inc. ("'Duke") seeks to ^eem"per envia^^^entaI remediation expenses ^om cori,.^ur^^^ based
upon the statutory language set forth in R.C. 490915 (A)(4), As Duke should not recover
under established precedent interpreting R.C. 4909-15 (A)(4), and since they I^^^^e- averred
tia-ne and again that they do not see-k recovery uiidez^ 4909e15 (A)(1), then Duke should not be
able to recover its requested envIra^^enW remediation ^^^enses,
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