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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Its )
Natural Gas Distribution Rates. ) Case No. 2014-0328
In the Matter of the Application of Duke ) Appeal from the Public Utilities
Energy Ohio, Inc., for Tariff Approval. ) Commission of Ohio
In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval of an ) Public Utilities Commission of Ohio
Alternative Rate Plan for Gas Distribution ) Case Nos. 12-1685-GA-AIR
Service. ) 12-1686-GA-ATA
12-1687-GA-ALT
In the Matter of the Application of Duke ) 12-1688-GA-AAM
Energy Ohio, Inc., for Approval to Change )
Accounting Methods. )
JOINT MOTION TO STRIKE
DUKE ENERGY OHIO, INC.’S
MAY 20, 2014 MOTION
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL,
KROGER COMPANY,
OHIO MANUFACTURERS’ ASSOCIATION,
AND

OHIO PARTNERS FOR AFFORDABLE ENERGY

The Office of the Ohio Consumers” Counsel (“OCC”), the Kroger Company
(“Kroger”), Ohio Manufacturers’ Association (“OMA”), and Ohio Partners for
Affordable Energy (“OPAE™)! respectfully move this Court to strike Intervening
Appellee Duke Energy Ohio, Inc.’s (“Duke™) “Motion to Lift Stay or in the Alternative,
Motion to Require a Bond Conditioned for the Prompt Payment by the Appellants of all
Damages Caused by the Delay in the Enforcement of the Order” (“Motion to Lift Stay”).

As explained in the attached Memorandum in Support, Duke’s Motion to Lift Stay, filed

: Collectively “Joint Movants.”



May 20, 2014, is a motion for reconsideration in disguise. Specifically, through its
Motion to Lift Stay, Duke is asking this Court to reconsider its decision to grant Joint
Movants® motion for stay without posting bond. A motion for reconsideration of that
Court decision is not permitted under S.Ct.Prac.R. 18.02(B) and (D). Indeed, had Duke’s
motion been properly captioned as a “Motion for Reconsideration,” then the Clerk would
have rejected its filing under S.Ct.Prac.R. 18.02(D).

For the reasons set forth in the following Memorandum in Support, Duke’s May
20, 2014, Motion should be stricken.
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MEMORANDUM IN SUPPORT

L INTRODUCTION

Between March 5 and March 10, 2014, each of the Joint Movants appealed to this
Court from the underlying order and entry on rehearing issued by the Public Utilities
Commission of Ohio (“PUCO”) on November 13, 2013 and J anuary 8, 2014, respectively
(collectively, “PUCO Order”). On March 17, 2014, Joint Movants filed a motion to stay
the PUCO Order (“Motion for Stay”). In their memorandum in support, Joint Movants
explained in detail (1) why the motion should be granted (Motion for Stay at 14-23), and
(2) why no bond should be required (Motion for Stay at 3-14).

Duke filed a motion to intervene as an appellee in this proceeding on March 25,
2014, and on the same date filed its memorandum contra the Motion for Stay

(“Memorandum Contra”). In its Memorandum Contra, Duke opposed the Motion for



Stay, addressing in detail (1) why the motion should not be granted (Memorandum
Contra at 6-13), and (2) why a bond was required (Memorandum Contra at 3-6).2

By its May 14, 2014 Entry, after fully considering the pleadings, this Court
granted the Motion for Stay and specifically did not require the posting of a bond.

Dissatisfied with the Court’s decision to grant the Motion for Stay,, Duke filed its
Motion to Lift Stay, once again arguing (1) why the Motion for Stay should not be
granted, and (2) why a bond should be required.

Duke’s Motion to Lift Stay is a motion for reconsideration in disguise. That
improper motion should be stricken pursuant to S.Ct.Prac.R. 18.02(B) and (D), and the

Court’s recent precedent in Mickey v. Rokakis, 131 Ohio St.3d 1527, 2012-Ohio-1935.

1L ARGUMENT

A. A Motion that Asks the Court to Reconsider Its Decision to Grant a
Stay of a PUCO Order is Prohibited by S.Ct.Prac.R. 18.02(B) and (D).

Reasonable minds cannot differ that Duke’s Motion to Lift Stay asks the Court to
reconsider its decision to stay the PUCO Order without requiring a bond. Motions for
reconsideration are governed by S.Ct.Prac.R. 18.02, which severely restricts their

availability. S.Ct.Prac.R. 18.02(B) provides:

A motion for reconsideration shall not constitute a reargument of the case
and may be filed only with respect to the following Supreme Court
decisions:

(1) Refusal to accept a jurisdictional appeal;

(2) The sua sponte dismissal of a case;

(3) The granting of a motion to dismiss;

(4) A decision on the merits of a case.

? Significantly, although the PUCO filed a memorandum contra the Motion for Stay, the
PUCO has not attempted to challenge the Court’s decision to grant the stay through an
improper motion for reconsideration like Duke.

2



Empbhasis added. The Court’s decision to stay the PUCO’s Order (memorialized in its
May 14, 2014 Entry) is not a decision included within the above four categories, and,
thus, cannot be challenged with a motion for reconsideration. Indeed, had the Motion to
Lift Stay been properly captioned as a motion for reconsideration, it would have been
rejected by the Court’s Clerk for filing. S.Ct.Prac.R. 18.02(D) provides:

The Clerk shall refuse to file a motion for reconsideration that is not
expressly permitted by this rule or is not timely.

Emphasis added.

Such a violation of the Court’s Rules of Practice hardly is a matter of first
impression. Recently, the Court was faced with a similar violation in which an appellant
asked the Court to reconsider its denial of a request to stay a lower court’s decision. In
Mickey v. Rokakis, 131 Ohio St.3d 1527, 2012-Ohio-1935 (“Mickey”), the Court held:

Upon review of appellant’s motion for reconsideration of this court’s April

18, 2012 stay denial, it is ordered by the court that the motion is stricken

as prohibited by S.Ct.Prac.R. 11.2(D)? [now S.Ct.Prac.R. 18.02(D)].

Thus, it is settled. Reconsideration cannot be sought of the Court’s decision to grant or

deny a motion seeking to stay a lower tribunal’s decision, and if such motion for

reconsideration is filed, it should be stricken.

L.  CONCLUSION

Duke’s Motion to Lift Stay is a disguised motion for reconsideration of the

Court’s decision to grant the stay sought. Under the authority of S.Ct.Prac.R. 18.02(B)

3 See Appendix. S.Ct.Prac.R 11.2(D), effective January 1, 2010, was renumbered as
S.Ct.Prac.R. 18.02(D), effective January 1, 2013.
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and (D), and the Court’s precedent in Mickey, Joint Movants respectfully request that

Duke’s Motion to Lift Stay be stricken.

Respectfully submitted,

BRUCE J. WESTON
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APPENDIX

S.Ct.Prac.R. 11.2(D), effective January 1, 2010



SUPREME COURT PRACTICE RULES

Attachment A

Rule 118

it is filed with the Clerk. In every case involving
termination of parental rights or adoption of a4 minor
child, or both, the Supreme Court will expedite the
filing of the judgment entry or other orders for jour-
nalization. '

(Adopted eff. 6-1-94; amended eff. 4-1-96, 4-1-00, 7-1-04,
{-1-08, 1-1-10) '

S.Ct. Prae. R. 11.2. Motion
for reconsideration

(A) Except as provided in S.Ct. Prac. R. 10.9(B),
any motion for reconsideration must be filed within
ten days after the Supreme Court’s judgment entry or
order is filed with the Clerk. '

{B) A motion for reconsideration shall not consti-

tute a reargument of the case and may be filed only
with respect to the following:

(1) The Supreme Court’s refusal to grant jurisdic-
tion to hear a discretionary appeal or the dismissal of
a claimed appeal of right as not involving a substantial
constitutional question;

{2) The sua sponte dismissal of a case;

(3) The granting of a motion to-dismiss;

{(4) A decision on the merits of a case.

{C) An amicus curiae may not file a motion for
reconsideration. An amicus curiae may file 32 memo-
randum in support of a motion for reconsideration

within the thme permitted for filing a motion for
reconsideration,

(D) The Clerk shali refuse to file a motion for
reconsideration that is not expressly permitted by this
rule or that is not timely.

(Adopted eff. 6-1-94; amended eff. 4-1-96, 4-1-00, 7-1-04,
1-1-08, 1-1~10)
Staff Notes

2010: -

The provision regarding the filing of a rotion for reconsid-
eration in an expedited election case was moved to Rule 10.9.

S.Ct. Prac. R. 11.3. Memorandum oppesing
motion for reconsideration
(A) Except as provided in S.Ct. Prac. R. 10.9(B), a
party opposing reconsideration may file a memoran-
dum opposing a motion for reconsideration within ten
days of the filing of the motion.

(B) An amicus curiae may file a memorandum op-
posing & motion for recensideration within ten days of
the filing of the motion.

(Adopted eff. 6-1-94; amended eff. 4-1-96, 4-1-00, 7-1-04,
1-1-08, 1-1-10)

Staff Notes
2016:

669

The provision regarding the filing of 2 memorandum op-
posing a motion for reconsideration in an expedited election
case was moved to Rule 10.9.

S.Ct. Prac. R. 114. Issuance of mandate

(A) After the Supreme Court has decided an appeal
on the merits, the Clerk shall issue a mandate. The
mandate shall be issued ten days after entry of the
judgment, unless a motion for reconsideration is filed
within that time in accordance with S.Ct. Prac. R.
10.9(B) or 11.2,

- (1) If 2 motion for reconsideration is denied, the
mandate shall be issued when the order denying the
motion for reconmsideration is filed with the Clerk,

{2) If a motion for reconsideration is granted, the
mandate shall be issued ten days after the entry of the
judgment is filed with the Clerk,

(B) No mandate shall be issued on the Supreme
Court’s refusal to grant jurisdiction to hear a discre-
tionary appeal or the dismissal of a claimed appeal of
right as not involving a substantial constitutional ques-
tion.

(C) A certified copy of the judgment entry shall
constitute the mandate.

(Adopted eff. 6-1-94; amended eff. 4-1-96, 4-1-00, 7-1-04,
1-1-08, 1-1-10)

S.Ct. Prac. R. 115. Assessment of costs

{A) Unless otherwise ordered by the Supreme
Court, eosts in an appeal shall be assessed as follows
at the conclusion of the case:

(1) If an appeal is dismissed, to the appellant;

(2) If the judgment or order being appealed is
affirmed, to the appellant;

(3) If the judgment or order being appealed is
reversed, to the appellee;

(4) If the judgment or order being appéaled is
affirmed or reversed in part or is vacated, the parties
shall bear their respective costs.

(B} As used in this rule, “costs” includes only the
filing fee paid to initiate the appeal with the Supreme
Court, unless the Court, sua sponte or upon motion,
assesses additional costs.

(Adopted eff. 6-1-94; amended eff, 4~1-96, 4-1-00, 7-1-04,
1-1-08, 1-1-10}

8.Ct. Prac. R. 11.6. Application
for reopening

(A} An appellant in a death penalty case involving
an offense committed on or after January 1, 1995, may
apply for reopening of the appeal from the judgment
of conviction and sentence, based on a claim of ineffec-
tive assistance of appellate counsel in the Supreme
Court. An application for reopening shall be filed
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